STB Ex Parte No. 582 (Sub-No. 1)

APPENDIX C: CLASS I RAILROADS AND RELATED INTERESTS

Association of American Railroads. The Association of American Railroads (AAR)™ is
concerned that the rules proposed in the NPR emphasize the creation of governmentally
mandated, non-remedial competition as a preeminent public benefit in rail mergers. That policy
shift, AAR claims, would be a stark departure from the existing requirement of statute and case
law that the Board address adverse effects on competition. It isonething, AAR argues, for the
Board to encourage market-based, private-sector initiatives that result in more vigorous
competition and to recognize such initiatives as public benefits; but it is quite another thing,
AAR ingists, for the Board to use its merger review authority to restructure railroad markets by
mandating conditions that are unrelated to any harms caused by a proposed merger. Enhanced
competition, AAR believes, should flow from voluntary, market-based initiatives, not from
government mandaes.™

AAR therefore urges that we modify our proposed new policy to provide that it will
recognize as a public benefit enhanced competition that flows from the voluntary initiatives of
merger applicants but will not impose, as a prerequisite for merger approval, conditions unrelated
to the effects of amerger. The Board, AAR believes, should remain vigilant in ensuring that
mergers do not reduce competition, but it should not assume the role of industrial planner in the
merger process

AAR contends that the rules proposed in the NPR: would treat railroads moreharshly
than any other U.S industry; would jegpardize the very public interest the Board is charged with
protecting; and would complicate and delay merger review proceedings that are already
cumbersome. The possibility of Board-imposed non-remedial conditions, AAR argues, would be
an invitation for expanded litigation in merger proceedings over conditions having nothing to do
with anticompetitive effects of amerger. And, AAR adds, the suggestionthat merger applicants
will be forced to implement competitive “fixes’ that ae not designed to remedy specific
competitive harmsis particularly disturbing. This suggestion, AAR argues, portends a departure

0" AAR represents the interests of thenation’s major freight railroads. AAR notes,
however, that Canadian National did not participate in the pleadings (the initial comments, the
reply comments, and the rebuttal comments) filed by AAR in response to the NPR.

T AAR insists that the statutory public interest standard that governs the Board's
oversight of rail mergers does not entail the concept of mandatory, non-remedial competition; the
Board, AAR argues, is not authorized to engage in indudrial planning to cary out the role
contemplated for it by Congress. And, AAR adds, the ICC and the Board have repeatedly found
that the merger conditioning authority does not go beyond the correction of competitive harms
created by the merger.
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both from reliance on market forces and from the logic of “cause and effed” remediation that has
guided the Board and its predecessor in prior merger cases. AAR insiststhat, if the Board were
to require merger applicants to make structural changes that the companies would not otherwise
implement and that are not intended to remedy specific competitive harms, the Board would be
engaged in industrial planning, not in promoting competition.”

AAR insists that the three “presumptions’ on which the rules proposed in the NPR are
based (the presumption of unremediable harm, the presumption that permanent non-remedial
competitive conditions will be necessary to offset transitory merger-rel ated servicedisruptions,
and the presumption of no significant merger efficiencies) are unwarranted. Sound
administrative decisionmaking, AAR agues, should be based on a carefu review of evidence in
the record, and presumptions should be used only when a solid factual record has been created
that supports the inferred facts without the need for any additional factual development. Such a
factual record, AAR insists, does not exist in this proceeding. (1) Thereis, AAR insists, no
tangible evidence in the record of this rulemaking to support a presumption that any
anticompetitive efects of futuremergers could not be remedied through conditions narrowly
tailored to address the particular competitive harm. Merger applicants, AAR argues, should be
given the opportunity to prove that any merger-related harms can be remedied or that any
unremedied losses will be offset by competitive benefits such as increases in intermodal
competition. (2) AAR insiststhat, even if the Board were to conclude that the increased focus on
service and operating issues in future merger proceedings will not eliminate the risk of service
disruptions, it would be unreasonabl e to require merger applicants to implement permanent
structural changes to address or compensate for possible temporary service disruptions. The
duration of service-related remedies, AAR argues, should be linked to the duration of the
problems; permanent structural changes, AAR contends, are not appropriate as aremedy for
temporary service problems. And, AAR adds, arequirement that merger applicants implement

2. AAR adds that increased relianceon regulatory mandates to restructure competition in
the rail merger context would have several potentially dangerous implications for the rail sector
of the economy: (1) aproposed rail merger that would yield substantial net public benefits (and
no unremedied competitive harms) might not be undertaken because the applicants would be
required to sacrifice too large a share of private benefits through compliance with the new
competitive conditions; (2) there would be an unacceptable level of uncertainty in the merger
review process, because merger applicants would have no way of knowing in advance what
would be sufficient to pass Board muster (and, AAR adds, the Board' s apparent intent to monitor
the implementation of non-remedial conditions would compound this uncertanty); and (3) this
vast expansion of the Board' s role in the structuring of rail markets, which would correctly be
perceived as astep toward increased economic regulation of the industry, would further imperil
therail industry’ s financial health, potentially leading to reductionsin the size and scope of the
railroad network to the detriment of the public.
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structural changesin rail-to-rail competition would be counterproductive if the mandatory
competitive conditions had the effect of compounding service disruptions. (3) AAR insists that,
just as we should not presume that efficiency gains would necessarily flow from afuture merger,
we should also not presume that such gans will not occur. Qur rules, AAR argues, should call
upon applicants to make convincing demonstrations of any efficiencies that will flow from future
combinations. And the Board, AAR adds, should make clear that it will recognize such
efficiency gains, including any enhanced intermodal competition that they generate, as public
benefits.

Other restructuring proposals AAR insists that we should summarily reject the extreme
versions of restructuring (post-merger rate regulation; mandatory creation of multiple carrier
options; gateway regulation; mandatory terminal access and reciprocal switching with Board
oversight of charges; reversal of the Bottleneck rules; and elimination of paper barriers)
advocated by various shipper interests. AAR argues that proposals of this nature are unrelated to
the effects of rail mergers, lack any foundation in the statutory public interest standard, and are
flatly inconsistent with the principles of market-based regulation in the Staggers Act.

Case-by-case approach. AAR insiststhat, in lieu of presumptions, our merger rules
should ensure a thorough case-by-case examination of particular merger proposals to determine
whether any adverse effects on competition arelikely and whethe remedies for those adverse
effects can befashioned. The broad application of pro-forma conditions, AAR warns, would
undermine the public interest.

Intermodal competition. AAR insists that, when applying the statutory public interest
standard, we should not ignore the role of intermodal competition. The governing statute, AAR
explains, does not recognize a distinction between enhanced intramodal competition resulting
from the voluntary undertakings of merger applicants and enhanced intermodal competition;
both, AAR argues, are public bendits. It would be inconsistent with the statutory public interest
standard, AAR contends, for the Board not to give full credit to the benefits of enhanced
intermodal competition in reviewing an application for merger approval.

Market impact analyses. AAR insists that, although a requirement that merger gpplicants
submit market impact analyses would generally be apprapriate, we should recognize that reliable
data respecting some aspects of the matters described in NPR § 1180.7 do not always exist,
particularly (AAR claims) asto non-rail traffic. And, AAR adds, we should be flexible asto the
types of market analyses that we require of the mergng parties. 1t woud be, AAR warns,
inappropriate and counterproductive to impose rigid or inflexible format or data requirements on
the merger parties; that approach, AAR explains, could impose unnecessary burdens on the
merger applicants and result in studies that do not address the market and competition issues
likely to be most relevant to a particular transaction.
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Service assurance plans. AAR, though it supports the need for service assurance plans
(SAPs),” asks that we clarify that, in evaluating the adequacy of these plans and in monitoring
their implementation, we understand that railroads have limited ability to predict and control
future events. AAR contends: that the degree of precision required in SAPs should be evaluated
in light of the inherent uncertainty about future conditionsin railroad markets; that, in addition,
we should not lock the merged carrier into the operations described in the SAPs (AAR explains
that, if anewly merged carrier isto operate efficiently, it must have the flexibility torespond to
future changes in demand and operating conditions); and that, furthermore, we should not allow
our preference for privately negotiated agreements to confer undue bargaining power on
non-applicant parties to merger proceedings (AAR insists, in particula, that applicants should
not be penalized if they are unable to reach negotiated agreements on service assurances).

Service assurance plans: technical matter. AAR contends that NPR § 1180.10(a) should
require applicants to use data from the most recent 12 month period for which data are available
(AAR explains tha, depending on thedate the application isfiled, data for “the year immediately
preceding the filing date of the application” may not be available).

Service assurance plans. new legal remedies. AAR insists that, athough we should
encourage the parties to negotiate the terms of service assurances on a case-by-case basis, we
should not createnew legal remed es (involving financial penalties and arbitration proceedings)
for merger-related service disruptions. Railroads, AAR explains, already have financial and
commercial incentives to avoid service disruptions; the increased costs and lost revenues that
result from service disruptions, AAR notes, are incentive enough for merging railroads toavoid
them. And, AAR adds numerous remedies for servicerelated disruptions are already available
(AAR explains that shippers frequently protect themselves by negotiating service guarantees and
remedies for inadequate performance in rail transportation contracts; AAR further explains that
civil court remedies, including damages, are available in appropriate cases).

Cumulative impacts and crossover effects. AAR is concerned that the NPR’ s treatment
of cumulative impacts and crossover effects places too much weight on speculation; merger
applicants, AAR explains, cannot realistically be expected to quantify, with precision, the public
benefits of a proposed merger in light of anticipated downstream effects (AAR explains that,
even if the merger applicants can correctly anticipate which other firms will seek to combine,
they cannot know how the proposed combination will be structured, where the downstream
merging firmswill redirect traffic, what efficiencies the downstream merger will hope to achieve
or any number of other characteristics of the downstream transaction that would be critical to any

3 AAR contends that it is appropriate for the Board to modify its existing merger rulesin
ways that will minimize or eliminate the possibility that future mergers will produce transitional
service disruptions of the type that have been experienced in some recent mergers.
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guantitative analysis). And, AAR adds, the proposal that the merging parties identify new
conditions that might be required as the result of futuremergersis particularly inappropriate
(AAR explains tha, given the broad range of variales that would haveto be anticipated to
propose future conditions related to future mergers, such “ springing conditions’ proposed by the
merger applicants could well be inapplicable or irrelevant to the precise concerns raised by future
transactions). AAR insiststhat it is not sound policy to require merger applicants to propose
contingent conditions based on specul ation about the future.

Class|l and Class |11 railroads. AAR, which recognizes the vital role of Class |l and
Class |11 railroads in creating and maintaining a strong national rail transportation system,
agrees that the interests of Class |1 and Class 111 railroads should be addressed in the merger
application process. Applicants, AAR believes, should address anticipated effects of a proposed
merger on regional and shortline railroads, should identify benefits that those railroads and their
customers will realize as aresult of the transaction, and should develop remedies for any
anticipated harms to the public interest by virtue of a merger’simpacts on regional and shortline
railroads.”

* AAR cites, in particular, the 1998 Rail Industry Agreement (RIA) between AAR and
ASLRRA, which (AAR notes) addresses contractual interchange commitments (i.e., “ paper
barriers’), car supply, heavy axle loads, routing alternatives, and other matters of concem to the
railroads. AAR indicates: that it has worked extensively with the regional and shortline
railroads to implement the RIA; that, recently, an Implanentation Group was established to
facilitate communication among those affected by the RIA and to promote a common
interpretation and understanding of the RIA; and that, in addition, a special mediation review
process (in which AAR and ASLRRA act as facilitators between the parties) was established for
shortline railroads that believe they have been adversely affected by an action of aClass |
railroad in a mamner that isinconsigent with the terms of the RIA. And, AAR adds, it has also
been active in looking for a solution to the problem of infrastructure disperity between Class |
railroads and some Class Il and Class 111 railroads (AAR notes, in partiacular, that the Class |
railroads have supported legislation to provide federal funds to the regional and shortline
railroads for upgrading their trackage to handle 286,000 pound cars).

» AAR insists that we should not adopt in our new merger rules the conditions set out in
the “Bill of Rights” advocated by ASLRRA. Most of these conditions, AAR explains, do not
deal with rail mergers or the effects of rail mergers, and are therefore not an appropriate subject
of considerationin this proceeding. And, AAR adds, theBoard should not inset itself into
on-going AAR/ASLRRA negotiations by giving consideration in this proceeding to issues
unrelated to the efects of futuremergers.

103



STB Ex Parte No. 582 (Sub-No. 1)

Alliances and joint ventures. AAR insiststhat there is no basis for new rules or increased
scrutiny regarding alliances and joint ventures. AAR explains. that joint operating and
marketing agreements can permit carriers to offer more efficient service that joint purchasing
agreements can reduce costs; thd, in any event, these transactions are subject to the ssme
antitrust laws that apply to similar transactions in other industries; and that, by imposing new
regulatory oversight on these transactions, we would discourage railroads from entering into
them and would deny shippers the bendfits they offer. And, AAR adds, the governing statute
does not give the Board authority to review and approve transactions that do not involve the
acquisition of “control” or the “pooling” of transportation or earnings.

Application of new merger rulesto non-merging railroads. AAR insists that the
governing statute would not allow us to apply our new merger rules to non-merging railroads.
The statute, AAR explains, give us the authority to impose conditions governing the transaction;
it does not, AAR argues, give us the authority to impose conditions on the operations of other,
non-merging railroads.

Acquisition premium. AAR contends that our merger rules should not address the
treatment of any “acquisition premium” associated with future mergers. AAR explainstha, to
the extent a proposed transaction raises financial issues that bear upon the public interest, those
issues should be examined on a case-by-case basis.

Commuter interests AAR agrees that the interests of commuter agencies should be
addressed by merger applicants and that the Board should be availableto address those interests
during the oversight period in appropriate circumstances. AAR insists, however, that special
treatment of commuter agenciesis not justified. AAR contends, in particular, that we should not
provide expanded access for commuter lines to the freight rail network of merging carriers (AAR
explains that this would amount to an unconstitutional taking of freight rail property and, in any
event, would, because wholly unrelated to the effects of future mergers, be outside the scope of
this proceeding). AAR further contends that we should not require merging railroads to make
specific improvementsin the railroad infrastructure for the benefit of commuter railroads (AAR
explains that such action would be inconsistent with many contractual arrangements between
freight railroads and commuter agencies and would unfairly penalize shippers aswell as freight
carriers).

Oversight issues. (1) AAR contends that, under our oversight authority, we should not
impose penalties inthe event that predicted merger benefits do not materialize. AAR explans:
that it isin the interest of the merging parties themselves to achieve projected efficiencies and
cost savings, that merging parties are penalized in the marketplace if they are unable to achieve
these efficiencies and savings; and that arbitrary penalties would only add to the financial burden
of arailroad that was unable to achieve anticipated efficiencies and savings. (2) AAR contends
that we should not establish specific and inflexible reporting requirements during the oversight
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period. The Board, AAR believes, should impose reporting requirementson a case-by-case
basis; and, AAR adds, by focusing on data that is relevant to specific mergers, the Board will be
ableto carry out its oversight responsibilities most effectively and without creating unnecessary
and costly reporting burdens on the merging parties.

Environment and saety. AAR, which favors negotiated resolution of environmental
issues to the widest extent possible, agrees that we should encourage negotiated agreements to
resolve environmental and safety issues. AAR insists, however, that thereis no credible basis on
which the Board can meaningfully catalogue community rights and responsibilities, nor is there
any reason why the Board should endeavor to spell out the rights of one set of partiesto these
negotiations. AAR also contends that we should clarify that we will only consider environmental
and safety issues that arise from the proposed merger and that we will not address preexisting
conditions or reasonably foreseeable uses of railroad facilities. AAR further contends that there
should be limits on our authority to revisit environmental isuesin the oversight process and to
impose hew conditions where circumstances turn out differently from what the parties projected,;
we should recognize, AAR insists, that railroad traffic patterns are dynamic, and we should make
clear that we will not impose new conditions in responseto post-merger changes where those
changes are consistent with natural fluctuationsin railroad market conditions.

Environment and safety: technical matter. AAR contends that we should modify the
NPR 8§ 1180.1(f)(1) reference to negotiated agreements with “groups of neighborhood
communities’ because (AAR claims) it is doubtful that such groups can legdly enter into
agreements. AARInsists that we should instead encourage negotiated agreements with
recognized governmental or publicentities.

Environment and safety: DOT/AAR Highway-Rail Crossing Inventory. AAR insists that
we should not require merger applicants to provide up-to-date data to the DOT/AAR Highway-
Rail Crossing Inventory for crossingsin the merged system. AAR explains: that the Inventory,
administered by FRA, was set up over 25years ago as a saurce for data, most of whichis
highway traffic-oriented, on rail crossings; that the bulk of the datais derived not from railroads
but from state highway agencies, and that, if any changes to the Inventory are appropriate,
particularly any changes that would turn what is now a voluntary data collection program into a
mandatory one in terms of rail input, such changes should be made only after an FRA
rulemaking or similar proceeding that addresses a specific set of prgposals.

National Railway Labor Conference. The National Railway Labor Conference
(NRLC)"® objects to a number of things stated in the NPR.

® NRLC, an unincorporated association of 54 railroads (including all of theClass|
(continued...)
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NPR 8 1180.1(€), third sentence. The third sentence of NPR § 1180.1(e) states that “the
Board respects the sanctity of collective bargaining agreements and will ook with extreme
disfavor on overrides of collective bargaining agreements except to the very limited extent
necessary to carry out an approved transaction.” NRLC notes that 49 U.S.C. 11321(a) provides
that acarrier “is exempt from the antitrust laws and from all other law . . . as necessary to let [the
carrier] carry out” an approved transaction. NRLC insists that, although Congress can change
the “self-executing” statutory necessity standard, the Board has no power to modify that standard
or to create presumptions against its application.”” NRLC therefore contends that we should
either delete thethird sentence entirely (which, NRLC advises, would leave it to 49 U.S.C.
11321(a) to state the necessity standard), or, if we decide to include the necessity standard in the
regulation, do so in the even-handed words of the statute itself (which, NRLC advises, provides
that CBAs are not affected by the approval of amerger except “as necessay . . . to carry out” the
authorized transaction). NRLC insists that the third sentence: (1) reflects an unfortunate choice
of words that could serve only to confuse and mislead arbitrators and othersin the future
application of theBoard' s settled standards;”® and (2) is at odds with the purpose of the proposed
new Consolidation Procedures generally, which NPR § 1180.1(a) indicatesis “to ensure balanced
and sustainable competition in the railroad industry” and improved railroad service through
consolidations that yield “ substantial and demonstrable public benefits that cannot otherwise be
achieved.””

8(...continued)
railroads), filed its pleadings (itsinitial comments, reply comments, and rebuttal comments) on
behalf of: all of its member railroads (except Canadian Nationa’s U.S. affiliates); and the
National Carriers Conference Committee (NCCC, which represents railroads in national multi-
employer collective bargaining).

" NRLC contends that, because Congress (by reenacting 49 U.S.C. 11321(a)) ratified the
ICC sinterpretation of that provision, the Board is not now free to read a new and more
restrictive meaning into that provision.

8 NRLC fearsthat the NPR § 1180.1(e) statement that the Board looks with “ disfavor”
(indeed, “extreme disfavor”) on CBA overrides except to the “limited extent” (indeed, the “very
limited extent”) necessary to carry out an approved transaction could be misconstrued by
arbitrators as changing the existing necessity standard or the settled understanding that override
of CBAsisneeded incertain respedsin virtually al consolidations.

 NRLCinsists, in essence: that enhancing competition and improving servicewill
require operational changes; that such changes will necessarily give rise to issues asto the
selection and assignment of forces, such as adjustment of seniority, scope and work jurisdiction
rules, and the assignment of employees in a consolidated operation to work under asingle CBA;
(continued...)
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NPR 8§ 1180.1(e), fourth sentence. The fourth sentence of NPR § 1180.1(e) states that the
Board “will review negotiated agreements to assure fair and equitable treatment of all affected
employees.” NRLC is concerned that the inclusion of this language in the NPR suggests that the
Board is proposing to review voluntarily negotiated implementing agreements, something
(NRLC notes) that the Board has never done and that no one has asked it to do. NRLC assumes
that the Board did not intend to make such a suggestion, which (NRLC claims) would serve only
to frustrate the Board' s goal of encouraging voluntary agreements.

NPR 8 1180.1(e) commentary: negotiations. Our NPR § 1180.1(6) commentary “urge[9]
the mgjor railroads and their unions to negotiate broad-based agreements about issues of
contention in this area and to report back to us with their results as soon as possible.”®® NRLC
advises that, although the unions (other than UTU) have suspended their participation in such
negotiations, NRL C hopes that the negotiations will be restarted and that consensus will be
reached based on the UTU/NRL C agreement.®® The railroads, NRLC promises, will keep the
Board advised. NRLC further contends, however, that it does not help negotiations very much
for the Board to suggest that it views “overrides’ with “extreme disfavor” and that it believes that
such “overrides’ arejustified to only a*“very limited extent.” And, NRLC adds, we should not
state that we will adopt arule barring CBA overrides unless the railroads and their unions can, by
adate certain, resolve this matter in negotiations. Such a statement, NRL C explains, would
constitute a repudiation of the UTU/NRL C agreement and would leave the other unions with no
reason at all to enter into any agreement (and, NRLC adds, arule eliminaing the power to
modify contracts when necessary to implement mergers would be flatly contrary to § 11321(a)).

NPR 8 1180.1(e) commentary: relocation and other rules. Our NPR § 1180.1(¢)
commentary further states that “we have proposals before us, which we are seriously considering,
for new rules to govern contentious issues, such as theneed for employees to relocate in order to
retain their jobs.”® (1) NRLC indicates that it assumes that, if we decide to propose additional
rules, we will do so by further Notice of Proposed Rulemaking in accordance with the
Administrative Procedure Act. (2) NRLC also indicates that, because we have not yet proposed

9(...continued)
and that such issues will not be resolved satisfactorily without CBA overrides (because, without
such overrides, carriers will be relegated to the “amost interminable” procedures of the Railway
Labor Act to attempt to secure changes necessary to implement authorized transactions, with the
threat of strikes at the end of the process).

8 SeeNPR, dip op. at 17, last full paragraph.
8 SeeNPR, dlip op. at 17.
8 See NPR, dlip op. at 17, last full paragraph.
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any rule regarding relocation of employees, NRLC will not speculate as to what rule we might
propose in an appropriate proceeding under the Administrative Procedure Act. (3) NRLC insists,
however, that RLD’s 30-mile relocation proposal® is at odds with the objectives of the proposed
new Consolidation Procedures. NRLC further insists that RLD’ s 30-mile relocation proposal
would make a change in New Y ork Dock that has no justification whatever under 49 U.S.C.
11326(a). NRLC explains: that, in the Washington Job Protection Agreement of 1936 (WJPA),
the unions agreed that employees could be required to relocate in consolidations; that all standard
labor protective conditions imposed by the ICC and the Board, including New Y ork Dock, have
recognized that employees may be required to relocate (i.e., may be required to accept relocation
as apredicate to eligibility for protective benefits); that, in all the recodifications of the
predecessors of 8 11326(a), Congress has never cast doubt on this long-held understanding; that,
as a practical matter, mergersin all major industries, not just the railroad industry, require long-
distance relocation of employees; that, also as a practical matter, transcontinental relocations are
not unusual; and tha the only difference in this regard between rail employees and employeesin
other industriesis that, under New Y ork Dock, rail employees receive 6 years of guaranteed
compensation, in addition to generous rel ocation benefits, including moving expenses, wages for
up to 3 days while they move, reimbursament for losses on the sale of homes or unexpired |eases,
and moving expensesto return if they are furloughed within 3 years of rdocation. The most
generous merger protection arrangements in other industries, NRL C argues, do not afford
comparable benefits to employees

Other matters. (1) NRLC insists that, in light of the language and history of 88 11321(a)
and 11326(a), we do not have the authority to end CBA overrides. NRLC further insists that
adoption of any proposal that would end CBA overrides would thwart implementation of
mergers approved by the Board and would defeat their public transportation benefits. And,
NRLC adds, the argument that CBA modifications are never necessary in end-to-end mergersis
simply wrong.

(2) NRLC insists that the WJPA does not provide a satisfactory procedure by which
carriers could obtain CBA modifications. NRLC explains that, although the WJPA (like
New Y ork Dock) requires that an implementing agreement be reached (either through
negotiation or arbitration) before a consolidation can be implemented, the WJPA (unlike
New Y ork Dock) does not provide deadlines for completion of the negotiation and arbitration
procedures. The delay inherent in WJPA procedures, NRLC further explains, would have much
the same result assubjecting implementation of consolidationsto the RLA. And, NRLC adds,
successful invocation by the unions of the WJPA’ s withdrawal provision (which provides that
any party can withdraw on ayear’ s notice to the other parties) would leave implementation of
mergers subject to the virtually interminable RLA procedures.

8 See NPR, slip op. at 181.
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(3) NRLC insists that there is no “long-debated” dispute over the necessity standard
under 88 11321(a) and 11326(a) that cries out for Board resolution. The fact of the matter,
NRLC claims, isthat the issue of what constitutes “necessity” for modifying a CBA under
88 11321(a) or 11326(a) has been resolved by a series of decisions of the District of Columbia
Circuit holding that a modification is “necessary” if it will permit implementation of a
consolidation-rdated transaction that will yield a transportation benefit to the public. Under this
standard, NRL C explains, modifications are permitted only to realize public transportation
benefits that “would not be available if the CBA were left in place, not merely to transfer wealth
from employees to their employer.” NRLC further contends that we should not create a new
“necessity standard” jurisprudence distinguishing “burdens’ and “ obstacles,” because (NRLC
claims) the distinction between “burdens’ and “obstacles’ is not supported by any decision and
is, inany event, unintelligible (NRL C explains that both burdens and obstacles are impediments
to implementation of atransaction).

(4) NRLC insists that we have not heretofore “arbitrarily and capriciously” maintained
two different necessity standards, a more strict standard for CBAs and a less strict standard for
all other types of rights. There has been, NRLC argues, only one standard, and that is the
statutory standard of § 11321(a).

(5) NRLC insists that we should not limit modifications of CBAs by permitting them
only in the context of “the immediate transaction under consideration,” i.e., theinitial
consummation of amerger. That proposal, NRLC explains, runs afoul of the rule that the word
“transaction,” as used in 88 11321(a) and 11326(a), embraces two categories of transactions (i.e.,
both the principal transaction approved by the Board and also any subsequent transactions that
are directly related to and grow out of, or flow from, that principal transaction). There has never
been, NRL C argues, a deadline on making merger-related operational changes or on
modifications of CBAs necessary to accomplish those changes. And, NRLC adds, major rail
mergers cannot be implemented all & once, and to try toforce carriers to foresee and accomplish
all consolidation of operationsin one fell swoop at the outset of a merger could have serious
service implications.

Burlington Northern and Santa Fe. The Burlington Northern and Santa Fe Railway
Company (BNSF) contends that both public policy and a clear Congressional mandate require
that the Board cortinue to favor and approve efficiency-producing mergers. Merge's, BNSF
explains: can help the rail industry expand capacity through the more efficient use of existing
capital assets; can enable railroads to reduce their costs, can encourage new investment and
enable enhanced services to be offered to shippers; and can, by expanding the scope of networks,
help railroads meet a greater range of shippers’ transportation needs, thereby attrading new
business and improving the rail industry’s overall competitive position in the national
transportation market. And, BNSF adds, the ability to pursue mergers, when warranted, can
reassure investors about the future of an industry that today is not earning its cost of capitd.
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Reregulation. BNSF contends that we should reject proposals that seek the extensive
reregulation of the rail industry. BNSF explains that, because the rail industry (which, BNSF
notes, still has not achieved revenue adequacy) is a capital-intensive network industry that
depends upon “differential pricing,” any proposal that would eliminate differential pricing in the
rail industry and drive down future rail rates (including expansive gateway regulation,
post-merger rae caps, elimination of paper and steel barriers with shortline and regional carriers,
competitive access, reciprocd switching and trackage rights, and revised bottleneck rules) would
depress the eamings capacity of the rail industry, aresult (BNSF adds) that, because it would
lead in turn to reduced investment or even disinvestment in the rail industry, would threaten
service quality.®

Expeditious handling of merger proceedings. It isvital, BNSF contends, that merger
proceedings be handled expeditiously, within periods consistent with the requirements of the
economy and capital markets. BNSF contends, in particular, that, given the financia realities of
today’ s economy, given the additional detailed information that the NPR would require to be part
of any application, given the express requirement that many procedural and case management
issues be handled during the pre-filing period, and given the end-to-end nature of the mergers
likely to be proposed in the future, the “amost” 2-year merger review process proposed in the
NPR would be much too long. BNSF further contends that any final rule adopted by the Board
should significantly accelerate the merger review process, by reducing to a maximum of 1 year
(which would include the pre-filing period and a 6-month period for any required evidentiary
proceedings) the deadline for Board action on amerger application.

Regulatory delay causes harm. BNSF contends that the merger review time frame
proposed in the NPR would create significant harm for the rail industry and shippers. (1) BNSF
argues that, although there is no reason to delay the benefits of a“good” merger for shippers,
extended procedural schedules a best defer thosebenefits and at worst can lead to the complete
loss of those benefits because good mergers are either not proposed or are undone by the delay
and uncertainty of the review process. (2) BNSF argues that, during the period when a merger is
pending before the Board, the applicants and other parties are placed in aregulatory limbo,
unsure how to plan for the future or how to respond to other opportunities. (3) BNSF argues that
capital markets cannot tolerate uncertainty or delay. The mere threat of an extended regulatory
proceeding, BNSF warns, would cause capital to seek other investment opportunities and place
downward pressure on railroad stocks. And, BNSF adds in therail industry, capital markes
already see amerger review process that takes much longer than the merger review processin
other industries. (4) BNSF argues that, given the “time value” of money, the length of the review

8 BNSF indicates that, in the wake of the merger moratorium, it had to reconsider many
of the capital projectsit had planned for its system.
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process can, by delaying the realization of merger benefits, turn a“good” merger into a “bad”
merger or lead railroads to choosenot to pursue good mergers.

Evidentiary procedures. (1) BNSF contends that FERC was able to improve its merger
processing time significantly when it narrowed the scope of its merger review and defined more
precisely for applicants what issues must be addressed in any application. BNSF further
contends that FERC has also been able to process most mergers without the need to supplement
theinitial filings of the parties with third-party discovery, depositions, or other evidentiary
proceedings. The Board, BNSF insists, should do the same. (2) BNSF contends that the mere
size of amerger should not dictate the time it takes to analyze the merger. BNSF adds. that
large mergers that do not raise difficult competitive issues often are handled by DOJFTC and
other agenciesin only afew months; and that many agencies are able to process mergers without
significant evidentiary proceedings, relying instead on paper hearings without discovery. The
Board, BNSF insists, should adopt this approach, so that rail mergers that do nat raise
competitive or other complicated issues can be handled on an expedited basis.

BNSF'’s proposed procedural schedule. BNSF contends that, for Class | mergers, we
should adopt a procedural schedule that would result in final Board action on merger applications
within 270 days of the filing of a complete merger application, or approximately 1 year from the
date that the pre-filing notification is submitted to the Board. BNSF insists that the schedule it
has proposed: is closer to the timetables for final review in other industries with which the rail
sector competesfor capital;#° and is consistent with schedules that the ICC stated areample to
ensure full review of amerger application. BNSF also insists that we should reject any proposed
requirements that would delay the timely filing of a merger application because of mandated
consultations with interested parties.

Environmental matters. BNSF insists that areview period of 1 year for Class | mergers
would accommodate the environmental review required under the National Environmental Policy
Act (NEPA) and the Board' s existing environmental regulations. BNSF explains that the Board,
in cooperation with the applicants, could initiate many of the stepsinvolved in the NEPA process
as soon as applicants filed the pre-filing notification, instead of waiting for the filing of the
application. BNSF indicates that, under the procedural schedule it has proposed, the Final EIS
would be issued 205 days after the application was filed, making it available to the Board 5 days
in advance of oral argument and 15 days before the voting conference. And, BNSF adds, the
environmental schedule contemplated by BNSF is not significantly shorter than those adopted by
the Board in recent rail merger proceedings and would clearly meet the key time periods

8 BNSF advises that mergers of major companiesin other industries, including regul ated
industries, routindy are reviewed by other government agencies in amatter of months.
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established under the Council on Environmental Quality NEPA requirements for conducting an
EIS.

Case-by-case approach. BNSF contends that we should not adopt detailed regulatory
prescriptions for all the issues tha will be raised in future merger cases. Rather, BNSF argues,
these issues (including “fact-specific” issues such as the treatment of 3-to-2 shippers and the
“one lump” theory) should be addressed under the case-by-case approach, based on the facts of
any specific merger proposal.

The NPR'’s presumptions. BNSF contends that the presumptions on which the NPR is
premised (the presumption that future rail mergers will not produce significant public benefits,
the presumption that future rail mergers will produce generalized competitive harms, and the
presumption that future rail mergers will cause transitional service harms) are wrong.

The presumption that future rail mergers will not produce significant public benefits.
BNSF contends that there is no basis for the presumption that future rail mergers will not
produce significant public benefits. BNSF argues that, although this presumption rests on the
premise that the problem of excess capacity and the need to rationalize the rail industry have
been resolved, the reality of the matter isthat the rail industry continues to face four significant
and interrelated problems:. the need to add capacity; the need to become more efficient in its
operations; the nesd to improve service to shippers; and the need to eam areturn that is adequate
to attract the capital necessary to address thefirst 3 needs. BNSF further contends that mergers
can play acrucial role in solving these problems, but only (BNSF adds) if artificial regulatory
barriers to good mergers are not erected.

(1) BNSF contends that the most efficient and timely way to increase capacity isto better
utilize existing assets. BNSF further contends that a merger can expand capacity at the least
possible cost, because a merged railroad (which will be able to make decisions based upon the
requirements of its entire network) will have a better ability to manage its assets to maximize
capacity than two railroads acting separately or through an alliance or joint venture.

(2) BNSF contends that a merged railroad can be more efficient in its operations. A
merged railroad, BNSF explains. can combine many functions, such as information technol ogy
and accounting; can achieve purchasing efficiencies that require a centralized approach to asset
management; and can reduce the inputs required to achieve a given level of output, thereby
producing public and private benefits.

(3) BNSF contends that the single-line service made possible by a merger can offer

shippers more reliable service, while enabling railroads to craft new services that can attract
traffic from competitors and other transportation modes.
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(4) BNSF contends that aregulatory policy that continues to favor mergers will enable
railroads to attract capital by reassuring investors that railroads will be free to pursue their
preferred business strategies, as long as they will not eliminate competition for 2-to-1 shippers or
threaten shippers with service problems. BNSF insists that industries that depend upon capital
investment in long-lived assets require the assurance that regulators will not restrict their ability
to respond to market requirements unless, and then only to the extent, necessary to prevent
identifiable and cognizable harms to the public interest.

(5) BNSF contends that, in any event, any “paradigm shift” in the pro-merger policy
reflected in theBoard’ s current regul ations must come from Congress; the Board, BNSF insists,
does not have the statutory authority to adopt rules that would preclude or discourage mergers, or
that would incorporate a presumption that mergers are contrary to the public interest. BNSF
contends: that only Congress can reverse the pro-merger policy of the governing statute, which
(BNSF believes) clearly favors mergers that increase efficiency; that, however, the rules
proposed in the NPR would undermine Congress's ICCTA decision to maintain the then-existing
pro-merger policy; that, furthermore, the rules proposed in the NPR are inconsistent with
Congress's expressed intent that the ICCTA continue and advance a policy of deregulation of the
railroad industry; and that, even if the proposed rules did not incorporate an overt anti-merger
bias but rather only adopted a neutral stance toward mergers and increased the regul&ion of
mergers, the rules would be inconsistent with the Board’ s statutory authority. BNSF further
contends that, even if Congress had been silent on the issue of whether mergers could be
precluded altogether by the Board, the Board would not have the authority to promulgate the
“anti-merger” rules proposed in the NPR (BN SF explainsthat, because ralroad merger pdicy is
of fundamental importance both to national transportation policy and to the economy generally,
it would be completely implausible to assume that Congress intended to delegate to the agency,
sub silentio, the authority to promulgate rules forbidding private restructuring initiatives).

The presumption that future rail mergers will produce generalized competitive harms.
BNSF contends that there is no basis for the presumption that future rail mergers will produce
generalized competitive harms. BNSF argues that the Board' s current policies already require
that a merger plan preserve competitive options for 2-to-1 shippers as well as 2-to-1 shortlines
and regionals, and also build-in and build-out opportunities and transload options. BNSF further
argues: that it isnot clear how product and geographic competition would be adversely affected
by the end-to-end mergers that are likely to be proposed in the future, particularly given the open
gateway and “oontract exception” proposals contained in the NPR; and that, in any evert, thereis
no reason why the Board could not consider, asit hasin the past, whether product and
geographic competition would be reduced, under thefacts of an actual merger, in specific
markets, and, if 90, what specific remedies would berequired to offst any identified harms.

The presumption that future rail mergers will cause transitional service harms. BNSF
contends that there is no basis for the presumption that future rail mergers will cause transitional
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service harms. (1) BNSF argues that the “unique” prablems of the UP/SP and Conrail
transactions are not likely to recur in a future end-to-end merger. BNSF explains that the UP/SP
transaction involved the acquisition of arailroad that had under-invested for years, and that the
Conrail transaction involved the division of the assets of an existing railroad. (2) BNSF argues
that the detailed SAPs and post-merger monitoring proposed by the NPR will ensure that
merging railroads engage in amore detailed analysis of potential service problems and that
interested parties have the ability to probe those plans. BNSF adds that it has proposed that
merger applicants negotiate meaningful service guarantees with their shippers, and provide
evidence that their post-merger plans will generate the capital to support the infrastructure
improvements necessary for the benefits of the proposed merger to berealized. BNSF clams
that these two proposals, if adopted, would further lessen the likelihood of future major service
disruptions. (3) BNSF argues that merged railroads will have every incentive to maintain service
quality and to learn from the problems of the past. BNSF explainsthat UP, CSX, and NS paid a
very high price, in lost revenues, damages, and credibility with their shippers, for their service
problems. (4) BNSF argues that offsetting potential and transitory service harms with conarete
and permanent competitive conditions does not appropriately match problems with remedies.
BNSF insists, rather, that any remedies should provide shippers with alternate access during the
period in which themerged railroad is experiencing merger-rel ated service problems.

Imposing a substantially heavier burden on future rail mergers. BNSF contends that
imposing a substantially heavier burden, including the requirement of unrelated competitive
enhancements, on future rail mergers would be bad policy and bad law. The Board, BNSF
argues, should limit its review to imposing specific conditions designed to offset or remedy
specific merger-related hamms.

(1) BNSF contends that there is no basis for requiring merging railroads to offer unrelated
“competitive enhancements” that could deter future mergers that would serve the public interest.
BNSF insists that rail mergers can be structured to mitigate identified competitive harms, and
that there is no reason to believe that future mergers will reduce competition in ways that cannot
beidentified or mitigated. BNSF furthe insists that the available evidence indicates that, in past
mergers, Board-imposed and/or privately negotiated trackage, hauage, and other conditions to
preserve competition have been effective.

(2) BNSF contends that, although it has supported the concept of raising the bar for
mergersin the specific areas that have been identified as problems in recent mergers (including
transitional service problems and the problems that might be created by transcontinentd mergers,
such as open gateways), that process should not become a means to alter the statutory basis of
determining the public interest or avehicle to rejed the benefits of good mergers. Theeis,
BNSF insists, afundamental difference between raising the bar, as BNSF has proposed, and
creating potentially insurmountablebarriers, as (BNSF claims) the NPR proposes.
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(3) BNSF contends that it is not appropriate to require that rail mergers enhance
competition. BNSF argues that, if a merger would maintain effective intramodal competition for
those shippers who now have it and would offer significant public benefits, it would be a mistake
to deny the public and the railroads the benefits of themerger. That policy, BNSF warns, woud
harm shippers and adversely affect the ability of ralroadsto attract the capital necessary to invest
in infrastructure.

(4) BNSF contends that the proposal to require applicants to incorporate proposals for
enhanced compdtition isabad idea. (a) BNSF argues that, if the Board is convinced that some
major change in its regulatory policy (e.g., an equal access requirement) would yield significant
public benefits, the efficacy of that policy changewill depend primarily on its scope. It would
make little sense and do little good, BNSF insists, to impose the new policy selectively on
railroads that propose to merge. (b) BNSF argues that adopting a policy of approving mergers
only if the applicants agree to adopt a major change in their methods of operation that they
consider highly undesirable is much more likely to discourage railroads from proposing sodally
beneficial mergers than to produce alegal regime in which many railroads agree to the change as
acondition on approval of amerger. (c) BNSF argues that the proposed policy would require the
Board to determine what level of enhancements are necessary to offset possible harms and then
allocate those enhancements to shippers who are not, by definition, directly affected by the
potential harm. BNSF insists that the unfairness inherent in providing benefits to one class of
shippers rather than another is a key reason why remedies should be designed to offset specified
harms to specificgroups. (d) BNSF argues that, if some shippers would suffer cognizable
competitive harmsas aresult of a proposed merger, relief should be crafted to addressthose
specific harms. The pursuit of broader remedies, BNSF insists, would be unfair to the harmed
shippers and would raise very significant questions about the future regulatory structure of the
rail industry. (€) BNSF argues that no agency should consider adopting a major change in its
regulatory policy (e.g., an equal access rule) without considering carefully and in detail all of the
implications and effects of adopting the new policy. And that, BNSF insists, cannot be done as
an add-on to a merger review proceeding; rather, BNSF adds, it requires a separate rulemaking in
which the agency addresses with care the scores of important issues that are raised by such a
proposed policy change.

(5) BNSF contends that the NPR would create barriers to future mergers by allowing the
Board to decide whether the claimed benefits of any merger could be achieved through means
short of merger, such as aliances and marketing arrangements, that no party has actually
proposed. BNSF argues that there are sound economic reasons to believe that mergers will be
more efficient in the long run than joint ventures. BNSF further argues that, in any event, proper
market incentives exist for management to choose, in each particular instance, the more efficient
alternative as between mergers or joint ventures, and, BNSF adds, there is no reason to believe
that the Board would make better dedsions by second-guessing management.
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(6) BNSF contends that the NPR would create barriers to future mergers by adopting
rules that are unacceptably vague. BNSF explains. that it would be impossible for merger
applicants to propose offsets to harms that cannot be precisely identified or quantified; and that
neither the Board nor interested parties would have any meaningful guidelines for identifying the
type or extent of enhancements required to offset harms that the parties may be unable to identify
or assess. And, BNSF adds, because the rules proposed in the NPR are so vague as to render
merger review virtually standardless, such rules, if promulgated, would constitute an
unconstitutional delegation of legidlative authority, particularly since railroad mergers and
merger policy affect the entire economy.

(7) BNSF contends that the rules proposed in the NPR would encourage abuse of the
regulatory process by interested parties. BNSF explans: that a competing railroad could
propose enhancements in its competitive position (or encourage shippers, shortlines, or
communities to propose such enhancements) to offset the hypothetical problems of its
competitors' proposed merger; that shippers could seek new options to offset presumed losses of
geographic competition that do not even affect them; and that, because the Board would have no
reasoned basis for weighing these requests, the regulatory process would be held hostage by
parties who would be encouraged to use any merger proceeding as an opportunity for regulatory
blackmail. Our rules, BNSF insists, should not encourage interested parties to seek “rents’ by
demanding non-merger-rel ated benefits, based on a claim that these benefits would compensate
for the unidentified and unquantified harms caused by the merger.

(8) BNSF argues that the rules proposed in the NPR would place the Board in the
unprecedented and unjustified position of picking winners and losers in the general economy by
deciding which shippers or sectors of the economy will be the beneficiaries of any enhanced
competition conditions. This, BNSF insists, is not arole that theBoard should fill.

Downstream and aossover effeds. (1) BNSF contends that, because merger applicants
ought to address concrete (but only concrete) downstream and crossover effects of aproposed
merger, merger applicants should be required: (i) to demonstrate tha they will not creae
crossover effects by exporting service problems to other railroads; and (ii) to assess any new
competitive problems with their merge that would be created by any subseguent merger tha is
filed with the Securities and Exchange Commission (SEC) by the time the first round of
intervenor comments is due under the procedural schedule. (2) BNSF contends that the NPR’s
concern with downstream effects runs directly contrary to the presumption that future mergers
will not produce competitive and other public benefits A “responsive’” merger, BNSF explans,
would be “necessary” only if the first merger creates new competitive pressures. (3) BNSF
contends that, if a pending merger would produce public benefits, the Board should not reject or
impose conditions on the merger simply because a potential responsive merger might be harmful
to the public interest. Rather, BNSF insists, the Board should reject or condition the responsive
merger if it isadually filed. (4) BNSF contends that injecting downstream and crossover issues,
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without appropriete limits, into the merger review process would inevitably result in an abuse
and prolongation of the regulatory process. Opposing parties, BNSF explains, would have an
incentive to posit responses and problems ssimply to delay, complicate, and defeat a pending
merger proposal. (5) BNSF contends that, although the NPR can be read to suggest that the
Board has “preferred outcomes’ in any further consolidation of the rail industry, experience
teaches that the selection of merger partnersis best left to the forces of the market, subject to the
protection of competition. (6) BNSF contends that, although the NPR can be read to suggest that
the Board favors a“ competitive balance” in which railroads compete at the margins but are
guaranteed a basic market share the reforms of the 4R and Staggers Acts were explicitly
intended to end the days when regulators allocated markets. (7) BNSF contends that, if the
Board has views on the appropriate regul atory structure of the industry (e.g., open access issues),
those views should, to the extent allowed by statute, be addressed through a rulemaking of
general applicability.

Post-merger oversight; future condtions; projected benefits. BNSF contends that merger
applicants should not be subject to the future imposition of conditions to their mergers or
required to guarantee the specific projected benefits of amerger. BNSF insists, rather, that the
Board should limit its post-merger oversight to areview of: whether the conditions imposed to
maintain shippers’ competitive options have worked; whether service assurance plans have been
followed and updaed to maintain service integrity for shippers, shortline and regiona carriers,
and ports; and whether temporary remedies are required to alleviate any temporary merger-
related service problems that may have developed.

(1) BNSF contends that merger applicants and other parties require assurances that Board
action with respect to any merger will be final, except as necessary to remedy any transitional
service problems or any competitive conditions that prove to be inadequate. BNSF further
contends that, although the use of theBoard’ s post-merger conditioning power to remedy these
narrow categories of merger-related problems could be appropriate in some ciraumstances
(because it would be crafted to preserve the service and competitive results promised by the
merger applicants and approved by the Board), the use of the Board' s post-merger conditioning
power to impose new conditions on a merger in response to “ unforeseen circumstances’ or
subsequent mergers would not be appropriate. BNSF explains that the “unforseen
circumstances’ test is so broad that a merged railroad would always be subject to the risk that the
Board would impose conditions that would not have been acceptable as an original precondition
to the merger. BNSF further explains that, if a subsequent merger takes place, any problems
created by the second merger should be remedied only through conditions imposed on that
merger, without requiring a previously merged railroad to contribute to the resolution of service
or competitive problems that were created by the second merger.

(2) BNSF contends that a requirement that merger applicants propose how they would be
held accountable for the benefits and service improvements they claim would be overly broad,
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because (BNSF explains) such a requirement would mix areas where continued Board oversight
Is necessary and appropriate (i.e., competitive conditions and transtional service problems) with
areas where continued Board oversight would be harmful and contrary to sound public policy
(i.e., anything beyond competitive conditions and transitional service problems). BNSF further
contends that, although it isin the applicants’ best interest to do all they can to make the service
improvements and implement the efficiencies of the transaction as seamlessly as possible, the
applicants cannat be held responsible for unforeseen developmentsintheir shippers’ businesses,
in the competitive dynamics of the industry, or in the economy as awhole tha may adversely
affect their projections. And, BNSF adds, the proposed “accountability” standard could have the
result of discouraging the merged railroad from rethinking its plansin light of changing
circumstances; the proposed review, BNSF explains, would encourage railroads to take unwise
actions solely to reach regulatory benchmarks.

Alliances and joint ventures, BNSF contends that railroads choose among alliances,
other forms of voluntary cooperation, and mergers based upon their assessment of which form
will produce the greatest benefits. BNSF further contends that, because railroads recognize the
extensive time and effort that mergers require, railroads that neverthel ess choose mergers over
alliances and other types of voluntary coordination agreements do so because mergers are more
likely to achieve the efficiencies the railroads need (a merged entity, BNSF explains, will be
better positioned to respond to future problems because of its ability to make decisions that
reflect the balancing of the requirements of the entire system, rather than that part of the system
served by each railroad in an aliance). And, BNSF insists, the Board should not dictate the
structure of future business relaionships; sound economic and regulatory policy, BNSF explains,
requires that the Board defer to the decisions by capital markets on the best way to structure
business enterprises, unless those decisions would result in identifiable harms that cannot be
mitigated.®

Service assurance plans. (1) BNSF agrees that merger applicants should be required to
file SAPs that address the risks of service problems and implementation. BNSF insists, however,
that the filing and testing of a SAP should negate any presumption that a merger will produce
transitional service problems that must be weighed aganst the merger aspart of the public
interest balancing.

(2) BNSF contends that, although the adequacy of the SAPs and any proposals to provide
shippers with remedies in the event that service deteriorates for merger-related reasons should be

8 BNSF insists that we should reject requests that we review all alliances and joint
ventures. BNSF explains that the Board lacks authority to review or condition alliances or joint
ventures that do not involve “control.” BNSF further explains that alliances and joint ventures
are subject to theantitrust laws.
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part of the Board's public interest determination, the Board should not dictate, in itsrules, the
nature of the remedies and/or procedures (including mandatory arbitration at the election of the
shipper) to be followed in the “unlikely” event there are significant merger-related service
problems in the future. BNSF maintains, rather, that the standards of performance, the avenues
for relief, and the methods for resolving disputes should be determined in each merger
proceeding on a case-by-case basis, taking into consideration (in each instance) the overall
commercial relaionship between the parties. And, BNSF adds, the Board should not decide, as a
rule of universal applicability, that “compensatory damages’ are always appropriate or necessary.

(3) BNSF agrees that the Board should conduct extensive post-approval operational
monitoring to help ensure that service levels after amerger are reasonable and adequate. BNSF
adds that the merging carriers should propose the relevant datapoints to be monitored, the
specific metrics to be provided to the Board and others, and the processes to be used to conduct
the post-approval operational monitoring.

(4) BNSF insists that merged carriersshould not be responsible for “any” deterioration in
service, without regard to whether such service problems are merger-related. Post-merger
service, BNSF explains, may not achieve pre-merger benchmarks for a variety of ressons that
have nothing to do with the implementation of the merger. It is, BNSF therefore argues,
essential that any program of service assurances or guarantees distinguish carefully between
merger-related and non-merger-related problems.

(5) Itisaso essential, BNSF contends, that any service assurance program not interfere
with upgradesto therail infrastructure. BNSF explains: that, if railroads are to meet the
competitive challenges posed by other modes of transportation and to provide the improved
services shippers want, they will need continually to add or improve infrastructure; that this can
include upgrading rails, inserting ties, surfacing and leveling track, installing improved signal
systems, expanding yard capacity, building new mainlines and sidings, and other actions; and
that any of these actions may require short-term disruptions in service in order to achieve
long-term benefits.

Open gateways. BNSF agrees that merger applicantsshould be required to demonstrate
how access to markets and viable service offerings through major open gateways would be
maintained operaionally and financially. BNSF insists, however, that this requirement should
apply only to points directly affected by the merger; thereis, BNSF argues, no merger-related
policy basis for extending this requirement to gateways not affected by a merger; and, BNSF
warns, if railroads are required to keep all gateways open, the ability of railroads to improve
service for ral shippers by selecting the most efficient routings and focusing volume orto
through trains that pass through, rather than operateto, interchangeswould be hampered. BNSF
also argues: that the final rules should contain a general standard calling for existing major
gateways to be maintained as open on an operational and economic basis; that, however, the
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Board should not attempt to define by regulation how it will approach the many factual patterns
that this general gandard may raise in future merger proceedings; and that the final rues should
also recognize that an open gateway requirement will need the full operational cooperation of
merging and non-merging carriers, including Class 11 and Class |11 carriers (non-merging
carriers, BNSF explains, could close gateways economically or operationally even if the merging
carriers preferred to keep those gateways open).

2-to-1 situations; build-in/build-out situations; transload options. BNSF agrees that
merger applicants should be required to preserve: (@) service options for 2-to-1 shippers; and
(b) build-in/build-out and transload opportunities of shippers.

Bottleneck “contract exception” rights. BNSF agrees that merger applicants should be
required to preserve a shipper’ s bottleneck “contract exception” rights, even if the merged carrier
will be able to provide single-line service to that shipper.

Transnational transactions. As respects the proposal that, in cases involving Canadian or
Mexican railroads, merger applicants be required to file a full-system competitive analysis and
operating plan, BNSF indicates that it does not oppose reasonable requirementsin this area,
particularly asthey relate to NAFTA traffic and influences on each country’ s international trade
abilities and commitments, issues of safety requiring involvement or cooperation with the FRA,
issues of conflicting economic regulation in Canada and/or Mexico as they affect the operation of
the free market in the United States, or issues relating to national defense. BNSF insists,
however, that weshould not presume transnational transactions to be contrary to the public
interest and should not discriminate against them. It would not be appropriate, BNSF adds, for
the Board to attempt to forestall the traffic shifts that might result from shippers’ responses to the
creation of arail network that is more efficient and has a broader geographic scope

Labor issues. (1) BNSF agrees that merger applicants should be required to file
additional employee impact information, including cross-border data for transnational mergers.
(2) BNSF contends that, because Congress has defined when “cramdown” conditions are to be
used and the scope of such conditions, any change in this area should come from Congress.

(3) BNSF indicates that it supports direct negotiations between unions and the merger candidates
as the best mechanism for resolving labor issues. And, BNSF adds, if such negotiations are to
succeed, the Board should not involve itself in reviewing or approving voluntary labor
implementation agreements.

Market data in support of a merger application. (1) As respects proposals that would
require merger applicants to file expanded market data (including detailed market share data),
BNSF indicates that, although it would not oppose reasonable requirements in this area, the
requirements should reflect what is practical from a data standpoint and should recognize
intermodal competition and the Board’ s precedents on the types of competitive effects that need
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to be remedied. BNSF explains that, because of the unique operating characteristics of the rail
industry, traditional market share analysisis not appropriate in that industry, where alarge
number of shippers have always been sole-served and where many markets are subject to
competition but served by a single carier due to long-term contracts. Our merger revien, BNSF
insists, should thereore look to the loss of existing compeitive alternatives, not to changesin
market shares. (2) BNSF asks that we reject any implication that we will usemarket data to
ensure that a merger does not affect the market shares of other railroads. BNSF explains that,
because the competition created by mergersis good for the general public and shippers, no
railroad should beinsulated from the changes in market shares that such competition brings.

Upstream effeds. BNSF contends that it is appropriate for the Board to take into account
“upstream effects’ (i.e., the effects on conditions imposed on a prior merger when that merged
railroad isitself an applicant in a subsequent merger), provided (BNSF adds) that the emphasis
remains on protecting the competitive interests of shippers and not the competitive position of
railroads. BNSF indicates, by way of example, that, if acondition was imposed to protect a
2-to-1 shipper in aprior merger involving one of the merger applicants it would be appropriate
to review whether the condition woud remain viable &ter the new merger. BNSF insists,
however, that it would be contrary to statute and bad policy for the Board to remedy the
problems associated with a proposed merger by imposing conditions (including the reopening of
old conditions) on parties not involved in the proposed merger.

Technical changes. BNSF indicates that it agrees with the various technical revisions
proposed in the NPR.

Post-merger moratorium. BNSF contends that a post-merger moratorium (i.e., a
moratorium following each future Class | merger) would place restrictions on the rail industry
and its ability to service its customersand would prevent or defer subsequent mergers tha would
produce public benefits. And, BNSF adds, any such moratorium would be contrary to the
statutory provisions governing the Board' s review process.

Class|l and Class |11 railroads. BNSF insists that the “broad themes’” of ASLRRA’s
“Bill of Rights’ are not merger-related and are, therefore, beyond the scope of this proceeding.
BNSF agrees, however, that shortlines and regional carriers are entitled to service assurances
against service-related and competitive harms arising from a proposed merger.

Ports. BNSF contends that, although merger applications should address the service
implications for ports, merger applicants should not be required to guarantee that there will be no
adverse effects on ports. Traffic patterns, BNSF explains, will change over time based on the
services offered by ports and railroads, export and import patterns, and the preferences of
shippers.
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Commuter lines. BNSF agrees that merger applications should address the effects on
existing commuter services. BNSF notes, however, that efforts to work with commuter lines
may affect other parties, because (BNSF explains) competing requests for one type of service
may affect the merged railroad’ s ability to provide other types of service.

Acquisition premium. BNSF insists that the issues respecting the “acquisition premium”
have been resolved in past proceedings, and that there is no basis for reopening these isaues in
this proceeding. BNSF adds, however, that it agrees that we should review in merger
proceedings whether the merged carrier would have the financial ability (including the ability to
service merger-related debt) to carry out its service integration and infrastructure plans.

Transcontinental mergers. BNSF insists that there is no reason to open an additional
proceeding to consider issues that might be involved in transcontinental mergers.

Canadian National. CN®" agrees that we should “raise the bar” to assure that future
mergers are consistent with the public interest. CN contends, however, that our merger rules
should: avoid unnecessary or open-ended regulation; continue to facilitate private initiative;
further the public interest in trade and investment flows as envisaged by Congress when it
approved NAFTA; and avoid advantaging one group of ralroads over another. CN also
contends that we can reasonably require merger applicants: to satisfy new requirements for
detailed market analyses (subject to the availability of data); to present a detailed “route level
review” showing how operational changes will trandate into benefits for shippers; to provide a
Service Assurance Plan; to provide a Safety Integration Plan; to provide more analysis of
geographic and product competition; to provide more analysis of the post-merger competitive
position of Class Il and I11 railroads; and to show, through “full system” plans, that activitiesin
foreign countries will not have adverse operating impacts in the United States.®® CN further
contends, however, that we should neither depart from the fundamental deregulatory tenets of the
Staggers Act nor impair the predictability that is essential to the continued evolution through
private initiatives of efficient structures for North American railroads. CN insists, in particular,
that it would not be reasonable to require merger applicants. to “enhance” competition through
conditions; to antiapate downstream transactions and eval uate them under the public interest
standard; to antidpate whether theBoard would deny gpproval of avotingtrust under a public

87 Affiliated entities Canadian National Railway Company, Grand Trunk Western
Railroad Incorporated, and Illinois Central Railroad Company are referred to collectively as
Canadian National or CN.

8 CN asoindicates that it would support arule that would preserve the “ contract
exception” for separate bottleneck rates for shippers that might otherwise lose the exception
through the creation of new single-line routes as a result of merger.
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interest test even if the trust properly insulates from unauthorized control; to impose additional
requirements for the prima faciecase of applicants in transnationd mergers;® or to increase
complexity and reduce the likelihood of settlements so that merger proceedings will inevitably
require the maximum statutory period.*

Enhanced competition. (1) CN contends that a requiremert that merger applicants
propose conditions not simply to preserve but also to enhance competition would confer
extraordinary dscretion on the Board to require regulatory restrucuring and would generate
corresponding uncertainty for parties attempting to evaluate possible mergers. CN argues: that
conditions would no longer be logically bounded by the nature and extent of the competitive
harm the merger would cause; that, because enhancements would be neither direct nor
proportional, there would be no gauge for determining how much enhancement would be
enough; that there would be no apparent way for the Board to compare harms and benefits; and
that merger applicants would be unable to make reasonabl e assessments of these mattersin
advance. The nature and magnitude of the uncertainties, CN warns, can only interfere with the
efficient functioning of the market for control. And, CN adds, the open-ended nature of the
assessment required by the Board’ s proposal, with no meaningful standards to constrain the
Board' s exercise of discretion, could raise a serious issue of unconstitutional delegation.

(2) CN contends tha the assumptions “embedded” in the proposal to require conditions to
enhance competition may be stated as follows: (a) any merger between two Class | railroads will
always entail irremediable reductions in competition and arisk of significant service disruptions;
and (b) the combined negative values of these two effects will always outweigh the combined
positive values of the increased efficiencies, improved service, and increased competition arising
from the merger itself. CN insists, however, that these assumptions are nat supportable. CN
explains: that parties enter into mergersin order to increase efficiency and improve service, and
those results in turn increase competition against other railroads and other modes; that quantified
direct public benefits found by the Board in recent major mergers (largely productive

8 CN indicates that it assumes that the Board would consider a future merger between
CN (which controls two Class | railroads) and another Class| railroad to be “transnational .”

% (1) The pleading filed January 30, 2001 by CN (i.e., the “motion” to strike pages 48
through 66 of CSX’s rebuttal comments, or, in the alternaive, the “petition” for leave to file
surrebuttal) is denied insofar as CN seeks to strike portions of CSX’ s rebuttal commentsand is
granted insofar as CN seeks leave to file surrebuttal comments of its own. The surrebuttal
comments filed by CN (which run from the middle of page 4 to the end of page 14 of the
motion/petition pleading) are accepted for filing and made part of the record. (2) The pleading
filed February 15, 2001 by CN (i.e., the “notice” of supplemental authority) is accepted for filing
and made part of the record.
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efficiencies) have been in the hundreds of millions of dollars, and even these do not capture the
unquantified direct public benefits such as service improvements and increases in competition;
and that, therefore, there is no basis for finding that the direct public benefits of every future
major merger will never outweigh any unremediable reductions in compdition and unavoidable
significant service risks, even assuming arguendo that every future merger will present such
reductions and risks. And, CN adds, there is ssimply no basis for ageneral finding that every
future merger between Class | railroads will cause reductions in competition that cannot be
directly and proportionately remedied.

(3) CN contends that the “enhancement” requirement rests on an insupportable regul atory
finding that precludes case-by-case examination of competitive and market realities. CN further
contends that the result (which, CN ingsts, would be detrimental to all rail constituencies) would
be to impose costs on transactions through “enhancement” conditions that are not in fact
necessary to make the transaction consistent with the public interest. CN therefore concludes
that we should not require enhancement through conditions, separate from the enhanced
competition that flows from the increased efficiency and service improvements that result from
the merger itself. CN suggests, however, that we could allow enhancement through conditions as
an option for applicants in the unlikely event that there are identified competitive harms that are
not directly and proportionately remediable. And, CN adds, it would not object if the new
merger rules were to provide that competition-enhancing conditions will be examined on a
case-by-casebasisif and when merger applicants present them.

(4) CN contends that the proposed enhancement requirement would be contrary to the
evolution of antitrust law over the past two decades. CN explains: that the assumptions
underlying the enhancement requirement constitute a*“ per se” rule that future Class | mergers are
inconsistent with the public interest in the absence of conditions to enhance competition; that the
evolution of antitrust law, however, has been away from per se rules torule-of-reason analysis, in
which the particular facts are examined in detail; and that courts and antitrust enforcers have
shifted away from per serulesin order to avoid displacing market decisions with legal
constraints where a full understanding of the factswould reveal tha such displacement is
unnecessary to preserve competition and may instead foreclose procompetitive activities. It
would not be appropriate, CN argues, to take an approach to the competition aspect of ral
mergers that is fundamentally in the opposite direction from that of antitrust enforcement. And,
CN adds, adoption of a per se rule woud be particulary inappropriatefor the Board, which (CN
notes) has an expertise and institutional capacity to examine industry facts that courts lack, and
which (CN further notes) has been explicitly directed by Congress to minimize federal regulatory
controls under a deregulatory statute.

3-to-2 issues. CN indicatesthat it has no objection to arequirement that merger
applicantslist all 3-to-2 points. CN contends, however, that we should make clear that the listing
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of 3-to-2 points does not carry with it any basic change in the Board' s approach to 3-to-2
reductions.

Downstream transactions. (1) CN contends that the proper response to the likelihood of
future mergersand a possible transcontinental duopoly is careful scrutiny of actual transactions,
not abstract and hypothetical speculation. CN arguesthat, under the “downstream transections”
proposal: the Board would require applicants to speculate as to responsive mergers and then,
building speculation on speculation, “measure” their own benefitsin light of the hypothetical
future mergers and evaluate the need for further conditions and the desirability of the resultant
industry structure; and the Board would then impose its own “industrial policy” by accepting or
rejecting the projected industry structure, thereby displacing the market and picking winners and
losersin the abstract. CN insists that this de facto effect of the “downstream transactions’
proposal would echo the central planning role for the ICC that Congress rejected in the
Transportation Act of 1940.

(2) CN contends that the pitfallsin the proposal to examine downstream transactions are
confirmed by the history of similar notions under the antitrust laws. No court, CN insists, has
found amerger otherwise lawful to be unlawful in light of anticipated anticompetitive effects of
future mergers, or has found a merger otherwise unlawful to be lawful in light of anticipated
benefits of future mergers; such matters, CN claims, are simply not addressed. The DOJFTC
Merger Guidelines, CN argues, make no mention at all of downstream transactions, merger
trends, eventual industry structure, or the like, except insofar as they take account of the
prospects of future entry. CN insists that antitrust enforcement does not ignore increasing
concentration in particular industries but, rather, recognizes such atrend by applying the standard
analyses with special care in such industries to ensure that significant reductions in competition
from each merger under review are identified and remedied. Antitrust enforcement, CN claims,
does not attempt to predict who islikely to merge with whom, or what the hypothetical benefits
and harms of such predicted mergers would bein relation to the benefits or harms of the pending
merger.

(3) CN suggests certain action that it claims could reasonably be taken with respect to
downstream transactions. (a) CN contends that, if we believe that we need to become more
cognizant of issues likely to arise in connection with transcontinental mergers, we should
conduct a seminar focused on issues that relate to transcontinental mergers as distinct from other
types of mergers. CN adds that we could invite parties to provide information or identify ways
of analyzing the kinds of efficiencies that a transcontinental railroad could bring, the existing or
potential demand for transcontinental rail services, the bearing of globalization and international
trade, ways of identifying relevant markets for competition analysis, the significance of the
vigorous competition in two-railroad markets that exists today, the framework for analyzing
possible effects on incentives or ability to exercise market power, labor issues, issues of
managerial control and customer responsiveness, the significance of new information
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technologies, and the likelihood and consequences of failure of one of two systems. (b) As
respects the one-case-at-a-time rule, CN contends that we should either: (i) leave the existing
rule in place but broaden the class of persons entitled to petition for its waiver; or (ii) repeal the
rule and leave to case-by-case determinations the extent to which, if at all, parties should have
the opportunity, or merger applicants should be required in the first instance, to address
announced downstream transactions.

Voting trusts. (1) CN contends that we should not apply the “public interest” standard to
voting trusts; the public interest standard, CN argues, should be applied only to the merits of the
merger transadion at the conclugson of the merger proceeding. CN argues that the proposal to
apply to voting trusts a public interest test in addition to a“no-control” test would move the
Board into uncharted territory (it is not clear, CN suggests, what the elaments of the public
interest would be gpart from whether the voting trust sufficiently insulates from control). CN
further argues that the voting trust proposal could involve the Board in second-guessing the
applicants' alocation between them of regulatory risk during the pendency of the merger
proceeding. This CN warns, would bea very deep and unnecessary incursion into private
initiatives and market outcomes, and could directly and without justification affect the valuation
(the price, the 2ock exchange-ratios, the assumption of debt) agreed to by the applicants.

(2) CN contends tha, in the context of a merger proceeding, we have the authority to
apply the public interest standard to decide whether a transaction that confers control isin the
public interest. CN further contends that, because a voting trust is designed to avoid control (not
to achieveit), the use of avoting trust meeting the Board’ s guidelines has the effect of placing
that transaction outside the Board’ s public interest jurisdiction.

(3) CN contends that the proposal to require applicants to submit voting trusts for Board
approval (rather than leaving that choice to applicants as is now the case) would impose
regulation in place of the market by not allowing applicants to determine if they prefer to assume
the regulatory risk of unauthorized control during the pendency of their merger proceeding
before the Board. CN warns that, even under the familiar no-control standard, the proposed
requirement for prior approval could be a substantial regulatory impediment in circumstances
where managements agree to move quickly to secure shareholder approval and to consummate,
using avoting trust. And, CN adds, a prior approval requirement could also impede hostile
takeoversinitiated through tender offers, which (CN explains) typically require use of avoting
trust. CN also warnsthat a prior approval requirement (and, even more so, a prior approval
requirement in combination with a public interest test) could advantage non-railroad acquirers
not subject to the Board' s control jurisdiction.

(4) CN contends that we can properly aid applicants and further the purposes of our

statute with respect to avoiding unauthorized control by standing ready to evaluate voting trusts
under the contrd criteria, if applicants request usto do so. CN furthe contends that we should
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allow applicants to decide whether to assume the regulatory risk of unauthorized control, and
should not require applicants to obtain prior approval before employing avoting trust. CN adds
that, if applicants do choose to seek our approval, it would be reasonald e to provide opportunity
for comments and reply comments.

Transnational transactions. the NAFTA framework. (1) CN argues: that NAFTA, “the
guiding economic framework” for trade and investment for the NAFTA “Parties’ (the U.S.,
Canada, and Mexico), was designed to create an economic environment in which an investor’s
nationality plays no role in domestic regulatory decisions; that, in particular, NAFTA provides
for the phase out of restrictions on cross-border land transportation services among the three
countriesin order to create equal opportunitiesin the North American international land
transportation market; that, furthermore, NAFTA requires the United Staes to accord to
Canadian and Mexican investors treatment no less favorable than that it accords, in “like
circumstances,” to U.S. investors with respect to the establishment, acquisition, expansion,
management, conduct, operation, and sale or disposition of investments; and that there is no basis
to presume that domestic railroads and wholly privatized publicly traded foreign railroads™ are
not in “like circumstances’ with respect to their willingness to cooperae with the FRA, their
freedom from political controls that would subvert their profit-maximizing incentives, their lack
of ownership redrictions of atypedamaging to the public interest, and their willingnessto
continue to meet defense needs. CN contends that a regulatory agency, if it isto act consistently
with the public interest as defined by Congress through NAFTA, bears a high burden if it
chooses to discriminate against NAFTA applicants (e.g., by presuming that transnational mergers
are contrary to the public interest). CN further contends that this burden is not met here; the
special requirements that the NPR would impose on transnational mergers, CN insists, would by
themselves prejudice interests tha Congress has embedded in the public interest through its
approval of NAFTA, and are otherwise unreasonable And, CN adds, these inappropriate
requirements cannot be “saved” by the Board’s NPR § 1180.1(k)(2) promise to “consult with
relevant officials as appropriate” to ensure that its actions in merger cases conform to NAFTA
and other interngional agreemerts.

(2) CN rejects anumber of arguments respecting theapplicability of NAFTA. (a) CN
rejects the argument that NAFTA’ sinvestor protections extend only to shareholders. NAFTA,
CN contends, clearly bars measures that discriminate between different NAFTA companies (and
not just different NAFTA shareholders of a single company) based on the companies’ places of
incorporation. (b) CN reects the argument that our merger review is not subject to NAFTA
because such merger review isdther a“standard,” a“technicd regulation,” or a*conformity
assessment procedure” (as those terms are used in the NAFTA context). Our merger review, CN

9 Canadian National Railway Company isawholly privatized and publicly traded
corporation.
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insists, is neither a standard, atechnical regulation, nor a conformity assessment procedure. And,
CN adds, NAFTA’s guarantee of non-discriminatory national treatment would apply even if our
merger review were a standard, a technical regulation, or a conformity assessment procedure.

(c) CN rejects the argument that we must place the burden of coming forward on Canadian
carriers because only Canadian carriers are positioned to bring forward information concerning
Canadian rail regulation. Canadian rail regulation, CN explains, is not some kind of hidden law;
rather, CN notes, information concerning Canadian rail regulation is public and is readily
available to all participantsin amerger proceeding.

Transnational transactions: safety. (1) CN contends that there is no reasonable basis for
the NPR § 1180.11(a) requirement that transnational merger applicants “explain how cooperation
with the Federal Railroad Administration will be maintained without regard to the national
origins of merger applicants.” CN further contends that this requirement, which (CN believes)
would require foreign applicantsto profess their good faith ssmply because they are foreign, is
contrary to NAFTA and isarbitrary. CN explains. that Congress approved NAFTA on the
implicit assumption thet Canadian and Mexican corporations with operationsin the U.S. would
not, as a general matter, be less willing than domestic corporations to abide by U.S. laws and
cooperate with regulatory agendes as appropriae; and that, without any adequate besis,

NPR § 1180.11(a) presumes otherwise with respect to cooperation with FRA. CN further
explains. that the public interest in harmonizing saf ety requirements across NAFTA bordersis
addressed in mechanisms established in NAFTA itself; that, under NAFTA, the NAFTA
countries have established a Committee on Standards-Rdated Measures; that this Committee, in
turn, has established a Land Transportation Standards Committee to oversee commitments on
safety standardization; that, in addition, a Rail Operations working group has been established,;
and that these institutions provide a mechanism for encouraging safety and other standardsin the
operation of railroads across borders, as an ongoing effort not limited to transnational mergers.
CN insists that any regulatory agency must discharge a high burden of necessity to presume that
this NAFTA mechanism, adopted by Congress as in the public interest, is insufficient to deal
with specifically transnational issuesin rail safety.

(2) CN contends that the NAFTA assumption that Canadian and Mexican corporations
with operationsin the U.S. will generally adhere to U.S. lawsis reinforced with respect torail
safety by experience and common sense. There already are, CN explains, substantid railroadsin
the U.S. that are foreign-owned; and, CN adds, the incentives (moral, legal, economic, and
contractual) of foreign railroads operating in theU.S. are no different from those of U.S.
railroads with respect to safety (each, CN insists, has strong reasons to operate safely, and to
cooperate with FRA in order to do so).

(3) CN contends tha, even if there were issues of cogperation or performance attributable
to foreign ownership that could not reasonably be left to the NAFTA tranmational safety
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mechanisms, such issues would not be specific to mergers, and the merger rules would therefore
not be the place to address them.

(4) CN contends that, if some particular feature of a transnational merger raised particular
safety concerns (e.g., if some such feature called into question FRA’ s aility to enforce its
regulations), the merger applicants would no doubt present evidence themselves as part of the
application. CN further contends that, if the merger applicants failed to address an element of a
transaction that raised particular safety concerns, the issues would no doubt be raised by the
numerous partiesin a merger proceeding that would have every incentive to pursue such issues.

Transnational transactions: national or provincial goals. (1) CN contends that there is no
reasonable bags for the NPR 8§ 1180.11(b) requirement that transnational merger applicants
“assess the likelihood that commercial decisions made by foreign railroads could be based on
national or provincial rather than broader economic considerations, and be detrimental to the
interests of the United States.” CN argues. that thisis nat areasonable proposal as applied to
wholly privatized and publicly traded companiesin an era of globalization whose hallmark is
multinational corporations successfully pursuing their economic interests across borders without
regard to their places of incorporation; that there would have to be something very peculiar about
wholly privatized and publicly traded freight railroads to legitimate an across-the-board concern
that they are instruments of national or provincial political agendas that displace normal
economic incentives; that, however, there is no evidence of such peculiarity; and that both the
public policy of the United States and the behavior of the capital markets are to the contrary.

(2) CN contends that NPR § 1180.11(b) would require foragn applicants to explain in
their prima facie case why Congress' s general assumption that NAFTA investment would
increase the economic welfare of the U.S. is accurate as to them. Thereis, CN insists, no basis
for thisreversal of Congressional policy, and nothing that would satisfy the high burden on an
agency to justify discrimination against NAFTA applicants. The Board, CN adds, can stand
ready to entertain credible evidence that the Congressional policy isinapplicable asto a
particular applicant, but, as with the other proposds relating exclugvely to transnational mergers,
it should not impose nationality-based requirements for the primafacie case of NAFTA
applicants.

(3) CN acknowledges that the Canada Business Corporations Act (CBCA), under which
CN isincorporated, requires that amajority of CN’s directors be resident Canadians. CN
contends, however, that NAFTA explicitly reserved this CBCA provision for all sectors. CN
further contends that, as a practical matter, there is no evidence that the nationality of board
members affeds firm performance or decisions. And, CN adds, the CBCA (like U.S. corporate
laws) imposes a fiduciary duty on directors to manage the company in the best interests of the
corporation.
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Transnational transactions: ownership restrictions. (1) CN contends that the
NPR 8§ 1180.1(k)(1) requirement that transnational merger applicants “address how any
ownership restrictions imposed by foreign governments should affect our public intereg
assessment” would require anew element in aforeign applicant’s primafacie case. CN further
contends that NPR § 1180.1(k)(1) embraces a presumption that ownership restrictions imposed
by aforeign government (even ownership restrictions that are nationality-blind, i.e, that apply
without regard to nationality) are contrary to the public interest. The NPR § 1180.1(k)(1)
requirement is of concern to CN because, as CN advises, the CN Commercialisation Act contains
a nationality-blind ownership restriction that limits the ownership of CN voting stock by any one
person or association of persons to 15%.

(2) CN contends that ownership restrictions are not unique to foreign railroads, major
U.S. railroads, CN advises, have than too. CN explains that ownership restrictions, which come
in several forms and which areimposed in avariety of ways, typicaly come into play when
someone, acting alone or in concert with others, seeks to acquire more than a set percentage
(typically within the 10%-to-20% range) of arailroad’s outstanding capital stock. CN further
explains that ownership restrictions, whatever the source, tend to have a common objedive (to
protect against corporate raiders and hostile takeovers) and a common goal (to ensure that the
terms and conditions of acquisitions, when they do occur, will be reached through arm’ s-length
negotiation by the parties).

(3) CN indicates that some ownership restrictions areimposed through shareholder rights
plans known as “paison pills’ that areadopted by the ralroad’ s board of directors. CN advises:
that CSX has a plan that would be triggered by atender offer for the acquisition of 10% of
CSX’s common stock, and that would entitle shareholders (ather than the would-be acquirer) to
purchase preferred stock at aspecified exercise price, or, under certain circumstances, to dbtain
additional shares of common stock; that NS has a plan that would be triggered by atender offer
for the acquisition of 15% or more of NS's common stock, and that would entitle shareholders
(other than the acquiring person or group) to purchase NS shares at a50% discount; and thet,
with respect to both CSX and NS, the effect of the plan would be to make the proposed
acquisition uneconomic.

(4) CN indicates that other ownership restrictions arise under statutory provisions that
inhibit or handicap large stock acquisitions where the acquirer is seeking control of the company.
CN advisesthat CSX and NS are aso protected by provisions of the Virginia Stock Corporation
Act that require super-majorities of each group of shareholders ertitled to vote, in order to
approve amerger. CN further advises that BNSF, while allowing a takeover by simple majority,
has availed itself of a Delaware statute that allows its board of directors to exclude the voting
rights of awould-be acquirer in a shareholder vote on the acquirer’s merger proposd. Each of
these arrangements, CN suggests, amounts to an ownership restriction.
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(5) CN contends tha, from the perspective of NAFTA, foreign and domestic applicants
arein “like circumstances’ with respect to ownership restrictions; either such restrictions
presumptively raise concerns under the public interest standard, CN insists, or they do nat. CN
argues that it is not foreignness but the nature of the restrictions that does or does not
presumptively require explanation; to tie the requirement of explandion to foreignness, CN
claims, is arbitrary, and would imposewithout sufficient reason an additional element of aprima
facie case for foreign applicants that should be borne by both foreign and domestic applicants or
by neither. Thereis, CN believes, no reasonable basis for imposing a requirement on foreign
applicants but not domestic ones with respect to ownership restrictions.

(6) CN contends, in fact, that, with respect to both domestic applicants and foreign
applicants, these types of provisions raise no issues under the public interest standard and
provide no basis for an additional requirement in the primafacie case The ICCTA itself, CN
notes,” allows states to require super-majorities for control transactions, which means (CN
contends) that Congress did not consider special restrictions relating to acquisitions to be
inconsi stent with the public interest; and, CN adds, for the Board now to presume otherwise
would be to interpose regulation deeply into matters of corporate structure and governance, for
no apparent or sufficient purpose. CN further contends that an acquisition by a corporate entity
that could not itself be acquired is nat presumptively contrary to the public interest.

(7) CN advises that, as a practical matter, where parties are willing to go forward with a
proposed merger, ownership restrictions will not predude them from doing so. And this, CN
contends, is as true of the 15% statutory ownership restriction applicableto CN asit is of the
more conventional ownership restrictions applicable to other railroads. CN notes, in thisregard,
that the BNSF/CN transaction that was proposed in 1999 (hereinafter referred to as the
1999 BNSF/CN transaction) utilized a Delaware holding company and a stapled stock structure
that (CN claims) would have been consistent with the Canadian law barring the acquisition of
more than 15% of CN's stock by a single person acting alone or with associaed persons.

Transnational transactions: national defense. CN indicates that it does not object to
NPR § 1180.1(I), which would requireall applicants, domestic or foreign, to discuss and assess
the national defense ramifications of their proposed merger. CN notes, however, that
NPR § 1180.11(c), which applies only in the case of transnational mergers, also requires
applicants to discuss national defense ramifications. CN claims that, if this separate requirement
has any additional meaning, it presumably would require something more than is required of
domestic applicants in order to establish aprimafacie case. CN contends that an additional
requirement for unspecified defense elements in aforeign applicant’s prima facie case would be
unreasonable. Congress, CN argues, obviously did not presume when it adopted NAFTA that

2 CN cites49 U.S.C. 11321(a).
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free trade in the provision of land transportation and investments in land transportation would be
generally incongstent with the publicinterest in nationd defense. Indeed, CN continues,
Congress assumed the opposite, with the safeguard of the NAFTA provision that allows
signatories to limit free trade to protect national security. CN contends: that a U.S. agency
should impose defense-rel ated requirements that discriminate againg NAFTA applicantsonly
when demonstrably necessary; and that any such demonstration should come in the first instance
from the Department of Defense. CN further contends that applicants in transnational mergers
cannot reasonably be expected to identify defense concerns that are not suggested by
experience® and that DOD has not previously raised.*

Procedural schedule. CN contends that “ major merger” applicants should ordinarily be
able to obtain a Board decision within ayear after filing their notice of intent.

Rolling moratorium. CN contends that a “rolling moratorium” (i.e., amoratorium on
additional future major mergers that would run for a set period after any particular future
major merger) would represent a severe distortion of the market for control that could not
possibly be justified. Any such moratorium, CN warns, could produce arush of major merger
proposals designed to get through the regulatory door before it closes for amulti-year period.

Service assurance plans: technical matter. NPR § 1180.10(c) requires merger applicants
to discuss on-time peformance for principal classification yards and major terminals. CN
suggests that, because on-time performance is not a standard category for such facilities, we may
wish to clarify what thisisintended to mean.

Canadian Pacific. CP* agreesthat it is gopropriate to updae our merger regulations to
take account of fundamental changes in the structure of the North American rail industry and the
business environment in which railroads and their customers operate. CP adds, however, that the

% Foreign ownershipof U.S. railroads CN claims, has always been uneventful from a
defense point of view.

% CN also suggests that, in the unlikely event that a transnational merger posed a
sensitive defense issue, DOD might prefer to have a choice of (a) bringing the matter to the
President under the law that gives the President the power to suspend any foreign acquisition
when national seaurity could be threatened or impaired, rather than (b) being required to litigate
before the Board.

% Affiliated entities Canadian Pacific Railway Company, Soo Line Railroad Company,
Delaware and Hudson Railway Company, Inc., and St. Lawrence and Hudson Railway Company
Limited are refarred to collectively as Canadian Pecific or CP.
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proposed regulaions relating to theBoard’ s analysis of competition issues and the “ downstream”
impacts of futureconsolidations contain elements that are of significant concern to CP.

Serviceissues. CP agrees that weshould: weigh service quality more heavily in
estimating the benefits of a proposed merger; carefully scrutinize the potential for transitional
service disruptions in evaluating possible merger harm; and require applicants to submit detailed
Service Assurance Plans, devel op contingency plans for merger-rdated service disruptions,
establish problem resolution teams made up of interested stakeholders, and submit to Board
oversight of the implementation process. These new requirements, CP clams, are absolutdy
necessary; experience with recent rail mergers, CP explains, suggests that the most significant
issues raised by future consolidation proposals are likely to be about service quality and
reliability.

(1) NPR § 1180.10(a) and (c): technical matter. CP notesthat NPR § 1180.10(a)
contemplates analyses of anticipated service improvements based upon benchmarks “for the year
immediately preceding the filing date of the application.” CP further notes that
NPR 8§ 1180.10(c) calls for benchmark analyses of dwell time and on-time performance for
principal yards and terminals based upon information “for one year prior to the transacion.” CP
asks that these proposals be clarified. CP explains: that it is not clear whether the
NPR § 1180.10(a) “year” refersto the calendar year preceding the year in which the application
isfiled or the 12-month period immediately preceding the filing date of theapplication; that,
however, either such “year” could present a problem (because statistics for the full cdendar year
preceding the filing date might not be available if an application were filed in the early months of
the year, and because it is doubtful that statistics for the full 12 months immediately preceding
the filing date would ever be readily available; and that, as respects NPR § 1180.10(c), it is not
clear how applicants would fix the date of “the transaction” for purposes of determining the “year
prior to the transaction.” CP therefore asks that we modify the language of NPR § 1180.10(a)
and (c) to provide for the use of benchmark statistics “for the most recent twelve-month period
for which datais available.”

(2) NPR § 1180.10(i): technical matter. CP notesthat NPR § 1180.10(i) would require
applicants to deved op contingency plans to deal with potential post-merger service failures. CP
further notes, however, that NPR § 1180.10(i) indicates neither when such plans would be put
into effect nor who would make such a determination. CP contends that, although it would be
appropriate for the Board to assure that merging cariers have effective contingency plansin
place prior to consummating their transaction, and although it would also be appropriate for the
Board to oversee generally the implementation of approved mergers, regulatory
micromanagement of the implementation process (including determination of when to invoke
contingency plans) would not be appropriate. CP therefore asks that we clarify that, although the
Board will review applicants’ contingency plans to assure that those plans deal effedively with
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potential service disruptions, the Board will not interject itself in the day-to-day process of
implementing applicants’ operating plan (including contingency plans).

(3) CPinsists that we should reject calls to impose on applicants a variety of sanctions for
post-merger service failures (e.g., mandatory arbitration, new Board-administered complaint
procedures, and indemnification of shippers and shortlines for costs incurred as aresult of
merger-related service problems). CP contends that such penalties: would be unprecedented;
would deprive the merged carrier of revenue required to restore service; could threaten the
viability of a carrier already experiencing financial losses from the diversion of traffic to other
carriers, and would divert the attention of the carrier’s management from the critical task of
addressing its service problems. CP further contends that additional STB-sponsored remedies
are not necessay to protect the public from post-merger service failures; carriers and shippers,
CP explains, can already, if so inclined, include service guarantees and penaltiesin their
transportation contracts.

Public benefits CP agrees: that we should scrutinize claimed merger benefits more
carefully to ensure that they are well-documented and reasonable; that we should accord
increased weight to benefits stemming from enhanced competition and improved service, and
less weight to carrier efficiency benefits; and that, in order to discourage applicants from
exaggerating the benefits of their transaction, applicants should be required to suggest additional
measures that might be taken if the anticipated public benefits identified by applicants fail to
materialize in atimely manner. CP asks, however, that we clarify in two respects our proposed
regulations relaing to public benefits.

(1) NPR § 1180.6(b)(11): technical matter. CP isconcerned that, although the NPR does
not explicitly incorporate new STB-sponsored remedies for post-merger service disruptions,
shippers and shortlines might construe the reference to “additional measures” in
NPR 8§ 1180.6(b)(11) as an invitation to seek conditions mandating such procedures in individual
cases. CP therefore asksthat we clarify that NPR § 1180.6(b)(11) is intended to encourage
applicants to offer service guarantees or remedial procedures on a voluntary basis, but is not an
indication that the Board itself will impose such remedies.

(2) NPR § 1180.6(b)(11): another technical matter. CP contends: that operating plans
and capital spendng proposals set forth in consolidation applications are based upon foreseeable
circumstances at the time the application is filed; that changes in customer demand, unanticipated
capital needs, and competitive responses by other carriers might dictate that the merged carrier
modify or postpone operating changes or investments identified as “ public benefits’ in the
application, or pursue different (but perhaps equally beneficial) actions in the yearsimmediately
following the merger; that, for these reasons, a regulation that required merging carriers to adhere
strictly to every element of their operating plan, or to implement their merger in precisely the
manner described in the application, would not promote the public interest; and that, therefore,
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the “additional measures’ contemplated by NPR § 1180.6(b)(11) should be invoked only where
the merger, asimplemented, fails to deliver substantial public benefits. CP therefore asks that we
clarify that NPR § 1180.6(b)(11) is not intended to impede the ability of merging carriers to react
appropriately to changing business conditions.

Competition issues. (1) CP agrees tha we should fashiona merger policy that will
ensure balanced and sustainable competition in the railroad industry. CP contends, however, that
arule that requires applicantsin all cases to restructure the pre-merger competitive balance
without regard to whether the evidence demonstrates that such restructuring is needed to address
any actual harm to the public, is unwarranted. CP further contends: that 49 U.S.C. 11324
mandates that the Board protect the public from adverse competitive consequences of rail
mergers, but doesnot require that dl mergers affirmatively increase the level of ral-to-rail
competition; that the policy articulated in the NPR represents a major departure from the Board' s
(and the ICC’ s) longstanding interpretation of the merger statute; that the blanket assumption that
all future consolidations will reduce product and geographic competition and generate
transitional service failures would appear to be inconsistent with administrative law governing
agency presumptions (CP explains that inclusion of these presumptions in the merger regulations
is difficult to reconcile with the requirement that the Board’ s determinations in adjudicatory
proceedings be based on substantial evidence in the record); and that the determination whether,
and to what degree, a future consolidation would generate adverse effects of the type
hypothesized in the proposed Genera Policy Statement must be made on a case-by-case basis.
And, CP adds, the NPR’s concern with product and geographic competition stands in stark
contrast to the Board' s recent dedsion to discontinue consideration of product and geographic
competition in the market dominance phase of rate cases.

(2) CP contends that the assumption that future mergerswill “enhance” competition only
if the choices of shippers are supplemented through structural changes (such as trackage rights or
shared terminal access) ignores the fact that mergers can promote competition in many ways. CP
explains that, to the extent a merger improves operational efficiency or strengthens goplicants
financialy (particularly where the transaction would provide a solution to aweaker carrier’s
financial problems), consolidation can enhance the competitive capabilities of the rail system.
And, CP adds, because the draft regulations afford little guidance regarding how much
competitive enhancement would be “enough” to overcome the negative presumptions embodied
in the rules, the resulting uncertanty could lead theindustry to forgo transactions that would
otherwise produce significant public benefits without harming competition.

(3) CPingists: that future merger cases should be decided on the basis of record
evidence, not unsupported assumptions; that we should adhere to our longstanding preference for
achieving public interest objectives through private industry initiatives rather than extensive
regulation; and that it isillogical to require conditions that permanently restructure the
competitive balance as a means of dffsetting temporary post-merger srvice failures. And, CP
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adds, the introduction of new operations by additional rail carriers on applicants' lines
(particularly in terminal areas) during the implementation period would, if anything, increase the
risk of congestion and service prablems.

(4) CP therefore contends that we should del ete the presumptions that future mergers are
likely to result in anticompetitive effects and service disruptions, as well as the requirement that
applicants must indude provisions for enhanced competition in al cases. CP also contends tha,
in place of these provisions, we can include language indicating that we will consider carefully,
on a case-by-case basis, the impact of future consolidations on produc and geographic
competition, and the likelihood that service may be disrupted during the implementation stage of
the transaction. CP further contends that we could also include language providing that, if the
record shows tha a particular merger would have adverse impacts that were not direcly
mitigated by conditions or offset by other demonstrable public benefits, voluntary measures by
applicants to supplement the competitive choices of shipperswould provide a meansto satisfy
the public interest balancing test.

(5) CP further contends that we should clarify NPR 8§ 1180.1(c)(2)(ii), which provides
that, in future merger proceedings, the Board “will consider whether projected shifts in traffic
patterns could undermine the ability of the various network links (including Class |1 and Class 11|
rail carriers and ports) to sustainessential services.” CP explains: that the reference to ports
suggests that, in future cases, we may assume that diversion of traffic fromaU.S. port to a
foreign port in connection with a cross-border rail merger is contrary to the public interest; that,
however, such an assumption would be contrary to the principles of NAFTA, which (CP advises)
isintended to fadlitate trade among the United States, Canada, and Mexico; that, consistent with
NAFTA, our decisions should promote the devel opment of an efficient continent-wide
transportation system,; that, to the extent diversion of traffic from aU.S. port to a Canadian port
(or vice versa) results from more efficient single system servicesoffered by atransnational rail
carrier, such dversion should be viewed as consistent with NAFTA and with the overall public
interest; and that, by contrast, government action prohibiting such diversions would be contrary
to the free trade principles articulated in NAFTA. CP therefore asks that we clarify that we will
not exercise our authority over ral mergersin a mamer that favors U.S. ports over their
Canadian counterparts, but rather will evaluate theimpact of port diversions on a case-by-case
basis and in a manner that takes into account the guiding principles of NAFTA.

(6) CP contends tha NPR § 1180.7 (market analyses) would impose an unrealistic
evidentiary burden on the parties to future consolidaion cases. It issimply not realistic, CP
insists, to expect applicants to predict with any degree of certainty the post-merger market shares
of both other rail carriers and other modes. CP therefore asks that wereconsider whether it is
worthwhile to require applicants to engage in such guesswork.
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(7) NPR § 1180.7: technical matter. CP contends that theability of applicantsto
produce the types of market studies contemplated by NPR § 1180.7 may also be limited by issues
of data availability. CP explains: that reliable and consistent data in theformat contemplaed in
the NPR may not be readily available, particularly for non-rail modes; tha, with respect to
cross-border traffic, data limitations exist with respect to both rail and non-rail shipmerts; that,
although CP and CN submit data for inclusion in the Board' s Waybill Sample, the growing
number of provinaal carriersin Canada do not; and tha, furthermore, the motor carrier data
compiled by Statistics Canada are based upon a survey of major carriers, and does not include
information regarding shipments handled by smaller carriers or private fleets. CP therefore
contends that, in order to take account of these (and ather) potential shortcomingsin available
data, NPR 8§ 1180.7 should be revised to require that market impact analyses provide the
contemplated types of information “to the extent that it is available.”

Downstream impads. (1) CP indicates that it generally supports the Board’s plan to
assess the “ downstream” implications of future rail mergers. CP insists, however, that, in the
absence of an actual responsivemerger proposal (and an STB application filed by the parties to
that transaction), any attempt by applicantsin the first proceeding to develop the detailed
guantitative evidence contemplated by NPR 8§ 1180.6(b)(12)(ii) and (iii) would be fraught with
speculation and the potential for error. CP explains that, in order to comply with these
provisions, applicants would have to predict not only which carriers might merge in responseto
their transaction, but also when such transaction(s) would be proposed, approved, consummated,
and implemented. CP further explains that, even if applicants could accurately predict the timing
of those events, they would lack detailed information (at the time they filed their application)
regarding critical elements of the responsive merger, including the precise structure of the
transaction, the operating plans and marketing strategies of the merging carriers, any new
services and facilities investments that might be proposed as part of the responsive application,
what competitive or other conditions might be proposed by (or imposed upon) the follow-on
merger applicants, and the likely reaction of shippersto the service offerings of the hypothetical
merged carrier. CPinsiststhat any evidence regarding these matters would necessarily be
speculative. And, CP warns, a Board decision based on such evidence would be vulnerable to
legal attack as supported only by speculation, rather than substantial evidence.

(2) CP further contends that NPR 8§ 1180.6(b)(12)(ii) and (iii) would have a number of
undesirable prectical effectson the conduct of future consolidation cases. CP explans: that, in
order to obtain the information required by those provisions, merger applicants would seek
discovery of other Class| carriers’ internal studies or Board of Directors presentations regarding
possible merger partners or the potential benefits of various consolidation transactions; that
railroad CEOs would be pressed in depositions to divulge information regarding their discussions
with other carriers concerning merger or other joint strategic ventures; that exposing a
non-applicant carrier’ s ongoing business deliberations to discovery by its competitors would
have a serious chilling effect on the ability of carriersto pursue strategic initiatives on a
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confidential basis; and that premature disclosure of merger negotiations during the STB
discovery process could also raise difficult issues under the securities laws. And, CP adds, even
if such discovery were not permitted, a requirement that applicants quantify the impacts of
hypothetical future mergers, and that other parties respond to such speculative evidence, would
unduly complicateand prolong future consolidation cases.

(3) CP therefore asks that NPR § 1180.6(b)(12)(iii) be deleted. CP insists that the burden
associated with any attempt to “fine tune” applicants benefits cal culations to account for the
effects of hypothetical transactions, and the highly speculative nature of the resulting evidence,
outweigh the probative value of such an exercise.

(4) CP also askstha NPR 8§ 1180.6(b)(12)(ii) be modifiedto require only tha applicants
explain whether any conditions proposed by them or imposed by the Board would likely require
modification if afollow-on merger were to come to pass. CP adds, however: that the public
would be best served if the Board deferred decision concerning such modifications until the
actual facts relating to responsive consolidation proposals are known; and that applicants and
other parties should not be required to fashion “springing” conditions to be imposed on account
of unannounced future consolidations. The Board, CP insists, can utilize the second merger
proceeding, andits oversight of thefirst consolidation, to address theseissues.

Transnational transactions. (1) CP notesthat NPR § 1180.1(k)(2) indicates that the
Board, in deciding transnational merger cases, will cooperate with Canadian and/or Mexican
government agencies that are charged with reviewing the transaction, and will consult with
“relevant officials’ to assurethat the Board’ s deerminations arein harmony with NAFTA. CP
asks that we include relevant officials of both the United States and Canadain any consultations
involving aU.S.-Canadarail merger, so that the perspectives of both nations on NAFTA-related
Issues are taken into account.

(2) CPindicates that it supports the NPR 8 1180.1(k)(1) requirement that applicantsin
future transnational merger cases submit “full system” operating plans and competitive analyses
reflecting operations both within and outside the United States.

(3) CP contends, however, that NPR 8§ 1180.1(k)(1) contains certain nationality-based
requirements tha, by imposing unique evidentiary burdens on “foreign” goplicants, would
violate NAFTA. CPexplains: that NAFTA prohibits discrimination between U.S. and Canadian
parties in connection with corporate control and investment transactions; that, in particular,
NAFTA requires the United States to accord Canadian investors treatment no less favorable than
it accords, in like circumstances, to its own investors with respect to the establishment,
acquisition, expansion, management, conduct, operation, and sale or other disposition of
investments; and that, furthermore, NAFTA prohibits the U.S. from imposing discriminatory
performance requirements relating to Canadian acquisition or operation of investmentsin the
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U.S,, and requires the U.S. to accord Canadian service providers, including transportation
providers, tretment no less favorable than it accords to its own service providers. NAFTA, CP
argues, allows U.S. government agencies to impose application requirements and standards on
Canadian and Mexican applicants only to the extent tha such requirements and standards gpply
to U.S. applicants as well.

(4) CP citestwo NPR 8 1180.1(k)(1) requirements that (it believes) impose unique
evidentiary burdens on “foreign” applicants and that should therefore be deleted. (i) The
requirement that non-U.S. applicants explain how cooperation with the FRA will be maintained
without regard to the national origins of merger applicants. CP insists that, although it would be
entirely appropriate for the Board to ensure that merger applicantswill comply with all
applicable FRA safety regulations in operating lines located within the United States, it would be
discriminatory for the Board’ s merger regulations to require only “foreign” applicants (and not
their U.S. counterparts) to make such a showing in their application. And, CP adds, it would be
improper for the Board to require non-U.S. applicants to take any action that is not required of
U.S. railroads under U.S. laws or regulations, or to refrain from taking any action that is not
prohibited by such laws or regulations. (ii) The requirement that, when an application would
result in foreign control of a Class I railroad, applicants must assess the likelihood that
commercial decisions made by foreign railroads could be based on national or provincial rather
than broader economic considerations and be detrimental to the interests of the United States
rail network. CP insiststhat this regquirement, not imposed on U.S. Class | applicants, is
precisely the sort of discrimination against Canadianfirms that NAFTA proscribes. CP argues:
that, like their U.S. counterparts, the Canadian Class | carriers are private corporations owned
and controlled by their shareholders, not by any govemmental entity; tha their managements
have the same fiduciary obligation as U.S. railroad managements to promote the interests of the
company’ s stockholders; that it is no more logical to suggest that CP’'s management might make
decisions regarding matters such as the siting of new facilities, the allocation of equipment
during periods of peak demand, or rate levelsin a manner that placed the wishes of Canadian or
provincial govemments above CP' s own economic interests than it would be to assume that a
carrier such as BNSF would favor the interests of Texas (BNSF s home state) over its own
commercial interests in making the same decisions; and that, if either CP or CN were to acquire
control of any one of the magjor U.S. Class | railroads, the great majority of the resulting system’s
lines would be located in the United States and not in Canada, which means (CP claims) that, as
apractical matter, it would be even less conceivable that the Canadian firm would act in a
manner detrimental to the interests of the United States rail network.

(5) CPindicates that, because its stock is not subject to any ownership restriction imposed
by aforeign government, it takes no position with respect to the NPR § 1180.1(k)(1) requirement
that foreign applicants address how any such ownership restrictions should affect the Board's
public interest assessment.
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Labor issues. (1) CP notesthat NPR § 1180.1(e) states that the Board will review
negotiated agreements to assure fair and equitabletreatment of all afected employeess. CP
contends that this proposal to review negotiated labor agreements to assure “fairness’ is
inappropriate. This procedure, CP explains, would create arisk that individual employees, or
groups of employees, might challenge the terms of agreements negotiated by their unionsin an
effort to persuade the STB to “sweeten” those deals, or to “match” theterms of agreements
entered into by applicants (or by different carriers and labor organizations) in other merger cases.
Such aresult, CP warns, would create a disincentive for carriers to enter into voluntary
agreements with employees.

(2) CP notes that NPR §1180.6(b)(9) would require that the Employee Impac Exhibit
include effects on applicant carrier employees located outside the United States. See NPR, dlip
op. at 30. CP warnsthat, although it is reasonable for the STB to seek “full system” labor impact
information for purposes of understanding the overall effects of a cross-border transaction, the
filing of such data could motivate non-U.S. employees to petition the STB for compensation or
other relief to mitigate harms they might experience as aresult of the merger. CP therefore asks
that we clarify that thisinformational requirement is not intended to signal an assertion of
jurisdiction by the Board over the extraterritorial labor impacts of future transnational mergers,
and that potential impacts of such transactions on Canadian (or Mexican) employees remain the
sole province of Canadian (or Mexican) law.

Post-merger “ cooling off” period. CP warnsthat arule that would require a*“ cooling off”
period of at least 3 years between major consolidation transactions would place enormous
pressure on the remaining carriers to reach agreement with a merger partner within weeks of the
announcement of an initial Class | merger, in order to avoid being “left behind” by their
competitors. CP also warns that the alternative (a 3-year moratorium on pursuing a responsive
merger) would confer an unacceptable marketplace advantage on the parties to the initial merger.

Alliances and joint ventures. CP contends that we should reject cdlsto regulate
voluntary carrier initiatives short of merger. Our jurisdiction, CP explans, islimited to
transactions that involve the merger or control of 2 carriers (49 U.S.C. 11323-25) or the pooling
of traffic, services or revenues (49 U.S.C. 11322); and, CP adds, marketing alliances and similar
cooperative arangements that do not involve “control” or “pooling” are simply not subject to
prior approval under the ICCTA. CP further contends that any concern that anticompetitive
agreements among unaffiliated railroads might escape scrutiny would be misplaced. Absent STB
authorization under the control or pooling statutes, CP explains, alliance agreements do not
obtain exemption from the antitrust laws pursuant to 49 U.S.C. 11321.

Open gateways. CP contends that we should require only that the “maor” east-west and
north-south gateways be preserved in connection with any future Class | consolidation. A
requirement that applicants keep open any and al interchange points over which traffic moved
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prior to the merger, CP warns, would impair the ability of the merged system to realize
economies of density and to take advantage of more dficient post-merger routings.

Disclosure of seftlement agreements. CP contends that we should reject calls that future
applicants be required to disclosethe terms of all setlement agreements that they reach in
connection with the transaction, whether or not such agreements otherwise require STB approval.
The forced disdosure of the terms of all settlement agreements, CP warns, would make it
impossible for applicants and their customers to resolve merger-related issues in private, and
would thereby create a strong disincentive to settlement. CP adds, however, that, if the
settlement agreement itself raises significant public interest questions, we should, on a
case-by-case basis, require disclosure of settlement terms as appropriate.

Classification of carriers. CP contends that we should not limit the definition of “major”
transactions to those consolidations involving only the largest Class | carriers. The revised
merger regulations, CP argues, should apply equally toall Class| carries.

CSX. CSX% has commented on anumber of the issues raised by the NPR.

Focus on competition. CSX believes that the NPR correctly focuses the “publicinterest”
standard for Class | rail mergers on competition; competitive considerations, CSX agrees, must
play an important role in Board determination of any further proposed consolidation; and, CSX
adds, our merger regulations should promote only those mergers that are likely to produce
service-enhancing efficiencies to the benefit of shippers and the nation’ s transportation system
overall. CSX agrees, in particular, that the policy that favors the approval of Class| rail mergers
based on elimination of redundant facilities should be replaced by a policy that seeksto ensure
balanced and sustainable competition.

Alliances and joint ventures. CSX agrees that certain procompetitive efficiency benefits
of the sort that can be achieved through mergers may be achievable through joint marketing
arrangements, interline partnerships, and other alliances between transportation providers.
Alternatives of thistype, CSX notes, would not result in a permanent restructuring of the ral
industry nor engender service disruptions that have the potential to reduce the procompetitive
benefits of rail mergers, and thus (CSX adds), if subject to the Board’ s jurisdiction, should be
made subject to exemption or an expedited process of review.

Downstream effects; NPR § 1180.1(i). CSX agrees that, because the next Class | merger
may necessitate a response by the other major railroads, that merger will have to be considered in

% Affiliated entities CSX Corporation and CSX Transportation, Inc. are referred to
collectively as CSX.
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light of its reasonably likely downstream effects, which (CSX insists) will include the potential
benefits and harms of the applicants merger in light of foreseeable subsequent mergers and other
reactions. CSX adds, however, that we should make plain that we will administer

NPR 8§ 1180.1(i) in away consistent with keeping unannounced transactions and explorations
confidential.

Reregulation via merger conditions. CSX contends that, consistent with the Staggers Act,
the new merger regulations must reject reregulation of the rail industry through “forced access’
or other intervention by the Board, and must continue to dlow shippers, consumers, and the ral
industry to enjoy the benefits of market-based competition. CSX insists that broad forced access
relief, including forced switching or trackage rights, and/or abandonment of the one lump theory
or the Bottleneck rule, would cripple the rail industry and destroy the benefits of deregulation
brought about by the Staggers Act. Reregulation through use of conditioning powers, CSX adds,
would go beyond “public interest” balancing and would be in direct contravention of governing
legidation. CSX further contends: tha merger conditions that would require forced access
might produce some of the very same anticompetitive conditions that were sought to be corrected
by the Staggers Ad; that, for example, to the extent forced access conditions were placed only
upon the applicarts, and granted only to some shippers and not others, they likely would resultin
an uneven, artificial, and inefficient competitivelandscape; and that such aresult nat only could
potentially undermine smooth merger integration, but would create disincentives to invest in rail
infrastructureor to pursue service-enhancing merger opportunitiesin the first place. And, CSX
adds, imposing forced access in the context of an ongoing integration plan' s execution would
complicate substantially the applicants’ ability to predict and manage an already complicated
process.

Open gateways. CSX warns that broad “open gateway” requirements are the core of the
failed DT&I conditions, which (CSX insists) were replete with anticompetitive effects and
inefficiencies. CSX warns, in particular, that an unbounded open gateways requirement, like
other forced access proposal's, would undermine network operations, adversely affeda long-haul
train densities, and reduce railroad incentives to invest in capital infrastructure. CSX contends
that, to minimize the adverse impacts of the NPR’ s open gateways proposal, we should require
applicants to preserve only “major’ gateways, i.e., the well-established East-West
transcontinental gateways and similar well-established North-South gateways. CSX further
contends that the movements to be kept open should be specific as to duration, commodity,
route, origin, and termination of substantial movements that afforded both originating and
terminating carriers along haul and were heavily used during the period prior to the filing of the
Notice of Intent. And, CSX adds, any open gateways provision must avoid the “equalization of
rates’ and “commercial closing” doctrines that were the most virulently anticompetitive features
of the DT&I conditions.
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Transnational mergers. in general. CSX contends that consideration of a major
transnational merger proposal would raise novel jurisdictional, national interest, and national
defenseissues. CSX therefore agrees that transnational merger gpplicants should berequired to
inform the Board where a merger will result in foreign control; commercial decisions exercised
post-merger, CSX explains, could be based on foreign economic interests or on regulations that
may differ from U.S. rail policy goals as established in the Staggers Act. CSX also agrees that
transnational merger applicants should be required to discuss how safety concerns will be
addressed in cogperation with the FRA, that full-system analyses are necessary in order to
evaluate rail systemsthat act as networks, and that the Board should be permitted to consider the
effect of atransnational merger on the mobilization of the U.S. military. And, CSX adds, issues
involving foreign law, such as the ability of the transaction presented to the Board to be altered
by the act of aforeign sovereign, will have to be understood and factored into the merger
analysis.

Transnational mergers: NAFTA issues. (1) CSX contends that the Board, in order to
inform itself about facts, laws, and policies that are important to an accurate and comprehensive
understanding of major transnational transactions, isjustified in requiring non-U.S.-based
applicants: to explain how they will be able to cooperate fully with the FRA; to assess the
likelihood that foreign provincial or national government policies, rather than strictly commercial
concerns, could affect businessdecisions in a manner detrimental to U.S. transportation interests;
to discuss the potential that foreign government-imposed ownership restrictions might be factors
relevant to the Board' s assessment of whether the consolidation was in the public interest; and to
assess the U.S. national defense ramifications of the proposed merger. These requirements, CSX
insists, are entirely consistent with NAFTA, which (CSX claims) gives the Board broad powers
to undertake precisely these inquiries.”

(2) CSX ingsists that neither CN nor CP hasaNAFTA basis for any objection concerning
“discrimination” among “investments’ or “investors.” CSX explains that, because most of CN’s
and CP’ s stockholders are U.S. citizens, both sets of “investors’ in CN and CP (i.e.,

U.S. stockholders and Canadian stockholders) would be treated alike by the Board, regardless of
what our regulations required with respect to the applications that CN or CP might file. CSX
further contends, in essence, that our proposed regulations would not violate NAFTA’s
nondiscrimination provisions even if such provisions applied to CN and CP themselves.
NAFTA’s nondiscrimination provisions, CSX explains, bar the imposition of laws and

regul ations designed to skew the terms of competition in favor of domestic service providers, but

9 CSX also claims (though without any elaboration) that, just asthe NAFTA
arrangements do not displace the Board' s concerns and its role in deding with the issues that will
be raised by a transnational merger, the WTO arrangements similarly do not displace the Board's
concerns and itsrole. See CSX’sinitial comments at 19.
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do not bar legitimate regulatory distinctions between domestic service providers and foreign
service providers. And, CSX adds, common sense indicaes that foreign-based rail companies,
with substantial operational and management control aswell as substantid equipment located in
aforeign country, are simply not in “like circumstances” with U.S.-based rail companies whose
operations, management, and equipment are all located exclusively within the United States.

(3) CSX contends that NAFTA gives the Board broad powers to regulate in the public
interest, including the power to subject non-U.S. service providers to extra burdens where thisis
important to achieving the Board’ s legitimate objectives. The Board, CSX notes, is charged with
protecting the reliability, soundness, and competitiveness of U.S. rail service, aswell asthe
interests of U.S. freight rail service “consumers’ (i.e., shippers and receivers of fraght). Our
proposed reguldions, CSX insists, reflect our evaluation of the “level of protection” wewant to
provide to minimizethe risks of any damage to those objedives. And, CSX adds we have full
authority to assess the risks about which CN and CP do not want to provide information, and we
also have full authority to protect against those risks. CSX further contends: that, under
NAFTA, each NAFTA Party has the power to adopt “standards-related” measures, including
measures relating to safety and the protection of human life® and consumers®® aswell as
measures to ensure enforcement or implementation; that this standards-setting right includes the
right to prohibit the provision of a service by an existing or proposed service provider of another
Party if the service failsto comply with the applicable standards measures governing that service,
or if awould-be service provider failsto complete the Party’ s “approval procedures’; that
national regulatory bodies are allowed to exercise independent judgment concerning what “level
of protection” they want to achieve; and that, in fadt, each NAFTA govenment has the power to
determine unilaterally the “level of protection” it wants to provide in establishing regul ations or
standards designed to achieve its legitimate objectives of safety or the protection of human life or
consumers.

(4) CSX contends that the Board’ s obligations to try to avoid serious discrimination
against foreign service providers apply only where the services provided by the domestic and
foreign providers are functionally equivalent in all material respects. CSX insists, however, that
foreign rail service providers wishing to make a magjor change in the structure of the U.S. rail

% CSX insists that the isaue concerning cooperation with the FRA relates to safety and to
the protection of human life.

% CSX insists that the requested discussion as to the likelihood that foreign provincial or
national governmental policy will trump U.S. rail policy clearly isrelated to the protection of
“consumers’ (i.e., shippers and receivers of freight). CSX further insists that the requirement of
information concerning government-imposed ownership restrictions (and the expansion thereof
to the Board of Directors nationality proposed by CSX) has asimilar objective.
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system do not qualify as providing services “under the same conditions” as U.S.-based railroads,
and their services do not “ pose the same level of risk” as U.S.-based railroads, if for no other
reason than the fact that they will be subject to the regulations of two countries, not just those of
one. And, CSX adds, it is evident that the inquiries required by our proposed regulations are not
unduly burdensome and are directly relevant to achieving our |legitimate objectives of assuring a
safe, reliable and competitive rail system.

(5) CSX argues that certain of our proposed regulations also appear to qualify, under
NAFTA, as “approval procedures’ (i.e., mandatory administrative procedures for granting
permission for a service to be produced, marketed, or used for a stated purpose or under stated
conditions). NAFTA, CSX contends, allows “approval procedures’ to be applied as strictly as
necessary to givethe relevant agency confidencethat a service conforms with an applicable
technical regulation or standard, taking into account the risk that nonconformity would create.
CSX further contends that, given the undeniable fact that in atransnational merger one of the
merger elements would be subject to both U.S. and foreign government regulations, policies, and
practices, it is entirely reasonable that we ask precisely the questions CN and CP are objecting to
in deciding whether to approve the services that would be offered. The Board, CSX insists, can
and should ensure that its “approval procedures’ are strict enough to give it adequate confidence
that the risksto rail safety, reliability, consumer protection, and other important public values are
kept at an acceptably low level.

(6) CSX contends that there is no basis for asserting “discrimination” under NAFTA
regarding the proposed requirement that foreign merger applicants discuss the potential national
defense ramifications of their merger applications. CSX explains that, because NAFTA allows
the U.S. to take any actions it considers necessary to protect its essential security interests, the
Board has aright to make any inquiriesit considers necessary to protect the U.S. national
defense. CSX further contends that, in any event, there is no formal difference whatsoever, in
thisregard, in theburdens imposed on CN or CP and those impased on U.S. applicants, because
(CSX argues) NPR §1180.11(c) (which requires transnational merger applicants to discuss and
assess the nationd defense ramifications of the proposed merger) is” surplusage’ to
NPR § 1180.1(1) (which requires all merger applicants to discuss and assess the national defense
ramifications of the proposed merger).

(7) Discrimination against Canada-based carriers: technical matter. CSX suggests that,
although thereis (in CSX’s view) no merit in the argument that the regulations proposed in the
NPR discriminate against Canada-based carriers, we might prefer to avoid the argument
altogether by making NPR 88 1180.1(k) and 1180.11 applicable to al major transactions. The
fact of the matter, CSX asserts, isthat it is not only the two largest Canada-based railroads that
have system operations both in the United States and in foreign countries; a number of
U.S.-based railroads, CSX explains, also have system operations both in theUnited States and in
foreign countries. The transborde issues addressed by NPR 88 1180.1(k) and 1180.11, CSX
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advises, would be present to some extent, albeit alessa extent, in cases involving only those
U.S.-based railroads (one of which is CSX) that operate both in the United States and in aforeign
country. See CSX’sreply (filed February 20, 2001) to CN’s motion/petition pleading filed
January 30, 2001.

Transnational mergers. technical matters. (1) Ownership restrictions: technical matter.
NPR 8§ 1180.1(k)(21) requires transnational merger gpplicants to address how “any ownership
restrictions imposed by foreign governments” should affect our public interest assessment. CSX
insists that this provision, as presently worded, is too narrow, and should therefore be revised to
require transnational merger applicants to address how “any ownership, directorship or similar
nationality or resdence restrictions imposed by foreign governments or otherwise provided for in
connection with the transaction” should affect our public interest assessment. CSX, citing
certain restridions that were involved in the 1999 BNSF/CN transaction, explains that not all
ownership, directorship, or similar nationality or residence restrictions are imposed by foreign
governments; some such restrictions, CSX notes, may be imposed, for reasons of their own, by
the parties to the transaction. And such restrictions, CSX suggests, may not be unique to the
now-abandoned 1999 BNSF/CN transaction.

(2a) Service assurance plans: technical matter. CSX assumes that, because a breakdown
in any node of a system may cause breakdowns elsewhere, the required SAPs must be presented
on asystem-wide basis. CSX claims, however, that the transnational implications of this
assumption are not explicitly addressed in NPR § 1180.10. CSX therefore suggests that it might
be best to include, in our “ service assurance plans’ regulation, an explicit statement tha, in
connection with atransnational merger, the SAP must include reference to matters outside the
United States.

(2b) Full system analyses: technical matter. CSX contends that, because our
public interest determination will have to be based on the public interest of the United States, the
regulations should make it plain that, although full system analyses may be required, the
transborder materials contained in such analyses will have to be sufficiently separated from the
domestic materids contained in such analyses.

(2¢) Consistency in references: technical matter. CSX notes that, whereas
NPR 8§ 1180.1(a) identifies a broad transportation infrastructure that embraces “the nation’s
highways, waterways, ports, and airports,” NPR § 1180.1(k) makes reference to the possibility of
actions that might bedetrimental to theinterest of “the United States rail nework.” CSX
contends that we should adopt a consistent reference to the transportation interests of the
United States. CSX contends, in particular, that NPR 8§ 1180.1(k) should be revised to reference
“the United States transportation network.”
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(3) Definition of applicant: technical matter. CSX notes that the NPR § 1180.3(a)
definition of “applicant” provides that “applicant” “does not include a wholly owned direct or
indirect subsidiary of an applicant if that subsidiary isnot arail carrie.” CSX contends that this
exclusion, although it has been routinely granted under the existing rules on petitions for waiver
in the case of purely domestic transactions, has some shortcomings when applied to transnational
cases. CSX, citing certain details of the arrangements made in connection with the
1999 BNSF/CN transaction, explains that downstream holding companies can be used as the
vehicle for foreign control (at the stockholder or drector levels) of aU.S.-based railroad. CSX
therefore argues that, unless the Board is convinced that its powers over downstream holding
companies that do not become “applicants’ are sufficient to deal with a situation in which such a
company is used as the vehicle for foreign control of a U.S.-based railroad, there should be an
exception in the rule for downstream holding companies that: (i) are subject to or the source of
ownership, directorship, or similar restrictions related to nationality or residence; and (ii) are to
control directly or indirectly one or more rail carriers operating within the United States.

Standards of competition analysis CSX contends that broadly accepted standards of
competition analysis recognize that procompetitive effects of amerger should be balanced
against anticompetitive effects without presumptions pro or con. Any mergers that emerge from
the marketplace CSX argues, shouldrise or fall on ther own merits.

(1) CSX contends that a presumption that future merge's are likely to result in
unremediable competitive harm would be inconsistent with the analytical frameworks employed
by virtually all othe federal agencies empowered by Congress to protect and regulate
competition. Other federal agencies, CSX insists, do not create an up-front presumption that
mergers either harm or benefit competition; instead, CSX adds, they simply set forth an objective
methodology for analyzing each proposed merger on a case-by-case basis, once the necessary
facts have been collected. CSX argues that the policies adhered to by other federal agencies
(CSX cites, in particular, DOJ, FTC, FERC, FCC, and DOT) regarding both mergers and less
integrative alliances benefit both applicants and their customers, because (CSX explains), by
using more objective standards, likelihoods (both good and bad) are more easily analyzed and
guantified, thereby enhancing the predictability of the merger review process.

(2) CSX adds that another reason we should not presume that further consolidation will
cause unremediable competitive harm is that future consolidation among Class | carriersislikely,
in whole or in large part, to involve end-to-end combinations of carriers that generally do not
compete against one another. CSX explains that end-to-end combinations as compared to
combinations of head-to-head competitors, hold greater promise of producing certain types of
public benefits, auch as new singleline service alternatives with longe hauls, more reliable
service, and reduced interchange and termina delays. And, CSX claims, end-to-end
combinations rarely result in adiminution of competition.
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(3) CSX warns that a presumption aganst further consolidation, even tha whichis
largely or entirely end-to-end in nature, would have foreseeable and practicd detrimental effects.
Third parties, CSX explains, would be encouraged to propose the imposition of self-serving
conditions that are not needed to remedy potential transaction-related competitive harms.

(4) CSX contends that, whereas efficiencies arising from mergers should be treated as
enhancements to competition and weighed against any patential harm to competition, the NPR
can be read to suggest that increased carrier efficiency will not be regarded as aform of
“enhanced competition” even though it permits the carrier to competemore strongly aganst
other rail carriers or against other modes. CSX argues that a conception of “enhanced
competition” that fails to recognizeincreased rail carrier effidency as a competitive benefit
would be inconsistent with the analytical frameworks employed by other federal agencies(CSX
again cites DOJ, FTC, FERC, FCC, and DOT) responsible for protecting competition. CSX
insists that, although the NPR suggests that the proposals contemplated by the Board as
enhancing compdition might more accurately be described as proposds that benefit competitors,
the consistent treatment of efficiencies as competitive enhancements by DOJ, FTC, FERC, FCC,
and DOT strongly suggests that the Board should not limit “enhanced competition” to benefits to
competitors.

(5) CSX contends that merger applicants should be permitted to make proposals for
“enhanced competition” that rely primarily, even exclusively, on increased carrier efficiency as
demonstrating procompetitiveness and indeed offsetting potential harms. CSX further contends
that we should recognize, explicitly, that proposals for “enhanced competition” properly may
include al types of merger-related efficiencies, including enhancements to current service
offerings (e.g., end-to-end long-haul services) as well as cost savings from the elimination of
redundancy. And, CSX adds, although cost savings from theelimination of redundant capacity
generally may beexpected to be smdler in future mergers than they have been in past mergers,
any savings that do materialize still would benefit shippers by decreasing the cost of service on a
per-unit basis, which (CSX claims) would provide powerful incentives to lower rates, increase
output, and profit-maximize at the same time.

Competitive enhancements: cause-and-effect standard. CSX contends that, because
competitive enhancements that do not directly address competitive harms caused by the merger
are unwarranted, the proposed rules should be modified or clarified to the extent that they could
require benefits to competitors that do not address merger-specific harms.

(1) CSX contends that, in past merger cases, the well-established principle that merger
conditions are imposed to cure only transaction-relaed problems and nat preexisting problems
has allowed the Board to summarily deny requests for the correction of preexisting problems; the
Board, CSX adds, has not had to weigh thegood that would be done to a shipper or shortlinein
one state against the good that would be done to a shipper or shortline in another state if only one
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or the other’ s preexisting problem were solved by the Board’ s conditioning power. CSX further
contends, however, that the NPR can be read to do away with this established method of
examination and adjudication; its language, CSX explains, seemsto say that possible congestion
that might occur in Pennsylvaniamay be expiated by an increase in the number of rail carriers
serving particular shippersin Minnesota, or that a reduction of intramodal competition in Kansas
may be counterbalanced by areduction in switching charges in Oregon, even though the
transaction otherwise has no effect whatsoever on Minnesota or Oregon. CSX warns that such
an approach would sound the death knell of the “preexisting problems” doctrine, which
heretofore hasdemanded a relaionship of cause-and-effect involving the transaction; it would
be, CSX notes, arare shipper or shortline that would not have some perceived problem that it
could ask the Board to cure. And, CSX further warns: the Board would be placed in the position
of picking “winners’ and “losers’ in a process that has little to do with the merger itself;
although prioritization among the requests would have to be effected, there would be no
guidelines for this because the existing guidelines are that preexisting situations are not dealt
with at all; merger proceedings would necessarily become larger, busier, more populous, and
more complex than they have heretofore been; and the absence of established litigation-tested
standards would be felt immediately in the area of judicial review (CSX explains that, if the
Board ordered any “freestanding” benefits, i.e., benefits unrelaed to specific merger harms,
parties that had not received such benefits would argue that they were as entitled to such benefits
as the parties that had received them). CSX therefore concludes that we should maintain the
“preexisting problem” principle and, in addition, adopt a“cause and effect” standard that requires
aclose relationship between the principal adverse effects of a transaction and the aneliorating
benefits relied upon (i.e., a standard that deals with implementation problems by trying to avoid
them and directly remediating and untangling them, that deals with specific competitive
problems caused by the transaction by remediating them, etc.).

(2) CSX contends that the use of merger conditions to reregulate the industry is outside
the Board' s conditioning authority; the Board’ s conditioning powers, CSX insists, do
not empower the Board to alter market-framed ownership interests that are not implicated by a
proposed merger. And, CSX adds, because the NPR contemplates that a“fix” need bear no
relation to the likely harm, it will be difficult to quantify the degree of fix in one market
necessary to counterbal ance the degree of harm in another.

(3) CSX contends that NPR 8 1180.1(c) (which indicates that the Board, when evaluating
the public interest, will consider whether the benefits claimed by applicants could be realized by
means other than the proposed merger) contemplates that claimed benefits must be
“merger-specific” (i.e., NPR § 1180.1(c) contemplates that, where a Class | merger’s éficiencies
are not larger than those that could be achieved by less restrictive means, those benefits will not
be credited to the proposed merger). CSX argues, however, that requiring “ enhancements to
competition” that are unrelated to the merger isinconsistent with the requirement that benefits be
merger-specific. CSX insiststhat, just as benefits should be merger-specific, conditions designed
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to address harms should also be merger-specific, i.e, should be direced at remedying ecific
competitive or other harms that are threatened by the merger.

(4) CSX contends that, if “competitive enhancements’ are understood to include the
removal of “paper barriers’ and/or “steel barriers,” requiring “competitive enhancements’
unrelated to merger-caused harms will discourage the creation of future shortlines and will harm
shippers. Shipperswill be harmed, CSX explains, because the lifting of preexisting paper and/or
steel barriers will have an adverse impact on the economics of rail networks, will dilute revenues
realized by Class | railroads, and ultimately will affect decisions on how to deal with branch
lines; and all of these matters, CSX claims, are potentially likely to affect shippers adversely.
CSX suggests that theBoard, rather than undoing contracts as a sort of merger tax, should merely
ensure that contractual restrictions are not expanded by mergers.

(5) CSX warns that the sweeping impostion of access conditions not limited to those
necessary to remediate identified competitive concerns will significantly adversely affect the
achievement of the consolidated system’s network and will complicate integration planning. It
would be, CSX claims irresponsible to burden the planning process and, mare vitaly, the real -
life integration itself with additional operators providing a genera “enhancement” to competition
unrelated to merger harm. CSX insists that the forced introduction of operations by others and
the disruptions tha it can cause shoud be aremedy reserved for spedafic competitive problems.

Service assurance planning. (1) CSX contends that, to allow interested parties the
opportunity to provide the Board (and the applicants) with the kind of meaningful input needed
to ensure an efficient merger implementation process, applicants should be required to address
operations integration, coordination of passenger gperations, yard and terminal activities,
infrastructure improvements, information technology systems, customer service, labor, training,
contingency plans, and timetables. CSX also contends that, by focusing operations integration
information on route-level movements rather than shipper-by-shipper movements, the Board has
achieved the proper balance that will allow shippers to address concerns while keeping the focus
not on insular particularized debates but on the needs of broader groups of the shipping public.

(2) CSX further contends that service assurance planning is most effectively done through
aflexible and “iterative’ process, i.e., a process designed to lay out theinitial plan first, and then
“iterations” of it based on choices made in responseto third-party comments, market conditions,
and other factors that influence railroad choicesin a competitive world. Transition planning,
CSX explains, is a management process and not simply aregulatory report; the best transitions,
CSX insists, will evolve considerably; and it istherefore, CSX argues, critically important that
applicants be permitted to adjust their plans as integration unfolds. CSX adds that, as integration
unfolds, market and other conditions will change, which means that applicants competitors
(including Class|, I, and 111 rail carriers, aswell as trucking companies and other intermodal
elements) can be expected to react competitively to applicants’ operating plan. CSX insists that
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predicting and quantifying all of these factors in advance so that they are fully anticipated during
the Board’ s years of oversight is simply not realistic. And, CSX adds, even if al of these factors
could be predicted and quantified in advance, there will always be some aspects of an integration
plan that ssmply do not work out and that must, therefore, be changed.

(3) CSX, citing particular circumstances that devd oped in the wake of the Conrail
transaction, indicates that, in each of these instances, it was free to make much-needed changes
to its operating plan without regulatory process. CSX notes, however, that, although formal
Board approval was not sought, the Board’ s Operational Monitoring team was kept fully advised,
first of the difficulties that were being encountered, then of the changes planned, and finally of
the success of the changes to the plan. CSX further notes that shippers were kept informed of
these changes through the Conrail Transaction Coundl, which (CSX adds) permitted them to
plan and adjust to the changes. The public interest, CSX argues, was protected by ensuring that
the railroaders responsible for running the railroad had the freedom to solve the probem,
unencumbered by aregulatory process, while the authorities responsible for monitoring were
kept fully informed at all times.

(4) CSX notesthat, aside from unanticipated difficulties and changing operational
conditions, thereis yet another reason why an integration plan cannot be finalized in advance: it
issimply not possible, CSX explains, to predict all merger benefits (including eficiencies) fully
at the outset. CSX adds:. that, as these benefits present themsel ves, applicants may well be faced
with the prospect that modification of the plans outlined in their SAP will incur the
dissatisfaction of asmall element of shippers; that, however, a“snapshot” approach coupled with
an overview process of a nature that would tend to freeze planning would undermine the
realization of newly discovered procompetitive benefits; and that, if the system isunduly rigid,
applicants likely would be reluctant to act out of concern that the oversight rules might impose
penalties on such procompetitive choices. Real-world history, CSX contends, shows that
mid-course corrections in plans often benefit many shippers while doing little or no harm to
others.

(5) CSX contends that the Board should continue in the future the approach it has used in
the past, i.e., theBoard should not impase the terms of an applicant’s operating plan as a
condition nor otherwise require strict adherence to it. CSX notes that, because of this approach,
CSX was able to make the changes to its operations and infrastructure projects that were needed
to work through, on areal-time basis, the service difficulties it encountered in the Conrail
integration. CSX adds that, because of the approach the Board has heretofore taken, CSX was
and is able to react, adjust, and improve (in the Conrail integration context) without seeking
permission from theBoard and without having to debate itsmanagerial dedsionsin aforensic
encounter with third parties that might prefer to litigate every change either to pursue benefits to
themselves or to seek leverage in negotiation of unrdated issues.
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Claims arising out of service disruptions. CSX contends that, although the Board should
require thorough integration planning, the Board should neither permit itself to be turned into a
claims tribunal, nar create new bodies for adjudicaing service-rdated claims, nor impose
pecuniary sandions upon carriers for merger-related servicedisruptions. Our rde, CSX insists,
should be one of prevention and not of sanction; we should, CSX argues, impose rigorous
planning requirements to ensure that operational integration issues are formally addressed, and
should closely monitor the operationd progress of the integration; but, CSX insists, we should
not impose monetary or other sanctions on the merged ralroad in a misguided attempt to
“motivate” that carrier to make the integration process go smoothly. And, CSX adds, the
approach it advocates will not leave the shipping community without remedies. CSX explains
that: there are established legal standards for service-related daims; the judiciary and private
agreements provide numerous established forums for such claims; and the marketplace
(including rail transportation contracts and the insurance marketplace) offers opportunities for
private negotiations and risk allocation even before any difficulties arise.

Procedural schedule. CSX contends that, because the regulations proposedin the NPR
(by making use of presumptions of anticompetitive effects, service integration failures, and the
like, and by requiring counterbalancing “competitive enhancements”) increase the uncertainties
associated with regulatory review of Class| rail mergers, the period for the Board’ s review of
such mergers should be shortened.

(1) CSX contends that, with a shorter review period, applicants and other interested
parties (including shippers, labor, and other railroads) would achieve closure and certainty at an
earlier date. A merger review process, CSX explains, is costly in many ways, particularly to the
seller: skilled employee attention is diverted to the drafting and prosecution of the application;
the applicants lose employees who self-select to find positions el sewhere; shippers can view the
uncertainty of the process negatively and choose other shipping options, both rail and other
modes; and effidencies and other benefits are not realized as quicly, the longer the processis
dragged out. CSX further explainsthat, if the final regulations have the effect of introducing
more difficulty to the merger process through additional plans, more commentary, broadened
issues, abandonment of the “existing problem” rule, or otherwise, the level of uncertainty
associated with the process will increase and the costs of the process will be accentuated. CSX
insists that, because those costs fall inordinately on the shoulders of the applicants, one or both of
the applicants could become, during the pendency of the review, aless effective competitor.

And, CSX adds, if the process resultsin adenia of the application, it is even more important that
the process be swift; that way, CSX explains, the applicants will have a better chance of
regaining their competitive footing or, better yet, not losing it in the first place.

(2) CSX contends that integration planning is better if it is not dragged out, so that

changing market conditions over time can affect it aslittle as possible. CSX argues: that the
regulations proposed in the NPR would promote uncertainty by making merger approval more
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lengthy and complex; that this, in turn, will make even more difficult the efficient integration of
merging carriers; that such aresult is particularly inappropriate given that any future merger
likely will be end-to-end and will therefore involve fewer significant competitive issues; and that,
in fact, the major issues such amerger islikely to raise will focus on the ability of the carriersto
accomplish an expeditious and efficient integration. The processitself, CSX insists, should not
be one of the significant impediments to successful integration.

Labor issues. (1) Negotiations. CSX approves “our continued emphasis on negotiation,
without direct Board involvement, between the unions and railroad management to resolve
merger implementation issues.” NPR, slipop. at 17. CSX adds. that it supports early
consultation and negotiation as the preferred method for reaching theimplementing agreements
required by the Board' s employee protective conditions; that, in fact, CSX, along with the other
major railroads, has negotiated, through the National Railway Labor Conference, an agreement
with the United Transportation Union concerning the future utilization of the Board’ s authority
to modify CBAs in major transactions;'® that, furthermore, CSX and the other major railroads
are also attempting to negotiate similar agreements with the remaining rail unions; and that,
although the remaning unions have suspended their participation in these negotiations, CSX
continues to believe that these negotiations should be restarted and that a consensus can be
reached based upon the UTU/NRL C agreement.

(2) CBA overrides. CSX insists, however, that thereis no basis for, and that weshould
therefore delee, the following language in NPR § 1180.1(e): “[T]he Board respects the sanctity
of collective bargaining agreements and will look with extreme disfavor on overrides of
collective bargaining agreements except to the very limited extent necessary to carry out an
approved transection.” CSX argues that the ICC and theBoard, reflecting the statutory mandate
of 49 U.S.C. 11321(a), have consistertly recognized that CBA modifications are necessary in
virtually all railroad consolidations because presarvation of the CBA status quo would
effectively thwart full implementation of such consolidations;'®* rail operations, facilities, and
employees, CSX explains, simply canna be combined unless scope, seniority, and other CBA
provisions are modified. CSX insists that, although it prefers negotiations, the fact of the matter
isthat, sometimes, negotiations do not produce an agreement. CSX further insists that, in such
circumstances, the Board’ s arbitration procedure and Board review must be available to ensure
that labor disputes do not frustrate an approved transaction that will benefit the public. Thereis
therefore, CSX argues, no justification for the Board now to “strongly disfavor” CBA
modifications. And, CSX warns, the proposed statement will encourage unions to oppose even

10 The referenceis to the UTU/NRL C agreement.

101 CSX citesCarmen |1 and Carmen 111, which (CSX adds) have removed any basis for a
perception that the New Y ork Dock procedures favor carriers over labor.
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necessary CBA modifications, which (CSX believes) will make it less likely, rather than more,
that voluntary implementing agreements will be reached.

(3) Relocation. With respect to the relocation issue, CSX contends that no change in the
current labor protection conditionsis warranted. It is not unusual, CSX nates, for employees (in
the railroad and other industries and in government as well) to have to relocate as a result of
mergers and consolidations or to voluntarily relocate through the exercise of their seniority.
And, CSX warns, allowing railroad employees to refuse to relocate, when jobs are available,
would adversely affect the railroad’ s ability to provide service and would impose unnecessary
costs. CSX explains that the railroad would |ose experienced employeses, and, at the sametime
therailroad is paying those employees protection, it would have to hire, train, and pay new
employees to fill the positions that the experienced employees refused.

(4) Test period averages. CSX contends that arequirement tha carriers automatically
provide employees their test period averages would be yet another unjustified modification of the
New York Dock conditions. CSX further contends that, as with the request to modify the
relocation requirement, there isno basisin this proceeding to consider this change, because (CSX
claims) there has been no notice that the Board is considering such a change. Nothing in either
the NPR or in NPR 8§ 1180.1(e), CSX explains, addresses the issue of test period averages.

Voting trusts. CSX opposes NPR 8 1180.4(b)(4)(iv), which concerns the use of voting
trusts in transactions involving two or more Class | railroads. CSX believesthat our proposal is
not needed, would unfairly disadvantage rail combination transactions in the marketplace, would
increase litigation, and would place the Board in the avkward position of making “public
interest” determinations on the basis essentially of the names of the partiesinvolved in a
proposed transaction.

(1) CSX contends:. that, nowadays, corporate merger and acquisition (M&A) techniques
operate rapidly through tender offers made with deadlines of generally 20 business days
(approximately a calendar month) or with stockholder votes taken within a few months of the
announcement of a transaction; that these timetables are simply inconsistent with the Board's
usual processing times in major merger transactions, and, in fact, would be inconsistent even
with expedited timetables, such as 180- or 270-day periods between the filing of the application
and the closing of the evidentiary record; and that, given this background, and to put as far as
possible regulated railroad M& A transactions on alevel playing field with other market
transactions (including unregulated acquisitions of rail carriers), Part 1013 of our regulations
provides standards for an independent voting trust into which the stock of one of the rail carriers
or entities controlling arail carrier may be deposited, so that the financial aspects of the
transaction may be effected (subject to divestiture) in advance of the Board' s determination of
the “public interest” requirements necessary far approval of amgor transaction within its
jurisdiction. CSX adds. that, although 49 CFR 1013.3(a) provides that a carrier choosing to
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utilize avoting trust “may” submit a copy to the Board’s staf for review, it is probably fair to

say that, at least in transactions of any size, a submission to the Board’ s staff is universally made;
that, asindicated in 49 CFR 1013.3(a), the review of the voting trust is not by the Board as such
but by the Board' s staff, which gives “an informal, nonbinding opinion as to whether the voting
trust effectively insulates the settlor from any violation of Board policy against unauthorized
acquisition of control of aregulated carrier”; that the submissions requesting these opinions and
the opinions themselves are public documents, and are available to the public; and that our staff’s
informal requests for modifications, and the form of agreements that have been the subject of
informal clearances by our staff, are often used by practitioners as models in determining the
appropriate clauses to be contained in new voting trust egreements.

(2) CSX further contends: that, following the issuance of the staff opinion, a party
believing that a particular voting trust does not adequately insulate the corporation whose stock
isintrust from unlawful control may teke the matter to theBoard, and, if the Board disagrees
may take the matter to court; that, however, the only issue presented in such a court review isthe
effectivenessof the voting trust agreement to provide the necessary insulation; and tha, because
the Board is viewed by the courts as having expertise in such matters, and also because
practitioners generally follow model agreements that have received our staff’s prior clearance,
the subject has become uncontroversial.

(3) CSX insists that, in practice, the existing voting trust procedure has worked well and
has permitted the financial aspects of regulated transactions to proceed at paces similar to those
of unregulated transactions. CSX notes, in particular, that it is not smply addressing an
equalization of the financial aspects of a takeover of amajor rail carrier with the financial aspects
of atakeover of (say) amajor chocolate manufadurer; what is really being addressed, CSX
explains, isthe equalization of thefinancial aspeds of atakeover of amajor rail carier by a party
already controlling arail carrier with the financial aspects of atakeover of amgor rail carrier by
aparty outside therail industry. Thelatter transaction, CSX observes, can be effected without a
voting trust and indeed without any processes of the Board whatsoever. Itis, CSX insists, only
fair to put these two transactions on an equal footing insdfar as the financial mechanisms used to
achieve them are concerned. And the present rules, CSX argues, achieve that as much as
the governing statute permits.

(4) CSX warnsthat NPR § 1180.4(b)(4)(iv) would effect two changes in the present
system: (i) it would replace the informal action of the Board' s staff with formal action by the
Board itself; and (ii) it would add to the one standard heretofore applied (“insulation from
premature control”) a second standard (* consistency with the public interest”).

(5) CSX warns that replacing the informal action of the Board's staff with formal action

by the Board itself might have a compromising effect. CSX explains. that issues concerning
control are sometimes brought forward by partiesin the light of restrictive covenants contained
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in the transaction documents, which are not available to the Board and the public when the
voting trust agreement is submitted for review but which become available to the Board and the
public several months later, when the application itself isfiled; that such issues can require the
Board to explore the interface between the restrictive covenants in the transaction documents and
the provisions of the voting trust agreement; and that earlier involvement of the Board in the
review of the voting trust agreement would seem to create a basis for challengers to suggest
prejudgment by the Board.

(6) CSX’smain concern, however, concerns the addition of a“consistency with the
public interest” gandard. CSX contends, in essence, that “ consistency with the public interest”
cannot really bedetermined in theabsence of aformal merger application. CSX argues that, asa
practical matter, the “public interest” in the voting trust context cannot touch the merits of the
transaction, because (CSX explains) all that will be before the Board will be the Notice of Intent,
a proposed timetable, a draft protective order, and the proposed voting trust agreement itself, and
an assertion by the proposed applicants as to why the voting trust is consistent with the public
interest. Those materials, CSX argues, would be enough for the Board to conclude that the form
of the voting trust agreement provided on its face insulaion from unlawful control, but would
not be enough for the Board to make a“public interest” determination, even a narrow one CSX
warns, however, that parties opposed to the transaction may attempt to broaden the issues to
include in the definition of “public interest” the ultimate consistency of the transaction with the
public interest; their argument, CSX advises, will bethat if at the end of theline the Board is
likely to turn down the transaction, the process of sterilizing the target carrier in avoting trust
and then going through the laborious process of divestiture would best be avoided by reecting
the voting trust. CSX adds that, if we adopt the NPR § 1180.4(b)(4)(iv) “publicinterest”
standard, we will have to define the factors that constitute the public interest at this early stage of
the case, and wewill then have to apply our definition of those factors, in a possibly
controversial and litigious environment, to the skeletd case beforeus And that, CSX believes,
islikely to result in appellate litigation, without the moorings of the case law that has been
decided under the existing arrangements.

(7) CSX warnsthat there is a considerable potential that NPR § 1180.4(b)(4)(iv) will do
mischief. It will, CSX explains, increase the handicegp of parties withinthe industry, in
comparison to parties outside the industry, in effecting M& A transactionswith major rail
carriers. And, CSX insists, with many rail stocks currently at low valuations, now is certainly
not the time to impose such a handicap.

(8) CSX addsthat, even under the existing regulatory structure, we can act to protect the
public interest if atransaction within our jurisdiction is proposed which would clearly involve
substantial financial risks and in which the consideration is to be delivered, through the use of a
voting trust, prior to our review of the merits. CSX advisesthat, in asituation of this sort, we
have the power to suspend the effectiveness of the voting trust rules as to a proposed transaction
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and to require applicants to make an appropriate preliminary showing as to financial matters.
And, CSX adds, in order to reserve our authority to suspend the voting trust provisions on the
basis of concerns such as financid soundness, we may wish to include, in our rules, an express
provision for a power of suspension.

Passenger issues. CSX agrees that impacts to passenger rail services should be
considered by the Board in its evaluation of the public interest, and that passenger rail agencies
should be consulted throughout the merger application process (commencing prior to filing the
application and extending through the oversight period). CSX indicates, however, that it
disagrees with proposal's that suggest that the cost of approval of a merger application is the grant
to passenger rail agencies of substantial new rights that they do not now have under any federal
statute or under their contracts with the freight ralroads. And, CSX contends: in order toavoid
confusion, we should separate our analysis of the passenger network from our analysis of the
freight network; and, except perhaps with respect to Amtrak, there should be no genera
presumption that the preservation of passenger rail services takes precedence over freight rail
services or other public interest considerations. CSX further contends that we should neither
require the fraght railroads, as a condition of a merger, to fund the infrastructureimprovements
required by passenger rail service, nor require the freight railroads to grant acoess rights for
additional passenger services not agreed to by the freight railroads; such matters, CSX insists, are
properly determined by private contractual negotiation.

Kansas City Southern. The Kansas City Southern Railway Company (KCS) agrees
that, in light of the changes that have occurred in the past 20 years, the focus of the new merger
regul ations should be on the preservation of competitive rail options, including the enhancement
of such competition when necessary to preserve competitive rail alternatives available to
shippers.

NPR 8§ 1180.0: scope of merger regulations. KCS contends that our “major merger”
rules should not apply to al mergersinvolving 2 or more Class | railroads. KCS contends,
rather, that the “major merger” rules should apply only: (i) to all mergersinvolving 2 or more of
the 6 largest Class | railroads (UP, BNSF, CSX, NS, CN, and CP); and (ii) to “hostile” mergers
involving 1 or more of the 6 largest Class | railroads, on the one hand, and, on the other hand, a
“smaller” Class| railroad (which KCS would define asa Class | railroad with under $1 billionin
annual revenues). KCS further contends that the “ significant” merger rules should apply to a
non-hostile merger involving 1 or more of the 6 largest Class | railroads, on the one hand, and,
on the other hand, asmaller Class| railroad. KCS explains that the merger of a consenting
smaller Class| railroad with alarger Class | railroad does not have the competitive impact found
inamerger of the nation’ s largest railroads, and thus does not justify treatment as a“major”
transaction. And, KCS adds, the Board' s recent proposal to require consolidated financial
reporting by commonly controlled railroads, which (KCS claims) would greatly increase the
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number of potentid mergersinvolving2 or more Class | ralroads, providesyet another reason to
reduce the merger of consenting smaller and larger Class | railroads to “significant” status.

NPR 8§ 1180.1(a): general policy statement. KCS, which agrees that we should refocus
our merger policy on the enhancement of rail capacity and competition as remedies to combat the
anticompetitive effects of past and future mergers, has a number of concerns regarding the
NPR § 1180.1(a) general policy statement. (1) KCSis concerned that the policy statement is not
sufficiently specific. The policy statement, KCS argues, should leave no doubt that the
preservation of rail-to-rail competition is the single most important factor examined by the Board
in weighing the merits of a proposed rail consolidation. Assessments of the public benefits to be
bestowed by arail merger, KCS explains, necessarily hinge on the degree to which competitive
options to shippers will be preserved by proposed combinations. (2) KCSis also concerned that
afocuson “balanced” competition may in fact serve to reduce competition. Thereis, KCS
explains, adange that if the Board, in its calculus of public benefits, gives too much weight to
the creation of competitors of equal size, the Board will force the consolidation of the industry
down to 2 North American Class | railroads, all under the guise of approving a merger because
doing so is required to counterbalance the effectsof a previously approved merger. Indeed, KCS
adds, the evidence in this proceeding does not support the notion that a“bdanced” 2-carrier ralil
network would be in the public interest. (3) KCSisfurther concerned by what it calls the
“generality” of the policy statement. KCS explains: that the policy statement discusses“a
broader transportation infrastructure that also enbraces the nation’ s highways, waterways, ports,
and airports’; that, however, considerations relevant to this broader infrastructure may cause the
Board to be distracted by issues of intermodal competition, either as an alternative to or asa
substitute for intramodal rail compdition; and that this distraction could cause the Board to
overlook its prope focus, which (KCSinsists) should be onremediating the adverse effects
resulting from any reduction in intramodal rail competition. KCS warns that focusing rail
merger decisionmaking on competition with other modes is a distraction the Board cannot afford
when the number of remaining Class | railroadsis so small and the stakes at risk when any of
them merge are 9 great.

NPR 8§ 1180.1(b): consolidation criteria. KCS agrees that the revised regulation, citing
effective competition first, but also listing safety, service, environmental concern, and labor
issues, provides the proper balance for the current rail merger environment.

NPR 8§ 1180.1(c): public interest considerations. (1) KCS supports the emphasis on
preserving competition but believes that the requirements with respect to enhancing competition
are unnecessaily broad; our merger regulations, KCS advises, should not be used to
fundamentally restructure the rail industry beyond what is necessary to remediate anticompetitive
effects flowing from amerger. KCS contends:. that our chief guiding principle in any future
merger proceeding should be to preserve the level of pre-merger rail service options available to
shippers; that, to this end, we should give increased consideration to the harmful competitive
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effects caused by any reduction (e.g., 5-to-4, 4-to-3, or 3-to-2) in the number of rail competitors
serving a particular market; that, however, we should not expand the public interest consideration
beyond preserving the competitive rail options that already exist; and that, in particular,
applicants should not be required either to manufacture non-remedia competition outside of
ameliorating competitive harms or to propose measures designed to enhance rail-to-ral
competition that are not related to a particular adverse consequence of a proposed merge. And,
KCS warns, the proposed mandate for enhanced, manufactured, non-remedial competitive
options could have the negative impact of discouraging any future mergers, even mergers that
improved service, provided efficiency gains, and preserved all current rail-to-ral competition.

(2) KCS agrees tha we should consider whether any of the claimed merger benefits could
be realized by means other than the proposed transaction. The Board, KCS believes, should
continue to support private-sector agreements, such as joint marketing agreements and interline
partnerships, tha (KCS maintains) often produce merger-like benefits without the commensurate
potential harms to the public sometimesgenerated by mergers.

NPR § 1180.1(c)(1): potential benefits. KCS agrees that goplicants should berequired to
carefully calaulate the net public benefits that any proposed merge will generate. KCS also
agrees that applicants should be required to propose additional measures that the Board could
take if the professed public benefits did not materialize in atimely fashion. KCS adds that, to
assist the Board in this determination, applicants should be required to provide, in their oversight
reports, a complete analysis of theresults that the transaction is actually achieving compared to
the benefits that applicants predicted.

NPR 8 1180.1(c)(2): potential harm. KCS contends that, in order to enablea full
evaluation of the potential harm that a proposed transaction may cause, applicants should be
required: to disclose and justify, in light of the changing competitive circumstances created by
the transaction, the paper and steel barrier impediments that prevent shortline and regional
railroads from interchanging and competing for traffic; and to disclose any facility, station, or
terminal that was closed to reciprocal switching by any of the applicants within 24 months prior
to the filing of the notice of intent.

NPR 8§ 1180.1(d): conditions. (1) KCS contends that, because the conditioning power
should be used to address only those harms arising from merger transactions, we should resist the
urgings of parties seeking to use the merger process to implement wider notions of competitive
access or expanded competition. KCSinsists that, because such a broader use of the
conditioning power would directly impact not only the mergng carriers but the rail industry as a
whole, such matters should be left to Congress. (2) KCS contends that we should state explicitly
that we will use our conditioning authority to remedy harms to competition resulting from
previous mergers involving the current merger applicants. Thereis, KCSinsists, no reason that
we cannot make future mergers conditional on the imposition of conditions designed to remedy
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past reductions in competition. (3) KCS contends that we should not refer to the use of
conditionsto “offset” merger-rd ated harms; the gopropriate word, KCS argues, is not “offset”
but “remediate.” KCS explainsthat conditions that “offset” a merger-related harm might be
unrelated to the harm (though not unrelated to a merger), whereas conditions that “remediate” a
harm are designed to cure undesirable effects. (4) KCS contends that, whereas the proposed
regulation states that we will carefully consider conditions “proposed by applicants,” the final
regulation should gate that we will carefully conside conditions * proposed by al parties.” KCS
insists that conditions proposed by parties other than applicants should be reviewed under the
same standards, and be given the same consideration, as conditions proposed by applicants.
Conditions proposed by parties other than applicants, KCS advises, are no more “ self-serving”
than those proposed by applicants.

NPR 8§ 1180.1(f): environment and safety. KCS asks that we clarify that, if an agreement
respecting environmental and safety matters cannot be reached, we will be available to resolve
any disputes under existing law and precedent. KCS also asks that we clarify that we will
consider only environmental and safety issues that arise from the proposed merger, and will not
address preexisting issues and conditions that are not directly related to the proposed transaction.

NPR §1180.1(g): oversight. (1) KCS contends that we should clarify that parties
experiencing merger-related issues do not have to await the quarterly (or annual) public comment
period to direct the Board' s attention to such issues. (2) KCS contends that applicants should be
required to include, in their oversght reports, a matrix that compares the projections contained in
the merger application with the actual results. KCS explains that, athough it may not be
appropriate in every instance to hold merging parties to their pre-merger projections, it is
appropriate to alow interested parties to determine where the merged parties have fallen short of
expectations, and to allow the newly-merged railroad to explain the disarepancy. (3) KCS
contends that we should clarify that any oversight proceedings that are still open on the date of
enactment of the new regulations will be subject to the Board' s policy directives to enhance and
preserve compdition. KCS explains that, because pas mergers have established that it is
inappropriate to limit relief to situations of 2-to-1 competitive reductions, we should exercise our
full authority in existing oversight proceedings to fully redress previously unremediated
reductions of competition.

NPR 8 1180.1(h): service assurance and operational monitoring. (1) KCS contends that,
although SAPs and contingency plans should be required aspects of merger applications, the
proposed regulation contemplates a great deal of specific information that merger applicants may
not be able to provide. KCS further contends that, because it is difficult to envision how any
party will be able to predict future events with the kind of accuracy implied in the proposed
regulation, the information requirements contemplated in the proposed regulation should be
made more redlistic. (2) KCS supports the establishment of problem resolution teams and
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procedures to address problems that may arise in the process of merger implementation. And,
K CS adds, mandatory Service Councilswill be in the best interests of the industry.

NPR 8§ 1180.1(i): cumulative impacts and crossover effects. (1) KCS contends that our
proposal conceming cumulative impacts and crossove effects, which (KCS claims) would
require applicants to anticipate and plan responsesto the amost infinitevariety of possible
competitive responses to their merger, would place an unmanageabl e burden on applicarnts.

(2) KCS contends that it would be far more fruitful to require “downstream” applicantsto
propose conditions to enhance and preserve the benefits generated by “ upstream” mergers,
particularly those mergers in whic they themselves have been involved. KCS explains: that,
except for KCS and CP, all of the existing Class | railroads have been involved in large-scde
mergersin the last 5 years; that these mergers were in turn the product of mergersinvolving
many smaller railroads; that, in approving all of these mergers, the ICC and the Board have
focused on the imposition of conditions to preserve the public interest; and that KCS's suggested
focus on “upstream effects’ is really nothing more than a desire to see the Board recognize the
successes and failures wrought by these many prior mergers, and to assure that conditions
imposed on any future mergers further the public interest through the preservation and
enhancement of competition that resulted from the imposition of a condition in a prior merger.
KCS contends, in particular, that our consideration of cumulative impacts and crossover effects
(which KCSrefersto as “upstream,” “current,” and “downstream” effects) should include
modification of conditions imposed in previous mergers. (@) if necessary to remedy crossover
and cumulative anticompetitive effects; and (b) if the Board has jurisdiction over the party upon
whom the modified condition isimposed, either because that party is a party to the merger under
consideration or because that party is subject to the Board’ s oversight jurisdiction.

(3) KCS contends that, in order to provide the Board with the “whole picture,” the last
sentence of NPR § 1180.1(i) should berevised to read: “Applicants will beexpected to list dl
conditions imposed in any prior merge's they have undertaken, and to discuss whether those
conditions need to be modified to preserve and enhance competition.” KCS adds that, by
requiring applicants to direct their efforts to preserve and enhance competition towards prior
mergers, we can appropriately limit competitive enhancements to areas where prior merger
approval has not maximized the publicinterest.

NPR 8 1180.4(b)(4)(iii): statement of waybill availability. KCS advises that, although it
supports reciprocal waybill availability, it also assumes that the Board will be amenable to
consider waiver petitions from non-applicant carriers in appropriate circumstances.

NPR 8 1180.6: supporting information. KCS contends that applicants should be required
to disclose and disauss the impact of rdated negotiated agreements. KCS explains: that, in
many recent mergers, the applicants have entered into agreements to quell concerns over
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potential adverse impacts on competition, safety, and the environment; that, however, the
positive benefits that can be achieved through negotiated agreements have sometimes been
blurred, or not fully realized, because applicants have not been required to submit these
agreements to the Board; and that, therefore, the Board has been left without a complete record
of all of the impacts of the proposed transaction.

NPR 8§ 1180.6(b)(10): conditions to mitigae and offset merger harms. (1) KCS contends
that, in order to “preserve’ competition (e.g., competition in a particular market or corridor), it
may be necessary to impose conditions that “enhance” competition (e.g., by adding rail carriers
to that market or corridor, if new carriers are necessary to presave the competition previously
provided by applicants). KCS further contends, however, that any such “enhancement” must be
related to the anticompetitive effects of a merger. We should make absolutely clear, KCSinsists,
that we will not impose competition-enhancing conditions unless they are needed to address a
merger’s compditive harms. (2) KCS contends that NPR § 1180.6(b)(10), as drafted, is
unnecessarily vague; it should be revised, KCS suggests, to make clear that the form of
competition of paramount interest to the Board in arail merger proceeding is rail-to-ral
competition. (3) KCS contends that applicants should be required to explain, among other
things, how they will preserve the benefits conferred on shippersin prior mergers. Applicants,
KCS believes, should not be allowed to disavow prior merger benefits based on the exigencies of
their next merger.

NPR 8§ 1180.6(b)(12): downstream merger applications. KCS contends that the
“downstream merger applications’ regulation would require unmanageabl e specul ation about the
structure of possible future mergers and unproductive conjecture about what steps might be
needed to address circumstances arising from avariety of possible future merger scenarios.
Applicants’ time, KCSinsists, would be more productively spent addressing the cumulative
effects of the proposed merger on benefits derived from previous mergers, and suggesting ways
to ameliorate those effects. And, KCS adds, the public interest would best be served through the
preservation and enhancement of competition recognized in past mergers, whether that
competition was achieved through voluntary agreements or by conditions imposed by the ICC or
the Board.

NPR 8§ 1180.7: market analyses. (1) KCS advises that it supports the changes proposed
to this section, particularly with regpect to the use of market share data. KCS explains tha,
whereas in many past mergers the debate over market impacts was handicapped by the absence
of acommon methodd ogy, the changes proposed for this section will help to diminate this
“applesto oranges’ problem. KCS further explains that we cannot adequately preserve
competition merely by counting the number of competitors present in a market or corridor; KCS
insists that the level of the competition provided, as approximated by the relative market share of
the operating rail competitors, must be assessed before any conclusion can be drawn regarding
the sufficiency of the competition remaining after amerger. And, KCS adds (with reference to
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the 3-to-2 issue), the national rail transportation market istoo complex in itsinterline
relationships and varied market coverage to allow for the simple proposition that 2 competing
railroads are aufficient in all instances.

(2) KCS claimsthat the NPR 8 1180.7(b)(2) requirement compelling disclosure of all
2-to-1 and 3-to-2 points would be moreeffective if it took into account shippers who had access
to 2 or more carriers (1 or more viareciprocal switch) but were reduced to 1 carrier through the
cancellation of reciprocal rights just prior to the announcement of the merger. KCS adds that
requiring the disclosure of such cancellations that occurred within 24 months prior to the
announcement of a merger will discourage the incentive to use this competition-reducing
technique.

(3) KCS asks that we clarify that the NPR § 1180.7(b)(6) requirement compelling an
“explicit delineation of the projected impacts of the transaction on the ability of various network
links (including Class Il and Class I11 rail carriers and ports) to participate in the competitive
process and to sustain essential services’ includes a disclosure of and justification for all existing
paper and steel barriers currently impacting operation of those links. KCS explains that the
impact of amerger on smaller carriers cannot be accurately assessed if dl of the relevant
restrictions on tha carrier’s operations are not fully disclosed. And, KCS adds, disclosure of all
paper and steel barriers will assist the Board in determining the competition-enhancing
conditions it might need to prescribe in order to ensurethat the transaction furthers the public
interest.

(4) KCS contends that, in order to ascertain whether conditions imposed in prior mergers
continue to operde in the public interest, NPR 8§ 1180.7 should be modified to require applicants
to disclose and disauss the competitiveimpact of all condtions imposed on them, or any of their
predecessors, in prior mergers. Thisinformation, KCS argues, will allow the Board to determine
whether conditions need to be imposed to assure that prior conditions operate in accord with our
revised view of the public interest.

NPR § 1180.10: service assurance plan. KCS agrees that SAPs should provide the
necessary blueprints for integration, and should afford shippers and connecting carriers
(including shortlines) an enhanced opportunity to assess the immediate impacts of the proposed
merger on their service and operations. KCS adds, however, that although applicants, in actually
implementing the merger, should not be allowed to entirely disregard the SAP they submitted
during the merger approval process, that plan cannat realistically betreated as an immutable
mandate that must be carried out even in the face of changed circumstances. Even the mogs
carefully crafted SAP, KCS explains, will not accurately anticipate all of the factors (many of
which are beyond the railroad’ s control) that impact daily rail service. KCS therefore asks that
we clarify that the SAP is designed as background to a specified level of rail service and
operations, and that, while railroads will not be held to comply with al of the services
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contemplated in the plan, they will be required to provide the overall level of service envisioned
for the integration period.

Norfolk Southern. NS agrees that the regulations proposed in the NPR represent, for
the most part, a productive step forward. NSinsists, however, that, in several important respects,
the proposed regulations would imposerequirements that would deter otherwise beneficid rail
merger proposals and undermine the fundamental public interest in promoting a sound, healthy,
and competitive rail system.

General principles. NS contends that our rail merger review process. (1) should seek to
promote the devel opment and maintenance of a sound rail transportation system capabl e of
providing safe, efficient, and reliable transportation services that satisfy the needs of the shipping
public, and reasonable rate levels that generate adequate revenues necessary to sustain the system
in the long term; (2) should, asin other areas of rail regulation, rely to thegreatest extent possible
on the marketplace and private initiative rather than on government regulation to promote a
sound rail transportation system; (3) should recognizethat competition is valued because, and to
the extent that, it promotes the provision of safe, efficient, and reliable rail transportation services
at reasonable, self-sustaining rates; (4) should promote, not undermine, the efficiencies of the
national rail network, including the exploitation of available economies of scale, scope, and
density; (5) shouldavoid the imposition of regulatory conditions or requirements that would
undermine economic incentives for efficient investment in rail infrastructure and equipment; and
(6) should carefully assess the probable effects of a proposed rail consolidation while not
impairing the ability of carriers to respond to changing market and business conditions. And, NS
adds: (7) our merger regulations should identify the broad public interest factors that will be
given consideration in the rail merger review process and define general evidentiary and
procedural requirements for ral merger proceedings, while preserving flexibility in how these
policies and rules will be weighed and applied in individual cases.

Provisions for enhanced competition. (1) NS contends that, since 1940, national policy
toward rail mergers has been guided by 2 fundamental principles. the principle that rail merger
proposals should originate in the private sector, and should not be drafted by government
regulators; and the principle that, although rail merger proposals should be subject to intensive
“public interest” review, this review should be confined to direct transaction-related impacts of
particular rail merger proposals, rather than pre-existing or unrelated market conditions. These
guiding principles, NS argues, have been mutually reinforcing, by which NS means that
restricting regulatory review of proposed rail mergers to direct, transaction-related effects has
served to prevent the merger review process from backsliding into the pre-1940 system of

102 Affiliated entities Norfolk Southern Corporation and Norfolk Southern Railway
Company are referred to collectively as Norfolk Southern or NS.
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centralized industrial planning that proved to be unworkable. NS adds that, under the approach
that has been followed since 1940, competition has always been a centrd consideration inrail
merger review, but this review has been focused (as, NS claims, it is under the antitrust laws) on
assessing direct transaction-related impacts and ameliorating only the adverse effects of a
particular proposed transaction on competition, rather than using themerger review process as a
vehicle for remedying perceived competitive problems or restructuring market conditions
unrelated to a proposed transaction.

(2) NSis concerned that the NPR’ s emphasis on “ enhanced competition” signals a
potentially profound reversal of the post-1940 principles of railroad merger review. NS indicates
that it would not object if “enhanced competition” were understood to mean only that a proposed
major rail merger, in order to obtan regulatory approval, must enhance the overall
competitiveness o the transportation system and the competitive vitality of particular ral
systems within the relevant transportation markets in which they compete. NS notes, however,
that the NPR seems to contempl ate a different concept of “enhanced competition.” NSis
particularly concerned that the “enhanced competition” contemplated by the NPR may be
intended to mean that railroads proposing a major rail consolidation must, as a condition to
approval of their combination, propose or accept measures to increase the number of railroads
able to serve particular shippers o facilities, such as through trackage rights, open switching in
terminal areas, joint use, or other devices that increase direct rail-to-rail competition.

(3) NS contends that requiring every railroad proposing amajor rail consolidation,
regardless of circumstances, to propose or accept regulatory measures to manufadure an artificial
form of additional direct rail-to-rail competition as a precondition to approval of a proposed
combination would be a serious mistake. NS argues: that there is no sound basis for presuming
that all future major rail consolidations will produce significant public harms or that the kind of
manufactured rail-to-rail competition the Board seems to have in mind would actually (or
invariably) produce offsetting public benefits; that, in any event, there is no nexus between the
presumption of merger-related harms and the presumed benefits of measures to inject additional
rail-to-rail competition; and that, more generally, the vagueness of the Board’ s requirement only
invites endless demands, unconstrained by principled standards, for the kind of “open access
everywhere” that the Board has already found to be beyond its statutory authority to impose on
therailroad industry. NSinsists that, although we should encourage rail consolidations that
include provisionsincreasing competition (including rail-to-rail competition), any such
proposals: should come from the private sector; should be judged on a case-by-case basis on
their individual merits; and should not be imposed under standards that are so vague and
open-ended that they may deter otherwise beneficia rail combinations from even being
proposed.

(4) NS contends that, at a minimum, we should clarify whether a plan for “enhanced
competition” might satisfy the requirements contemplated in the NPR without providing for
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increased rail-to-rail competition. A merger, NS argues, can enhance existing competition both
by enhancing competition between railroads and also by enhancing competition between
railroads and other transportation modes.

Presumptions about the effects of future rail mergers. Thereis, NSinsists, no adequate
factual predicate for the apparent presumptionsthat “ enhanced competition” is necessary because
future major rail mergers will generate no significant public benefits, will result in irremediable
competitive harm, and will cause significant transitional service problems. Such presumptions,
NS argues, are unjustified, and may discourage the proposal of beneficial rail combinations and,
in the process, freeze the future structure of the rail industry without regard to changing market
conditions.

(1) The presumption that future rail mergers will not yield significant efficiencies and
other public benefits. NS contends: that market forces are pushing firmsin all major industries
toward greater consolidation; that, in particular, the business operations of the railroads major
customers and competitors (including trucks) are, with each passing day, increasingly naional if
not global in scope; that shippersincreasingly demand, and trucking firms, express carriers (such
as UPS and FedEx), intermodal marketing companies, and even ocean carriersincreasingly can
offer, one-stop shipping and logistics services unconstrained by artificial geographical limitations
in the size and scope of their networks; that, to match the scale and scope of their customers and
competitors, railroads may well be driven to expand the scale and scope of their operations, and
to exploit the economies of scale, scope, and density that continue to exist in the rail system; and
that we should not immobilize the railroad industry (and it alone) from reacting to changing
market conditions through a presumption that the interests of rail customers would be served by
requiring them to continue dealing with 2 or more railroads in order to movetheir cargo by ral
across the United States. NS further contends that, because future mgor rail mergersare likely
to have efficiency-enhancing end-to-end effects (including the extension of single-line service
and associated elimination of costly and service-delaying interchanges, creation of shorter and
more efficient rail routes and other network improvements, development of new markets for
shippers, and cost reductions through elimination of administrative and overhead costs), any
presumption that future major rail mergers will not generate merger-related public benefits or
that such merger-related public benefits will not be substantial would be unfounded. And, NS
adds, because nothing in the history of prior rail consolidation transactions or in the
circumstances of current market conditions supports the notion that future rail consolidations will
not generate significant net public benefits, the imposition of competition-enhancing conditions
cannot be justified on the theory tha (absent such conditions) future ral mergers will not bein
the public interest.

(2) The presumption that future rail mergers will produce anticompetitive effects that

cannot effectively be remedied through conditions. NS contends that the presumption that future
major rail consolidations will inevitably produce adverse competitive effects that cannot
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practicably be mitigated through conditions is unsupported. NS argues. tha, because future rail
mergers are likely to be largely end-to-end in nature, few if any shippers will face aloss of the
competitive benefits that accrue from having another carrier nearby; that, becausethe
requirement of 2-to-1 competitive fixes (such as trackage rights or some other arrangement that
would preserve an affected shipper’srail alternatives) are now clealy established, few if any
shippers will face aloss of geogrgohic competition; and that, even if a particular rail
consolidation proposal would in certain locations reduce pre-existing competition that could not
be effectively preserved through conditions, such competitive reductions could, in a particular
transaction, be more than offset by transaction-related competitive benefits. NS further argues:
that presumptions have no place in assessing the compdtitive effects of possible future mgor rail
consolidations; that, rather, each proposal should be judged on its own merits based on evidence
assessing the particular market conditions in which theproposal arises and in which its effects
would be felt; and that, if the proposed consolidation would reduce shippers' effective
competitive options, the applicant carriers should be expected to propose measures to remedy
these adverse effects, and the efficacy of those proposals should be weighed by the Board as one
(admittedly important) factor in assessing the overall balance of public benefits and public harms
attributable to thetransaction. And, NS adds, requiring al rail consolidation applicants to
propose or accept artificial measures to create additional rail-to-rail competition as away of
offsetting presumed competitive harms that may or may not exist simply does not make any
sense.

(3) The presumption that future rail mergers will produce transitional service problems.
NS contends that, although we should carefully assess and, with appropriately tailored
conditions, seek to mitigate any temporary service disruptions likely to be associated with an
approved major rail consolidation, we should neither presume that all future transactions will
giveriseto significant service disruptions nor impose inflexible requirements for permanent
restructuring of rail competition as the cost for presumed service problems that may never occur.
(a) NS contends that there is neither any reason to presume that future transactions will always
giverise to service disruptions nor any basis to make any intelligible judgments about the nature
or extent of any service disruptions that may occur. NS argues, in particular, that, because future
major rail consolidation transactions will likely involve end-to-end mergers of relatively healthy
systems with adequate rail infrastructure (and because merging railroads will likely take, in the
future, even more careful stepsto ensure effective merger implementation than they havetaken
in the past), such transactions are unlikely to give rise to merger-related service disruptions of the
size and scope of the problems experienced in connection with the UP/SP and Conrail
transactions. (b) NS contends that, even if future mgor rail consolidations could be expected to
giveriseto serious transitional service disruptions, thereis no rationa connection between those
potential service problems and the competition-enhancing conditions the Board would impose as
ameans of offsetting them. Itisillogical, NS argues, to require railroads to make structural
changes in competition as a supposed means of remedying potential disruptionsin service. And
thereis, NSinsists, no logical or evidentiary nexus between the temporary transitional service
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disruptions we are presuming and the apparently permanent restructuring of market conditions
we seem to be requiring. (c) NS contends that, although we appear to be presuming that
measures to inject an artificial form of increased rail-to-rail competition where market conditions
have not produced it (such as through mandatory trackage rights or joint use arrangements,
terminal switching, etc.) will necessarily and invariably yield public benefits, the fact of the
matter is that regulatory forced access measures designed to increase the number of ral carriers
serving particular shippers or facilities may just as easily exacerbate as relieve merger-related
service problems.

Enhanced competition: absence of principled standards. NS contends that the proposed
requirement of measures to increase rail-to-rail competition is so open-ended and so vaguely
defined as to provide virtually no meaningful guidance to rail carriers contemplating a proposed
rail merger or to other interested parties (and the Board itself) in determining the nature and
scope of the “enhanced competition” that will be required to satisfy the new merger approval
standards. NS further contends that, because the requirement of *enhanced competition” would
be detached from the amelioration of any direct, merger-related reductions in competition, there
would be no principled way to decide which shippers should get “enhanced competition” and
which should not. NSinsiststhat the absence of any articulated standards in the proposed rules
requiring measures for “enhanced competition” means that future rail consolidation transactions,
if they are proposed at all, are likely to become embroiled in merger-review proceedingsin
which shipper interests demand a host of coercive conditions designed to increase the number of
railroads serving particular shipper facilities, regardless of whether the solely served nature of
such facilitiesis affected by the proposed combination. And, NS adds, the lack of any standards
for when “enhanced” rail-to-rail competition should and should not be imposed by regulatory
order makes it highly probable that every future major rail consolidation proceeding will be
consumed with endless demands for broad “open access everywhere” conditions. NS therefore
concludes that we should not adopt the proposed requirement of “enhanced competition” but,
rather, should continue to follow thelong-settled practice of granting competitive remediesin rail
merger cases only to address, and ameliorate, direct transaction-related losses of competition in
affected markets.

Enhanced competition: a case-by-case approach. (1) NS contends that we should
welcome, and indeed affirmatively encourage, proposals by rail merger applicants toincrease
direct rail-to-rail competition as part of their proposed transaction, at least when such measures
can be justified within the overall structure and anticipated effects of the proposed transaction.
NS further contends that we should give such proposals by applicants significant weight in the
overal public inteest calculus. NSinsists, however, that such measures to increase ral-to-rail
competition should be considered on a case-by-case basis and should not be mandated in every
case regardless of circumstances, and that they should be proposed by the applicants and not
imposed by regulatory order. A case-by-case approach, NS argues, makes more sanse than the
Board' s proposed approach because proposed rail consolidations will differ in their efects (both
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beneficial and harmful) and will arise in economic circumstances that cannot be predicted now;
and, NS adds, whether, and to what extent, a particular measure to enhance rail-to-rail
competition as part of a proposed combination would tip the public interest scalesin favor of
approval will differ in every case.

(2) NS contends that it would be most appropriate to place on the merger applicants the
initiative for formulating possible measures to increase direct rail-to-rail competition. NS
explains that the applicant carriers (and their shareholders) must ultimately bear both the
financial consequences of the rail combination they propose and the risk of regulatory
disapproval. NS further explains that the applicantsare in the best postion, in formulating rail
consolidation proposals, to balance the overall anticipated benefits and costs of the proposed
transaction (both private and public) and to assess in particular the benefits and costs of
particular procompetitive measures that might be proposed as part of the transaction. And, NS
adds, the Board’ sgoverning statutedirectsit to rely on private initiative in the formul ation of rail
merger proposals.

Assessment of public benefits. NS agrees that the size and significance of, and the
potential risks associated with, the type of major rail consolidations likely to be proposed in the
future make it appropriate to require merger applicants to make a more convincing showing of
merger-related public benefits and to subject those benefits claims to closer scrutiny than has
been customary in the past. NSinsists, however, that more intense scrutiny of a proposed
transaction’ s projected public benefits and other effects cannot change the essential character of
the merger impact analysis, which (NS advises) unavoidably entails at best only informed
predictions about the effects of a proposed transaction based on existing conditions and historical
data. Nothing, NS adds, can change the fact that estimates of merger-related public benefits are
only estimates, whose realization in practice are dependent on a host of business and economic
conditions that often cannot be anticipated and that typically are not even incorporated in merger
impact analysis. NS suggests, however, that, based on these considerations, it would be
appropriate to make 3 “relatively modest, but important,” changes in our proposed merger
policies and rules dealing with merger benefits andysis.

(1) Increased emphasis on service improvements. NS notes that the first sentence of
NPR § 1180.1(a) now reads. “To meet the needs of the public and the national defense, the
Surface Transportation Board seeks to ensure balanced and sustainable competition in the
railroad industry.” NS insists, however, that this sentence should be revised to emphasize the
promotion of safe, reliable, and efficient rail transportation service as afundamental policy goal.
NS contends, in particular, that this sentence should be revised to indicate that we seek to ensure
not only “balanced and sustainable competition” but also “safe, reliable and efficient services
that meet the transportation needs of the shipping public.” NS explains that a singular focus on
competition istoo narrow, because competition is valued not for its own sake but only because,
and to the extent that, it spurs railroads and other carriers to provide safe, reliable, and efficient
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transportation service, meeting the needs of the shipping public, at reasonable, self-sustaining
rates.

(2) Assessing benefits achievable by means short of merger. NS notes that the last two
sentences of the opening paragrgph of NPR 8§ 1180.1(c) now read: “When evaluating the public
interest, the Board will also consider whether the benefits claimed by applicants could be
realized by means other than the proposed consolidation. The Board believes that other private
sector initiatives, such as joint marketing agreements and interline partnerships, can produce
many of the efficiencies of amerger while risking less potential harm to the public.” (a) NS does
not object to the first quoted sentence, which (it notes) articulates the “least restrictive
aternatives’ principle that has long been found in the last sentence of the existing version of
49 CFR 1180.1(c). (b) NSinsists, however, that the second quoted sentence should be stricken,
even though NS adds that it agrees that means short of merger “can produce many of the
efficiencies of amerger whilerisking less potential harm to the public.” NS argues that, because
alliances and other inter-carrier agreementsare difficult to negotiate and even more difficult to
implement and sustan in practice, the question whether a particular daimed merger benefit could
have been achieved through alliance or other inter-carrier agreement should be decided on the
basis of specific evidence, and not on the basis of a presumption. And, NS adds, the second
quoted sentence conveys the impression that the Board has prejudged the issue and has already
concluded that many of the public benefits likely to be offered in support of a proposed ral
consolidation could be achieved by inter-carrier agreements short of merger.

(3) Appropriate measures if projected public benefits are not realized. NS notes that
NPR 88 1180.1(c)(1) and 1180.6(b)(11) would require applicants to suggest “additional
measures’ that the Board might take if the anticipated public benefits identified by applicants fail
to materialize in atimely manner. NS further notes that NPR § 1180.1(g) would require
applicants to submit during the oversight process evidence that the merger benefit projections
accepted by theBoard are being realized in atimely fashion. NS argues that the proposd to hold
open the possibility of vague, after-the-fact post-approval sanctions for failure to achieve public
benefits estimates is unrealistic, and does not take into account the inherent nature of merger
impact analysis. NS explains: that themerger impact analyses that are contained in arail
consolidation application, including estimates of merger-related public benefits, necessarily
reflect estimates or predictive judgments about a proposed transaction based on currently
available information; that, in most respects, merger impact analyses are based on traffic studies
and an operating plan that are predicated on traffic data for a prior, “base” yea; and that these
static “before and after” analyses seek to factor out the effects of othe economic conditions that
affect railroad operations and financial performance as a means of isolating the efects of the
proposed transaction itself. NS further explains: that the actual implementation of a proposed
railroad consolidation never occurs during the base year, but, rather, occurs at some subsequent
point in time, when the volume, mix, and routing of freight traffic may be decidedly different
than they were in the base year; and that railroad operations and performance are deeply affected
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by a host of real-world economic conditions that vary over time and that are not (and cannot be)
reflected in thestatic analyses presented in rail merger applications. NS argues: that itis
unrealistic to impase on applicants an absol ute requirement that they achieve perfectionin
realizing the claimed merger benefits; that requiring applicants to submit to after-the-fact
Board-imposed conditions ssmply because projected merger benefits were not realized to the
extent or within the time originally predicted would be unfair and counterproductive; and that the
most we can properly require of applicantsisthat they not “unreasonably” fail to implement the
transaction or to fulfill any of their specific commitments. NS therefore contends: that the
“additional measures’ requirements of NPR 88 1180.1(c)(1), 1180.1(g), and 1180.6(b)(11)
should be deleted; and that the merger regulations should be revised to provide that, during the
oversight process, the Board will monitor applicants progress in achieving projected merger-
related public benefits and, “shoud the anticipated public benefits fail to materializein atimely
manner, will reserve authority to remedy any unreasonable failure by applicants to implement the
approved transaction or to fulfill any of the specific commitments made by applicants during the
approval process.”

Service assurance plans and merger implementation. NS supports our “ service assurance
plan” proposals, which (NS contends) may significantly improve the merger review and merger
implementation process, especially asit relates to impacts on rail service. NS adds that it
“understands’ that the proposed rules requiring the submission and review of SAPs, and
establishing a process for operational and service monitoring of approved rail consolidations, are
focused on the merger implementation process and the preservation of adequate service during
that period.

() Service assurance plans: technical matter. NS contends that, because operating and
traffic data for the calendar year immediately preceding the filing date of the application may
often be unavailable in the case of merger applications filed early in a calendar year,

NPR § 1180.10(a) should be revised to require benchmark data for “themost recent 12-month
period for which accurate and reliable data are available at the time the noticerequired by
§1180.4(b)(2) isfiled.”

(2) NS contends that, if a SAP isto have any value in safeguarding rail service during the
actual implementation of arail merger and in assisting all interested parties in ensuring
successful merger implementation, the plan must be treated as an evolving, organic document
which is continually revised and updated as traffic and market conditions change, merger
implementation proceeds, and unanticipated developments or problems arise. Care must be
taken, NSinsists, to ensure that SAPs do not become regulatory straitjackets on sound railroad
operations, and that railroads have freedom to respond immediately to emerging service
problems with necessary changes in operations, regardless of the plans described in their formal
written submissions to the Board.
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Oversight. (1) NS contends that, because NPR § 1180.1(g) makes explicit reference to
our authority to impose additional, post-approval merger conditions, this regulation should also
make explicit reference to our authority to modify or remove previously imposed merger
conditions if, based on subsequent events or circumstances, the original conditions no longer
serve the public interest.

(2) NSisconcerned that NPR § 1180.1(g), which refers to the Board' s retention of
jurisdiction “to impose any additional conditionsit determines are necessary to remedy or offset
unforeseen adverse consequences of the underlying transaction,” might be construed too broadly
to give the Board a virtual roving commission to use the oversight process to restructure the
approved (and consummated) rail consolidation transaction for reasons related less to the actual
effects of the approved transaction than to subsequent changes in market conditions or structure.
NS warns that conditutional due process issues (i.e., issues of fundamental fairness and adequate
notice to merger applicants) would be raised if our post-approval conditioning authority were
construed to give us carte blanche authority to alter the fundamental terms of an approved
consolidation or to impose new conditions not reasonably related to the original impacts of the
transaction. NS therefore recommends that we state in our oversight rule that we “will nat use
the oversight process to impose new conditions that would have the purpose or effect of
restructuring the original approved transaction to address post-approval changesin market
structure or competitive conditions unrelated to the original transaction.”

Cumulative impacts and crossover effects. NSindicates that it generally supports
NPR 88 1180.1(i) and 1180.6(b)(12). The Board, NS contends, should consider the downstream,
cumulative, and arossover impactsof a proposed maar rail consolidation, including potential rail
combinations that may be proposed in response to a particular consolidation transaction. NSis
concerned, however, by the NPR 88 1180.1(i) and 1180.6(b)(12)(iii) provision that would require
merger applicants, in calculating the likely public benefits that their proposed consolidation
would generate, to measure these benefitsin light of anticipated downstream mergers. NS warns
that it would be prohibitively burdensome to require merger applicants to prepare alternative
merger impact analyses (repletewith separate operating plans, traffic studies, SAPs, pro forma
financial statements, etc.) for every potential combination of hypothetical downstreamrail
consolidation transactions. Preparing such detailed studies for the proposed transaction alone,
NS advises, isamassive undertaking. And, NS adds, because of the inherent speculation
involved in analyzing purely hypothetical downstream transactions, such an exercise would be
unlikely to yield information helpful to the Board’'s merger review. NS therefore recommends
that we clarify that NPR 88 1180.1(i) and 1180.6(b)(12)(iii) do not require this level of detail and
precision in applicants assessment of downstream effects.

Transnational issues. NS insiststhat, because the case-by-case approach to merger
review is sufficiently broad to accommodate the consideration of foreign control and other
transnational issues that may be raised in particular cases, changesin the existing rules to address
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such matters are unnecessary. NS adds, however, that it does not oppose the rules the Board has
proposed to deal with these matters.

Environment and safety. (1) NS, citing its experience with the Conrail transadion, insists
that the time has come to reexamine our environmental impact review procedures in major rail
consolidation cases. (@) NS contends that the environmental review process as currertly
structured has become far too costly and burdensome NS adds that at least part of the cause
involves the Board' s practice of relying on third-party consultants whose work is directed by the
Board' s staff but whose costs are borne by merger applicants. NS explains that, because the
applicants have little control over the nature and scope of the work undertaken by the retained
consultants or the costs of their work, thereislittle incentive to constrain costs or to weigh the
costs of a particular set of environmental analyses with the anticipated benefits of such analyses
to the overall decisionmaking process. (b) NS contends that the environmental review process as
currently structured lacks predictability. Therehas been, NS explans, far too much vaiability in
the methodol ogies and analyses employed by the third-party consultants. (c) NS contends that
the environmental review process as currently structured has increasingly become detached from
the assessment of direct, merger-related changesin rail operations and service. NS argues that
the process has increasingly become fixated on identifying and remedying environmental
conditions that do not trace their origin to the direct effects of the proposed rail consolidation, or
that are affected by changesin traffic volumes and traffic patterns that have less to do with the
proposed transaction than with ongaing fluctuations in traffic volumes and other changesin
market conditions NS further argues that the process seems to demand not that adverse
environmental impacts in certain discrete areas be weighed against other merger-relaed
environmental benefits (and other non-environmental public benefits) in the overall approval
process, but that every discrete adverse effect be remedied inits own right. (d) NS contends that
the environmental review process as currently structured lacks necessary finality.

(2) NS makes several proposals. (i) NS contends that we should make clear that, in
assessing the environmental effects of a proposedrail consolidation, we will follow thesame
bal ancing approach that we employ in assessing other effects of a proposed transaction, and that
we will confine our environmental impact analysis to direct, merger-related impacts (both
beneficial and adverse), rather than normal changes in business and market conditions unrelated
to the immediate and direct effects of the proposed consolidation. (ii) NS notes that
NPR § 1180.1(f)(1) includes a provision encouraging merger applicants to enter into negotiated
agreements with state and local agencies and individual communities to resolve issues over
potential adverse effects of a proposed rail consolidation on a particular locality. NS contends
that this regulation should be revised by adding that “inthe absence of auch voluntarily
negotiated agreements, the Board will determine whether any unresolved issues regarding the
effects of a proposed consolidation on the environment or safety should be addressed in the
proceeding and, if so, the Board will independently resolve such issues.” NSinsiststhat we
should not penalize applicantsif they are unable to negotiate agreements that satisfy localities
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and resolve environmental impact concerns over a proposed rail consolidation. (iii) NS contends
that we should undertake a reexamination of our environmental review processin rail
consolidation proceedings, and, in particular, should reconsider our extensive use of
applicant-funded outside consultants in the environmental review process. And, NS adds, we
should, at a minimum, consider measures to reduce the costs of the environmental review process
to more reasonable levels.

Employee protection. (1) NS notes that we have said that we are “ seriously considering”
proposals for “new rules to govern contentious issues, duch as the need for employees to rd ocate
in order to retain their jobs.” NPR, slip op. at 17. NSinsists, however, that, because our
standard protective conditions already provide the most generous benefitsin American industry,
enhancements are not warranted. NS adds that it assumes that, if we decide to proceed with
additional rulemaking, we will do so in accordance with the Administrative Procedure Act, and
will permit interested parties an appropriate opportunity to comment on the specific rules
proposed.

(2) NSwarnsthat NPR § 1180.1(e), which refers to “the sanctity” of CBAs and which
indicates that we “will ook with extreme disfavor” on CBA overrides “except to the very limited
extent necessary to carry out an approved transaction,” may be misinterpreted (by arbitrators and
parties) as announcing a new standard for modificaion of CBAs. NS suggests that, to avoid
unnecessary confusion and conflict, this language if it is not removed, should be reworded in
terms of the familiar “necessity” standard.

(3) NSwarnsthat NPR § 1180.1(e), which provides that we “will review negotiated
agreements to assure fair and eguitable treatment of all affected employees,” may be taken to
mean that we intend to review implementing agreements voluntarily negotiated under Articlel,
§ 4 of the New Y ork Dock or other standard protective conditions. NSinsists, however, that
there would be no justification for the Board' s routinely reviewing New Y ork Dock
implementing agreements that (NS advises) are necessarily the products of mutual
accommodation and compromise and are acceptable to both carriers and unions. NS therefore
urges us to clarify that we are not proposing to review voluntarily negotiated New Y ork Dock
implementing agreements but, rather, are simply proposing to reaffirm our existing practice of
reviewing voluntarily negotiated protective arrangements that are intended by the partiesto
apply in place of New Y ork Dock.

Production of traffic tapes: technical matter. NS contends that NPR §1180.4(b)(4)(iii)
should be revised to make clear that the traffic tapes that applicants are required to make
available to other parties shall indude traffic daafor the same year that applicants select as their
“base year” for merger impact analysis.
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Market impact analyses: technical matter. NSis concerned that at least some of the
types of datathat NPR § 1180.7(b) would require applicants to submit may be unavailablein
current or relieble form or may have deficiencies that make them less than wholly religblein
producing the kind of market share and other statistics required by the proposed rules. NS
indicates: that currently available traffic data for non-rail freight movementsis uneven and
subject to a number of deficiencies, particularly when sought at the level of movement-gecific
detail for which traffic data for rail freight movements are available; that data limitations also
persist for traffic movements outside the U.S.; and that, even with respect to the data that do
exist, inconsistencies in the manner in which such data are organized might well prevent the
compilation of the kind of detailed market share statigics the proposed rules would appear to
require. NS therefore suggests that NPR § 1180.7(b) should be revised to make clear that the
duty of rail merger applicantsto develop and submit the required information is limited “to the
extent reliable data exist.”

Gateways. NS contends that we should examine gateway preservation issueson a
case-by-case basis, but should not adopt rigid rules mandating that every gateway be kept open.

Procedural schedule. NS maintains that the merger review process should be conducted
on a 1-year schedule.

Union Pacific. UP' has significant concerns about a number of components of the rules
proposed in the NPR.

Downstream effects. UP contends that, although the downstream effects of future major
rail mergers shoud be considered, parties cannot realistically evduate the effeds of specific
downstream Class | mergers because (UP insists) there are too many possible permutations. UP
therefore argues that, as respects downstream effects, we should require applicants to evaluate
the impact of amajor Class | merger on the assumption that it is part of an “end game” resulting
inonly 2 major North American railroads. UP adds that, if we approve such a merger, we should
condition the merger to protect the public interest in that final industry structure.

(1) Specific transactions. UP contends that theBoard’ s call for predictions of specific
transactions creates a high likelihood that applicants will make inacaurate guesses and that both
the applicants’ and the Board’ s merger analyses will miss the mark; predicting how half a dozen
large railroads will respond to a future merger proposal, UP explains, calls for excessive
speculation; and, UP adds, requiring applicants to calculate the financial benefits of these
predications adds only an illusion of concreteness to the guesswork. UP further contends: that

103 Affiliated entities Union Pacific Corporation and Union Pacific Railroad Company
are referred to collectively as Union Pacific or UP.
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the Board’ s proposed rules demand unrealistic predsion, while allowing applicants to avaid
addressing the important public policy questions presented by a major rail merger; that, by
allowing applicants to identify only downstream transactions that are “likely,” the proposed rules
leave applicants free to deny that any downstream merger is sufficiently likely to deserve study;
and that, even though the evidencein this rulemaking dready establishes that the next Class |
merger islikely to trigger an “end game” that resultsin only 2 transcontinental railroads, the
Board' s proceeding might not address the impact of tha end game on the public interest.

(2) Springing conditions. UP contends that we cannot remedy the effects of downstream
mergers by designing conditions that will “spring” into effect when a downstream merger occurs.
UP explains: that our final decision regarding any merger must specify dl conditions applicable
to that merger; tha we cannot impose new substantive obligations on parties that choose to
consummate a merger in light of the specific conditions imposed in the final decision approving
that merger; that, in particular, we cannot impose post-merger conditions on consummated
transactions unless we have provided, in the final decision approving the merger, sufficient
notice of those conditions; and that it therefore follows, as a practical matter, that we will not be
able to specify, in the final decision approving a merger, the conditions that will “spring” into
effect when a downstream merger occurs, because (UP argues) we will not be able to predict
accurately which specific downstream mergers are most likely to follow a proposed merger, nor
(UP further argues) will we be able to predict accurately how those downstream mergers will be
designed and what settlements the applicants will propose.

Retroactivity; oversight. (1) UP contends that the Administrative Procedure Act and
fundamental principles of due process limit the Board' s authority to apply new rules or new
conditions retroactively. Itis, UPinsists, settled law that the Board cannot impose new
regulations and new conditions on consummated mergers, just as the Board cannot apply its
proposed merger rules to mergers consummated before the rules are adopted. UP concedes,
however, that we may conduct oversight proceedings to ensure that the conditions imposed in the
final decision approving a merger achieve their goals; and UP further concedes that we may
modify such conditions as necessary to ensure their effectiveness. (2) UP contends that we
should reject calls to extend the duration of the oversight phase beyond the current 5-year period,
unless parties demonstrate that an extension is required in aparticular case. UP explains. that
service problems following recent mergers have been resolved in less than 5 years; and that the
effectivenessof competitive conditions can be evaluated within 2 to 3years.

Maintaining safe operations. UP contends that the NPR § 1180.1(f)(2) requirement that
applicants “submit evidence about potentially blocked grade crossings as a result of
merger-related traffic increases’ reflects the wrong approach; instead of seeking evidence on
blocked crossings, UP insists, we should require applicants to plan adequate capacity to handle
merger-related traffic increases without creating new blocked crossings. UP further contends
that, in any event, this NPR § 1180.1(f)(2) requirement will not generate useful evidence; no
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merger applicant, UP explains, will plan to create congestion and to block crossings. UP
therefore asksthat we withdraw this NPR 8§ 1180.1(f)(2) requirement.

Safeguarding rail service. (1) Service data. UP contends that, to support our monitoring
efforts, we should require applicants to be able to show whether service has improved or
deteriorated; monitoring, UP explains, requires consistent data. UP further contends that
requiring merging carriers to develop and retain data on pre-consolidation servicelevels would
be of considerable value to the Board and affected partiesin evaluating service following a
consolidation.

(2) Bilateral agreements as a mechanism for addressing service failures. UP contends
that pressing applicants to use bilateral agreements as a mechanism for addressing service
failures will gives shippers undue leverage in negotiating such agreements. UP insists that we
should create alevel playing field for negotiations; applicants, UP explains, should be
encouraged to negyotiate agreements, but failure to do so should not be prgudicial.

(3) Bilateral agreements. disclosure. UP contends that we should adopt a rule requiring
disclosure (subject to appropriate confidentiality protections) of all commitments made by
merger applicants in connection with a pending merger application, if the non-applicant party
submits comments on the merger or if the agreement affects merger implementation. The Board
and merger proceeding participants, UP explains, need to know if the applicants have made
commitments that might burden applicants’ post-merger operations, disadvantage connecting
railroads, alter competitive balances, or deter applicants from taking procompetitiveactions.

(4) Financial claims. UP contends that, if merger applicants reach service agreements
with a shipper, we should assume that those agreements address all of the shipper’s financial
claims associated with potential service failures; the Board, UP insists, should not provide a
separate regime of remedies that may conflict with or undermine the parties’ agreements. UP
further contends, however, that we should provide a base level of financial protection for
shippers who do not negotiate service agreements.

(5) Costs of service failures. UP disputes the argument that we should protect service by
excluding the costs of service failures from variable costs in rate reasonableness cases. UP
argues that, because it would be difficult if not impossible to separate such costs from normal
operating costs, any affected rate case would be greatly prolonged. UP further argues that, in any
event, railroads have far greater incentives to avoid service failures than a recal cul ation of
revenue-to-vaiable-cost ratios in rate cases
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Promoting and enhancing competition. (1) Enhanced competition. UP contends that,
although we should remedy every subgtantial competitiveharm,’* we went too far in requiring
competition-enhancing concessions that do not address specific anticompetitive effects of a
proposed merger; our proposals, UP warns, will cause merger proceedings to become
battlegrounds over open-ended restructuring of the rail industry unrelated to the effects of the
proposed transaction. UP further contends that, although we should give merger applicants
credit for all proposals that enhance competition, we should not impose new competition on a
merger. And, UP adds, if competitive harms that cannot be addressed are not offset by sufficient
public benefits, we should reject the merger.

(2) Open gateways. UP indicates that, although it agrees with the thrust of our “open
gateways’ proposal, it believes that our proposal does not provide sufficient guidance to potential
applicants about what constitutes an “effective plan” for preserving established routes. UP
contends that concerns about lack of specificity in the gateway rule are best addressed by
requiring combining carriers to make available at ashipper’ s request separately challengeable
“bottleneck” rates between exclusively served facilities on their system and the predominant
pre-merger gateway for eachtype of traffic & those facilities; this requirement, UP argues, would
give carriersflexibility to adjust their rates to reflect the relative efficiencies of alternative
gateways and new single-line service created by their merger, subject only to ratereasonableness
constraints. UP further contends that we should reject more expansive proposal s to preserve or
expand gateways.

(3) Divestitures and trackage rights. UP rejects the argument that we should preserve
competition by ordering divestitures rather than trackage rights. UP explains. that, in a paralel
merger, divestitures would preserve separate ownership of parallel lines, albeit by destroying
efficiencies such as directiond running; and that, in an end-to-end merger, divestitures would
destroy single-line service and eliminate the economic rationale for the merger. The Board, UP
insists, should retan its preference for trackagerights.

(4) Intermodal competition. UP ingists that, although the economics of the intermodal
transportation business are driving awave of consolidation among marketing companies, future
mergers pose no risk to competition in intermodal transportation.

3-to-2 issues. (1) UP contends that, in reviewing 3-to-2 situations, we should maintain
the case-by-case approach, and should continue to examine each situation on its facts, without
applying a presumption one way or theother; and, UP adds, if the evidencein a particular case

104 UP agrees that any party, and not merely the applicant carriers, may propose
conditions to preserve competition. Proposed conditions from third parties, UP argues, deserve
the same treatment as proposed conditions from the applicants themselves.
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demonstrates that the railroad competing with a merged carrier would be unable to provide
effective competition, we should introduce an effective third competitor. UP warns, however,
that the NPR 8§ 1180.1(c)(2)(i) statement that “[i]ntramodal competition is reduced when two
carriers serving the same origins and destinations merge” could be misinterpreted as establishing
ahard-and-fast rule that every reduction in the number of serving carriers will be deemed
anticompetitive. UP argues that the industry’ s experience and Board precedent establish that this
Isnot true; 2 rail competitors, UP explains, can continue to provide vibrant competition. UP
therefore asks that we clarify that competition “may be”’ reduced in these circumstances, not that
it always“is’ reduced.

Merger-related public interest benefits. (1) UPis concerned that the rules proposed in the
NPR will require applicants to guarantee that every projected benefit isrealized. UP contends
that, although merger applicants should not exaggerate the benefits of their proposed transaction
and should be required to undertake reasonabl e efforts to carry out their transaction in a manner
that achieves the benefits they projected, the Board should not inflexibly require a merged carrier
to carry out every element of its plans; undue rigidity inthe oversight process, UP argues, would
prevent railroads from serving the public interest. UP explains: that, because the transportation
environment is dynamic, merging railroads need the flexibility to adapt to changing conditions
while implementing their transaction; that changing economic conditions, such as a severe
recession or the failure of new traffic to materialize as expected, might render proposed merger
benefits economically unjustified; and that a merged entity obtains complete knowledge of its
system only with experience. UP insists that, although we should test benefit claims for
reasonabl eness and should ensure that benefits are merger-related, we can rely on competitive
forces and therailroads’ strongincentives to maximize profits to compel the railroads to
implement their merger effectively.

(2) UP contends that, rather than imposing further conditionsif projected benefits are not
achieved in atimely fashion, we should acknowledge that applicants will fulfill their obligations
if they act reasonably to adapt ther merger plans to changing conditions. UP contends, in
particular, that we should add the following at the end of NPR § 1180.1(g): “The Board
recognizes, however, that applicants require the flexibility to adapt to changing circumstances
and that it is inevitable that their merger will not be implemented in precisely the manner
anticipated in the application. Applicants therefore satisfy their obligation by demonstrating that
they acted reasonably in light of changing circumstances.”

(3) Merger-specific benefits. UP contends that, because cooperation is much more
feasible today than it was in the past (because there are fewer Class | railroads today), future
major transactions should be disfavored unless thereare substantial and demonstrable public
benefits to the transaction that cannot otherwise be achieved. UP further contends that, in order
to determine whether identified benefits are merger-specific, we should require applicants to
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explain why the benefits they propose cannot be achieved through alliances, joint ventures, or
other inter-railroad arrangements.

(4) Merger harms. UP contends that we should ensure tha we consider all harms
resulting from amerger. UP contends, in particular, that we should broaden NPR § 1180.1(c)(2)
to include not only losses of competition, harm to essential services, and transitional service
problems but also all other potential costs of the merger (e.g., losses of efficiency and long-term
damage to service).

Cross-border issues. UP contends that we should fully explore the implications of
cross-border transactions; the Board and interested parties, UP explans, need to understand both
the systemwide operations of a cross-border railroad and also the competitive effects on
U.S. transportation of activitieswholly or partly in another country. UP further contends that
NPR § 1180.1(k)’ s informational requirements will allow the Board to hold foreign applicantsto
the same standards as domestic applicants, in conformity with the policy objectives of NAFTA.
And, UP adds, applicantsin cross-border mergers should be required to demonstrate that major
gateways on the merged system will remain open, even if those gateways are wholly within
another country.

Passenger serviceissues. (1) Capacity issues. UP contends: that capacity on the freight
railroads is a highly valuable but scarce resource; that every additional passenger train occupies
scarce freight capacity; that if public policies, including the Board’ s merger rules, divert freight
capacity to passenger service without replacing that capacity, rail freight service will be strangled
and freight will move in other ways, and that, because most freight diverted from rail will move
by truck, proposalsto slow the growth of highway traffic by running passenger trains could put
more trucks on the highways. The Board, UP argues, should abide by a guiding principlein
designing its merger rules and in all other proceedingsinvolving rail passenger service: if the
Board imposes additional passenger operations on freight rail lines, it should require passenger
rail operators to replace the freight capacity lost to passenger train service, in addition to paying
al operating costs their trains impose. UP claims, however, that, because each new increment of
freight capacity generally costs more than the lag, even the compensation proposed by UP will
not adequately ramburse the freight railroads for the costs they incur when they lose cgpacity to
passenger trairs.

(2) Prior consultation. UP agrees that we should require merger applicantsto meet with
passengers operators before compl eting service assurance plans. Prior consultation, UP explains,
should help applicants develop operating plans that accommodate existing passenger operations
and will provide an opportunity to develop contingency plans for potential implementation
problems.
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(3) The public interest standard. UP agrees that we should consider a merger’ s effects on
existing rail passenger service. UP explains: that, if amerger will facilitate better passenger
service, that improvement should be counted as a public benefit; and that, if the merger will
reduce the quality of rail passenger service, tha harm should be we ghed in the balance against
the merger. UP insists, however, that we must be very cautious in conditioning mergers for
passenger service.

(4) Respecting commuter service contracts. UP contends that we should respect, and not
interfere with, the market-based service contracts negotiated by commuter operators and freight
railroads for the shared use of track; such contracts, UP explains, define the rights and
obligations of the parties, and usually provide performance guarantees and penalties for delayed
trains; and, UP adds, these contracts provide the commuter operators with the level of service for
which they negotiated. UP further contends that, if we ever do reopen commuter service
contracts, we should consider whether the contracts provide adequate protection for freght
service and, if not, require commuter operators to bear approprige costs.

(5) The “essential services” standard. UP recommends that we either withdraw our
NPR § 1180.1(c)(2)(ii) proposal to treat passenger sarvices as “essantial services’” o carefully
consider how that term will be applied to passenger services. UP contends that, although
commuter services probably are “essential services’ in congested cities, and athough it is
unlikely that any future end-to-end merger will threaten essential passenger service, the proposed
rule might be applied in inappropriateways. UP further contends that the Board should not use
the “essential services” rubric: to makeitself a court of first resort for every dispute between
merged carriers and passenger operators; to add conflicting or inconsistent remedies to those in
passenger service contracts; and/or to require merged railroads to subsidize passenger services.
UP, which insists that future mergers probably will never pose athreat to an essential passenger
service that the Board should remedy, asks that we clarify that we will not use the * essential
service” label to create anew STB remedy for minor impacts on passenger service (eg.,
7 minutes of delay to acommuter train).

(6) Requests to divert freight capacity for commuter service. UP urges the rejection of
APTA'’ s requests that the Board allow commuter operators to claim rail freight capacity for
commuter use. UP contends: that mergers do not aggravate the access challenges confronting
passenger rail systems; that, because freight railroads rarely if ever compete for commuter rail
service, mergers do not cause “ competitive harm” to commuter rail projects; and that reserving a
private railroad’ s property rights (i.e., its capacity) for future passenger service without
compensation would be unconstitutional. UP further contends that giving commuter operators
veto power over new freight service on lines commuter operators own could impair new freight
service.
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(7) Passenger-related oversight. UP contends that, although we should help identify
constructive solutions to passenger service problems caused by merger implementation, we
should not provide financial remediesif such difficulties arise. Commuter service contracts, UP
explains, already provide negotiaed remedies for inadequate performance; and, UP adds,
additional remediesimposed by the Board would conflict with contractual remedies and might
unravel the compromises the parties reached.

(8) Labor protection for transit employees. UP insiststhat NPR § 1180.1(e) should not
be amended to provide labor protection for passenger and commuter rail employees affected by
Class| mergers. UP explains that employees of non-applicant carriers are not entitled to labor
protection; and, UP further explains, because many commuter railroads are “street, suburban, or
interurban electric railways not operated as part of the general system of rail transportation,”

49 U.S.C. 10102(5), they are not “rail carriers’ subject to Board jurisdiction and therefore (UP
insists) they are not covered by the labor protections of 49 U.S.C. 11326(a).

Procedural schedule. UP contends that, for the next major Class | merger, a 15-month
procedural schedule would be reasonable. A 15-month proceeding, UP explains, would permit
the Board to apply its new rules, consider downstream effects, and review much more detailed
service and market evidence. And, UP adds, 6 to 9 months would not be sufficient to determine
the future structure of the North American rail system.

Classification of carriers. (1) UP contends that, whether or nat we decide to consolidate
affiliated carriers for purposes of financial reporting, we should, for purposes of applying the
merger rules, combine affiliated carriers only to the extent they integrate their services to
shippers. (2) UP contends that KCS should be treated as a Class | carrier, unlessit can show by
petition that a particular transaction does not have national significance. (3) UP contends that
NPR § 1180.1(d), which UP reads as requiring Class | merger applicants to provide special
consideration to Class |1 and Class 111 railroads, should be revised to restrict this special
consideration to Class 111 carriers. Special treatment, UP argues, should be reserved for
shortlines; there is, UP insists, no reason to grant specia concessions to regional railroads such
as Wisconsin Central.

Technical matters. (1) Definition of “major” transaction: technical matter. UP
contends that, to avoid any confusion that may arise from our recent notice of rulemaking for
consolidated financial reporting,’® 49 CFR 1180.2(a) should be amended to read: “A major
transaction is a control or merger involving two or moreClass | railroads For purposes of this
section, commonly controlled railroads will be considered aClass | railroad if the affiliated,

105 Consolidated Railroad Reporting, STB Ex Parte No. 634 (STB served Sept. 25, 2000).
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contiguous carriers earn revenues in excess of $250 million and offer integrated service to
shippers.”

(2) Service assurance plan: technical matter. UP contends that, dthough applicants
should be required to explain to the shipping community how they will implement their proposed
transaction and how they plan to avoid transitional service problems, the NPR § 1180.10(b)
concept of fulfilling passenger service performance agreements is not meaningful; many such
agreements, UP explains, contain dliding scales of compensation based on multiple levels of
performance. UP therefore recommends that we revise the language of this provision to require
applicants to “describe definitively any effects of their proposed merger on those services|i.e.,
Amtrak or commuter services that are operated over the lines of the applicant carriers].”
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