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In thisfirst annual round of the Conrail general oversight proceeding,” we find that CSX
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environmental conditions and settlement agreements, although negotiations to resolve various
environmental issues continue.

TABLE OF CONTENTS

BACKGROUND ... et e e e e e 6
DISCUSSION AND CONCLUSIONS .. ..o et 10
OVERVIEW e 10
ANALYTICAL REVIEW OF ISSUES RAISED BY COMMENTING PARTIES . ... 12
SHIPPERS and SHIPPER-RELATED INTERESTS ..................... 13

American Chemistry Council ......... ... .. i, 13

AESEastern Energy . ....coo it 14

E. . DuPont de Nemoursand Company ..............c.covueun... 14

! The decision served in this proceeding on January 29, 2001, was Decision No. 4.

2 Abbreviations used in this decision are listed in Appendix A. Short case citaion forms
used in this decision can be found in Appendix B.



STB Finance Docket No. 33388 (Sub-No. 91)

Growth Resources of Wellsboro Foundation ... ................... 15
National Lime and Stone; Wyandot Dolomite. .................... 16
Resources Warehousing & Consolidation Services................. 18
ACQUISITION Premium . ... ..o e e 18
RAILROADS and RAILROAD-RELATED INTERESTS................. 19
Buffalo & Pittsburgh/Rochester & Southern ...................... 19
Canadian Pacific (CPR/S00/D&H/StL&H) ...t 19
Housatonic Railroad Company . ..............cooiiiinnnen.... 20
Metro-North Commuter Railroad Company ...................... 20
North Shore Affiliates and Wheeling and Lake Erie (W&LE) ........ 21
Reading Blue Mountain & Northern Railroad Company ............ 22
ISGRESOUICES . . .. 24
STATEand LOCAL INTERESTS . ... ... e 24
Non-environmental Matters . . ... e 24
Maryland Department of Transportation ......................... 24

State of New Y ork; Southern Tier West Regiona Planning and
Development Board . ... 25
New Y ork City Economic Development Corporation .. ............. 25
Port Authority of New Yorkand New Jersey ..................... 26
State of Ohio (ORDC/OAG/PUCO/OEMA) . ..o 26

Transportation Committee Chairmen, Pennsylvania House of

Representatives . ...t 27
Environmental Matters. . ... 27
THE CONTINUATION OF GENERAL OVERSIGHT . ...... ..o 33
APPENDIX A: ABBREVIATIONS . ... e e e 35
APPENDIX B: “SHORT FORM” CITATIONS ... .. i 39
APPENDIX C: THE CSX-1 AND NS-1 PROGRESSREPORTS ...................... 44
THE CSX-1 PROGRESS REPORT ... .t 44
THENS-1PROGRESS REPORT . ...\ttt e 44
APPENDIX D: LOCAL, STATE, AND REGIONAL INTERESTS,ANDDOT ........... 45
INDIANA CITIES OF EAST CHICAGO, HAMMOND, GARY, & WHITING ..... 45
The Comments Of The Four City Consortium . ..............covvuien... 45
The CSX-2 Reply and First Quarterly Environmental Status Report ......... 48
The NS-2 Reply and First Quarterly Environmental Status Report .......... 49
MARYLAND DEPARTMENT OF TRANSPORTATION ..............c.u.... 51



STB Finance Docket No. 33388 (Sub-No. 91)

The Comments Of The Maryland Department Of Transportation ........... 51
The Comments Of Transit Riders League Of Metropolitan Baltimore ... .. ... 53
TheCSX-2 ReplY . ..o 54
TheNS- 2 Reply . ..o 55
STATEOFNEW YORK (NYDOT) ..ottt e 55
The Comments Of TheState Of New York .. .......... ... ... it 55
The STW-L1COMMENES . ...ttt 59
The CSX-2 ReEPIY . ..o 60
The NS-2 Reply and First Quarterly Environmental Status Report . ......... 61
NEW YORK CITY ECONOMIC DEVELOPMENT CORPORATION ............ 62
The NYCEDC COMMENES . . . .. v ettt ettt et 62
The CSX-2 REPIY . ..o e e 64
TheNS- 2 Reply . ..o 67
PORT AUTHORITY OF NEW YORK AND NEW JERSEY .................... 68
The Comments Of The Port Authority Of New York And New Jersey ....... 68
The CSX-2 ReEPIY . ..o 70
TheNS 2 Reply . ..o e 71
STATE OF OHIO (ORDC, OAG, PUCO,AND OEMA) . .. ..o 72
Ohio’'SORDC-1 COMMENS . . .ottt e 72
The CSX-2 Reply and First Quarterly Environmental Status Report ......... 77
The NS-2 Reply and First Quarterly Environmental Status Report .......... 79
The ORDC/OAG/PUCOIOEMA RePlY ..o 82
CITY OF CLEVELAND, OHIO . ... e e e 82
The Comments Of TheCity Of Cleveland .............. ... ... ........ 83
The CSX-2 Reply and First Quarterly Environmental Status Report ......... 86
The NS-2 Reply and First Quarterly Environmental Status Report . ......... 89
CITY OF SANDUSKY, OHIO . ... e e e 90
The City Of Sandusky sSSAN-1Comments ..., 90
The NS-2 Reply and First Quarterly Environmental Status Report .......... 94
U.S. REPRESENTATIVEDENNISJ. KUCINICH . .......... ..o, 95
Rep. Kucinich'sComments .. ... 95
The CSX-2 Reply and First Quarterly Environmental Status Report ......... 95
TRANSPORTATION COMMITTEE CHAIRMEN, PENNSYLVANIA HOUSE ....96
The Comments Of The Transportation Committee Chairmen .............. 96
TheNS 2 Reply . ..o 98
TheCSX-2 Reply . ..o 99
GROWTH RESOURCES OF WELLSBORO FOUNDATION ................... 99
The Comments Of Growth Resources Of Wellsboro Foundation ............ 99
TheNS- 2 Reply ..o 100
UNITED STATESDEPARTMENT OF TRANSPORTATION ................. 100
The DOT-1 CommentsAnd The DOT-2Repy ..., 100

3



STB Finance Docket No. 33388 (Sub-No. 91)

The CSX/NS ResponseTo The DOT-2Reply . ..., 102

The ORDC/OAG/PUCOIOEMA Reply . ..o 102
APPENDIX E: SHIPPER AND RELATED INTERESTS ...........co ... 104
AMERICAN CHEMISTRY COUNCIL . ...t e 104
The ACC-2 COMMENES . ...ttt e e e e e e 104
AESEASTERN ENERGY ... o 105
The AESE-2 COMMENtS. . . ..ottt e e e e e e 105
TheDOT-2 REPIY ...t e e e 105
TheCSX-2 REPIY . ..o 105
TheNS 2 Reply . ..o 106

E.|. DUPONT DE NEMOURS AND COMPANY .. ... . it 106
TheDuPont CommeENtS . ... ..ot e e i 106
TheNS 2 Reply . ..o 107
ISGRESOURCES . ... o 107
ThelSGR-2 COMMENtS . .. .ot e e e e 107

The CSX-2 REPIY . ..o 109
TheNS 2 Reply . ..o 109
NATIONAL LIME AND STONE COMPANY ; WYANDOT DOLOMITE ........ 110
TheNLS 2 CommentS . . ..ot e 110

The WYANDOT-LCOMMENES .. ..ottt e e e e 111
TheCSX-2 RePlY . . ..o 112
TheNS 2 Reply . ..o 113
RESOURCES WAREHOUSING & CONSOLIDATION SERVICES ............ 113
The RWCS- 1 ComMMENES . ..ottt e et e e e e 113
TheCSX-2 REPIY . ..o 113
APPENDIX F: RAILROADSAND RELATEDINTERESTS .......... ... 115
BUFFALO & PITTSBURGH AND ROCHESTER & SOUTHERN .............. 115
The BPRR-2/RSR-2 COMMENS . ... .ottt i 115
TheNS 2 Reply . ..o 117
TheBPRR-4/RSR-4 Rebuttal ............ ... .. 118
TheNS 4 RESPONSE . . ..ot 119
CANADIAN PACIFIC (CPR, SOO, D&H,AND ST.L&H) .................... 120
The CP COmMMENtS . . . oottt e e e e e e e 121
TheCSX-2 Reply . ..o 128
TheNS 2 Reply . ..o 130
HOUSATONIC RAILROAD COMPANY .. e e 131
TheHRRC-15 COmMMENtS . ...ttt e e e et 131
TheNS 2 Reply . ... 131
ILLINOISCENTRAL RAILROAD COMPANY ... e 132

4



STB Finance Docket No. 33388 (Sub-No. 91)

The CSX-1ProgressSRepOrt . .. ..ottt 132
ThelC ComMmMENtS . ...t e e e e e 132
TheCSX-2 Reply . ..o 132
LIVONIA, AVON & LAKEVILLE RAILROAD CORPORATION .............. 132
The LAL COMMENES . ...ttt e e e e 132
TheCSX-2Reply . ..o 133
LOUISVILLE & INDIANA RAILROAD COMPANY . ... 133
TheLIRC-3 COMMENS .. ..ottt e et 133
METRO-NORTH COMMUTER RAILROAD COMPANY . ... ... 133
The MNCR-1L COmMmMeENtS. . ...ttt e 133
TheNS 2 Reply . ..o 138
The CSX-2 REPIY . ..o 140
TheDOT-2REPIY ..o e 140
NATIONAL RAILROAD PASSENGER CORPORATION (AMTRAK) .......... 141
The CSX-1ProgressSREpOrt . . .. oot 141
TheNS-1ProgresSReport . ... e 141
The Amtrak CoOmMmMENES .. ... ottt e e e 141
NEW YORK REGIONAL RAIL AND NEW YORK CROSSHARBOR .......... 141
The NYCH-1 CommENtS . . ..ottt e e e e e 142
NORTH SHORE AFFILIATES (NSHR/JVRR/NBER/LVRR/SVRR/UCIR) . ... ... 142
The North Shore Affiliates Comments. ............ i, 143
The SEDACOG JRA COomMmEtS . ..o i oot e e e e 144
TheNS 2 Reply . ... 145
TheDOT-2 REPIY ...t e e e 146
READING BLUE MOUNTAIN & NORTHERN RAILROAD COMPANY ....... 146
The RBMN-2 COmMmentS. ... .o vttt e 146
The RBMN-B REPIY . . ..ot e e e e 153
TheNS 2 Reply . ..o 153
TheRBMN-5Rebuttal ......... ... e 154
TheNS S RESPONSE . . oottt e et 156
WHEELING & LAKE ERIE RAILWAY COMPANY . ... ... .. . 158
The W&LE CommeEntS . ...t e e e 158
TheNS 2 Reply . . o 160
TheCSX-2 Reply . ..o 161
WISCONSIN CENTRAL SYSTEM (WCL, FV&W, SSMB, AND WCLL) ........ 161
The Wisconsin Central SystemComments . ..., 161
TheCSX-2 RePlY . ... 162



STB Finance Docket No. 33388 (Sub-No. 91)

BACKGROUND

Conrail Proceeding. In adecision served July 23, 1998,% we approved, subject to various
conditions (including a 5-year general oversight condition), the acquisition of control of Conrail
and the division of its assets. We established general oversight for 5 years to assess applicants
progress with implementation of the Conrail transaction and the workings of the various
conditions we had imposed. We retained jurisdiction to impose additional conditions or take
other action as necessary to address unforeseen harms that otherwise could result from the
transaction. Specifically, we noted that oversight would ensure adherence by CSX and NS to the
various represantations they made on the record during the course of the proceeding. It would
also permit us to examine impacts on shortline railroads and on the Chicago switching district;*
to review the effect of the acquigtion premium on the rate reasonableness jurisdictiond threshold
and on revenue adequacy determinations; and to monitor transaction-related impacts on Amtrak
passenger operations and regional rail passenger operations. See, generally, Conrail Dec. No. 89,
dlip op. at 20-21 (item 38), 160-61, 173-74 (ordering paragraph 1). We also indicated that we
would continue to monitor environmental mitigating conditions. 1d. at 161.

On February 9, 2000,> we instituted this general oversight proceeding and required CSX
and NSto file progress reports by June 1, 2000, respecting the Conrail transaction; we directed

3 CSX Corporation and CSX Transportation, Inc., Norfolk Southern Corporation and
Norfolk Southern Railway Company — Control and Operating L eases/Agreements — Conrail
Inc. and Consolidated Rail Corporation, STB Finance Docket No. 33388, Decision No. 89
(STB served July 23, 1998) (Conrail Dec. No. 89). In that decision, we approved, ubject to
conditions: (1) the acquisition of control of Conrail Inc. and Consolidated Rail Corporation
(collectively, Conrail or CR) by (a) CSX Corporation and CSX Transportation, Inc. (collectively,
CSX) and (b) Norfolk Southern Corporation and Norfolk Southern Railway Company
(collectively, NS); and (2) the division of the assets of Conrail by and between CSX and NS.
The acquisition of control of Conrail by CSX and NS took place on August 22, 1998 (referred to
asthe Control Date). The division of the assets of Conrail by and between CSX and NS took
place on June 1, 1999 (generally referred to as Day One, the Closing Date, or the Split Date).

* Beyond this oversight proceeding, the Board continues to work with the Association of
American Railroads and its Chicago Planning Group on improving the overall operations of the
Chicago terminal.

® CSX Corporation and CSX Transportation, Inc., Norfolk Southern Corporation and
Norfolk Southern Railway Company — Control and Operating L eases/Agreements — Conrail
Inc. and Consolidaed Rail Corporation (General Ovesight), STB Finance Docket No. 33388
(Sub-No. 91), Decision No. 1 (STB served Feb. 9, 2000, and published in the Federal Register on
Feb. 14, 2000, at 65 FR 7414) (Genera Oversight Dec. No. 1).
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interested persons to file comments by July 14, 2000; and we indicated that replies could be filed
by August 3, 2000.

We have considered issues raisad in the following pleadings:® the CSX-1 progress report
filed by CSX; the NS-1 progress report filed by NS; the undesignated comments jointly filed by
the Cities of East Chicago, Hammond, Gary, and Whiting, Indiana (referred to collectively as the
Four City Consortium or FCC); the undesignated comments filed by the Maryland Department
of Transportation (MDOQOT); the undesignated comments filed by the Transit Riders League of
Metropolitan Baltimore (TRLMB); the NY S-2 comments filed by the State of New Y ork
(New York), acting by and through the New Y ork State Department of Transportation
(NYDQT); the STW-1 comments filed by the Southern Tier West Regiona Planning and
Development Board (STWRB); the undesignated commentsfiled by the New York City
Economic Development Corporation (NY CEDC);’ the NY/NJ-2 comments filed by the Port
Authority of New Y ork and New Jersey (PANY NJ); the ORDC-1 comments jointly filed by the
Ohio Rail Development Commission (ORDC), the Attorney General for the State of Ohio
(OAG), the Public Utilities Commission of Ohio (PUCO), and the Ohio Emergency Management
Agency (OEMA);? the undesignated comments filed by the City of Cleveland, Ohio; the SAN-1
comments filed by the City of Sandusky, Ohio; the undesignated comments filed by
United States Representative Dennis J. Kucinich of Ohio; the undesignated comments filed by

& Of the pleadings filed in the first annual round of the Conrail general oversight
proceeding: the CSX-1 and NS-1 progress reports were filed June 1, 2000; comments were filed
on or about July 14, 2000; replies were filed on August 3, 2000; and the various “ post-reply”
pleadings (i.e., the pleadings filed after August 3, 2000) were filed on the dates indicated in the
text.

In Decision No. 3, CSX Corporation and CSX Transportation, Inc., Norfolk Southern
Corporation and Norfolk Southern Railway Company — Control and Operating
L eases/Agreements — Conrail Inc. and Consolidated Ral Corporation (General Oversight), STB
Finance Docket No. 33388 (Sub-No. 91), Decision No. 3 (STB served Nov. 30, 2000) (General
Oversight Dec. No. 3), we addressed matters raised in the pleadings filed by Indianapolis Power
& Light Company (IP&L) (undesignated comments filed on or about July 14, 2000;
undesignated supplemental submissions filed on July 27, 2000, and on August 14, 2000) and
Indiana Southern Railroad, Inc. (ISRR) (undesignated comments filed on or about July 14,
2000), and the IP& L/I SRR-related aspects of the pleadngs filed by CSX (CSX-1 progress
report; CSX-2 reply; and CSX-3 pleading) and NS (NS-1 progress report; NS-2 reply; and
undesignated letter filed August 23, 2000).

" NYCEDC's motion to extend, for 5 days, the time for filing its commentsiis granted.
& ORDC, OAG, PUCO, and OEMA are referred to collectively as Ohio.
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the Transportation Committee Chairmen of the Pennsylvania House of Representatives;® the
undesignated comments filed by Growth Resources of Wellsboro Foundation, Inc. (GROW); the
DOT-1 comments filed by the United States Department of Transportation (DOT); the ACC-2
comments filed by the American Chemistry Council (ACC); the AESE-2 comments filed by
AES Eastern Energy (AESE); the undesignated comments filed by E. . DuPont de Nemours and
Company (DuPont); the ISGR-2 comments filed by 1SG Resources, Inc. (I1SG); the NLS-2
comments filed by National Lime and Stone Company (NL& S); the RWCS-1 comments filed by
Resources Warehousing & Consolidation Services, Inc. (RWCS); the WY ANDOT-1 comments
filed by Wyandot Dolomite, Inc. (Wyandot); the comments (designated BPRR-2 and RSR-2)
jointly filed by Buffalo & Pittsburgh Railroad, Inc. (B& P) and Rochester & Southern Railroad,
Inc. (R&S); the undesignated comments jointly filed by Canadian Pacific Railway Company
(CPR), Delaware and Hudson Railway Company, Inc. (D&H), Soo Line Railroad Company
(So00), and St. Lawrence & Hudson Railway Company Limited (St.L&H);*° the HRRC-15
comments filed by Housatonic Railroad Company, Inc. (HRRC); the undesignaed comments
filed by Illinois Central Railroad Company (1C); the undesignated comments filed by Livonia,
Avon & Lakeville Railroad Corporation (LAL); the LIRC-3 comments filed by the Louisville &
Indiana Railroad Company (LIRC); the MNCR-1 comments filed by Metro-North Commuter
Railroad Company (MNCR); the undesignated comments filed by the National Railroad
Passenger Corporation (Amtrak);** the NY CH-1 comments jointly filed by the New Y ork
Regional Rail Corporation (NY RR) and its wholly owned New Y ork Cross Harbor Railroad

(NY CH) subsidiary; the undesignated comments jointly filed by North Shore Railroad Company
(NSHR), Juniata Valley Railroad Company (JVRR), Nittany & Bald Eagle Railroad Company
(NBER), Lycoming Valley Railroad Company (LVRR), Shamokin Valley Railroad Company
(SVRR), and Union County Industrial Railroad Company (UCIR);*? the undesignated comments
filed by the Susguehanna Economic Development Agency-Council of Governments Joint Rail
Authority (SEDACOG JRA); the RBMN-2 comments filed by the Reading Blue Mountain

& Northern Railroad Company (RBMN); the undesignated comments filed by the Wheeling

& Lake Erie Railway Company (W& LE); the undesignated comments jointly filed by Wisconsin
Central Ltd. (WCL), Fox Valley & Western Ltd. (FV&W), Sault Ste. Marie Bridge Company

® Chairman Richard A. Geist and Minority Chair Joseph W. Battisto are the Chairmen of
the Transportation Committee of the Pennsylvania House of Representatives.

1 CPR, Soo, D&H, and St.L&H are referred to collectively as Canadian Pacific or CP.
1 Amtrak’s request that its late-filed comments be accepted is granted.

2 NSHR, JVRR, NBER, LVRR, SVRR, and UCIR are referred to collectively asthe
North Shore Affiliates.
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(SSMB), and Wisconsin Chicago Link Ltd. (WCLL);*® the CSX-2 reply filed by CSX; the

NS-2 reply filed by NS; the DOT-2 reply filed by DOT; the RBMN-3 reply filed by RBMN;
the undesignated letter jointly filed August 11, 2000, by CSX and NS;** the RBMN-5

“rebuttal” filed August 14, 2000, by RBMN;* the “rebuttal” (designated BPRR-4 and RSR-4)
jointly filed August 16, 2000, by B& P and R& S;*® the NS-3 pleading filed August 22, 2000, by
NS;'" the CSX-3 pleading filed August 23, 2000, by CSX;® the NS-4 pleading filed August 29,
2000;*° and the undesignated letter filed August 29, 2000, by ORDC, OAG, PUCO, and OEMA.
The matters discussed in these pleadings are summarized in Appendix C (the CSX and NS
progress reports), Appendix D (local, state, and regional interests, and DOT), Appendix E
(shipper and related interests), and Appendix F (railroads and related interests).

1B WCL, FV&W, SSMB, and WCLL are referred to collectively as Wisconsin Central
System or WCS.

14 The CSX/NS letter filed August 11th is responsive to the DOT-2 pleading.

> In order to decide, on a complete and fully adequate record, the issues raised by
RBMN, the RBMN-4 motion (also filed August 14, 2000) that we accept the RBMN-5 pleading
for filing is granted.

16 In order to decide, on a complete and fully adequaterecord, the issues raised by B& P
and R& S, we are granting the jointly filed motion (designated BPRR-3 and RSR-3, and filed
August 16, 2000) that we accept the BPRR-4/RSR-4 pleading for filing.

7 The NS-3 pleading is responsive to the RBMN-4 and -5 pleadings. NS' request that
we strike the RBMN-5 pleading is denied; its alternative request that we accept for filing the
portions of the NS-3 pleading that are responsive to the RBMN-5 pleading is granted.

8 The CSX-3 pleading is responsive to the RBMN-4 pleading and the BPRR-3/RSR-3
pleading.

19 The NS4 pleading is responsive to the BPRR-3/RSR-3 pleading and the
BPRR-4/RSR-4 pleading. NS’ request that we strike the BPRR-4RSR-4 pleading is denied; its
alternative request that we accept for filing the portions of the NS-4 pleading that are responsive
to the BPRR-4/RSR-4 pleading is granted.
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Buffalo Rate Study Proceeding. In adecision served December 15, 1999, we instituted
a proceeding to examine linehaul and switching rates for rail movements into and out of the
Buffalo, NY area. Inadecision served July 7, 2000, we addressed the pleadings filed in the
initial (6-month) phase of the Buffalo Rate Study proceeding. In adecision served today, we
have addressed the pleadings filed in the first annual phase of the Buffalo Rate Study proceeding.

Buffalo Area Infrastructure Proceeding. In a decision served June 9, 2000,% we instituted
a proceeding to examine railroad infrastructure issues related to the Buffalo, NY area Ina
decision served today,?* we have addressed the pleadings filed in the Buffalo Area Infrastructure
proceeding.

DISCUSSION AND CONCLUSIONS

OVERVIEW. The comments submitted in thisfirst round of oversight, along with the
Board s own operational monitoring, demonstrate that CSX and NS have substantially resolved

2 CSX Corporation and CSX Transportation, Inc., Norfolk Southern Corporation and
Norfolk Southern Railway Company — Control and Operating L eases/Agreements — Conrail
Inc. and Consolidated Rail Corporation (Buffalo Rate Study), STB Finance Docket No. 33388
(Sub-No. 90), Decision No. 1 (STB served Dec. 15, 1999, and published in the Federal Register
on Dec. 20, 1999, at 64 FR 71188) (Buffalo Rate Study Dec. No. 1).

2L CSX Corporation and CSX Transportation, Inc., Norfolk Southern Corporation and
Norfolk Southern Railway Company — Control and Operating L eases/Agreements — Conrail
Inc. and Consolidated Rail Corporation (Buffalo Rate Study), STB Finance Docket No. 33388
(Sub-No. 90), Decision No. 4 (STB served July 7, 2000) (Buffalo Rate Study Dec. No. 4).

22 CSX Corporation and CSX Transportation, Inc., Norfolk Southern Corporation and
Norfolk Southern Railway Company — Control and Operating L eases/Agreements — Conrail
Inc. and Consolidated Rail Corporation (Buffalo Rate Study), STB Finance Docket No. 33388
(Sub-No. 90), Decision No. 6 (STB served Feb. 2, 2001) (Buffalo Rate Study Dec. No. 6).

2 CSX Corporation and CSX Transportation, Inc., Norfolk Southern Corporation and
Norfolk Southern Railway Company — Control and Operating L eases/Agreements — Conrail
Inc. and Consolidated Rail Corporation (Buffalo Arealnfrastructure), STB Finance Docket
No. 33388 (Sub-No. 93) (STB served June 9, 2000).

24 CSX Corporation and CSX Transportation, Inc., Norfolk Southern Corporation and
Norfolk Southern Railway Company — Control and Operating L eases/Agreements — Conrail
Inc. and Consolidated Rail Corporation (Buffalo Arealnfrastructure), STB Finance Docket
No. 33388 (Sub-No. 93) (STB served Feb. 2, 2001).
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their transitional operational and service problems and that the carriers are in the process of
successfully integrating from an operational perspective their respective portions of Conrail. We
received 35 comments responding to applicants' first oversight reports. The commenting parties
include shippers, railroads, passenger authorities and interests, industrial and regional
development organizations, and federal, state, and local interests.

Several comments compliment the progress of NS and CSX in implementing the
transaction thus far. Although expressing some prospective concerns about the transaction,
DuPont and ACC applaud its safe implementation, and WCS, Congressman Dennis Kucinich,
and NY CH comment favorably on the aurrent state of implementation. Similaly, DOT, inits
initial comments, describes NS and CSX’s overall safety record since the June 1, 1999 Split
Date as “excellent.”® With respect to rail rates, ACC indicates that the division of Conrail and
the resulting new rail-to-rail competition have resuted in reduced rates for a number of its
members. Applicants' reports indicate that labor relations issues involved in the transaction have
been resolved between the railroads and their unionsin a mutually satisfactory manner, and no
comments taking exception to this position have been filed by any labor organization or other
labor interests. Although some parties complain generally about service problems encountered
after the Split Date, most also note that service generally has improved significantly in recent
months.

Eleven parties raise environmental issuesin their comments. Some of these commenters
are generally satisfied with our environmental mitigation. But others raise concerns about the
impacts of CSX and NS train operations on local communities and complain that the carriers
have failed to implement fully certain environmental conditions imposed by the Board and
voluntary agreements entered into with communities to address localized environmental issues.
While certain of the environmental concerns raised are potentially significant, the oversight
record clearly indicates that CSX and NS are activdy working with the afected communities to
resolve outstanding environmental issues and that the railroads are completing the actions needed
to implement our environmental conditions and the voluntary agreements, even though
implementation has not always occurred as quickly as some communities had hoped. Under
these circumstances, reopening this proceeding to impose supplemental environmental mitigation
isunwarranted at this point. We will, however, continue to carefully monitor the situation and
intervene in the future should it become appropriate to do so.

% DOT notesin its reply comments that, although CSX and NSiinitially experienced
congestion and delays as they absorbed their respective portions of Conrail, implementation has
since improved. DOT emphasizes that transitional problems at most would require transitional
remedies. DOT-2 at 2.
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Several parties filing comments have done so merely to advise us of problems or
circumstances as they perceive them, not to ask us to modify any conditions or impose hew ones.
Many of these parties have indicated that they will try to work out solutions to their problems
with CSX and NS, but that they may return to the Board for specific relief if their efforts are
unsuccessful.

Asindicated in Genera Oversight Dec. No. 1, aswell asin previous oversight
proceedings, the purpose of this proceeding is to determine whether the conditions we imposed
in our decision approving the transaction are being complied with and are serving their intended
purpose of addressing harms that otherwise would have resulted from the Conrail transaction.
General Oversight Dec. No. 1, slip op. a 2. Our primary focus is on remedying competitive
harms. Aswe made clear in General Oversight Dec. No. 1, operational and service issues
generally will continue to be handled through operational monitoring by our Office of
Compliance and Enforcement (OCE).?® We will focus here mostly on those service issues that
relate directly to the conditions we have imposed.

Oversight proceedings, however, should not be used as aforum to relitigate issues
resolved in the decision approving the transaction. Aswe previoudly stated, “[i]t is not the
purpose of [an] oversight proceeding to give the parties an opportunity to relitigate our merger
decision, and in theabsence of a competitive problem, it would not be appropriate for us to
reopen the merger and impose additional conditions.”?” An oversight proceeding is not an
indefinite extension of the time prescribed by theinitial procedural schedule for seeking
conditions.

ANALYTICAL REVIEW OF ISSUES RAISED BY COMMENTING PARTIES.
A number of issues have been raised in the comments that were filed in the first annual round of
the Conrail general oversight proceeding by (1) shippers and shipper-related interests,
(2) railroads and railroad-rd ated interests, and (3) state and local interests?® These issues are

% Should problems with operations or service persist beyond a reasonable
implementation period and be so widespread as to adversely affect the rail system, they will be
taken up in oversight. This situation, however, does not now exist.

27 See Union Pacific Corporation, Union Pacific Railroad Company, and Missouri
Pacific Railroad Company—Control and Merger—Southern Pacific Rail Corporation, Southern
Pacific Transportation Company, St. Louis Southwestern Railway Company, SPCSL Corp., and
The Denver and Rio Grande Western Railroad Company [Oversight], STB Finance Docket
No. 32760 (Sub-No. 21), Decision No. 10 (STB served Oct. 27, 1997), dlip op. at 14.

% Those commenting parties (lllinois Central Railroad Company; Livonia, Avon
(continued...)

12



STB Finance Docket No. 33388 (Sub-No. 91)

raised in the context of requests for further Board action. We will address these matters using
those commenter groupings.

SHIPPERS and SHIPPER-RELATED INTERESTS

American Chemistry Council. ACC notes that, whilethe Conrail Transaction Council
(CTC) has been useful, it could be more helpful if it were to address claimsissues. While the
members of the CTC may certainly agree to include claimsissues as part of their discussion
agenda, it would beinappropriate for us to attempt to impose such a requirement on the privaely
negotiated CTC. Moreover, apparently based on the considerably improved service being
provided by CSX and NS, CTC has decided that the Council will meet on an as needed basis
instead of the regularly scheduled meetings.

ACC dso argues that, while the performance measures that we have required in this case
are a substantial improvement over those required with respect to previous mergers, corridor-
specific transit times should be provided by the railroads. We have consistently rejected the
imposition of requirements that railroads provide commercially sensitive transit times. Every
shipper isfully aware of its own transit times, and could, if it wanted, provide that information to
the ACC or any other trade association.?®

ACC further complans that we have nat established bendhmarks based on the applicants
pre-merger operations. Historically, our reluctance to require such reporting has been based
largely on the fact that pre-consolidation operations will likely be different from post-
consolidation operations. Pre-merger benchmarks here would describe operations talored to
respond to the service needs of shippers within the old Conrail system. Post-merger operations
are conducted over adivided system that is not uniformly comparable to the pre-merger system.
Thus, benchmarks would not provide meaningful measurements here*

28(...continued)
& Lakeville Railroad Corporation; Louisville & Indiana Railroad Company; the National
Railroad Passenger Corporation; New Y ork Regional Ral Corporation and New Y ork Cross
Harbor Railroad; and the Wisconsin Central System) whose comments were in the nature of
informational filings will not be addressed in this section.

? In that regard, we understand that certain shipper organizations are exploring the
compilation of transit time data from their respective memberships, and that certain railroads are
making availableon their web sites origin/destination or Business Economic Areatransit time
information for certain commodity sectors.

% Arguments relating to transit times and benchmarks have also been made in the
(continued...)
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AES Eastern Energy. AESisthe successor ininterest to New York State Electric &
Gas Corporation, which reached a private settlement agreement with the applicants. We imposed
no conditions addressing itsinterests. AES now raises concerns about (1) arate increase
imposed by CSX with regard to a movement of limestone to its Somerset, NY generating station;
and (2) general service problems since implementation of the merger that have increased the
cycletimefor rail carsthat it owns and have degraded the quality of its service.

Regarding itsfirst concern, AES notes that CSX raised its rates on a particular movement
of limestone to its Somerset generating plant, which hasresulted in AES diverting all of this
traffic to motor carriage. Although that issue will be dealt with further in our Buffalo Rate Study
proceeding, it does not appear to us that arate increase that results in the diversion of a// of the
Issue traffic can be construed as an exercise of market power, and AES has failed to make such a
showing.

With respect to its second concern, most of the issues that AES raises relate to service for
unit-train shipments of coal. AES argues that its cycle times for sets of shipper-owned cars have
increased, and that both CSX and NS have experienced crew and power shortages. It complains
particularly that NS operations between Ashtabula and Buffalo have been congested, and it
believes that the situation could be aleviated by NS’ use of the Erie Lackawannaline.

The record here indicates that these issues are transitional ones that have already
significantly abated. OCE has not received any recent complaints concerning service to AES.
Furthermore, NS notes that its cycle times on AES trains have improved from 14 days
immediately after the Split Date to 8-day cycles, and that it is continuing to seek improvementin
this performance. NS also notesthat it has undertaken an aggressive hiring and training program
to aleviate crewing issues. In addtion, NS states that the Erie Lackawannaline is not a viable
solution for Ashtabula-Buffalo congestion because NS does not own the entire line and because
the condition of thetrack isnot good. Given the record indicating NS’ regponsiveness to these
service problems, and the improvements that have resulted, it does not appear that our
intervention now in this situation would be necessary or productive.

E. 1. DuPont de Nemours and Company. DuPont complains that shippers with service
problems are steered towards our informal processes handled by OCE, and thus that these issues

39(....continued)
context of the Board’ s ongoing proceeding to reexamine our merger policy and rules for major
rail consolidations. Nothing stated here is intended to prejudge where wewill ultimately be with
respect to our final rail merger policy and rules.
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are not, but should be, the focus of this oversight proceading. It also echoes ACC’ s argumerts
about transit timesand benchmarks!

Our informal process using OCE to facilitate service improvement has proven very
effective for the shippers that have used it, and is more efficient and effective for both the public
and the government as it places individual customer service issuesimmediately in the hands of
the involved service provider for resolution. Furthermore, our informal process through OCE
has now been enhanced to include toll-free telephone, e-mail, and web site access tofacilitate
complaint resolution. Thus, we see no need at this point for aformal service proceeding, and we
continue to believe that private-sector resolution of individual service problems yields the best
results.

Growth Resources of Wellsboro Foundation. Growth Resources, a non-profit
industrial development agency, owns a 35-milerail line that connects with NS Southern Tier
line at Gang Mills, NY. Growth Resources lineis operated by the Wellsboro & Corning
Railroad Company (W& C). Growth Resources complains of service problemsin connection
with W& C’ s interchange with NS at Gang Mills and congestion within the Gang Mills Yard. It
requests that we require NS to designate a senior executive to be personally responsible for the
resolution of serviceissues at Gang Mills. Growth Resources also asks that we require it and NS
to file quarterly status reports on the operations at Gang Mills.

While the concem expressed by Growth Resources far its continued viability is
understandable, its request for additional conditions on NSisunjustified. NS concedes that it has
experienced difficulties at Gang Mills, but it indicates that those problems have been resolved
and that trafficat the Gang Mills Yad isfluid. If Growth Resources has future service problems,
these should be brought to the attention of OCE for handling.

31 Inthisregard, it isimportant to note that most, if not all, mgor shippers haveaccess to
railroad Car Location Messages (CLMs) and with those are able to construct the specific corridor
performance statistics for their traffic. DuPont’s own statement indicates that it is able to
identify that its “ current overall transit times on the former Conrail territory are still on average
almost two days longer than prior to the Split Date.” DuPont gppears able to clearly articulate its
performance drcumstances compared to former Conrail operations even though no transit time
performance daawas provided tothe CTC. In addition, shippers like DuPort have full accessto
railroad marketing and customer service representatives who, webelieve, would bequick to
respond to requests for needed information on their shipments.
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National Lime and Stone; Wyandot Dolomite. NL& S and Wyandot ship limestone,
aggregate, and similar products between pointsin Ohio.*? Because some of Conrail’slinesin
Ohio were obtained by NS, while other lines were obtained by CSX, some movements of these
shippers that were previously single-line Conrail movements were, as aresult of the Conral
transaction, to become joint-line CSX-NS movements. In ordering paragraph 43 of the merger
decision, we required CSX and NS to make arrangements to permit one of them to provide
single-line service for movements tendered in unit-trains of 40 or more carsfor 5 years. We
imposed this condition in response to arguments by these shippers that joint-line service would
be more expensive for the carriers to provide, and thus would forcethe carriers to impose rate
increases on thar traffic. We found that the impac of loss of single-line service wasessentially
an unavoidable impact of this transaction, which created close to 6 times as many new single-line
movements as it ended, and that it would not be in the publicinterest to attempt to force CSX
and NS to restructure their transaction so as to prevent any loss of single-line service. Thus, we
imposed atransitional remedy for the aggregate shippers, providing them 5 years of single-line
service for major movements to give them an opportunity to adjust to their new circumstances.

Even though it has been using CSX single-line service made possible to it through our
merger condition, NL& S complains about post-merger service and rates on movements between
Bucyrus and Wooster, OH. Specifically, NL& S states that it experienced significant delays and
service problemsin the first year following implementation of the transaction. But it is aready
well-established, and even NL& S adknowledges, that both CSX and NS had difficulties
implementing this merger, and that service problems were experienced throughout the system.
NL& S has not shown that its situation is out of the ordinary in thisregard. Moreover, NL& S has
been receiving single-line service as it requested, and there is no dlegation that CSX and NS
have not been properly implementing that condition. And there has been little opportunity to test
NL&S claim that loss of single-line savice will result in severe harmto it. Thus, NL&S
provides no basis for modifying the 5-year term of thecondition as it requests.

With respect to rates, NL& S complainsabout a 5.7% price increase that CSX recently
imposed on the movement from Bucyrus to Wooster. It notesthat typical rateincreasesin pag
years have been 2% or 3% and that CSX did not explain why it was asking for alarger increase.
But NL& S overlooks the fact that the ral carriers were recently faced with very large fuel cost
increases. Between February 15, 1999, and February 15, 2000, railroads experienced a fuel cost
increase of approximately 130%. Moreover, thereis no evidence tha the recent 5.7%increase
made what had previously been only marginally profitable rates unreasonably high.** Nor is

%2 ORDC supports the arguments of NL& S and Wyandot in this proceeding.

33 ORDC goes so far as to suggest that this 5.7% rate increase indicates that Ohio
(continued...)

16



STB Finance Docket No. 33388 (Sub-No. 91)

there any indication that this increase resulted from any increase in market power exercised by
CSX because of the merger. As these shippers have argued all along, aggregate movements are
extremely sensitive to even dight rate changes, which indicates a competitive transportation
market. Indeed, because CSX needs to compete with nearby origins served by NS, while only
Conrail served thisterritory before, it is likely that competition has increased.

Wyandot is concerned primarily with a movement between its headquarters at Carey, OH,
and Alliance, OH. Wyandot claimsthat it lost a particular customer, Ohio Stone, at Alliance
because that customer frequently requested service in lots of fewer than 40 cars. Unde our
merger condition, CSX and NS were not required to provide single-line service for such
shipments. Wyandot argues that Ohio Stone preferred other suppliersthat could alegedly serve
Ohio Stonein single-line service.* CSX responds that Wyandot lost this business “ because of a
decision of Wyandot’s customer for which neither CSX nor its service wasto blame.” Neither
Wyandot nor CSX gives us enough particulars to make a definitive determination as to whether
thisloss of business has any relationship to the merger. But our merger condition was not
designed to guarantee that these aggregate shippers losing single-line service would be insulated
from all effects of the merger or from changing markets. Rather, our condition was designed to
ameliorate those impacts and permit these shippers to adjust their businesses to these new
circumstances.

Wyandot asks that we remove the 40-car restriction and require CSX or NSto provide
single-line service for all of its shipments. But, as CSX points out, it is not efficient for the
carrier to run short trains of aggregates. Indeed, the inefficiencies of such an gperation would
more than offset any efficiencies to be gained from single-line service, thus undermining the
rationale for our condition. Our condition does require that the railroads make pre-blocking
arrangements for shipments of at least 10 cars, which we continue to bdieve is an appropriate
remedy. In sum, the aggregate shippers have presented no valid grounds for modifying our
condition.

33(...continued)
shippers are being forced to pay for the “acquisition premium.” ORDC provides no support for
this argument.

% |t isimportant to notethat the NITL Agreement, which weimposed as a condition to
the transaction, froze the rate on this movement, so any increased cost to the carriers due to the
fact that this serviceis now joint-line instead of single-line could not yet have been passed along
to the shipper. Noristhere any indication that these movements are time-sensitive, as these
materials are not perishable and are easily stored.
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Resources Warehousing & Consolidation Services. RWCS isafreight forwarder
located on a shortline railroad in Bergen, NJ. It claimsthat it has been denied the access to
competitive intermodal service by both CSX and NS that it was promised by applicants. RWCS
already has the access to both carriers that it was promised, in each instance via an interline
arrangement with the shortline, NY S&W. RWCS complains, however, that, although NS now
serves RWCS' North Bergen facilities, CSX does not. CSX, however, does stand ready to serve
RWCS' North Bergenfacilities; the problem hereis not with CSX but with RWCS' shippers,
which (at least to date) have preferred to tender their traffic to NS. Unless RWCS' shippers
switch their traffic from an NS/NY S& W routing to a CSX/NY S& W routing, CSX will not be
able to participate in these joint movements, even though CSX serviceisavalable. Thus, RWCS
has provided no basis for relief.

Acquisition Premium. In their June 1, 2000 progress reports, both CSX and NS
addressed our admonition that this oversight process provide parties the opportunity to assess the
effect of the “acquisition premium” on the calculation of the rate reasonableness jurisdictional
threshold and on revenue adequacy determinations. ORDC isthe only othe party to raise this
issue. See, supra, note 28.

There is no evidence on this record that the “acquisition premium” or any aspect of
purchase accounting rules played any role in pricing decisions made by NS or CSX. Rate
increases and decreases put into effect by these railroads appear to reflect current market
conditions -- including the recent and significant risein diesel fuel cods -- and not the purchase
price of Conrail. Indeed, CSX states that “rate compression from increased rail competition
following the division of Conrail reduced CSX’ s surface transportation revenues by an estimated
$150 million on an annualized basis.” CSX-1 at 20.

While we will continue to monitor how the Conrail transaction will affect jurisdictional
thresholds for CSX and NS movements and revenue adequacy determinations for those two
carriers, it istoo early to determine exactly what those effects will be** Further, there are no

% Because of the mid-year implementation of the transaction, the 1999 regulatory costing
data submitted by CSX and NS in their respective 1999 R-1 reports would not be representative
of the results that would be obtained from afull year of operations by the combined CSX/Conrail
and NS/Conrail systems, even if there had not been any changes in costs and revenues from 1998
t0 1999. In addition, calculation of the 180%-of-variable-cost jurisdictional threshold using the
Uniform Rail Costing System (URCS) must necessarily depend on movement-specific data, and
thereis no evidence on this record as to how the transaction has affected the calculaion of URCS
or the jurisdictional threshold for any specific movement.
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active rate proceedings at the Board in which the jurisdictional threshold for any CSX or NS
movement isimplicated.*®

RAILROADS and RAILROAD-RELATED INTERESTS

Buffalo & Pittsburgh/Rochester & Southern. B& P and R& S are two small railroads
operating in New York and Pennsylvania. Both entered into settlement agreements and agreed to
support thistransaction. These carriers argue that implementation of the transaction caused
congestion on NS lines at Buffalo, and has impeded service between Buffdo and Silver Springs
NY. Accordingly, they ask usto grant R& S trackage rights over NS’ line between those points

The problems cited by B& P and R& S as justification for a grant of Buffalo-
Silver Springs trackage rights to R& S are largely transitional, and, to the extent they are not
transitional, they are not transaction-related. First of all, the post-Split Date problems that were
experienced at Buffalo were transitional in nature; it is undisputed that operations at Buffalo have
since improved. In any event, the addition of another carrier to NS’ Buffalo-Silver Springsline
might well result in new congestion anddelay. Furthermore, the record indicatesthat NS
operations between Buffalo and Silver Springs should be sufficient to handle an additional
volume of R& S traffic routed viathe Silver Springs interchange. Other difficulties at
Silver Springs haveresulted not from the transaction, but from increasing volumes of traffic
(including the anticipated unit salt trains). That traffic increase may well require (and would
have required even if there had not been a Conrail transaction) infrastructure improvementsin
the Silver Springs interchange, as both R& S (which has sought New Y ork State funding for a
Silver Springs project) and NS (which has supported R& S's funding request) have recognized.
Thus, there is no basis for the relief requested here.

Canadian Pacific (CPR/Soo/D&H/St.L&H). CP isatranscontinental carrier, operating
in both Canada and the United States, that entered into a settlement agreement with applicants.
Although CP’'s comments contain along list of issues, CP now seeks only: (1) adeclaration that
Oak Idland Y ard in the North Jersey Shared Assets Areais a CP/Conrail gateway within the
scope of the requirement that major existing gateways must be kept open; and (2) a declaration

% There isone ratecase (No. 42027) docketed at the Board involving cod movements
over NS (as successor to Conrail) to a power plant operated by Northern Indiana Public Service
Company. The parties have requeged that we hold thiscase in abeyance while they complete
settlement negotidions. Also, to the extent that NS, CSX, and Conrail remain aspartiesto
No. 38302S, No. 38376S, and 1&S No. 9205 (Spent Nuclear Fuel proceedings), settlement
negotiations are ongoing there as well.
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that Philadelphiais a CP/Conrail gateway that must be kept open.®” We will deny these two
requests for relief.

As athreshold matter, there is no ind cation that applicants have done anything to close
either of these gateways. Thus, it would be premature for usto rule on thisissue. Moreover,
there is nothing in the record to indicate that either Oak Island Y ard or Philadel phia was a
“major” gateway for traffic moving between CP (or any CP predecessor) and Conrail beforethe
transaction.® The Oak Island Y ard appears to have been used to interchange only certain
intermodal traffic. Although CP would liketo useit for additional interchange purposes, this
would not make it amgor existing gateway. Similarly, CP would like to divert trafic that is
now interchanged with NS at Allentown, PA, to a Philadelphia NS/CP interchange. Again, this
desire has nothing to do with preserving a major existing gateway; rather, it is an attempt by CP
to improve its pre-merger situation.

Housatonic Railroad Company. HRRC isaClass |1l ralroad operatingin
Massachusetts, Connecticut, and New York. Asrequested by HRRC, we clarify that the filing of
commentsin the first annual round of the Conrail general oversight proceeding is not a
prerequisite to the later filing of additional comments and/or requests for the imposition of
additional conditions or other relief, as appropriate to our oversight function.

Metro-North Commuter Railroad Company. MNCR, which operates commuter
servicein the New Y ork City metropolitan area, raises several issues in connection with its 1983
contract with Conrail under which the two carriers were to operate over each othe’slines. That
contract, known as the Master Tradkage Rights Agreement (MTRA), extends until at least
December 31, 2002, and that, beyond that date, it may be canceled on 1 year’ s notice.

Asan initial matter, MNCR questions the assignability of this contract to CSX and NS
affiliates NY C and PRR respectively, in light of provisions of the MTRA limiting assignment.
MNCR’s concerns with regard to this issue are misplaced, as our Conrail Dec. No. 89, sip op. at

37 See Conrail Dec. No. 89, slip op. at 56: “CSX and NS have agreed to keep open all
major interchanges with other carriers aslong as they are economically efficient.” See also
Conrail Dec. No. 89, slip op. at 251: “Section I11(D) of the NITL agreement clarifies that CSX
and NS anticipate that all magjor interchanges with other carriers will be kept open as long as they
are economically efficient.”

% CP has also asked that we retain oversight jurisdiction in the event the parties are
unable to reach agreement with respect to the numerous other issues cited in CP’'s comments.
We are retaining the oversight jurisdiction that we imposed in Conrail Dec. No. 89, and are
prepared to address any other relevant issues raised by CP at an appropriate time.
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175, clearly resulted in an assignment of all contracts and operating rights of Conrail to CSX and
NS notwithstanding any contract language that would purport to limit that assignment.** This
assignment took place by operation of law, and therefore no further written agreement
memorializing this transfer is necessary to make it legally binding.

Aswe noted in Conrail Dec. No. 89, dlip op. at 97, we found it appropriate that CSX and
NS would step into Conrail’ s shoes, and we rejected various requests by local passenger railroads
including MNCR to “void, extend, or amend in various ways their existing contracts with CSX,
NS, and/or Conrail.” We continue to believe that the sharing of tracks between the freight
railroads and thevarious commuiter railroads requires a delicate balance of competing interests
that can best be accomplished by negotiation between the parties.

MNCR now asks that we modify the contracts with CSX and NS that resulted from
assignment of Conrail’ s contracts and rights. MNCR complains that, under the MTRA as now
assigned to CSX and NS, NS would risk only the loss of very insignificant operating rightsif it
were to exercise its cancellation rights. However, the record indicates that NS may not give
notice of cancdlation until December 31, 2002, and that the contract may not be cancded until 1
year from that date. Moreover, thereisno indicationthat NS intends to exercise those
cancellation rights. While MNCR’ s apparent refusal to pay trackage rights and maintenance fees
in the amount of almost $0.5 million could be an obstacle to the continuation of the contract, we
anticipate that, now that the legal status of the assignment has been settled by usin this decision,
MNCR will agree to make those payments. In any event, we encourage active negotiations
between these parties that would yield in the near future along-term contract that provides for
continued commuter service in thisregion.”> Moreover, we invite reports or updates on the status
of negotiations during the next round of general oversight in this proceeding if an agreement has
not been reached by then.

North Shore Affiliates and Wheeling and Lake Erie (W&LE). North Shore Affiliates
isagroup of five Class |11 railroads located in central Pennsylvania. W& LE isaClass|| railroad
operating in Ohio, Pennsylvania, West Virginia, and Maryland. Although the comments filed by

39 Certain other parties challenged aur use of the 49 U.SC. 11321 overrideauthority to
negate non-assignability clauses of various contracts. We rejected those arguments in Conrail
Dec. No. 89. Although one of these parties filed a petition for review relating to thisissue, that
petition was later dismissed. It isnow too late for MNCR to raise this issue anyway.

0 MNCR renews its request that we require conveyance to it of the Port Jervis-Suffern
line. We rejected this and other similar requests by commuter railroads in Conrail Dec. No. 89,
dlip op. at 96-97, as unrelated to the transaction. MNCR provides no valid basis for overturning
that decision here.
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these railroads express certain concerns, none of them has actually made a specific request for
relief. Rather, they indicate that they will seek relief only if and when ongoing negotiations fail.
The Susquehanna Economic Devel opment Agency-Coundl of Governments Joint Rail Authority
(SEDACOG JRA) has requested relief on behalf of the North Shore Affiliates, while the State of
Ohio has requested relief on behalf of W& LE.

We think that, in situations of this sort, the best approach isto treat the railroad party as
the real party ininterest, and to regard the submission of the state/regional/local government as a
statement of support submitted on behalf of the railroad. Taking this approach, we will not grant
the relief sought on behalf of these parties, but thisis not based on any consideration of the
merits. Thereal partiesin interest believe that, in light of ongoing negotiations with the
applicant carriers, it is premature to request relief now. We are reluctant to interfere with that
process, which could yield aremedy better suited to all parties than we would be able to fashion.

Reading Blue Mountain & Northern Railroad Company. The RBMN isaClass|||
carrier operaing in Eastern Pennsylvania over lines purchased from Conrail in 1996. RBMN
raises various arguments related to certain features of the contract under which these properties
were purchased from Conrail. These features, known as “blocking provisions,” are designed to
ensure that the traffic originated by the new shortline carrier continues to flow over Conrail’s
lineswhenever it isin Conrail’ sinterest to do so. Although we declined to diminate freely
negotiated blocking provisions of thissort in Decision No. 89, we did impose acondition to limit
the blocking provison for RBMN to those NS destinations that were formerly Corrail
destinations.

For the most part, the various “blocking provision” arguments now advanced by RBMN
are quite similar to those raised in the Conrail acquisition proceeding, which we considered and
rejected in Conrail Dec. No. 89, dip op. at 77 (“[w]e do not believe.. . . that it would be
appropriate for us to require a wholesale elimination of these freely negotiated contractual terms
as part of this proceeding”). Itsarguments remain unpersuasive. While RBMN has presented a
few new variations on its original “blocking provision” arguments, these arguments are no more
persuasive than their predecessors. The core of the new arguments is the claim that NS has
repudiated certain Conrail/RBMN “understandings” that provided the judification and raionale
for the blocking provisions. These “understandings,” however, were never incorporated into the
Lehigh Division Agreement, awritten agreement that provides that “the entire understanding of
the parties hereto with respect to the transactions contemplated hereby” is set forth in the written
agreement

41 RBMN'’s additional argument — that the 49 U.S.C. 11321(a)-based override of the
Lehigh Division Agreement’ s antiassgnment clause is an adverse conseguence of the Corrail
(continued...)
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RBMN also contends that the “ otherwise moves’ phrase in the “additional consideration”
provision* should not be read literally and that Reading Division traffic that moves viathe
Lehigh Division shoud not be subject to the “additional consideration” provision. Although in
Conrail Dec. No. 89 we implicitly accorded the “ otherwise moves’ phrase aliteral meaning, that
was merely an observation, not a holding. See Conrail Dec. No. 89, slip op. at 224 n.343. We
lack the authority to issue a definitive ruling as to the meaning of this contractual language. That
would be amatter of contract interpretation that ought to be decided in a court of general
jurisdiction.

RBMN further argues that the Conrail transaction has greatly expanded the reach of the
Lehigh Division blocking provisions, in particular the effect of the penalties provided for by the
“additional consideration” provision. See Conrail Dec. No. 89, sip op. at 77 (“we will preclude
existing blocking provisions from being interpreted in such away that the transaction would
expand their reach”). We do not agree with this argument. The geographical reach of the two
blocking provisions has not been expanded. Rather, it has been limited to NS locations that were
formerly Conrail locations just as weintended in imposing our merger condition. Nevertheless,
RBMN claims that there is an implicit understanding in the purchase contract that the level of the
payments RBMN must pay for failing to route over Conrail lines was designed to compensate
Conrail for itsloss of revenue from the movement. RBMN claims that now the payments, at
least in some cases, will exceed the revenue lost by NS. But the agreement itself does not tie the
additional consideration penalty amounts to the level of Conrail’ s net contribution nor does it
provide any mechanism for changing those amounts to reflect changesin the level of Conrail’s
net contribution. Again, RBMN'’s argument is based on an interpretation of its agreement which
is not borne out by itswritten agreement, and we find that insufficient to support the relief it
seeks.

RBMN is correct that, as respects traffic originated or terminated by CP, a CP-Scranton-
RBMN routing would be less circuitous than the CP-Harrisburg-NS-Reading-RBMN routing that

“41(...continued)
transaction that should be remedied by elimination of the blocking provisions —is not persuasive.
We have aready remedied the adverse effects the antiassignment clause override might
otherwise have had by requiring CSX and NS (here, NS) to enter into arrangements that have the
effect of providing that the reach of blocking provisionsis not expanded as a result of the Conrail
transaction. See Conrail Dec. No. 89, slip op. at 178 (ordering paragraph 39).

42 The “additional consideration” provision provides for the payment of specified penalty
amounts for any rall traffic handled by RBMN that originaes or terminateson or “otherwise
moves’ over the Lehigh Division and that could commercially be interchanged with NS (as
successor to Conrail), provided that such traffic is actually interchanged with another rail carrier.
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such traffic must now take because of the blocking provisions. This circuity, however, is not an
adverse consequence of the Conrail transaction. Prior to that transaction, the CP-RBMN routing
was subject to the blocking provisions and the CP-NS-RBMN routing did not exist. Now, the
CP-RBMN routing remains subject to the blocking provisions and (because of the settlement
agreements executed in connection with the Conrail transaction) the CP-NS-RBMN routing is
newly available The Conrail transaction did not makethe CP-NS-RBMN routing inefficient;
the Conrail transection, rather, brought this routing into existence. We agree with NS
observations on this point: “Whatever [this routing’ s| shortcomings may be there is no public
harm or need to impose additional conditions when options have been increased, not decreased,
as aresult of the Transaction.”

ISG Resources. 1SG arranges for the movement of fly ash, amaterid produced by cod-
burning electric utility plants and generally used for landfill. Aswas true with arelativdy small
number of shippers, |SG’s pertinent traffic was subject to the “single-line to joint-line” effect of
the Conrail transaction. 1SG claims, and NS and CSX appear to agree, that the service
difficulties that occurred after the Split Date made a CSX/NS routing temporarily impossible.
ISG further claims that it was able to put together a basically satisfactory five-carrier routing that
involves neither CSX nor NS. 1SG is concerned, however, that this alterndive routing will cease
to exist on June 1, 2001, the expiration date of the NS-granted waiver of an RBMN blocking
provision that would have precluded this routing. 1SG therefore asks that we require NS to grant
an open-ended waiver of the RBMN blocking provision. Although we are sympathetic to ISG’s
need for reliabe rail service, we do not think that it would be appropriate to order therelief 1SG
seeks. We believe, rather: that service offerings and rail routings should be determined through
the normal give-and-take among carriers and shippers; and that there is no need to make
voluntarily arrived at transitional remedies (such as the blocking provision waiver) permanent
requirements. Now that the difficulties experienced immediately after the Split Date have been
addressed, the service issues presented by ISG should be handled in the normal process. We
expect, however, that NS will extend the waiver of the RBMN blocking provision if it continues
to be unable to provide satisfactory service itself.

STATE and LOCAL INTERESTS
Non-environmental Matters

Maryland Department of Transportation. Although MDOT notes that many of the
items that were included in its 1997 settlement agreements with CSX and NS have not yet been
addressed, it expects that these commitments will be implemented as agreed. MDOT
understands correctly that we will monitor implementation and other transaction impacts for
5 years, and will order remedial action as appropriate. MDOT, however, isnot corred in its
assessment that the operating plansfiled by CSX and NS were “commitments’ to achieve
proposed service and infrastrucure improvementswithin 3 years after the implementation date
that must be enforced without variation. The plans cited by MDOT (CSX’s plan to implement
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intermodal service between Baltimore and Detroit, Indianapolis, Cleveland, Columbus, and

St. Louis; and NS' plan to develop regular high cube intermodal and domestic double stack train
service between the Baltimore area and Chicago and other Midwest areas) are applicants’ best
projections regarding what traffic they believe they can profitably serve. Those operating plans
do not provide abasisin and of themselvesfor relief at thistime.

State of New York; Southern Tier West Regional Planning and Development Board.
NYDOT has raisad general concens about: (1) cgpacity constraints faced by the newly
structured NS and CSX systems; (2) cooperation of these carriers with public transport agencies,
and (3) service on the Southern Tier line. With respect to the first set of concerns, we cannot
resolve guestions respecting the extent and/or terms of public funding for rail infrastructure
improvements to alleviate ongoing capacity constraints. Those questions will have to be
addressed either in the New Y ork State legislative arena or in negotiations between the railroads
and the appropriate State agencies. In thisregard, we do see abasisfor dealing with NYDOT's
main argument that complete public funding of specificfacilities or fecilities expansion should
not be a pre-condition to compliancewith mandates legdly imposed by the Board on private rail
consolidation transactions, as neither CSX nor NS has argued that it has any right to conditionits
compliance on public funding.

Concerning the second set of concerns, we agree with NYDOT that the impact of CSX’s
operations over the Hudson Line on passenger train performance, and CSX’ s willingness to work
meaningfully with MNCR to address issues arising from that impact, are within the scope of our
oversight jurisdiction. At least to date, however, there is no reason to believe that CSX’sfreight
train operations have impaired MNCR'’ s commuter train operationsin away that warrants our
regulatory intervention.

Finally with regard to the Southern Tier, we stand ready to assist NS and New York in
implementing their settlement agreement concerning the Southern Tier if that becomes
necessary. That agreement was imposed by us as a new condition to approval of the merger. See
Conrail Dec. No. 89, slip op. at 176 (ordering paragraph 21), 323-24.

New York City Economic Development Corporation. NYCEDC argues that CSX has
failed to fulfill its common carrier obligation to provide rail serviceto the A& P facility at the
Hunts Point Food Distribution Center. CSX has indeed refused to provide rail service to the
A&P facility, but has explained its refusal by citing wha appears to us to bea legitimate saf ety
concern. CSX states that, to reach the A& P facility, its trains would have to cross, at grade, a
busy six-lane divided highway that is used by tractor-trailers, by Metropolitan Transit Authority
buses, and by general public motorists. Thus, CSX has adequately explained that, athough
Food Center Driveis a private road located on private property, the physical risks areexactly
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what they would be if it were on apublic road. We defer to CSX’ s judgment® that the safety
measures proposad by NY CEDC (installation of cross-bucks, and use of s&fety vehicles with
flashing lights at the crossing any timeatrain is moving through it) are inadequate. We would
hope, however, that constructive private-sector discussions can continue on thisissue.

Port Authority of New York and New Jersey. PANY NJ, which entered into a
settlement agreement and supported the Conrail application, is now concerned that the Port
District lacks sufficient rail infrastructure for efficient operations by CSX, NS, and Conrail, and
that CSX and NS do not currently have sufficient capital to expand and improve those facilities.
AsPANY NJ suggests, we will continue tomonitor the finandal health of thesecarriers and their
ability to make infrastructure improvements needed to provide efficient service in the Port
District and throughout their service territory. We do not believe, however, that reporting or
monitoring is required beyond that which is already taking place.*

State of Ohio (ORDC/OAG/PUCO/OEMA). ASHTA Chemicals. ASHTA isan Ohio
chemical shipper that believes that the routing of its products should be more direct. We
previously noted that the substitution of CSX for Conrail would not result in a change in the
circuitous routing (via Buffalo) of products shipped by ASHTA to western and southern
destinations. See Conrail Dec. No. 89, slip op. at 276-77. Thus, thisrouting isnot a
consequence of the Conrail transaction. And, as CSX has indicated, the routing that it isusing
continues to best meet the overall requirements of CSX’s train operations in providing cost-
effective serviceto al of its shippers. We will therefore deny the State of Ohio’s
ASHTA-related request for relief

The Port Of Toledo. Through the transaction, NS obtained the right to succeed Conrail
and operate over CSX tracks to provide service to the Port of Toledo. Ohio is concerned that NS
has not yet exerdsed these rights. As NS notes, Conrail made only sporadic use of these rights
before the transaction. NS states that it will use these facilities when it is reasonable and efficient
to do so. Because Ohio has not shown that the situation at Toledo has been impaired by the
transaction, we will deny its request for additional carrier access to the port.

43 It isimportant to note that NY CEDC has not alleged that the safety concern cited by
CSX isbeing used as an excuse for not providing service.

4 We are aware that, pursuant to an agreement between PANY NJ and CSX, NS, and
Conrail, which the Board imposed as a condition, discussions continue among the parties
regarding these matters. We also understand that these discussions have been constructive.

% The record indicates that, as we required, CSX has consulted with ASHTA concerning
the routing of ASHTA’s hazardous materials shipments. See Conrail Dec. No. 89, slip op. at 177
(ordering paragraph 24).
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Transportation Committee Chairmen, Pennsylvania House of Representatives.
We will, as requested by the Committee Chairmen, continue to monitor NS and CSX service and
continue to assist @fected parties in the resolution of problems arising from the Conrail
transaction. We will also continue to monitor the commitments that the railroads made and the
conditions that we imposed.

Environmental Matters

Environmental issues were raised by a number of parties. the Four City Consortium
(FCC); the Maryland Department of Transportation (MDOT) and the Transit Riders League of
Metropolitan Baltimore (TRLMB); the State of New Y ork (by NYDOT) and the Southern Tier
West Regiona Plaming and Development Board (STWRB); the New Y ork City Economic
Development Corporation (NY CEDC); the State of Ohio (ORDC/OAG/PUCO/OEMA); the City
of Cleveland, OH; the City of Sandusky, OH; U.S. Rep. Dennis J. Kucinich; and the U.S.
Department of Transportation (DOT).

Overview of Environmental Concerns. Some of the parties state that they are generally
satisfied with the environmental mitigation that has been imposed and implemented. However,
asoutlined in Appendix D, others raise concerns about the impacts of NS and CSX train
operations on locd conditions, espedally delays at grade crossings resuting in problems
including emergency response delay, increased train traffic, and noise and air quality concerns
resulting from idling trains.** The parties also contend that the cariers have faled to comply
with certain environmental conditions and/or Negotiaed Agreements'”” with affected

4 Many of the parties maintain that safety concerns can be resolved only through the
construction of a grade-separated crossing.

47 Asexplained in Conrail Dec. No. 89, dlip op. at 152-53, during the environmental
review processin the Conrail transaction, the railroads negotiated anumber of mutually
acceptable agreements with local governments and organizations addressing specific local
environmental concerns. Negotiated Agreements are generally more effective, and in some
cases, more far-reaching than environmental mitigation options we could impose unilaterally.
Therefore, our practice isto impose as a condition to our decisions approving railroad
consolidations a requirement that the railroad comply with the terms of all Negotiated
Agreements devel oped with states, local communities, and other entities regarding environmental
Issues. These agreements substitute for specific local and site-specific mitigation for a
community that otherwise would be imposed.

To give effect to privately negotiaed solutions whenever possible, we explained in
(continued...)
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communities and that the train traffic on certain rail line segments exceeds the projectionsin the
CSX and NS operating plans.

Continued Consultation With Affected Communities; Quarterly Environmental Status
Reports. In an attempt to reach a mutually acceptable resolution of the parties’ outstanding
environmental concerns, CSX and NS recently instituted a renewed environmental consultation
process, which we applaud. This processisintended to include, among other things, open
dialogue, site visits, and meetings with community |eaders and the general public.”® The CSX
process involves consultations with certain communities in Ohio and Indiana, and also with
ORDC; the NS process involves consultations with certain communities in Ohio, Indiana, and
New Y ork, and also with ORDC. CSX and NS have indicated that they are optimistic that the
renewed consultation process will result in a mutually acceptable resolution of many
environmental concerns.*

Environmental Conditions and Negotiated Agreements. The pleadings submitted in the
first annual round of the Conrail general oversight proceeding (including the quartery
environmental staus reports) establish that CSX and NS are making good fath efforts to comply
with the extensive environmental mitigating conditions we imposed when we approved the
Conrail transaction. See Conrail Dec. No. 89, slip op. at 382-423 (Appendix Q) (setting out the
51 environmental conditions). The overall record does not support the argument of some parties
that the railroads have failed to comply with the terms of existing Negotiated Agreements or to

47(...continued)
Conrail Dec. No. 89 that Negotiated Agreements would remain available as an alternative to the
local and site-specific mitigation imposed in that decision. As of December 29, 2000, CSX has
negotiated 41 agreements with states, local communities, and other entities. NS has entered into
22. (CSX, at the request of Conrail, also has entered into a Negotiated Agreement involving a
shared assets areain Michigan.) We have required compliance with the terms of al of the
Negotiated Agreements received since issuance of Conrail Dec. No. 89 by adding the agreements
to Environmental Condition No. 51, as an alternative to the local and site-specific mitigation
previously imposed in Conrail Dec. No. 89.

48 To keep us apprised of their activities, CSX and NS agree to submit quarterly
environmental status reports. The first quarterly reports (CSX’s “ Quarterly Community Status
Report” and NS “Community Outreach Status Report”), which were filed on November 15,
2000, reflect the progress of the consultation process through October 31, 2000. We have
considered these reports, which are included in the summaries found in Appendix D. The next
quarterly reports, covering the period through January 31, 2001, will be filed in February.

49 CSX and NS have advised that the renewed consultation process has already resulted
in the resolution of a number of environmental issues.
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implement our environmental conditions, even though implementation, at times, has taken longer
than some communities would like. In addition, the pleadings show that both CSX and NS are
committed to working with the affected communities to reach negotiated solutions to the
remaining environmental issues related to the Conrail transaction. CSX and NS each continue to
enter into voluntary agreements with communities to address localized environmental concerns.

It istrue that total compliance with our environmental mitigating conditions has not yet
been achieved. But in certain instances it has not yet been possible to complete anticipated
infrastructureimprovements® and in other instances it has been necessary, for one reason or
another, to extend the deadline for compliance™ Given the efforts that CSX and NS have made
to complete the actions needed to implement our environmental conditions (including, in
Environmental Condtion No. 51, the requirement that CSX and NS comply with their
Negotiated Agreements), and their ongoing consultations with affected communities to find ways
to resolve outstanding environmental issues, there is every reason to expect that total compliance
and/or further mutually acceptable negotiated solutions will be achieved in due course. In any
event, we will continue our active monitoring to ensure that this happens, and the continued

* See, e.g., Conrail Dec. No. 89, dlip op. at 415 (Environmental Condition 42(A)
requires relocation of NS traffic onto new tracksin the CSX right-of-way through Erie, PA);
NS-1 at 67-68 (NS indicates that “conditions beyond [its] reasonable control” have affected the
original schedule for completion of the Erie track relocation project).

1 See, e.q., Conrail Dec. No. 154, which extended the deadline for compliance with
Environmental Condition No. 8(A) of Conrail Dec. No. 89, slip op. at 399 (requiring, anong
other things, the installation of 4-quadrant gates, or alternative mitigation such as median
barriers, at the SR 7 grade crossingin Berryville, VA), because it was determined that this
crossing is not conducive to the installation and operation of either such gates or such barriers;
Conrail Dec. No. 168, which extended the deadline for compliance with Environmental
Condition No. 8(A) of Conrail Dec. No. 89, slip op. at 393-94 (requiring, anong other things, the
installation of flashing lights at the at-grade crossing of Encks Mill Road in Mechanicsburg, PA),
because flashing lights cannot be placed in serviceuntil the Pennsylvania Fish & Game
Commission and the local electric company complete their access agreement that will allow the
installation of a utility pole necessary to provide the AC power required for operation of the
warning devices; and Conrail Dec. Nos. 166 and 167, which extended the deadline for
compliance with Environmental Condition No. 11 of Conrail Dec. No. 89, slip op. at 401-02
(requiring, with the concurrence of the responsibe local governments, the mitigation of train
wayside noise at noise-sensitive receptor locations on certain rail line segments) to allow
additional time to complete implementation of the condition through additiond settlements with
communities and an individualized noise mitigation program.
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consultation process and the filing of the carriers’ quarterly environmental status reports will
assist the Board in this regard.

Environmental Representations. The pleadings tha have been submitted in the first
annual round of the Conrail general oversight proceeding establish that, insofar as adherence has
been possible, CSX and NS generally have adhered to the environmental representations they
made during the course of the Conrail proceeding. Total adherence has not yet been achieved
because (in certain instances) anticipated infrastructure investments have not yet been made and
(in other instances) the operational difficulties that followed the Split Date have madeit
impossible to achieve anticipated operating improvements. These problems, however, appear for
the most part to be transitional in nature, and we are confident that total adherence will be
achieved in the future.

Environmental Condition 50. Environmental Condtion 50 providestha, “[i]f thereisa
material changein the facts or circumstances upon which the Board rdied in imposing speafic
environmental mitigation conditionsin [the decision approving the Conrail transaction], and
upon petition by any party who demonstrates such material changes, the Board may review the
continuing applicability of itsfinal mitigation, if warranted.” Conrail Dec. No. 89, dlip op. at
420. None of the submissions made in the first annual round of the Conrail general oversight
proceeding, however, demonstrates the kind of material changes or new circumstances that
would warrant additional environmental mitigation at this point. It istrue that the circumstances
(e.g., the varying levels of traintraffic on different line segments) that exist today may not be, in
every instance, exactly the circumstances that we anticipated. But given the operational
difficulties that followed the Split Date, it is not surprising that things have not yet worked out
entirely as projected. AsDOT has noted, transitional problems do not require permanent
remedies. And, aswe have previously indicated, CSX and NS, if they are to retain the “ability to
carry out their statutory obligation to provide common carrier service upon reasonable request,”
must have the flexibility to adjust the level of train traffic over particular line segmentsin
response to shipper demands and changing market conditions. See Conrail Dec. No. 96, dlip op.
at 22. Inthisregard, anumber of parties have raised environmental issues that could have been
but were not raised during the comprehensive Environmental Impact Statement (EIS) process
that was conducted during the Conrail proceeding.>> The Conrail general oversight proceeding is
not intended as a vehicle for reopening the EIS process to address such issues.

Commenting Parties: The Ohio and Indiana Communities. The various
environmental issues raised by the Four City Consortium, the State of Ohio, the City of

Cleveland, and the City of Sandusky do not merit relief by us at this point. With respect to the

2 For example, the City of Cleveland now raises concerns about impactsto ar quality
and noise resulting from idling trainsbut did not address this issue during the EI'S process.
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FCC, the State of Ohio, and the City of Cleveland, we reitaate: there have been good faith
efforts to achieve compliance with the relevant environmental mitigating conditions and
Negotiated Agreements; there generally has been substantial adherence to the relevant
environmental representations; the record to date does not show that there has been material
change in the facts and circumstances upon which we relied in Conrail Dec. No. 89 that would
warrant supplemental environmental mitigation at thistime; and, in many cases, circumstances
beyond therailroads' control have either delayed or contributed to the time needed to implement
some of the environmental conditions®

Moreover, the quarterly environmental status reports and other filings by CSX and NS
establish that the railroads are committed to working with community representatives to resolve
the outstanding environmental issues raised by FCC, Ohio, Cleveland, and Sandusky regarding
such issues as blocked crossings and impacts on traffic delay and safety. And, with regard to the
Ohio communities, Ohio’s special 10-year $200 million grade crossing program — which will
result in the construction of up to 40 separated grade crossings in Ohio communities statewide —
should provide a sdution to the most severely affected areas.> For these reasons, we find that
thereisno need for usto intervene at thistime. The quarterly environmental status reports and
other pleadings CSX, NS, affected communities, and other interested parties will file for the
duration of the Conrail oversight period will allow us to closely monitor the situation and take
further action inthe future should drcumstances warant.

Commenting Parties: Other Issues. The various other environmental issuesraised in
the comments do not merit relief. (1) Asrespects the commuter train issues raised by MDOT
and TRLMB, these isaues involve post-Split Date transitional matters that should be discussed in
consultations with CSX. (2) As respects the City of Dunkirk issuesraised by NYDOT and
STWRB, NS has implemented its Trespasser Abatement Program and made Operation Lifesaver
presentations available to Dunkirk schools and community organizations, and has thereby
complied with Environmental Condition 24. The other City of Dunkirk issues (respecting CSX
coal dust and NS grade crossings) should be discussed in consultations with CSX and NS.

3 For example, with respect to Environmental Condition No. 21(c), involving FCC, CSX
states that it completed the upgrade of the track structure and signal systems between Pine
Junction and Barr Y ard required by that condition, but that CSX determined that it will also be
necessary to construct athird main line around Barr Y ard to fully implement Condition No.
21(c). According to CSX, that would require an easement from the Forest Preserve District of
Cook County, which has not yet been obtained.

** The program will be funded by the Ohio Department of Transportation, ORDC, the
Ohio General Assembly, CSX and NS, the federal government and local governments. CSX and
NS have agreed to provide 10% of the funding. (The legally required funding level is 5%.)
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(3) As respects the Southern Tier Extension river/landfill issue raised by STWRB, this may wdl
be a matter with potentially serious environmental implications, but it is not “transaction-
related.” The out-of-service segment of the Southern Tier Extension (and the erosion problem
alleged by STWRB on this segment) has not been in service since 1991. (4) Asrespectsthe
George Washington Bridge Truck Survey issue raised by NYCEDC, in view of the absence of
specifics asto what further information it isthat NY CEDC wants, we do not now think that
changes in the George Washington Bridge Truck Survey reporting system would be
appropriate.® (5) Asrespects the City of Brooklyn train traffic issueraised by U.S. Rep. Dennis
J. Kucinich, CSX has advised that its records indicate that, on the C-069 line segment that runs
paralel to Brookpark Road behind the homes on Idlewood Drive in Brooklyn, there have been
only very small differences between the actual number of trains and the number that was
projected in the CSX operating plan.>®

City of Olmsted Falls. In aletter dated November 13, 2000, the City of Olmsted Fdls
advises that, in August 2000, NS notified the City that between 52 and 72 trains per day (an
average of 64 trains per day) have been operating over rail line ssgment N-293d (Bereato
Vermilion). Inresponse to thisletter, our environmental staff reviewed the monthly train count
reports that NS submits to the City of Clevdand and NS’ revised operating plan (which projects
55.1 trains per day operating over this line segment). Based on these materias, the
environmental staff determined that, from June through September 2000, an average of 64 trains
per day (i.e., an average of almost 9 more trains per day than the 55 trains per day that we
anticipated) operated over thisrail line segment. NS should address, inits next quarterly
environmental status report, whether thislevel of train traffic is expected to continue.

% CSX and NS are filing the reports that we required in Conrail Dec. No. 89. We expect
CSX and NS to continue to serve copies of their George Washington Bridge reports on
NY CEDC' s designated representatives.

% See CSX’sfirst Quarterly Environmental Status Report, which, in its discussion of
Brooklyn issues, incorporates by reference the contents of a CSX letter dated November 9, 2000.
That letter indicates. that CSX had projected atrain count of 44 trains per day; that, as
demonstrated by atrain count study conducted over three 2-week periods during
January/February, July, and September 2000, the actual train count has ranged from 32.7 trains
per day to 47.6 trains per day; and that this range reflects the variability in rail operations related
to particular days, weeks, and seasons.
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THE CONTINUATION OF GENERAL OVERSIGHT. The second annual round®’
of the Conrail general oversight proceeding will be conducted in mid-2001, in accordance with
the schedule indicated in the ordering paragraphs below. We anticipate that, following areview
of the reports, comments, and replies filed in 2001, we will issue another decision concerning
oversight issues. We reserve the right, however, to alter the filing schedule and/or to modify the
reporting requirements, if and to the extent circumgances warrart.

This action will not significantly affect either the quality of the human environment or the
conservation of energy resources.

It is ordered:

1. Except as otherwise indicated, all requests for relief contained in the pleadings filed by
the commenting parties are denied.

2. CSX and NS must file progress reports by June 1, 2001, and must make their
100% traffic wayhbill tapes available to interested persons by June 15, 2001.

3. Comments of interested parties concerning oversight will be due on July 16, 2001.
4. Replieswill be due on August 6, 2001.

5. CSX and NS must continue to file quarterly environmental status reports for the
duration of our oversight period.

6. Thisdecision is effective on the date of service.

By the Board, Chairman Morgan, Vice Chairman Clyburn, and Commissioner Burkes.
Vice Chairman Clyburn commented with a separate expression.

Vernon A. Williams
Secretary

57 CSX has suggested that we might “wish to consider whether alonger interval between
cyclesthan one year is appropriae.” CSX-2 at 90. Atthe present time, we think it best that this
general oversight proceeding be conducted on an annual basis.
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Vice Chairman Clyburn, commenting:

Thisisonly the first annual round of the “general oversight” proceeding. | agree that
CSX and NS have substantially resolved their transitional service problems and have made
progress in other areas including implementing various environmental conditions and settlement
agreements. However, certain operational problems still exist and various environmental and
other issues reman unresolved. TheBoard correctly promotes private negotiations to settle these
concerns, but | want to emphasize that the Board will continue to be vigilant in the ensuing
rounds of oversight to help ensure that these issues are addressed.
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APPENDIX A: ABBREVIATIONS

Ann Arbor Acquisition Corporation d/b/a Ann Arbor Railroad

American Chemistry Council

Annual Daily Tréafic

AES Eastern Energy

National Railroad Passenger Corporation

Appendix

ASHTA ChemicalsInc.

Surface Transportation Board

The Baltimore and Ohio Chicago Termina Railroad Company

Buffalo & Pittsburgh Railroad, Inc.

Car Location Message

Clarendon & Pittsford

Chemical Manufacturers Association

Canadian Nationd (CNR, GTW, and IC)

Central Railroad of New Jersey

Canadian National Railway Company

Conrail Inc. and Consolidated Rail Corporation

Canadian Pacific (CPR, Soo, D&H, and St.L&H)

Canadian Pacific Railway Company

Conrail Inc. and Consolidated Rail Corporation

Consolidated Rail Corporation

Conrail Shared Assets Operations

CSX Corporation and CSX Transportation, Inc.

CSX Intermodal, Inc.

CSX Transportation, Inc.

Conrail Transadion Council

Connecticut Department of Transportation

decibel

Decision

Delaware Otsego Corporation

United States Department of Transportation

E. I. DuPont de Nemours and Company

Delaware and Hudson Railway Company, Inc.

Entire Board

Environmental Impact Statement

Four City Consortium (the Cities of East Chicago, Hammond,
Gary, and Whiting, IN)

Federal Register

Federal Railroad Administration
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FVEW ..o, Fox Valley & Western Ltd.

GMRC ... Green Mountain Railroad

GROW ..o Growth Resources of Wellsboro Foundation, Inc.

GTW e, Grand Trunk Western Railroad Incorporated

GWI e Genesee and Wyoming Inc.

GEW .o Genesee and Wyoming Railroad Company

HRRC ... Housatonic Railroad Company, Inc.

[C e [llinois Central Railroad Company

[CC e, Interstate Commerce Commission

1 | = S Indiana Harbor Belt Railroad Company

[ORY oo Indiana & Ohio Railway Company

IP&L oo Indianapolis Power & Light Company

[ I SG Resources, Inc.

ISRR ot Indiana Southern Railroad, Inc.

Tl e joint-line

JVRR e Juniata Valley Railroad Company

I Livonia, Avon & Lakeville Railroad Corporation

Ly ceeeereernrernreeieeenreeseeeineens nighttime noise level

LIRC oo Louisville & Indiana Railroad Company

LVRR ..o Lycoming Valley Railroad Company

MDOT ..oovviiriiieeere e Maryland Department of Transportation

MNCR ..o, Metro-North Commuter Railroad Company

MTRA . Master Trackage Rights Agreement

NBER ....coovcreececee Nittany & Bald Eagle Railroad Company

NECR ..o New England Central Railroad, Inc.

N I National Industrial Transportation League

NITL Agreement ................ See Conrail Dec. No. 89, slip op. at 248-52

NIDOT ..o New Jersey Department of Transportation

NN ) NJDOT and NJTC

NITC e New Jersey Transit Corporation and NJTRO

NITRO ..oooiiiieie e New Jersey Transit Rail Operations, Inc.

NL&S .o National Lime and Stone Company

NN o TS Number

North Jersey SAA .............. North Jersey Shared Assets Area

North Shore Affiliates......... NSHR, JVRR, NBER, LVRR, SVRR, and UCIR

NS . Norfolk Southern Corporation and Norfolk Southern Railway
Company

NSHR ..o, North Shore Railroad Company

NSR .o Norfolk Southern Railway Company

NYAR .o New York & Atlantic Railway

NYC e New York Central LinesLLC
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NYCEDC .....ccccoovevveeen, New Y ork City Economic Development Corporation

NYCH ..o New Y ork Cross Harbor Railroad

NYDOT ..oovririiririeierieene New Y ork State Department of Transportation

NYMTA o New York Metropditan Transportaion Authority

NYRR ..o New York Regional Rail Corporation

NYSEG ..o New York State Electric & Gas Corporation

NYSEW ..o New Y ork Susquehanna & Western Railroad

OAG ..o, Attorney Generd for the State of Chio

OCE ..o, Office of Compliance and Enforcement

OEMA ..o, Ohio Emergency Management Agency

OhIO ..o ORDC, OAG, PUCO, and OEMA

ORDC ..o Ohio Rail Development Commission

OTP e, on-time performance

PANYNJ ..o Port Authority of New York and New Jersey

PNBC ..o Philadelphia Naval Base Center

PRR . PennsylvaniaLinesLLC

PUCO ..o Public Utilities Commission of Ohio

RBMN ...oooiiieeeeeeeieen, Reading Blue Mountain & Northern Railroad Company

RWCS....cco e Resources Warehousing & Consolidation Services, Inc.

R&S . Rochester & Southern Railroad, Inc.

SAA Shared Assets Area

SEDACOG JRA .....cccceeee. Susguehanna Economic Development Agency-Council of
Governments Joint Rail Authority

SIRC ..o Staten Island Railway Corporation

SL single-line

300 IS Soo Line Railroad Company

South Jersey SAA .............. South Jersey Shared Assets Area

SP e Southern Pacific (Southern Pacific Transportation Company,

St. Louis Southwestern Railway Company, SPCSL Corp., and
The Denver and Rio Grande Western Railroad Company)

SSMB ..o Sault Ste. Marie Bridge Company

SLLEH e, St. Lawrence & Hudson Railway Company Limited

STB e Surface Transportation Board

STWRB ....ccoviiieeeeene Southern Tier West Regiona Planning and Development Board
SVRR .., Shamokin Valley Railroad Company

TEU e 20-foot equivalent unit

TLCPA s Toledo-Lucas County Port Authority

TRLMB ..o, Transit Riders League of Metropolitan Baltimore

UCIR .o Union County Industrial Railroad Company

UP e Union Pacific (Union Pacific Railroad Company and

Missouri Pacific Railroad Company)
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The Uniform Rail Costing System

Wisconsin Central Ltd.

Wisconsin Chicago Link Ltd.

Wisconsin Central System (WCL, FV&W, SSMB, and WCLL)
Waste Management, Inc.

Wyandot Dolomite, Inc.

Wheeling & Lake Erie Railway Company
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APPENDIX B: “SHORT FORM” CITATIONS

Buffalo Rate Study Dec. No. 1 ................. CSX Corporation and CSX Transportation, Inc.,
Norfolk Southern Corporation and Narfolk
Southern Railway Company — Control and
Operating L eases/Agreements — Conrail Inc. and
Consolidated Rail Corporation (Buffalo Rate
Study), STB Finance Docket No. 33388 (Sub-No.
90), Decision No. 1 (STB served Dec. 15, 1999, and
published in the Federal Register on Dec. 20, 1999,
at 64 FR 71188)

Buffalo Rate Study Dec. No. 4 ................. CSX Corporation and CSX Transportation, Inc.,
Norfolk Southern Corporation and Narfolk
Southern Railway Company — Control and
Operating L eases/Agreements — Conrail Inc. and
Consolidated Rail Corporation (Buffalo Rate
Study), STB Finance Docket No. 33388 (Sub-No.
90), Decision No. 4 (STB served July 7, 2000)

Buffalo Rate Study Dec. No. 6 ................. CSX Corporation and CSX Transportation, Inc.,
Norfolk Southern Corporation and Narfolk
Southern Railway Company — Control and
Operating L eases/Agreements — Conrail Inc. and
Consolidated Rail Corporation (Buffalo Rate
Study), STB Finance Docket No. 33388 (Sub-No.
90), Decision No. 6 (STB served Feb. 2, 2001)

Conrail Dec. N0O. 89 .......ccoceevevvreiriiiiiieens CSX Corporation and CSX Transportation, Inc.,
Norfolk Southern Corporation and Narfolk
Southern Railway Company — Control and
Operating L eases/Agreements — Conrail Inc. and
Consolidated Rail Corporation, STB Finance
Docket No. 33388, Decision No. 89 (STB served
July 23, 1998)
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Conrail DeC. N0O. 96 .......ccoeevevvreiieieiiieens CSX Corporation and CSX Transportation, Inc.,
Norfolk Southern Corporation and Narfolk
Southern Railway Company — Control and
Operating L eases/Agreements — Conrail Inc. and
Consolidated Rail Corporation, STB Finance
Docket No. 33388, Decision No. 96 (STB served
Oct. 19, 1998)

Conrail Dec. N0O. 99 .......ccooeivciiiiiiieiiieens CSX Corporation and CSX Transportation, Inc.,
Norfolk Southern Corporation and Narfolk
Southern Railway Company — Control and
Operating L eases/Agreements — Conrail Inc. and
Consolidated Rail Corporation, STB Finance
Docket No. 33388, Decision No. 99 (STB served
Oct. 26, 1998)

Conrail Dec. NO. 102 .........coevveeeeireririeenns CSX Corporation and CSX Transportation, Inc.,
Norfolk Southern Corporation and Narfolk
Southern Railway Company — Control and
Operating L eases/Agreements — Conrail Inc. and
Consolidated Rail Corporation, STB Finance
Docket No. 33388, Decision No. 102 (STB served
Nov. 20, 1998)

Conrail Dec. NO. 107 ......cceeeeveeicieeiiieens CSX Corporation and CSX Transportation, Inc.,
Norfolk Southern Corporation and Narfolk
Southern Railway Company — Control and
Operating L eases/Agreements — Conrail Inc. and
Consolidated Rail Corporation, STB Finance
Docket No. 33388, Decision No. 107 (STB served
Dec. 9, 1998)

Conrail Dec. NO. 109 .......ccccveveeicrieee e, CSX Corporation and CSX Transportation, Inc.,
Norfolk Southern Corporation and Narfolk
Southern Railway Company — Control and
Operating L eases/Agreements — Conrail Inc. and
Consolidated Rail Corporation, STB Finance
Docket No. 33388, Decision No. 109 (STB served
Dec. 18, 1998)
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Conrail Dec. NO. 112 ........ccocoevrvecieerrinnns CSX Corporation and CSX Transportation, Inc.,
Norfolk Southern Corporation and Narfolk
Southern Railway Company — Control and
Operating L eases/Agreements — Conrail Inc. and
Consolidated Rail Corporation, STB Finance
Docket No. 33388, Decision No. 112 (STB served
Jan. 22, 1999)

Conrail Dec. NO. 114 .........ccocoveevciieiiienns CSX Corporation and CSX Transportation, Inc.,
Norfolk Southern Corporation and Narfolk
Southern Railway Company — Control and
Operating L eases/Agreements — Conrail Inc. and
Consolidated Rail Corporation, STB Finance
Docket No. 33388, Decision No. 114 (STB served
Feb. 5, 1999)

Conrail Dec. N0. 123 ........c.ccooveeeiieeriieenns CSX Corporation and CSX Transportation, Inc.,
Norfolk Southern Corporation and Narfolk
Southern Railway Company — Control and
Operating L eases/Agreements — Conrail Inc. and
Consolidated Rail Corporation, STB Finance
Docket No. 33388, Decision No. 123 (STB served
May 20, 1999)

Conrail Dec. N0O. 132 .......ccccoevvveciieriieenns CSX Corporation and CSX Transportation, Inc.,
Norfolk Southern Corporation and Narfolk
Southern Railway Company — Control and
Operating L eases/Agreements — Conrail Inc. and
Consolidated Rail Corporation, STB Finance
Docket No. 33388, Decision No. 132 (STB served
Sept. 22, 1999)

Conraill Dec. NO. 133 ........ccoveeeeiriiee e CSX Corporation and CSX Transportation, Inc.,
Norfolk Southern Corporation and Narfolk
Southern Railway Company — Control and
Operating L eases/Agreements — Conrail Inc. and
Consolidated Rail Corporation, STB Finance
Docket No. 33388, Decision No. 133 (STB served
Nov. 4, 1999)
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Conrail Dec. NO. 134 .........ococvueeeiieeiirieenns CSX Corporation and CSX Transportation, Inc.,
Norfolk Southern Corporation and Narfolk
Southern Railway Company — Control and
Operating L eases/Agreements — Conrail Inc. and
Consolidated Rail Corporation, STB Finance
Docket No. 33388, Decision No. 134 (STB served
Nov. 19, 1999)

Conrail Dec. NO. 154 .........ccocoveviceeeiirinenns CSX Corporation and CSX Transportation, Inc.,
Norfolk Southern Corporation and Narfolk
Southern Railway Company — Control and
Operating L eases/Agreements — Conrail Inc. and
Consolidated Rail Corporation, STB Finance
Docket No. 33388, Decision No. 154 (STB served
May 31, 2000)

Conrail Dec. NO. 166 .........cceouverevrerirnnnnns CSX Corporation and CSX Transportation, Inc.,
Norfolk Southern Corporation and Narfolk
Southern Railway Company — Control and
Operating L eases/Agreements — Conrail Inc. and
Consolidated Rail Corporation, STB Finance
Docket No. 33388, Decision No. 166 (STB served
Aug. 22, 2000)

Conrail Dec. NO. 167 ......cceeeeveeeiriieririeenns CSX Corporation and CSX Transportation, Inc.,
Norfolk Southern Corporation and Narfolk
Southern Railway Company — Control and
Operating L eases/Agreements — Conrail Inc. and
Consolidated Rail Corporation, STB Finance
Docket No. 33388, Decision No. 167 (STB served
Aug. 22, 2000)

Conrail Dec. NO. 168 .........ccoceeevvveeeernnnee. CSX Corporation and CSX Transportation, Inc.,
Norfolk Southern Corporation and Narfolk
Southern Railway Company — Control and
Operating L eases/Agreements — Conrail Inc. and
Consolidated Rail Corporation, STB Finance
Docket No. 33388, Decision No. 168 (STB served
Aug. 22, 2000)
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General Oversight Dec. No. 1 ..........

General Oversight Dec. No. 3 ..........

UP/SP general oversight proceeding

STB Finance Docket No. 33388 (Sub-No. 91)

CSX Corporation and CSX Transportation, Inc.,
Norfolk Southern Corporation and Narfolk
Southern Railway Company — Control and
Operating L eases/Agreements — Conrail Inc. and
Consolidated Rail Corporation (General Oversight),
STB Finance Docket No. 33388 (Sub-No. 91),
Decision No. 1 (STB served Feb. 9, 2000, and
published in the Federal Register on Feb. 14, 2000,
at 65 FR 7414)

CSX Corporation and CSX Transportation, Inc.,
Norfolk Southern Corporation and Narfolk
Southern Railway Company — Control and
Operating L eases/Agreements — Conrail Inc. and
Consolidated Rail Corporation (General Oversight),
STB Finance Docket No. 33388 (Sub-No. 91),
Decision No. 3 (STB served Nov. 30, 2000)

Union Pacific Corporation, Union Pacific Railroad
Company, and Missouri Pacific Railroad Company
— Control and Merger — Southern Pacific Rail
Corporation, Southern Pacific Transportation
Company, St. Louis Southwestern Railway
Company, SPCSL Corp., and The Denver and Rio
Grande Western Railroad Company, Finance
Docket No. 32760 (Sub-No. 21)
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APPENDIX C: THE CSX-1 AND NS-1 PROGRESS REPORTS

THE CSX-1 PROGRESS REPORT. CSX ingiststhat, in general, implementation of
the Conrail transaction has thus far been successful. CSX concedes, of course, that
implementation hasnot been problem-free, but CSX maintains that these problems,*® though
“extremely trying” to CSX and its custamers, have been the exception and not the rule; and, CSX
argues, the problems that remain are being solved, the pertinent indicators are improving, and
CSX’srail operations are now transitioning to anormal status. CSX contends, furthermore, that
the problems that have occurred should not obscure the great permanent benefits that will result
from the Conrail transaction. The Conrail transaction, CSX explains, brought new competitive
rail service to portions of the eastern United States that previously had either no major railroad
competition or very little such competition; and, CSX adds, the Conrail transaction also created
many new single-line service routes for CSX’ s customers, both historic customers and those
located on Conrail’ s lines.*

THE NS-1 PROGRESS REPORT. NS arguesthat, although it is still too ealy to
assess the full effects of the reintroduction of rail-to-rail competition into major markets in the
Northeast for thefirst time in decades, there can be no doubt but that the shipping community
has already benefitted from the vigorous NS vs. CSX competition for traffic that previously had
been able to be handled solely by Conrail. NS concedes, however, that, on account of the
start-up problems that occurred after the Split Date, the shipping community has not yet enjoyed
the full benefits of the enhanced competition made possible by the Conrail transaction. And NS
further concedes that, in certain locations (e.g., Buffalo, NY), the reintroduction of competitive
rail service has been delayed because the pre-plit Date infrastructure could not accommodate
the needs of two carriers. NS maintains, however, that, even at this early date, the new
intramodal competition that has already occurred gives a good indication of the ultimate benefits
of the Conrail transaction. And, NS adds, since October 1999 three important measures of
service (average train speed, total cars on line, and average dwell time) have steadily improved
on the NS system.

% CSX claimsthat many of the initial difficulties experienced in implementation
reflected unexpected traffic volumes, car classification problems, and problems with
interchanges with other carrias.

% CSX aso notes that, in integrating the Conrail assets allocated to CSX, CSX has made
enormous capital expenditures (over $640 million during the period 1997 to June 1, 2000, by
CSX’scalculations, see CSX-1 at 18). CSX further notes that it intends to continue toinvest in
cost-justified rail and intermodal infrastructure projects to the extent that capital is available and
return on investment is acceptable And, CSX adds, it has competed aggressively to win traffic
opened up to it by the Conrail transaction.
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APPENDIX D: LOCAL,STATE, AND REGIONAL INTERESTS, AND DOT

INDIANA CITIES OF EAST CHICAGO, HAMMOND, GARY, & WHITING. The
interests of the Indiana cities of East Chicago, Hammond, Gary, and Whiting (referredto
collectively as the Four City Consortium or FCC) vis-avis the Conrail transaction were
addressed in the decision approving that transaction. See Conrail Dec. No. 89, dlip op. at
153 n.239, 159, 160 n.256, 176 (ordering paragraphs 17 and 19),%° 333-34, 405-06
(Environmental Condition 21). See also Conrail Dec. No. 96, slip op. at 20-24, 26 (ordering
paragraph 15), 63-70. See also Conrail Dec. No. 114 (revising Environmental Condition 21).

The Comments Of The Four City Consortium. FCC contends that the Conrail
transaction has exacerbated wha was, even prior to that transaction, a situation of extreme
congestion at rail/highway grade aossings in the densely populated Four Cities region. FCC
insists that, with respect to the principal CSX and NS linesin the Four Citiesregion (CSX’s
“B&OCT” line between Calumet Park, IL, and Pine Junction, IN, and NS “Nickel Plate” line
between State Line Tower, IN, and Hobart, IN),** matters clearly have gotten worse since
implementation of the Conrail transaction; the environmental, safety, and socioeconomicimpacts
of that transaction on the Four Cities region, FCC advises, ae greater even than those
documented by FCC in the Conrail proceeding. FCC contends, in particular: that, on the
B& OCT line, daily tran movements have increased by six trains per day, and average train
speeds have decreased to 9.0 mph;® that, on the Nickel Plate line, daily train movements have
not decreased and may actually have experienced a substantial increase, and average train speeds
have been below applicants projections; and that, because train traffic has increased and train
speeds have decreased, there has been (by FCC’s calculations) a 234% increasein vehicle delay

% QOrdering paragraph 17 requires CSX and NS “[to] comply with the environmental
mitigation conditions set forth in Appendix Q.” Ordering paragraph 19 requires CSX and NS
“[to] adhereto all of the representations they made during the course of this proceeding, whether
or not such representations are specifically referenced in this decision.”

1 FCC indicates that these two lines traverse numerous busy rail/highway grade
crossings in the Four Cities region. FCC further indicates tha it is focusing on these two lines:
because these are the lines on which the most critical post-transaction congestion problems are
occurring; and because these are the only lines for which CSX and NS have voluntarily provided
the post-transaction train movement data (averagedaily volumes and speeds) that is necessary to
ameaningful assessment of rail operations.

2 FCC indicates that problems on the B& OCT line are compounded by that line's
10 at-grade rail/rail crossings. FCC adds. that CSX does not control dispatching at any of these
crossings; and that, in many instances, either the othe railroad’ s trans have dispatching priority
or trains are dispatched on a first come, first served basis.
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time, from 220,104 hours to 734,947 hours. FCC further contends that the enormous increase in
vehicle delay times has had significant adverse impacts on, among other things: the efficient
provision of fire police, and emergency service families commuting to/from work and school;
the propensity of aea motorists to ignore grade crossing protection devices (including, in
particular, lowered crossing gates) at significant risk to themselves and their passengers; and the
propensity of pedestrians (particularly children) to climb under and through stopped trains. And,
FCC adds, over and above the considerable safety, congestion, and transportation system
impacts, the enormous increase in vehicle delay times has had substantial negative air quality,
noise, and fuel consumption impacts®

FCC further contends that CSX and NS have failed to comply with many of the
representations they made respecting capital investments and operating improvements in the
Four Citiesregion (in particular, improvements regarding numbers of trans and averagetrain
speeds). FCC insists that, despite assurances by CSX and NS (assurances, FCC adds, that were
relied on both by FCC and by the Board) that post-transaction congestion problems in the Four
Citieswould get better as aresult of certain operational and infrastructure improvements, the
situation has actually gotten worse, at least over the B& OCT line and the Nickel Plate line.
Current problems, FCC explains, are caused, at least in part, (i) by daily train traffic levels that
are higher than those projected by CSX and NS, (ii) by average train speeds that are far below
those projected by CSX and NS, and (iii) by the railroads' refusal to reroute any of the increased
train traffic avay from these corridors and their failure to prevent trains from stopping in
positions where they block major at-grade highway crossings.®

Request For Relief. FCC contendsthat, in view of the adverse environmental, safety, and
socioeconomic impacts of the Conrail transaction in the Four Cities region, and because the
conditions previously imposed to mitigate those adverse impacts have proven inadequate,®> we

8 FCC also claims that the post-transaction increase in rail traffic over therail lines
traversing the Four Cities region has had negative impacts on the Cities' respective infrastructure
improvement and economic development plans, which (FCC notes) are vital tothe economic
recovery of the Four Cities region.

® FCC indicates that, in response to the growing congestion problems that have been
experienced inthe region, and because of the perceived lack of atention paid by therailroads to
these problems, the Cities of Hammond and East Chicago have had to enact ordinances
prohibiting the railroads from blocking at-grade highway/rail crossings for periods of more than
5 minutes at any one time without allowing vehicles and pedestrians to cross the tracks, except
where required for safety or other unusual circumstances.

% FCC concedes that CSX has been making upgrades on the B& OCT ling, but insists
(continued...)
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should impose additional limited protedive conditions that will encourage the Conrail applicants
(and, in particular, CSX) to give more serious consideration to the Alternative Routing Plan
previously proposed by FCC. See Conrail Dec. No. 89, slip op. at 333-34.%

(1) With respect to the B& OCT line, FCC asks that we impose the following
requirements. (@) FCC asks that we require CSX to re-route traffic off of the B& OCT line
between Calumet Park and Pine Junction in at least sufficient amounts so that no more than
31.7 trains per day on a monthly average basis traverse this line segment. FCC asks that we
further provide that, to the extent possible, trains re-routed off of the B& OCT line must move
over the Conrail Porter Branch and the grade-separated Indiana Harbor Belt Railroad Company
(IHB) line vialvanhoe and Tolleston. (b) FCC asksthat we require CSX, in any month in which
CSX expects to operate more than an average of 31.7 trains per day over the B& OCT line
between Calumet Park and Pine Junction, (i) to provide as much advance natice as possible to
FCC, and (ii) to conduct itstrain operations in a manner that will mitigate congestion (e.g.,
non-rush hour operations, no blockage of critical at-grade highway/rail crossings, aternative
routings). FCC asks that we further provide that, in any event, CSX shall not be permitted to
operate more than 31.7 trains per day over the B& OCT line until mitigation issues are resolved
through a mutually acceptable agreement with FCC.

(2) With respect to the Nickel Plate line, FCC asks that we impose the following
requirements. (@) FCC asks that we require NS to operate no more than 11.2 trains per day on a
monthly average basis over the Nickel Plate line between State Line Towe and Hobart. (b) FCC
asks that we also require NS, in any month in which NS desires to operate more than an average
of 11.2 trains per day on amonthly average basis on the Nickel Plate line between State Line

85(...continued)
that these upgrades may actually make mattersworse FCC explains. that many of these
upgrades are designed to accommodate longer trains; that alonger train requires more time for
deceleration and acceleration for each stop; that, because frequent stops are required by the
numerous rail/ral crossings on the B&OCT line, average operating speeds are unlikely to
increase to any sgnificant extent; and that an increase in the length of CSX’ strains, without a
corresponding increase in train speeds, will only serve to increase the amount of time drivers and
pedestrians must wait for trains to pass at a specific highway/rail at-grade crossing.

% FCC contends that, dthough it has been involved in “produdive negotiations” with
CSX and NS over railroad congestion issues, negotiations have not yet produced, and may never
produce, an agreement that would obviate the need for imposition of additional environmental
mitigating conditions by the Board. FCC therefore asks that we impose the additional conditions
discussed in the text “ should negotiations over a settlement agreement between our cities and the
railroads fail prior to the Board' s decision in this oversight proceeding.”
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Tower and Hobart, (i) to provide as much advance notice as possible to FCC, and (ii) to conduct
itstrain operations in a manner that will mitigate congestion (e.g., non-rush hour operations, no
blockage of critical at-grade highway/rail crossings, alternative routings). FCC also asks that we
provide that, in any event, NS shall not be permitted to operate more than 11.2 trains per day
over the Nickel Plate line until mitigation issues are resolved through a mutually acceptable
agreement with FCC.

(3) FCC a'so contends that, to better enable FCC to ascertan the effects of the Conrail
transaction on the rail lines that traverse the Four Cities region, we should impose an additional
reporting requirement on CSX and NS. The requirement contemplated by FCC would require
each of CSX and NS to provide FCC, on at least a quarterly basis during the remaining period of
the Board' s oversight imposed in Conrail Dec. No. 89 and on at least an annual basis for a period
of 5 years theregfter, with reports containing the average number of daily train movaments,
average train speeds (or elapsed time between segment end points for each train), and average
train lengths (or actual length for each train) for each of its owned and/or operated ral line
segments in East Chicago, Hammond, Gary, and Whiting, during the period in question.®’

The CSX-2 Reply and First Quarterly Environmental Status Report. CSX concedes
that, following the Split Date, it experienced operational difficulties that, in the Four Cities area,
extended into February 2000. CSX insists, however: that the situation in the Four Cities area
has greatly improved since March 2000; that CSX has been working diligently in good faith to
implement the commitments (including thefinancial and operational commitments) it madein
the October 1998 CSX/FCC settlement agreement; and that, although the actions agreed to in
that settlement agreement have not produced the desired results as quickly as FCC had hoped,
there is no reason at this time to doubt that these actions will effectively compensate for any
increased train traffic through the Four Cities area that results from the Conrail transaction. CSX
therefore concludes that no additional conditions are warranted at thistime.

Train Caps Are Not Appropriate. CSX insiststhat the local train caps sought by FCC
would be inconsistent with the national transportation policy of promoting freight transportation
by rail and with thecommon carrier obligations of railroads. Such caps, CSX explains, would
seriously impede eficient train operations not just locally but throughout an integrated rail
network.

7 FCC explains that, without the information that would be produced under the
additional reporting requirement, FCC cannot generate a complete assessment of CSX’sand NS
operations over therail lines traversing the Four Citiesregion. CSX and NS, FCC adds, have
indicated that, unless they are required to provide thisinformation to FCC, they will not provide
it.
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Capital Improvements Provide A More Appropriate Solution. CSX contends that the
capital improvements now contemplated will provide a more appropriate solution for motor
vehicle delay in the Four Citiesarea CSX adds: that it hasalready made excellent progressin
its attempts to achieve more centralized control of the rail/rail interlockings on the B& OCT line;
that, in particular, several such interlockings have already been modernized through installation
of new current technology signals, power crossovers, and/or dispatcher control; that, however,
the full benefit of the improvements that have already been made have not yet been experienced,
because (CSX expains) anumber of other significant projectsin the Chicago area aretill in
progress, and that the completion of the various projects now in progress should have a
significant positive impact on CSX’ s ahility to maneuver through the Four Cities.

Action On FCC'’s Requests Should Be Deferred. CSX asks that we permit it to proceed
with its program of capital improvements, and that we defer all requests for the imposition of
additional conditions until those capital improvements have been given a chance to produce the
expected operdional improvements.

FCC’s Motor Vehicle Delay Statistics Are Misleading. CSX, which disputes FCC's
claim that the present level of motor vehicle delay isworse than it was prior to the Split Date,
claims that FCC’s motor vehicle delay statistics are, at best, misleading. CSX indicates, among
other things, that FCC’ s statistics do not clearly differentiate between the poor situation through
February 2000 and the improved situation since March 2000. CSX insists that, in general, the
trend since March 2000 has been positive. And, CSX adds, the trend, as time goes by, will get
even better, as the benefits from CSX’ s various capital improvements are achieved.

Negotiations Will Continue. CSX indicates that it remains hopeful that it will be able to
resolve all outstanding issues with FCC regarding motor vehicle traffic delay. CSX insiststhat it
has been working hard to improve operations in the Chicago area, both for its own benefit and
for the benefit of the communities through which it operates.®® And, CSX adds, Board oversight
is the appropriate mechanism to enaure that CSX delivers on its commitments.

The NS-2 Reply and First Quarterly Environmental Status Report. NS contends that
we should deny FCC'’ s requests for the imposition of additional conditions. Denial of FCC’'s
requests, NS explains, would allow the existing conditions to be fairly utilized.

8 CSX has been, and will continue, meeting with FCC, and notes in its First Quarterly
Environmental Status Report that FCC has acknowledged CSX’ s actions to improve train speeds
and fluidity of operations, which have reduced the number of blocked crossing complaints.
According to CSX, issues discussed at these meetings indude, among other things:

(1) proposalsto re-route train traffic over the IHB; (2) installation of atrain location and
monitoring system; and (3) coordination of emergency response officials.
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Operating Plans Not Inflexible, Train Caps Not Appropriate. NS, which appears to
concede that theaverage train gpoeeds reported by NS have been bd ow those anticipaed in NS
operating plan, insists that we should not treat as “ironclad” the operating plans submitted by the
applicants in the Conrail proceeding; to do so, NS warns, would constitute an enormous
deviation from previous Board practice and would render unworkable the control application
process. NS adds that, “while railroads do their best to predict the amount of post-transaction
traffic likely tomove over agivenline, railroads need flexibility because the amount of traffic
that actually moves over a particular line depends upon shipper demand. Indeed, atraffic cap
could well interfere with applicants’ ability to carry out their statutory obligation to provide
common carrier service upon reasonable request. Therefore, neither [the Board] nor the ICC has
imposed permanent caps on the number of trains the railroads can operate or specified that
existing freight must be transported by a specific route.” Conrail Dec. No. 96, slip op. at 22.

Additional Operational Improvements Are Anticipated. NS, which notes tha (at the time
of filing its NS-2 reply) it had only just completed the first year of operations of the expanded
NS system, advises that adjustments will continue to be made as operational improvements are
put into place. And, NS adds, the comments submitted by FCC fail to note the significant steps
(including, in particular, the installation of power switches at one interchange) that NS has
already taken to alleviate congestion in the Four Cities area.

Mitigation Already Imposed Should Be Allowed to Work. NS contends that the mitigation
already imposed by the Board should be allowed to work. NS contends, in particular, that the
mechanisms already in place that provide for joint meetings among FCC, CSX, NS, and IHB, as
well as status reports by CSX and NS, are appropriate to address FCC’ s issues.

Negotiations Should Continue. NS, which indicatesthat it is engaged in ongoing
discussions with communities in the Four Cities area to resolve concerns about grade crossing
blocking, and which further indicaes that it is optimistic that mutually agreeable solutions will
be found to alleviate these grade crossing issues, contends that we should allow the parties to
continue their efforts to seek reasonable solutions that will accommodate both the interests of the
Four Cities and the needs of NS for the efficient and safe operation of itsrail system. There
would be, NS advises, little incentivefor NS to continue good-faith negotiaions with FCC if
FCC were to take theposition that all of its demands, no matte how extreme or crippling to rail
service and rail safety, must be met in order to cometo a“mutually” acceptable resolution.®

% NS notesin its First Quarterly Environmental Status Report thet it participated with
CSX and IHB at the October 19, 2000 joint meeting convened by FCC, where the parties
discussed the placement of the trainlocation monitoring system and established a committee to
(continued...)
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Additional Reporting Requirement. NSinsists that the “onerous’ additional reporting
requirement sought by FCC demonstrates that FCC' s focus is not restricted to the impacts of the
Conrail transaction. NS contends, however, that those impacts mark the limit of the Board's
consideration in this oversight proceeding. And, NS adds, collection of the sort of operating data
now sought by FCC wouldrequire a substantial expenditure of resources.

MARYLAND DEPARTMENT OF TRANSPORTATION. Because the Governor of
Maryland, by letter dated October 2, 1997, indicated that the State of Maryland had entered into
agreements with CSX and NS and therefore supported the Conrail application, the Board did not
need to address the interests of the State of Maryland vis-a-vis the Conrail transaction in the
decision approving that transaction. See, however, Conrail Dec. No. 89, slip op. at 420
(Environmental Condition 51 requires CSX and NS to comply with the terms of their negotiated
agreements, dated September 24, 1997, with the State of Maryland).

The Comments Of The Maryland Department Of Transportation. MDOT advises
that the implementation of the Conrail transaction has not gone as well as had been hoped.

Adverse Impacts On MARC Passenger Rail Service. MDOT advises that the Conrail
transaction has adversely impacted the Maryland commuiter rail service known as MARC.™
MDOT claims: that, 9nce the Split Date there has been a serious declinein on-time
performance (OTP) on the Camden Line, and, to a lesser degree, on the Brunswick Line; tha,
after the Split Date, passenger trains were often canceled, or delayed by several hours as freight
trains were deployed ahead of scheduled passenger trains; that, although there has been some
recent improvement, OTP is still, on average, only in the low 80 percentiles and not yet near the
minimally tolerable 90% level; that thisadverse impact is not in keeping with the commitments
given by CSX both in its operating plan and also in the CSX/Maryland negotiated agreement
dated September 24, 1997; and that, even with reductions in service by MARC to help CSX
accommodate addtional freight traffic, OTP has not achieved pre-transaction levels

Problems Attributable To CSX. MDOT ingists that, although the operating plans filed by
CSX and NS clearly stated that the forecasted changes in business would have no impact on
passenger rail srvice in the Washington DC, or Baltimore, MD, areas, and although CSX

89(...continued)
oversee installation of the system. Other matters discussed included the capacity of the IHB
corridor and possible expansion of the train location monitoring system..

0 MARC operates on three lines: the Camden Line (owned by CSX, and referred to by
CSX asthe Capital Subdivision); the Brunswick Line (owned by CSX, and referred to by CSX as
the Metropolitan Subdivision); and the Penn Line (owned by Amtrak).
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claimed that adequate capacity was available to accommodate expected growth in freght rail
traffic as well as the existing passenger rail traffic, the fact of the matter (as MDOT sees things)
isthat the Conrail transaction has had an adverse impact on MARC service because (MDOT
claims) CSX has not had adequate capacity.”* MDOT further claims. that MARC service has
not increased since CSX’ s operating plan was filed; that, on the contrary, MARC has reduced its
passenger train service on the Camden Line to accommodate additiond freight service that,
therefore, the problems that have occurred have not been MARC' sfault but CSX’s; and that
MARC is baffled by CSX’ s reference (in the CSX-1 report) to MARC trains as “daily conflicts.”
And, MDOT adds, itsreview of service issues shows that not all delays were capacity related,
many delays, MDOT claims, can be tied to poor dispatching decisions, insufficient spacein
freight yards and terminals outside the MARC service area, or crew availability.”

New Contract Under Negotiation With CSX. MDOT indicatesthat itis“now” (at the
time its comments were filed in July 2000) in the process of negotiating a new contract with CSX
for use of itstracks. MDOT further indicates: that negotiations have gone well; that its goal isto
compl ete negotiations and execute a new multi-year contract “by the end of this summer”; that
an effort is being made to make certain concessions and improvements within the framework of
the new contract to address many issues; and that, although MDOT is hopeful that these
adjustments will help, MDOT believes that it isimportant that the Board continue to monitor the
significant impacts that the Conrail transaction has had on MARC service. MDOT adds. that we
should recognize the importance of quality rail service to commuters as well as shippers; that
there may come atime when the protection of the public good requires intervening conditions
that the Board has the power to impose conditions when an adverse effect (such asCSX’s
inability to reliably operate MARC train service) occurs as aresult of a Board-approved
transaction; and that, if necessary, the Board should not hesitate to exercise its statutory powers
for the benefit of the public and consistent with the pulbdic interest.

Diversion Of Truck Traffic To Rail. MDOT notes that, although both CSX and NS
anticipated that the Conrail transaction would take trucks off the interstates by providing superior
rail service alternatives, this does not appear to have been the case to date. MDOT daimsthat, in
fact, severe savice problems have resulted in many shippers using more trucks than before to

1 MDOQOT adds that, although there has been no issue with NS and MARC service
“directly,” NS service problems on Amtrak lines have “indirectly” had some impacts on
MARC's OTP.

2 MDOT also contends that, although the State of Maryland did indeed agree to look at
certain capital projects that would have enhanced operations considerably, nothing in Maryland's
agreement with CSX predicated the continued operation of the MARC trains in atimely, reliable
manner on the completion of those prgects.
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assure timely delivery of goods. And, MDOT adds, the Port of Baltimore has |ost some
customers as shippers have looked for other ports with better rail service.

Status Of Other Commitments To The State Of Maryland. MDOT advises that many of
the itemsincluded in the negotiated agreements dated September 24, 1997, have not yet been
addressed. MDOT adds: that it is hopeful that work will begin soon and that commitments to
the State of Maryland will be implemented as agreed to; that, indeed, it isMDOT’s
understanding that the operating plans filed by CSX and NS were commitments to achieve
proposed service and infrastructure improvements within 3 years after the implementation date;
and that it isalso MDOT’ s understanding that the Board will monitor implementation and
transaction impads for 5 years.™

The Comments Of Transit Riders League Of Metropolitan Baltimore. TRLMB,
which was formed in 1999 to improve public transit through informed citizen action,”™ asks for
our support in resaving service delays along MARC’s Camden and Brunswick Lines. TRLMB
advises that thesedelays, which (TRLMB indicates) have victimized thousands of MARC
passengers, have been caused, & least in part, by additional CSX freight traffic and by CSX
equipment failures. TRLMB claims that, although CSX has cited many causes for the MARC
delays (including signal problems, communications problems, bad weather, and commercial
power outages), CSX has not acknowledged the most obvious cause of many of the delays:
additional CSX freight traffic on the MARC lines. TRLMB insists that the delays caused by

3 See MDOT's comments, Attachment Number 2 (the letter of the Governor of
Maryland, dated October 2, 1997; the CSX/Maryland negotiated agreement, dated September 24,
1997; the NS/Maryland negotiated agreement, also dated September 24, 1997).

" Asrespects CSX, MDOT contends that CSX has not yet moved farward on its
commitments to implement intermodal service between Bdtimore and Detrait, Indianapolis,
Cleveland, Columbus, and St. Louis. Asrespects NS, MDOT contends that NS has not yet
moved forward on its commitments: to improve clearances to enable 20'2" double stack
intermodal service along the Northeast Corridor between the Port of Baltimore and Perryville,
MD, and Harrisburg, PA; to establish an automobile distribution terminal in the Baltimore area;
to set up an expanded and/or improved conventional intermodal facility; to construct a bimodal
Triple Crown RoadRailer terminal in the Baltimore area; to improve the track connection at
Hagerstown to facilitate the flow of traffic; to establish new scheduled bimodal Triple Crown
RoadRailer service viathe Northeast Corridor to serve the Baltimore area; and to develop regular
high cube intermodal and domestic double stack train service between the Baltimore area and
Chicago and other midwest areas.

> TRLMB indicates that it represents more than 600 users of bus, light rail, subway, and
MARC service in the Baltimore region.
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CSX’s poor management of the integration of Conrail’ s operations into CSX’s existing
operations has directly (though perhaps not solely) caused many of the late trains experienced by
MARC customers. These problems, TRLMB adds, are clearly related to the Conrail transaction;
such problems are not, TRLMB explains, smply pre-existing problems that have no connection
to that transaction. TRLMB therefore insists that we must take a firm stance against CSX’s
continued failure to adhere to its promise to provide freight service without adverse impact on
commuter service.

Relief Requested. (1) TRLMB contends that, to ensure that MARC trains run on time, we
should require CSX to give MARC service priority along CSX lines so that MARC passenger
trainswill not be ddayed by CSX freight trains. And, TRLMB adds, this requirement should
remain in effed until such time as CSX and its partner agencies and stateand local governments
construct a necessary third track along the Camden Line. (2) TRLMB asks that we require CSX:
to establish a back-up operations center so that freight and commuter traffic is not delayed when
the Jacksonville operations center is unable to operate; to pay $50,000 to MDOT to be used for
the establishment of arestitution fund for riders who incur additional costs for child-care,
commuting, lost wages, or leave time, €c., as aresult of late trains operated by CSX; and to
establish a supervisor on-site at MARC headquarters to assist in dealing with commuter traffic
delays, customer complaints, and other operational issues. (3) TRLMB also asks that we hold
field hearings along the Camden and Brunswick Lines, and in other parts of the country where
commuter service has been affected by CSX’s acquisition of lines formerly operated by Conrail.
Such hearings, TRLMB contends, would allow usto hear directly from commuters who have
been let down by CSX’ s failure to honor the promises it made during the Conrail proceeding.

The CSX-2 Reply. (1) CSX concedes that there was, after the Split Date, a significant
decline in on-time performance (OTP) of MARC trains on the Camden Line and, to a lesser
extent, on the Brunswick Line. CSX advises, however, that MARC service has been improving,
and achieved 91% overall OTP in July 2000. (2) CSX disputes MDOT’ s claim that the decline
in OTP occurred despite the fact that MARC reduced the frequency of its service since the
Split Date. There has been, CSX insists, no decline in the frequency of MARC service since the
Split Date. (3) CSX insiststhat MARC trains do indeed present “daily conflicts” on the Camden
Line. CSX explains: that these “conflicts’ are the meetings of a northbound MARC train and a
southbound MARC train on the Camden Line; that CSX, in its Operating Plan, predicted that
capacity would be sufficient (i.e., CSX did not anticipate these conflicts) because CSX assumed
that Maryland would follow through on its commitment to construct the “Penn Connection”
between Amtrak’ s Northeast Corridor and Camden Station in Baltimore; and that the Penn
Connection, if constructed, will allow MARC trains to operate over the Camden Linein one
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direction only.” (4) CSX advises that a number of capital projects, one of which isthe Penn
Connection, are important issues in the ongoing contract negotiations between CSX and MARC.
CSX contends that these negotiations should be permitted to proceed without intervention by the
Board. (5) CSX advisesthat CSX and MARC, as part of their negotiations, are contemplating
the establishment of a Joint Corridor Improvement Committee. CSX promisesto seeto it that
the points raised by TRLMB are brought to the attention of that Committee.

The NS-2 Reply. NSindicates that it recognizes the importance, to the State of
Maryland and the Port of Baltimore, of the various NS infrastructure and service improvements
referenced in the NS/Maryland negotiated agreement dated September 24, 1997. NS adds. that
it hopes to implement many of these over the coming years; that, however, service disruptions
and the absence of anticipated market developments have undermined the immediate utility of
certain infrastructure and service improvements, while demonstrating the need for others; that
NS will continue to keep the State apprised of developmentsin thisregard; and that NS will
continue to work with the State and the Port to develop new initiatives that make sensein the
post-Split Date environment.

STATE OF NEW YORK (NYDOT). Theinterests of the State of New Yok vis-&vis
the Conrail transaction were addressed in the decision approving that transaction. See Conrail
Dec. No. 89, dip op. at 47 n.70, 79-88, 115-16, 160 n.256, 180 (ordering paragraph 62), 313-19.
See also Conrail Dec. No. 96, slip op. at 41.

The Comments Of The State Of New York. NYDOT’s comments are focused on three
topics. capacity constraints and infrastructure improvements; cooperation with public agencies;,
and monitoring and mai ntenance of remedial measures.

Capacity Constraints And Infrastructure Improvements. NYDOT indicatesthat it is
troubled by CSX’s “recurrent theme” that, if the East-of-the-Hudson condition” is to work

6 CSX indicates that, if the Penn Connection is constructed: during the morning
commute, MARC trains “returning” from Union Station in Washington, DC, to Camden Station
in Baltimore, MD, will run viathe Northeast Corridor raher than the Camden Line; and that,
during the evening commute, MARC trains “returning” from Camden Station in Baltimore to
Union Station in Washington will run viathe Northeast Corridor rather than the Camden Line.

" See Conrail Dec. No. 89, slip op. at 177, ordering paragraph 28: “CSX must attempt
to negotiate, with CP, an agreement pursuant to which CSX will grant CP either haulage rights
unrestricted asto commodity and geographic scope, or trackage rights unrestricted as to
commodity and geographic scope, over the east-of-the-Hudson Conrail line that runs between

(continued...)
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effectively, “additional public support” in the form of state funds for infrastructure expansion
must be provided. NYDOT adds that it is further troubled by CSX’s “similar position” on the
status of rail service and competition in the Buffalo aea. NYDOT insids that, although “public
support” for rail infrastructureimprovements remans a mainstay of New Y ork State
transportation policy, the complete public funding of specific facilities or facilities expansion
should not be a pre-condition to compliance with mandates legally imposed by the Board on
private rail consolidation transactions. And, NYDOT adds, the record suggests that, although
there are actions the carriers themselves could take to improve the efficiency of current
operations and resolve capacity-related conflids, these actions have been deferred due to their
unwillingness to commit resources to the associated facilities expansions and/or infrastructure
upgrades.™

NYDOT contends: that New Y ork remains committed to an active partnership with CSX
and CP to promote the growth of competitive rail freight service throughout the East-of-the-
Hudson region; that, however, the primary responsibility for fulfilling theconditions imposed in
the decision approving the Conrail transaction rests with the parties to the transaction that gave
rise to those conditions; and that, where this requires investment or other action to remedy
capacity constraints or other infrastructure limitations, delay through default to the public sector
is not an acceptable resolution. NYDOT insists that, through our actionsin this oversight
proceeding, we should reaffirm this principle.

Cooperation With Public Agencies. NYDOT argues tha we should keep a dose eye both
on CSX as respectsits relationship with Metro-North Commuter Railroad Company (MNCR)

7(...continued)
Selkirk (near Albany) and Fresh Pond (in Queens), under terms agreeable to CSX and CP, taking
into account the investment that needs to continue to be made to the line.” See also Conrail Dec.
No. 89, dlip op. at 18 (item 10), 82-83; Conrail Dec. No. 99; Conrail Dec. No. 102; Conrail Dec.
No. 109; Conrail Dec. No. 112; Conrail Dec. No. 123; Conrail Dec. No. 132; Conrail Dec.
No. 133; Conrail Dec. No. 134.

8 NYDOT notes, by way of example, that, although MNCR has agreed to reduce the
vertical safety clearance on its portion of the Hudson Line from 6" to 4" (to allow the movement
of intermodal “trailers-on-flat cars’ once proper detection equipment isin place), a dispute
between CSX and CP over which carrier should pay the cost has stalled all progress. NYDOT
further notes, again by way of example, that, although CSX and CP apparently agree on the need
for asecond intermodal track at the Harlem River Y ad to alow them to better coordinatetheir
joint use of that yard, progress in this regard has been delayed by their belief that some party
other than themselves should pay for this track.
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and also on NS as respects its relationship with the Southern Tier West Regional Planning and
Development Board (STWRB).

(1) Asrespectsthe CSX/MNCR relationship, NYDOT contends. that MNCR, as owner
of the segment of the Hudson Line between Poughkeepsie and New Y ork City, must
accommodate CSX’s freight operations east of the Hudson River asit fulfills its own mandate to
manage the provision of daily inter-city passenger and commuter service between pointsin the
Hudson Valley and Manhattan; that reliability of serviceiscritical to MNCR’ s ability to meet
customers expectations for on-time performance (OTP), and is directly affected by the times and
manner in which freight trains traverse the Hudson Line; and that, for these reasons, the OTP of
MNCR'’ s trains on the Hudson Line must be regarded as an appropriate issue in this oversight
proceeding, even though the Hudson Line is owned and controlled by MNCR (and not by CSX).
NYDOT further explains that, although MNCR owns a portion of the Hudson Line, CSX has
succeeded to Conrail’ s position, and, therefore, as a co-operator on the line, CSX must shoulder
its share of responsibility for overall service performance, including passenger train performance.
And, NYDOT adds, passenger train performance has been adversely affected by various
occurrences involving CSX trains that are of a pattern and frequency sufficient to arouse grest
concern on the pat of MNCR.” NYDOT insists that, although MNCR will continue to work
with CSX to address problems related to the matter of passenger-freight co-existence on the
Hudson Line, the impact of CSX operations over the Hudson Line on passenger train
performance, and CSX’ s willingness to work meaningfully with MNCR to address issues arising
from that impact, should remain a matter actively supervised by the Board, with agency
intervention available as appropriate within the scope of the Board' s oversight jurisdiction.

(2) Asrespectsthe NS/'STWRB relationship, NYDOT contends: that, under the
June 1998 settlement agreement among STWRB, New Y ork, and NS, the public authorities
committed to property tax abatementsand the discharge of a $2.1 million obligation owed to
New Y ork by Conrail, in consideration of NS covenants to preserve, improve, and maintain the
145-mile Southern Tier Extension between Corry, PA, and Hornell, NY; that, in the decision
approving the Conrail transaction, we required NS to adhere to the terms of the June 1998
STWRB/New Y ork/NS settlement agreement;®° that, however, at the present time, only the
50-mile stretch of the Southern Tier Extension between Jamestown, NY, and Olean, NY, remains
active and operable; and that NS has indicated that further development of the Southern Tier

 NYDOT notes that, between January and May 2000, MNCR reported 78 separate
incidents (including derailments and braking problems) that had an impact on passenger
operations and OTP. And, NYDOT adds, over 90% of these incidents involved CSX’ s line-haul
general freight trains moving between Selkirk and Oak Point Y ard.

8 See Conrail Dec. No. 89, slip op. at 176 (ordering paragraph 21).
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Extension and associated traffic opportunities have been delayed by “inadequate infrastructure”
NYDOT further contends:. that, in June 2000, the State of New Y ork enacted a law creating a
Chautauqua, Cattaraugus, Allegany, and Steuben Southern Tier Extension Railroad Authority;
that this State-chartered Authority is empowered to complete implementation of the property tax
abatement provisons of the June 1998 settlement agreement; and that, with this legislation in
place, the courseis clear for all parties to move expeditiously to secure the goals of the
settlement agreement (i.e., preservation of the Southern Tier Extension; maintenance and
enhancement of local service; and the expansion of service as necessary to meet new customer
demand over the entire route). NYDOT therefore asks that we maintain close oversight of the
full implementation of the June 1998 STWRB/New Y ork/NS settlement agreement, and as
necessary require clarification and supplementation of the record as to the progress toward
meeting the goals of that agreemert.

Monitoring And Maintenance Of Remedial Measures. NYDOT contends. that
Environmental Condition 24 directed NS to take steps to secure the freight right-of-way through
the City of Dunkirk, NY, to protect pedestrians and vehicles otherwise at risk from an expected
increase in the number of freight trains moving each week over aline with numerous at-grade
crossings;® that, however, the steps taken by NS have been inadequate to accomplish the purpose
intended by Environmental Condition 24; that, in fact, NS has paid little or no attention to the
grade crossing problem since itsinitial implementation of the Trespasser Abatement Program;
that, although NS has enhanced its safety electronic control devices at the “at grade” aossings,
these electronic controls have been extremely erratic in their operation (signaling train movement
when there was none, flailing their arms without reason, etc.); and that there is reason to fear that
the inaccurate operation of these electronic controls may lead to a pattern of “disregard” and
“disbelief” by pedestrians and motorists. NYDOT further contends that difficulties have also
been reported in connection with CSX’s Dunkirk operaions, which, though largely confined to
elevated tracks, have created an “ environmental nuisance” in the form of blowing dust from
stored utility coal trains; and, NYDOT adds, Dunkirk City staff have been unable to gain the
attention of CSX management to address the matter.

NYDOT contends that where, asin the case of the City of Dunkirk and Environmental
Condition 24, continued commitment and attention by the carrier to the public purposes sought
to be served is necessary, the Board through its oversight and enforcement measures should act
to ensure the carriers' compliance. NYDOT suggests that, if NS and CSX do not remedy matters
in Dunkirk on their own, the Board shoud issue such orders as are necessa’y and appropriae to

81 See Conrail Dec. No. 89, slip op. at 407 (Environmental Condition 24 requires NSto
implement its Trespasser Abatement Program to reduce trespassing along the NS right-of-way in
the City of Dunkirk, NY, and to make Operation Lifesaver presentations available to Dunkirk
schools and community organizations).

58



STB Finance Docket No. 33388 (Sub-No. 91)

direct the carriers to more actively monitor their compliance with Environmental Condition 24
and otherslikeit, and modify or supplement their initial implementing actions as circumstances
warrant.

The STW-1 Comments. The comments filed by STWRB® concern the Southern Tier
Extension and the City of Dunkirk.

(1) The Southern Tier Extension. STWRB advises: that the 145-mile Southern Tier
Extension extendsbetween Corry, PA, and Hornell, NY ; that, however, only the 50-mile
segment between Jamestown, NY, and Olean, NY, is active; that this segment has only two
active customers; and that the remaining 95 miles have been out of service since 1991, and have
existed, since that time, in what amounts to a de facto abandonment-in-place. STWRB further
advises: that the June 1998 settlement agreement provided for property tax abatement by means
of a sale/leaseback in which a state-chartered and locally-controlled public sector railroad
authority would acquire the line and lease it back to NSfor 10 years; tha, while the Authority
ownsthe line, NS will receive, in essence, 7 years of tax abatement; and that, at the end of the
10 years, the line will revert to NS. STWRB adds: that the June 1998 agreement was intended
to establish a low-cost operating environment that would give NS maximum incentive to operate
and maintain the line; that, in return for the tax abatement, NS agreed to specific service and
mai ntenance requirements; and that the agreement also provides the Authority with certain rights
in the event NS |ater proposes to abandon part or all of theline. STWRB further adds, that, now
that the Authority isin place, STWRB intends to work with NS to achieve the objectives of the
June 1998 agreement: (a) to preserve the Southern Tier Extension intact; (b) to maintain and
improve local sevice; and (c) to work with NS and/or NS' designated operator to re-establish
mainline service.

(2) Current Concerns As Respects The Southern Tier Extension. STWRB indicates: thd,
during the past year, industriesin New Y ork’s Southern Tier have been subjected to serious
service disruptions; that, although NS’ systemwide measures may now show improvement,
transit times and reliability for NS-served industriesin the Southern Tier continue to suffer
compared to those seen before the Conrail split; and that, because NS’ focus has been el sawhere,
service to the Southern Tier Extension, amarginal branch in an operationally troubled part of the
NS system, has suffered. And, STWRB adds, NS has not begun to make necessary repairs.
STWRB explains. that the Southern Tier Extension continues to deteriorate; that pre-existing
flood damage has been allowed to significantly worsen; and that river erosion at one location has
now completely cut the railroad and threatens to invade an adjacent landfill, which (STWRB

8 The interests of the Southern Tier West Regional Planning and Devel opment Board
(STWRB) vis-a-visthe Conrail transaction were addressed in the decision approving that
transaction. See Conrail Dec. No. 89, slip op. at 176 (ordering paragraph 21), 323-24.
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warns) could potentially create an environmental problem. STWRB, which advisesthat NS
attributes its failure to repair the line to the lack (until recently) of atax abatement and the lack of
shipping volume justifying repairs, insists that, in the caseof the threatened landfill,
environmental safety should be paramount, irrespedive of either tax relief and/or traffic. NS,
STWRB argues, should take immediate steps to preserve the line against further damage, or
promptly move forward with implementation of the sale/leaseback so that the Authority can
make repairs. STWRB insists that we should not allow continued neglect to cause irreparable
harm to the line and to its economic development value.

(3) Continued Oversight As Respects The Southern Tier Extension. STWRB contends
that, in view of the service difficulties of the past year and the accel erating deterioration of the
Southern Tier Extension, we should retain continuing oversight until the June 1998 settlement
agreement is fully implemented. STWRB further contends that NS should state what it intends
to do with respect to implementing the June 1998 agreement, and should provide enough
information so that the Board and public officials can determine whethe NS’ position with
respect to the future of the Southern Tier Extension fulfills the expectations STWRB had when
NS sought the support of local, state, and federal officials and the approval of the Board.
STWRB adds: that if, on the one hand, NS is not prepared to move forward in the spirit of the
June 1998 agreement that secured STWRB’s and NYDOT’ s support for the Conrail transaction,
NS should say so on the record; but that if, on the other hand, NS has a plan to repair and reopen
the line, and rebuild business on the line, or alternatively to find another operator that will do so,
STWRB is prepared to work with NS.

(4) City Of Dunkirk Grade Crossings. STWRB contends: tha the increase inthe past
year of the numbe of NS trainsin Durkirk poses a safey issue to pedestrian and automobile
traffic, and has created an automobile traffic flow problem as automobiles queue at the grade
crossings, that there is also the potential for disrupted emergency vehicle service; that an NS
proposal to eliminae these grade crossings by truncaing the City streetsso that they do not cross
therail line poses an even greater traffic and safety problem, and does not address the issue of
pedestrian safety; and that, thus far, NS has agreed only to place signage at City grade crossings
and to hold crossing safety classes. STWRB asks that we direct NS to investigate and implement
amore permanent and comprehendve solution to this problem.

The CSX-2 Reply. (1) CSX insiststhat it is not responsible for making CP an effective
East-of -the-Hudson competitor; far, ethical, and equitable dealing and respect for obligationsis,
CSX argues, the criterion of the relationship of trackage rights owner to tenant and of the
switching which the owner provides to the recipient of that service. (2) CSX insiststhat it has
not caused a significant adverse impact on MNCR’s OTP. CSX explains: that south of
Poughkeepsie on lines held by MNCR on along-term basis, CSX operates one or two freight
trains round trip per day in the middle of the night (at times when few, if any, passenger trains
operate); that southbound CSX trains pass over athird rail clearance envel ope detector before
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entering MNCR third rail territory; that, when the detector is tripped, CSX stops the train and
either corrects the problem immediately or sets out the car that could damage the power rail; and
that the 78 incidents referenced by NYDOT represent nothing more than the dispatcher logs of
defect detector alarms, and thus document not incidents of delaysto MNCR'’ s trains but, rather,
CSX’s compliance with a safety measure designed to protect passenger service.

The NS-2 Reply and First Quarterly Environmental Status Report. 7he Southern
Tier Extension. NSinsiststhat it will work in good faith to implement the June 1998
STWRB/New Y ork/NS settlement agreement, but adds that, even with the tax relief provided by
the agreement (which, NS claims, came nearly 2 years later than promised) insufficient trafficon
the line may require other disposition of the line such as atransfer to a shortline or abandonment.
Significant investmentsin the line, NS advises, can only be justified by realistic prospects of
traffic, and (NS warns) the lack of such prospects may prevent the ultimate realization of
STWRB’s objectives. NS adds: that most of the Southern Tier Extension has long been out of
service; that the June 1998 settlement agreement does not require NS to maintain the out-of -
service portion; and that it would make little sense to put scarce resources into out-of-service
lines.

The City of Dunkirk. (1) NSinsiststhat it has fully complied with Environmental
Condition 24; it has (NS explains) implemented its Trespasser Abatement Program along the NS
right-of-way and has made available to Dunkirk school and community organizations Operation
Lifesaver presentations; and (NS adds) it has worked directly with the Dunkirk Chief of Police
and the Fire Chief to address trespassing issues, and has provided the Mayor of Dunkirk with a
rail crossing safety videotape for broadcast vialocal public television. (2) NSinsists that the
mechanical problem causing eledronic gate arms to come down upon receipt of a“false” train
approach message is not related to the Conrail transaction, and has nothing to do with the
Trespasser Abatement Program. NS further insists that, in any event, it has not ignored the
problem with the electronic gate signal in Dunkirk; themalfunctioning gate signal, NS advises,
has been repaired. (3) NSinsiststhat its proposal to close certain grade crossings along a span
with nine at-grade crossings within approximately 1 mile would not impact pedestrian or
vehicular traffic or create safety concerns. NS explains: that all at-grade arossings within the
city limits of Dunkirk are signalized and many have pedestrian walkways, all of which arealso
signalized; that NS proposal would leave the signalized pedestrian walkways intact at the closed
grade crossings; that the Dunkirk Chief of Police and Fire Chief have conferred with NS
concerning the closure proposal and agree that emergency vehicle service would not be
disrupted; and that NS has agreed to arequest by the City to install awater line along one side of
the road by the closed grade crosangs to ensure access by fire-fighting equipment to the City
water supply. And, NS adds, the grade crossing proposal concerns an issue that pre-dates the
Conrail transaction.
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NEW YORK CITY ECONOMIC DEVELOPMENT CORPORATION. The
interests of the City of New Y ork vis-&-vis the Conrail transaction were addressed in the decision
approving that transaction. See Conrail Dec. No. 89, slip op. at 79-84, 180 (ordering
paragraph 62), 312-13, 317-18.

The NYCEDC Comments. NY CEDC contends:. that, although CSX hasdone some
work in identifying new service opportunities in the New Y ork City market, many questions
remain unanswered about CSX’ s working relationship with CP, and about CSX’scommitment to
offer quality service at those locations where there is no meaningful threat of competition from
another rail carier; and that, therefore, we should continue to monitor CSX’ s actions, and should
keep in mind the posgbility of expanding CP s rightsin the Bronx and Queens to pamit it to
have direct access to facilities when CSX refuses to provide serviceon its own or cannot because
of delays or congestion elsewhere on its system. NY CEDC suggests that, with heightened
scrutiny of CSX’s ongoing operations, CSX may be encouraged, asits condud is brought to
light, to fully honor its commitment to improve rail serviceto the New Y ork City market.

NY CEDC’ s commentsaddress three paticular mattersthat NY CEDC claims continue to
plague the City of New Y ork and its shipping community.

(1) Service To The Hunts Point Food Distribution Center. NY CEDC indicates that the
329-acre Hunts Paint Food Distribution Center (Hunts Point, which islocated in the South
Bronx): was created in 1962 through a joint City-State effort to consolidate New Y ork City’s
food-related businesses in a single location with access to highway and rail networks; has
facilities built to accommodate various vegetable, fruit, and meat distribution industries; contains
anetwork of tracks and also a network of roads that intersect the tracks at various locations; and
now serves over 15 million consumersin the New Y ork metropolitan region. And, NYCEDC
adds, approximately 80% of the City’ s produce and 40% of the City’s meat are distributed
through Hunts Point.

In General. NY CEDC claims that the New Y ork Terminal Produce Cooperative
Association (which NY CEDC describes as the primary recipient of rail shipments at
Hunts Point) has made numerous complaints about the timing and reliability of CSX’s service as
compared to Conrdl’s. NY CEDC contends that, although CSX has stated that it iscommitted to
facilitating current and additional rail shipmentsto Hunts Point, its actions tell a much different
story and are causing potential ral usersto turn to alternative modes.

The A&P Facility At Hunts Point. NY CEDC’sonly detdled grievance as respects
Hunts Point concerns CSX’ s asserted refusal to serve a Hunts Point facility (hereinafter referred
to asthe A& P facility) that islocated at 155 Food Center Drive and that is operated and managed
by the Great Atlantic & Pacific Tea Company (A&P). NYCEDC claims. that the A& P facility,
which consists of a 45,000 square foot building on 14.8 acres, is used for the manufacture,
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processing, and gorage of food and food-related products, and thedistribution of suchitemsto
A& P, Food Emporium, and Freshtown supermarkets and food chain stores; that, prior to the
Conrail transaction, Conrail served the A& P facility upon request; that CSX, however, has
refused to serve the A& P facility; that CSX, in explaining its refusal, has asserted that a gated
crossing is required where its tradks cross Food Center Drive; that CSX has persisted in its
assertion even though New Y ork State officials have confirmed that, because Food Center Drive
IS aprivate roadway (not a public roadway), New Y ork State |aw does not require such
protection at the Food Center Drivecrossing (because in this situation, under New Y ork State
law, contractual arrangements between the owner of the private road and the saving rail carrier
govern); that CSX, however, hasinsiged that it will not provide service except on the termsit
demands, which include construction of a gated crossing over Food Center Drive by NY CEDC at
NY CEDC' s sole expense; and that CSX has refused to accept other safety measures proposed by
NY CEDC and A& P? even though such ather measures are more comprehensive than those
utilized previoudy without incident by Conrail 3 And, NY CEDC adds, CP s ability to quote
rates to/from the A& P facility is no help because CP, which must rely on areciprocal switch by
CSX, cannot physically serve the A& P facility.

Relief Requested. NY CEDC, which insigs that CSX’srefusd to serve the A& P fecility
is not reasonable, asks that we require CSX to fulfill its common carrier obligation to provide
serviceto A&P.

(2) Service To Waste Management, Inc., In Harlem River Yard. NY CEDC claims tha,
because New Y ark City’s only landfill (located on Staten Island) will close in 2001, the City
must be able to transport solid waste out of the City. NYCEDC further claims: tha Waste
Management, Inc. (WMI), the City’ s contractor for exporting solid waste generated in the Bronx,
has atransfer facility located in the Harlem River Y ard; that this facility, which now handles
1,000 to 1,200 tons of solid waste per day, is permitted by the New Y ork State Department of
Environmental Conservation to handleup to 3,000 tons of solid waste per day; and that, because
WMI transfersthis solid waste to disposal sitesin Virginia, WMI must rely on CSX to handle
thistraffic (NY CEDC explainsthat CSX can, whereas CP cannot, handle thistrafficin a

8 NY CEDC indicates that the safety measures proposed by NY CEDC and A& P (which,
NY CEDC notes, would be implemented without cost to CSX) include installation of cross-bucks
and use of safety vehicles with flashing lights at the crossing any time atrain is moving through
it.

8 NYCEDC indicates that Conrail served the A& P facility with athree-person crew.
NY CEDC further indicates that CSX has not even given theshippers (NY CEDC goparently
intends this as areerence to A& P) the option to pay someportion of that additional crew cost,
CSX, NYCEDC claims, has ssimply refused to serve the A& P facility.
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single-line move). NYCEDC contends: that, for the 6 months preceding the filing of

NY CEDC’s commentsin July 2000, CSX’s sarvice was unreliable at best, withWMI
experiencing frequent delays in the pick-up of loaded cars at its fadlity and the retum of empty
carsto itsfacility; and that CSX’ s sporadic service failures have created serious problems for
WMI, and have jeopardized the City’ s ability to make realistic plans and arrangements for the
export and disposal of solid waste. And, NY CEDC adds, CSX’ s sporadic service failures, which
have raised the specter of substantial accumulations of solid waste at the WMI facility, have led
community groups in the Bronx to express concern over plans to use rail for waste export.

(3) The George Washington Bridge Truck Survey. NY CEDC, which continues to have
concerns that the Conrail transaction may bring substantial increases in truck traffic to the
already congested George Washington Bridge, claims that the George Washington Bridge Truck
Survey reports werequired CSX and NS to fil€® are seriously inadequate and do not provide the
level of information that is required to address the air quality and highway and bridge congestion
issuesthat NYDOT and NY CEDC raised inthe Conrail proceeding. NYCEDC explains: that it
Is not clear that the reports heretofore filed by CSX and NS cover all of the terminals such
reports were supposed to cover; that, although NY CEDC has asked the ralroads for these
reports, NY CEDC has been told that these reports were filed with the government and can be
obtained from theBoard' s staff; that, however, as of March 2000 the Board' s staff wasnot able
to locate all of the reports previoudly filed by CSX and NS; and that the reports NY CEDC has
seen do not provide agreat deal of useful information (the samples, NY CEDC explains, are
limited and appear to show no trends).

Relief Requested. NY CEDC contends that, in order to asist NYCEDC in its attempt to
fulfill itsrole of helping to shape the City’ s future freght network, and in view of the difficulty
of obtaining the required information from the carriers or the Board, we should require CSX and
NS: (1) tofile useful monthly reports that document trend conditions at all of the CSX, NS, and
Shared Assets intermodal yardsin northern New Jersey; and (2) to serve acopy of all past and
future reportson NY CEDC.

The CSX-2 Reply. CSX, whichinsiststha it isfully honoring its commitment to
improverail servicein the New Y ork City market, contends: that, despite CSX’s service
problemsin the Summer and early Fall of 1999, service to the Bronx and Queers has vastly
improved, and CSX has experienced a 23% increase in freight business in this market; that, in the

8 See Conrail Dec. No. 89, slip op. at 177, ordering paragraph 22: “Applicants must
monitor origins, destinations, and routings for the truck traffic at their intermodal terminalsin
Northern New Jersey and in the Commonwealth of Massachusetts in a manner that will allow us
to determine whether the CSX/NS/CR transaction has led to substantially increased truck treffic
over the George Washington Bridge. Applicants should report their results on a quarterly basis.”
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past year, CSX hasincreased its traffic base with the Hunts Point Food Distribution center by
18%; and that, in the past year, solid waste traffic moved out of the Bronx by rail has increased
by 45%. CSX addsthat CSX service “East of the Hudson” has greatly increased freight
movements over and above that provided by Conrail, with nightly trains each way, many of them
in excess of 100 cars, and extra trains some nights.

(1) Service To The A&P Facility. CSX concedes tha Food Center Driveis a private
road, located on private property; and CSX also concedes that New Y ork State law imposes no
requirements whatsoever as to trains crossing private roads on shipper facilities, that being | eft
(CSX adds) to mutual agreement between railroad and shipper. CSX claims, however, that,
although Food Center Driveis aprivate road, it al'so happens to be avery busy six-lane divided
highway that is used both by tractor-trailers dealing with facilities located at Hunts Point and also
by tractor-trailers dealing with ather businesses inthe area, by Metropolitan Transit Authority
buses, and by general public motorists. CSX insists that, although Food Center Driveis a private
road located on private property, the physical risks involved are exactly what they would be if
Food Center Drive were a public road located on public property.

CSX further concedes that, prior to the Conrail transaction, Conrail, using three-person
crews, served the A& P facility. CSX further claims, however, that such service was provided a
good many years prior to the Conrail transaction; the A& P facility, CSX explains, has not
employed rail service since some time in the 1980s when the now-A& P facility was occupied by
Daitch Shopwell. Much, CSX adds, has changed since that time: the Hunts Point area of the
South Bronx has developed as a major industrial and transportation area, and there has been,
accordingly, asignificant increase in vehicular traffic in that area. And, CSX notes, there has
also been, since the 1980s, an important change in the prevailing national Class | |abor
arrangements: three-person crews have given way to two-person crews. Thisisimportant, CSX
explains, because, when service was rendered to Daitch Shopwell, the third crew member was
“evidently” used to carry aflag or placard to stop highway traffic at the grade crossing.

CSX insists that, given the conditions that prevail today, CSX’s local management
believes that the Food Center Drive crossing should be equipped with a grade crossing warning
system for the safety both of railroad employees and of the public, and by way of control of
CSX’spotential liability. It issimply not reasonable, CSX argues, to expect asingle railroad
employee to flag 9x lanes of traffic to a stop as part of the normal method of operation across a
road like Food Cente Drive. CSX, which insiststhat it should not be required to serve the A& P
facility until an adequate warning system for the Food Center Drive grade crossing is provided,
indicates that it has been discussing this matter, and will continue to discuss this matter, with
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NYCEDC and A&P. And, CSX adds, it believes that there are good prospects for the
development of a mutually-satisfactory solution.®

(2) Service To WMI In Harlem River Yard. CSX claimsthat WMI ships commercial
waste and not munidpal waste, and thet, for this reason, the WMI movemernts are not related to
the issues raised by the closing of the City’ s facility at Fresh Kill on Staten Island. CSX further
claims. that the WMI traffic involves ajoint CSX/NS movement, not a CSX single-line
movement;¥ that, as respects this joint CSX/NS movement, CSX’s servicehas been good at dl
times; that, although this movement was not without problems, most of these problems reflected
alack of suffident WMI equipmert,®® an inability to secure the lids on WM I’s containers® and
the absence of adisciplined WMI loading schedule;®® and that, as WM I has increased the number
of carsin itsfleet and reduced the time needed to load and unload these cars, the joint CSX/NS
service has improved.*

(3) The George Washington Bridge Truck Survey. CSX insists that the reportsit has
filed set forth precisely the information that the Board required and that the Board' s staff has
informally advisad is sufficient. CSX explains. that each CSX report shows for the CSX
intermodal terminalsin northern New Jersey acquired as aresult of the Conrail transaction

8 CSX also adds that the Food Center Drivegrade crossing issue will not affect rail
service to other Hunts Point facilities; the A& P facility, CSX explains, islocated apart from
other Hunts Point fecilities.

87 CSX explains that the CSX/NS interchangeoccursin Virginia and that the delivery to
the Virginialandfill is made by NS.

8 CSX claimsthat, initidly, WMI had too few railcars to support the level of loadings it
planned.

8 CSX claimsthat, due to safety concerns respecting lid securement on WMI's
containers, WMI was required to retrofit its fleet to ensure that the lids would not blow off
moving trains. CSX adds that, for a period of time in the winter of 1999-2000, this retrofit
exacerbated the equipment shortage by taking carsout of the available fleet.

% CSX claimsthat, initidly, WMI simply loaded all available empty cars.

%1 CSX claimsthat, in February 2000, the cycle time for WMI traffic was 19 days, of
which 9.7 days were on CSX (the remaining 9.3 days were either on NS or under WMI control at
either end of the movement). CSX further claimsthat the “ current” cycletimeis 14 days, of
which 8.8 days are on CSX (the remaining 5.2 days are either on NS or under WM control at
either end of the movement).
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(North Bergen and Kearny) or operated by CSX in northern New Jersey before and since that
transaction (Little Ferry), the number of inbound or outbound trailers handled, the “East of
Hudson” origin or destination of each, and the number of trailers using each Hudson River
crossing during a 6 day quarterly survey period; that these reports al so show the amount of traffic
handled at these terminals during each survey period that does not cross the Hudson River (i.e.,
“West of Hudson” traffic); and that CSX has also submitted quarterly reports showing, for a
similar survey period, the extent to which traffic handled at its Massachusetts intermodal
terminals (Boston, Worcester, and Springfield) either crosses the George Washington Bridge or
uses other routings. CSX contends: tha the information it has provided in its reportsis
sufficient to meet the purpose for which these reports were required;?? and that, in the absence of
any specifics whatsoever asto what further information NY CEDC wants, changesin the
reporting system should not be considered. CSX adds, however, that, as part of its normal
consultation processes with NY CEDC, CSX will offer to discuss the reports with NY CEDC.

As respects the availability of the reports, CSX concedes that its representatives may wdl
have advised NY CEDC’ s representatives that, if NYCEDC wanted to obtan copies of the CSX
reports, such copies would have to be obtained from the Board. CSX explains that, initially,
CSX was not certain whether the reports were considered public documents; no provision had
been made, CSX notes, for serving or furnishing copies of these reports otherwise than to the
Board. CSX adds, however, that once CSX determined tha the Board had made these reports
available to the public,®® CSX furnished NY CEDC with the two reports CSX had filed covering
portions of the year 2000. And, CSX adds, it would be glad to continue to furnish copies of its
reportsto NY CEDC.

The NS-2 Reply and First Quarterly Environmental Status Report. NS, responding
to NY CEDC' s arguments respecting the George Washington Bridge Truck Survey, contends
that, in putting together the required reports, it has complied fully with the Board' s approved
methodology. NS further contends that NY CEDC has provided no new evidence or argument

92 See Conrail Dec. No. 89, slip op. at 82: “[B]ecause of the patential adverse
environmental effects that would result from an unexpectedly large merger-related increase in
truck traffic through the city and over the George Washington Bridge, we will impose a
condition requiring applicants immediately to begin monitoring origins, destinations, and
routings for motor carrier traffic at their intermodal terminalsin Northern New Jersey and in
Massachusetts. The purpose of the study isto permit us to determine the accuracy of our
assessment that the transaction will not result in substantially increased truck traffic over the
George Washington Bridge.”

% CSX indicates that it has determined that, as of July 24, 2000, all of its previoudly filed
reports were available in the Boad's public files.
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that would justify any change in the frequency or methodology of these reports. NS adds tha,
although the reports NS has filed are available from the Board, NS will provide NY CEDC with
copies of all past and future repaorts.

PORT AUTHORITY OF NEW YORK AND NEW JERSEY. Because PANYNJ, ina
withdrawal notice filed April 10, 1998, indicated that it had entered into a settlement agreement
with the Conrail applicants and therefore supported the Conrail application consistent with the
terms of that settlement agreement, the interests of PANY NJ vis-a-vis the Conrail transaction
were not addressed in the decision approving that transaction. See, however, Conrail Dec.

No. 89, dip op. at 53 (areference to the PANY NJ settlement agreement).

The Comments Of The Port Authority Of New York And New Jersey. PANYNJ, an
agency of the States of New Y ork and New Jersey that (among other things) is charged with the
protection of thecommerce of theNew Y ork/New Jarsey Port District,* contends that the events
of the past year®™ have demonstrated: that, because Conrail rationalized its facilities within the
Port District to accommodate the needs of a single rail system, the Port District does not now
have sufficient rail infrastructure to allow for eficient operaions of threeral systems (CSX, NS,
and the “ continuing Conrail”);% and that, because CSX and NS paid an excessive price to acquire
Conrail, CSX and NS do not now have sufficient capital to improve and expand the rail
infrastructure in the Port District. PANY NJadds. that, notwithstanding the combined efforts of
PANY NJ and the carriers (CSX, NS, and the CSAO),*” systematic problems, particularly capital

% PANY NJindicates that the New Y ork/New Jersey Port District, a more-or-less
circle-shaped area that encompasses the portions of New Y ork and New Jersey that lie within a
roughly 25-mile radius of the Statue of Liberty, includes virtually all of the North Jersey
Shared Assets Area (North Jersey SAA).

% PANY NJindicates, with respect to its “ ExpressRail” on-dock rail facility, that 1999
did not show the same level of traffic increase that had occurred from 1991 through 1998.
PANY NJinsists that this“fall off” in traffic volume wasdue primarily, and probably entirdy, to
the service problems CSX and NS experienced following the June 1, 1999 Split Date.

% PANY NJrefers to the continuing Conrail as the Conrail Shared Assets Operations
(CSAO).

% PANY NJindicates that PANYNJ, CSX, NS, and the CSAO have warked together to
solve immediate operating difficulties within the Port District, and, to the extent problems
outside the Port District have affected operations within the Port District, they have sought to
address problemsoutside the Port District as well.
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problems,® are preventing those carriers from providing the quality and quantity of rail service
that was promised in the Conrail proceeding; that, furthermore, there is considerable doubt that
their level of service will improve substantially in the foreseeable future;® and that the inability
of CSX and NS to fund the rail improvements and expansions required to handle existing (let
alone increased future) traffic volumes has materially affected and will continueto materially
affect both the carriers and theregion. PANY NJwarns that, as serious as the service problems
that CSX and NS suffered during the second half of 1999 were, those problems may have been
merely a portent of the problems that will most likely occur if significant rail facility investment
is not made in the near future.

Future Arrangements In The North Jersey SAA. PANY NJ, which appears to be
concerned that the North Jersey SAA concept may be temporary in nature® contends that any
regulatory approval of any “further development” of North Jersey SAA operations must be based
upon the ability of the carriers effectively, efficiently, and competitively to servethe highly
congested North Jersey SAA.

Relief Requested: Continuing Oversight. PANY NJ contends that we should continue
this oversight proceeding, and should require additional interim reports from the carriers asto the

% PANYNJclaimsthat CSX and NS, which collectively face $13 billion in long-term
debt, are in serious financial difficulty; there appear to be, PANYNJinsists, very few sources
from which CSX and NS can seek to secure the revenues necessary to pay off their debt and to
make the investments necessary bath to maintain their rail systems and also to expand capecity
sufficiently to meet the demands of the future.

% PANYNJexplains: that, although the North Jersey SAA now needs roughly
$400 million of infrastructure improvements, there is real doubt that these improvements will be
funded, and even greater doubt that they will be funded in the short term; that, therefore, thereis
reason to believethat the North Jersey SAA will continue to suffer from alack of sufficient rail
infrastructure; and that, furthermore, there is reason to believe that, as traffic increases, the lack
of sufficient rail infrastructure will also increase.

100 PANY NJ cites this passage from the CSX-1 report: “This arrangement [i.e., the three
Shared Assets Areas established in connection with the Conrail transaction], involving
operations by three carriersin areas which had been rationalized by Conrail over two decades as
part of aunitary rail system, posed a difficult operaional situation, and one which, giventhe task
involved, worked out as well as might be expected. Over time, further development of
operations, to create greater efficiencies without sacrificing the basic principle of access by the
two carriersto dl shippers within the Shared Assets Areas, may be explored, whether in
connection with the corporate restructuring contemplated by Section 8.9 of the Transaction
Agreement or otherwise, subject to any necessary regulatory approvals.” CSX-1 at 8-9.
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status of their service and financia problems, with two purposesin mind: (1) to monitor the
activities of the carriersinvolved in the Conrail transaction;'®* and (2) to prevent any further
consolidation, or marketing alliance, that might reduce the competitive benefits to the Port of
New Y ork and New Jersey upon which the Conrail transaction was, in substantial part, based.%2

Relief Requested: North Jersey SAA Capacity Study. PANY NJ contends that, because
both CSX and NS have severe capital shortages and because (notwithstanding the nearly heroic
efforts of the CSAO) service problems exist and promise to get worse, we should institute a
study to determinethe capacity of the North Jersey SAA to handle existing and projected traffic
volumes within that aea. PANY NJfurther contends tha, to facilitate this capacity study, CSX
and NS should be required to supply the following information to the Board and to oversight
proceeding participants: (1) acomparison of the rail operational capacity within the North Jersey
SAA, and the current and projected traffic volumes that will move through that area during the
next 5 years, together with any plans currently in place to meet any increase in volume; and
(2) the annual capital investment plans of the carriers within the North Jersey SAA for the next
5 years, and how the required funds will obtained.'*

The CSX-2 Reply. CSX contends that, although PANY NJ s desire to address and share
information on capacity, infrastructure, and long-range planning is well-founded and prudent, it
would be better to employ adifferent procedure, involving a direction to confer and exchange
information through the consultation processes that PANY NJ and the serving rail carriers have
already put in place. The Board, CSX therefore insists, should not order the new proceeding
suggested by PANY NJ but should instead indicate that the parties should examine capacity and
infrastructure issues in their present program of conferences. CSX explains: that knowledge of
PANY NJ s port improvement plans'® and atesting of PANY NJ s projections'® are necessary to

101 Qversight, PANY NJinsists, must continue until such time as the problems that now
exist in the Port District are resolved.

102 PANY NJ warns that the competitive position of the Port of New Y ork and
New Jersey would be jeopardized if one of the carriers now serving New Y ork/New Jersey were
to be acquired by or merge with a carrier aso serving Halifax on the north and Norfolk on the
south.

103 PANYNJinsists that, in view of the capital shortages now facing both CSX and NS,
investment decisions must be made on a public benefit, as well as a private benefit, basis.
Putting investment dollars into those areas where they are most needed should be, PANY NJ
believes, afundamental obligation imposed by the Board in this oversight proceeding.

104 CSX indicates that, although the Port of New Y ork and New Jersey now has a 45-foot
(continued...)
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the railroads in devel oping their own capital budgets;*® that the mixture of financing between
private funds and public funds would be best discussed in conference; and that Board
participation in this process, other than as a part of avery general oversight asto rail competition
and operationsin the area, might well make forensic a process that should be one of consultation
and cooperation.

The NS-2 Reply. NS contends that, although rail service to the Port of New Y ork and
New Jersey and the North Jersey SAA isvery important, no additional specia studies or
reporting requirements are warranted; thereis, NS insists, no reason to single out one port and
one service areafor a special study of rail infrastructure capadty and projected needs. NS
explains: that NS, CSX, and Conrail haveworked, and will continue to work, with PANY NJ to
address operational and infrastructure issues;**” that NS, CSX, and Conrail, and also PANY NJ,
are well aware of the capacity status and infrastructure needs in the North Jersey SAA; that NS
and CSX have ample incentives without any external prods to maintain the infrastructure in the
North Jersey SAA at alevel to secure existing freight, to attract new freight, and to keep
operations running at optimum efficiency; that, in fat, those incentives have already led NS to
commit a huge amount of capital to expanding capacity in the former Conrail service area;*® and

104( ., .continued)
channel, PANY NJ's port improvement plans include the creation of a 50-foot channel.

105 CSX indicates that, in 1997, PANY NJ reported a container throughput of 2.45 million
TEUs (aTEU isa*“20-foot equivalent unit”). CSX further indicates tha PANYNJ s public
projections: for the year 2010, are 4.7 million TEUs with a 45-foot channel and 5.75 million
TEUs with a50-foot channel; for the year 2020, are 7.37 million TEUs with a 45-foot channel
and 9.47 million TEUs with a 50-foot channel; and, for the year 2040, are 12.88 million TEUs
with a45-foot channel and 17.02 million TEUs with a 50-foot channel. CSX adds that, although
rail activitiesin the North Jersey SAA are not limited to the transshipment of cargoes handled or
to be handled in Atlantic Ocean commerce, amajor part of the business of the North Jersey SAA
does involve Atlantic Ocean commerce handled intermodally.

106 CSX insists that the growth rates involved in PANY NJ s public projections, and the
disparities depending on the extent that investment is made to maintain a 50-foot channel as
opposed to a 45-foot channel, aresuch as to complicae attempts by the railroads to predict their
own capital budgets to accommodate increased business in the North Jersey SAA.

107 NS notes, in thisregard, that service in the North Jersey SAA hasimproved
significantly in recent months.

108 NS indicates that, although most of the capital projectsit has already undertaken (NS
(continued...)
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that, although not all of the Conrail applicants’ capital programs for the former Conrail territory
have been completed, the Northeast already has significantly more rail capacity than it had before
the Conrail transaction was approved. And, NS adds, PANY NJ s speculation about the future of
the Shared Assets Areas arrangements is not a reason to single out the North Jersey SAA for
specia attention; because any proposal to change those arrangements in ways not contemplated
by the Conrail application and the Corrail “ Transaction Agreement”*® would require Board and
public scrutiny prior to implementation, there is (NS insists) no need to speculate now about the
potential effeds of possible future events.

STATE OF OHIO (ORDC, OAG, PUCO, AND OEMA). Theinterests of the State of
Ohio vis-a-vis the Conrail transaction were addressed in the decision approving that transaction.
See, especially, Conrail Dec. No. 89, slip op. at 336-38. See also Conrail Dec. No. 96, slip op. at
16-17, 30, 51, 56.

Ohio’s ORDC-1 Comments. Ohio advises that the Conrail transadion has resulted in
dramatic changes which are affecting Ohio and its constituents. Ohio adds that, although many
of these changes were anticipated, some were not, especially in terms of their magnitude and
effect. Ohio aks that we undertake a careful reassessment of thespecific issuesraised in its
comments with aview to requiring appropriate remedial action.

Community Issues: In General. Ohio concedes that some Ohio communities are satisfied
with some of the environmental mitigation we imposed in our decision approving the Conrail
transaction, particularly as respects hazardous material s response training, software programs,
and response plan coordination. Ohio insists, however, athough we imposed a number of
conditions to address public safety, noise, and traffic congestion problems, these conditions have
fallen short of correcting the problems many Ohio communities have faced from the
implementation of the Conrail transaction, particulaly in the area of grade separations. Ohio
advises that many Ohio communities are convinced that the only way to remove the risk of
train/vehicle collisions, hazardous materials spills resulting from train/vehicle collisions, loss of
life and/or propety resulting from safety serviceresponse delays and just the everyday problems
of getting to school or work on time is to construct a grade separation. And, Ohio adds, some

108(,, .continued)
cites, among other things, its new intermodal facility at Rutherford Y ard in Harrisburg, a traffic
control project out of Harrisburg, the construction of a double track at CP Capital in Harrisburg,
and clearance work on the Pattenburg Tunnel) are not in the North Jersey SAA itself, most of
these capital projects benefit operations in the North Jersey SAA.

109 See Conrail Dec. No. 89, sip op. at 22-23.
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Ohio communities are also concerned that the Board may not be aware of some of the particular
issues that have arisen during their individual negotiaions with the railroads.

Ohio contendsthat it is prepared to make substantial expenditures of its own to resolve
grade crossing problems. Ohio notes, in thisregard: thet, to help reducethe danger of crashes,
deaths, and injuries at at-grade crossings, it has already spent nearly $13 million on 192 active
warning device projectsin 10 rail corridors; and that the Governor of Ohio recently announced a
new $200 million Rail Grade Separation Program to help counter the safety and quality of life
problems that have resulted from the changing train traffic patterns and increased train traffic of
the Conrail transaction. Ohio adds, however, that its $200 million Rail Grade Separation
Program will only accommodate approximately 40 projects from the more than 260 requests for
grade separations. Ohio observesthat, evenif it is determined that some of these requests can be
sufficiently addressed with alternative measures, it islikely that the scope of Ohio’s grade
separation needs will surpass the limits of Ohio’s $200 million Rail Grade Separation Program.

Ohioinsists that CSX and NS have aresponsibility to pay their fair share for safety
improvements that have become necessary because of the Conrail transaction. Ohio
acknowledges, in this regard, that, to date, CSX and NS: have contributed nearly $6 million
towards the 192 adive warning device projects noted above; and haveindicated that they would
contribute up to $10 million each towards the $200 million Rail Grade Separation Program.
Ohio intimates, however, that these contributions, although welcome, are not enough.

Relief Requested. Ohio asksthat we direct our environmental staff to reassess the
conditions imposed to mitigate the environmental impacts of the Conrail transaction and
determine if these conditions sufficiently address the public safety and congestion impacts that
are being experienced by Ohio communities. Ohio also recommends that we direct our
environmental staff to meet with Ohio to determine appropriate measures, including grade
separations, to be implemented to solve the problems that Ohio’s communities are now
experiencing.

Community Issues. Individual Communities. Ohio has addressed, in some detail, the
particular environmental issues faced by a number of Ohio communities

The City Of Ashtabula. The City of Ashtabulaindicatesthat it needs a grade separation
where the NS tracks cross West Avenue. The City indicates that thisis a very high priority,
because thereare (the City advises) no grade separations on the NS line that runs eag-west
through the City.

The City Of Cleveland. Ohio advises that the City of Cleveland has stated its concerns

about the impacts from stopped and idling trains, blocked crossings, pollution, horn noise and
train vibrations, and inadequate property maintenance, and its lack of confidence in the method
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employed to identify receptors. Ohio indicatesthat it is particularly supportive of Cleveland’s
efforts in seeking relief to the remaining concerns of blocked grade crossings and the negative
effects on the City’ s ability to provide adequate safety servicesto itsresidents.

The City Of Conneaut. The City of Conneaut indicates that it isinterested in obtaining a
grade separation at Parrish Road and in obtaining “ Quiet Zone” designaions.

The City Of Euclid. The City of Euclid, which notes that there was an NS train
derailment in a Euclid industrial sector, insists that regular inspection and excellent maintenance
of all tracks in Euclid must be performed. The City also requests grade separations at Dille Road
and at Chardon Road.

The City Of Fostoria. Ohio indicates that the City of Fostoria has experienced a
tremendous increase in train traffic, and that, due to thisincreased train traffic, certain sedtions of
the City are virtually isolated, 19 hours out of each day, from safety service access. Ohio further
indicates that the City has little or no confidence in two of the conditions tha were designed to
remedy the City’s safety service and other transportation access problems. Ohio explans. that,
based on weekly tests to determine how quickly CSX can respond to a call, the City now has a
low confidence level in Environmental Condition 31(C) (which requires the installation of a
direct voice hotline);*° and that, although the City appreciates the intent behind Environmental
Condition 31(D) (which requires that, to the extent practicable, trainsshould be held in areas to
minimize trains blocking major crossings in Fostoria), the City believes that this condition, rather
than solving the problem, merely moves the problem around.**

The City Of Mentor. The City of Mentor contends: that it needs a grade separation at
Heisley Road; that it also needs new at-grade crossings at the Plaza Boulevard Extension; and
that the railroads should interconnect with the City’ strefic signal system.

The City Of North Ridgeville. Ohio indicates that the City of North Ridgeville has
advised that negatiations with CSX havenot yielded satisfactory results. Ohio adds that the City
of North Ridgevillehas stated: that no solutions were offered to alleviatethe City’s safety
service access issues; and that a grade separation would offer the best solution to the City’s
problems.

The City Of Sandusky. Ohio contends: that the relocation of NS Triple Crown Services
RoadRailer facility to the City of Sandusky has caused problems with blocked crossings and

110" See Conrail Dec. No. 89, slip op. at 412.

111 See Conrail Dec. No. 89, slip op. at 412.
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slow moving trains; that track configuration, level of train traffic, and slower than expected train
speeds have caused problems greater than those that were anticipated; and that, on numerous
occasions, blocked crossings have obstructed the delivery of emergency services and interfered
with vehicular and pedestrian activity. Ohio therefore asks that we reassess the situation at
Sandusky and order adequate measures to remedy the serious problems that have arisen.

The County Of Huron. Ohio indicates that the County of Huron (which includes the
Village of New London and the Village of Greenwich): is concerned about adequate s ety
service access in the northern half of the Village of New London and believes that a grade
separation isthe only solution that would adequately address this problem; and questions the lack
of noise mitigation ordered for the Village of Greenwich, which has experienced a substantial
increase in train traffic.

The Village Of Oak Harbor. Ohio indicates that the Village of Oak Harbor is concerned
about NS’ report to the Board regarding the pursuit of areal-time train location monitoring
system. Ohio further indicates: that the Village and NS have been working on a mutually
beneficial proposal respecting the improvement of an existing underpass; that the Village
appreciates NS’ cooperation in arriving at this preferred solution; and that the Village asks that
we approve this substitution, once thefinal signature has been obtained on the agreement.

The Village Of Wellington. Ohio indicates that the Village of Wellington has advised that
negotiations with CSX have not yet resdved the blocked grade crossing and safety serviceaccess
problems associated with the rail congestion on the Greenwich— Berea line segment. Ohio adds
that it isimportant that CSX continue to work with the Village of Wellington on the selection,
implementation, and funding of solutions to meet the Village s safety needs.

Safety. Ohio advises that it applauds both CSX and NS for their safety records since the
Split Date. Ohio addsthat it is the dedication that both CSX and NS have for safety that
encouraged thdr partnership with Ohio on the grade crossing corridor programs and ther
agreement to participate in Ohio’s$200 million Rail Grade Separation Program.

ASHTA Chemicals Ohio indicatesthat it has been advised by ASHTA Chemicals Inc.
(ASHTA):'*? that we assumed tha shipments originating in Ashtabula woud be transported to
destinations south and west via the Willard, OH yard; that, however, because this operation was
changed shortly &ter the Split Date, all shipments originating in Ashtabulaare now routed east
to Buffalo before being transported to their western destinations; and that this via-Buffalo routing

12 ASHTA’sinterests vis-a-vis the Conrail transaction were addressed in the decision
approving that transaction. See Conrail Dec. No. 89, slip op. at 20 (item 31), 113, 177 (ordering
paragraph 24), 276-77.
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involves an unnecessary and cirauitous movement of ASHTA'’ s freight (which, Ohio notes, is
classified as hazardous materid). Ohio adds that it has been furthe advised by ASHTA that,
although there is regular communication between ASHTA and CSX, more investigation into
alternative routing options needs to be done. Ohio therefore asks that we review our stance on
reciprocal switching asit relates to the prevention of circuitous and unnecessary movements of
hazardous materials. ASHTA, Ohio believes, is an example of the kinds of movements that
would merit aredprocal switching agreement.

The Acquisition Premium. Ohio, which claims that much concern has been expressed
that CSX and NS have imposed substantial increases in rates and other charges (e.g., demurrage
charges), asks that we address the “acquisition premium” issue to determine if Ohio rail users
have been unfairly compelled to cover the cost of the Conrail transaction. Ohio adds that the best
way to determine whether an acquisition premium is being paid, to the detriment of Ohio rail
users, would be to compare rate increases and/or decreases experienced by captiverail users
vs. the comparall e increases and/or decreasesexperienced by rail users that have viable
competitive options

Aqggregates Shippers. Ohio, which supports the requests made by Wyandot Dolomite,
Inc. (Wyandot) and National Lime and Stone Company (NL& S), asks that we revisit the
problems faced by these aggregates shippers and provide effective relief.

Wheeling & Lake Erie Railway Company. Ohio indicates tha it supports the arguments
advanced by W& LE. Ohio contends: that W& LE should not be required to incur significant
capital improvement costs, in addition to paying trackage rights fees, as a precondition to using
its trackage rights between Bellevue and Toledo for more than one train a day; that such a
requirement woud hamstring W& LE inits efforts to build compensatory treffic through its
Toledo interchanges with other railroads; that, athough the Bellevue-Toledo line is indeed
congested, it is difficult to fathom how afew W& LE trains could be determined to be a cause of
this congestion; and that NS should be required to assume the financial obligations for expansion
to meet its own capecity requirements, and should not beallowed to use congestion as an excuse
to limit W& LE’ s best resource for recovering traffic losses directly resulting from the Conrail
transaction. Ohio suggests that we establish a reasonable minimum number of trains that W& LE
should be allowed to run before it can be assessed capital costs; and Ohio further suggests that
eight trains a day would be a reasonable minimum number. Ohio further contends that extension
of W& LE’ s Huron Dock lease isimportant to assure that W& LE can continue to provide a
competitive alternative for traffic moving between Lake Erie and W& LE’ s service territory.

The Port Of Toledo. Ohio indicatesthat it is very much concerned that the Port of
Toledo no longer has competitive rail service options as aresult (Ohio claims) of NS’ failure to
exercise access rightsit acquired in the Conrail proceeding. Ohio further indicates that the
Toledo-Lucas County Port Authority (TLCPA) refrained from pursuing its concerns on the
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understanding that NS would actively supplant service previously available from Conrail. Ohio,
which indicates that it now believes that the Port of Toledo would have been better served if
TLCPA had requested that another railroad be granted access to the Port to assure continuation
of competitive service options, asks that we review the competitive access status at the Port of
Toledo to determine if access rights should now be granted to a shortline railroad.

Rail Labor. Ohio indicates that it supports the fair and equitable treatment of Rail Labor
adversely impaced by the Conrail transaction; it is, Ohio claims, the common laborer who feels
the most pain from merger transactions, either through the loss of ajob or through the uprooting
of the home and family to move to where the new job will be. Ohio addsthat it is also concerned
that, within the Hours of Service regulations, CSX and NS are working Rail Labor more and
harder than ever to keep up with new demands to move more rail traffic faster. Ohio therefore
asks that we encourage CSX and NS to closely examine the efforts recently undertaken by Union
Pacific regarding adequate rest for locomotive engineers to see how CSX and NS might apply
the lessons learned to their own operations.

The CSX-2 Reply and First Quarterly Environmental Status Report. CSX has
addressed a number of the issues raised by Ohio.

Community Issues: In General. CSX, which insists that it has complied with or isin the
process of complying with the numerous Environmental Conditions imposed for the benefit of
Ohio communities, and which further insists that it has complied with the obligations undertaken
in negotiated agreements with state agencies and a number of Ohio communities, contends that
we should not conduct a wholesal e reassessment of all environmental impacts in the State of
Ohio.**®* Ohio, CSX argues, has provided no evidence that the situation in Ohio is mateially
different from that anticipated when the environmental analysis was conducted and the
Environmental Condtions were imposed. As respects grade separationsin particular, CSX
contends: that CSX and NS have agreed to provide substantial financial and technical support to
Ohio’s $200 million Ral Grade Separaion Program (which, CSX notes, includes projects on all
rail linesin Ohio, and is not limited to lines affected by the Conrail transaction); and that, if
grade separations are truly justified in the Ohio communities mentioned by Ohio (because of
increased traffic resulting from the Conrail transaction or otherwise), they will surely be included

13 CSX notes, inits First Quarterly Environmental Status Report, that it continues to
meet with state and local interestsin Ohio. In October, aong with NS, CSX met with ORDC
officials, who stated in a follow-up letter dated October 18, 2000, that both railroads have taken
“great strides” with respect to ORDC’ srail safety concerns. In November, CSX hosted another
meeting with ORDC officials.
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among the top 40 projects for construction. Ohio, CSX insists, has presented no justification for
involvement by the Board in this process.*'4

Community Issues. Individua Communities. CSX contends that none of the specific
local issues raised by Ohio presents a reasoned basis for intervention by the Board.'*®

The City of Fostoria. CSX insists. that, with one exception, it has already complied with
all of the Environmental Conditions that were imposed on CSX for the benefit of the City of
Fostoria;** that the direct voice hotline CSX installed pursuant to Environmental
Condition 31(C) isindeed reliable;*” and that the apparent claim that theentire City of Fostoria
isinaccessible 19 hours per day because of blocked rail crossingsis a gross exaggeration.''

114 CSX addsthat it has already made a substantial contribution toward grade separations
in Ohio by reconfiguring the connection at Greenwich to utilize the W& LE separated crossing
rather than the Conrail at-grade crossing, and by funding a substantial share of a grade separaion
at Section Line 30 Road in Huron County & the west end of Willard Yard. And, CSX notes, it
has, in negotiated agreements, also committed to contribute to the funding of two underpassesin
Berea, a grade separation in Brook Park, and a grade separation at
Olmsted Falls/Olmsted Township.

115 CSX statesthat it is prepared to discussall issues of concern with responsible
officias. It reportsthat it has been in touch with local officialsin Greenwich, and that the
Director of the Huron County Emergency Management Agency has indicated that there were no
pressing problems. It also reports that it has had several discussions with the City of Olmsted
Falls regarding the possible establishment of a quiet zone.

116 CSX indicated (in itsCSX-2 reply filed in August 2000) that it had not yet put into
place the real-time train monitoring system required by Environmental Condition 31(A). See
Conrail Dec. No. 89, dlip op. a 411. That system, CSX further indicated, was scheduled for the
third quarter of 2000.

17 CSX concedes that the hotline has sometimes been answered only after five to seven
rings. But that, CSX claims, is not an unreasonably slow response time for the busy F Tower
operator.

18 CSX explains: that underpasses provide routes for major thoroughfares under the
railroad linesin the City of Fostoria; that these grade separations permit access to most sections
of the City even when some at-grade crossings are blocked; and that, as respects the sections
(referred to as Iron Triangles) that can be cut off by trains, CSX, which has already made
significant track and signaling improvements in the City, will continue its efforts to implement

(continued...)
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ASHTA Chemicals CSX contends: that avoidance of circuity is frequently not required
in order to have asafe movement of chemical and othe hazardous cargoes; and that, because
many considerations enter into the picture (including the number of handlings received and the
lengths of time cars are held in yards), it may be, in any particular instance, that the longer (i.e.,
the more circuitous) of two routings may produce the s&fer movement. CSX further contends:
that CSX services ASHTA daily with a switch crew; that, during the period when cars were
routed directly west toward Willard Y ard, the crew separated out ASHTA'’ s eastbound traffic
from its westbound traffic and left each for pickup by eastbound and westbound trains; that,
however, athough CSX’s eastbound trains routinely had sufficient capacity to pick up ASHTA’s
eastbound cars, CSX’ s westbound trains often did not have sufficient capacity to pick up
ASHTA’swestbound cars; that some of ASHTA’s westbound cars therefore sat for up to several
days before they could be moved; that, because this was not a satisfactory arrangement, CSX
changed the handling plan to move all of ASHTA’straffic first to Buffalo, there to be divided
between eastbound and westbound destinations and assembled into the appropriate trains; and
that the end result has been amore consistent transit time. And, CSX adds, although it has the
matter under study and does not rule out the possibility of returning to the prior operating plan or
some modification thereof, CSX must mantain the day-to-day operating flexibility to conduct its
operations safely and efficiently.

The NS-2 Reply and First Quarterly Environmental Status Report. NS has
addressed a number of the issues raised by Ohio.

Community Issues:. In General. NSindicates: that NS and CSX have spent almost
$6 million for nearly 200 grade crossing flasher and gate projects in accordance withtheir
respective Rail Corridor Safety Agreements negotiated with ORDC and PUCQO; and that, in
addition, NS and CSX have now each committed to contribute very substantial fundsto Ohio’s
$200 million Rail Grade Separation Program. NS contends that, given these contributions, no
more should be assessed through the oversight proceeding vehicle.

Community Issues: Individual Communities. NS insists that none of the specific local
issues raised by Ohio presents a reasoned basis for intervention by the Board.

The City Of Ashtabula. NS advises that the City of Ashtabulawill be making a request
for funding for a bridge to Ohio’s $200 million Rail Grade Separation Program. NS further notes

18(,,.continued)
operating procedures that will minimize the blockage of those sections. And, CSX adds, if the
City desires more accessibility than that afforded by CSX’ s capital improvements and the
Board’ s conditions, the City should seek grade separations through Ohio’s $200 million Rail
Grade Separation Program.
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that, on September 15, 2000, it began operating via new trackage rights on the Bessemer & Lake
Erie Railroad Company, which has virtually eliminated blocked crossingsin the city.

The City Of Conneaut. NS indicates that FRA has not yet issued final regulations
establishing a program for communities to apply for Quiet Zone designations. NS further
indicates that it will comply with any applicable provisions when such FRA regulations become
effective. NSreportsthat it has met with the Conneaut City Manager to discuss a proposed
settlement agreement to satisfy the city’s environmental concerns, including the requirements of
Environmental Condition No. 28.

The City Of Euclid. NS, which apparently concedes that there was indeed an NS
derailment in a Euclid industrial sector, contends that NS applies inspection and maintenance
standards at least as stringent as those required by FRA. NS further contends: that NS
contribution towards funding of the Dille Road grade separation is incorporated in a negotiated
agreement between NS and the City of Cleveland; and that a request by the City of Euclid to
obtain a grade separation at Chardon Road should be submitted to Ohio’s $200 million Rail
Grade Separation Program.

The City Of Fostoria. NSinsists: that NS and CSX are complying with Environmental
Condition 31(D) by holding trains, to the extent practicable, in areas that minimize blocking of
major grade crassings; that, in this regard, NS endeavors to stop its trains when necessary only
when they are outside the city limits of Fostoriain order not to block emergency access and dty
intersections; and that, although compliance with this condition does indeed shift the blockages
to areas outside of the city limits (and although NSis prepared to consider appropriate measures
that would alleviae this matter), suitable options arelimited for areas outside of Fostoriaif
Fostoria wishes to maintain clear crossings within the City. And, NS adds, once atrain has been
stopped outside city limits to avoid blocking inside the City, start-up speeds through the City are
necessarily slow.

The City Of Mentor. Asrespectsthe Heisley Road grade separation, NS contends that it
has committed $800,000 towards this project and will continue to cooperate with the design
needs for thisprgect. Asrespeds the Plaza Boulevard Extension site NS contends that, because
any determination of the need for a new at-grade crossing or a grade separation must be made by
the Ohio county court system (in the case of at-grade crossings) and by the State of Ohio (in the
case of grade separations), the City of Mentor should apply to ORDC and other appropriate Ohio
authorities and paints to Ohio’s $200 million Rail Grade Separation Program.™® As respects
interconnections with the City’ s traffic signal system, NS contends that, although NS cooperates

119 NS aso reports that aformal proposal for construction of a new at-grade crossing at
Plaza Boulevard has been filed with the Court of Common Pleas, as required by Ohio law.
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with localities regarding such matters, it has not yet received aformal request from the City of
Mentor.

The City Of North Ridgeville. NS contends: that, as required by Environmental
Condition 35,*° NS has consulted with the City of North Ridgeville and submitted a report to the
Board on NS’ progressin resolving local concerns; that, in particular, NS has met on severa
occasions with the Mayor of the City of North Ridgeville and other officials to discuss the City’s
desireto alleviate its grade crossing concerns with the construction of a grade separation at
SR 83; that, as aresult of those discussions, NS has committed to contribute up to $600,000
towards a grade separation project at SR 83 (contingent upon full funding being obtained by state
and local officials); that, in addition, NS provided a voluntary grant of $16,000 towards a
demonstration project sought by Mayor of the City of North Ridgeville to install highway
guardrails along the approaches to two grade crossings in North Ridgeville; and that NS intends
to continue to cooperate with North Ridgeville on safety and environmental issues of concern to
the community. And, NS adds, it is now the responsibility of the City of North Ridgeville to
seek the additional funds required for the SR 83 grade separation project from the $200 million
Rail Grade Separation Program or other public funding sources.

The Village Of Oak Harbor. NS contends: that, under Environmental
Condition 36(B),*#* it is required to provide a real-timetrain location monitoring system in
Oak Harbor to monitor approaching trains on four NSrail line segments; that, however,
Oak Harbor has indicated its preference for funding assistance by NS towards a project to
improve the underpass at Park Stredt; that ORDC, Oak Harbor, and NS are presently engaged in
discussions concerning the funding of this project; that, should a negotiated agreement be
reached, NS would have no objection to substituting for the real-time train location monitoring
system cost a contribution by NS to the underpass project; but that, if negotiationsfail, NS
intends to go forward with the installaion of the real-time monitoring system as originally
planned to fulfill its obligation under Environmental Condition 36(B).

The Acquisition Premium. NS contends that Ohio, which has requested what NS
describes as “a burdensome study of no value,” is attempting to relitigate a matter that was not
previoudly raised by Ohio but that was previously raised by several other parties. NS further
contends that the study proposed by Ohio would not enable the Board to ascertain: whether the
so-called “acquisition premium” has had an effect on the jurisdictional threshold and/or revenue

120 See Conrail Dec. No. 89, slip op. at 413.

121 See Conrail Dec. No. 89, dlip op. at 414.
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adequacy determinations; or evenwhether an “aoquisition premium” is being paid by Ohio
shippers.t?

The Port Of Toledo. NS, which insists that it has obtained the trackage rights and
operating rights previously held by Conrail that provide access to the Toledo Docks facilities,*?®
claims that Ohio misdates the facts when it claims that, on account of NS’ failure to exerdse
rights acquired in the Conrail proceeding, the Port of Toledo no longer has competitive rail
service options. NSinsists that the commercial circumstances covering service to the
Toledo Docks havenot changed from those that existed prior to the Split Dae; and, NSinsists, it
will use the Toledo Docks facilitieswhen such use is reasonable and efficient. NS adds thet, in
any event, it should not be forgotten that Conrail’s use of these facilitieswas sporadic at best.

The ORDC/OAG/PUCO/OEMA Reply. Ohio, inthe undesignated letter filed
August 29, 2000, by ORDC, OAG, PUCO, and OEMA,, insists that the unavailability of a
competitive altemative for the Port of Toledo is by no means atrivial matter. And, Ohio adds,
representatives of the Board should investigate the absence of competitive service aternatives at
the Port of Toledo.

CITY OF CLEVELAND, OHIO. Because the City of Cleveland had entered into
settlement agreements with CSX and NS, the City’ sinterests vis-a-vis the Conrail transaction
were not addressed in detail in the decision approving that transaction. See, however, Conrail
Dec. No. 89, dlip op. at 332, 420-21 (requiring CSX and NS to comply with the terms of the
settlement agreements entered into with the City of Cleveland). See also Conrail Dec. No. 89,
dlip op. at 407-09 (Environmental Condition 26). See also Conrail Dec. No. 96, slip op. at 10,
28-29.

122 NS explains that the determination of any given rate is very complex, involving a
range of commercial, operational, competitive, and other considerations that vary from customer
to customer and from movement to movement. Identifying atrend, NS adds, is one thing, but
presuming to discern the causes of that trend is another thing altogether. Ohio’s suggested study,
NS insists, would do nothing to isolate the various influences on rates or shed light on whether a
purported acquisition premium is causing whatever trend the study might show.

123 NS quotes ajoint CSX/NS December 1997 rebuttal submission in which CSX and NS
stated: “What the Toledo Interests fail to recognize isthat NS will obtain all trackage rights and
operating rights currently held by Conrail on CSX that provide access to the Toledo Docks
facilities” CSX/NS-176 at 70, quoted (though not entirely accurately) at NS-2 at 47. Given the
context, we understand this to mean that NS has already obtained the “trackage rights and
operating rights [previously] held by Conrail on CSX that provide access to the Toledo Docks
facilities.”
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The Comments Of The City Of Cleveland. The City of Cleveland contends that the
Conrail transaction has had a direct, substantial, and detrimental impact on citizensin areas of
the City adjoining the CSX and NSrail lines the quality of lifeof such citizens, the City claims,
has been severdy and negatively dfected by a greater volume of ral traffic than originally
estimated and by the impacts from large numbers of stopped and idled trairs.

Volume Of Train Traffic Not Anticipated. The City of Cleveland contends that, following
the Split Date, both CSX and NS experienced, on their Cleveland lines, an unexpectedly large
volume of train traffic.'** The City of Cleveland further contends that this unexpectedly large
volume of train traffic generated, and (despite claims by CSX and NS that conditions are
improving) has corntinued to generate, serious negative environmental impacts. The City
contends, in essence, that, because post-Split train traffic was greater than anticipated, the
environmental impacts (noise, air pollution, etc.) of such train traffic were also greater than
anticipated; and these greater-than-anticipated adverse environmental impacts, the City argues,
were never properly considered when we approved the Conrail transaction.

Certain Impacts Not Addressed. The City of Cleveland contends that it has experienced
problems that the Board’ s Environmental Impact Statement (EIS) did not address and for which
mitigation has not been received.

(1) The City argues that, although we examined increases in wheel noise within areas
exposed to a 70 dBA L, we did not adequately consider horn noise and vibrations caused by
passing trains, even though (the City insists) horn noise and train vibrations have had a
tremendous negative impact on the daily lives of citizensin close proximity to CSX and NS
tracks.

(2) The City argues that, although we examined impacts (noise, etc.) caused by increased
numbers of moving trains, we did not adequately consider the noise generated by idling trains
and the noise generated by trains as they stop and start, even though (the City insists) these
noises have had a severe detrimental impact in Cleveland.**® Nor, the City adds, did we

124 The City claims, in particular, that, although traffic on CSX’s Short Line was
expected to increase to an average of 44 trains per day, post-Split Date traffic on the Short Line
has been closer to an average of 56 trains per day.

125 The City notes, in thisregard: that, on account of the Conrail transaction, aConrail
secondary line became an NS main line; that the increased rail activity on this new main line has
included a significant increase in the idling, stopping, and re-starting of trains; but that, because
noise mitigation studies for the neighborhoods adjoining this new main line were based upon a

(continued...)

83



STB Finance Docket No. 33388 (Sub-No. 91)

adequately consider the health and safety impacts (e.g., blockage of at-grade crossings) caused
by increased numbers of idling or stopped trains!?® And, the City claims, we did not adequately
consider the impact of emissions fram trains that sit andidle for hours, even days.*?’

(3) The City argues that, because (in examining environmental impacts) we placed an
emphasis on moving trains, we did not adequately consider the environmentd impacts on people
residing near intermodal facilities, train yards, sidngs, and repair facilities.

Inadequate Property Maintenance. The City of Cleveland claims that it has experienced
considerable difficulty in getting CSX to maintain railroad sites by removing debris and
vegetation that (the City alleges) iscausing potential health concerns.

Compliance By CSX With CSX/Cleveland Settlement Agreement. The City of Cleveland
insists that CSX is not currently meeting the commitments CSX made in the settlement
agreement entered into on June 4, 1998, by CSX and the City of Cleveland.

(2) The City contends that CSX has not yet complied with the CSX/Cleveland settlement
agreement provision (hereinafter referred to as the Lakeshore Line provision) that requires CSX
to conduct within 6 months of the Split Date a study to determine the feasibility of operation by
CSX of two additional through trains over NS’ Lakeshore Line. The City further contends that
CSX has not yet delivered a L akeshore Line report to the City (even though, the City adds, NS
has advised that, on May 16, 2000, NS supplied comments to CSX concerning the report).

(2) The City contends, in essence, that it appears tha CSX does not intend to comply
with the CSX/Cleveland settlement agreement provision (hereinafter referred to asthe
landscaping provision) that requires CSX to expend $2.4 million in Cleveland over a5-year
period “for fencing, landscaping or other improvements to limit accessto railroad property, and
for the cost of ingallation of landscaping related to noise mitigation measures.” The City
explains: that, although the landscaping provision requires that $2.4 million be expended for the
cited purposes, CSX appears to have budgeted only $778,864 for those purposes; that CSX has

125(...continued)
projected number of trains passing through this community at a given speed, these studies did not
address or propose mitigation for the noise caused by the idling, stopping, and re-starting of
trains.

126 The City notes, in thisregard, that, in recent months, there have been two major
incidents wheretrains blocked crossings for several hours.

127 The City claims, in thisregard, that the thick, black smoke emitted from idling trains
leaves black soot on anything within 100 feet of the train.
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not yet explained how it intends to spend the remaining $1.6+ million called for by the
landscaping provision; but that certain CSX statements have led the City to suspect that CSX
intends to spend the remaining $1.6+ million in cleaning up trash and debris at a number of sites
owned by CSX. The City is adamant, however, that the entire $2.4 million required by the
landscaping provision must be used for the purposes cited in that provision; none of this money,
the City insists, should be used for cleaning up trash and debris.'?®

(3) The City contends, in essence, that it appears tha CSX does not intend to comply
with the CSX/Cleveland settlement agreement provision (hereinafter referred to as the jobs
provision) that requires CSX “[to] endeavor to hire up to 40% of the permanent terminal jobs
established during the start up period at its expanded intermodal facility from among qualified
residents of Cleveland.” The City explainsthat CSX hasindicated: that CSX projects hiring
50 employees at Collinwood Y ard; that, however, only four positions will be “permanent”; and
that the remaining positions will be “contract clericd, lift and equipment mai ntenance postions’
and “independent owner-operator truckers.” The City contends tha CSX is attempting to avoid
its obligations under the jobs provision; that provision, the City insists, requires CSX to hire up
to 40% of the permanent jobs from among qualified residents of Cleveland, whether the jobs are
CSX managers or contract employeses or truckers.

(4) The City contends that CSX is not complying with the CSX/Cleveland settlement
agreement provision (hereinafter referred to as the committee provision) respecting participation
by CSX in ajoint Community Advisory Committee. The City explains that, although the
meetings of the advisory committee provide an open forum for discussion between community
representatives and the railroad, CSX’ s representative to the committee is not always prepared to
provide accurate updates concerning CSX activities and is slow to respond to community issues.
The City claimsthat CSX: isnot currently meeting its responsibilities under the committee
provision; and is not currently working to resolve community issues of concern.

Compliance By NS With NS/Cleveland Settlement Agreement. The City of Cleveland
indicates that NS has not yet submitted the Asset Management Plan required by the settlement
agreement entered into on May 22, 1998, by NS and the City of Cleveland. TheCity adds,
however, that, because the City’ s experience with NS to date has been one of cooperation
concerning compliance with NS’ obligations under the NS/Cleveland settlement agreement and
with regard to other community concerns, the City will continue to work with NS toward a
timely completion of the Asset Management Plan.

128 The City adds, in essence, that, although the City wants CSX to clean up trash and
debris on CSX’ s property, the City wants that cleanup of trash and debris to be in addition to, not
in lieu of, the $2.4 million of landscaping required by the landscaping provision.
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Relief Requested. The City of Cleveland asks: (1) that weconsider reopening the Conrail
proceeding to study the environmental impacts caused by the Conrail transaction, with a
particular emphasis upon the mitigation of environmental impacts caused by stopped and idling
trains; (2) that werequire CSX to develop (a) a meaningful process for addressing complants
about the conditionof CSX property, and (b) a minimum maintenance plan for CSX property
adjacent to residential neighborhoods;** and (3) that we oversee compliance by CSX with its
obligations under the CSX/Cleveland settlement agreement.

The CSX-2 Reply and First Quarterly Environmental Status Report. Assertion Of
Increased Train Traffic. CSX insiststhat the City’ s assertion that CSX has been operating
56 trains per day on the Short Line is simply erroneous; thefact of the matter, CSX claims, is
that CSX has not (since the Split Date) exceeded the projection of 44 through trains per day over
the Short Line on an average daily basis. CSX therefore concludes that, at this time, we need not
consider whether it would be appropriate to order additional environmental mitigation for
Cleveland if CSX were to operate 56 or more through trains over the Short Line on an average
daily basis.

Request To Reopen The Environmental Review Process. CSX insists that we should not
undertake the new environmental review urged by the City of Cleveland.

(1) CSX contends that the CSX/Cleveland settlement agreement precludes Cleveland
from invoking the Board’ s environmental review processes to seek the new environmental
review Cleveland now seeks. CSX explainsthat CSX and the City expressly agreed that the
settlement agreement’s Community Impacts Fund™*° and various other commitments*! would be

129" Although one of the iterations of the City’s second request refers to “the railroads,”
the context indicaes that, as respects the second request, the only railroad the City hasinmind is
CSX.

130 CSX indicates that it has already paid $4,280,000 of the $10,700,000 it pledged to pay
for a Community Impacts Fund, with the balance to be paid in annual installmentsin the next
3years. CSX further indicates tha, under the CSX/Cleveland settlement agreement, the City
may use the Community Impacts Fund to mitigate adverse environmental impacts resulting from
the Conrail transaction, including but not limited to those in the areas of “noise and vibration,
noise mitigation structures and landscaping, emergency response and vehicular delay, hazardous
materials transport and response, hazmat responder training and emergency vehide access,
pedestrian and vehicular safety, grade crossing maintenance, and cultural preservaion.”

181 CSX indicates, among other things, that CSX committed to make capital
improvements estimated to cost $38,200,000 on the Short Line and at Collinwood Y ard,
(continued...)
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the “ sole mitigation for environmental impacts within the City of Cleveland resulting from this
transaction.”

(2) CSX contends that, even apart from the CSX/Cleveland settlement agreement, it isfar
too late to reopen the scope of the EIS. CSX explains that potential environmental impactsin the
areas of horn noise, train vibrations, and air emissions were raised: (@) during the scoping
process that was conducted prior to preparation of the Draft EIS; and (b) during the commenting
process on the Draft EIS. And, CSX adds, even if the City could show that these impacts were
not fully considered by the Board, the City (CSX insists) has not demonstrated the material
changes or new drcumstances tha would justify the preparation of a Supplemental EIS.

(3) CSX contends that, to the extent the City is complaining about environmental impacts
from CSX trains operating on the Short Line, the City’s compaints are not justified. CSX
explains. that, because there are no grade crossngs on the Short Linewithin Cleveland, the only
time a CSX engineer would blow a horn on the Short Line would be to warn a trespasser to clear
the tracks; that it isnot CSX operating practice to idle trains on the Short Line; and that, as the
Board has already found, the vibrations of moving trains do not have significant environmental
impacts. CSX further contends that, to the extent the City is complaining about environmental
impacts from CSX trains operating on the Lakeshore Line (which, CSX concedes, does have a
number of grade crossings), the City (which, CSX notes, sought CSX’ s agreement to operate
some trains on the Lakeshore Line in order to reduce environmental impacts on the Short Line)
“cannot fairly have it both ways.”

Property Maintenance. CSX contends that, when it succeeded to Conrail’ s operating
rights over the Short Line, CSX inherited years of accumulated trash and debris (cars, gopliances,
furniture, tires, etc.) illegally dumped by trespassers. CSX further contends: that it has focused
its cleanup efforts on those areas requested by the City;** that, however, without a pledge from
the City of substantially increased enforcement of its anti-trespassing and anti-littering
ordinances (a pledge, CSX notes, that has not been made), CSX’ s cleanup efforts will never be
fully effective and that, although CSX will continue to conduct trash and debris removal asit
continues with its fencing and landscaping program, the hoped-for result of a more attractive
right-of-way can be achieved only through the efforts of all to reduceillegal dumping on the

131(_..continued)
including the installation on the Short Line of continuous welded rail and additional ballast and
also including surfacing of the track (which, CSX notes, reduces noise and vibration impacts).

132 CSX reportsthat it has agreed to keep the City advised of progress and future plans
for cleaning up specific sitesidentified by the City.
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right-of-way. The City, CSX maintains, has presented no justification for the Board to inject
itself into thisissue.

Compliance By CSX With CSX/Cleveland Settlement Agreement. CSX insists that,
because it has either implemented or isin the process of timely implementing all of the
obligations imposed on CSX in Environmental Condition 26 and in the CSX/Cleveland
settlement agreament, there is no basis for Board enforcement with regpect to any of these
matters.

(1) Asrespectsthe Lakeshore Line provision, CSX concedes that it has not yet provided
the City with the required traffic study. CSX insists, however: that, without additional
experience, CSX simply cannot determine whether it would be feasible to operate two additional
CSX trains over the Lakeshore Ling; that Cleveland has not been prejudiced by the delay;** and
that CSX intends to initiate discussions with Cleveland concerning the timing and methodol ogy
of astudy to determine whether two additional CSX trains may feasibly be operated over the
Lakeshore Line.

(2) Asrespects the landscaping provision, CSX contends: that this provision
contemplates that $2.4 million will be spent over a 5-year period; that the goproximately
$780,000 referenced by the City is money intended to be spent on landscaping measuresin the
year 2000; and that additional funds will be expended under the landscaping provision in future
years. CSX further contends, however, that the City’ s argument that no part of the $2.4 million
may be used for trash and debris ranoval iswithout merit. CSX explains that, because debris
(such as cars, appliances, furniture, tires, etc.) must be removed to provide a level and straight
run for installation of fencing, the debris removal conducted in advance of installation of fencing
isfairly chargeable to the $2.4 million account. CSX adds, however, tha it will continue to
consult with the City on thisissue.

(3) Asrespectsthe jobs provision, CSX contends that, because three of the four
“permanent” (managerial) employees at Collinwood Y ard are Cleveland residents, CSX has
more than fulfilled its hiring target for Cleveland resdents of 40% of permanent positions. CSX
further contends that, consistent with CSX and industry practice for the intermodal business, the
remaining 38 positions at Collinwood Y ard are not “ permanent” positions but, rather, are
contractor employees or independent owner-operator truckers. CSX adds that, although CSX
provided the City with the contact information for the primary contractor at Collinwood Y ard,
the City apparently has not followed up with the contractor. CSX further adds that, although the

133 CSX explains that thetwo Lakeshore Line trains were intended to be in addition to
approximately 44 Short Linetrains. CSX further explains that, because CSX is not yet operating
44 Short Line trains, Cleveland has not been prejudiced by the lack of a Lakeshore Line study.

88



STB Finance Docket No. 33388 (Sub-No. 91)

persons presently filling the 38 “non-permanent” pogtions are not CSX employees, CSX would
be willing to work with the City to determine the residency of these persons.

(4) Asrespects the committee provision, CSX insiststhat it isin full compliance with that
provision and also with Environmental Condition 26(D)(d) (which requires the appointment of a
community liaison).®** CSX insists that the CSX community liaison to Cleveland has worked
diligently to address community concerns,; and, CSX claims, if some answers were not
immediately provided at meetings, it is because the questions could not reasonably have been
anticipated. CSX adds that CSX has made, at the request of the community liaison, voluntary
contributions (nearly $50,000 in 1999) to a number of Cleveland community programs and
activities above and beyond the substantial financial investments required by Environmental
Condition 26 and by the CSX/Cleveland settlement agreement. CSX further addsthat it will
continue to consult with the City and community leaders regarding issues of concern.

The NS-2 Reply and First Quarterly Environmental Status Report. Horn Noise And
Train Vibrations. NSinsists that, when we assessed the Conrail transaction’ s environmental
impacts, we adequately considered horn noise and train vibrations. Sucdh impacts, NS explans,
were rightly deteemined to be either not remediable (horn noise, NS advises, was determined to
be not remediable due to safety reasons and on account of federal law requiring train hornsto be
sounded) or not harmful (train vibrations, NS advises, were determined to be not harmful).

Idling Trains And Stopping/Starting Trains. NS contends: that a*scoping notice’
(reflecting the environmental impacts intended to be studied and the assessment criteriaintended
to be applied) was published in the Federal Register several months before the Draft EIS was
issued; that the City of Cleveland submitted detailed comments on the Draft EIS and engaged in
extensive negotiations with both NS and CSX to resolve the City’ s environmental concerns; that
these negotiations explored myriad environmental topics of concern tothe City and resulted in
negotiated agreements with NS and CSX that established numerous remedial and construction
projects to be implemented by the railroads at a cost of tens of millions of ddlars, in addition to
the payment by NS and CSX of over $20 million into a community fund established by the City
to address the environmental impacts deemed by the City to be important; and that (as respeds
NS), in exchangefor this extensive set of obligations by NS, the City of Clevdand provided its
express acknowledgment that all environmental concerns related to NS’ participation in the
Conrail transaction had been resolved. NS further contends: that this oversight proceeding is not
intended to provide an additional opportunity to enlarge the package of benefits negotiated by the
City, nor isit intended to reopen the environmental review process that was initiated more than
3 years ago; and that the City, which is obtaining the substantial benefits of the bargains it made

134 See Conrail Dec. No. 89, slip op. at 409.
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with NS and CSX and for which it obtained Board approval, cannot both claim thase benefit
packages worth millions of dollars and now seek further to enhance its position.

Two Recent Blocking Incidents. NS indicates that, as the City of Cleveland claims, there
have been, in recent months, two major incidents where trains (NS indicates that these were NS
trains) blocked crossings for several hours. NSinsists, however, that it was not to blame for
these incidents; the blockages occurred, NS explains, on account of acts of vandalism beyond
NS’ control.

Cloggsville Connection. NS reportsthat in August 2000 it began to operate trains over
the new Cloggsvile Connection. In response to City Council concern regarding the installation
of fencing along the Cloggsville Connection, NS has provided the City Council with design
plans and proposed installation sites for sound barriers, fencing, and landscaping under the
Community Impact Fund. NS further reports that it aso has met with City Council members to
discuss placement and relocation of fencing along the Cloggsville Connection.

CITY OF SANDUSKY, OHIO. The City of Sandusky was an active participant in the
Environmental Impact Statement (EIS) process conducted during the Conrail proceeding.

The City Of Sandusky’s SAN-1 Comments. The City of Sandusky contends that the
environmental mitigation conditions we imposed on the Conrail transaction have proved
inadequate to protect Sandusky from serious negative consequences arising directly from that
transaction. The City of Sandusky further contends that the inadequacy of the existing
conditions reflects the fact that the EIS was premisad on incorrect, incomplete, and/or inadequate
information.

Two Norfolk Southern Lines. The concerns of the City of Sandusky are focused on two
NS lines, a north-south line that runs between Sandusky Docks, OH, and Bellevue, OH, and an
east-west line that runs between Vermillion, OH, and Oak Harbor, OH. The north-south line,
which was operated by NS prior to the Conrail transaction, crosses Tiffin Avenue (SR 101),
Venice Road (SR-6), and Monroe Street. The east-west line, which was formerly operated by
Conrail, crosses Huron Street, Olds Street, Tiffin Avenue™® Edgewater Stredt, Pipe Street,
Remington Street, Campbell Street, and Mills Street.

The North-South Line. The City of Sandusky claims: that, prior to the Conrail
transaction, thenorth-south line was used (by NS’ calaulations) by 1.4 NS trains per day; that,
initially, NS projected that, after the Split Date, the north-south line would be used by 5.9 trains
per day; that later, after NS had decided to relocate a Triple Crown intermodal facility to a point

135 Tiffin Avenue, which runs southweg-northeast, is crossed by both NS lines
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just south of Sandusky, NS projected that, after the Split Date, the north-south line would be used
by 12.9 trains per day; and that, as indicated in the EIS, the increase in the NS train count from
1.4to 12.9 trains per day was expected to increase the total blocked-crossing time from

5.9 minutes per day to 54.2 minutes per day. The City argues, however, that, as respects the
north-south line, the EI'S was not even remotely accurate in predicting the impact of NS
post-Split Date operations. (1) The City claimsthat, even though NS conceded that the Annual
Daily Traffic (ADT) count for Venice Road was 14,950 vehicles per day, the EISrelied on an
ADT for Venice Road of only 4,400 vehicles per day. (2) The City claimsthat, even if the ADT
used by the EIS was correct, its use masks the real-world impact of NS operations on Sandusky.
The City explains that, because Sandusky Bay has approximately 5,000,000 visitorsin the
summer and because the Cedar Point recreational fecility has approximately 3,500,000 visitors in
the summer, the useof an ADT to measure the impacts of train traffic on Sandusky masks those
impacts by pretending that Sandusky’s high summer traffic counts do not exid. (3) The City
claims that, because coal traffic on the north-south line is seasonal (the docks, the City notes,
shut down when lake conditions require), the use of average daily train counts understates the
numbers of trains that use the north-south line when the docks are open. (4) The City claims that
the EIS erred in assuming that NS trains would cross Sandusky’ s streets at the maximum speed
allowed by the FRA (i.e., 15 mph). The fact of the matter, the City insists, isthat these trains
frequently stop for 20 to 25 minutes at the Venice Road arossing, and, when they move, typicdly
average approximately 5 mph. (5) The City claimsthat, although the EIS predicted that total
blocked-crossing time would average 54.2 minutes per day, the fact of the matter is that (by the
City’ s calculations) total blocked-crossing time at Venice Road (even without including “gae
down and up” time) averages 82 minutes per day. And, the City adds, if weekends and holidays
are eliminated, the average risesto 107.2 minutes per day. (6) The City claims that, although the
EIS slevel of service (LOS) analysis assumed that NS new Triple Crown trains would be spread
evenly throughout the day, the fact of the matter is tha such trains arenot spread evenly
throughout the day. The City indicates that, during one recent period, 93% of these trains passed
over Venice Road between the hours of 8:00 am. and 9:00 p.m., and 68% of these trains passed
over Venice Road between 11:00 am. and 6:00 p.m. And, the City adds, because these trains are
not spread evenly throughout the day, the adverse impacts of these trains are maximized.

The East-West Line. The City of Sandusky claims. that, prior to the Conrail transaction,
the east-west line was used by 52.3 trains per day; that NS projected that, after the Split Date, the
east-west line would be used by 40.2 trains per day; and that, in light of this projection, the EIS
apparently did nat consider the esst-west line. The City argues, however, that there are certain
errorsin thisapproach. (1) The City claimsthat the EIS' s reflection of the impacts of a new
Triple Crown facility just south of Sandusky should not have been limited to the north-south line.
The City explains. that Triple Crown trains do not remain on that line; that, rather, such trains
move north from the intermodal facility, cross Tiffin Avenue “at a snail’s pace” (i.e., at hot more
than 5 mph), and then either move onto the east-west line (blocking Venice Road) or remain on
the parallel esst-west siding (which crosses Huron Street, Olds Stredt, and Mills Street); and that,
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therefore, the EI'S should have reflected the impad of the Triple Crown trains on the eas-west
track, the connecting track, and the siding. (2) The City claimsthat, even assuming that the NS
train count estimate for the east-west line was accurate, the EIS should have reflected a
reasonable estimate of the train speeds of the new Triple Crown traffic on the east-west line. The
City notes, in this respect, that, athough NS trains (other than Triple Crown trains) typically take
2.8 minutes to cross Mills Street, NS Triple Crown trains crossing between the north-south and
east-west lines move at no more than 5mph, and therefore take, on average, 10.4 minutes to
cross Mills Street. The City explains that Triple Crown trains moving between the north-south
and east-west lines must move “at asnail’s pace” both because such trains are either entering or
exiting the new inteemodal facility and also because the turning radius between the two linesis
very “tight.” (3) The City claims that the EIS should havereflected the impact on Sandusky, its
street traffic, and its pedestrian traffic resulting from the fact that NS intermodal traffic moving
to and from its new intermodal facility viathe east-west line frequently cannot move between the
north-south line and the east-west line without being parked on the NS siding.

Other Traffic Impacts. The City of Sandusky contends that, in addition to the failure to
accurately address the above-d scussed impacts of the Conrail transaction on highway usersin
Sandusky, the EIS also did not predict other instances of NS’ post-Split Date inability or
unwillingness to maintain its equipment located in Sandusky and its trains passing through
Sandusky. The City dtes, in this resped, numerous instances in which city streets
(Tiffin Avenue, Venice Road, and Mills Street in particular) have been blocked, either by atrain
stopped on acrossing, or by asignal malfunction (i.e., gate arms down when no train is coming),
or by aderailment. And, the City insists, these recurring incidents have had a substantial impact
on the human environment in addition to the blockages of Sandusky’s streets caused by NS trains
that actually move. The City explains that street traffic (including emergency service provider
traffic) has been delayed, and that business has become more difficult to attract. And, the City
warns, it is only a mater of time before a person accustomed to signal malfunctions attempts to
drive around the gates and gets killed.

Inadequacy Of NS Equipment. The City of Sandusky contends that the use by NS of
equipment known to be inadequate has resulted, in a number of instances, in train blockages.
The City explains. that, in view of the “tight” turning radius between the east-west and
north-south lines, air lines of standard length will often stretch, and snap, as the train moves
between the two lines; that, once an air line has snapped and until the air line can be fixed and
the pressure built back up, the train cannot move; and that, although NS has been made aware of
the problem, NS hasnot installed suitalde air lines on itstrains. What this means, the City
insists, isthat NS is knowingly operating its equipment in a manner that causesit to break down
in Sandusky. And this the City argues, should be reflected in revised mitigaion measures.
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Mill School Impacts. The City of Sandusky is particularly troubled by the dangers that
result from the proximity of NS' tracks™® and Sandusky’s Mills School, which islocated at
1918 Mills Street (0.34 miles south of the NS siding) and which serves 355 studentsin grades 5
and 6. The City claims, in particular, that NS trains on the siding frequently block Mills Street
without regard to the time of day (i.e., without regard to whether the trains interfere with children
walking to or from school). The City further claims that, given that NS trains normally are on
the siding for between 9 and 18 minutes, pedestrians have few options. They can wait,
frequently in cold weather, an unknown period for the train to clear the intersection; they can
walk around the train (the next avalable crossing is a& Camp Street), which adds 0.74 milesto
their walk; or they can attempt to climb through the train. And, the City adds, while climbing
through trainsis an obvious safety risk in any case, NS makes this particulaly hazardous because
(the City insists) NS does not actually “stop” itstrains for extended periods on the siding but
rather, to avoid being fined for “stopping” on crossings, “inches’ itstrains forward. The City,
which is aware that some children, if not supervised, are likely to attempt to walk through trains,
indicates that it has been forced to hire school crossing guards for the Mills Street location
(during the periods immediately before and after school opening and closing times) at a cost of
approximately $32,500 annually. The City adds that, despite requests from the City, NS
continues to block Mills Street and has refused to reimburse the City for the cost of the crossing
guards.

Additional Health And Safety Impacts. The City of Sandusky, citing numerous instances,
contends that its citizens have been placed at risk by the delays caused when emergency service
providers (police, fire, and ambu ance vehicles) are blocked by NS trains. The City notes that,
when the crossings at Venice Road and Tiffin Avenue are both blocked (a frequent ocaurrence,
the City claims), emergency equipment must take a 7.48-mile detour.

West End Development. The City of Sandusky contends that development in its
“west end” (i.e., the arealying to the west of the north-south line) has been particularly affected
by the Conrail transaction. The City explains that, although the Sandusky Public Schools were
scheduled to move their bus garage and bus offices to the new City Service Complex, the school
system declined to make the move because of the serious problems that would result from the
frequently blocked crossing at Venice Road. The City further explains that, for the same reason,
Sandusky’ s Department of Community Development has had great difficulty marketing the
45-acre business park it created in the west end.

1% The City indicates that NS “interferes’” with Mills Stred in three ways: theeast-west
line crosses Mills Street; the tracks connecting the east-west and north-south lines cross
Mills Street; and thesiding crosses Mills Street.
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Environmental Justice. The City of Sandusky contends that Sandusky has “ I mpacted
City Status” with 53% of its population in the low to moderate income level and a significant
(23%) minority population. The City further contends thet fully 26.1% of Sandusky residents
near the intersection of the north-south and east-west lines are living below the poverty level.
The City insists that this disadvantaged population should not be, but has been, required to bear a
disproportionate share of the adverse environmental consequences of the Conrail transaction.

Relief Requested. The City of Sandusky asks that a supplemental environmental analysis
be conducted and that additional environmental mitigation conditions be imposed.

The NS-2 Reply and First Quarterly Environmental Status Report. (1) NS contends
that a recent realignment of the track that connects the east-west and north-south lines has
reduced the sharp turn from a 20 degree curve to a 15 degree curve Thisrealignment, NS
insists, will help prevent future airbrake line failures. (2) NS contends that, to maintain adequate
sight-line clearance and to operate manual switches, trains must operate at low speeds along the
transfer track leading to the Triple Crown yard. (3) NS contends that, although the City of
Sandusky has complained that NS’ traffic projections with respect to the north-south line did not
properly take account of increased yard moves, the number of such yard moves hasin fadt
decreased because (NS claims) coal traffic to and from Sandusky Docks has been somewhat
lighter over the last year. And, NS adds, yard moves to accommodate coal shipments are related
to fluctuations in the coal market, not to the Conrail transaction. (4) NS, noting the City’s
numerous allegations concerning vehicular traffic counts, train speeds, crossing times, and
blocking durations, contends that the City seems to be more interested in accumulating statistics
than in exploring reasonable options for addressing its concerns.**’” (5) NS apparently concedes
that NS trains using what the City refersto as asiding (and what NS refersto as alead) have
interfered with children crossing the street whilegoing to and from theMills School. NS claims,
however, that, to minimize blockageof this crossing, NShas modified its operating practices to
hold east-bound trains leaving the Triple Crown facility in the yard until they are clear to move
directly onto the man line. And, NS adds it has not “inched’ itstrains forward for the purpose
of avoiding fines for “stopping” on crossings; NS insists, rather, that, as a safety measure, trains
on the track near Mills Street must move forward slowly in order to trip the gates and allow
sufficient time for the gates to come down. (6) NS contends that, through a series of written
reports providing environmental and other data, it kept the Board' s environmental staff apprised
of the status of NS' decision to locate the new Triple Crown facility in the Sandusky area. NS
further contends that the City did not challenge the Board' s conclusions in Conrail Dec. No. 89
with respect to either the assumptions used in the EIS or the conditions imposed upon NS. NS

137 NS reports that it has met with City representatives, ORDC, OH-DOT, and a
representative of Congressman Gillmor’ s office to discuss ajoint project involving a grade
separation at Venice Road or at the intersection of Venice Road and Tiffin Avenue.
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insists that the impacts related to the Triple Crown facility were thoroughly studied, and that
further study and imposition of additional conditions would not be warranted. (7) NS indicates
that it intends to continue to seek ways to improve its operations in the Sandusky area. And, NS
adds, NS hopes that the City will join in a cooperative effort to explore solutions that will benefit
both the City and NS.

U.S. REPRESENTATIVE DENNIS J. KUCINICH. Rep. Kucinich was an active
participant in the Conrail proceeding. See Conrail Dec. No. 89, slip op. at 340.

Rep. Kucinich’s Comments. Rep. Kucinich indicates that, in general, heis pleased with
the progress CSX and NS are making in the communities of Ohio’s 10th Congressional District.
() Bay Village, Rocky River, Lakewood. Rep. Kucinich advisesthat NS and the State of Ohio
acted quickly to ensure that every grade crossing on the Nickel Plate linein Lakewood and
Cleveland would be equipped with gates and lights. Rep. Kucinich further advises that work on
the Cloggsville Connection is underway and ahead of schedule. (2) Olmsted Falls,

Olmsted Township. Rep. Kucinich advises that he is pleased with the efforts CSX and NS have
made to ensure that safety is not compromised with increases in freight traffic through

Olmsted Falls and Olmsted Township. Rep. Kucinich furthe advises that he is hopeful that a
dispute respecting the location of a proposed grade separation will soon be resolved. (3) City Of
Berea. Rep. Kucinich advises that, with regect to the two major underpass projects of interest to
the City of Berea, cooperative efforts with CSX and NS are continuing. Rep. Kucinich further
advises that, although closure has not yet been reached on the form of noise mitigation at areas
identified in the Final EIS, discussions with CSX respecting such noise mitigation are
continuing. (4) City Of Brooklyn, Relief Requested. Rep. Kucinich indicates. that, in the

Final EIS, the rail segment (C-069) that runs parallel to Brookpark Road behind the homes on
Idlewood Drive in Brooklyn was not predicted to meet the“5 dBA increase’ criteriafor noise
mitigation; that this failure to meet the criteria was premised on the projection that there would
be, after the Split Date, 43.8 trains per day on this segment; that, however, there is now reason to
believe that more than 43.8 trains per day may be using this segment; and that, if thisistrue,
there may indeed have been the 5 dBA increase required for noise mitigation. Rep. Kucinich
therefore asks that the Board and CSX work with his office and the City of Brooklyn to attain an
accurate train count and to determine the noise levels along the C-069 segment near the homes
on Idlewood Drive, which (Rep. Kucinich advises) will enable the City of Brooklyn to receive
any mitigation for which it may be eligible.

The CSX-2 Reply and First Quarterly Environmental Status Report. CSX,

responding to Rep. Kucinich’s request for relief with respect to the City of Brooklyn, insists that
CSX has complied with al environmental conditions imposed on it for the benefit of Brooklyn,
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and that Brooklyn has not demonstrated any material change in circumstances that would warrant
reexamination by the Board of the environmental conditions the Board imposed.’*

TRANSPORTATION COMMITTEE CHAIRMEN, PENNSYLVANIA HOUSE.
The Transportation Committee of the Pennsylvania House of Representatives was an active
participant in the Conrail proceeding. See Conrail Dec. No. 89, slip op. at 320-21.

The Comments Of The Transportation Committee Chairmen. /n General. The
Chairmen believe that, in general, both NS and CSX have made significant progressin the
implementation of the Conrail transaction. The Chairmen add, however: that both NS and CSX
have encountered significant problems and are still addressing serious service deficiencies that
occurred on account of inadequate planning and unforeseen difficulties; that, in the
Commonwealth of Pennsylvania, these service deficiencies have had significant and harmful
economic impactsthat continue to exist and that have ye to be rectified; that there are ill
numerous situations throughout the Commonwealth where the failure of NS to adequately
prepare operational plans and marshal equipment and personnel has economically damaged
citizens and businesses; and that, as a result of these service problems and failures, the final
answer on whethe the Conrail transaction isin the public interest is still in doubt.

Questions Respecting NS Capital Investments. The Chairmen indicate that they are
particularly concerned regarding the absence from the NS-1 report, of adequate specificity with
respect to capital commitments made by NS to the Commonwealth of Pennsylvania. The
Chairmen claim that, in the Conrail proceeding, NS committed to undertake the following capital
investments in new and improved facilities within the Commonwealth: a Triple Crown terminal
at Morristown; improvements to Greenwich Y ard; a new automobile unloading facility near
Philadel phia; a new intermodal facility at Harrisburg; increased capacity on the
Reading—Harrisburg line; improvements at the Hollidaysburg car shop; improvements at the
Altoonalocomotive repair shops; a new locomotive repair shop in Beaver County; increased
capacity at Pitcarin Yard Intermodal Facility at Pittsburgh; establishment of staff regional and
divisional operational headquarters in Pittsburgh; upgrading of the Harrisburg—Binghamton
line; and relocation of the NS main linein Erie. The Chairmen contend, however, that the NS-1
report addresses only three of these commitments (the new intermodal facility at Harrisburg,
increased capacity on the Reading—Harrisburg line, and relocation of the NS main linein Erie)

138 CSX reportsthat in its response to Rep. Kucinich's suggestion that the City of
Brooklyn could be entitled to noise mitigation as aresult of arecent noise study conducted on
behalf of the City, CSX conducted atrain count of the number of trains operating over thisral
line segment. Because the results of the train count study verified that current train trafficisin
line with that projected in CSX’s operating plan, CSX states that no additional mitigation for the
City of Brooklyn is warranted.
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and makes no mention of the others. The Chairmen further contend: that, todate, NS, the City
of Philadelphia, and the Commonwealth of Pennsylvania have yet to execute an agreement
regarding the development of the Philadel phia Naval Base Center (PNBC) which includes a
provision for an intermodal facility at the AmeriPort International Terminal; that, moreover,
rather than establishing its regional and divisional operational headquarters in Pittsburgh, NS
moved those headquarters to Philadel phia; and that, although NS’ construction of a new
intermodal facility in Bethlehem is commendable, the Charmen would like to confirm that this
facility isin addition to, and not a substitute for, other capital projects. The Chairmen add that
they would be most interested to learn of the current status of the capital projectsthat NS
committed to during the course of the Conrail proceedng but failed to discussin the NS-1 report.

Questions Respecting NS’ Interaction With Shortlines. The Chairmen express concern
regarding the impact of NS implementation plans on shortline railroads within the
Commonwealth. The Chairmen indicate that they have been advised: that delayed interchange,
line congestion, and shortages of NS locomotives and crews continue to disrupt and impede
efficient rail service for trafic originated or terminated on shortlines; that, in many cases, it
appears that NS gives priority to its own trains, and that traffic leaving its shortline connections
isinterchanged only if and when crews and locomotives are available and that, as a
consequence, shortlines report serious traffic losses as well as delayed and lost shipments, which
(the Chairmen note) have resulted in diversions of ral traffic to trudk and the loss of that traffic
for both the shortlines and NS. And, the Chairmen add, shortlines have reported that they are not
getting timely payments from NS of freight and service revenues, which (the Chairmen note) is
causing serious cash flow problems for these carriers. The Chairmen further contend that NS has
yet to implement various interchange agreements and access arrangements that would afford
Commonwealth shortlines competitive routing alternatives with other Class| carriers. The
Chairmen urge NS to promptly implement such agreements and arrangementsin order to
facilitate efficient and timely interchange service and the establishment of competitive routing
aternatives.

Other Questions Respecting NS. The Chairmen contend that, given its operational
problems, NS appears to have lost its focus on growing rail businessin the Commonwealth. The
Chairmen further contend that former Conrail employees have reported low morale due to recent
layoffsand NS “top down” managament style, and tha vendors that formerly supplied Conrail
in Altoona and other areas have reported that they have found it hard to get payments for work
completed or supplies purchased during the Conrail transition process. And, the Chairmen add,
NS managers have been slow to respond to legislators who have raised these concerns.

The Commonwealth’s Budget Commitment. The Chairmen indicate that the
Commonwealth of Pennsylvania hasincluded in its most recent capital budget over $300 million
in fundsto lay athird track on the NS main line from the Ohio border to Harrisburg. The
Chairmen insist that, given thislevel of Commonwealth invedment in the NS system, NS must
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honor its commitments to the Commonweal th and must work more diligently to develop
effective and cooperative partnerships with state government and with Pennsylvania shippers and
railroads.

Questions Respecting CSX Commitments. The Chairmen indicate that the CSX-1 report
lists the construction of a new merchandise facility in Philadelphiaand anew facility at
Greenwich Yard but does not discuss CSX’s commitment to $14 million for double stack
clearances in Philadel phia or its commitment to assign car repair work to the Hollidaysburg and
Altoona shops. The Chairmen advise that they would appreciate a short description of the
implementation of these CSX commitments

Relief Requested. The Chairmen, who indicate that they believe that continued oversight
of the Conrail transaction is necessary and appropriate, ask: that we continue to monitor NS and
CSX service parameters; that we continue to assist affected parties in the resolution of
arrangements arising as aresult of the Conrail transaction; and that we continue to monitor the
commitments and pratective conditions to which CSX and NS are subject and ensure that these
public interest obligations are fulfilled.**®

The NS-2 Reply. NS, which claims that it has already made significant infrastructure
improvements to its transportation network in the Commonwedth of Pennsylvania insists that it
remains fully committed to improving its service and growing its business in the
Commonwealth. NS concedes, howeve, that its post-Split Date operations inthe former Conral
territory and emerging traffic flows have required that certain projects be devel oped ahead of
those cited by the Chairmen. NS contends: that it is complying with the commitments included
in the October 21, 1997, agreement among the Commonwealth of Pennsylvania, the City of
Philadel phia, and NS; that, furthermore, NS has already made commitments exceeding
$15 million for expenditures towards rail-served economic development programs in the
Commonwealth; and that, in particular, NS has commenced operations at a new intermodal
facility in Bethlehem, is working with the Department of Community and Economic
Development to identify suitable projects for up front NS capital expenditures, and anticipates
the execution of an agreement with the City of Philadelphia pertaining to the development of the
PNBC, which (NS adds) will include provision for an intermodal facility at the AmeriPort
International Terminal. NS further contends. that anew NS Mid-Atlantic Regional headquarters
has been established in Philadel phia; that new jobs have been created at, among other rail-related
locations, the Mid-Atlantic Regional headquarters and the new intermodal facilitiesin Bethlehem
and Rutherford; that additional jobs will be created with the construction of the new intermodal

139 The Chairmen note, in this regard, that we have required CSX and NS to adhere to all
of the representations they made on the record during the course of the Conrail proceeding. See
Conrail Dec. No. 89, slip op. at 17 n.26.
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facility planned for the PNBC; that, furthermore, NS has reserved land for the construction of an
automobile distribution facility at the PNBC; and that negotiations are on-going between NS and
SEPTA to address atrack connection at the Zoo interlocking and the extension of SEPTA service
on the Harrisburg and NSrrail lines. And, NS adds, it has worked steadily with its shortline
partners to increase both business and service in an effort to grow business through this
important feeder network.

The CSX-2 Reply. (1) The proposed double-stack clearance in the Philadelphia area.
CSX advises that a ddailed engineering analysis of thework that would berequired to obtain
greater clearances along the Trenton line has indicated that the cost to fully clear this line would
be about $28 million. CSX further advises that, although it remains committed to obtaining
increased clearances over this route (which, CSX notes, is part of its overall 1-95 rail corridor),
the timing and staging of this project are subject to internal marketing initiatives and further
discussions with the Commonwealth concerning funding shares. (2) CSX’s commitment to
assign locomotive/car repair work to the NS shops at Altoona and Hollidaysburg. CSX advises
that it has honored and will continue to honor its commitment to assign (during the years 2000,
2001, and 2002) overhaul work on locomotives and rail cars (195 locomotives and 1,000
rail cars, spread over the 3-year period) to the historical Conrail facilitiesin and near Altoona that
were allocatedto NS.

GROWTH RESOURCES OF WELLSBORO FOUNDATION. Growth Resources of
Wellsboro Foundation, Inc. (GROW), a non-profit industrial development agency, owns a
35-milerail line that runs between Wellsboro, PA, and Gang Mills Yard in Gang Mills, NY (the
point of interchange with NS', formerly Conrail’s, Southern Tier line). Rail service on the
Wellsboro-Gang Millslineis provided by the Wellsboro & Corning Railroad Company (W&C).

The Comments Of Growth Resources Of Wellsboro Foundation. GROW contends:
that, since it acquired the line from Conrail in 1992, it has worked with W& C to preserve local
rail service; thd, prior to the Conral transaction, ral traffic on the line had been increasing; that,
however, post-Split Date service problems have wreaked havoc with the W& C/NS interchange at
Gang Mills Yard and with W& C trafficrouted via NS; that these service problems have been so
severe that GROW' s most significant shipper has lost all faith in rail service and now intends to
divert as much of its traffic as posdble to truck; that, although the NS yard masters at Gang Mills
Y ard are doing the best they can, they simply do not have enough locomotives or crews to hande
the volume of traffic flowing into the yard; that many cars arriving in the yard take a week to get
switched to W& C; and that, in addition, the congestion in the yard interferes with access to the
Canadian Pacific, which (GROW claims) could provide alternative competing routes free from
the congestion and service problems on the NS system. GROW further contends: that the
service problems at Gang Mills Yard, and the lack of operational coordination and the
administrative delays that seem to characterize so much of NS service today, have reached a
point that prospects for retention of existing traffic on the GROW line, let alone future growth of
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that traffic, have all but disappeared; and that NS’ service failures have impacted the business of
the shippers on the GROW line, and their competitive positionsin their respective industries.
And, GROW adds, there has been alack of responsiveness on the part of NS to address the
problems at Gang Mills Y ard.

Relief Requested. GROW asks: that we direct NS to designate a senior executive who
will be personally responsible for the resolution of the W& C/NS interchange problems at
Gang Mills Yard and who will directly interface with representativesof GROW and W&Cin
resolving these maters; and that werequire NS and GROW to file quarterly joint status reports
regarding progress or the lack thereof with respect to NS interchange service at Gang Mills Y ard.
GROW warns that, unless the NS service problems can beresolved promptly, it is questionable
whether viable rail operations can continue to be provided on the GROW line without substantial
public subsidies.

The NS-2 Reply. NS concedes that, after the Split Date, Gang Mills Y ard experienced
some of the same congestion difficulties experienced across the NS system. NS insists, however,
that those difficuties are being resolved, and that reports from local NS officials indicate that,
due to operationd changes on the Southern Tier, GangMills Yard isnow “fluid.” And, NS adds,
it will continue to work with W& C and CP with regard to operations at Gang MillsYard. NS
insists, however, that aformal Board process with quarterly reportsis not required; there already
is, NS explains, an informal consultative process with the Board' s Office of Compliance and
Enforcement; and, NS adds, if operational difficulties arise in the future, the parties should first
attempt to resolve matters via this avenue.

UNITED STATES DEPARTMENT OF TRANSPORTATION. DOT was an active
participant in the Conrail proceeding. See Conrail Dec. No. 89, slip op. at 354-57.

The DOT-1 Comments And The DOT-2 Reply. Safety. DOT indicates that, although
the Federal Railroad Administration (FRA) considers the overall safety records compiled by
CSX and NS since the Split Date to be “excellent,” FRA has identified several systemic safety
shortfalls that occurred during integration that will require additiond attention. These shortfalls,
DOT advises, concern information technology deficiencies, hazardous materials documentation
problems, increased inspection defects, “near misses’ between trans, and excessive crew delays,
and, DOT adds, FRA has also found that post-Split Date service problems have adversely
affected safety. DOT further advises that FRA will continue to monitor and work closely with
CSX and NS to ensure the safe implementation of the Conrail transaction.

Transitional Problems, Transitional Remedies. DOT insists that, although CSX and NS
have experienced congestion and delays as they have absorbed their respective portions of
Conrail, transitional problems call for, at most, transitional remedies. DOT explains that, to the
extent the harmful circumstances that have been reported by various parties are manifestaions of
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short-term difficulties that CSX and NS are now correcting, there is less reason to consider new
conditions (although, DOT adds, we should not, by declining to impose new condtions, shield
CSX and NS from any liability to shippers or others for the consequences of even their
transitional problems). DOT further explains: that, to the extent such harmful circumstances
continue, they are more likely to represent longer-term operational changes flowing from the
transaction; and that it is entirely appropriate for the Board to consider conditions to protect the
environment, affected communities, and others from the adverse impacts of such changes. And,
DOT adds, we should continue to encourage negotiated agreements between CSX and NS (as
appropriate) and the affected parties.

Shortline Railroads. DOT, which notes that a number of shortlines have registered
complaints about poor service fromNS and CSX since the Split Date, insists tha we should
“determine the true temporal dimensions’ of the problem. DOT-2 at 3.

Environmental And Community Impact Issues: Higher Traffic Levels And Slower
Operating Speeds Than Predicted. A number of communities, DOT notes, have complained of
impacts resulting from traffic levels that are higher and operating speeds that are slower than the
traffic levels and operating speeds anticipated in the operating plansfiled by CSX and NS and in
the EIS issued by the Board; and, DOT adds, these communities, citing these “changed”
circumstances, have sought the imposition of new or revised conditions tailored to mitigate the
“unforeseen hams’ that have occurred since the Split Date. DOT indicates that it fully supports
this approach. DOT contends, in particular: that, in exercising oversight of the environmental
impacts of the Conrail transaction, we should be guided by redlity; that, if forecasts of trafic
levels, train speeds, or other matters were wrong, then the environmental impacts of such factors
should be assessed on the basis of thetraffic levels, train speeds, and so forth that have actually
resulted (assuming, DOT adds, that such matters are not simply transitiond in nature); that,
although railroads need operational flexibility to deal with a changing business environment,
harmful impacts arising from operational changes made possible or necessary by the transaction
should be mitigated whether or not they were identified initially; and that, because theseimpacts
are not prospedive but are currently being endured by the citizensof these communities, and also
because (at this date) it islikely that the operational changes causing these impacts can be traced
to the underlying transaction, we should act expeditiously to investigate the claims of these
communities and either impose mitigating conditions or encourage CSX and NS toreach, with
the affected communities, agreements that will avoid the need for the imposition of mitigating
conditions. DOT further contends, however, that, asa general rule, “ post-acquisitiontraffic
levels and other factors should not be limited, say, to those specified in operating plans,” DOT-2
at 5, although DOT also adds that there are circumstances in which such an approach would be at
least temporarily appropriate to preserve the status quo while mitigation measures were studied.

Environmental And Community Impact Issues: Negative Impacts Caused By Stopped
Trains Blocking Crossings. A number of communities, DOT notes, have complained of negative
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impacts caused by parked trains blocking crossings. DOT advises that, although this issue was
not addressed in the EIS, the record compiled to date indicates that communities are suffering
serious disruption due to parked trains; parked trains, DOT explains, afect traffic, generate
additional pollution (including their own, if they are idling), and endanger lives and property by
delaying emergency response vehicles. DOT contends that if, asit “presumes,” the problem of
blocked crossings results primarily from the overall service and integration problems that have
occurred since the Split Date, this problem should disappear as service improves. DOT further
contends, however, that, if CSX and NS “are unable to eliminate the problem, and soon,” DOT-2
at 6, we should consider measures to ameliorate the situation.

Oversight Should Be Continued. DOT contends that the still-evolving effects of the
Conrail transaction call for continued oversight; too little time has passed, DOT insists, to reach
any definitive conclusions concerning all of the lasting consequences of this complicated
transaction. DOT further contends that we should examine whether there are long-term adverse
impacts that were not originally foreseen or accurately measured.

The CSX/NS Response To The DOT-2 Reply. CSX and NS, in their undesignated
letter jointly filed August 11, 2000, ingst that the environmental impacts of the Conrail
transaction are being addressed through compliance with the environmental conditionsimposed
in Conrail Dec. No. 89, through implementation of the various negotiated agreements between
the railroads and local communities and through continued consultationsby the railroads with
local communities. CSX and NS indicate that they are conferring with communitiesto
understand their unigue concerns to inform the communities of the steps the railroads can take to
mitigate certain impacts, to explain the railroads operational and safety needs, and to develop
workable strategies to improve local conditions where practicable. CSX and NS contend that
their continuing effortsin this regard underscore that thereis no basis for the Board to consider
any further mandatory environmental conditions or studiesin thiscase. The Board's existing
environmental review approach, CSX and NS add: allows for a detailed assessment of a
proposed transaction based on a wealth of data, and encourages negotiated solutions to local
environmental impacts related to a proposed transaction; strikes an appropriate balance between
the need to protect against overall adverse environmental impacts and the applicants’ need for
finality to make a reasoned judgment as to whether to proceed with the conditioned transaction;
and, by recognizing the fundamental role shipper demands play in determining rail traffic,
permits rail carriersto react to changing commercial, operational, and economic conditions. The
alternative, CSX and NS warn, would open the door to a never-ending review process that would
not be consistent with the Board’ s existing environmental review approach or with negotiated
solutions.

The ORDC/OAG/PUCO/OEMA Reply. The State of Ohio, in the undesignated | etter
filed August 29, 2000, by ORDC, OAG, PUCO, and OEMA, takes strong exception to the notion
that there is no basis for the Board to consider any further environmental conditions or studies in
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this proceeding. Ohio insists, to the contrary, that, in view of the substantial transaction-related

impacts that have been sustained by many Ohio communities, there is an urgent need for the
Board to investigate the adequacy o the previously imposed environmenta conditions.
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APPENDIX E: SHIPPER AND RELATED INTERESTS

AMERICAN CHEMISTRY COUNCIL. The Chemical Manufacturers Association
(CMA), which is now known as the American Chemistry Council (ACC), was an active
participant in the Conrail proceeding. See Conrail Dec. No. 89, slip op. at 57-63, 160 n.256,
237-42.

The ACC-2 Comments. Conrail Transaction Council. ACC reports that the Conrail
Transaction Coundl (CTC) has provided a useful forum for shipper groupsto exchange, with
CSX and NS, information respecting the Conrail transaction and post-Split service disruptions.
ACC adds, however, that neither CSX nor NS has used the CTC process to provide individual
shippers, through their trade associations, with information about each railroad’ s procedures for
addressing freight claims relating to post-Split service disruptions.

Performance Measures. ACC reports that one positive result of the Board' s oversight
process for the Conrail transaction was the identification of several performance measures that
CSX and NSissue on aregular basis. This ACC advises, isamaked improvement vis-a-vis
earlier rail mergers, with respect to which (ACC notes) the public had to rely on anecdotal
information about post-transaction service problems. ACC regrets, however, that the outcome of
the CTC process was a series of performance measures that are oriented toward railroad
operations; the CTC process, ACC indicates, did not result in the adoption of two important
performance measures that areof particular interest to rail customers: specific corridor transit
times; and pre-Split benchmarks. (1) ACC contends: that system-wide operating data on
velocity (by traintype) and cars on line (by car type) are no substitutefor corridor-gecific transit
time data; that, although terminal dwdl times highlight locations with operational difficulties,
shippers want to know how long the entire car cycle (loaded and empty) takes; and that thisis
particularly important to ACC’s members, which own or lease their rail cars and face intense
competitive pressure from their own customers for timely and predictable freight deliveries.

(2) ACC further contends that, because the CTC process did not establish pre-Split benchmarks
of Conrail’s performance, we now lack historically comparable datg each carrier, ACC indicates,
tends to focus on savice vis-avisits own post-Split low-point. ACC adds, however, that its
members still expect that service will meet, and ultimately exceed, the service that was provided
before June 1, 1999.

Competition And Service. ACC advisesthat many shippers have benefitted from the new
competition that was created by the establishment of the three Shared Assets Areas and by the
reopening of Conrail’s contracts. ACC further advises, however, that many of these shippers
have also been among those that have suffered from post-Split service dsruptions. ACC reports
that, since the Split Date, there have been, to varying degrees, service problemsin the
Shared Assets Areas and on other former Conrail lines and even in the Southeast.
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Safety. ACC commends the Board, the Federal Railroad Administration (FRA), and
especialy therailroads for the safe manner in which the Conrail transaction has been
implemented. Safety, ACC insists, has not been compromised by the Conrail transaction.

AES EASTERN ENERGY. Because New Y ork State Electric & Gas Corporation
(NY SEG, AESE's predecessor in interest), by pleading filed February 23, 1998, indicated that it
had settled with the Conrail applicants and therefore supported the Conrail application,
NY SEG’sinterests vis-a-vis the Conrail transaction were not addressed in the decision approving
that transaction.

The AESE-2 Comments. Rate Issue. AESE reports. that CSX’ s rates on transportation
of limestone from Buffalo, NY, to AESE’s Somerset, NY generating station increased, effective
June 1, 2000, by 51.5%; and that, on account of thisincrease, AESE has diverted to truck its
Buffalo-Somerset limestone shipments. AESE contends that, because its experience with a huge
June 1st rate increase may not be aypical, we should exercise caution in reviewing thecarriers
filingsin the STB Finance Docket No. 33388 (Sub-No. 90) Buffalo Rate Study proceeding.

Service Issues. AESE insists that both CSX and NS continue to be plagued by persistent
operational probems that impede effective and efficient service tocustomerslike AESE. AESE
adds that the persistence of these problems more than a year after the Split Date indicates that the
carriers eithe are not making sufficient efforts to, or are simply not able to, resolvethese
problems. AESE suggests that we should examine the record developed in this docket to discern
whether AESE’ s experiences with CSX and NS are indicative of a more widespread problem that
may need systemic correction.

AESE raises three particular serviceissues. (1) AESE advises. that it receiveslarge
volumes of coa in company-owned unit trains; that the cycle times on thesetrainsets have ye to
return to what they were under Conrail’ s operation; and that, although this is true of both CSX
and NS, it isamore pronounced problem with NS. (2) AESE advises that both CSX and NS
continue to be plagued by crew and power shortages that impede smooth and timely operations.
(3) AESE advisesthat NS operations between Ashtabula and Buffalo continue to be slowed by
congestion. AESE adds that, although it has suggested to NS that, to avoid this congested
section, NS should use the old Erie Lackawannaline, NS has yet to heed this suggestion.

The DOT-2 Reply. DOT contends that, although the rate issue raised by AESE deserves
careful attention, that attention should be accorded in the STB Finance Docket No. 33388 (Sub-
No. 90) Buffalo Rate Study proceeding.

The CSX-2 Reply. CSX contends that Buffalo rate issues should be confined to the
STB Finance Docket No. 33388 (Sub-No. 90) Buffalo Rate Study proceeding.
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The NS-2 Reply. NS has responded to the service issues raised by AESE. (1) NSclams
that the cycle time on its AESE trains has improved from a 14-day cycle experienced just after
the Split Date to 8-day cycles. NS adds that, although thisis not yet on par withthe 7-day cycle
often achieved by Conrail, NS currently is evaluating the best approach for getting the cycle
times on these trains down to the pre-Split Date level. (2) NSinsists that an aggressive hiring
and training process initiated before the Split Date helped to alleviate initial crewing issues. NS
further contends that, as aresult of smoother system-wide operations, AESE trains are now fully
powered from origin to prevent power delaysin Buffalo. (3) NS concedes that its operations
between Ashtabula and Buffalo continue to be slowed by congestion. NS insists, however, that
the Erie Lackawannaline is not a viable alternative both because of general track conditions and
also because NS does not own the entire route from Meadvilleto Buffalo. NS addsthat itis
working to securean alternative route that will provide aless congested path for AESE’ s unit
trains.

E.I. DUPONT DE NEMOURS AND COMPANY. DuPont’sinterests vis-a-vis the
Conrail transaction were addressed in the decision approving that transaction. See Conrail Dec.
No. 89, dlip op. at 55 n.84, 160 n.257, 277.

The DuPont Comments. DuPont notes that, because it has five major manufacturing
sites and numerous customer and transfer sites on the former Conrail system, it has a substantial
stake in the success or failure of the Conrail transaction.

Safety Issues. DuPont indicates thet it is extremely pleased with the s&fe manner in
which merger implementation was executed. DuPont notes that, despite numerous operational
and computer problems, and despite more recent track maintenance concerns in other regions,
safety performance on the former Conrail territory appearsto be excellent. DuPont, which
believes that a major factor in this regard was the requirement for thorough Safety Integration
Plans, commends CSX and NS, and also the Board, for keeping a strong focus on safety.

Service Issues; Alternative Approach Suggested. DuPont insists that, dthough both CSX
and NS have made some progress in recent months at stahilizing service levels, current overall
transit times on theformer Conrail taritory are still on average almost 2 days longer than prior to
the Split Date. DuPort indicates that, given the service stuation, it is disappointed that this
oversight proceeding does not address service issues. DuPont adds that, although it will provide
its specific service issues and supporting data to the Office of Compliance and Enforcement as
requested, it would much prefer that service be fully examined in a public proceeding.

Performance Metrics, Request For Relief. DuPont indicates that, although the metrics
established as part of the Board' s Operational Monitoring process have helped railroad customers
follow overall railroad system performance, they continue to exclude such customer-oriented
measures as transit times on key corridors and benchmarks of currert vs. pre-merger Conrail
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performance. Transit and cycle times, DuPont indicates, are particularly critical measures of the
effectiveness of customers' supply chains; and, DuPont adds, without such customer-focused
metricsit is difficult to assess whether CSX and NS are fulfilling the promises they made in the
Conrail application. DuPont, which advises that the asociations participating in the Conral
Transaction Council originally requested that the corridor transit time and benchmark metrics be
included within the Operational Monitoring measures, asks that we reconsider the exclusion of
these metrics.

The NS-2 Reply. NSindicatesthat it believes that the procedure of working out service-
related issues through the Office of Compliance and Enforcement remains the most responsive
avenue to resolving such problems.

ISG RESOURCES. ISG, acompany tha arranges for the movement of fly ash
produced by coal-burning electric utility plants to places where fly ash can be used, indicates that
one of the utility plants for which it manages fly ash disposition is the AES Thames power plant
at Montville, CT. 1SG further indicates. that it operates as a subcontractor to CSX in the
disposition of fly ash from that plant;**° that the fly ash produced at that plant is transported to
Good Spring, PA, for use as landfill; that, prior to the Conrail transaction, this fly ash was routed
NECR"-Conrail-RBMN from Montville to Good Spring;** that, however, in connection with
the Conrail transaction, the Conrail lines between Palmer and Reading were divided between
CSX and NS; and that, on account of this dvision, the movement of the fly ash from Montville
to Good Spring was subject to the “singleline to joint-line” (SL-to-JL) effect of the Conrail
transaction. Because | SG was not an active participant in the Conrail proceeding, its SL-to-JL
interests vis-a-vis the Conrail transaction were not addressed in the decision approving that
transaction.

The ISGR-2 Comments. |SG advises that the Montville-to-Good Spring routing has
been adversely impacted by the SL-to-JL effect of the Conrail transaction. 1SG contends: that,
prior to the Conrail transaction, transit time for the movement was a consistent 6-7 days, both

140 CSX indicates that, although it does not directly serve theMontville plant, it has a
“commercial interest” in the fly ash removal operation at that plant. 1SG indicates that CSX
holds the principal contract for the movement of the fly ash.

141 The Montville plant is served by New England Central Railroad, Inc. (NECR).

142 The NECR/Conrail interchange was at Palmer, MA. The Conrail/RBMN interchange
was at Reading, PA.
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outbound and for the return of empty cars;** that, after the Split Date, CSX and NS proposed to
maintain what essentially was the same Conrail routing, with the CSX/NS interchange at

Oak Island Yard in Newark, NJ; that the transit time contemplated for this routing was

10-12 days; that, however, the actual transit time tumed out to be 20-25 days; that, in an effort to
avoid Oak Island Y ard, the CSX/NS interchange point was moved to Buffalo; that, however,
between the circuity of this route (over 800 miles) and the operational problems at Selkirk and
Buffalo, transit times increased to 30+ days; and that, therefore, | SG was compelled to establish a
new NECR-GMRC*-CL & P*>-CP-RBMN routing,* which, although it is more circuitous than
the old Conrail routing (approximatdy 600 miles vs. 500 miles), has managed to achieve a trangt
time of 8-10 days*’ 1SG notes, howeve, that this routing, although it does not involve NS,
existsat NS’ discretion. The problem (although it is not fully explained by ISG) isthat this
routing, becauseit requires the useof RBMN'’s Packerton Junction trackage rights, is subjed to
one of the two RBMN blocking provisions;**® and, although NS granted a blocking provision
waiver that allowed RBMN to participate in the NECR-GMRC-CL& P-CP-RBMN routing, that
waiver expires on June 1, 2001.

143 | SG indicates that the pre-transaction Conrail routing was approximately 500 miles.
144 The Green Mountan Railroad is referred to as GMRC.
145 The Clarendon and Pittsford is referred to as CL& P.

16 The NECR/GMRC interchange is at BellowsFalls, VT. The GMRC/CL&P
interchangeis a Rutland, VT. The CL& P/CP interchange isat Whitehall, NY. The CF/RBMN
interchange is at Packerton Junction, PA.

147 1SG concedes, hawever, that, from time to time, there has been some slippage, with
transit times up to 12 days.

148 RBMN'’s Packerton Junction trackage rights, and also the two RBMN blocking
provisions (the “additional consideration” provision and the “ non-revenue traffic” provision), are
addressed in greater detail in our discussion of RBMN’scomments. The NECR-GMRC-CL& P-
CP-RBMN routing (with the CP/RBMN interchange at Packerton Junction, PA) is subject to the
“non-revenue traffic” provision; that same routing would be subject to both the “ non-revenue
traffic” provision and also the “additional consideration” provision if the CP/RBMN interchange
were at Taylor, PA. It should be noted, however, that RBMN has asked (in its second alternative
request for relief) that we rule that Reading Division traffic that moves viathe Lehigh Division
(and the NECR-GMRC-CL & P-CP-RBMN routing involves precisely such traffic) is not subject
to the additional consideration provision.
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Request For Relief. 1SG contends. that service degradation due to the division of
Conrail, creating joint-line routing where single-line routes previously were operated, has been
far greater than anticipated; that, in particular, in view of the fragile nature of the CSX/NS
routing that superseded the Conrail routing, the NECR-GMRC-CL & P-CP-RBMN routing must
be preserved; that, although |SG anticipates that CSX and NS will continue to act responsibly,**
| SG would prefer that we strongly encourage CSX and NS to continue to assure that the needs of
the user community are satisfied;**° and that such cooperative arrangements on the part of CSX
and NS would avoid the need for remedial prescription by the Board. 1SG therefore asks that we
take its interestsinto account and exercise our ovesight authority in amanner conducive to
preserving the NECR-GMRC-CL& P-CP-RBMN routing.

The CSX-2 Reply. CSX contends:. that, athough it would like to participate in the
Montville-to-Good Spring fly ash movement, it iswilling to continue to exclude itself from the
route if necessary to provide quality service to the fly ash operation; that, above all, CSX would
not want the routing to cause difficulty in the North Jersey Shared Assets Areawhere the
troublesome hand-off between CSX and NS occurred with respect to this movement in the early
months following the division of Conrail’ s routes; that, because it isimportant that operations
within the shared assets areas be efficient, CSX and NS have restricted even their own activities
within those areas, delegating many of them to the continuing Conrail operation; and that CSX
would be willing to work with the originating carrier (NECR) and other carriersin developing an
efficient route. CSX adds that it hopes that a solution can be found for 1SG which will provide
an acceptable and consistent cycle time for it without prejudice to what CSX believesto be an
important principle, namely, that the basic terms of the creation of shortlines, bargained for
among the parties, be respected.

The NS-2 Reply. NS contends: that itscooperation in thereroute of 1SG traffic
demonstrates NS’ good faith in trying to meet the needs of its customers; that, however,
alternatives such as the reroute that were provided during the difficulties experienced just after
the Split Date need not be made permanent; that service offerings should be determined through
the normal give-and-take among commercial entities; and that, now that NS has resolved many

149 1SG indicates that CSX has acted responsibly by providing additional cars to meet the
car fleet requirement imposed by the extended transit times. 1SG further indicates that NS has
acted responsibly by allowing the creation of the NECR-GMRC-CL & P-CP-RBMN routing.

%0 |SG hasin mind that, as respects NS, “continue to act responsibly” meansthat NS
should continue to dlow the NECR-GMRC-CL& P-CP-RBMN routing toexist. 1SG is
apparently concerned that NS may be inclined to insist on an alternative routing that involves
NS.
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of itsimplementation problems, the service issues presented by 1SG should be addressed in the
normal private sector process.

NATIONAL LIME AND STONE COMPANY; WYANDOT DOLOMITE. The
interests of NL& S and Wyandot vis-a-vis the Conrail transaction were addressed in the decision
approving that transaction. See Conrail Dec. No. 89, slip op. at 109-11, 179 (ordering
paragraph 43), 295-96, 299-301. See also Conrail Dec. No. 96, sip op. at 8-9, 25 (ordering
paragraph 3), 29-30.1%*

The NLS-2 Comments. NL&S's comments are focused on therail service that linksits
Bucyrus, OH quarry with its Wooster, OH salesyard. Inits pleadingsfiled in the Conrail
proceeding, NL& S argued: that NL& S's substantial investmentsin these two facilities were
predicated on NL& S's ability to ship aggregates from Bucyrus to Wooster via Conrail’ s single-
linerail service; that the value of these investments would be severely diminished if NL& S were
unable to ship its aggregates from Bucyrus to Wooster viasingle-line rail service; that, however,
in connection with the Conrail transaction, the Bucyrus quarry had been allocated to aterritory
controlled by CSX whereas the Wooster sales yard had been alocated to aterritory controlled by
NS; and that, as respects NL& S' s Bucyrus-to-Wooster traffic, the “single-line to joint-line”
(SL-to-JL) effect™? of the Conrail transaction would result in increased transportation costs to
NL& S, would make ral cars more difficult to source, and would make service slower and less
reliable. To ameliorate this SL-to-JL effect, we imposed, for the 5-year period commencing on
the Split Date, the Wyandot/NL & S condition.

NL& S now contends:. that, in thefirst year following the Split Date, the quality of
service between Bucyrus and Wooger declined significantly; that, dthough single-line Bucyrus-

151 Ordering paragraph 43, as revised by ordering paragraph 3, is hereinafter refared to
as the Wyandot/NL& S condition. That condition reads asfollows: “As respects Wyandot and
NL&S, CSX and NS: must adhere to their offer to provide single-line service for al existing
movements of aggregates, provided they are tendered in unit-trainsor blocks of 40 or mare cars;
and in other ciracumstances including new movements, for shipments moving a least 75 miles,
must arrange run-through operations (for shipments of 60 cars or more) and pre-blocking
arrangements (for shipments of 10 to 60 cars). The requirements imposed on CSX and NS under
the preceding sentence will expire at the end of the 5-year period commencing on Day One.”
See Conrail Dec. No. 96, slip op. at 25 (ordering paragraph 3).

152 4Gl -to-JL” effects have sometimes been referred to as “one-to-two” effects. See
Conrail Dec. No. 96, slip op. at 29 n.61.
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to-Wooster service has been provided by CSX,**® that service has been marred by significant
delays and service-related problems;*>* and that, in particular, car scheduling problems have
severely limited NL& S’ s ability to make timely deliveries of aggregate to its Wooster yard in the
guantities needed. NL& Sfurther contends: that, in the first year following the Split Date, the
rate NL& S must pay for Bucyrus-to-Wooster service increased substantially; that, indeed, the
5.7% increase dfective June 1, 2000, was the largest increase for this service since NL& Sfirst
began this movement on Conrail in 1995; that CSX has offered no explanation for this large
increase; and that NL& S can only wonder whether it is being forced to pay CSX’ s transaction
costs associated with the Conrail transaction.

NL& S adds that, given the current status of CSX’ s service between Bucyrus and
Wooster, thereis reason for concern that, in the not too distant future, the service qudity and rate
problems NL& S has already experienced will get worse. NL& S warns, in particular, that, when
the Wyandot/NL& S condition expires at the end of 5 years, what is now CSX single-line service
will become CSX/NSjant-line service And this change, NL& S suggests, is not likely to
improve anything for the better; joint-line service, NL& S explains, isinherently of lesser quality
and can be offered only at higher costs. The terminaion of single-lineservice, NL& S clams,
will make it impossible for NL& S to continue the essential shipment of its products from
Bucyrus to Wooster.

Request For Relief. NL& S asks that we revise the Wyandot/NL & S condition so that this
condition will not automatically terminate after 5 years. NL& S asks, in particular, that the
Wyandot/NL& S condition remain in effect for at least 5 years, and continue in effect thereafter
until such time as CSX and NS obtain permission from the Board to abandon serviceto NL& S.
Thisisnot, NL& Sinsists, arequest for “permanent” relief; it ismerely, NL& S explains, a
request that the Wyandot/NL & S condition remain in place until CSX and NS demonstrate that
abandoning high-volume, single-lineservice to NL& Sis consistent with the public interest.

The WYANDOT-1 Comments. Wyandot, like NL&S, is, in the context of the Conrail
transaction, a SL-to-JL shipper. Wyandot produces aggregate and limestone at Carey, OH; it
had, prior to the Conrail transaction, access to Conrail single-line service for traffic moving from
Carey to Alliance, OH;™* but, in connectionwith the Conrail transaction, Carey was allocated to

133 NL& Sindicates that CSX has provided service between Bucyrus and Wooster using
50-car unit trains.

1% NL& Sindicates that CSX’s operational difficulties between Bucyrus and Wooster
seem to be part of an overall decline in service on CSX following the Split Date.

1% Conrail accessed Wyandot's Carey facility viatrackage rights over aCSX line.
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CSX,**8 whereas Alliance was allocated to NS. To ameliorate this SL-to-JL effect, we imposed,
for the 5-year period commencing on the Split Date, the Wyandot/NL& S condition.

Wyandot, inits WY ANDOT-1 comments, contends that the Wyandot/NL& S condition
has not achieved the desired effect. Wyandot indicates, in particular, that, after the division of
Conrail lines was accomplished, Wyandot had only two shipments to East Ohio Stone Co. in
Alliance. Wyandot advises that this business, which had accounted for more than 10% of
Wyandot’ s volume for a number of years, isnow lost. Wyandot adds that it atributes that loss to
the constraints on the Wyandot/NL & S condition™’ and to the ready availability of unrestricted
single-line service to Wyandot’ s competitors. Wyandot, which suggests that the Board appears
to be increasingly unable to protect the vital interests of small businesses such as Wyandot as
large Class | railroads press to become even larger and fewer in number, insists that, as a
practical matter, it is no longer an effective competitor along the Conrail line that was alocated
to NS.*8

Request For Relief. \Wyandot asks that we restore it to the situation it wasin prior to the
Conrail transaction by granting the relief Wyandot originally requested. See Conrail Dec.
No. 89, slip op. at 300-301. The key condition previously requested by Wyandot would require:
that the Conrail trackage rights over CSX’s Carey-Upper Sandusky line be assigned to NS; and
that NS be allowed to link these trackage rights with thegenerally overhead trackage rights it
received on Conrail’ s Fort Wayne-Upper Sandusky-Crestline line. See Conrail Dec. No. 89, slip
op. at 300 (Wyandot’s Condition #1).

The CSX-2 Reply. CSX, which indicates that it will faithfully perform the special
services required by the Wyandot/NL & S condition during that condition’ s 5-year term, urges the
denial of the relief sought by NL& S and Wyandot. (1) NL&S. CSX contendsthat NL&S's
request for relief is premised on the notion that a transaction is contrary to the public interest if it
has any SL-to-JL effects. CSX further contends that the existence of operating difficulties during
the first year fdlowing the Split Datedo not justify an extension of the 5-year Wyandot/NL& S
condition. (2) Wyandot. CSX contends that Wyandot’ s Carey-to-Alliance movement has dried

1% The Conrail trackage rights to Carey were not assigned to NS. See Conrail Dec.
No. 89, dlip op. at 300 n.496.

137 The principal “constraint” cited by Wyandot reflects the minimum car requirements of
the Wyandot/NL & S condition (existing movements of aggregates when tendered in unit-trains or
blocks of 40 or more cars; etc.). Wyandot notes that, prior to the Split Date, it frequently shipped
fewer than 40 cars to meet the specific requirements of East Ohio Stone Co.

138 Wyandot adds that it did not gain access to any new territory as aresult of the Conrail
transaction.
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up because of a decision by Wyandat’s customer for which neither CSX nar its service wasto
blame; CSX (CSX claims) would gladly have continued operation of that service for the period
specified in the Wyandot/NL& S condition. CSX further contends: that the running of short
trains, particularly of aggregates, is not efficient; that short trains require as much in the way of
crews as long trains and proportionately to their length burn more fuel; and that the running of
short run-through trains would increase the burden imposed on the carriers by the
Wyandot/NL& S condition. And, CSX adds, a 40-car threshold for the entitlement to a special
run-through train on a trackage rights basis with asingle crew is certainly not unreasonable.

The NS-2 Reply. NS, which indicates that it has not received any request to develop
new aggregate moves from the quarries operated by NL& S and Wyandot, urges the denia of the
relief sought by NL& S and Wyandot. NS insists that the 5-year term of the Wyandot/NL& S
condition providesa sufficient timefor NL& S and Wyandot to adjust to the dtered business
environment brought about by the Conrail transaction.

RESOURCES WAREHOUSING & CONSOLIDATION SERVICES. RWCS's
interests vis-a-vis the Conrail transaction were addressed in the decision approving that
transaction. See Conrail Dec. No. 89, slip op. at 297-98 (footnotes and citation omitted):
“RWCS, afreight forwarder with facilities located on an NY S&W lineinNorth Bergen, NJ,
supports the CSX/NS/CR transaction but has requested equal accessto CSX and NSrail service
from/to itsfacilities. Applicants have indicated, in rebuttal, that RWCS, which can only be
served now by NY S&W and which will only be served post-transaction by NY S&W, will be
provided the dual accessit seeks. ‘It will be able to connect to NS via Passaic Junction off the
Southern Tier on the Conrail lines allocated to NS; and to CSX via a connection to be built from
North Bergen to Little Ferry.”” See also Conrail Dec. No. 89, slip op. at 123: “We will require
applicants to hold to the representations they have made to RWCS.”

The RWCS-1 Comments. RWCS claims: that it does not now have access to
competitive intermodal service from CSX because CSX refuses to provide such service; tha,
although CSX service would be feaside, RWCS' s repeated requests to CSX to meet to establish
mutually satisfactory intermodal service arrangements between Chicago and RWCS's
North Bergen facility have been refused; and that RWCS's efforts to obtain service opportunities
or commitments for its North Bergen facility have been frustrated by CSX’ s denial of service.

Request For Relief. RWCS asks that we require CSX to implement its prior
representation and take the necessary steps to establish intermodal serviceto RWCS's
North Bergen facility.

The CSX-2 Reply. CSX claims: that RWCS's North Bergen facility isalocal station on

NY S&W; that, therefore, any direct service (either by CSX or by NS) to that facility must be
routed interline either via CSX/NY S&W or viaNS/NY S& W, respectively; that, at the present
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time, the primary international ocean carrier cugomer utilizing RWCS's North Bergen fecility is
Hanjin, which (CSX indicates) utilizesan NS/NY S& W routing for its Chicago/North Jersey
traffic; that CSX has met with NY S& W to arrange joint-line intermodal serviceto RWCS's
facility; that CSX has made a service proposal to Hanjinfor direct service, viaa CSX/NY S& W
interline movemert, to the RWCS facility; that this proposd, however, was declined, and Hanjin
retained its existing NS/INY S& W service route; and that CSX iswilling to work with other
RWCS customers along with NY S& W to consider future opportunities for direct service to the
RWCSfacility. CSX adds: that RWCS also hasaccess to intermodal service provided by CSX
Intermodal, Inc. (CSXI1) with rail transportation by CSXT; and that, insofar as RWCS has
container or traler business and wishes to utilize CSXI's intermodal service, RWCS can easily
access any of the CSXI terminals at Little Ferry, North Bergen, and Keany, all of which (CSX
advises) are quite close to RWCS in Northern New Jersey.
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APPENDIX F: RAILROADS AND RELATED INTERESTS

BUFFALO & PITTSBURGH AND ROCHESTER & SOUTHERN. Because B&P
and R& S, by letter jointly filed October 21, 1997, indicated that they had made arrangements
with the Conrail applicants and therefore supported the Conrail application, the interests of B& P
and R& S vis-a-vis the Conrail transaction were not addressed in the decision approving that
transaction. See, however, Conrail Dec. No. 89, slip op. at 87-88, 228 n.353, 306 n.507, 323
(referencesto B& P); Conrail Dec. No. 89, slip op. at 19 (item 20), 88-89, 102-03, 180 (ordering
paragraph 56), 214-15, 261, 308 (references to R& S).°

The BPRR-2/RSR-2 Comments. B& P, aClass || railroad, operates over approximately
279 miles of track lying generally between Buffalo, NY, and New Castle, PA. R&S, aClass|||
railroad, operates over approximately 66 miles of track between Rochester, NY, and
Silver Springs, NY. Although the Buffalo-New Castle and Rochester-Silver Springs lines do not
connect, R& S connects at Buffalo with B& P (and also with CN, CP, and NS) viaa 1992 haulage
contract with CP (i.e., CP hauls cars for R& S between Buffalo and Silver Springs). R& S also
has actual physical connections: with CP and NS at Silver Springs; with CSX at Rochester; with
LAL at CSX’s (formerly Conrail’s) Genesee Junction Yard in Chili, NY (immediately south of
Rochester);**° and with Genesee and Wyoming Railroad Company (G&W, another GWI
subsidiary) at Caledonia, NY (southwest of Rochester).16*

B&P and R& S contend that, due to NS congestion at Buffalo and the addition of NS
operations to the existing CP and R& S operations at Silver Springs, B& P and R& S, and the
industries they serve, have been adversely affeded by the Conrail transaction. B& P and R& S
contend, in particular: that NS congestion in Buffalo has caused a reduction in CP's haulage
service between Buffalo and Silver Springs;*® that the addition of athird carrier (NS) at

159 B& P and R& S are subsidiaries of Genesee and Wyoming Inc. (GWI).

160 See Conrail Dec. No. 89, dlip op. at 102-03 (creating the R& S/LAL connection at
Genesee Junction Y ard).

161 G& W has trackage rights over R& Sto interchange: with CP at Silver Springs; and
with CSX at Rochester.

162 B& P and R& Sindicate that, both pre-Split Date and post-Split Date, all R& S traffic
moving between Buffalo and Silver Springs has moved in haulage trains operated by CP. B&P
and R& S contend that CP' s post-Split Date haulage service has deteriorated on account of the
impediments CP has continually encountered in attempting togain accessto CP's SK Yard (in
Buffalo) viaNS' congested tracks. The NS tracks in Buffalo, B& P and R& S report, have often

(continued...)
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Silver Springs has strained the limited interchange tracks at that location;*® that the reduction in
service at Silver Springs has adversely affected R& S and its customers, has adversely impacted
R& S’ s ability to interchange trafficat Buffalo (with B& P, CP, CN, and NS), and has adversely
affected R& S's ability to compete with CSX and other transportation modes; and that R& S has
lost a significant anount of revenueand traffic as aresult.*** B& P and R& S further contend that
the reduction in service at Silver Springs has adversely affected the R& S/LAL connection at
Genesee Junction Y ard that was created in Conrail Dec. No. 89. And, B& P and R& S add, they
fear that, in view of an impending substantial increase in traffic originated on R& S and G&W,
the bad situation that exists today will soon become a great deal worse.*®®

B&P and R& S therefore ask that we impose an additional condition requiring NS to grant
R& S overhead trackage rights over approximately 54 miles of NS Southern Tier Line, between
(1) B&P sBuffalo Creek Yard at Buffalo, and (2) Silver Springs. B&P and R& S further ask, in
essence, that werequire NSto grant R& S the described trackage rightsunder the terms,
including the compensation terms, provided for in the B& P/Conrail trackage rights agreement
that governs B& P' s overhead trackage rights over Conrail’s (now NS') lines between Buffalo,
NY, and Carrollton, NY. B&P and R& S contend that the requested Buffalo-Silver Springs

162(...continued)
been “plugged” by standing trains.

163 Although Conrail operated through Silver Springs, the R& S/Conrail point of
interchange was Rochester.

164 B& P and R& S claim that, on account of the degraded service received by R&S's
customers as aresult of the Conrail transaction, R& S has sustained a loss of rail revenues of
some $800,000. B& P and R& S add that this reflects aloss of approximately 1,500 carloads
during the 12-month period ended May 31, 2000 (which, they claim, represents a 25% volume
reduction in the business that R& S handled in the 12 months prior to the Split Date).

165 B& P and R& S anticipatethat, beginning early in 2001, G& W will originate
approximately 5,000 new carloads of rock salt per year for movement toNS and CP via
Silver Springs. And, B&P and R& S add, a new receiver of feed grains and fertilizers (in blocks
of up to 75 cars) isscheduled to open at Caledoniaon R& Sinthe spring of 2001. B&P and R& S
insist that, given the current switching arrangements, the interchangetracks at Silver Springs,
which (B&P and R& S claim) have very limited capacity and cannot effectively handle the
fragmented interchange traffic moving today, certainly will not be able to handle any substantial
additional volumes
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trackage rights?% would allow the restoration of reliable service between Buffalo and

Silver Springs,; would allow for the enhanced rail competition in the Rochester area that was
anticipated in Conrail Dec. No. 89; would ameliorate the harms the Conrail transaction has
caused B& P and R& S, and also their customers; would allow the full realization of the benefits
of the R& S/ILAL connection at Genesee Junction Y ard that was created in Conrail Dec.

No. 89;'%" and, by restoring service levelsto their pre-transaction levels without imposing any
undue burden on NS, would provide a simple and fair remedy to a serious service disruption
solely attributable to NS acquisition of Conrail’s assds.

The NS-2 Reply. NS urgesthe denial of the B& P/R& S trackage rights request. NS
concedes that itsoperations have been marred by service difficuties but neverthd ess contends:
that the B& P/R& S request is inconsistent with the settlement agreement entered into by GWI on
behalf of itself and its subsidiaries;'®® that, in any event, NS' service has improved significantly
in recent months; that, furthermore, NS has taken a number of stepsto resolve the operational
problems respecting the movement of R& S's traffic;*®® and that imposition of the requested
condition would create additional operational hardships for all carriers now on the Southern Tier
line and in the Buffalo terminal area. NS further contends: that it is not gopropriate to impase
post-approval conditions on applicantsto arail consolidation merely to address service
difficulties encountered by the applicants; that, rather, the only proper basis for imposing
post-approval conditions as part of the oversight of a consolidation isto rectify competitive
harms caused by the consolidation; that, however, the Conrail transaction has not inflicted

186 B& P and R& S contemplate that R& S would operate adaily train in each direction
that would handle all of the traffic moving between Buffalo and Silver Springs for all carriers.
B&P and R& S add that CP has indicated that it would likely be willing to discontinue its haulage
train and to accept R& Sand LAL traffic at Buffalo.

167 LAL, which hasind cated that it supports R& S's efforts toimprove the flow of traffic
through Silver Springs, agreesthat R& S s proposal “to consolidate all traffic into aregulaly
scheduled R& S train operating between Buffalo and Rochester via the Southern Tier Line has
merit.” See BPRR-2/RSR-2, Ex. D.

18 The reference isto the 1997 settlement agreement reflected in the previously
mentioned B& P/R& S letter filed October 21, 1997. NS claims that the relief now sought by
B& P and R& Sisrelief that these parties “specifically agreed in [the] settlement agreement not to

189 NSindicates: that it recently instituted, in coordination with CP, a new haulage
service for R& Straffic between Buffalo and Silver Springs; and that it has endorsed R&S's
request for New Y ork State funding to construct certain infrastructure improvements at
Silver Springs.
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competitive harms on B& P and R& S; and that, as respects R& S traffic, R& S has, by virtue of
the R& S/ICSX routing viaRochester, a competitive alternaive to the R& S/CP routing via
Silver Springs.

The BPRR-4/RSR-4 Rebuttal. (1) B&P and R& S contend that the trackage rights
condition they seek is not inconsistent with the 1997 NS/IGWI “letter agreement” under which
GWI agreed “to actively support the Conrail acquisition.” B&P and R& S are adamant that the
1997 agreement does not obligate GWI to remain quiet in the face of acts and omissions by NS
that defeat the best efforts of the GWI carriers to provide competitive service!

(2) B&P and R& S contend that the relief they seek, and the basis for it, are within the
scope of the Conrail general oversight proceeding. B& P and R& S, which regject the notion that
“service difficulties’ are unrelated to competition, insist that the very essence of their complaint
isthat, because of NS service deficiencies that have persisted for over ayear dter the Split Date,
B&P and R& S are unable to compete for traffic as effectively as they previously could.

(3) B&P and R& S contend that the new NS Buffalo-Silver Springstrain is not an
effective remedy for the operating problems at Silver Springs. B&P and R& S explain: that the
new service implemented by NS is not haulage service, but is, rather, alocal service handling
traffic moving between NS and LAL ; that this new service is not handling any traffic from/to
R& S customers, nor isit handling any of the traffic currently being handled for R&Sin CP
haulage trains for interchange with B& P and the Canadian carriersin Buffalo; and that this new
service will not eliminate any of the problems caused by having three carriers operating at
Silver Springsinstead of the two that operated there before the Split Date. B& P and R& S add
that, in any event, in view of the financial challenges facing NS as aresult of the Conrail
transaction, there is reason to fear that NS’ efforts to reduce operating costs will result in the
early elimination of this service.

(4) B&P and R& S contend that prospectiveinfrastructure changes at Silver Springs will
not cure the interchange obstacles at that location. B& P and R& S explain: that there is no room
at Silver Springs for additional interchange tracks where R& S connects with the Southern Tier
line; that the proposed infrastructure project (the one involving New Y ork State funding) will not
address this problem;*™* and that, in any event, the sought funds have not yet been allocated, and
construction is 2 years away at the earliest.

10 See BPRR-4/RSR-4, App. A (acopy of the 1997 agreement).

1 B& P and R& S indicate that this project involves the acquisition of property to allow
R& S to construct a connection that will allow for a progressive move to/from Buffalo, and allow
for the more efficient handling of the unit coal trains currently movingfrom NSto R&S.
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(5) B&P and R& Sreject as frivolous the argument that a single CSX outlet for R& S/LAL
traffic ought to suffice. B& P and R& S argue: that, prior to the Conrail transaction, R&S's
customers had thealternatives of using an R& S/Conrail routing via Rochester or an R& S/ICP
haulage routing via Silver Springs; that the Conrail transaction was supposed to improve routing
aternatives for R& S's customers by introducing an R& S/NS routing via Silver Springs; and that,
if (because of service difficulties at Silver Springs) R& S's customers are left with only an
R& S/CSX routing via Rochester, they will actually have fewer competitive alternatives
post-transaction than they had pre-transaction. And, B&P and R& S add, the service difficulties
at Silver Springs have frustrated realization of the very purpose of the condition creating the
R& S/LAL connection at Genesee Junction Y ard.

(6) B&P and R& S contend that the requested condition would neither benefit R&S
economically nor harm NS operationally. B&P and R& S explain: that, because the traffic has
heretofore moved between Buffalo and Silver Springs in CP haulage service, the sought trackage
rights would not give R& S more of an “economic piece” of the traffic; tha, rather, the only
change would be that R& S, instead of paying a haulage fee to CP, would bear the cost of
handling the traffic; and that this change would not cause the additional operating hardships
suggested by NS, but, rather, by eliminating some CP moves in Buffalo, would actually provide
operating effidenciesfor NS.

The NS-4 Response. (1) NS contends that it is not appropriate to impose conditions on a
transaction that do not address competitive harms wrought by the structure of that transaction;
and, NS adds, temporary service difficulties, though not to be taken lightly, do not call for the
imposition of permanent conditions. NS further contends that B& P and R& S have demonstrated
neither alossin thar ability to provideessential services nor atransadion-related lossin their
competitive options. The fact of the matter, NS maintains, is that not only has R& S not lost any
competitive options, it is actually in a better position as a result of the Conrail transaction
(because, NS explains, R& S now has aconnection with LAL at Genesee Junction Y ard, and dso
the option of direct interchange with NS at Silver Springs).

(2) NSinsiststhat it is complying with the commitments it made in the 1997 letter
agreement. NS explains that, when it completes the rd ocation of itsmainlinein Erie, PA, it will
follow through on its 1997 commitment to use its best efforts to build, in Erie, a connection that
will allow for adirect interchange between NS and Allegheny & Eastern Railroad (A& E, another
GWI subsidiary). NS further explains that it has already followed through on its 1997
commitment to perform haulage for R& S between Buffalo and Silver Springs and, NS adds,
although NS Buffalo-Silver Springs service presently consists largely of direct interchange
traffic, NS remains willing and able to perform haulage for R& S between Buffalo and
Silver Springs should R& S request it.
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(3) NSinsiststhat B& PIR& S's complaint regpecting the Silver Springs infrastructure is
not transaction-related. The capacity of the Silver Springs infrastructure, NS explains, isthe
same now as it was before the Split Date; and, NS adds, just as three carriers (Conrail, CP, and
R& S) previously had accessto Silver Springs, three carriers (NS, CP, and R&S) have access to
Silver Springs today.

(4) NSinsists that theanticipated connection to be constructed at Silver Springs will, in
fact, smooth operations at that locaion, in that it will allow for the more éficient handling both
of the unit coal trains currently moving from NS to R& S and aso of the unit salt trains
anticipated to originate on G&W.

(5) NS warns that the trackage rights sought by R& S will not solve, and indeed will make
worse, congestion problems on the Southern Tier line and in the Buffalo teeminal.

(6) NS argues tha the real motivation for the trackage rights sought by R&Sisto
establish adirect B& P/R& S link viathe Southern Tier line, so as to better position B& P and
R& Sto seek certain traffic that they anticipate will develop in the future.

CANADIAN PACIFIC (CPR, SOO, D&H, AND ST.L&H). Because CP, by letter
filed October 22, 1997, indicated that it had reached a settlement with the Conrail applicants and
therefore supported the Conrail application, CP’ sinterests vis-a-vis the Conrail transaction were
not addressed in the decision approving that transaction. CP indicates, however, that its interests
(in particular, the interests of its D& H subsidiary)*’? were implicated, in one way or another, by
five matters'”® mentioned in that decision: the open gateways commitment;*™ the representations

172 The D&H network runs from Rouses Point (on the U.S.-Canadian border south of
Montreal) south to Albany, NY, then southwest to Binghamton, NY, and then: south to
Scranton, PA, Taylor, PA, Sunbury, PA, Harrisburg, PA, Allentown, PA, Philadelphia, PA,
Washington, DC, and Newark, NJ; and northwest to Buffalo, NY'.

173 CP refers to these five matters as “ conditions.”

17 See Conrail Dec. No. 89, slip op. at 56: “CSX and NS have agreed to keep open all
major interchanges with other carriers aslong as they are economically efficient.” See also
Conrail Dec. No. 89, slip op. at 251: “Section I11(D) of the NITL agreement clarifies that CSX
and NS anticipate that all major interchanges with other carriers will be kept open as long as they
are economically efficient.”
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condition;*™ the East-of-the-Hudson condition;* the Buffalo switching fees condition;*”” and the
“Belt Line Principle” assertion.!™

The CP Comments. CP contends that the division of Conrail between CSX and NS has
had substantial negative impacts on D& H, and has cost CP millions of dollars in increased
operating costs. CP contends, in particular: that the Conrail transaction has resulted in extensive
service disruptions on the former Conrail lines now operated by CSX and NS; that the Conrail
transaction has also resulted in substantial changes in traffic flows through new gateways, and
that, in addition, the settlement agreements negotiated by CP have not yielded the benefits
anticipated by the parties.

CPinsists that, following the Split Date, CSX and NS afforded inadequate service to
D&H traffic. CP does not allege service discrimination by CSX or NS; CP aleges, rather, that it
was adversely impacted by their general servicefailures. (1) As Respects CSX. CP indicates that

175 See Conrail Dec. No. 89, slip op. at 176, ordering paragraph 19: “Applicants must
adhereto all of the representations they made during the course of this proceeding, whether or
not such representations are specifically referenced in thisdecision.” See also Conrail Dec. No.
89, dlip op. at 17 n.26: “We think it appropriate to note, and to emphasize, that CSX and NS will
be required to achere to all of therepresentations made on the recard during the course of this
proceeding, whether or not such representations are specifically referenced in this decision.”

176 See Conrail Dec. No. 89, slip op. at 177, ordering paragraph 28: “CSX must attempt
to negotiate, with CP, an agreement pursuant to which CSX will grant CP either haulage rights
unrestricted asto commodity and geographic scope, o trackage rights unrestricted as to
commodity and geographic scope, over the east-of-the-Hudson Conrail line that runs between
Selkirk (near Albany) and Fresh Pond (in Queens), under terms agreeable to CSX and CP, taking
into account the investment that needs to continue to be made to the line.” See also Conrail Dec.
No. 89, dlip op. at 18 (item 10), 82-83; Conrail Dec. No. 99; Conrail Dec. No. 102; Conrail Dec.
No. 109; Conrail Dec. No. 112; Conrail Dec. No. 123; Conrail Dec. No. 132; Conrail Dec.

No. 133; Conrail Dec. No. 134.

177 See Conrail Dec. No. 89, slip op. at 178, ordering paragraph 32: “CSX must adhere to
its agreements with CN and CP that provide for lower switching feesin the Buffalo area and
increased access to these carriers for cross-border, truck-competitive traffic.” See also Conrail
Dec. No. 89, dip op. at 19 (item 18), 86, 88 (item 1).

178 See Conrail Dec. No. 89, dlip op. at 179, ordering paragraph 41: “The Belt Line
Principle . . . will continue to have, after implementation of the CSX/NS/CR transaction, the
effect, if any, that it presently has. Nothing in this decision should be taken to preempt that
principlein any way.” See also Conrail Dec. No. 89, slip op. at 19 (item 27), 105, 220-21.
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its most important grievance against CSX concerns intermodal traffic originating out of Port
Newark/Port Elizabeth, which (prior to the Split Date) was transported by Conrail up the west
side of the Hudson River and interchanged to D&H at Selkirk, NY. CP contends that, shortly
after the Split Date, this service “virtually collapsed” due in large part to congestion in Selkirk
Yard.'™® (2) As Respects NS. CPindicates: that traffic moving between D&H and the

North Jersey Shared Assets Area (North Jersey SAA) isinterchanged with NS either at
Binghamton or at Allentown; that traffic moving between D&H and NS shortlinesis
interchanged with NS either at Binghamton, at Allentown, or at Harrisburg; and that traffic
moving between D& H and the South Jersey Shared Assets Area (South Jersey SAA) is
interchanged with NS at Allentown. CP contends that, on account of NS’ post-Split Date service
problems, D& H wasunable to attrad or keep a significant amount of thistraffic. CP adds: that,
asthe result of theNS service failures, CP and NS modified their operationsto allow CP to
directly serve some NS shortlines; that, in particular, CP was allowed to provide direct service to
the SEDACOG Railroad (at Sunbury)*® and to RBMN at Taylor; that, as NS service began to
recover, D&H discovered that wha little traffic it had moving to or fromthe Shared Assets
Areasfailed to participate in this recovery; and that, in addition, upon returning to its former
interchange points at Binghamton, Allentown, and Harrisburg, CP service to/from the NS
shortlines declined despite the general improvement of NS operations.

CP argues that, although (as a practical matter) the Conrail transaction cannot be undone,
we may be required to impose additional conditionsif we wish to meet the policy goals we
sought to achieve when we approved that transaction in the first instance. CP therefore asks that
we continue our oversight of the various issues described below while CP a@tempts to negotiate
resolutions of these issues with CSX and NS. CP states that, except as indicated below, it does
not believe that additional or modified conditions are necessary at thistime. CP insists, however,
that, if it is unable to reach an acceptable resolution of the issues described below, it may be
compelled to petition the Board for relief.’®!

179 Referencesto “Selkirk, NY” areintended to refer to “Selkirk Yard’ (Selkirk Yard is
located near Sdkirk, NY'; see Conrail Dec. No. 89, dlip op. at 317).

180 The“SEDACOG Railroad” referenced by CP appears to be the five “North Shore
Affiliates” (NSHR, NBER, LVRR, SVRR, and UCIR) that have direct connectionsto NS
(formerly Conrail’ s) Harrisburg-Buffalo line.

81 The tenor of CP's comments suggests (although this, admittedly, is not entirely clear)
that the only items of relief CP actually seeks at the present time are: a statement in the nature of
adeclaratory order that Oak Island is a CP/Conrail gateway within the scope of the open
gateways commitment; and a statement in the nature of adeclaratory order that Philadelphiaisa
CP/Conrail gateway within the scope of the open gateways commitment.
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CP/ICSX Traffic Between Port Elizabeth/Port Newark, NJ, And Selkirk, NY. CP
contends: that this traffic is currently interchanged, at Selkirk, NY, between CSX and CP; thet,
however, CP intends to negotiate changes in its operating relationship with CSX that would
alow thistrafficto be interchanged, at Oak Island, NJ,**? between Conrail and CP;*#® and that the
compensation normally paid by CP to CSX with respect to this traffic (for the CSX movement
between Port Elizabeth/Port Newark and Selkirk) should be reduced by an amount equal to the
“avoided cost” CSX otherwise would have incurred in transporting this traffic between Port
Newark/Port Elizabeth and Selkirk. CPinsists: that the contemplated operaional change would
neither createsignificant operating problems for CSX*#* nor hamper CSX’ s ability to obtain the
benefits of the Conrail transaction, but, rather, would result in improved service to the shipping
public and would remedy a harm (the loss of traffic in this corridor) that is adirect result of the
Conrail transaction; that, furthermore, the contemplated operational change could also create an
opportunity for moving increased volumes through this corridor; and that, in addition, the
transfer of thistraffic from CSX to CP would help relieve CSX congestion on its west-of-the-
Hudson line and in Selkirk Yard. CP apparently asks (although thisis not entirely clear) that we
retain oversight jurisdiction over thisissue in the event the parties areunable to reach agreement.

CP adds, however, that, to fully realize the benefits of this contemplated operational
change, the interchange between CP and Conrail at Oak Island must be recognized as one of the
gateways that must remain open in accordance with Conrail Dec. No. 89. CP, which insists (in
essence) that the Oak Island gateway should be regarded as a*“major interchange’ subject to the
open gateways commitment, argues: that, as respects intermodal traffic, the CP/Conrail gateway
at Oak Island was first established in 1979 pursuant to an agreement between a D& H predecessor
and Conrail; that the 1979 agreement’ s interchange requirement (i.e., the requirement that
Conrail interchange intermodal traffic with D&H at Ok Island) has never been removed; that,

182 The “Oak Island” referenced by CPis“Oak Island Yard,” which islocated in Newark,
NJ, in the North Jersey SAA. See Conrail Dec. No. 89, dlip op. at 325 (item 6); CSX-2 at 28.
CP contends, in essence, that the traffic now transported by CSX from Port Elizabeth/Port
Newark to Selkirk should instead be transported by CP fram Oak Island to Selkirk (via
Allentown, Scranton, and Binghamton), and then on to Toronto and Montreal.

18 CPrefersto an anticipated ConraillCP interchange at Oak I1sland. See CP's
comments at 9. CSX indicates, however, that the post-Split Date Conrail (i.e., the “ continuing
Conrail”) does not interchange with other railroads; the railroading activities of the continuing
Conrail, CSX explains, are limited to acting as agent for CSX and NS. CSX therefore assumes,
in essence, that the Oak I1sland interchange that CP has in mind would be a CSX/CP interchange.
See CSX-2 at 28 n.18.

184 CPindicates that, because it operates an intermodal fecility at Oak Island Yard, it
already has access to that yard.
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therefore, this interchange requirement remains in force today; and that it follows that Oak Island
isone of the “major interchanges’ subject to the open gateways commitment. CP therefore asks
that we modify the open gateways commitment by specifically recognizing Oak Island as an
interchange within the scope of that commitment (i.e., CP asks, in essence, that we state that

Oak Island is, for purposes of the open gateways commitment, a*“major [CP/Conrail]
interchange” that must be kept “open” aslong asit is “economically efficient”).

CP/NS Traffic Between Binghamton/Allentown And The North Jersey SAA. CP
contends: that, although NS service has improved, CP remains unable to take advantage of its
settlement agreement rights'®® because NS service from Binghamton and Allentown to the
North Jersey SAA has been too poor to allow CP to compete effectively; that thisis more a
function of the way NS service into the North Jersey SAA has been structured, and less a
function of any particular failure of NS to provide service; and that, to provide a competitive
service suffident to draw customers from other carriers, CP should be allowed to carry this
traffic itself to Oak Island and there interchange with Conrail just as CSX and NS do. CP adds
that it is currently discussing with NS this revised operating plan, which (CP insists) would
benefit NS because CP iswilling to continue to pay the applicable amount due under the existing
CP/NS joint-line arrangement less NS “avoided costs.” CP asksthat we retain oversight
jurisdiction over thisissue in the event the parties areunabl e to reach agreement.

CP/NS Traffic Between Allentown And The South Jersey SAA. CP contends: that,
under the present arrangement, NS takes this traffic to Philadel phiawhere it is transfered to
Conrail for delivery to customers; that, although NS service hasimproved, NS Allentown-
South Jersey SAA savice remains indficient and poor; and that, to improve service and inarease
revenues for dl parties, traffic now interchanged between CP and NS at Allentown should
instead be interchanged between CP and Conrail at Philadelphia. CP addstha it is currently
discussing with NS this revised operating plan, with respect to which (CP notes) CP iswilling to
continue to pay NSits normal division from Allentown lessits “avoided costs.” CP asksthat we
retain oversight jurisdiction over thisissue in the event the parties areunable to reach agreement.

CP dso indicates that, under the 1979 agreement between a D& H predecessor and
Conrail, CP hasthe right to interchange traffic diredly with Conrail in Philadelphia. CP
therefore asks that we modify the open gateways commitment by specifically recognizing
Philadel phia as a gateway within the scope of that commitment (i.e., CP asks, in essence, that we
state that Philadelphiais, for purposes of the open gateways commitment, a“major [CP/Conral]
interchange” that must be kept “open” aslong asit is “economically efficient”).

18 Thereference is apparently to CP' s settlement agreement with NS.
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CP/NS Traffic Between CP And Certain NS Shortlines. CP contends: that the CP/NS
settlement agreament allowed CP to gan commercial access to certain shortlines along Corrail
lines acquired by NS;*® that, however, there have been sgnificant service issues regarding traffic
interchanged by CP to NS for movement to these shortlines; that, for this traffic, the interchanges
at Binghamton, Allentown, and Harrisburg simply do not work; that it would be better for all
concerned if CP could interchange traffic with these shortlines either directly or at nearby
mutually convenient locations; and that this would improveservice for all parties and would
relieve NS of its obligation to providelow-margin short-distance switching-type service to these
shortlines. CP addsthat it iswilling to reimburse NS for the lost contribution NS would have
received from handling CP traffic from the previous points of interchange (Binghamton,
Allentown, and Harisburg) to theseshortlines. CP, which apparently intends to discuss this
proposal with NS, apparently asks (although thisis not entirely clear) that we retain oversight
jurisdiction over thisissue in the event the parties areunable to reach agreement.

The Staten Island Railway Line. CPindicates: that the line formerly operated by the
Staten 1sland Railway runs approximately 9 miles from a connection with Conrail’s Lehigh Line
in Union County, NJ, to Arlington Y ard on the northwest comer of Staten Island, NY ; that,
although the line was once owned by CSX and leased to the Staten Island Railway Corporation
(SIRC),* the line has been abandoned for several years and ownership thereof has been
transferred to NY CEDC (which now owns the New Y ork portion of the line) and to the State of
New Jersey (which now owns the New Jersey portion of the line); that, however, in connection
with recent demands for reinstitution of rail service, the governors of New Y ork and New Jersey
have entered into agreements to reestablish the rail connections needed to bring this line back
into operation; that it is anticipated that service will be reinstituted within the next 5 years; and
that, if and when service isreinstituted, CP would like to have an opportunity to be one of the
carriers providing service to the Staten Island Railway. CP, which adds that we may have to
impose a condition gving CP access to the Staten Island Ralway, apparently asks (although this
IS not entirely clear) that we retain oversight jurisdiction over thisissue in the event the parties
are unable to reach agreement 1%

18 CPindicatesthat, dthough itstrains run by many of the connections to these
shortlines, “pape barriers’ imposed by Conrail when these shortlineswere created make it
impossible for CP to interchange directly with these shortlines.

187 CP indicates that SIRC was owned by the New Y ork Susquehanna & Western
Railroad (NY S&W), which itself was owned by the Delaware Otsego Corporation (DOC).

18 CPis apparently suggesting (although thistoo is not entirely clear) that CSX and/or
NS have certain rights with respect to the Staten Island Railway line, either by virtue of CSX’s
former ownership interest or by virtue of the CSX/NS relationship with DOC. See Conrail Dec.
(continued...)
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East-Of-The-Hudson Issues. CP indicates that, pursuant to agreements negotiated in
connection with the East-of -the-Hudson condition, CP can now operate: over CSX lines between
Albany, NY, and Poughkeepsie, NY; over MNCR lines between Poughkeepsie, NY, and
High Bridge, Bronx County, NY; over the “Oak Point Link” (owned by New Y ork State)
between High Bridge and CSX’s Oak Point Y ard (also located in Bronx County, NY); and in
CSX’sOak Point Yard. CP further indicates: that it is now transporting, between Albany and
Oak Point Yard, 24 cars aday 3 days aweek; that it expects thistraffic to increase significantly;
that CP and CSX are working with MNCR and the State of New Y ork to improve clearances on
MNCR’s line between Poughkeepsie and High Bridge (which will allow CP and CSX toinitiate
intermodal service); and that CP and CSX are in negotiations with MNCR over isaues relating to
the movement of 286,000 pound cars. CP adds, however: tha it is still having difficulties with
CSX field personnel; that there continue to be significant issues relating to misrouting and
delivery/pick-up of CP cars; that, although CP is not alleging service discrimination, the poor
switching service by CSX is making it difficult for CP to win new customers; and (apparently)
that, although CP and CSX have agreed that CP can interchange traffic directly with the New
York & Atlantic Railway (NY AR)' at Fresh Pond, CP has not yet been able to “formalize” the
CP/NY AR service that existstoday. CP, although confident that it can resolve its East-of-the-
Hudson issues with CSX without Board intervention, asks that we retain jurisdiction over and
continue to monitor the East-of-theeHudson situation. Continued Board ovesight, CP insists, is
necessary to ensure continued cooperation by CSX.

The Buffalo Switching Fees Condition. CP indicates that the Buffalo switching fees
condition has been successfully implemented and that CP has no issues with regard to it. CP
apparently asks (although thisis not entirely clear) that we retain oversight jurisdiction over the
Buffalo switching fees condition in the event that any issues arise with respect to it.

The SK Yard-Frontier Yard Interchange Issue. CP indicates: that, prior to the Conrail
transaction, CP and Conrail interchanged traffic in Buffalo, NY, between CP's SK Yard and
Conrail’s Frontier Y ard (the two yards are located aout 2 miles apart); that, by agreement, CP
and Conrail took turns transporting this traffic over the Conrail tracks connecting the two yards
(during a given 6-month period CP would transport traffic between the two yards; during the
next 6-month period Conrail would transport traffic between the two yards; and so on); that, in
connection with the Conrail transaction, CSX acquired Frontier Yard, NS acquired the

188(...continued)
No. 89, dip op. a 123 & n.195, 298 & n.490, 328 n.546 (references to the CSX/NS-DOC
relationship).

189 See Conrail Dec. No. 89, slip op. at 217-18 (discussion of operations conducted by
NYAR).
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connecting tracks, and CP retained trackage rightsover the conneding tracks, but (end thisis
where the problem arises) CSX did not acquire trackage rights over the connecting tracks; that,
since the Split Date all of the traffic moving betweenthe two yards has been transported by CP
and none of this traffic has been transported by CSX; and that, therefore, CSX, although it isthe
successor to Conrail at Frontier Y ard, has not complied, because it has not been able to comply,
with its (formerly Conrail’s) obligations with respect to the movement of traffic between the two
yards. CP further indicates: that the failure to provide CSX with trackage rights over the
connecting tracks, which did not become apparent (not to CP, anyway) until after the Split Date,
was apparently an oversight on the part of CSX and NS; tha thisfailure, by making it impossible
for CSX to honor its obligations with respect to the movement of CP/CSX interchange traffic
between the two yards and by effectively imposing upon CP the entire burden of moving this
traffic between the two yards, has caused serious service difficulties for CP; and that, either
because CSX has dhosen not to seek the needed trackage rights or because NS has chosen not to
grant the needed trackage rights, the failure to provide CSX with trackage rights over the
connecting tradks has not yet been cured. CP adds tha, although it is currently attempting to
resolve this situation with CSX and NS, it may be necessary (if its efforts do nat succeed) to
request that we either: (1) require NS to convey the necessary trackage rights to CSX; or

(2) require CSX toreimburse CP the casts CP now incurs in providing interchange service to
CSX at Frontier Yard for 6 months out of the year. CP therefore apparently asks (although thisis
not entirely clear) that we retain oversight jurisdiction over the SK Y ard/Frontier Yard
interchange issue in the event the parties are unable to reach agreement.**

190 CP also arguesthat, in failing to provide CSX with trackage rights over the
connecting tracks, CSX and/or NS arguably violated 49 U.S.C. 10742 (which, inter alia, requires
arail carrierto “provide reasonable, proper, and equal facilities that are within its power to
provide for the interchange of traffic” between itself and anothe rail carrier). CP adds: “For this
reason, to the extent[] necessary, CPR requests that CPR [presumably thisis intended to
reference theBoard] compel CSXT to compensate CPR for this interchange service pursuant to
this section should the Board determine that it does not wish to require NS to convey trackage
rightsto CSXT to enableit to gain accessto CPR's SK Yard.” See CP'scommentsat 21 n.12.
Although aliteral reading of the cited footnote appears to indicate that CP is asking usto issue an
order requiring CSX to compensate CP for the SK Y ard/Frontier Y ard interchange service, the
tenor of CP' s other statements respecting the SK Y ard/Frontier Y ard interchange issue indicates
(and we therefore conclude) that CP is not, at thistime, asking us to issue any such order. See
CP' scomments at 20, lines 8-14: “CPR is currently attempting to resolve this situation with NS
and CSXT, however, if these efforts are not successful it may be necessary for CPR to request
the Board to impose an additional conditions [sic] requiring NS to convey the necessary trackage
rightsto CSXT to allow it to cometo SK Yard for the purpose of interchanging traffic with CPR.
In the alternative, it may be necessary for CPR to ask the Board to require CSXT to reimburse

(continued...)
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The Philadelphia Belt Line. CPindicates: that it has access to Philadelphiaand isa
participant in the Philadel phia Belt Line Agreement; that it has, pursuant to the terms of that
agreement, access to shippers who have access to the Philadel phia Belt Line Railroad; and that,
thus far, CSX and NS appear to be adhering to the Philadelphia Belt Line principle and have not
interfered with any right of access enjoyed by CP under it. CP apparently asks (although thisis
not entirely clear) that we retain oversight jurisdiction over this matter in the event that any
issues arise with respect to it.

The CSX-2 Reply. In General. CSX argues, in essence, that CP' s argumentsin the
general oversight proceeding should be regarded as impermissible attempts to expand on the
relief CP received under the settlement agreements it executed during the pendency of the
Conrail proceeding.

CP/CSX Traffic Between Port Elizabeth/Port Newark, NJ, And Selkirk, NY. CSX
opposes CP' s plan to relocate, to Oak Island Y ard (in theNorth Jersey SAA), the CSX/CP
interchange now conducted at Selkirk Y ard (south of Albany, NY). (1) The Congestion Issue.
CSX insists that Selkirk is presently working quite well; CSX intimates, in essence, that
congestion is not now a problem at Selkirk. And, CSX adds, moving the CSX/CP interchange to
Oak Island would aeate problems & that location. CSX explains: that Oak Island, whichisin
the North Jersey SAA, is used by the continuing Conrail *** which, to avoid congestion
throughout the North Jersey SAA, carries on certain operations for CSX and NS; that, however,
there are capacity constraints at Oak Island and throughout the North Jersey SAA; and that the
transfer of the CSX/CP interchange to Oak Island would impact on these capacity constraints.

(2) The Gateway Issue. CSX contends, in essence, that, for purposes of the open gateways
commitment, Oak Island is not and never was a“major [CP/Conrail] interchange” that must be
kept “open” aslong asit is“economically efficient” CSX explains. tha the actual CP/Conrail
interchange took place at Selkirk, not at Oak Island;'* that, therefore, the CP/Conrail interchange
at Oak Island was a “paper” gateway only; that, in addition, CP s paper rights to an Oak Island

199(....continued)
CPR the costs it now incursin providing interchange service to CSXT at Frontier Yard for
six months out the year.”

11 Qak Island is also used by CSX and NS.

192 CSX does not claim that no traffic whatsoever was ever interchanged by CP and
Conrail at Oak Iland. CSX claims, rather, that no established pattern of interchange as to any
commodity or type of service ever developed at Oak |sland between CP (or any CP predecessor),
on the one hand, and, on the other hand, Conrail.
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interchange with Conrail were restricted to “intermodal” movements only;**® and that CP had no
right to interchange at Oak Island with any carrier other than Conrail.

The Staten Island Railway Line. CSX contends, in essence, that the Staten Island
Railway issueis not related to the Conral transaction; the Staten Island Railway, CSX explains,
was hot being operated at the time of that transaction. CSX further contends that there is no
competitive justification for the relief contemplated by CP; arevived Staten Island Railway,
CSX explains, will have two Class | connections (CSX indicates that it is presently contemplated
that arevived Staten Island Railway will connect with a Conrail line in the North Jersey SAA,
which will provide accessto CSX and NS).**

East-Of-The-Hudson Issues. (1) In General. CSX indicatesthat it believesit has treated
CPfairly, and addsthat it hasits own se of complaints with respect to the day-to-day CSX/CP
East-of -the-Hudson relationship. (2) Access To NYAR At Fresh Pond. CSX contends: that,
pursuant to a CSX/CP agreement executed in July 1999, CP can already condud trackage rights
operations between Oak Point Yard (in the Bronx) and Fresh Pond Y ard (in Queens); and that,
therefore, CSX cannot understand CP' s claim, see CP's comments at 18-19, that an “additional
condition required by CPR in connection with the East Side of the Hudson would be a
modification of the Board’ s trackage rights grant expressly authorizing CPR direct access to New
York and Atlantic at Fresh Pond Junction.” CSX adds that, because all of the interchange
facilities at Fresh Pond that are presently used by CP are proprietary toNY AR, any arrangements
necessary for the use of these facilities are a matter between CP and NY AR as long as they have
no impact on the CSX/NY AR interchange.

The SK Yard-Frontier Yard Interchange Issue. (1) CSX contends, in essence, that, if CP
had an issue with the allocation of Corrail’ s assets tha was provided forin the Conrail
application, CP shoud have raised that issue in the Conrail proceeding (i.e, in connection with
the settlement agreements it entered into with CSX and NS). (2) CSX further contends that, as
far asit isaware, the only written arrangements concerning the interchange of traffic at
Frontier Y ard require CP*® to handle all interchange traffic moving between Frontier Yard and
SK Yard. CSX insiststhat it is not aware of any written agreement respecting an alternating
6 months' interchange pattern; what was involved, CSX suggests, may have been only alocal
practice.

193 CSX notes, however, that these “intermodal” movements embraced “bulk transfer
operations’ aswell as “piggy back.”

19 CSX warns that the insertion of athird carrier into the North Jersey SAA would
fundamentally restructure the Conrail transaction.

1% The written arrangements were entered into by a CP predecessor.
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The NS-2 Reply. In General. NS contends that CP’ s request for conditionsis a blatant
breach of its settlement agreements with NS and CSX. Any consideration of such requests, NS
warns, would thwart the Board' s policy of encouraging the resolution of disputes by negotiated
agreement. And, NS adds, we should not impose permanent changes as a remedy for temporary
implementation prablems.

CP/ICSX Traffic Between Port Elizabeth/Port Newark, NJ, And Selkirk, NY. NS agrees
that movement of the CP/CSX interchangefrom Selkirk to Oak Island would have an adverse
effect on operationsin the North Jersey SAA.

CP/NS Traffic From/To The Two Jersey SAAs. NS objectsto CP's proposals: to
interchange at Oak Island CP/NS traffic moving between Binghamton/Allentown and the
North Jersey SAA; and to interchange at Philadel phia CP/NS traffic moving between Allentown
and the South Jersey SAA. Asrespects these proposals, NS contends: that, to the extent they are
based on temporary implementation problems, there is no reason to require a permanent change;
that, to the extent they are based on an allegedly “ better mousetrap” concept, they are contrary to
the CP/NS settlement agreement and lack the required basis of adverse effect on competition
(thereisnoindication, NS insists, that the present situation is worse than the pre-transaction
situation); and that, to the extent they are based on CP’ s desire to create “a competitive service
sufficient to draw customers from other carriers,” there is no suggestion that the Conral
transaction created a competitive problem. As respects the Oak Island proposal, NS adds that
CP's Oak Idand interchange rights vis-a-vis Conrail extended to intermodal traffic only.!%

CP/NS Traffic Between CP And Certain NS Shortlines. NS objectsto CP's proposal to
eliminate NS from the route and allow direct interchange between CP and certain shortlines.
(1) NSinsists that CP enjoys commercial access to the shortlines only on account of the CP/NS
settlement agreement. CP, NS argues, wants the benefit of that agreement but without the
obligation that agreement imposed on CP to refrain from seeking conditions. And, NS adds,
CP srequest would dso repudiate theterms of the settlanent by which CP and NS specifically
agreed to interchanges at Binghamton, Allentown, and Harrisburg. (2) NSinsiststhat CP's
request has nothing to do with remedying any asserted anticompetitive effects of the Conral
transaction. (3) NS argues that CP has not even claimedthat direct interchange is necessary to
protect any “essential services’ provided by CP. (4) NS contends that there are valid contractual
provisions (over and above the CP/NS settlement agreement) that prohibit direct interchange
between CP and the shortlines.

1% NS has not specifically addressed CP’ s request that we issue relief in the nature of a
declaratory order to the effect that Philadelphiais, for purposes of the open gateways
commitment, a“major [CP/Conrail] interchange” that must be kept “open” aslong asit is
“economically efficient.”
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The SK Yard-Frontier Yard Interchange Issue. NSinsists that, although what the Conral
applicants proposed to do in Buffalo was no secret, CP never raised the SK Yard-Frontier Yard
interchange issue in its settlement discussions (at least not in its settlement discussions with NS).
NS indicatesthat, esfar asit is aware, there was no formal agreement between CP and Corrail to
take turns delivering traffic; there was only, NS claims, an “interline service agreement” setting
forth operating standards for train service between Conrail and CP in Buffalo, which (NS
contends) was not intended to be a binding legal contract and which (NS further contends)
specifically contemplated termination upon any material change in the operations of either
carrier.

HOUSATONIC RAILROAD COMPANY. HRRC'sinterests visa-vis the Conrail
transaction were addressed in the decision approving that transaction. See Conrail Dec. No. 89,
dip op. at 101, 207-08.

The HRRC-15 Comments. HRRC notes that, although we, in the decision approving
the Conrail transaction, retained jurisdiction to impose additional conditions and/or to take other
action if and to theextent we determined it was necessary to address hams caused by the Conrail
transaction, we did not, in that decision, establish a specific procedural schedule for requesting
additional conditions or other relief. HRRC further notes that, in the decision instituting the
Conrail general oversight proceeding, we directed interested persons to file, by July 14, 2000,
comments respecting the progress of implementation of the Conrail transaction and the workings
of the various conditions imposed thereon. HRRC indicatesthat, although July 14th appearsto
be the due date for filing comments respecting the progress reports filed by CSX and NS on
June 1st, HRRC is not certain: (a) whether July 14th is also the due date for filing requests for
the imposition of addtional conditions or other relief; and/or (b) whether the filing of comments
by July 14th is a prerequisite to the later filing of additional comments and/or requests for the
imposition of additional conditions or other relief. HRRC asks: (1) that we clarify these matta's;
and (2) that, if July 14th was indeed the due date for filing requests for the imposition of
additional conditions or other relief, we grant HRRC a 6-month extension, or such other
extension as we deem appropriate, to file further comments and requests for additional conditions
or other relief. ™’

The NS-2 Reply. NSindicates that, based on the decision instituting the Conrail general
oversight proceeding and past practice in connection with the UP/SP general oversight
proceeding, it expects that oversight will be conducted on an annual basis. NS contends that any
deviation from that schedule for individual parties would be unwarranted.

197 HRRC indicates that, although various issues respecting the CSX/HRRC relationship
have arisen, the prospects for private resolution of these issues appear good.
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ILLINOIS CENTRAL RAILROAD COMPANY. IC’sinterests vis-a-visthe Conrail
transaction were addressed in the decision approving that transaction. See Conrail Dec. No. 89,
dip op. at 101-02, 209-12. See, especialy, Conrail Dec. No. 89, slip op. at 178, ordering
paragraph 36 (“CSX must attempt to negotiate, with 1C, aresolution of the CSX/IC dispute
regarding dispatching of the Leewood-Aulon linein Memphis. CSX and IC must advise us, no
later than September 21, 1998, of the status of their negotiations.”).

The CSX-1 Progress Report. CSX contendsthat it has “complied” with the
L eewood-Aulon condition, and that “[t]he solution that was introduced onatrial basisis still
being employed.”

The IC Comments. |C insiststhat CSX’s statement respecting the Leewood-Aulon
condition is somewha misleading. 1C contends: that CSX and IC are currently engaged in
certain trial procedures on the Leewood-Aulon line; that, however, delays continueto occur with
unacceptable frequency; that (in IC’ s view) it seems apparent that something more will be
needed; and that, therefore, thecurrent trial procedures cannat be characterized as a*“ solution” to
the problems on the Leewood-Aulon line. 1C adds that, although it believes that negotiations and
implementation of potential new remedies will continue, it reserves the right to have the Board
address these issues if such negotiations are not productive and delays on the Leewood-Aulon
line continue.

The CSX-2 Reply. CSX, which claimsthat IC’s comments may be intended to “keep
alive” the Leewood-Aulon issue, contends: that the local arrangements now in place on the
Leewood-Aulon line have worked well; that, in any event, CSX intends to continue to cooperae
with IC at the local level to facilitate efficient operations; and that, furthermore, CSX has offered
to cooperate with | C to study whether there might be an “engineering solution” whereby
additional track might be constructed at I1C’ s expense to expand the capacity of the Leewood-
Aulon line.

LIVONIA, AVON & LAKEVILLE RAILROAD CORPORATION. LAL’sinterests
vis-avisthe Conrail transaction were addressed in the decision approving that transaction. See
Conrail Dec. No. 89, slip op. at 102-03, 214-15. See, especially, Conrail Dec. No. 89, slip op. at
180, ordering paragraph 56 (granting LAL’ s respongve application “to the extent necessary to
permit LAL to operate across Conrdl’ s Genesee Junction Y ard to reach a connection with
R&S).

The LAL Comments. LAL contends: that, in the course of the Conrail proceeding,
CSX made a commitment to rehabilitate Genesee Junction Y ard; that, furthermore, the
CSX/LAL trackage rights agreement entered into in compliance with Conrail Dec. No. 89
requires CSX to rehabilitate and thereafter maintain the trackage to FRA Class 1 standards; that
CSX has made a good faith beginning on its obligations to rehabilitate Genesee Junction Y ard
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(LAL indicates that CSX has completed atie replacement program on all the yard tracks and on
connecting switches at both ends of the yard); that, however, the rehabilitation project has not yet
been completed (LAL indicates that, because CSX has not yet tamped and surfaced the track,
there are numerous unsupported joints and down ties); and that, until the renabilitation project is
completed, thereremains athreat of broken rails and other safety hazards. LAL indicates that it
is hopeful that CSX will promptly complete the rehabilitation project, but wishes to reserve the
right to advise the Board if the project is not completed promptly.

The CSX-2 Reply. CSX agreesthat the CSX/LAL trackage rights agreement requires
that the track to be used by LAL be maintained by CSX “in compliance with FRA Class 1.”
CSX insists, however, that its engineering staff reports that the track is being maintained to the
standards for FRA Class 1. CSX concludes that no action by the Board isrequired. CSX adds
that, if LAL wishesto have a higher degree of maintenance performed, the CSX/LAL agreement
provides that on LAL’ s reasonable request CSX shall perform such maintenanceat LAL’S
expense.

LOUISVILLE & INDIANA RAILROAD COMPANY. Because LIRC, by letter filed
October 21, 1997, indicated that it had executed two agreements with CSX and expected to
execute athird aswell, LIRC' sinterests vis-a-vis the Conrail transaction were not addressed in
the decision approving that transaction. See, however, Conrail Dec. No. 89, slip op. at 333,
item 5a (areference to LIRC).

The LIRC-3 Comments. LIRC advises. that the third agreement was subsequently
executed; that, however, there have been disputes between LIRC and CSX asto the proper
implementation of one of the three agreements; and that, in an effort to resolve these dioutes,
LIRC and CSX recently entered into a letter agreement and expect to enter soon into a definitive
settlement agreement. LIRC further advises that it believes that this settlement agreement, when
implemented, will resolve all outstanding issues between LIRC and CSX regarding the Conrail
transaction.

METRO-NORTH COMMUTER RAILROAD COMPANY. MNCR’'sinterests vis-a
vis the Conrail transaction were addressed in the decision approving that transaction. See
Conrail Dec. No. 89, dlip op. a 83 n.130, 96-97, 233-34, 315, 317-18.

The MNCR-1 Comments. MNCR operates trains both east of the Hudson and west of
the Hudson. (1) East of the Hudson. MNCR operates trains on the Hudson, Harlem, and
New Haven Lines, which (collectively) are owned or |eased by the New Y ork Metropolitan
Transportation Authority (NYMTA, MNCR'’s parent agency) and the Connecticut Department of
Transportation (CTDOT). The Hudson Line extends between New Y ork City and a point north
of Poughkeepsie, NY (adistance of about 75 miles). The Harlem Line extends between
New York City and Wassaic, NY (adistance of about 82 miles). The New Haven Line extends
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between New Y ork City and New Haven, CT (adistance of about 73 miles), with branchesto
New Canaan, CT, Danbury, CT, and Waterbury, CT. (2) West of the Hudson. MNCR operates
trains on the Port Jervis Line, which extends between Port Jervis, NY, and Hoboken, NJ (a
distance of about 97.5 miles), and which consists of two segments:**® a 66.2-mile segment
between Port Jervis, NY, and Suffern, NY, which wasformerly owned by Conrail and whichis
now owned by PennsylvaniaLines LLC (PRR, the Conrail subsidiary controlled by NS);'* and a
31.3-mile segment between Suffern, NY, and Hoboken, NJ, which is owned by NJT 2®° See
Conrail Dec. No. 89, dlip op. a 233. MNCR also has an interest of some sort in the

Piermont Branch Line, which branches off of the Port Jervis Line and which extends between
Suffern, NY, and Spring Valley, NY (adistance of about 6 miles). The record does not clearly
indicate that commuter trains are gperated on the Pieemont Branch Line MNCR’s “interest” in
thisline, rather, may simply reflect ownership thereof either by MNCR or by NYMTA.

Assignment Of The Conrail Trackage Rights Agreement. MNCR indicates that, many
years prior to the Conrail transaction, the “Metro North Parties” (MNCR, NYMTA, and CTDOT
are hereinafter referred to as the Metro North Parties) and Conrail entered into a Master Trackage
Rights Agreement (MTRA) that was effective as of January 1, 1983. MNCR indicates that the
MTRA: governs(a) Conrail’s use of the Hudson Line, the Harlem Line, the New Haven Line,
and the Piermont Branch Line, and (b) MNCR’ s use of the Port Jervis-Suffern segment of the
Port Jervis Line; and contains the normal features of any trackage rights agreement, such as risk
of liability and thetrackage charges per car andlocomotive unit mile MNCR contends, in
essence, that theMTRA agreement, which the Metro North Parties negotiaed with a single entity
(Conrail), reflects the fact that this single entity was indeed a single entity. MNCR further
contends, in essence, that, on the Split Date, the premise on which the MTRA had been
negotiated ceased to be true; there are now, so to speak, two Conrails, nat one (because, with
respect to the lines covered by the MTRA, NS has succeeded to Conrail’ s interests west of the
Hudson and CSX has succeeded to Conrail’ s interests east of the Hudson).

MNCR indicates, in essence, that the supposed division of what had been a unitary
MTRA raises four issues (which we shall refer to as the assignability issue, the assignee issue,

1% MNCR'’s operations on both segments of the Port Jervis Line are performed, under
contract, by New Jersey Transit Rail Operations, Inc. (NJTRO).

199 The Port Jervis-Suffern segment of the Port Jervis Lineis part of NS’ (formerly
Conrail’s) Southern Tier Line.

20 The New Jersey Department of Transportation is referred to as NJDOT. New Jersey
Transit Corporation and its NJTRO subsidiary are referred to collectively asNJTC. NJDOT and
NJTC are referred to collectively as NJT.
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the splitting-of-interests issue, and the textual analysisissue). MNCR has aso submitted a
request for relief with respect to this matter.

The Assignability Issue. MNCR claims that, although the MTRA by itstermsis not
assignable without the prior written consent of the Metro North Parties, CSX and NS appear to
have taken the view that assignment of the MTRA was effected by operation of law (i.e, by
operation of our decision approving the Conrail transaction). MNCR indicates that there are,
from its perspective, two problems with thisview. (1) MNCR claims that nothing in Conrail
Dec. No. 89 expressly deals with this matter. MNCR argues that, because significant contractual
rights of the Metro North Parties would be affected by a division of the MTRA, it cannot be that
those rights could somehow be abrogaed by implication. (2) MNCR contends tha there is also
an issue whether any contractua rights of the Metro North Parties could validly be abrogated by
order of the Board, even if done so expressly.

The Assignee Issue. MNCR indicatesthat CSX and NS are not actually claiming that the
MTRA was assigned to CSX and NS. What CSX and NS are actually claiming, MNCR
indicates, is that the MTRA was assigned to two wholly owned Conrail subsidiaries. New Y ork
Central Lines LLC (NYC, the Conrail subsidiary controlled by CSX); and Pennsylvania Lines
LLC (PRR, the Conrail subsidiary controlled by NS).?* MNCR contends that the Metro North
Parties have received no information regarding the financial wherewithal of NY C and PRR, and
therefore arenot able to assess, for example, whether or not these companies (which MNCR
suggests may be “shell” companies) would be able to saisfy Conrail’s MTRA obligations to
indemnify the Metro North Parties in the event of a serious accident for which indemnificaion is
required under the MTRA. MTRA further contends, in essence, that, if CSX and NS are
proposing to assign the MTRA to NY C and PRR, the Metro North Parties might condition their
consent to such anassignment on guarantees from CSX and NS.

The Splitting-Of-Interests Issue. MNCR indicates that, although the MTRA is terminable
by Conrail upon 1 year’s notice following expiration of the MTRA’s fixed tarm,?*? termination
must be on an all-or-nothing basis (i.e, Conrail cannot, without the consert of the Metro North
Parties, terminate the MTRA asto somerail lines but not asto others). MNCR contends, in
essence, that, as a practical matter, the all-or-nothing nature of the termination provision meant
that Conrail could never terminate the MTRA. MNCR further contends, in essence, that, if the
MTRA has been assigned to CSX and NS on arail-line-by-rail-line basis, and if the all-or-
nothing aspect of the termination provision now applies separately asto CSX and NS, then what
was true with respect to Conrail may not be (indeed, probably is not) true with respect to NS.

201 See Conrail Dec. No. 89, slip op. at 24.

22 The MTRA’ s current fixed term apparently ends on December 31, 2002.
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MNCR explains that, whereas Conrail was not able (as a practical matter) to terminate MNCR’s
rights with resped to the Port Jervis-Suffern segment of the Port Jervis Line (because Corrail
could not afford to terminate its own rights with respect to the Harlem, Hudson, and New Haven
Lines), NS may well be able (as a practical matter) to terminate MNCR'’ srights with resped to
the Port Jervis-Suffern segment of the Port Jervis Line (because NS can well afford to teeminate
its own rights with respect to the Piermont Branch Line).?® MNCR is adamant that we should
not countenance a construction of Conrail Dec. No. 89 that would allow NS toterminate
MNCR'’s rights with respect to the Port Jervis-Suffern segment of the Port JervisLine.

The Textual Analysis Issue. MNCR indicatesthat it isimpossible to discern the relative
rights and obligations of the parties (CSX and NS, on the one side; the Metro North Parties, on
the other side) by reading the MTRA. MNCR contends, in essence, that arguments respecting
such relative rights and obligations can be made, but that, barring an agreed-upon rewriting of
the MTRA, a definitive answer to such arguments will require litigation.

Request For Relief. MNCR, which has submitted a draft assignment agreement that
would formally asign Conrail’s MTRA interests to CSX/NY C and NS/PRR,*** urges the Board
to use “its good office” to require execution of the MNCR draft or a document of similar tenor.
The crucial provision of the MNCR draft appears to be its § 3(d), which provides, in essence, that
Conrail’ sright to terminate the MTRA may be exercised by CSX and NS, but, if exercised, must
be exercised jointly by CSX/NY C and NS/PRR asif these four entities (CSX, NYC, NS, and
PRR) were a single party.?®

Conveyance Of The Port Jervis-Suffern Segment Of The Port JervisLine. As MNCR
notes in its comments the primary focus of its participaion in the Conrail proceeding was its
request that we impose, vis-a-vis the Port Jervis-Suffern segment of the Port Jervis Line, either a
“purchase condition” or an “extension condition.” See Conrail Dec. No. 89, slip op. at 233-34.
We declined to impose either condition. See Conrail Dec. No. 89, slip op. at 96-97.

MNCR, in its comments, has expressed renewed support for its purchase condition.
MNCR indicates: that the principal county served by the Port Jervis Lineis projected to be the
fastest growing county in the NYMTA district over the next 10 years; that, furthermore, the
county is experiencing significant demographic change by becoming more of aresidential

203 MNCR indicates that NS uses the Piermont Branch Line onceor twice aweek to
serve two or three customers.

204 See MNCR-1, Ex. A. The MNCR draft: refersto CSX and NY C astheCSX Parties;
and refersto NS and PRR as the NS Parties.

25 See MNCR-1, Ex. A at 5-6.
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service areato the New Y ork City job market; that this trend will be accelerated by the
completion in 2002 of the Secaucus transfer station, which will provide Port JervisLine
commuters direct rail access to midtown Manhattan;?* that the overall number of passenger
trains operated on this line, which increased from 22 per week to 99 per week between 1984 and
1996 and which has since increased to 105 per week, is projected to increase to 203 per week by
2020; and that, although MNCR is acquiring locomotives and coaches to handle the projected
additional trains (especially the additional trains that will be needed after the opening of the
Secaucus transfer station in 2002), MNCR has been hampered by its inability to make other
capital improvements to accommaodate the projected additional trains. MNCR further indicates
that, although NS has (as NS claims) improved its communications with MNCR and is (as NS
claims) “working in partnership” with MNCR to reevaluate future capacity needs on the
Southern Tier, NS has not yet resolved the question of traffic volume to be operated via the
Southern Tier, and, until that question has been resolved to its satisfaction, apparently will not
consider asale of the Port Jervis-Quffern segment. MNCR fears that several years may pass
before NS makes a corporate decision regarding the future of thisline. And, MNCR adds, the
problems it faceswill only get worsewith delay; railroad facilities such as signal systems,
passing sidings, and additional tracks, MNCR notes, require along lead time to plan, design, and
construct.

Request For Relief. MNCR, which does not believe that NS has seriously considered
passenger service-related problems on the Port Jervis Line, urges NS and the Board to
re-evaluate the need for conveyance of the Port Jervis-Suffern segment to MNCR. MNCR adds
that the large cepital investment program it contemplaes for the Port Jarvis-Suffern segment,®’
which program (MNCR indicates) woud be made possibleby its ownership of that segment,
would benefit not only MNCR but also NS, and would take into account future growth of NS
freight service.

26 MNCR indicated, in its pleadings filed in the Conrail proceeding, that, because the
Port Jervis Line terminates in Hoboken, commuters can now travel between Hoboken and
Manhattan only by using the rail lines of the Port Authority Trans Hudson Corporation (PATH).
MNCR further indicated, in its pleadings filed in the Conrail proceeding, that, when the Secaucus
transfer station currently under construction by NJTRO is completed in 2002, commuters on
MNCR'’s Port Jervis Line trains will be ale to transfer to NJTRO’ s Northeast Corridor trains to
reach Pennsylvania Station in midtown Manhattan.

207 MNCR advises that, to support long-term passenger service expansion plans through
the year 2020, it has developed plans for an additional $104 million of capital improvements on
the Port Jervis Line.
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CSX Operations On The Hudson, Harlem, And New Haven Lines. MNCR, which notes
that CSX hasindicated that “east of the Hudson” rail freight traffic from/to pointsin and adjacent
to New York City has experienced considerable growth during the first quarter of 2000,2
advises that, from the standpoint of transportation policy and environmental considerations, this
ishighly desirable MNCR further advises that it stands ready to work with CSX, CP,** and
NYDOT to implement reasonable measures for the enhancement of freight traffic on the Hudson,
Harlem, and New Haven Lines#°

The NS-2 Reply. NS urges denial of MNCR’s NS-related requests for relief.

Assignment Of The Conrail Trackage Rights Agreement. The Assignability Issue.
(1) NS contends that, in our decision approving the Conrail transaction: we expressly approved
the assignment of the MTRA to, and the division of the MTRA among, CSX and NS; and we
expressly exempted CSX and NS from compliance with the MTRA provision prohibiting
assignment of the MTRA by Conrail without the written consent of the Metro North Parties. NS
citesin support of its contentions Conrail Dec. No. 89, slip op. at 175, ordering paragraph 9:
“Except as otherwise provided in thisdecision, CSXT and NSR may conduct, pursuant to
49 U.S.C. 11321, operations over the routes of Conrail as provided for in the application,
including those presently operated by CRC under trackage rights or leases (including but not
limited to those listed in Appendix L to theapplication), asfully and to the same extent as CRC
itself could, notwithstanding any provision in any law, agreement, order, document, or otherwise,
purporting to limit or prohibit CRC’ s unilateral assignment of its operating rights to another
PEerson or persons, or purporting to affect those rightsin the case of a change in control.”?'*
(2) NS further contends that, in approving the assignment of the MTRA to and the division of the
MTRA among CSX and NS, and in exempting CSX and NS from compliance with the MTRA

28 MNCR indicates that CSX operates over most of the Hudson and New Haven Lines
aswell as over a 24-mile segment of the Harlem Line.

29 CP's“east of the Hudson” operations are conducted on the Hudson Line.

210 MNCR adds that, although certain problems have arisen because some CSX
locomotives and freight cars werenot in compliance with MNCR' s clearance requirements
(particularly as respects the electric third rail used on much of the Hudson and Harlem Lines),
MNCR is aware of CSX’s effortsto bring its equipment into compliance with the clearance
envelope and is warking with CSX to eliminate the problems.

211 See also CSX/NS-18 (filed June 23, 1997, in STB Finance Docket No. 33388),
Appendix L at 221-22 (thislists at least some, although perhaps not all, of the MNCR lines over
which Conrail conducted trackage rights operations).
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provision prohibiting assignment of the MTRA by Conrail without the written consent of the
Metro North Parties, we were exercising our authority under 49 U.S.C. 11321(a).

The Assignee Issue. NS contends that, pursuant to our decision approving the Conrail
transaction: PRR owns and NS operates the Port Jervis-Suffern segment of the Port Jervis Line
(i.e., PRR/NS has succeeded Conrail as the owner/freight operator of this segment); NS operates
over MNCR'’s Piermont Branch Line (i.e., NS has succeeded Conrail as the freight operator of
thisline); and CSX operates over portions of MNCR’s Hudson, Harlem, and New Haven Lines
(i.e., CSX has succeeded Conrail as the freight operator of these lines).

The Splitting-Of-Interests Issue. NS contends that MNCR'’s “linkage” argument (i.e.,
MNCR’s argument that it must retain the ability to cancel CSX’s use of the Hudson, Harlem, and
New Haven Linesif NS cancels MNCR’ s use of the Southern Tier Line) isuntenable. NS
argues, in esserce, that, because CSX and NS are vigorous competitors with different interests,
the rail lines governed by the MTRA can no longer be treated asif they were interrelated.

The Textual Analysis Issue. NS contends that the automatic assignment of Conrail’s
MTRA rights and obligations to CSX and NS, made pursuant to our decision approving the
Conrail transaction, effectively split the MTRA into separate parts, one pertaining to CSX and
one pertaining to NS. NS further contends that, reading the MTRA in conjunction with the
Conrail “Transection Agreement”#2 and with our Conrail Dec. No. 89, it is perfectly clear which
rights and obligations belong to which party.

Conclusion. NS contends that theassignment agreement drafted by MNCR is
unnecessary (because the assignment has already taken place by operation of law) and unjustified
(because the MNCR draft would “link” NS’ rights vis-a-vis the west-of-the-Hudson lines with
CSX’srights vis-avis the east-of-the-Hudson lines). NS further contends that MNCR’s “desire
for formality” could be satisfied by executing NS’ own draft agreement,?2 which (NS indicates)
would ssimply acknowledge the effect of our decision approving the Conrail transaction. The
most obvious distinction between the two drafts isthat NS’ draft, unlike MNCR’s draft, would
split the MTRA termination provision into two entirely separate provisions, one applicable to NS
west of the Hudson and one applicable to CSX east of the Hudson.?*

212 See Conrail Dec. No. 89, slip op. at 22-23.

23 See NS-2A, Tab 2 (submitted under seal, although precisely why it was submitted
under seal is not entirely clear).

24 Although the NS draft was submitted under seal, we have found it necessary and think
it appropriate to put this detail into the public record.
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MNCR'’s Refusal To Pay Accrued Tradgkage Rights Fees. NS claims that, although
MNCR continued (after the Split Date) to runsitstrains over the Port Jervis-Suffern segment of
the Port Jervis Line, MNCR has declined to pay NS the fees and charges required under the
MTRA. NSfurther claimsthat MNCR, when asked to explain this nonpayment, has advised
that, absent an assignment of the MTRA, thereis “no contractual vehicle” for payment. NS
indicates that, as of April 2000, MNCR had accrued outganding and unpaid trackage rights
invoices and maintenance charges in the amount of $448,593.95.

Suggestion In The Nature Of A Request For Relief. NS suggests that we should advise
MNCR that, in view of the “automatic naure” of the assignment of the MTRA, there exists
today, indeed there has existed all along, a clear “contractual vehicle” under which MNCR can
and must pay NS/PRR the trackage rights fees and maintenance charges required by the MTRA.

Conveyance Of The Port Jervis-Suffern Segment Of The Port JervisLine. NS contends
that there is no justification to revisit MNCR'’ s request for conveyance of the Port Jervis-Suffern
segment of the Port Jervis Line. MNCR, NSinsists, has presented neither new evidence nor new
argument on this mater; the issue, NS therefore condudes, is settled. NS adds that, although it is
willing to discuss MNCR’ s desire to invest in improvements in the Port Jervis-Suffern segment
that would increase that segment’ s passenger capacity, NS cannot yet tell what its own needs for
use of that segment will be. NS arguesthat, because the Port Jervis-Suffern segment represents a
significant part of NS capacity in the New Y ork-New Jersey area, it should not be sold without
careful study and some experience.

The CSX-2 Reply. Assignment Of The Conrail Trackage Rights Agreement. CSX
agrees with NS tha our decision approving the Conrail transaction effectively “split” theMTRA
into two parts (one for CSX/NY C, and one for NS/PRR), and that, for this reason, a formal
assignment of the MTRA isunnecessary. CSX also agrees with NS that the rights and
obligations of CSX/NY C and NS/PRR under the now-split MTRA are separate and distinct.
CSX addsthat, to satisty MNCR'’ s desire for formality, it iswilling to execute adocument,
provided that such document simply acknowledges the effect of Conrail Dec. No. 89. CSX
indicates that, in an effort to resolve thisissue, it will confer with MNCR and NS about the form
of such adocumert.

CSX Operations On The Hudson, Harlem, And New Haven Lines CSX suggests that,
when considering the effect of the Conrail transaction on passenger servicein New Y ork, we
should take into account that, north of Poughkeepsie, CSX has been dispatching 26 Amtrak
Empire Service trains daily, with on-time performance standing at 95.5% (which, CSX claims,
exceeds Amtrak’ s performance on Amtrak’s own Northeast Corridor).

The DOT-2 Reply. DOT, which acknowledgesthat it is not in a position to comment on
the specific issues raised by MNCR, contends: that thereisavital public interest in balancing
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safe, efficient, and economicd commuter rail service with effident freight operations; that, if
MNCR is unable to resolve its differences with NS and CSX, we may have to take a more active
role; and that, in any event, we should continue to monitor commuter rail service.

NATIONAL RAILROAD PASSENGER CORPORATION (AMTRAK). Inthe
decision approving the Conrail transaction, we imposad a condition requiring the Conrail
applicants to adhere to the terms of the settlement agreements they had entered into with Amtrak.
See Conrail Dec. No. 89, dlip op. at 53, 95-96, 176 (ordering paragraph 21), 231-32. Other
aspects of Amtrak’ sinterests vis-&-vis the Conrail transaction were also considered in the
decision approving that transaction. See, especially, Conrail Dec. No. 89, dip op. at 80-81,

84 n.131, 89 n.140, 222. Pursuant to the monitoring conditionsimposed in that decision, CSX,
NS, and Amtrak have been filing, with our Office of Compliance and Enforcement, joint
guarterly reports regarding the on-time performance of Amtrak’strains on CSX and NS lines.

The CSX-1 Progress Report. CSX contends that, with respect to Amtrak, the post-Split
Date trend in on-time performance has generally been positive. CSX adds: that, although there
have been certain problems on CSX’s own pre-Conrail lines, there have been few problems on
the Conrail lines acquired by CSX; that CSX and Amtrak work together to address problems as
they arise; that CSX managers confe with Amtrak managers each morning (7 days aweek) to
facilitate Amtrak operations throughout the CSX system; and that CSX and Amtrak participatein
a“Partnersin Performance” program that brings local CSX and Amtrak management together to
address problemson the local level.

The NS-1 Progress Report. NS contends that it isin compliance with the terms of the
two settlement agreements it entered into with Amtrak, and has continued its good working
relationship with Amtrak regarding Amtrak operations throughout the NS system. NS adds that
it has been meeting with Amtrak on aregular basis on matters related to new passenger service
and Express service, and that there is a continuing dialogue, including daily conference calls at
the local supervisory level, regarding operations over Amtrak’s Northeast Corridor.

The Amtrak Comments. Amtrak indicates that it generally agrees with the Amtrak-
related statements made in the CSX-1and NS-1 progress reports. As respects both CSX and NS,
Amtrak adds that it has worked, and will continue to work, cooperatively with both railroads to
accommodate the changes in and disuptions to their operations on the Amtrak-owned Northeast
Corridor between New Y ork and Washington, D.C. Asrespects CSX alone, Amtrak adds that
on-time performance of Amtrak trans operating over lines that CSX owned prior to the Conrail
transaction declined significantly after the Split Date.

NEW YORK REGIONAL RAIL AND NEW YORK CROSS HARBOR. The
interests of NYRR’swholly owned NY CH subsidiary vis-a-vis the Conrail transaction were
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addressed in the decision approving that transaction. See Conrail Dec. No. 89, slip op. at 79, 81,
84, 218-19.

The NYCH-1 Comments. NY CH, in itscomments. indicates that it has received good
post-Split Date cooperation from both NS and CSX; and discusses its potential for resolving
post-Conrail serviceissuesin the New Y ork Metropolitan Area.

(1) NYCH indicates that it has developed a close working relationship with NS and has
been fairly successful inincreasing its car loads with this aggressive new Class | railroad
connection.

(2) NY CH indicates that it has begun to develop a positiveworking relationship with
CSX. NYCH explains: that CSX, unlike NS, still has Conrail’ s incentive to maximize the
Selkirk routing for traffic between New England and Long Island, on the one hand, and, on the
other hand, the rest of North America; that NY CH, however, isworking to persuade CSX of the
benefits of NY CH’s direct cross harbor routing; that, in fact, CSX has started routing, via
NY CH, New England traffic that CSX handles in conjunction with the Providence and Worcester
Railroad Company (P& W); and that, although the P& W/NY CH/CSX routing has to date
embraced only modest volumes, NY CH is encouraged by the prospects for business growth and
by CSX’s positive attitude.

(3) NYCH indicates that, because itis essentially a bridge carrier that can move traffic
around congested rail facilities auch as Selkirk Y ard near Albany and other nearby facilitiesin
New Jersey and eastern Pennsylvania, it has the potential to be of great service to the railroad
industry in relieving Class | railroad congestion and service problemsin the New Y ork
Metropolitan Area. NY CH adds that continued cooperation by NS and CSX along with a
statement of support by the Board would go along way toward making NY CH’s promise a
reality.

NORTH SHORE AFFILIATES (NSHR/JVRR/NBER/LVRR/SVRR/UCIR). We
indicated, in the decision approving the Conrail transaction, that the North Shore Affiliates had
asked “that we ‘note for the record’ the settlement agreement they have entered into with NS.”
See Conrail Dec. No. 89, slip op. at 219. Wefurther indicated in that decision, with specific
reference to the North Shore Affiliates, that we were requiring the Conrail applicants “to adhere
to any representations made to partiesin thiscase.” See Conrail Dec. No. 89, slip op. at 105.#°

215 See Conrail Dec. No. 89, slip op. at 176, ordering paragraph 19: “Applicants must
adhere to all of the representations they made during the course of this proceeding, whether or
not such representations are specifically referenced in thisdecision.” See also Conrail Dec. No.

(continued...)
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The North Shore Affiliates’ Comments. The North Shore Affiliates contend: that
NSHR, NBER, LVRR, SVRR, and UCIR#® are Class |11 railroads located in central
Pennsylvaniawith connectionsto NS’ (formerly Conrail’ s) Harrisburg-Buffalo line between
Sunbury, PA, and Lock Haven, PA;?' that, in the Conrail proceeding, the North Shore Affiliates
advised the Board that they had accepted the terms of an NS letter of June 10, 1997,%8 and had
agreed to support the Conrail transaction; that the North Shore Affiliaes had, prior to the Conrail
transactions, overhead trackage rights over Conrail’ s Harrisburg-Buffalo line between Sunbury
and Lock Haven;?° that these trackage rights, however, were restricted to non-revenue traffic
between the North Shore Affiliates, and did not permit the North Shore Affiliates to interchange
traffic with CP at Sunbury; that, under the June 10, 1997, settlement agreement with NS, NS
offered to remove these restrictions and to allow interchange with CP if the North Shore
Affiliates would support the Conrail transaction; that, in particular, the June 10, 1997, settlement
agreement stated that NS will “grart the five railroads the option to interchange trafficwith [CP]
at Sunbury, PA originating or terminating at local points on the CP or at points located on
carriers that connect only with CP’; that, when NS took control of Conrail’s Pennsylvanialines,
NS granted the interchange rights described above to the five affected North Shore Affiliates on a
temporary basis by an NS letter dated June 24, 1999, pending execution of aformal trackage

215(....continued)
89, dlipop. at 17 n.26: “We think it appropriate to note, and to emphasize, that CSX and NS will
be required to achere to all of therepresentations made on the recard during the course of this
proceeding, whether or not such representations are specifically referenced in this decision.”

216 Although the comments filed by the North Shore Affiliates purport to speak on behal f
of “al” six affiliates, the tenor of the comments suggests that these comments were actually filed
on behalf of five affiliates only (the five are NSHR, NBER, LVRR, SVRR, and UCIR). The
sixth affiliate (JVRR) is differently situated; it is the only one of the six that does not have a
direct connection to NS’ (formerly Conrail’s) Harrisburg-Buffalo line. See the map submitted by
the North Shore Affiliates with their pleading filed October 21, 1997.

217 The connections are at Sunbury, PA (SVRR), Northumberland, PA (NSHR), Milton,
PA (UCIR), Linden, PA (LVRR), and Lock Haven, PA (NBER). Seethe map submitted by the
North Shore Affiliates with their pleading filed October 21, 1997. LVRR may also have a
second connection at a point located just west of Muncy, PA; the map is not entirely clear.

218 The North Shore Affiliates refer to the letter of June 10, 1997, as a settlement
agreement.

219 1t is not entirely clear whether such trackage rights were held (i) by each North Shore
railroad that had a direct connection to the Harrisburg-Buffalo line, or (ii) by one such railroad
only (the one would apparently have been LVRR).
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rights agreement;?° and that this | etter acknowledged that “NS [had] previously agreed to grant
the five railroads the option to interchange traffic with the CP via overhead trackage rights
between Lock Haven and Sunbury, PA for traffic originating or terminating at local points on the
CP or at pointslocated on carriers that connect only with CP.”

The North Shore Affiliates indicatethat, since June 24, 1999, their new interchange with
CP has alowed the North Shore Affiliates to develop a modest but growing volume of traffic, dl
of which (the North Shore Affiliates insist) conforms to the restrictions stated in the two NS
letters and most of which (the North Shore Affiliates add) is new traffic both to the North Shore
Affiliates and also to CP. The North Shore Affiliates insist that they have made a particular
effort to assure that the traffic interchanged with CP conformed to the restrictions stated in the
two NS letters. The North Shore Affiliates add that, in several instances, they have turned down
traffic that was outside the NS definition of “local pants’ on CP.

The North Shore Affiliates further indicate, however, that, in February 2000, NS
submitted to the North Shore Affiliates a proposed formal trackage rights agreement that (the
North Shore Affiliates claim) contained certain restrictive provisions. The North Shore Affiliates
claim that these provisions. would limit LVRR/CP interchange traffic* to traffic to/from CP
stations in Quebec, and those stationsin Ontario approved by NS on a case-by-case basis; would
exclude traffic to/from transload and rail-truck transfer facilities; and would impose on the
trackage rights aterm of 5 years with renewals subject to NS approval. The North Shore
Affiliates warn that these restrictive provisions, which (they insist) are consistent neither with the
1997 settlement agreement nor with the conditions imposed by the Board on the Conrail
transaction, would effectively dose the interchange with CP with respect to most of the traffic
that has heretofore moved viathat interchange, and would aso severely limit the traffic that
could hereafter move viathat interchange.

The North Shore Affiliates indicatethat, although they will continue to negotiate with
NS, they may be compelled either to enforce their settlement agreement in an administrative
proceeding or to avail themselves of what they refe to as the Board’ smediation procedures.

The SEDACOG JRA Comments. The Susguehanna Economic Development
Agency—Council of Governments Joint Rail Authority (SEDACOG JRA), which is affiliated
with the Susguehanna Economic Devd opment Agency—Council of Governments, isa

220 The North Shore Affiliates refer to the arrangements provided for in the NS letter
dated June 24, 1999, as “interim” arangements.

221 Thereference to LVRR/CP interchange traffic is apparently intended to include all
traffic interchanged between the North Shore Affiliates and CP.
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Pennsylvania municipal authority formed by seven central Pennsylvania counties (Centre,
Clinton, Lycoming, Northumberland, Montour, Columbia, and Union Counties) to acquire, and
preserve service on, rail lines slated for abandonment. SEDACOG JRA indicates: that it now
owns six rail lines that generate approximately 32,000 car loads of traffic annually;*? that the
preservation and growth of rail service on these lines has been instrumental in the promotion of
economic devel opment activities and the expansion of employment in central Pennsylvania; that,
during the months after the Split Date, rail service on theselines, all of which connect with NS
(formerly Conrail) lines, virtually came to a halt, and several plants were forced to close for
several weeks; that, more recently, traffic levels have increased modestly, but there continues to
be congestion on NS lines and yards, and unreliable empty car service; and that shipper
confidencein rail service has been seriously eroded and will be very difficult to restore.

SEDACOG JRA further indicates that these NS service problems make NS’ response to
the efforts of the North Shore Affiliates to conclude a trackage rights agreement to implement the
1997 settlement agreement all the mare galling. SEDACOG JRA claimsthat NS has failed to
honor the commitments it made to the North Shore Affiliates in the Conrail proceeding, and
appears intent oncommercially closing the CP interchange at Sunbury. 1t would seem,
SEDACOG JRA adds, that NS intends to deprive SEDACOG JRA’ s shippers of a competitive
alternative route to reach CP local stations and to force these shippers to use NS routes that are
congested and/or inefficient.

SEDACOG JRA, which believesthat it isvital that the North Shore Affiliates have a
direct and unrestricted interchange to the entire CP system, insists that NS must fully implement
its 1997 settlement agreement with the North Shore Affiliates. SEDACOG JRA therefore
requests that we direct NS to enter into immediate and continuing negotiations with the
North Shore Affiliates to conclude aformal trackage rights agreement on terms and conditions
consistent with the NS settlement agreement of June 10, 1997, and the NS interim agreement of
June 24, 1999. SEDACOG JRA further requests that we monitor the negotiations between the
North Shore Affiliates and NS, and that we require theparties to file quarterly joint progress
reports.

The NS-2 Reply. NS acknowledgesthat it isindeed engaged in negotiations with the
North Shore Affiliates. (1) The June 10, 1997, settlement agreement. NS contends that the 1997
settlement agreament provides that NS will “provid[€] access to CP that does not harm Norfak
Southern.” NS further contends that the final agreement(s) arising out of the 1997 settlement
agreement must fully incorporate thisrestriction. (2) The June 24, 1999, interim agreement. NS
contends that the 1999 interim agreement, which was entered into at the depth of the NS service

222 The lines owned by SEDACOG JRA are operated by the North Shore Affiliates
(NSHR, NBER, LVRR, SVRR, UCIR, and VRR).
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difficulties, provided that the North Shore Affiliates would move traffic to relieve severe
congestion on the NS line to Buffalo. NS further contends that the 1999 interim agreement is no
longer in effect and is not relevant to the issues at hand.

The DOT-2 Reply. DOT indicates that it lacks knowledge of the details surrounding the
1997 settlement agreement and NS’ subsequent condud with respect thereto. DOT contends,
however, that, because the North Shore Affiliates have raised a serious issue respeding NS
compliance with the 1997 settlement agreement, we should investigate.

READING BLUE MOUNTAIN & NORTHERN RAILROAD COMPANY.
RBMN'’s interests vis-a-vis the Conrail transaction were addressed in the decision approving that
transaction. See Conrail Dec. No. 89, slip op. at 19 (item 21), 77, 161, 178 (ordering
paragraph 39), 223-25. See also Conrail Dec. No. 96, slip op. at 19-20, 26 (ordering
paragraph 14), 58-63.

The RBMN-2 Comments. RBMN'’s grievance vis-a-vis the Conrail transaction remains
focused on the “blocking” provisions that Conrail, with the concurrence of RBMN, imposed on
RBMN'’s Mehoopany, PA-Lehighton, PA “Lehigh Division” when that division was acquired by
RBMN in August 1996. There appear to be two such provisions: (1) an “additional
consideration” provision, which provides “for the payment to [Conrail], its successors or assigns,
of certain specified [penalty] amounts for any rail traffic handled by [RBMN, or its successors or
assigns]|, which originates, terminates or otherwise moves over the [Lehigh Division], and which
could commercially be interchanged with [Conrail], its successors or assigns, but is interchanged
with another rail carrier”;? and (2) a“non-revenue traffic” provision, which restricts RBMN’s
Packerton Junction trackage rights to non-revenue traffic.22* We think it appropriate to note that
thereisadlight difference in terminology as between the single “blocking” provision referenced
in Conrail Dec. No. 89 and Conrail Dec. No. 96, on the one hand, and, on the other hand, the two
“blocking” provisions referenced in this decision. The “additional consideration” provision was

223 See Conrail Dec. No. 89, slip op. at 224. Themost important “[Jother rail carrier” is
CP (i.e.,, D&H) at Taylor Yard in Scranton, PA.

24 RBMN'’ stwo divisions (its Hazleton, PA-Reading, PA “Reading Division” and its
Mehoopany, PA-Lehighton, PA “Lehigh Division”) are linked by RBMN’s Haucks Junction,
PA-Packerton Junction, PA trackage rights. These trackage rights run over tracks owned by
C& S Railroad Corporaion (C&S) and Conral (now NS). The C& S trackage rights cover most
of the distance beween Haucks Junction and Packerton Junction. The Conrail trackagerights
(here referred to as the Packerton Junction trackage rights) fill ashort gap (approximately
500-750 feet in length) in the vicinity of Packerton Junction between the C& S tracks and the
Lehigh Division. See Conrail Dec. No. 89, slip op. at 224 & n.341.
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the single blocking provision referenced in the prior decisions, see Conrail Dec. No. 89, dlip op.
at 224 (first full paragraph); the “non-revenue traffic” provision appears not to have been
referenced in the prior decisions. We think it also appropriate to note, however, that, if the
“otherwise moves’ phrase in the “additional consideration” provision isread literally (as we were
reading it in Conrail Dec. No. 89), then the only traffic that would be covered by the
“non-revenue traffic” provision but would not be covered by the “additional consideration”
provision would be revenue traffic originating on the Reading Division and terminating on the
Lehigh Division, or vice versa (such traffic presumably would not be subject to the “additional
consideration” provision because presumably, it could not “commercially be interchanged” with
Conrail).?>

RBMN concedes, of course, that, when it acquired the Lehigh Division in August 1996, it
acquired that division subject to the two blocking provisions. RBMN contends, however, that
the Conrail transaction (and, in particular, the acquisition by NS of the Conrail lines that connect
to RBMN'’s lines) has completely undermined the shared understandings (shared, that is to say,
by RBMN and Conrail) that existed in August 1996 and that provided the justification and
rationale for the blocking provisions?%®

25 |f the “ otherwise moves’ phrase in the “additional consideration” provision is read
literally, then — except for revenue traffic originating on the Reading Division and terminating
on the Lehigh Division, or vice versa— the “non-revenue traffic” provision now referenced by
RBMN would not appear to “block” any traffic that would not also be “blocked” by the
“additional consideration” provision. See Conrail Dec. No. 89, slip op. at 224 n.343 (whichis
premised, though not explicitly, on aliteral reading of the “otherwise moves’ phrase in the
“additional consideration” provision): “The Reading Division was acquired prior to 1996. There
Is apparently no Reading Division blocking provision, nor any need for one: prior to RBMN’s
acquisition of the Lehigh Division, Conrail was RBMN’s only Class | connection; and, upon
RBMN'’s acquisition o the Lehigh Division, the Lehigh Division’s blocking provision became
applicable to any Reading Division traffic transported viathe Lehigh Division.” It should be
noted, however, that, as discussed below (under the heading * Second Alternative Request For
Relief”), RBMN apparently believes that the “ otherwise moves’ phrase in the “additional
consideration” provision should not be read literally.

226 Statements explaining these shared understandings were submitted by Andrew M.
Muller, Jr. (who is now and was in 1996 Chairman and President of RBMN) and by Wayne A.
Michel (who isnow an RBMN Executive Vice President, but who was in 1996 the Corrail
marketing official responsible for designing and implementing the line sale and shortline
programs under which RBMN purchased the Lehigh Division). RBMN insists that it would
never have agreed to the two blocking provisionsif it had known that they would be enforced by

(continued...)
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RBMN contends, in particular, that, when it agreed in 1996 to acquire the “low density”
Lehigh Division subject to the two blocking provisions, it understood: that CP s overhead
trackage rights operations on the Scranton-L ehighton portion of the Lehigh Division would
generate revenues of approximately $800,000 per year;?*’ that, in the not too distant future,
Conrail would sell to RBMN the higher density northern and southern segments of Conrail’s
Lehigh Line (the northern segment extends between Waverly, NY, and Mehoopany, PA; the
southern segment extends between Lehighton, PA, and Allentown, PA);?? that Conrail would
review RBMN’s “allowances’ at least once ayear, and would adjust the allowances upward as
needed;?® that Conrail would grant blocking provision waivers as needed; > that, in particular,
Conrail, if it could not efficiently move certain traffic, would allow RBMN to handle such traffic
directly with CP (via Scranton); that RBMN, asa“Conrail EXPRESS’ partner,”' would be able
to acquire equipment at reduced prices and to have welded rail and ballast trains moved at
reduced rates; that Conrail was seriously committed to its Conrail EXPRESS partners, and

228(...continued)
a Conrail successor that refusesto honor the “undestandings’ that RBMN concurrently had with
Conrail.

22l RBMN is adamant that, without the anticipated CP trackagerights revenue, it would
not have acquired the Lehigh Division on the terms it agreed to in 1996.

228 RBMN notes that, because the southern segment includes the Packerton Junction
tracks, an acquisition of the southern segment would necessarily have eliminated the
“non-revenue traffic” provision.

229 RBMN indicates that it understood that Conrail intended to make RBMN'’s
allowances approximately equal to Conrail’ s on-branch cost savings from avoiding crews
power, fuel, taxes, maintenance of way, and car hire.

20 RBMN concedes that Conrail granted it no blocking provision waivers, but explains
that no such waivers were requested during the very brief period between the sale of theL ehigh
Division and the announcement of the CSX/CR “ Strategic Merger of Equals’ (which thereafter
became the CSX/NS/CR transaction). RBMN indicates that, once that announcement was made,
Conrail essentially shut down its waiver program.

21 RBMN contends, in essence, that the “ Conrail EXPRESS’ program, under which
RBMN purchased the Lehigh Division, was not just another Class | spinoff program, but was,
rather, an entirely new concept that involved treating spinoffs more like franchise “partners.”
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intended to work with each such partner to ensure tha partner’s long-term financial success;**
and that, because RBMN was a Conrail EXPRESS partner, certain training would be availableto
RBMN personnel. RBMN adds that, based on its many years of experience dealing with
Conrail, it believed that Conrail would deliver on its promises and would be flexiblein its
dealings with RBMN.?3

RBMN further contends that NS, as Conrail’ s successor vis-avis RBMN, has
“repudiated” the Conrail “promises’ upon which RBMN relied when it accepted the two
blocking provisions. RBMN contends, in particular: that NS has taken action that has resulted
in the diversion, off of RBMN’s Lehigh Division, of $500,000 per year of CP trackage rights
traffic;** that NS has shown no interest in selling to RBMN the northern and southern segments
of the Lehigh Line; that NS has granted few blocking provision waivers, and such waiversas NS
has granted have generally beenfor such short periods of time that RBMN has been unable to
secure long-term contracts or engage in long-range planning;?* that, although NS has never
formally canceled the Conrail EXPRESS program or the contracts related thereto, NS is not
providing any of the benefits of that program; and that, furthermore, the “partnership”
relationship that formerly existed with Conrail does not exist with NS2* RBMN further

22 RBMN notes, among other things, that Conrail had assigned some of its best
marketing peopleto work as shortlineaccount executives.

233 RBMN further adds that, although it was concerned about the possible future sale of
Conrail, it did not bdieve that the Board would allow a purchaser to stifle competition from a
small railroad. RBMN indicates that it was “ stunned” when, in our decision approving the
Conrail transaction, we rejected RBMN’ s requests for relief.

24 RBMN indicates that NS, in an attempt to gain the direct access to New England that
it did not get in the Conrail transaction, agreed: (a) to invest NS funds in the rehabilitation of
CP' s Harrisburg-Sunbury-Scranton line; and (b) to grant CP trackage rights that allow CP to
handle overhead traffic to Philadel phia via Harrisburg and Reading.

2% RBMN claimsthat NS has granted blocking provision waivers only when NS has
been unable to handle the move.

2% RBMN indicates, by way of example, that NS has taken a number of unilateral actions
in raising rates without telling RBMN that have caused RBMN problems with its customers.
RBMN further indicates, again by way of example, that NS unilaterally decided, even before the
Split Date, to change the long-standing Conrail policy of providing anthracite coal cars free of
car hire, which(RBMN adds) ultimatdy required RBMN to spend several million dollars to
purchase used cars for business that NS will continueto handle in long-haul service. NS, RBMN

(continued...)
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contends, in essence, that, were it not for the Conrail transaction, none of this would have
happened. Conrail, RBMN explains, had its own routes to New England, and, for this reason,
Conrail would never have given CP broader access to Philadelphiain an effort to achieve for
Conrail broader access to New England. And Conrail, RBMN explains, intended to treat RBMN
as a partner, and was prepared to grant blocking provision waivers if necessary to allow RBMN
to access a more efficient alternative routing; whereas NS, RBMN further explains, is not
treating RBMN as a partner, and does not even have any formal process for considering blocking
provision waiver requests.

Ordering Paragraph 39. RBMN notes that, in thedecision approving the Conrail
transaction, we stated: “As respects any shortline, such as RBMN, that operates over lines
formerly operated over by CSX, NS, ar Conrail (or any o their predecessors), and that, in
connection with such operations, is subject to a‘blocking’ provision: CSX and NS, as
appropriate, must enter into an arrangement that has the effect of providing that the reach of such
blocking provision is not expanded as aresult of the CSX/NS/CR transaction.” See Conrail Dec.
No. 89, dip op. at 178 (ordering paragraph 39). RBMN insists, however, that, because of the
effects of a so-called “Fixed Divisions Agreement” (FDA) entered into between NS and CP,
because of the change in the route structures that resulted from the Conrail transaction, and
because of NS’ restrictive waiver policy, the Conrail transaction has greatly expanded the effect
of the Lehigh Division blocking provisions, in particular the effect of the penalties provided for
by the “additional consideration” provision. (a) RBMN explains: that the “additional
consideration” provision was intended to protect Conrail against diversion of traffic in situations
in which Conrail could participate in aroute that was at |east as efficient as the competing route;
that Conrail recognized, however, that if the additional consideration amounts exceeded
Conrail’s profit, then traffic would be forced to Conrail even where more efficient routes were
available, and, in that situation, the provisions might not be legally defengble from an antitrust
perspective; tha, therefore, the additional consideration amounts were set to approximate
Conrail’s net contribution (i.e., earnings less costs) from the traffic that was moving over the line
at the time of the sde; that, however, there are a number of moves that NS can handle where its
net contribution is substantially less than the net contribution that Conrail was earning for the
same type of traffic;>*” and that, although a CP-Scranton-RBMN routing would be far more
efficient (because less circuitous, and because NS would not be involved) than a CP-Harrisburg-

23(....continued)
insists, views shortlines not as partners but rather astools limited to serving those markets that
the shortlines already reach.

%7 The moves cited by RBMN appear to reflect the various provisions of the CP/INS
settlement agreament, which (RBMN insists) has created an NS incentive toroute
RBMN-terminated (and CP-originated) traffic viaa CP/NS interchange at Harrisburg.
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NS-Reading-RBMN routing, the additional consideration provision prevents traffic from using
the more efficient route. (b) RBMN adds that the change in the route structures that resulted
from the Conrail transaction has greatly expanded the effect of the additional consideration
provision. RBMN explains that applicaion of the full additional consideraion amount to traffic
routed CSX/NS/RBMN that was formerly routed Conrail/RBMN allows NS to receive
substantially more than its actual net contribution. And this, RBMN insists, has the effect of
precluding RBMN from moving traffic over more efficient routes. (¢) RBMN further adds that
NS has made clear that it has no intention of using waiversto limit the expansion of the effects of
the additional consideration provision.

Relief Sought By RBMN. RBMN, which insists (i) that NS has repudiated the
Conrail/RBMN bargain respecting RBMN’ s acquisition of the Lehigh Division and (ii) that NS
has violated the “no expanded reach” rule of ordering paragraph 39, asks that weimpose a
condition eliminating the two blocking provisions?® RBMN argues, in essence, that the only
way to restore the Conrail/RBMN bargain respecting RBMN'’ s acquisition of the Lehigh
Division, and the only way to prevent the two blocking provisions from having an expanded
reach as aresult of the Conrail transaction, isto give RBMN access (i.e., “ competitive access,”
see RBMN-2, V.S. Michel at 33) to CP. RBMN adds that, for Lehigh Division traffic, this
requires removal of the additional consideration provision; and that, for Reading Division traffic,
this requires removal of the non-revenue traffic provision. RBMN further adds that the sought
relief: will not burden NS;?° will not prevent NS from putting together a competitive package of
rates and service to compete for the traffic; will, rather, merely preserve the “balance” that
existed prior to theConrail transaction; and will do no more than enable RBMN to act in the best
interests of its customers in seeking efficient and economical transportation alternaives.

First Alternative Request For Relief. RBMN contends that, at the very least, we should
rule that, for traffic routed CP-Scranton-RBMN, NS is entitled to receivenot (i) the full penalty
required by the additional consideration provision, but only (ii) the “ profit portion” of NS $140
“Fixed Division” for traffic routed CP-Harrisburg-NS-Reading-RBMN. See RBMN-2,

238 RBMN asks, in particular, that we require: (1) that the Conrail/RBMN Lehigh
Division Purchase and Sale Agreement (hereinafter referred to as the Lehigh Division
Agreement) dated August 19, 1996, and the related deed, be amended to remove the additional
consideration provision imposed on RBMN with respect to traffic interlined with carriers other
than Conrail or its successors; and (2) that the Conrail/RBMN trackage rights agreement dated
August 19, 1996, covering incidental trackage rightsat Packerton Juncion, be amended to
eliminate the restriction that limits usage to non-revenue traffic.

29 RBMN explainsthat it already has, with CP at Scranton, a direct connection, for
which no NS facilities are needed.
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V.S. Michel at 17 n.18. RBMN explains. that, from RBMN’s perspective, from CP's
perspective, and from a public interest perspective, a CP-Scranton-RBMN routing is obviously
more efficient (as respects trdfic originated or terminated by CP) than a CP-Harrisburg-NS-
Reading-RBMN routing; that NS, which reads the additional consideration provision to apply to
traffic routed CP-Scranton-RBMN, has effectively forced such trefic to be routed CP-
Harrisburg-NS-Reading-RBMN; that, however, when such traffic is routed CP-Harrisburg-NS-
Reading-RBMN, NS receives (so RBMN believes) only a $140 Fixed Division; that, obviously,
the “profit portion” of this $140 Fixed Division must necessarily be less than $140;?*° and that,
therefore, we should rule that, for traffic routed CP-Scranton-RBMN, NS is entitled to receive,
under the additional consideration provision, only the “profit portion” of the $140 Fixed Division
(because, even if the traffic is routed CP-Harrisburg-NS-Reading-RBMN, NS’ net earnings will
equal, and will certainly not exceed, the “ profit portion” of the $140 Fixed Division).

Second Alternative Request For Relief. RBMN contends, and asks that we confirm, that
Reading Division traffic that moves viathe Lehigh Division is not subject to the additional
consideration provision. See RBMN-2 at 13 n.8; RBMN-2, V.S. Michel at 15 n.13; RBMN-3 at
3n.4. RBMN, which (in essence) rejects the literal reading we implicitly accorded the additional
consideration provision’s “otherwise moves’ phrasein Conrail Dec. No. 89, slip op. at
224 n.343, explains. that the “additional consideration” penalty amounts do not reflect Reading
Division traffic or Conrail’ s contributions from that traffic; that Conrail, in calculating the
“additional consideration” pendty amounts, did not analyze Reading Division traffic because
Conrail assumed that such traffic was not covered by the “additional consideration” provision;
that, rather, Conrail intended that the “non-revenue traffic” provision would suffice to protect
Conrail against diversion of Reading Division traffic; and that, therefore, a determination that
Reading Division traffic that moves over the Lehigh Division is subject to the additional
consideration provision would further expand the scope of that provision beyond what was
intended.?*

20 NS “Fixed Division” (which RBMN believes to be $140) is a“ gross revenue’
amount.

21 RBMN indicated, inits pleadings filed inthe Conrail proceeding, that it wasthenin
the process of obtaining rights that would allow for the construction of a Packerton Junction
connection over property formerly owned by the Central Railroad of New Jersey (CNJ); this
contemplated connection, RBMN noted, would enable RBMN to connect its divisions without
any Conrail trackage rights. RBMN'’s second alternative request for relief, which (taken alone)
would seem to leave Reading Division traffic subject to the “non-revenue traffic” provision, may
reflect a continued determination to build the CNJ connection contemplated at the time of the
Conrail proceeding.

152



STB Finance Docket No. 33388 (Sub-No. 91)

Third Alternative Request For Relief. RBMN contends, and (although thisis not entirely
clear) may be requesting that werule, that the two blocking provisions will not be allowed to
continue in effect after the point in time at which Conrail (and/or NS, assuccessor to Conrail)
has been fully compensated for the reduced sale price of the Lehigh Division. See RBMN-2,
V.S. Michel at 15. RBMN explains that, once Conrail has been fully compensated for the
reduced sale price, the continued existence of the blocking provisions will become excessive, and
the result will be merely to penalize the shipping public.

The RBMN-3 Reply. RBMN contends that the relief it seeksis consistent with the relief
sought by ISG and CP. (1) ISG Resources. RBMN explains that the elimination of the blocking
provisions will enable ISG’ s traffic (which originates in Connecticut) to be routed CP/RBMN via
Scranton, from which point RBMN will move the traffic to destination (Good Springs, PA, a
point on RBMN'’s Reading Division). RBMN insists, in essence, that, if thistraffic is to continue
to move past the expiration date (June 1, 2001) of the NS-granted blocking provision waiver, NS
must not be allowed to demand that NS be part of the routing. The existing waiver, RBMN adds,
cannot be relied upon past its expiration date; NS, RBMN fears, does not intend to extend that
waiver. (2) Canadian Pacificc. RBMN explains that the elimination of the blocking provisions
will enable traffic that must now berouted CP-Harridourg-NS-ReadingRBMN to be routed CP-
Scranton-RBMN instead. The CP/NS/RBMN routing via Harrisburg, RBMN notes, islonger, is
more circuitous, has an additional interchange, and requires use of NS main line and one
(Harrisburg) and sometimes two (Harrisburg and Allentown) NS yards. Elimination of the two
blocking provisions RBMN adds, would allow shippers the benefit of the more dficient CP-
Scranton-RBMN routing, and (RBMN insists) would have little or no adverse economic impact
on NS and, indeed, would actually benefit NS operationally (by eliminating short haul traffic
from NS main line and its Harrisburg and Allentown yards).

The NS-2 Reply. NS, which believes that a court (and not the Board) is the correct
forum to resolve RBMN’ s “contract complaint” issues, urges denial of the relief sought by
RBMN.

(1) NS contends, in essence, that RBMN is attempting to relitigate, in this general
oversight proceeding, issues that we decided adversely to RBMN in the decision approving the
Conrail transaction.

(2) NS notes that, although RBMN’ s “understandings” may indeed have reflected
RBMN'’s own aspirations, the fact of the matter is that none of these understandings were part of
the contract entered into by Conrail and RBMN. NS contends that, if RBMN had wanted (and
Conrail had been willing to provide) contractual commitments with respect to RBMN’s
“understandings,” RBMN: (@) should have insisted that such understandings be incorporated
into written agreements; and (b) should not have signed an agreement that provides (as, NS
claims, the Lehigh Division Agreement provides) that the written agreement sets forth “the entire
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understanding of the parties.” NS further contends that, when it comesto commitment to
shortlines, NSiswilling to compare its record to that of any other Class | railroad.

(3) NS suggests tha Mr. Michel’s* current perspective” may have been influenced by his
current position asan RBMN employee. There was probably areason, NS suggests, that
Mr. Michel, as Conrail’ s representative in the 1996 negotiations with RBMN, neglected to put
into writing the “understandings’ that (Mr. Michel now says) both Conrail and RBMN shared.

(4) NS concedes, in essence, that, because of the Conrail transaction and the CP/NS
settlement agreement, RBMN has lost a great deal of the CP trackage rights revenues it expected
to receive on account of its acquisition of the Lehigh Division. NSinsists, however, that the
creation of another routing option that CP has found to be superior to the Lehigh Division
trackage rightsis not a competitiveharm; it israther, NS insists, another example of the public
benefits of the Conrail transaction.

(5) NS, though it concedes (in essence) that the CP-Scranton-RBMN routing is more
efficient (as respects traffic originated or terminated by CP) than the CP-Harrisburg-NS-Reading-
RBMN routing, notes that the CP/NS/RBMN routing would not have existed at al but for the
Conrail transaction. “Whatever its shortcomings may be, thereis,” NSinsists, “no public harm
or need to impose additional conditions when options have been increased, not decreasad, as a
result of the Transaction.”

(6) NS contends that, if the blocking provisions were eliminated, RBMN and CP, not the
shippers they serve, would benefit. NS explainsthat, if the blocking provisions were eliminated,
RBMN and CP would extract the maximum price they could charge for trafficrouted via
Scranton, and would get more money at the expense of NS (and would not, as a practical matter,
cut their shippersin on any of this money).

(7) NS concedes that the blocking provision waivers it has granted have generally been of
short duration, but contends that it only makes sense to grant short term waivers when thereis a
short term problem (such as the implementation difficulties NS experienced following the
Split Date).

The RBMN-5 Rebuttal. (1) RBMN, responding to NS argument that RBMN’s
“contract complaint” issues should be resolved in ajudicial forum, insists that the Board has the
power to grant therelief requested by RBMN. RBMN explainsthat it is not asking us to address
contractual disputes, but, rather, is asking us to grant relief to address harms that RBMN has
suffered on account of the Conrail transaction. RBMN insists that the changes in circumstances
that have altered the economic bargain underlying the Lehigh Division Agreement, as well asthe
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nullification of that agreement’ s no-assignment provision,? are adverse conseguences of the
Conrail transaction that we have sufficient authority to remedy.

(2) RBMN, responding to NS’ argument that the Lehigh Division Agreement provides
that the written agreement sets forth “the entire understanding of the parties,” claimsthat NS has
not quoted enough of the integration clause. That clause, RBMN insists, actually provides that
the written agreement sets forth “the entire understanding of the parties hereto with respect to the
transactions contemplated hereby” (emphasis added). The “transactions contemplated hereby,”
RBMN explains, included the sale of the Lehigh Division and the Conrail EXPRESS and other
commercial relaionships relating to operation of tha division. Such contemplated transactions,
RBMN adds, did not indude the division of Conrail’ s assets between CSX and NS; nor, RBMN
goes on, did such contemplated transactions include an assignment of Conrail’ srightsto NS
without RBMN’s consent (the Lehigh Division Agreement, RBMN notes, specifically provides
that Conrail may not assign its interests thereunder without RBMN’ s prior written consent).

RBMN insists that our approval of the Conrail transaction, combined with our nullification of the
Lehigh Division Agreement’ s no-assignment provision, fundamentally changed the Lehigh
Division Agreement contrary to its terms and altered the competitive environment in a manner
that could not have been contemplated by RBMN. Thisisnot, RBMN insists, a question of

RBMN trying to change the terms of its purchase agreement to pay less than it agreed upon; itis
rather, RBMN argues, a question of preventing RBMN from paying too much based on what it is
now receiving.

(3) RBMN insists that the diversion of CP' s trackage rights traffic off of the Lehigh
Division is not a public benefit. The only thing that has changed, RBMN argues, is that, whereas
CP previoudly routed traffic viathe Lehigh Division, CP now uses its own line that was
improved in part with NS funds, and RBMN is losing trackagerights revenue. RBMN insists
that thisloss of “bottom line” dollars impacts on its ability to maintain the Lehigh Division and
the level of service provided to customers on that division, and thereby adversely affects the
public interest.

(4) RBMN concedes that, when it acquired the Lehigh Division, it accepted the risk that
the CP trackage rights traffic would decrease. RBMN insists, however, that, when it acquired the
Lehigh Division, it never accepted the risk that the CP trackage rights traffic would be diverted,
because (RBMN argues) the risk of dversion was arisk created by the Conrail transaction itself
(and the Conrail transaction, RBMN notes, was not contemplated by the parties to the Lehigh
Division Agreement).

242 See Conrail Dec. No. 96, slip op. at 19-20.
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(5) RBMN insists that the relief it has requested isin the public interest. Elimination of
the blocking provisions, RBMN explains, will allow it to offer its customers shorter, and
therefore moreefficient, routes.

(6) RBMN, responding to NS’ suggestion that Mr. Michel’ s * current perspective” may
have been influenced by his current position asan RBMN employee, insists that Mr. Michel’s
views have not been influenced by his change of employment. Itis, RBMN claims, the railroad
landscape that has changed; and it has changed, RBMN adds, as a result of the Conrail
transaction.

The NS-3 Response. (1) NS contends, in essence, that the Lehigh Division Agreement’s
integration clause, read in its entirety, has exactly the meaning that a clause of that nature would
be expected to have: it means, NS claims, that the written contract represents the entire
understanding of the parties with respect to the sale by Conrail, and the purchase by RBMN, of
the Lehigh Division. Theintegration clause, NS insists, makes perfectly clear that Conrail and
RBMN knew that any “understandings’ that were part of the consideration for entering into the
Lehigh Division Agreement had to be written into that contract. The Conrail transaction, NS
therefore concludes, has not impaired any “benefit” for which RBMN bargained when it entered
into the Lehigh Division Agreement.

(2) NS contends tha there is no basisinlaw for the argument that RBMN is entitied to
relief ssimply because the Board overrode the antiassignment clause of the Lehigh Division
Agreement without RBMN'’s consent in furtherance of atransaction RBMN did not contempl ate.
NS, citing Conrail Dec. No. 96, slip op. at 19-20, further contends that RBMN’ s antiassignment
clause argument is nothing more than a variation on an argument that, 2 years ago, we rejected as
late-filed.

(3) NS contends that RBMN, when it neglected to provide in the Lehigh Division
Agreement for a guaranteed level of CP trackage rights traffic, necessarily accepted the risk that
the CP trackage rights fees it claims to have anticipated would not continue indefinitely. RBMN,
NS claims, is sophisticated enough to know that if, in negotiating a contract, it wishesto rely on
a guaranteed income stream as consideration for entering into the contract, it needsto write that
guarantee into the contract, particularly when the contract by its terms says that it represents the
entire understanding of the parties concerning thetransaction covered by the contract.

(4) NS contends that the fact that traffic is flowing over the new CP route created
pursuant to the CP/NS settlement agreement necessarily represents a determination by CP that
the new route is better suited to serving the needs of CP's customers than the previously
available route.
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(5) NS, citing the well-established rule that conditionsare not to be imposed except to
remedy a transaction-related harm such as a significant loss of competition or the loss by another
rail carrier of the ability to provide essential services, contends that RBMN has not demonstrated
that the relief it seeksisjustified by alossin competition or the loss of its ability to provide
essential services. NS further contends: that RBMN' s accessto CP is greater today than it was
prior to the Conrail transaction; andthat RBMN is hauling more cars today than it hauled prior to
the Conrail transaction.

(6) NSinsiststhat it isin full compliance with ordering paragraph 39. The reach of the
additional consideration provision, NS explains, has been limited to NS destinations that were
formerly Conrail destinations.

(7) NS contends that RBMN'’ s present explanation of how the additional consideration
provision has been “expanded” accords to the concept of “expansion” an entirely different
meaning than was accorded that concept in ordering paragraph 39. NS explains that, in the
Conrail proceedng, RBMN indicatedthat it feared tha the geographic scope of the territory to
which the additional consideration provision applied would be expanded as a result of the
Conrail transaction because (RBMN noted) the geographic reach of the post-transaction
NS/Conrail system wauld be greater than the geographic reach of the pre-transaction Conrail
system, and thus the territory encompassing traffic that could be “commercially interchanged”
with NS (as successor to Conrail) would be “expanded.” See Conrail Dec. No. 89, slip op. at
224 & n.344. See aso Conrail Dec. No. 89, slip op. at 77 (“RBMN is concerned that the
blocking provision in its contract will make it prohibitively expensive for it to connect with
another carrier to reach all points that could be served by NS, which istaking over the Corrail
lines that now connect with RBMN. We will grant the relief RBMN seeks by restricting the
blocking provision to destinations on NS that were formerly Conrail destinations.”). RBMN, NS
further explains, did not raise, and we therefore never had occasion to consider, the argument it
now asserts regarding the level of the additional consideration provision and the asserted net
contribution levels of NS vis-avis Conrail. RBMN, NS therefore concludes, should not now be
allowed to raise anew argument that it could have raised, but did not raise, in itsfilingsin the
Conrail proceeding.

(8) NS further contends that RBMN’ s “expansion” argument is, in any event, basel ess.
The additional consideration amountsin the Lehigh Division Agreement, NS explains, are flat
amounts; that contract, NS further explains, does not tie those amounts to the level of Conrail’s
net contribution, and does not provide any mechanism for changing those amounts to reflect
changesin the level of Conrail’ s net contribution. NS insiststhat if the additional consideration
amounts were supposed to reflect the level of Conrail’s net contribution and thus vary with it, the
contract would have said so and would have provided for such a mechanism. The fact of the
matter, NS further insists, is that the additional consideration provisions of the contract are being
applied just as the contract provides.
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(9) NSinsiststhat it acted properly in noting the possible employment-related bias of
RBMN’s Mr. Michel.

WHEELING & LAKE ERIE RAILWAY COMPANY. W& LE'sinterestsvis-a-vis
the Conrail transaction were addressed in the decision approving that transaction. See Conrail
Dec. No. 89, dip op. at 19 (items 24 and 25), 107-09, 181 (ordering paragraph 68), 226-29. See
also Conrail Dec. No. 96, slip op. at 17-18, 26 (ordering paragraph 12), 54-57; Conrail Dec.

No. 107.

The W&LE Comments. In the decision approving the Conrail transaction, we ordered
the Conrail applicants. (1) to grant W& LE overhead haulage or trackage rights access to Toledo,
OH, with connections to Ann Arbor Acquisition Corporation d/b/a Ann Arbor Railroad (AA) and
other railroads at Toledo; (2) to extend W& LE’ s lease at, and trackage rights access to,

Huron Dock on Lake Erieg; (3) to grant W& LE overhead haulage or trackage rightsto Lima, OH,
with a connectionto Indiana & Ohio Ralway Company (IORY) at Lima; and (4) to attempt to
negotiate an agreement concerning mutually beneficial arrangements, including allowing W& LE
to provide service to aggregates shippers or to serve shippers along CSX’s line between
Benwood, WV, and Brooklyn Junction, WV. See Conrail Dec. No. 89, slip op. at 181 (ordering
paragraph 68). W& LE claims that, dthough 2 years have passed since we approved the Conrail
transaction, the conditions we imposed to assure W& LE’s continued viability have yet to be fuly
or effectively implemented. W& LE further claims that several of these conditions have resulted
in no appreciable benefit to W& LE, and that CSX and NS (and particularly NS) have used delay
and restrictions to diminish those conditions that have shown potential promise.

Access To Toledo. W&LE contends: tha NS waited until 1 week prior to the Split Date
to tender to W& LE afirst draft of an agreement providing for the operation by W& LE of trains
on NS' line between Bellevue, OH, and Toledo, OH, the use by W& LE of tracksat NS
Homestead Y ard in Toledo, and the ecquisition by W& LE of NS Maumee River Bridge in
Toledo; that, pendng the execution of a permanent Bdlevue-Toledo trackage rights agreement,
NS has allowed W& LE to operate only one train per day each way on the Bellevue-Toledo line,
and only (W& LE claims) under a series of “temporary detour rights” agreements each of which
has been subject to a 60-day term that has been renewable solely at NS’ discretion; that NS has
indicated that it iswilling to allow W& LE access to Homestead Yard in “emergency” situations
only, which (W& LE argues) would mean that W& L E would not have a permanent base for its
train operations into and out of Toledo; that NS has refused to allow W& LE to interchange
traffic with CSX in Homestead Y ard and has al so refused to provide W& LE with aroute to an
alternate Toledo interchange paint with CSX; that NS hasinsisted that W& LE s trackage rights
over the Maumee River Bridge (which, W& LE indicates, are necessary to reach the interchange
with CN west of the river) must expire within 1 year from the date of agreement unless W& LE
assumes all responsibility and liability for that aging pivot bridge; and that NS has also insisted
that W& LE will be allowed to operate more than one train per day on the Bellevue-Toledo line
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only if W& LE agreesto pay what W& LE claimsis an unspecified share of an unspecified major
NS upgrading of the Bellevue-Oak Harbor segment of the Bellevue-Toledo line. W& LE further
contends that NS unwillingness to alow unlimited W& L E trackage rights operations on the
Bellevue-Toledo linereflects NS determination to cap the amount of competition W& LE can
offer;?*® and W& LE is adamant that the notion that the Bellevue-Toledo line (and, in particular,
the Bellevue-Oa Harbor segment thereof) lacksthe capacity to accommodate W& LE strain
operations has no support in the record.

Extension Of W&LE'’s Lease Of Huron Dock. W& LE contends tha the delay in
finalizing the extension of its Huron Dock lease and the continuing uncertainty over the term of
that lease (which delay and uncertainty, W& LE suggests, are attributebleto NS’ refusd to
negotiate an extension on terms acceptable to W& LE) have made it difficult for W& LE to
market its Huron Dock services. W& LE, which insists that it must have secure and long-term
access to Huron Dock, argues that, although its pre-transaction Huron Dock rights and its
pre-transaction trackage rights to reach Huron Dock are limited to asingle commodity (taconite
iron ore), that single commodity has been an extremely important part of W& LE’ straffic base;
W& LE adds that, because Huron Dok is W& LE’ s only access to the iron ore traffic moving via
Lake Erie, loss of the traffic now handled via Huron Dock would be a serious blow to W& LE
and could effectively undo much of the other relief granted W& LE; and W& LE warns that,
because Huron Dock is the only dock on Lake Erie to which W& LE has access, the termination
of W& LE's access to Huron Dock will mean that W& LE will cease to function as a competitive
alternative to CSX and NS for traffic moving between points on Lake Erieand pointsin
W&LE's service territory. W& LE contends, however, that, although NS has access to multiple
docks on Lake Erie, NS hasindicated that it would like to reclaim the use of most or all of
Huron Dock’ s capacity beginning as early as 2003.

Access To Lima. W& LE advises that CSX has granted W& LE overhead trackage rights
between Carey, OH, and Lima, OH, with a connection tolORY at Lima. W& LE further advises
however, that, although it has investigated the prospect for traffic movements via the interchange
with IORY at Lima, no traffic opportunities have yet been identified and, therefore, the Carey-
Limatrackage rights are currently inactive.

Service To Aggregates Shippers. W& LE advises that W& LE and CSX have not reached
any “mutually bendicial arrangements’ respecting service to aggregates shippers.

23 W& LE claims that, since the commencement of its Toledo operations, its through
routes with CN via Toledo, in competition with NS’ former Conrail routes, have found
acceptance in the marketplace. W& LE further claimsthat, if commercial and competitive
considerations were alowed to prevail, the volume of W& LE’ straffic via Toledo could exceed
one train per day each way sometimein the next 12 months.
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Service To Shippers On CSX's Benwood-Brooklyn Junction Line. W& LE advises that
W& LE and CSX have not reached any “mutually benefidal arrangements’ respecting service to
shippers on CSX’s Benwood-Brooklyn Junction line.

Relief Not Requested. W& LE indicates that it will continue to seek, with NS, a
negotiated resolution of the issues that have arisen respecting access by W& LE to Toledo and
Huron Dock. W& LE further indicates, however, that, if it is unable to reach a negotiated
resolution of these issues, it will seek to have these issues resolved by the Board. W& LE adds
that, although negotiations will continue, continued careful oversight of this process by the Board
is essential.

The NS-2 Reply. NSinsiststhat, athough NS and W& LE have not yet finalized
agreements respecting Toledo and Huron Dock, each condition has been implemented. Traffic,
NS explains, has begun to move from CN to W& LE via Toledo, and has continued to move to
W& LE viaHuron Dock.

Access To Toledo. NS contends: that the Bellevue-Toledo “temporary detour rights”
agreements have been temporary because NS and W& LE have not yet concluded a peemanent
trackage rights agreement; that NS has not provided W& L E with tracks in Homestead Y ard
because it is not operationally feasible to provide such tracks; that, however, NS has granted
W& LE adirect route (viathe Maumee River Bridge) to AA’s and CN’s Toledo yards, where
interchange with AA and CN can take place;®* that, W& LE’ s intimations to the contrary
notwithstanding, the Bellevue-Toledo line has significant capacity constraints; that, in fact, NS
has spent, since the Split Date, more than $8 million to enhance capacity onthe line sufficient to
handle the increased NS traffic; and that the addition of a second carier (W& LE) toaseverely
capacity-constrained line must bring with it capacity enhancements to handle the additional
traffic. NS addsthat it rejects thesuggestion (whichit attributes to ORDC) that W& LE should
not have to contribute to any Bellevue-Toledo capacity improvements until it beginsto move 8
trains per day on that line.

Extension Of W&LE'’s Lease Of Huron Dock. NSinsists that any Huron Dock lease
extension must begin from the expiration date of the original term of the lease (September 27,
1998). NS addsthat it has offered W& LE two different terms of extension: a 5-year exclusive

244 NS does not address W& LE’s claim that NS has insisted that W& LE assume full
responsibility for the Maumee River Bridge. NS does note, however, that, in the decision
approving the Conrail transaction, we authorized NS to discontinue operations over that bridge
(there referred to as the Toledo Pivot Bridge). See Conrail Dec. No. 89, dlip op. at 47 & n.69,
181 (ordering paragraph 71).
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occupancy extension; and a 10-year non-exclusive occupancy extension (which would require
W& LE to share the dock with NS on a 60/40 basis).

The CSX-2 Reply. CSX insiststhat W& LE has been greatly benefitted by the relief it
was awarded in Conrail Dec. No. 89; the Bellevue-Toledo trackage rights, CSX explains, have
allowed W& LE to create anew CN/W&LE routing viaToledo. CSX also insists tha, acting in
accordance with ordering paragraph 68, it has identified to W& LE a number of “mutually
beneficial arrangements’ (CSX cites, in particular, proposed arrangements involving petroleum
coke movements from Toledo and Limato Cressup, WV ,?*® and calcined petroleum coke
movements from Cressup to Massena, NY, each involving W& LE as a bridge carier, and also
various movements of scrap metals from destinations on the former Conrail lines to Canton,
OH). And, CSX adds, it intends to continue to explore possible “mutually beneficial
arrangements’” with W& LE.

WISCONSIN CENTRAL SYSTEM (WCL, FV&W, SSMB, AND WCLL). WCS's
interests vis-a-vis the Conrail transaction were addressed in the decision approving that
transaction. See Conrail Dec. No. 89, slip op. at 90-92, 180 (ordering paragraph 58), 229-30.
See also Conrail Dec. No. 96, slip op. at 17, 26 (ordering paragraph 11), 51-54.

The Wisconsin Central System Comments. WCS's comments arefocused on rail
operations in the Chicago Switching District. WCS notes that, although Chicago is by far
WCS' s most important interchange point, WCS (unlike most railroads that operate into the
Chicago area) has neither amajor yard facility in that area nor an ownership interest in any of the
major Chicago switching carriers. WCS further notes that, because it does not have alternative
gateways to which its traffic can be diverted, it must rely on the provision of neutral and efficient
switching and interchange serviceby other carriersin the Chicago terminal.

WCS insists that, starting shortly after the Split Date and continuing to February 2000,
the Conralil transaction had serious and continuing adverse effects on operations in the Chicago
switching district. WCS contends:. that congestion in applicants' yards and, in turn, on various
mainlines resulted in significant ddays to WCS traffic moving through Chicago; that WCS
trains, particularly those destined to CSX’ s Barr Y ard for interchange, were held out for extended
periods of time, often with multiple trains stacking up onebehind the other and WCS having to
re-crew the trains; that, in 1999, merger implementation problems (in Chicago and also,
apparently, elsewhere) cost WCS $2.5 million as aresult of lower revenues and higher operating
costs; and that WCS's customers similarly incurred significant expense and inconvenienceas a
result of applicants’ problems in implementing the Conrail transaction.

25 The “Cresap, WV” referenced by CSX, see CSX-2 at 57, appears to be “ Cressup,
WV,” see Conrail Dec. No. 89, dlip op. at 227 nn.349-50.
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WCS concedes, however, that, by and large, Chicago is currently working well from an
operating standpaint; matters have improved, WCS allows, since the early part of 2000. WCS
indicates that much of the improvement is the result of new cooperative ventures among the
Chicago terminal’ s variousrail carriers, including CSX and NS (who, WCS adds, have made
good faith efforts to keep the Chicego switching distrid fluid). WCS further indicates that it
believes that theBoard' s close monitoring of Chicago-areaissues has provided at |east some
needed incentive for CSX and NS to beresponsive and conscientious in thar actions. Itis, WCS
therefore concludes, important that the Board continue its careful oversight in this area.

WCS also concedes that it is unaware of any particular change in the orientation of the
Indiana Harbor Belt Railroad Company (IHB) as a neutral intermediate switching carrier. WCS
is concerned, however, that, as the integration of Conrail’ s assets by CSX and NS becomes more
refined, and as transactions involving other rail carriers arise, the incentive and opportunity for
CSX to utilize IHB for CSX’s own purposes may become more pronounced.?*® WCS warns that
actionsjustified as operational and efficiency improvements (WCS cites, in particular, the
co-location of CSX and IHB dispatches at Calumet City, which CSX has indicated was done to
better coordinate traffic over CSX and IHB lines) can lay the groundwork for co-opting IHB’s
independence and neutrality at alater date. WCS theefore concludes that it remains vitally
important that the Board continue its close monitoring of this situation.

The CSX-2 Reply. CSX insiststhat it is committed to good faith coordination in
Chicago and to the fair treatment of all carriers there.

246 See Conrail Dec. No. 89, slip op. at 208 & n.301, 229 & n.359, 230 & n.362.

162



