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1 I NDEX
2 | NTRODUCTI ONS ( Ph P ici Onl : PAGE 1 PROCEEDINGS
: (Phone Participants Only): 2 MS. NADALS: Thanks everyone, once again,
L B oy Ner ¢ Wﬁpimnﬁrﬁp? & Sp?‘e’{‘gphbhe): e 3 for being here. And | think we had areally good
. RFT Snae tPalt eFé‘E}RSnS{ eservation .. 5 4 day yesterday and just want to thank you for
o VELCOVE & REVIEW OF DAY L. PAGE 5 everyone that partici palgd and all the things that
ME. NAAIS. . oot 5-6 6 you brought to the meeting.
7 ' ;
OPEN DI SCUSSI ON OF SECTI ON 106 STEPS: PAGE 7 Before we start, we're going to have --
2 M Star zak (Sﬁe‘)ﬁnad and 2). 613 8 I've asked Erich Longieto give aprayer, and so
er arza als an son....... - ' i H 1
Val ksal ong, Nadals and Starzak........... 18- 23 9 hesgomg to give aprayer “ght Now.
10 \B{ange Rut'son, Nadals and Starzak........ 421% Zl% 10 [OPEN|NG PRAYER BY ERICH LONG|E]
FAAY . .« -
11 Rhodd. . ........ ... .. . . . 43- 46 .
0 g odd. . ef  Nattal 5, "siai zak; Ml ant 0 1 MS. NADALS: Thanks for those Words of
unmer vi [ S -
Youpee, Starzak, Rutson and C outhier....55-62 12 ngj(_)m as we embark on another day of this
13 %bu(rjnt Couthier and Vance.............. 2421 %3421 13 meeting.
UNastone. . ... ... ... e -
14 14 | was wondering, | know that there was --
[ RECESS] . X i !
15
GPEN DI SQUSSI ON (Cont* d) : PAGE 15 !ttakes quite awhileto go around Fhe room and
16 , 16 introduce ourselves, so | was thinking maybe we
C. Fisher, Rutson, Vaughn, d outhier, . .
17 Starzak, Coburn, Nadal's, Rhodd, 17 would just have the people on the phone introduce
18 Wlnoth Brady and Melton............... 73-133 18 themsalves. So whoever's on the phone if you
RECESS ) ) ’
19 EPEN o ]chSS| OV RECOVVENDAT] ONS: oACE 19 could introduce yourselves.
20 c men ) Laa 141 20 MR. STARZAK: It'shot on mute, so
21 Odde R T 21 perhaps --
22 Yace, LI, MS. NADALS: Is anybody on the phone?
23 WifeY 150038 0 MS. COLE: I'm Amy Cole from the National
TWO Leggins. ... ... 152- 158 24 Trust For Historic Pr i
24 Finley.. .. ... .o o 158- 161 u IStoric Freservation.
25 RSy Eolthier i1 (25 MS. NADALS: Amy Cole. Anybody else on
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1 the phone? 1 on Step 2. They're not in the sequence that we
2 MS. MERRITT: Betsy Merritt, National 2 did themin, but maybeit's better.
3 Trust For Historic Preservation, DC. 3 MS. DAVIS: They're numbered with page
4 MS. NADALS: Okay. Anybody else on the 4 numbers.
5 line? 5 MR. STARZAK: Oh, thank you, Colleen. So
6 MS. JIUSTO: Chere Jiusto from the 6 this, | believe, was our first one. So Step 2, as
7 Montana Preservation Alliance. 7 you know, isto identify historic properties,
8 MS. NADALS: Anyone else? Okay, so well 8 survey all accessible land, involve thetribesin
9 thanks so much for joining us, and thanksto 9 strategic planning, confidentiality, and
10 everyonewho's here. | just want to say that | 10 ethnographic study, more survey, more seasons --
11 think we accomplished alot yesterday, and we're 11 Whoops. Try and stay on your feet.
12 going to begin the meeting by giving a short recap 12 Let'ssee, page 2, let'sgo here. Colstrip access
13 about what we went over yesterday. And as part of 13 with tribal representation participation
14 that, | just wanted to put in aplug for all of 14 methodology. | believe that was Clint McRae's
15 you to ensure that we don't lose a very important 15 discussion. Methods for evaluations, depth,
16 objective of ours, which isto have your input in 16 extent, that also came out of Clint's discussion.
17 developing an outline for a Programmatic Agreement |17 And the team composition, which relates back to,
18 so that we make sure that we have -- we know who 18 How do we do additional work?'
19 isinterested in working with us on developing key 19 Page 3, tribal involvement, evaluate
20 pointsto include in an agreement document. 20 significance, determine eligibility. Obvioudly,
21 And if you could let us know or let me 21 these are all thingsthat we have not done yet, as
22 know or let somebody from the team know if you're 22 we talked about yesterday.
23 interested in working with us, because we want all 23 We went, did fieldwork, we observed sites
24 of your input on drafting that outline as soon as 24 inthefield, but did not evaluate them for
25 possible. 25 Nationa Register eligibility, so that's still --
Page 6 Page 8
1 So with that, thanks again. Welcome 1 that processis something we have to work through
2 everybody. And, Rick. 2 together. The NEPA document should state presumed
3 MR. STARZAK: Good morning, everyone. | 3 digibility of sites.
4 wasjust sending a message to Charlene VVaughn from 4 MR. RHODD: Richard, say that again.
5 the Advisory Council to let her know we're 5 Should resume --
6 starting in case she can join. Again, they still 6 MR. STARZAK: Should state the presumed
7 have amajor storm that hit Washington, DC. 7 digibility. Just because we haven't yet
8 So on the agenda for this morning, the 8 evaluated National Register criteria, the NEPA
9 firstitemisto kind of recap what we did 9 document should make it clear.
10 yesterday about Steps 1 and 2, and | thought maybe 10 Oh, here we are, page 5, afresh
11 | could just go over the flip charts and so that 11 Programmatic Agreement, or PA, build on previous.
12 everybody seeswhat we were -- you know, the 12 Okay, build on the previous PA. Tribal
13 thoughts that came up yesterday. And then if you 13 involvement in evaluation of sites off licensed
14 have any additional thoughts that came up last 14 dternative. BLM studies.
15 night that you wanted to share, that would be 15 Page 4, reevaluate significance -- no,
16 really good. 16 I'msorry. I'msorry. Relative significance.
17 So thefirst is Step 1, which is blank. 17 Evaluation, | think that slash means evaluation as
18 Sowe can revisit that if you want, but Step 1is 18 part of aPA. Survey equally, difficulty of
19 redly initiation, which we talked about, started 19 access, tribal field school, ChrisFinley. I'm
20 in October of 2012, but we aso may want to 20 just reading, as we see, to kind of refresh
21 revisit at some point today the list of consulting 21 everybody's mind, some of points we talked about
22 partiesthat'sin your handout. And so if any of 22 yesterday.
23 you think of additional consulting parties that 23 This side of the room, these may not be
24 may want to be involved, that's something we can 24 Step1and 2.
25 talk about. So most of our effort yesterday was 25 MS. NADALS: Rick, those are just
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1 statements that were made. 1 think this back -- this should be atotal of

2 MR. STARZAK: Oh, they're statements. 2 200 feet on the centerline, the right-of-way. So

3 MS. NADALS: Yeah, you know, concerns 3 it'sahundred feet.

4 that | just summarized. 4 MR. ROBINSON: It's a hundred feet on

5 MR. STARZAK: Okay. Sointerms of 5 either side, Rick.

6 recapping Steps 1 and 2 then, let's focus on that 6 MS. NADALS: Mark, go ahead.

7 and see. First of al, other than the things that 7 MR. STARZAK: You know how | am with math

8 we just talked about, which are all things that we 8 after yesterday, so let's start -- let me just

9 haveto kind of think through, how do we get Step 9 draw, and then we'll go. So our track width with
10 2 completed, were there other ideas that anyone 10 ballast, 28 feet, then isit a hundred feet from
11 came up with last night that should be considered 11 centerline, Mark?
12 aspart of this? If welook back at the summary 12 MR. ROBINSON: It's a hundred feet on
13 of Step 2, determine the APE, we haven't really 13 either side, yeah, so --
14 talked about that at all. We've talked alot 14 MR. STARZAK: So thiswould be the
15 about identify historic properties, we'rein the 15 right-of-way, so I'm going to call this"CL,"
16 process of consultation, and then involving the 16 centerline, and well call this"Right-of-Way."
17 public, which there'salot of public involvement 17 And right-of-way is basically the land that's
18 between what the NEPA processis, our website and 18 acquired to build the project. Thefield crews
19 so forth, but we have not talked -- does anybody 19 went out an additional 200 feet on either side.
20 want to talk about an APE? We've been calling it 20 So yesterday when James was talking about doing
21 apreliminary APE for when the field crews did 21 300-foot swathes, that's like from this point we'd
22 their work. 22 have eight field crews -- members, and then this
23 MS. NADALS: Yes, maybe, Rick, it would 23 would be 300 feet. They would go up amile or two
24 be helpful to say what APES or APESs we're working 24 miles, whatever it might be, or where they hit a
25 with as part of the surveys you've done? 25 piece of land where they don't have accessto,

Page 10 Page 12

1 Obvioudly, that's going to differ from what we 1 then they would turn around and come back

2 would define for any licensed alternative. 2 basically to the starting point.

3 MR. STARZAK: Right. And asyou know, 3 And so generaly, the field survey

4 the APE is also based on the sensitivity of what 4 preliminary APE, if you will, isatotal of

5 isout there and also what's being built in that 5 600 feet. Now, if this right-of-way iswider

6 vicinity. Soit'snot like we're doing some 6 because they're going to do a second track or

7 linear project that looks the same from point -- 7 becausetheterrainis-- there'salow so they

8 from the beginning point to the end point. The 8 haveto do ahigher ballast, if you've been down

9 project can be wider, can be higher, so the APESs 9 to Decker, you can see how high that can get
10 may have to adjust. 10 sometimes, then the right-of-way flares out. But
11 So let me just show you what we did for 11 our fieldwork would still go 200 feet beyond that
12 thefieldwork. | actually havea--1 put a 12 flarepoint. Sol could draw it like this.
13 little graphic together. Let'sjust take avery, 13 So let's say the right-of-way goes from a
14 very simple section. So let's say this centerline 14 200-foot right-of-way and then they need to do a
15 would basically be asingle track at avery, very 15 giding, it starts to flare out somehow, so they
16 normal grade, would be approximately 28 feet wide. 16 need thisfor asiding, the field crews would have
17 That'sthe tracks, theties, the gravel 17 gone 200 feet beyond. So that's our -- what we're
18 underneath. That can change depending on terrain, 18 talking about with apreliminary APE, issimply
19 okay, but let'sjust take avery basic thing. The 19 based on where the right-of-way is and then an
20 right-of-way generaly isfrom the center of this 20 extra 200 feet beyond that.
21 is200 feet on either side, right? 21 So we haven't considered other things,
22 Isthat correct, Mark, or isit ahundred 22 but that's what we started with just to say, "How
23 feet? Mark Robinson, is he here? Make sure I'm 23 do we do the fieldwork? How do we see what could
24 getting thisright. And then what we looked at in 24 possibly be disturbed by the construction and
25 terms of the field was an additional 200 feet. | 25 equipment or other things that may happen, and
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1 asojust to have abuffer area of 200 feet?" 1 landowners.
2 So that's what we've looked at for field 2 If landowners want to negotiate, that's
3 study, preliminary APE. Are there questions about 3 fine. If they don't, the railroad then has the
4 that? 4 right legally to go to state court and have the
5 MS. NADALS: Introduce yourself. 5 land condemned through eminent domain, and that's
6 MR. MILLER: ThisisLyle Miller with the 6 not aprocess that the Board gets involved in at
7 Yankton Sioux Tribe. The part where you had to 7 all.
8 stop and turn around you don't have access to that 8 MR. MILLER: So that little person gets
9 arearight there, how are you going to get access 9 stepped on anyway, and you guys -- the little
10 toit? 10 person gets stepped on anyway, and the railroad
11 MR. STARZAK: That would beif -- should 11 goesthrough yet even if he doesn't want it on his
12 the Board license an alternative and a particular 12 land? That's what that process just explained,
13 routeis selected, then those landowners, the 13 right?
14 railroad would be talking to them about access. 14 MS. RUTSON: It's the state's process. |
15 For the part we'rein right now for the NEPA 15 don't feel like | can characterize the process
16 phase, we've looked at where we have access to. 16 that isn't the Board's. Soit's the State of
17 Not getting into the discussion yesterday about 17 Montana's process.
18 how many percent, but that's where we did not have 18 MR. MILLER: The rancher was here
19 access, there won't be any access granted until 19 yesterday, Clint, he'swilling to let tribal
20 theresalicense. Doesthat make sense? 20 peoplego on hisland and do the studies, but if
21 MR. MILLER: Areyou going to force them 21 wedon't do that and it comes to that, where are
22 tolet you use that in someway or -- 22 hisrights, you know, with this process that you
23 MR. STARZAK: Wecan't. If alandowner 23 call eminent domain?
24 hassaid, "You can't come on our property to do 24 MS. RUTSON: And I'm sorry; for the
25 cultural resource studies or any resource 25 people on the phone, | didn't introduce myself.
Page 14 Page 16
1 studies," we can't force them. 1 Vicki Rutson. Again, | can't comment about the
2 MR. MILLER: Then you can't build it 2 state's process. It's not the Board's process.
3 there, right? 3 It'sthe state's process. And eminent domainis
4 MR. STARZAK: Wdll, if there'salicense, 4 the state's process.
5 then | think there's other proceedings which 5 So I'm happy to talk about that with
6 basically | don't know. I'm not -- | don't want 6 anybody after the meeting, but understand, it's
7 totalk -- you know, I'm a Section 106 guy. | 7 the state's process, not the Board's. The
8 don't know how all that works. But | would think 8 Board's -- the decision before the Board is
9 if there'salicense, then the railroad would 9 whether to approve, deny or --
10 start to talk to the landowners to purchase what 10 MR. MILLER: Or condemn?
11 they need. 11 MS. RUTSON: -- or approve with
12 MS. NADALS: That's a state process, 12 conditions the construction and operation of the
13 right? Vicki? 13 railroad. Condemnation of land is not before us
14 MS. RUTSON: Yep. 14 at al; it'sthe state's process.
15 MR. MILLER: And if they don't want to 15 MR. MILLER: So what about our process as
16 sdl it, then what? 16 Tribal Historic Preservation people? Do they --
17 MS. RUTSON: Then the land gets condemned 17 isthere some way that the state will come up with
18 through eminent domain. 18 something that says, "Well, if they don't want to
19 MR. MILLER: Soyou pull that -- what is 19 cooperate with us, then we're going to do it
20 that called where -- 20 anyway?"'
21 MS. RUTSON: It's called eminent domain. 21 MS. RUTSON: The Section 106 and tribal
22 It'sastate process. We don't take anything. We 22 consultation processis very much part of what the
23 simply license or deny or approve with conditions 23 Boardisdoing. That'swhy we're here. That's
24 the construction and operation of arail line. 24 why one-third of my entire staff has flown from
25 It'sthen up to therailroad to negotiate with the 25 Washington, DC to be here to meet with you, to
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1 listen. So please, understand that we're taking 1 sitesout there, such as burias, other things
2 thisvery serioudly. 2 that they seen, how might this railroad affect
3 MR. MILLER: So are we and me and my 3 them places. And for instance, | think it was on
4 contingent came from the Y ankton Sioux Tribe and 4 the Anderson Ranch, the landowner very adamant
5 aswell asalot of tribal members, we've come a 5 that there was aburia on this ridge that the
6 lot of milestoo, and it wasn't Washington, DC 6 railroad was going to run by there, but they kept
7 where things don't get done; we're trying to get 7 insisting that it's out of the corridor. No,
8 thingsdone. 8 we've got to go and try to view that there burial
9 MS. NADALS: Well, that's encouraging. | 9 and see how thisrailroad. You know, I've worked
10 think that that's why we're all here. We want to 10 down at the Dewey Burdock Project, and I'm quite
11 make sure that we can move forward. And asfar as 11 aware of what train traffic can do when they're
12 tribal participation is concerned, we want to make 12 loaded and unloaded. And Curley can vouch for me
13 surethat if the Board licenses an alternative, 13 onthis. About every 15, 20 minutes there was
14 that we have your ideas and concerns about what 14 trains going through there, and it was quite a
15 sorts of things we need to do in terms of 15 traffic. And that thereisway down in South
16 additional identification, evaluation, and 16 Dakotawherethere's No Man's Land down in the
17 mitigation, and that we start working on those 17 country. Down here there was hardly anybody that
18 concerns as soon as possible so that we can 18 livedin that there -- that corridor track. And
19 incorporate whatever things you think we need to 19 we're talking about my good friends, the
20 do and develop that into some sort of Programmatic 20 landowners around in the Tongue River, and we're
21 Agreement or agreement document. 21 talking about our people that are alongside that
22 So we very much want to work with you to 22 track there. How much isthat -- you know, to
23 make sure that your concerns and ideas regarding 23 them they have a concern for that railroad coming
24 evaluation, identification, and mitigation are 24 in and through there. How many timesisthere
25 incorporated into this process. So we're 25 going to be cars going through there, loaded and
Page 18 Page 20
1 definitely interested in working with you and 1 unloaded? | mean, we're talking about a hundred-
2 getting things done, even though we work in DC. 2 unit train, and they rattle down the roads.
3 MR. WALKSALONG: My nameis James 3 | did a survey onetime down at the
4 Walksalong, Northern Cheyenne THPO. We'retalking | 4 Fidelity CVM Wells down there, and the big concern
5 about APE, Areaof Potential Effects. | monitor 5 about that was the wildlife, and most notably the
6 all this Tongue River Rail Project for thisEIS. 6 prairie chicken, the sage hens or grouse that
7 We started from base one, Miles City, 7 we'retaking about. How's that going to affect
8 checkerboarded all the way to Sheridan, Decker, 8 thenoise and al that, how it's going to affect.
9 some of the alternative routes, Colstrip, Cow 9 Weéll, we're talking the same thing, and
10 Creek, and we even took ajog up into where the 10 thesetracksthat are going to belaid and the
11 termina where the Backs of White siteis 11 trainsthat travel on them, you know, they're
12 (phonetic), and | could tell you being a monitor, 12 going to create the same, if not more, of what |
13 what my eyes and ears seen and heard. Thisis-- 13 experienced down in doing the surveys down at
14 thewhole areais potentialy affected. I'm 14 Dewey Burdock. Train traffic is going to be very,
15 talking from atribal, atribal culture 15 very noisy, I'll tell you that. And --
16 standpoint. Like hedrew -- drew this map here if 16 MS. NADALS: Y ou make some very good
17 wewasto find a site such as tepee rings, stone 17 points, and | think that's exactly the kind of
18 circles, or whatever, you know, | took it upon 18 perspective we need.
19 myself to extend further beyond, beyond that 19 MR. WALKSALONG: That'swhat APE is
20 corridor to where we would say, "Is there anything 20 about, the area of potential effect, and we've got
21 elsebeyond thisthat istied into this?" 21 tolook at al that.
22 And Ben and Hubert and | done that on 22 MS. NADALS: And that's the kind of
23 several places where we went beyond that there. 23 perspective we really need in terms of, you know,
24 And| alsotold the ICF staffs to take into 24 trying to identify areas of potential effects
25 consideration landowners that told of existing 25 for -- that we need to look at if the Board
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1 licenses an alternative. So there may be various 1 that's meant to capture. And then we talked about
2 different types of APEs. There could be APESsfor 2 noise, visual plant life, and | would add that,
3 tribal sites, you know, sites of, say, spiritual 3 you know, the height of therailroad is going to
4 sites, how the noise might affect those sites. So 4 beavery key thing to look at.
5 we really need your help to try to identify. 5 MS. NADALS: Yeah, line of sight.
6 MR. WALKSALONG: Wegot aburial siteon 6 MR. STARZAK: Lineof sight, I'm sorry.
7 ahill ridge and it's 2, 300 feet from that, you 7 MR. VANCE: (Native language) | say good
8 know. They looked at it back at that time, peace 8 day to everybody. My nameis Steve Vance. | am
9 and tranquillity and eternal rest where they place 9 the THPO for Cheyenne River Sioux Tribe. |'ve
10 wherethey call good resting place. We need to 10 held most of my comments yesterday until caucus
11 look at that. 11 with other tribes, because that's basically why
12 MS. NADALS: Yeah, and we're happy to 12 we'readl heretogether. But 106 istribes with
13 takeinto consideration any ideas that you have 13 federal agencies, so | guess my comments are going
14 about how far out we need to look for different 14 to betowards STB. And again, | first off want to
15 types of resources, you know, visual impacts, 15 commend and thank the public, the landowner came
16 noiseimpacts, al that sort of thing that we can 16 in, addressed his concerns, and the others, the
17 takeinto consideration. 17 loca people coming up, the group providing meals.
18 MR. WALKSALONG: Exactly. And I'm not 18 It just goes back to a comment that was made, |
19 talking just about the animalstoo. I'm talking 19 believe by Vicki with Surface Transportation
20 about the plant lifetoo. How isthat all going 20 Board, that, you know, they are taking in concerns
21 to affect, you know? 21 of public and sometimes that outweighs the
22 You know, | used to work at a greenhouse 22 environmental and safety issues. And | just
23 when | joined college. | worked at a greenhouse 23 wanted to know if that was what you said for the
24 and they said, "If you talk to your plants, you're 24 record? The other day you commented that there
25 goingto seeit grow alittle bit," you know. 25 has been permits, | think two that were denied --
Page 22 Page 24
1 It'sjust afigure, you know, we got to take all 1 MS. RUTSON: ThisisVicki.
2 that into consideration. You know, thisisabig 2 MR. VANCE: -- over public concerns.
3 undertaking, and we need to sit together as minds 3 MS. RUTSON: You're exactly right, Steve.
4 and figure out how we can best resolve and come to 4 The Board has denied a couple of cases, and the
5 agood resolution on this. Sothat'sall | have 5 Board or its predecessor agency. Because when the
6 to say. 6 Board makes adecision, it weighs whether the
7 MS. NADALS: Wdll, that's helpful, and | 7 environmental and safety concerns, and that
8 think that's great. And anymore ideas like that 8 includes the public concerns, outweigh the
9 that we can have regarding what we need to look at 9 transportation benefits of the project.
10 interms of effects. 10 MR. VANCE: Thank you. And then going
11 MR. STARZAK: Catching what -- capture 11 back to Conrad here reading the letter from
12 what James said before we take the next comments, 12 Northern Cheyenne that they're going to also let
13 sol just jotted down for the final APE, let's 13 the people decide, so | support those, because my
14 say, or for the APE that we'll be devel oping, we 14 main concern for Cheyenne River Reservation is
15 should include any sensitive sites outside the 15 cumulative effects. All of thisiswhat we call
16 field survey area. Sothefield survey areais 16 astribal people native land. So there was no
17 very narrow. It wasjust really basicaly set up 17 line specifically drawn around areas. We
18 to see what was on the ground near the proposed 18 exchanged ceremonies, you know, with each other.
19 construction areafor al the aternatives. That 19 | commented thisin the -- during the caucus. The
20 would capture these landowner informed sites that 20 Lakota, or what you call the Sioux, participated
21 Jameswas referring to that are outside of where 21 inwhat they called the Ghost Dance. And that was
22 welooked, they would include, you know, if there 22 peopletraveling all the way to the Paiute to
23 wasastonecircle. And James said that we went 23 bring that back to their area. So we can't sit
24 out to seeif there might be other things related 24 here and say that the effects to these are to just
25 to that outside that walking area, so that's what 25 individua specific tribes with aline boxed
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1 around them. We didn't create those lines. Those 1 conference or teleconference the last time before

2 lineswere created, as you will hear, from our 2 the meeting here, 1'd asked when 106 or

3 politicians of broken treaty where, "Y ou will live 3 consultation was actually initiated, and Rick was

4 here," and to this day, people assume that that is 4 the one who mentioned when that was. Because we

5 the only concern we should have of that area. 5 had already asked for this meeting, this face to

6 "Well, thisisn't by your reservation, so it 6 face, to have SHPO sitting here, and that's why

7 shouldn't concernyou," or -- and | said it 7 it's here, because | guess there was an issue with

8 yesterday about having relatives up here. My 8 him getting out of state to Rapid City. But |,

9 great grandfather had a wife that was Northern 9 you know, thank him for being here to see, you
10 Cheyenne, so my ancestors traveled back and forth 10 know, what our concerns are and to support his
11 through there. 11 role, asoursisidentical.

12 So there are some other concerns, you 12 So | think we're still in Step 1, if you
13 know, for association, and that'sthe thing. We 13 look at that four-step process that Rick put up
14 established the association to what's happening 14 there of consultation and then identification.
15 here. So first of al, that's what | wanted to 15 And we're just barely into the identification
16 say, you know, was for the public and for Northern 16 part, | feel.
17 Cheyenne, isthat we do support their vision, 17 MR. STARZAK: That's correct.
18 because they're the closest to the effects that 18 MR. VANCE: But yet again, we heard
19 I'mtalking about, cumulative effects. Their 19 comments that kind of disturbed me yesterday was
20 association is going to be sooner and greater than 20 31 percent was good faith effort, and | don't
21 ours. Oursisgoing to be further down theline, 21 think so. | mean, we still have, like | said,
22 50 years, 75 years, 100 years down theline, 22 people alowing accessfor tribesto get in for
23 what's coming down these bodies of water, what's 23 identification. So | think my suggestion is that
24 coming down from moving. And my comment of 24 we do a-- the hundred percent identification and
25 cumulative effectsis not just this project. In 25 that be of everything, any alternative that you
Page 26 Page 28

1 the northern plains here, we have thousands of 1 have figured out or you have on thetable. |

2 projectsthat are going on that affect major land 2 believel seen like four of them.

3 disturbance, that affect, as| say, natural law, 3 But still, you can't project down the

4 land, air, and water. 4 line asto reroutes unless you know what's there

5 We have uranium, we have rare elements, 5 toavoid, to protect. And | mentioned, you know,

6 we have Keystone XL, gases, we have all these 6 during the meeting that last night or yesterday

7 things that are happening upwind and upstream from 7 afternoon, that to usit's a different process.

8 our reservation. So that'swhat I'm saying. You 8 You know, | don't support phased identification,

9 know, what happened in the 1800 mining period in 9 because you don't really know the whole effect of
10 the Black Hills has caused fish to be deformed in 10 the project yet. So as| said, you know, how can
11 the Cheyenne River. The Cheyenne River runs -- 11 you protect what you haven't identified yet, when
12 connectsto the Missouri River and runs on the 12 that's the next thing after identification is
13 southern border of our reservation to southern 13 nomination and protection measures?

14 Black Hillsinto Wyoming. So that really runs a 14 But again on that eligibility for

15 long ways. But al the other rivers, when | came 15 nomination, that's bothered me ever since I've

16 thisway, | deliberately came up 212 to look at 16 cameto THPO asto our concerns. We've brought
17 theterrain and to see that whatever happens here 17 thisup with amost all of these projects, that we
18 if dust blows off from the coal into the sides of 18 feel water isasacred object, and yet when you

19 thetrain tracks, then that will eventually wash 19 look at 13007, Sacred Sites, it's not mentioned in
20 into these creeks and streams and eventually go -- 20 there. How you going to protect this water when
21 and there's other things in there besides what you 21 we'relooking at it as a sacred object?

22 cansee. There's mineralsthat you can't see that 22 So there is changes that need to be

23 are contaminants also. 23 happening further up that, you know, we won't be
24 But | think for the process of what we're 24 dealing with here today. But that is our ongoing
25 here, 106, we're still in Step 1. Over the phone 25 concern, and the protection of that water.
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1 We heard it several timesin prayers and 1 concerns. | am herefor our reservation. So I'm
2 indiscussions asto, "If you don't haveit, 2 making these comments as the effects that's going
3 you're not going to live." And if you think life 3 to be happening downstream, downwind from all of
4 issacred, water is sacred. 4 the property, 50, 100 years, 200 years from now.
5 So these are the cumul ative effects 5 Because we can say there's no effect from this
6 that's going to run down all these tributaries, 6 project within, you know, maybe the years of its
7 creeks, streams, rivers, dams, into the Missouri, 7 operation, but what it leaves after it's gone, we
8 into the Mississippi, into the atmosphere, coming 8 will till be here. Once people have mined what
9 down in snow and rain onto the person further 9 they want out of the land, there's no more, they
10 down. But like | said, it's not just Tongue 10 leave. We're still the ones here.
11 River. Thisoneis one of others. It'snot -- 11 So | think the other thing too, isto
12 you have to take that into consideration, that you 12 being, as| said, | would like to -- | recommend a
13 arepart of a-- of other agenciesthat are | feel 13 hundred percent survey. And again, | -- |
14 are sometimes catering politicians over the backs 14 appreciate the help that archeologists give tribes
15 of local people's concerns. 15 insurveys, but | would prefer total native
16 And | don't know who it was yesterday 16 involvement in the surveys, whether it be a Class
17 commented about, "Well, you know, we want recorded |17 3 archeological survey that it be conducted by
18 archeological sites. There'swindmills.” 18 native people or whether it be pre-construction
19 WEéll, tribes needed water too, but they 19 monitoring by tribal, you know, specialists, or
20 didn't drill and put up awindmill. Y ou know, if 20 construction monitoring by tribal specialists, |
21 you can look at awindmill as a historical 21 aways say total native involvement. We have
22 property, what about the flowing water, where you 22 skilled archeologists who work for our tribes. So
23 got it to use? 23 | would say if there was to be a Class 3 report,
24 Thetribes didn't go and drill awell to 24 you know, to do -- as| said it before, you know,
25 have accessto that water. They walked down to 25 two birds with one stone. When we are sent Class
Page 30 Page 32
1 the natural flowing stream to get that water. So 1 3archeological surveys, we review them and ook
2 that flowing stream istheir supply. But yet, 2 at them, we say, "Theresalot of stuff missing."
3 again, it comes down to that structure that 3 So we come back to the table here and say, "We
4 somebody built to have water in a different area 4 want tribal identification." Now, if that was
5 asahistorical property, but then what the tribes 5 doneright off the bat, we wouldn't be asking for
6 had would not. So that's the ongoing battle with 6 that second survey. Now, to see --
7 digibility, that alot of thingsthat we see as 7 MS. NADALS: Steve, could | interject
8 significant and important and should be eligible 8 just a couple of comments?
9 and protected that tribes have gone on and put it 9 MR. VANCE: Well, let me say one more
10 on their protection to tribal works. 10 thing here, and then I'll be done. But it comes
11 And there's comments that | made before 11 back to the budget again. And asit was stated
12 about maybe it's time we take -- we used to live 12 yesterday, that nowhere was there consideration
13 on and put on, you know, world nominations, 13 for budget for tribes to do the survey. That
14 because the United States Government was not 14 needsto be there.
15 listening to us. And | can specifically bring one 15 So those are my comments from Cheyenne
16 upisthe Black Hills. Those are sacred to many, 16 River in support with Northern Cheyenne and the
17 many tribes, asis Stonehenge or the Pyramids 17 other tribes.
18 or -- but | said | very much doubt they would go 18 MS. NADALS: Thank you. | appreciate
19 and put something like that on protection 19 your comments, especially, you know, your specific
20 measures. Theworld will. Other countries will 20 concerns about impacts to water resources. | hear
21 look at what tribes feel as sacred and 21 that alot. But | just wanted to makeit clear
22 significant. But we always get back to this 22 that when | was talking about a good faith effort,
23 processthat's not in our favor. And we will 23 | wastalking about the identification effort that
24 continue, like | said, we keep coming here and, 24 we've done as part of the NEPA process, not 106,
25 you know, chipping away, chipping away at our 25 and that we would be doing much more survey work,
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1 much more intensive survey work, different types 1 hundred percent native involvement in survey
2 of studies, you know, and much more -- much 2 monitoring, Class 3 surveys.
3 clearer types of studies that would provide us 3 So just so, again, I'm capturing only
4 with much more information and enough information 4 part of what you were discussing, but it'sall on
5 to make determinations of eligibility. And that 5 the court reporter's. These are exactly the kinds
6 would be done as part of the re -- or work that 6 of things we want to consider, as Cathy was
7 would be done for the licensed dternative, if the 7 saying, as we start to think, "How do we do this
8 Board licenses an dternative. 8 effort?' A Programmatic Agreement is the typical
9 So we'rejust at the very early stages, 9 mechanism for doing that, so how do we develop
10 asyou pointed out, of 106 and the NEPA process. 10 that together?
11 And so if the Board licenses an alternative, we 11 So | just wanted to make sure, Steve, was
12 would be doing much, much more than hasbeen done |12 there something else we should capture for the
13 to date. Looking at different areas of potential 13 group on that?
14 effects, looking at different types of resources, 14 MR. VANCE: Thisis Steve Vance, Cheyenne
15 having tribal surveys, archeological surveys, and 15 River again. Likel said, you know, there's many,
16 sowe'renot thereyet. We're not there yet. 16 many projects going on. We have ateleconference
17 And one of the reasons we want to develop 17 today; | just got a phone call this morning before
18 this Programmatic Agreement isto lay out the 18 | walked in hereif | was going to be down in
19 process of what would be done in terms of cultural 19 Rapid City for Keystone XL. Sothisiswhere
20 surveys, identification, evaluation, determination 20 we'reat here. We're pushedinacorner. | said
21 of areas of potentia effect, and so have -- start 21 thisbefore, it'slike afootball game, you know.
22 planning, you know. 22 We have these applicants and companies and federa
23 We have somebody who had said something 23 agencies coming in here with afootball uniform on
24 about strategic planning. We want do that. We 24 and they gave us atennis outfit to play with
25 want to do some strategic planning now and have 25 them. It felt -- you know, but we've gotten
Page 34 Page 36
1 al you involved in doing that strategic planning 1 helmets, we've gotten pads, we have the equipment
2 so that we make sure that we do make a good faith 2 now to get out there and to play a pretty fair
3 effort, that we make sure that we make an effort 3 game, but the rules are still not in our favor.
4 that you're all happy about and that you're all in 4 So the process to get out there and to
5 agreement on. 5 identify, I don't know how many times
6 So what we're doing -- what we've done to 6 archeologists have been out there. Y ou know, I've
7 dateisjust very preliminary in terms of 7 heard, you know, planes going by and markers being
8 gathering information about historic properties so 8 inthe ground that ranchers didn't know people
9 we can compare the alternatives. And we know it's 9 were on their land. So other people have beenin
10 nowhere near what we need to do in terms of 10 there, but where has the tribe had that
11 identification or any alternatives actually 11 opportunity? That's what I'm saying.
12 licensed. So we're not there yet, and that's why 12 If we're going to beinvolved, these are
13 we redlly hope that we can have your help in 13 thethings that I'm going to be expecting out of
14 laying out the strategy for that processin a 14 this, isthat we have a hundred percent
15 Programmatic Agreement. Wethink that's critical 15 involvement, you know, as equal to third-party
16 to having your input from the ground up, from here 16 applicant, you know, archeol ogists, you know, that
17 up, tofigure out exactly what we need to do. So 17 type -- the tribes be the ones out there, because
18 anyway, just wanted to make that point. 18 we're the ones that are going to know what it is.
19 MR. STARZAK: So, Steve, just so weve 19 And| think --
20 tried to capture -- you know, the court reporter's 20 MS. NADALS: Yeah, Steve.
21 captured everything you said, but just to put some 21 MR. VANCE: Nothing against
22 bullets on the things up here for the APE, we 22 archeologists, but | think they have stepped
23 added water. Was there anything else we added to 23 forward and commented that we have to count on
24 the APE analysis or -- we already added line of 24 you. We have to count on the tribes to say what
25 sight, and then we added under identification 25 that stoneis, because you know, we were taught
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1 Columbus discovered America, and | don't know if 1 because the archeol ogists learned from the tribes
2 anybody still believes that today; we never did. 2 and the tribes learned from the archeologists. It
3 So like | said, tribes needs to be out 3 wasredly agreat cross-fertilization of
4 there. If you're going to talk about a PA, you 4 knowledge, and | think that's the way things
5 know, if you look at your chart up there, where 5 should go. So anyway, if Rick, you wanted to add
6 doesthe PA fall in? Y ou know, you should be 6 something to that?
7 coming up with other things, scopes of work, or 7 MR. STARZAK: Yeah, Steve, just to be
8 other thingsto develop that phase. And | think 8 clear, none of our archeologists did any work
9 we're like jumping ahead of things, you know, with 9 without Native Americans with our teams. And
10 €igibility, and those things will come down the 10 there was some confusion yesterday about
11 line. But we haven't even done identification, 11 helicopter surveys. No helicopter surveys were
12 and that'swhere | think we need to go with this. 12 donefor culture resources work. | think there
13 So| think I'm just going to stay on that part, is 13 might have been for wildlife and biology, but not
14 that we get to conclude that identification 14 cultural resources. So | just wanted to convey,
15 phase -- 15 from the very first day we stepped in the field,
16 MS. NADALS: Yeah, and Steve -- 16 we were coordinating with tribal members.
17 MR. VANCE: -- without saying we're 17 MR. VANCE: Okay. Thisis Steve again
18 aready doing good faith or without saying that 18 from Cheyenne River. But like | said, other
19 we're going to go into a PA or MOA or whatever. | 19 people-- | didn't say specifically whowasin
20 think those things will be developed. But check 20 thereflying, but other people have had the
21 with the tribes, for the ones who are -- and we 21 opportunity to get in there and to view more than,
22 probably won't, most likely won't have, as they 22 | think, tribes, and maybe in the first proposal
23 say, boots on the ground from Cheyenne River. | 23 Keystone had that this didn't happen; that's why
24 support which tribes are going to be out there 24 we're here today.
25 doing it for the benefit of Cheyenne River not for 25 But | understand all the people who are
Page 38 Page 40
1 the benefit of themselves. Because like | said, 1 involved, tribes, you know, out there doing the
2 it'saunified effort here. 2 identification and how many they were and how
3 MS. NADALS: And, Steve, just to make it 3 positiveit was. But that's what I'm saying right
4 clear, we did have tribes out with us. Asyou can 4 now, isthat, you know, we need to get back to
5 seeon the screen, we had a number of tribes that 5 total identification efforts. Becauseif you're
6 participated in the surveys this summer, and we 6 going to talk about, you know, something further
7 had -- we asked al the tribes who were consulting 7 down theling, that may change the route of your
8 with usto participate in the surveys, and we had 8 plan here, whether, you know, descending off of a
9 alargeresponse. And thetribesthat did 9 hill or, you know, incline or crossing a stream
10 participate are shown on the screen, and they were 10 or, you know, the rancher talked about how he was
11 also paid. And any effortsthat will be donein 11 going to be denied access to property and water
12 the future that would include tribes, tribes would 12 because of what side of theriver or that the
13 also be paid for any participation that they would 13 track was going to be, and what they wanted wasn't
14 have in helping usidentify resources aong the 14 really going to be what was going to be offered to
15 licensed aternatives. So that's something we 15 them.
16 would definitely do. 16 So | guess, you know, on the other side,
17 We understand compl etely that we need to 17 I'm saying that we need to get back to this --
18 havetribal feet on the ground, that only tribes 18 once you know the whole area, then you can decide
19 can understand and identify sitesthat are 19 about your visual, you know, how far, you know,
20 important to tribes; archeologists can't do that. 20 the other effects besides the effects to sacred
21 And that's precisely why we had a configuration of 21 sites. Butif you're, you know, looking at one
22 field crewsthat we had, which is, you know, four 22 areaand not another, how can you -- and
23 archeologists and four tribal participants this 23 association, you know, | talk about association as
24 summer. And from what | hear from both the tribes 24 thetribes. We still practice these ways. It's
25 and the archeologists, it worked very well, 25 not because these things were sitting there for
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1 10,000 years that we don't associate ourselves to 1 be other tribes involved since the spur goes up to
2 them. Westill do. 2 Otter Creek. So you know, | just want to make
3 The other thing is that some of these 3 surethat you know that and it'sincluded in the
4 gitescrosslarge areas and distance. Y ou know, 4 comment. Thank you.
5 you don't have to be on top of every tower to be 5 MR. RHODD: Thisis Ben Rhodd, Rosebud
6 connected to Devils Tower. You don't have to be, 6 Sioux Tribe. The encapsulation of Steve'stalk
7 you know, touching the sun to pray and to worship 7 here hasredly hit the nail on the head, so to
8 thesun. So the visual goes further than what 8 speak. It comes down to where we're doing
9 you'relooking at herefor alot of these areas 9 identification. I'min agreement with what
10 out here. | just want to say that part, because 10 happened, James can attest to that, when we were
11 once we get in there and identify and the tribes 11 outinthefield, and | haveto say, | respect the
12 sit down and evaluate al of thisinto what 12 archeologists for stepping away from what we were
13 Surface Transportation Board can look at as for 13 doing. However, | want to bring up about one
14 protection measures, you don't know what it is 14 dite, just as an example of this.
15 unlessyou findit. 15 What we were talking about going outside
16 So | think we need to -- and whatever 16 of the area, James was mentioning earlier, we went
17 kind of document you want to develop before then 17 outside and we looked over at another small
18 for that type of agreement, | guessthat's, you 18 commentary next to this site that had, | think, if
19 know, those ongoing phases of how you're going to 19 | remember correctly, one spiral, three circles,
20 dothat. Butlike |l said, we need to get back to 20 another effigy of some nature, about five
21 identifying what isin that whole valley. 21 features. Now, that was what was recorded by the
22 MR. STARZAK: Thank you, Steve. Wejust, 22 archeologist. However, as we sat down, took our
23 again -- 23 time, not only going over to another area but
24 MS. RUTSON: Rick, we've got Terry here 24 coming back, finding other features, there was
25 that would like to speak. 25 actually atotal of about 17 features there.
Page 42 Page 44
1 MR. STARZAK: Let me say onething. We 1 That's additional to what we recognized that was
2 added association to the preliminary. Go ahead, 2 ontheground. Sowedidn't say anything. Why?
3 Terry. 3 Because of the issues that we have with the
4 MR. CLOUTHIER: I'll defer to Steve right 4 traditional cultural properties asit iswritten,
5 now, and then I'll speak after him. 5 so to speak, and so far, weusein thelaw. And
6 MR. BRADY: Good morning. My nameis 6 that's another whole separate argument and issue.
7 Steve Brady. Happy Vaentine's Day. So you make 7 However, we were content on that level at
8 sureyou send a selfie to your significant other. 8 that time, particularly for let the archeol ogists
9 Conrad will be sending about four or five. 9 do what they could do as far as recognition about
10 Anyway, | just wanted to cover alittle 10 historic property and being able to place the
11 bit about Otter Creek, the proposed mine. And our 11 applicable law toits protection. It's not that
12 coal isleading the state-owned coal about 550 12 we were not concerned about it; we were, on the
13 million tons and Great Northern Properties about 13 level of the additional features that were there.
14 770 million tons. And one of the proposed routes 14 But we didn't say anything. We sat on
15 or spur, if you want to call it, comes off that 15 the ground, had a good smoke, talked it over among
16 near Ashland up toward Otter Creek, and it'safew 16 oursdlves. Said, "Wewill leavethat." And |
17 milesup inthere. Thenthere'sa THPO site and 17 think James was saying that later on they would
18 soforth. Conrad and | have been -- the cultural 18 have Conrad and others to come out and look at the
19 commissioner is the designated tribe along with 19 siteaso. I'mjust saying, bringing that asan
20 the THPO to handlethis. Thefirst proposed 20 issue here, becauseit is the identification that
21 survey siteis approximately about 10,000 acres of 21 isthe most important at this stage.
22 proposed mine project, and we'll be doing the 22 And all your alternatives, all the other
23 survey there hopefully this summer. We do have a 23 differing divergent routes, whatever that you're
24 Cultural Resource Management Plan that'sin place. 24 going to be doing, we need to survey those.
25 But, the other part to thisis that there should 25 That'sthe reason | was asking for numbers
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1 yesterday. If it'seasy to get your head around 1 assessment of other environmental factors.”
2 the numbers. So we calculated off of all that you 2 That doesn't mean that you can just do
3 had written here, the acreages, we have the 3 whatever you want in the NEPA process, and thisis
4 potential just from the sampling, so to speak, 4 the problem with the federal agency's assumption
5 that has taken place on those 32 percent, we have 5 onthese. You still have to do your 106 and your
6 180 traditional cultural properties, if you want 6 NEPA identification to be consistent with the 106.
7 to usethat term, sacred sites, sites of 7 Now, when we go back to --
8 significance, etc. We have 180 of them out there. 8 MS. NADALS: Terry, just -- what's the
9 Once those are identified, once they are 9 heading of that section?
10 located, then we have the basis by which to create 10 MR. CLOUTHIER: That's Coordinating
11 what will happen within the context of aPA, and 11 800.8.
12 from there, to the scope of work. 12 MS. NADALS: We're actually not following
13 We're kind of getting -- but we're 13 that, that part of the 106 regulations. We're
14 putting the horse behind the cart here. But | 14 coordinating 106 with NEPA, but not that -- we're
15 don't know where else you want to go with this. 15 not following that exact --
16 Trying to figurethat out. Or do we want to go 16 MR. CLOUTHIER: Y ou would need a separate
17 with the sow first. So you know, we're kind of -- 17 agreement that states such, and you have not done
18 we're kind of losing our perspective here on as 18 that with any of thetribes.
19 far asthe process, asfar as has been set down by 19 MS. NADALS: Yeah, we're not --
20 the ACHP. We need to think about this. 20 MR. CLOUTHIER: You haveto follow this
21 And I'm in complete agreement with what 21 or you have to have a separate agreement stating
22 Steve has been bringing out here. And | know that 22 that you're not doing this.
23 Terry has comments that have to do with the 800 23 MR. STARZAK: That'swhy we're here.
24 regs, SO just putting that out there. But | do 24 Exactly, Terry. That'swhy we're here. We're
25 want to have it on record that Rosebud supports 25 trying to seeif -- we'retrying to seeiif
Page 46 Page 48
1 the points that have been brought up by Mr. Vance. 1 everyoneisin agreement in developing the PA.
2 Thank you. 2 MR. CLOUTHIER: Okay. I'm going to get
3 MR. CLOUTHIER: Thanks, Ben. Thisis 3 tothat, Richard. I'm sorry to cut you off, but
4 Terry with Standing Rock Sioux Tribe. | want to 4 since Steve was cut off, I'll do it aswell.
5 get back to acomment that Cathy had madein 5 MR. STARZAK: Okay, sorry.
6 regards to identification when she was commenting 6 MR. CLOUTHIER: Pardon me. 800.4(2),
7 about to Steve in terms of the NEPA identification 7 "Phased identification and evaluation,” there's
8 versus the Section 106 identification. Part of 8 three criteriawithin here that we really need to
9 the problem with this project right off the bat is 9 talk about. You mentioned yesterday that you are
10 that we're mixing NEPA and Section 106. | said it 10 going with a phased identification and evaluation
11 in my opening comments yesterday, that it almost 11 section. It specifies-- | won't even bother
12 alwaysfails, and thisis a project whereit's 12 reading thefirst part, because that just talks
13 failing yet again. 13 about the consideration for land mass and stuff,
14 Specifically, and I'll say this slowly 14 and that's what you guys have.
15 for the benefit of our court reporter -- I've 15 Let's get down to the sentence where it
16 gotten in trouble from them before for speaking 16 says, "The agency official may also defer fina
17 too fast -- 36 CFR 800.8(c)(1)(ii), Identified -- 17 identification."
18 I'msorry, "ldentify historic properties and 18 "The agency official may aso defer final
19 assess the effects of the undertaking on such 19 identification and evaluation of historic
20 propertiesin amanner consistent with the 20 propertiesif it is specifically provided for in a
21 standards and criteria of 36 CFR 800.4 through 5, 21 MOA executed pursuant to 800.6," or "a
22 provided that the scope and timing of these steps 22 Programmatic Agreement executed pursuant to
23 may be phased to reflect the agency official's 23 800.14."
24 consideration of project aternatives in the NEPA 24 MR. STARZAK: Exactly.
25 process and the effort is commensurate with the 25 MR. CLOUTHIER: Yesterday | heard and |
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1 just heard from Richard talking about, "Do we need 1 and that would be 36 CFR 800.4(b)(1), "and (c) of
2 todoaPA," this specificaly states, "Y eah, if 2 thissection.”
3 you're doing this, you haveto do aPA." There's 3 Y ou heard from Mr. McRae yesterday that
4 no choicein that. 4 he has nine miles worth on hisland that needs to
5 MS. NADALS: That's what we've been 5 besurveyed. He has agreed to give you accessto
6 saying. | mean -- 6 it. I'd liketo see thisthing surveyed if this
7 MR. CLOUTHIER: No, I've heard that you 7 isgoing to be --
8 guyswere -- you know, "Are we going to consider 8 MS. NADALS: Terry, just to be clear, |
9 todoaPA? 9 mean, | don't know if Vicki wantsmeto gointo
10 MS. NADALS: No, we aredoing a PA. 10 this.
11 MR. CLOUTHIER: Wéll, good. That'sthe 11 MS. RUTSON: Just let Terry finish, and
12 first time I've heard you say we're definitely 12 then that'sfine.
13 doing the PA. 13 MS. NADALS: Because we did have aletter
14 MS. NADALS: | don't understand. We 14 from McRae saying that we could not access his
15 could go back and look at the record, but I've 15 property, for the record. But anyway, I'll be
16 been saying repeatedly that we want your input on 16 quiet from now on.
17 developing aPA. 17 MR. CLOUTHIER: No, it'stotally fine,
18 MR. CLOUTHIER: All right, let's go down 18 Cathy, but what I'm getting at now is, you heard
19 more to the sentence that begins with "The 19 him yesterday specifically say that aslong as
20 process.” Yeah, right there. 20 there'stribal participation, he's okay with you
21 "The process should establish the likely 21 being on hisland. That falls under that criteria
22 presence of historic properties within the area of 22 of that last sentence. Thelocation is now
23 potential effects for each aternative or 23 available, therefore, you must conduct --
24 inaccessible area through background research, 24 MR. SUMMERVILLE: Alan Summerville.
25 consultation and an appropriate level of field 25 There's ahistory behind the area. What Mr. McRae
Page 50 Page 52
1 investigation, taking into account the number of 1 was saying before was -- or | should clarify.
2 dternatives under consideration, the magnitude of 2 There'saletter from a group representing a
3 the undertaking and its likely effects, and the 3 series of landowners, including McRae, that said
4 views of the SHPO/THPO and any other consulting 4 we have no access. There was nothing specific
5 parties." 5 about, "but you could have come out last summer if
6 Y ou heard Ben Rhodd say it and you've 6 you have Native Americans with you."
7 heard Steve Vance say it, that we want a hundred 7 So we -- he said it verbally now, and
8 percent survey. You'll hear me now say it. 8 that's good, but we need aletter from his
9 Standing Rock Sioux Tribe wants a hundred percent 9 attorney clarifying again if their position has
10 survey. Isthat being considered? 10 changed.
11 MS. NADALS: Yes, welll certainly 11 MR. CLOUTHIER: Wéll, I'm not sure how
12 consider that. Absolutely, we'll consider that. 12 you want to work that, but from what | heard
13 MR. STARZAK: And just -- 13 yesterday, there's now nine miles that's open for
14 MR. MILLER: Lyle Miller with the Y ankton 14 survey and potentially more based on the other
15 Sioux Tribe. You can aso include the Ihanktonwan 15 landowner that | can't remember their name that he
16 (phonetic) people with them. 16 may grant access to some of hisland aswell. And
17 MS. NADALS: Okay, great. 17 that has to be conducted in accordance with
18 MR. STARZAK: The-- Steve, may | insert, 18 (b)(1). I'mnot going to go into all that. I'm
19 or do you have more? 19 sure Cathy has heard me speak on identification
20 MR. CLOUTHIER: Let'sgo to the last 20 effortsand good faith effort. | know -- | have a
21 sentence here. "As specific aspects or locations 21 feeling Bruce may want to speak on that as well,
22 of an alternative are refined or accessis gained, 22 based on what he's mentioned this morning. So
23 the agency official should proceed with the 23 those are where my considerations and concerns
24 identification and evaluation of historic 24 are, is specifically with the phased
25 properties in accordance with paragraphs (b)(1)," 25 identification. It amost felt likeit was being
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1 thrust upon us without our views being considered 1 survey down. | think we're in concert here that a
2 inthat, in particular with the hundred percent 2 phased identification has to be done. If were
3 survey. | just fed likeit's not coming across 3 going to currently only have access through
4 that we do want a hundred percent survey of this. 4 landowner permission to 45 percent of the
5 | also, in terms of meeting the 5 aternatives, we can't trespass. We haveto do a
6 requirementsthat are required for NEPA and 6 phased identification. If you look at the part of
7 Section 106 and your identification effort, | 7 theregulations that are highlighted, which you
8 don't fedl that the numbers that were presented 8 pointed out, "As specific aspects or |ocations of
9 yesterday really meet that standard. | think 9 an dternative are refined or accessis gained,
10 they'restill too low, in particular, Tongue 10 the agency officia shall proceed with the
11 River, the main Tongue River one at five percent. 11 identification and the evaluation.”
12 There'sno way you've got agood idea of what's 12 So as we discussed earlier, 55 percent of
13 actually there at five percent in terms of being 13 theland isinaccessible to us and probably would
14 ableto establish the cultural history for that 14 not be until there isalicensed alternative. And
15 areafor a NEPA document, and there's certainly no 15 if thereis-- if that happens, and if thereis
16 way it meets Section 106, in my opinion. 16 a-- suddenly thereis an ability to accessthe
17 Maybe some of the other numbers are a 17 property. So | think we'rein concert; it's just
18 little bit closer to what you need, but they all 18 timing. | want everybody to be aware, we can't
19 seemto below to me, and | think, you know, 19 just go out and survey where we do not have
20 undertaking as you get access to or whatever else 20 permission. And Clint McRae reiterated that
21 isimpeding you getting out there, undertaking 21 yesterday. Sothat'sfairly new. | mean, okay,
22 those as they come up prior to the Draft EIS will 22 I'll let you go, David.
23 makeit stronger. Because I'll tell you, right 23 MR. YOUPEE: Rick, can | say something?
24 now if it comes across my desk with these numbers 24 Curley Youpeg; I'm sorry. The amount of land that
25 onit, I'm going to call you out on it legally 25 we have access to and the numbers continue to
Page 54 Page 56
1 through the NEPA process. 1 shift back and forth of percentages. | think the
2 Additionally, the wildlife surveys done 2 important thing for me is the methodology of the
3 through helicopter survey, there's no way that's 3 actual work on the ground. | understand and |
4 going to be feasible, especially considering the 4 understand it yesterday, the phase work part of as
5 huge fire that happened. When was that fire? 5 being a system because we don't have access to
6 MR. CONRAD FISHER: A couple years ago. 6 each and every parcel of land out there. |
7 MR. CLOUTHIER: And the fact that they 7 understand that. | understand the importance of
8 don't havetheir habitat anymore. That clearly, 8 the PA, so that we can prescribe guidelinesin
9 asthelandowner said, needed to wait until it had 9 order to continue our work in doing the surveys
10 regrown. 10 and having afinal project aswell asinstituting
11 So those are some of the concerns that | 11 litigation measures that would assist the tribes.
12 have with your NEPA document as it stands today. 12 But my question is, that the Board's
13 But my main concern was with the landowner saying 13 review of construction applications is governed by
14 you've got nine miles. We need to get that 14 49 U.S.C. 10901, and asregulations 49 CFR 1150.1
15 surveyed as soon as possible, because it's going 15 to 1150.10 and the requirements of NEPA and
16 to strengthen your argument, especially for that 16 related environmental laws.
17 Colstrip, which isthe preferred for the 17 Now, the EISthat | reviewed that went
18 applicant, so... 18 way back to Otter Creek and other developments,
19 MS. NADALS: Thank you. 19 I've never seen cultural resourcesin respects to
20 MR. STARZAK: David, may | address Terry 20 tribes involvement described in those. We're not
21 beforeyou start? 21 talking about cultural resources in terms of
22 Terry, just to be familiar, so when Clint 22 featuresin sites. We'retalking about cultural
23 McRae wastalking yesterday, we put some bullets 23 resources in terms of medicina plants, natural
24 down about, you know, his property, about, you 24 food suppliers, and waterways and springs.
25 know, tribal going out. We have a hundred percent 25 Now, | haven't seen a document to date
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1 that connects the tribes and these cultural 1 concerns.
2 resources, and I'm hoping to see that in the new 2 We're hearing there needs to be a hundred
3 process here. So can you tell me what we're going 3 percent survey work, and I've already made the
4 todointermsof cultural resourcesin the NEPA 4 commitment that wel'll take that issue back to
5 document? Because | understand that it's going to 5 Washington and | will talk it over with the team.
6 betwo separate documents, the NEPA and the 6 | am making no promise today that we're going to
7 Section 106; isthat right? 7 do that 100 percent survey work of every
8 MR. STARZAK: Yes. 8 dternative. The promisethat I'm makingis,
9 MR. YOUPEE: You're saying "yes"; she's 9 welll talk about it and come up with adecision
10 saying "no." 10 that's considered and thoughtful.
11 MR. STARZAK: I'm sorry? The NEPA 11 So our hope is that we'll be able to work
12 document would summarize what the Section 106 12 with, beit if there's a group that would like to
13 process revealed. So in other words, the Section 13 get involved in the nuts and bolts of the PA, we
14 106 process informs the NEPA document, but wewill |14 would be so thrilled to be able to have a group
15 not be using the NEPA document to do consultation 15 that we can work with on aweekly basis. |
16 with the tribes or the SHPO. So | think of it as 16 understand -- | understand the tribes are being
17 two different processes. The Section 106 results 17 slammed now with work and projects and agencies.
18 in forming the NEPA process, but they're separate. 18 I'm sure you've had your fill, and | don't mean to
19 MR. YOUPEE: Okay, can we ask Vicki why 19 add more burden to your aready overflowing
20 she was shaking her head so that I'm not in the 20 workload.
21 confusion, state of confusion here? 21 What I'm saying is, we would love to have
22 MS. RUTSON: We're combining NEPA and 22 the opportunity to work with you as we develop a
23 106, except it is our intention, and if I'm not 23 PA that will allow for 100 percent surveying of a
24 being -- oh, I'm sorry; thisis Vicki Rutson. And 24 route, should aroute be permitted by the agency.
25 I'm not sure I'm going to be responsive, Curley, 25 So to answer your question, finaly,
Page 58 Page 60
1 but I've got all these thoughts jumbling around in 1 Curley, we're going to -- we would like to put out
2 my head, but I'm being so mindful about not 2 the Draft EIS, the NEPA document. We would like
3 interrupting, and | think that's -- and listening, 3 to have the draft PA in that document.
4 so now when | haveto talk | fed like there's 4 Now, these are bold statements for
5 thisbig jumblein here. 5 February, but that -- that is where I'm hopeful
6 Terry talked about the PA and expressed 6 that we can go with your help.
7 frustration that we haven't mentioned it earlier. 7 MR. YOUPEE: | -- | am very interested in
8 You were-- Curley, you were at the Rapid City 8 the EIS process once more, and | was hoping to
9 meeting, and | remember how outraged the tribes 9 find support in the methodology of allowing tribes
10 were, rightfully so, when we walked in with the PA 10 to participate in the processitself of the EIS or
11 that had been drafted. So we didn't want to make 11 the environmental review in terms of collecting
12 that mistake here, so that's why we've been loath 12 those resources, or rather, listing those
13 to talk about the PA. 13 resourcesin those areas of concern, incorporating
14 But | guess we're talking about it now, 14 those cultural resources being consistent with
15 and you're the one that made the statement that, 15 that into the Section 106. That's always been the
16 from my way of thinking, was so helpful and so 16 processfor mein integrating the documents as
17 critical for everyone. We need to involve the 17 opposed to integrating the Section 106 into the
18 tribes from the ground up on the PA. | think when 18 NEPA. That's going to be a new experience for me.
19 Rick said there are two processes, | think that's 19 All and al, we've always had opportunity
20 why | was nodding "yes." We're doing a NEPA 20 inboth documents. But again, this one here, the
21 document, and we're doing aPA. Wewould liketo 21 initia EISwe weren't involved in that.
22 doaPA aslong as-- | mean, we're going to go 22 Actualy, it took the State Historical
23 forward with it. We want to go forward with it 23 Preservation Office to say, "You have to include
24 with your help. We don't want to sit in our damn 24 the Fort Peck Tribes because thisis part of their
25 offices and draft it up without hearing your 25 traditional territories aswell."
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1 We have no disputes over land at this 1 Standing Rock. For Standing Rock, we prefer to
2 point. We only want the opportunity to survey 2 see ahundred percent of al of it, not just the
3 sitesthat belong to the Sioux and the Assiniboine 3 accessible, but we do understand that if we can't
4 people. We're not into the tug of war of any land 4 Qet access, we can't survey.
5 disputes or construction or development disputes 5 But with your phased approach that's
6 at thispoint, you know. We can't beinvolved in 6 being -- that hopefully it will al be able to be
7 those. Weredlize these are local things. 7 surveyed as the phased approach continues and land
8 However, the identification of cultural 8 accessisgiven, whichiswhy | brought up those
9 resourcesiswhat we're -- iswhat we're trying to 9 points about the law where it states that, so...
10 achieveinthe greatest extent. We heard a 10 MR. VANCE: | guess, thisis Steve Vance
11 hundred percent survey. That would be nice, but | 11 with the Cheyenne River Sioux Tribe, and | concur
12 think we would agree to 99.9999 percent of that of 12 with what Terry said. That's the concern here.
13 thesurvey. 13 You know, if we're going to reroute later on down
14 But all in al, we need to do an 14 theline or we're going to look at an alternative,
15 ethnobotany survey in those areas. We'relosing 15 different alternative, we're not going to know
16 medicinal plants at an alarming rate in the state 16 which way to go. When you do that hundred
17 of Montana. We have very few places that we 17 percent, then you have everything there in front
18 use -- that we have a Sun Dance plant in the state 18 of you as to which way you can go with minimal
19 of Montana. Itisamost eradicated at this 19 effects.
20 point. 20 Because as | stated before, avoidanceis
21 So those are our concerns. Those are our 21 going to be my comment. If there's something
22 immediate concerns regarding cultural resources. 22 thereand it's significant to tribes, we're going
23 Thank you. 23 to put out there that it should be avoided. But
24 MR. CLOUTHIER: Can | quickly follow up 24 that never happens. We see, you know, the
25 just on one comment that Curley made? Sorry, 25 mitigation measures that completely, you know,
Page 62 Page 64
1 David. Interms of the ethnobotany, it also needs 1 amost we say degrade significant sites.
2 to be conducted with tribal personnel, in 2 And again, with -- | just want to comment
3 particular, that we have plants that we're 3 onwhat Terry already did, isthat on Curley -- on
4 concerned with that wildlife officials may not. 4 the study of plants, tribes have a different
5 That was the only comment, and then I'll defer to 5 interpretation of plants than scientists or
6 David. 6 botanists or, you know, even amold ended up being
7 MR. COBURN: Thank you. Thisis David 7 something that was important. Poison ivy, some
8 Coburn. | just have really more of aquestion 8 peoplelook at it as a negative plant, but tribes
9 just sotherecord is clear when we go back and 9 have found other usesfor it beneficial. Sol
10 read this transcript weeks or months from now. 10 support Curley's comment too, that that needsto
11 Severa of the people, Terry, you 11 be conducted.
12 included, talked about a 100 percent survey. And 12 MR. ROUNDSTONE: Good morning.
13 | would just like somebody who's suggesting a 13 MR. STARZAK: Could | just ask Curley?
14 100 percent survey to clarify, are you talking -- 14 MR. ROUNDSTONE: No, you can't.
15 and at the risk of reopening issues we talked 15 (Laughter)
16 about yesterday -- are you talking about 16 MR. ROUNDSTONE: I'm sitting here about
17 100 percent of al of the land on each 17 through eight of you guys talking and arguing with
18 alternative, or 100 percent of the accessible land 18 each other. Do me aquick favor. Turn to that
19 that isthe land asto which landowners have 19 person on your left or your right and shake their
20 allowed access? 20 hand. Givethem asmile. You guysarekind of
21 It's not clear to mewhat itis, and it 21 getting tense here. It's good to smile.
22 won't be clear to people who are reading the 22 Y ou know, native people, they have a
23 transcript who aren't at this meeting, so that's 23 sense of humor when at their worst. At their
24 why I'm asking. Thank you. 24 worst times, there's always humor, and | think
25 MR. CLOUTHIER: Terry Clouthier with 25 that has carried us through alot of war, alot of
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1 famine, and alot of disheartening. 1 feelsgood to talk to our natural world, and |
2 Sitting here listening to comments and 2 really believe that spiritual things are part of
3 really agree with that ethnobotany study, you 3 our natural world, part of who we are, all part of
4 know. I've aways been told that plants have the 4 human. And one of the things that -- | went over
5 capacity to heal any ailment that we have, even 5 there with areal high expectation, and there was
6 cancer. | really believethat. 1've aways -- 6 agroup of people there, and first thing | noticed
7 one of the best parts of my jobisthat | get to 7 they were all short, and | knew that they were not
8 oversee our buffalo herd, and | always watch which 8 from the plainstribes. They were from the
9 plantsthey eat. Therewasatimein our history 9 coastal tribes. And they had brought atotem
10 where we didn't have a cancer, diabetes, or any of 10 pole, and they brought a totem pole to Otter Creek
11 these diseases that we carry today, and it was 11 where all of this start, and they were very
12 because we watched animals eat and we ate what 12 humble. They asked our holy people to pray for
13 they ate. Buffalo don't have cancer. Infact, 13 that totem pole and to pray for them people and
14 their meat has a natural antigen to cancer. 14 the meaning of what was behind it, because where
15 But with that said, you know, | wanted to 15 thistrack isgoing, and at the end they're going
16 bring up a point of impact and trying to -- it 16 to build a port along the coast and where they
17 appears, and I've been following this thing for 17 chose the sitesfor the port is where some
18 27 years when they brought up coa mining. | just 18 extensive graves are, graveyard, in fact. They
19 wanted to have you folks kind of put yourselves 19 were very disheartened because again, you know,
20 ahead alittle bit, you know, because it seems 20 therailroad or the Department of Transportation
21 like to me that there's millions and billions of 21 was going to essentially ignore their -- ignore
22 dollarsthat's going to happen because of this 22 their criesand build this port. And | just
23 thing. And | know, you know, when the old white 23 recently heard last week that it was delayed for
24 guy sees money, it's going to happen. 24 what is going on.
25 So with that said, you know, some 25 But | just wanted to bring that forward,
Page 66 Page 68
1 considerations and some impact considerations. 1 because what we send down there, you know, itis
2 You know, like myself, I come from the wildlife 2 not good for them either, for our brothers down
3 area, asyou all know, and | was thinking last 3 there and our sisters down there and on the West
4 night, alot of it's going to happen; we should 4 Coast.
5 try to work together. You know, in western 5 Impacts. My brother here from the Three
6 Montanathe Flathead Nation, they were involved in 6 Affiliated Tribes can tell you the impacts of the
7 negotiations with the Department of Transportation 7 energy industry very clearly. And then for the
8 on ahighway that was built through their 8 Department of Transportation, listen, because this
9 reservation, and one of the things that they had 9 tribe did not plan nor did they anticipate the
10 done was made animal-friendly roads where the 10 impacts that would be felt they're feeling today.
11 animals could go underneath the road, and it was 11 The mentality was the company making
12 natural. It went underneath, and it was natural. 12 money, but they didn't think about their workers,
13 It was nice dirt floor where the animal felt 13 and they didn't think about the impacts that were
14 natural when he was crossing it. They had 14 going to happen as aresult of this.
15 overpasses for animals that they could go over the 15 Roads. Extremely heavy equipment and the
16 highway. And mind you, that 93 was avery, very 16 heavy trucks that go back and forth and
17 busy highway, and they worked it out. So these 17 crisscrossing roads in North Dakota, northeast
18 are some of the considerations that we haveto 18 Montanaare crumbling because they weren't built
19 think about when this -- if this goes forward. 19 to handlethiskind of traffic.
20 The other consideration that | want my 20 Hospitals that were built for small
21 native brothers and sisters to think about, and 21 communities now are serving triple, four times the
22 aso, thoseinvolved in this, last fall | received 22 capacity that they were built for.
23 acall from one of my brother's society, and he 23 Worst yet, jails are filled beyond
24 asked me to come and help him pray. And when 24 capacity. Now, they're releasing the lesser
25 somebody asks you that, | awaysfeel good. It 25 crimes and holding up the ones that are more
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1 seriouscrimes. 1 can't. It'snot going to happen.
2 Impacts. In Sidney, Montana there was a 2 But we as humans, it's our responsibility
3 teacher out jobbing in the morning enjoying her 3 to be stewards to our earth, especialy now when
4 fall day, and she waskilled. She was kidnapped 4 we see these effects of global warming. So you
5 and she was killed by two individuals not from our 5 know, just take some of them thoughts into
6 state. 6 consideration.
7 Impacts. Land impacts when you have a 7 I'm asmall part of causein this. |
8 high population and people enter one area, you're 8 am-- | drive acar every day to work. You know,
9 going to see people everywhere. Their Fish and 9 I'm part of that too. But if we can try, you
10 Game Department are overworked because their lands |10 know, to stop some of these, these impacts, to
11 are being crisscrossed by non-tribal members 11 work with them, like the safe crossings for
12 hunting. 12 animals, try our best to foresee 20, 30 yearsin
13 But the most thing that | wanted to bring 13 your meetings.
14 up, you know, is, and from my heart and how | 14 Y ou know, you said you can go back to
15 fedl, isthat | -- you know, if this happens, I'm 15 your office to talk about this and make the
16 contributing to what's happening on the coast, to 16 decision of what is best not only for the company,
17 them people, and I'm also stepping on their 17 but for the people and communities that live
18 graves. 18 there, you know, consider some of these things,
19 Now, I'm not real sure how modern 19 impacts. Because when you go home, you go into
20 Caucasian feels about their ancestors; you know, | 20 traffic and go to your house. And you see, when |
21 sometimes observe certain things. But to the 21 go home, | drive through the country and go to my
22 native, you know, our ancestors are very 22 country house, you know, and | see these impacts
23 important. We have our generals and our heros, 23 onadaily basis. | work with animalsin the
24 too. Some of the greatest generals, you know, 24 natural world every day, and | see impacts that
25 Sitting Bull, Red Cloud, Crazy Horse, Two Moons, 25 arearesult of industry. So think about some of
Page 70 Page 72
1 Long Life, Little Wolf, Plenty Coups, all these 1 thesethings. And | just wanted to kind of stop
2 herosthat we have are our ancestors, Chief 2 the meeting alittle bit, and it kind of seemed
3 Seattle on the coast, and it's their grandchildren 3 likeit was getting tense over surveys, and
4 and their brothers and sisters that we are 4 concentrate just on our local area. Thisisgoing
5 stepping on. | just wanted to put that thought, 5 to have ahuge impact not only in southeast
6 you know, that cause-and-effect kind of thought if 6 Montana and the state of Montana, but the whole
7 and when we alow this to happen, the impacts that 7 country.
8 aregoing to befelt not only here but where it 8 I want to wish each and every one of you
9 endsup. 9 agood day. Thank you.
10 To further that, the carcinogenics of 10 MR. STARZAK: Go ahead.
11 thiscoa asit's burned is a huge contributor to 11 MR. CONRAD FISHER: Thank you very much,
12 global warming. Been preaching global warming for 12 Mark. Some very excellent points. | know we have
13 20, 30 years now. People are just now starting to 13 a-- thisisthelast day, and we're talking about
14 feel it. Thisisthe coldest winter in reported 14 some critical issues here, and I'm sure there's
15 history. Many dayson our calendars herein 15 going to be more discussion, but | think thisisa
16 Montanawhere we're supposed to be cold is coldest 16 good time to regather our thoughts, and maybe we
17 timethat they've ever recorded in our history. 17 need to take alittle break and come back. I'm
18 Things are changing in our environment. And the 18 not sure how long the meeting is going to last,
19 when the weather changes, even one or two degrees, 19 but certainly, | think the tribes have afew
20 cause and effects, not only in our animal world, 20 recommendations that they would like to make
21 but in our natural world. Continental plates are 21 toward the latter part of this meeting. So how
22 shifting result in volcanic activity, earthquakes, 22 many minutes? 157 Let'ssay 5, because | know
23 asaresult of our change in weather, because 23 well al be back in 15 minutes. How's that?
24 everything istied together. It'sliketryingto 24 Okay, we'll try to get started againin
25 stop aflow of stream water with your hands; you 25 15 minutes.
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1 [RECESS-11:11AM. TO 11:34 AM ] 1 MR. CONRAD FISHER: Wdll, | know that
2 MR. STARZAK: All right, very good. 2 they have severa intheir office, and | would
3 Well start up again if we want to stick to the 3 strongly recommend that someone from their office
4 agenda, and I'm willing to hear from -- yes, 4 participate. | think they would add -- | think we
5 Conrad, please. 5 need ACHP to comment during thistime, or a
6 MR. CONRAD FISHER: Conrad Fisher, 6 representative. | think their -- they have the
7 Northern Cheyenne Tribe. | guess one of the 7 expertise to be able to share some of their
8 things, and we've had some good redl, | think, 8 expertise with the group, and if we have any
9 good diaog, real constructive dialog in terms of 9 questions, | feel strongly that they should --
10 the processin place, and certainly we have alot 10 they should participate and answer some of the
11 of interested parties here today, but I'm curious 11 questionsthat we may have.
12 to seeif we have the Advisory Council on the 12 One more note, | know that |'ve been
13 phone, because it'simportant for them to 13 receiving some of the updates with current
14 participate in this undertaking. Somebody 14 gituations, Vicki, with reference to some of the
15 mentioned yesterday that it was like the Keystone 15 ongoing litigation that's going on with reference
16 over inthe -- little further east, Keystone XL, 16 tothe Tongue River Railroad, and thisis another
17 and certainly thisisjust asimportant as any 17 process that you're going through with the tribe.
18 other -- any one of those major undertakings that 18 Isit -- isit an awkward situation to update us
19 have a Presidential permit. But | think it'salso 19 with current eventsin some of the other processes
20 key to havethe Advisory Council, and at least the 20 that are going on just so that we have afeel
21 representative that is participating in these 21 of -- we're talking about the Tongue River
22 discussions, and any other folks that haven't -- 22 Railroad, but | think it's also important that not
23 we haven't heard from this morning. 23 only are we talking about cultural and
24 And again, on the other noteis, 24 environmental resource issues, but also just a
25 hopefully this afternoon or the latter part of 25 genera update of the current situation with other
Page 74 Page 76
1 this morning that we start looking at the 1 parties, because we did have other parties that
2 recommendations from the tribe, and that might 2 testified yesterday.
3 takealittle bit of time also. But certainly 3 MS. RUTSON: ThisisVicki. Let me make
4 ACHPisavery important player inthis. | think 4 sure | understand your question first, Conrad.
5 in Rapid City we had commented on having the 5 But, Rick, would you mind calling Charlene
6 Montana SHPO here, and certainly Stan has been 6 Vaughn's phone number and leave a message saying
7 very patient being part of this discussion, but 7 that we've had -- we really need participation
8 it'saso important to have the ACHP as part of 8 from ACHP, and is there anyone in her office that
9 thisdiscussion also. SoI'mjust curious if 9 might be available to join us for the remainder of
10 there's anybody that's online? 10 today's meeting and that we -- it's very
11 MR. STARZAK: The phoneis off mute. Is 11 important?
12 Charlene or Ngjah on the line from the Advisory 12 MR. STARZAK: I will, Vicki. I'm
13 Council? Isanybody calling in right now? 13 currently sending an e-mail to Charlene, Nagjah and
14 MS. MERRITT: Thisis Betsy Merritt from 14 Reed Nelson with the call-in information. And as
15 the National Trust For Historic Preservation. 15 soon as| send that, I'll call Charlene and
16 MR. STARZAK: Hi, Betsy. Thank you for 16 hopefully --
17 your patience during the break. So | know 17 MS. MERRITT: Was Najah there in person
18 yesterday Charlene was on during the 18 yesterday?
19 introductions. | don't know how long she was 19 MS. NADALS: Who's speaking currently?
20 involved in the meeting. When we first started 20 MS. MERRITT: Betsy Merritt, National
21 thismorning, | sent an e-mail to her reminding 21 Trust. | was going to offer to try to help reach
22 her that we were just starting up again at 9:30. 22 Charlene.
23 | just checked my Blackberry, and she did not 23 MS. RUTSON: ThisisVicki, Betsy.
24 respond. Therewas a big snowstorm, so | don't 24 Y esterday we had Charlene Dwin Vaughn in the
25 know if is she'sinvolved today. 25 morning. We did not have the participation of
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1 Najah. The government was closed yesterday and 1 that we believe you have, Tongue River Railroad,
2 the schoolswere closed, and | believe it just 2 that wewould like to see."
3 caused havoc in Washington. 3 And that has begun what'sin law is
4 MS. MERRITT: Yeah, some flights were 4 called adiscovery dispute. It means an argument
5 cancelled too. 5 about records. So Northern Plains wants the
6 MS. NADALS: Did you say that you would 6 ability to discover more information that it
7 try to contact Charlene? 7 believestherailroad has. So right now, there's
8 MS. MERRITT: I'd be happy to do that. | 8 adecision that the Board needs to make, and it's
9 have acell phone number for her. | aso just 9 heard -- it's read pleadings from both Northern
10 spoke with someone elsein her office who could 10 Plains Resource Council saying that it needs
11 help try to track her down. 11 permission for these records, and from the
12 MS. NADALS: Thank you so much. Or 12 railroad saying, "It's not necessary to have al
13 somebody who could participate, that would be 13 of thisinformation turned over for various
14 wonderful. Thank you. 14 reasons.”
15 MS. MERRITT: Yeah, I'll do that. 15 So now the Board needs to issue a
16 MS. RUTSON: ThisisVicki again. So 16 decision on that dispute. And thereisn't a
17 Conrad, just to make sure | understand what you've 17 particular time in which the Board will be doing
18 asked. You've mentioned that there are other 18 that, because as a court, the Board acts when it
19 processes going on at the Board regarding this 19 has made the decision.
20 case, the Tongue River Railroad case. So | will 20 Now, after the Board makes that decision,
21 answer that question to the best of my ability. 21 therewill be atime period in which Northern
22 MR. CONRAD FISHER: Sure. 22 Plainscan fileareply and therailroad can file
23 MS. RUTSON: And fal short, no doubt, 23 arebuttal. So that's -- was that the litigation
24 but let megiveit atry. We have something 24 that you're talking about, Conrad?
25 that's called a bifurcated process at the Board. 25 MR. CONRAD FISHER: I don't know. I'm
Page 78 Page 80
1 That means we have an office that looks at the 1 just wondering if there's-- | know that that
2 transportation merits of the proceeding, and that 2 particular issue has come across on my desk, but
3 isavery forma and legal process. It typically 3 I'mjust wondering if there's any -- thisis
4 involves lawyers, but not aways, and it always 4 Conrad, Northern Cheyenne -- if there's any
5 involvesformal filings on therecord. Soif you 5 other -- any other lively discussions, asyou've
6 ever want to see what's going on on the merits 6 put it, going on besides that discovery dispute?
7 side, the transportation merits of the proceeding, 7 MS. RUTSON: That isthe only one. |
8 you can go to the Board's website and do a search 8 made sure to meet with the attorney who is working
9 under "Filings' for this docket number, FD 30186. 9 on the transportation merits. We have alot of
10 Torepeat that, 30186. And that will show all the 10 folksworking on the transportation merits, but |
11 filingsthat have comein. And thereis, as 11 spoketo the lead attorney to make sure that |
12 Conrad points out, quite alively discussion going 12 knew what the status of the transportation merits
13 oninthesefilingsright now. The Northern 13 dideis.
14 Plains Resource Council sometime ago filed a 14 My section, my group, does the
15 pleading that said -- argued that thereisn't a 15 environmenta review, and remember, at the -- when
16 need for thisrail line proposal; thereisn't the 16 the Board makes adecision, and | mentioned the
17 need to move codl; thereisn't aneed for coa in 17 two casesin which the agency had decided not to
18 the United States. Now, please read the Northern 18 approve aconstruction, the Board weighs the two
19 Plains Resource Council's pleading. It's much 19 sides. It looks at the environmental issues, and
20 more eloquent than what I've just said. 20 that includes safety and 106, government-to-
21 And then, Tongue River replied and said, 21 government consultation, it includes endangered
22 "Yes, thereisaneed, and we have all these 22 species, water, air, all the full panoply of
23 documentsthat explain the need.” 23 environmental resources.
24 And then, the Northern Plains Resource 24 So the Board will ook at the record
25 Council said, "WEell, there are other documents 25 there, dl the information, the public comments,

Charles Fisher Court Reportin
503 East Mendenhall, Bozeman M T 59715

(20) Pages 77 - 80
(g406) 587-9016



Proceedings

Page 81

Page 83

1 thetranscripts, the Board will weigh and listen 1 thingsin an ethical and -- ethical way and have a
2 and absorb that information, and then it will 2 moral obligation to -- for everybody, and
3 balanceit against the need for the railroad, the 3 certainly you play ahugerolein thiswhole
4 transportation merits. 4 process, and everybody has deadlines, | agree. |
5 And then looking at those two areas, the 5 guess my question is, isthe summer of 2014 a
6 Board will issue adecision. Doesthat make 6 reasonable date to have a Draft EIS out?
7 sense? 7 Y esterday we heard some testimony that it
8 MR. CONRAD FISHER: Yeah. Yeah, it does. 8 might be alittle premature to have an EIS out by
9 MS. RUTSON: Thank you. I'll hush now. 9 2014 for anumber of reasons. And we've discussed
10 MR. CONRAD FISHER: | think one of the 10 someissues thismorning and also yesterday. So |
11 thingsthat I've heard consistently is that, you 11 know that's your call. | know where you're coming
12 know, we're still not sure exactly -- there's no 12 from, but | think the tribes may have alittle
13 time frame for many of the ongoing processes that 13 different view of that, that there might be some
14 aregoing on. You just mentioned that discovery 14 elbow room to maybe reconsider that deadline and
15 dispute, for example, that there's no time frame 15 look at another alternative date to give the
16 to make adecision on that. However, thereisa 16 tribesalittle bit more leeway and negotiate a
17 time frame for the Draft EIS, and that would be 17 time frame where we can address some of the --
18 thisfall of 2014. Isthere an urgency to have 18 some of the other issues that seem to bereally
19 that draft by the fall of 2014? 19 pressing to not only the THPOSs, but also the
20 MS. RUTSON: ThisisVicki. It depends 20 publicin general.
21 onwho you ask, Conrad, what that answer would be. 21 And | redlize, Dave, you're here, and I'm
22 MR. CONRAD FISHER: Wedll, | think I'm 22 sure you have comments on that, but | think it's
23 asking you. 23 important that -- we also have a huge
24 MS. RUTSON: | guess | do abalance too. 24 responsibility as THPOs to our tribal
25 1I'm so mindful that this case in one iteration or 25 administration, legislatures, and to our tribal
Page 82 Page 84
1 another has been in front of the agency for since 1 people, and for Northern Cheyenne thisisreally
2 theearly '80s, and | feel | have -- | personaly 2 aniconic event because of the tremendous impacts
3 feel aduty to bring some type of resolution here. 3 that it's going to have, not only in the near
4 | think it's unconscionable that folks have had to 4 future, but also what -- what alot of -- for the
5 livewith this hanging over their heads. And my 5 health of the reservation and the resources that
6 feelingis, I'm not going to have it hanging 6 we have and aso the -- we've heard many of our
7 around over people's headsjust for the sake of 7 tribal folkstalk about spiritual characteristics
8 that happening, not on my watch. | believe that 8 of the natural resources and how it gives meaning
9 iscruel to the public that we are serving. 9 to the cultural landscape, and it's areminder of
10 I'm mindful that there'salot of issues 10 who we are that those -- that's a very special
11 here and that we must listen to what the publicis 11 placefor Indian people and how it leaves an
12 telling us. I'm mindful of the interests of the 12 imprint and a connection to the land.
13 railroad. The purpose the agency was created was 13 So the 106 process is important and
14 to ensure an economically healthy freight rail 14 should be systematic and consistent, and
15 systemin our nation. We have an obligation there 15 certainly, | know that you're trying to do the
16 aswell. Sol balanceall of those things when we 16 best that you can. And you know, according to a
17 talk about when we want to get the Draft EIS out. 17 lot of the elders, and I'm talking about Northern
18 Wereaiming for late summer. If you don't have a 18 Cheyenne, that they feel -- they see the -- this
19 deadline, the one thing I've learned, of many 19 type of energy development as being shortsighted
20 things, if you don't have adeadline, you're not 20 and being foolish and wasteful and ultimately an
21 going to make any sort of deadline. So that's 21 immoral act of the resources.
22 what we've done here. 22 So, you know, taking that wisdom and
23 MR. CONRAD FISHER: Wéll, | appreciate 23 looking at this whole, we should maybe look at the
24 your comments, Vicki, and | think we all have that 24 deadline and it might be a, asthey said, a
25 sense of responsibility to be conscious and to do 25 foolish, foolish way. Because you know, we're
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1 ultimately going to extract coal, and it's going 1 about them as a matter of record, we could do
2 to be sent away somewhere. So I'm taking al that 2 that, Charlene.
3 into consideration, then, in addition to what was 3 MS. VAUGHN: Having other commitments and
4 being said the last couple of days, and | would 4 filling in for staff who couldn't travel here, it
5 seriously recommend al the things that the tribes 5 would be helpful for meto utilize thistime
6 have said in the past two days about the 106 6 effectively. And sorry that we didn't have
7 process and look at the EI'S as maybe somewhat 7 representation, but 1'd like to hear or at least
8 premature and maybe give the tribes alittle more 8 have summarized on the record what it isyou're
9 window of opportunity. 9 envisioning when you say, "We need extensionsin
10 And again, | -- 10 preparing the EIS and perhaps even going through
11 MS. VAUGHN: Thisis Charlene Vaughn, 11 the Section 106 consultation." So | have the
12 excuse me for cutting in, from the ACHP. | 12 video cam to look, so I'm reliant upon the folks.
13 appreciate what's been said, and | understand your 13 MR. CONRAD FISHER: Terry, did you want
14 perspective, but you also understand the STB as 14 to take the lead on the eligibility of sites, and
15 the federal agency of record can have a project 15 then, Ben, you want to talk alittle bit about the
16 scheduled with the established milestones and per 16 survey, the percentage of surveys that were --
17 our regulation we encourage them to coordinate the 17 that were discussed or either one of you and why
18 Section 106 review and the preparation of other 18 they're so low, and | mean, why we think they're
19 documents, particularly the Draft EIS. So the 19 so low and why they're inadequate.
20 statement you just made doesn't redlly give 20 So we'll try to get you updated here,
21 clarity on what type of extension is needed to 21 Charlene, and again, appreciate you participating
22 coordinate among tribal leaders and also failsto 22 inthismeeting. And I'll have Terry from
23 say given how you proceed, the cultural and 23 Standing Rock talk alittle bit about eligibility
24 natural aspect of the project site, what do you 24 and why it'simportant that we need to identify
25 think would be the logistics so that the federal 25 and evaluate maybe, or at least -- | think one of
Page 86 Page 88
1 agency of record could plan or at least have some 1 theissues, Charlene, isthat al the sites are
2 precise guidance to consider thisrequest. It's 2 presumed eligible. And we also have Stan Wilmoth
3 just kind of open ended. 3 herefrom SHPO. So I'll have Terry start off the
4 And | don't want STB coming to the ACHP 4 conversation.
5 talking about project delays or what our 5 MS. VAUGHN: Okay.
6 regulations state in terms of thetiming. So if 6 MR. CLOUTHIER: Thanks, Conrad. I'm
7 we could have more specificity on what you're 7 being put on the spot again. Good morning,
8 talking about in terms of extending the deadline 8 Charlene. Alwaysgood to hear your voice on the
9 and what would happen within that period that 9 phone. | went into a pretty long, healthy debate
10 would give other consulting parties some clarity 10 yesterday on anumber of different topics. One of
11 about the schedule. 11 thetopicsthat came up was -- and please,
12 Y ou had mentioned it would be helpful to 12 Richard, from ICF, step inif | get thiswrong --
13 mest, in particular. 13 thetopic of leaving the sites unevaluated and
14 MR. CONRAD FISHER: Wdll, | appreciate 14 leaving them as potentially eligible. We brought
15 your comment, Charlene, and welcometo the 15 up that thisis sort of adisserviceto the sites,
16 meeting. It's good that you're -- | appreciate 16 in particular, the ones that have been identified
17 your comments, and well, you know, | could -- | 17 for thisproject. In particular, I'm going to
18 could, | guess, clarify some of those issues. It 18 back up to what happened in Williston and North
19 would have been nice if you were here this morning 19 Dakota. We had anumber of sites that were found
20 and we've had some in-depth discussion and we got 20 through afedera project with the
21 probably 20 or 30 posters up on the walls about 21 trangportation -- with North Dakota DOT and
22 exactly what we feel should be -- should be 22 federal highways. Those sites have been
23 included in the 106 process and in the EIS process 23 subsequently destroyed by other federal projects
24 asfar aswhy we believe that things might be a 24 or other non-federal projects, and there was no
25 little premature. But if you want me to talk 25 assurances that they would be protected past the
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1 current federal action. Thisisthe same case 1 MR. STARZAK: Terry and Charlene, thisis
2 that's going to be happening here. The sitesare 2 Rick Starzak. If | canjust put alittle context
3 going to be left unevaluated, and therefore, they 3 tothat. Thisdiscussion came out of doing a
4 arepotentially eligible until such time astheir 4 phased identification, because we're looking at
5 determinations can be made, but there could be no 5 multiple aternatives right now, and when we did
6 assurances that the tribes are going to be 6 our field analysisin the summer, with OEA's
7 involved in that determination if it's a non- 7 archeologists along with tribal members, we were
8 federal action. And | can see from the reaction 8 very clear that we did not want to disturb, we
9 of the court reporter that I'm talking too fast, 9 wanted to respect sites, so we were careful to go
10 so I'll dow it down alittle bit. 10 out and record them, but we didn't want to do
11 MS. VAUGHN: Okay. 11 extensive work to those sites to determine
12 MR. CLOUTHIER: | specifically, and | 12 €igibility at thistime.
13 mentioned thisto Stan yesterday, putting him on 13 So alot of Terry'sconcernis, "Well, if
14 the spot for hisopinion. Stan Wilmoth from 14 thereisalicensed alternative and all of these
15 Montana SHPO, | specifically kind of put him on 15 other alternatives where sites were identified are
16 the spot for his opinion on this, and he said that 16 not evaluated as part of a Programmatic Agreement
17 there couldn't be any guarantees that we would be 17 and go through aformal dligibility finding, they
18 involved in any evauation if it was a non-federal 18 will have been recorded but not protected but they
19 project. This presents concernsfor us. I'd like 19 would be --
20 to seethat they do have some kind of evaluation, 20 MS. VAUGHN: But it seemsthey --
21 evenifit'sjust thetribal expertise that does 21 COURT REPORTER: Pardon? | didn't
22 the evaluation for these sites. 22 understand her.
23 | understand that that might be alittle 23 MR. STARZAK: Charlene, I'm sorry. The
24 daunting concerning that | think there's 180 sites 24 court reporter -- could you restate that? The
25 that the tribe identified with varying degrees of 25 court reporter couldn't hear you.
Page 90 Page 92
1 what'sthere. So that speaksalittle bit to the 1 MS. VAUGHN: | said what | understood
2 €ligibility concernsthat we've got for this 2 Terry to say isthat his concern was as much on
3 project. 3 evaluation so that there was adequate
4 MS. VAUGHN: Okay. 4 documentation as there was on protection. | heard
5 MR. CLOUTHIER: And I think that's kind 5 him mention both.
6 of whereit'ssitting right now. | don't know if 6 MR. STARZAK: That's correct, yes.
7 Ben-- 7 MR. CLOUTHIER: Andthisis Terry with
8 MS. VAUGHN: What I'm hearing, and | want 8 Standing Rock yet again, and I'll try to keep the
9 to clarify, the tribe had concerns about an 9 speed level down.
10 assumption that the sites are eligible without 10 Richard, for everybody's understanding
11 going through the formal step to making thisa 11 here, given that the tribes have specialized
12 presumptive digibility determination, and that 12 expertise, we can evaluate without actually
13 there will be no documentation or evidence that's 13 disturbing the sites. It's not arequirement,
14 binding on other partiesin the future? 14 likeitisfor archeology, to punchin holesto
15 MR. CLOUTHIER: Correct. That iswhat 15 decide what's there. We do have the knowledge,
16 our concernis. And that isgoing to be -- the 16 thetraditiona knowledge, to be ableto tell you
17 presumed eligibility is actually one of the topics 17 based on what's just on the surface awhole lot of
18 that Cathy Nadals right now iswriting down on the 18 theeligibility for that site and how it applies
19 board. It'son -- we've got a number of sheets 19 to our traditional and cultural practices.
20 around the room to look at. So that was something 20 MR. STARZAK: So one way to think about
21 that -- 21 thisis, if thereis a Programmatic Agreement that
22 MS. VAUGHN: | got the gist of it. 22 governsthe licensed alternative, could there also
23 MR. CLOUTHIER: Yeah, and that's what our 23 beaprocessin place for having tribal members be
24 concern iswith that one. 24 ableto complete their analysis on alternatives
25 MS. VAUGHN: Okay. 25 that are not licensed? Am | framing that
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1 correctly, Terry? 1 evaluation or to agree to a consensus eligibility
2 MR. CLOUTHIER: I'd loveto seethat ina 2 again without any evaluation and documentation,
3 PA where we can get back out to make the 3 because after the project proponent you work with
4 eigibility determinations to protect those sites 4 leavesthe site, there's no documentation that can
5 from future projects when those sites get 5 benefit other federal agencies and project
6 submitted to Stan, when the project gets submitted 6 planning, nor isthere typically anything left
7 to Stan where there is no federal involvement, 7 that the tribes can build off of, because they --
8 yes. I'dloveto seethat included in the PA. 8 their participation in the evaluation processis
9 MS. VAUGHN: And, Rick, would that be 9 not recorded.
10 problematic as a protocol ? 10 MR. CONRAD FISHER: Wonderful.
11 MR. STARZAK: Thisis something that we 11 MS. VAUGHN: | don't know how to be more
12 want to come out of the consultation, and then see 12 simpler. That'sthe gist of it.
13 how we can implement it. The efforts that we've 13 MR. CONRAD FISHER: That'sgood. | hear
14 had the last couple days are to get everyone's 14 what you're saying. Thank you.
15 viewsand listen, hear what we have to say, and 15 MR. COBURN: Can | just -- thisis David
16 then see, "How do we work thisin amechanism 16 Coburn. Hi, Charlene.
17 that's appropriate?” 17 MS. VAUGHN: Hi.
18 So | would say, yes, we will take this 18 MR. COBURN: Just to clarify what we're
19 under consideration and work with the tribes to 19 talking about, the Board islooking at several
20 come up with a strategy that can be implemented. 20 dternatives, which are upwards of 80 mileslong,
21 MS. VAUGHN: And just for context, we 21 80 mileslong, five or six aternativesthat are
22 work with tribes all over the country and 22 that long, and the Preferred Alternative, which is
23 consistent concern that is articulated is that if 23 40 mileslong.
24 they can see that something can be treated as 24 | don't believe -- and the Board has
25 digible and the project is completed, future 25 looked at other -- in other cases involving other
Page 94 Page 96
1 projects, future federal activities even don't 1 railroad proposals at aternatives for those
2 have the benefit of that documentation because 2 railroad proposals. I'm not aware that the Board
3 it'snot redly recorded; thus, the federal agency 3 has ever undertaken dligibility determinations on
4 of record either needs to make an accommodation to 4 aternative routes on which the railroad will not
5 do that same identification and evaluation with 5 bebuilt. Therailroad will only be built on one
6 thetribesagain, or they assume that there was 6 of the alternatives that is being considered.
7 nothing there because it's not documented and take 7 Asto that alternative, the proposal on
8 great liberties on designing projects which have 8 thetable that we've discussed before you got on
9 adverse effectsright out of the gate. Sothisis 9 theline was that there be a Programmatic
10 not unique to the Northern Plains. | wish it was. 10 Agreement that would provide for eligibility
11 It'saubiquitous comment that's made by tribesin 11 determinations on the route on which the railroad
12 areas, other jurisdictions, that they typically 12 isto bebuilt. At that point, the other
13 lose when there's consensus agreements about 13 alternativesfall by the wayside; nothing will
14 €igibility but it's not recorded nor does it 14 happen on those alternativesin terms of the
15 document their views. 15 Tongue River Railroad Project.
16 MR. CONRAD FISHER: Charlene, thisis 16 MS. VAUGHN: So that meansthat STB will
17 Conrad Fisher, Northern Cheyenne. Can you restate 17 not have information that can inform its analysis
18 that statement? Can you restate that in layman's 18 of aternatives with evidence of what sites within
19 terms? | kind of understand what you're saying, 19 an alternative are eligible and which alternative
20 but can you be alittle more clear with it? 20 could result in the least harm to historic
21 MS. VAUGHN: Yes. Theissuethat you're 21 properties and cultural sites, because they won't
22 raising isn't necessarily unique to the Northern 22 havetheinformation; it will be just presumptive
23 Plains, in that other tribes in other 23 conclusions?
24 jurisdictions and locales are expressing concern 24 MR. COBURN: The-- well, | don't think
25 about agreeing to avoid sites without the 25 the regulations require that they have more --
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1 even as much asthey haveinthiscase. The 1 aternatives have to be considered, there needsto
2 regulations do not require and there are numerous 2 be some parity in looking at those alternatives,
3 casesin which the Board has not undertaken the 3 and the basis for selecting one that has the least
4 kinds of surveysthat they've undertaken here, but 4 harm to historic properties, if appropriate, needs
5 putting that aside -- 5 to bejustified.
6 MS. VAUGHN: So -- go ahead. 6 If we'rejust going for, "Thisisthe
7 MR. COBURN: That they will have the 7 list or the alignment of these alternatives, and
8 information that they gather during these surveys 8 we're only going to do aliterature search,” |
9 aswell asliterature reviews and information 9 take exception to aliterature search being
10 gathered from other sources, they'll be able to 10 sufficient to identify tribal issues. Tribes
11 takethat information into account, as | 11 don't really have literature. They have knowledge
12 understand what they plan to do, together with 12 with them. Elderswalk the sites, earth,
13 information that they're gathering on biological 13 connection. So | don't know how there would then
14 impacts and water impacts and air impacts and so 14 be parity based on literature searches and a
15 forth, asto each aternative, and then make a 15 cursory evaluation to inform what tribes think
16 decision as between the alternatives. 16 about each of those alternatives.
17 And then once they make a decision on one 17 That's just the reality | deal with
18 aternative, they will drill down through a PA on 18 working with the systems licensing and permitting
19 the cultural resources side and develop extensive 19 projects and the need to have more detailed
20 information asto -- 20 information to inform the alternatives analysis
21 MS. VAUGHN: My problem with that summary |21 that helps an agency decide a preferred
22 isthat past cases have not engaged the tribesin 22 dternative. Wedo it with FHWASs and state DOTS,
23 asimilar manner and with the similar intensity 23 and we do it with others. So Stan Wilmothis
24 that current tribes who understand their role and 24 there from a SHPO's perspective.
25 place within the Section 106 process are now 25 SHPOs can't make these decisions about
Page 98 Page 100
1 required. 1 aternatives analysis because they have research
2 Theregs. are very clear and specific 2 and they are written in European in their approach
3 that tribes have special expertise in addressing 3 tolooking at documentation.
4 properties of religious and cultural significance 4 Tribes have other protocols, other
5 tothem. So acursory overview of aternatives 5 practices, other principles, and | don't know how
6 that doesn't really provide specific consideration 6 you accommodate that, but the redlity is, | don't
7 of their views on the sites that have been -- 7 know that they could just say "That alternative
8 they've walked the ground, looked at, and opined 8 won't affect sites,” if they haven't gone out
9 on, would make the Section 106 review alittle 9 there and made an informed decision using the
10 complicated in that when a preferred aternative 10 toolsthat they have available.
11 was selected, it's conceivable that consulting 11 MS. NADALS: Hi, Charlene. Thanks so
12 parties, i.e., the Council and tribes, could raise 12 much for that. Thisis Cathy Nadals. | don't
13 theissue of whether or not the adverse effectsin 13 know if you -- it's unfortunate you weren't able
14 particular that are occurring at a preferred site 14 to participate in the entirety of the meeting,
15 could have been avoided or minimized if another 15 but --
16 dternative had been considered. 16 MS. VAUGHN: And | was not able, but |
17 So | know what has happened, having been 17 wasonas| could.
18 with the Council for decades; | know what has 18 MS. NADALS: But one of the thingswe
19 happened before there was active tribal 19 have doneis, we've had groups of tribes and
20 involvement with the 92 amendments being 20 archeologists go out in the field and together do
21 integrated in 2004 regulations; | a'so know now 21 field surveys of portions of the alternatives
22 that we are constantly asked by agencies how they 22 where we had access. We haven't had accessfor a
23 should handle aternatives analysis; and our 23 large portion of the alternatives. But in areas
24 position isthat when an undertaking is defined 24 where we did have access, we did have field crews
25 and the purpose and need is described and 25 actually go out in thefield. We had asked all
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1 thetribesthat were -- had wanted to be a 1 And in addition, | think that it does a

2 consulting party to participate in these field 2 disserviceto the landowner of other alternatives

3 surveys so we had -- 3 if wefocus on the Preferred Alternative. And as

4 MS. VAUGHN: | know about that, Cathy. | 4 you mentioned, it could compromise other

5 think I've gotten the gist of that from -- 5 aternativesthat may have a-- that may minimize

6 MS. NADALS: | just think that that's 6 theimpactsto cultural resources. And I'll have

7 important to note for the record, that we did in 7 Ben say afew words on the discussions that we've

8 fact have and we have been actively seeking tribal 8 had this morning also. Ben.

9 participation in this process. | just thought it 9 MR. RHODD: Yeah, thisis Ben Rhodd,
10 would be important to say that as part of the 10 Rosebud Sioux Tribe. What we're dealing with
11 record. 11 here, too, isvery factual in actuality, because
12 MS. VAUGHN: However, what | heard Terry 12 aswas mentioned, we have numerous placards or
13 say and what | heard, | guess, Conrad allude to 13 pages up on the wall with alot of information on
14 when | got on the phone, is that collecting that 14 them that has been discussed here, but the factual
15 information and not involving the tribesin the 15 is, isthat we're dealing with percentages, and
16 evaluation of such sitesisincomplete and is 16 thisis my main concern as an archeologist. |
17 problematic from atribal perspective because they 17 look and say that, okay, if we're doing a Class 1
18 won't have the benefit of the process, the 18 and that's going to be your determining --

19 identification and evaluation that's spelled out 19 determinant for your decision making asto what is
20 inourregs. Sodid | get something wrong? 20 inthose aternatives and/or in the preferred
21 MS. NADALS: | think -- 21 even, we do have the issue of not being able to
22 MS. VAUGHN: And then what | did hear 22 access acreage -- alot of acreage, and even on
23 David say isthat they want to dig down on the 23 the preferred. So thisis my concern about this.
24 preferred alternatives and do more evaluation, 24 We have -- right now there has been
25 identification, at that particular time. 25 4,465 acres done, and that's with tribal
Page 102 Page 104

1 And my point continues to be, we're early 1 participation. Out of that, we have 35 sites.

2 enough in the process planning, the planning of 2 Now, intoto, asfar asall of the site or acreage

3 the project, that if thereisthe ability to get 3 that we may have access to, that is 22,892 acres.

4 more documentation that informs the decision 4 Now, given what has been found within

5 making about deciding one aternative versus 5 that 4,465 is 35 sites, but when you extrapolate

6 another, that should occur, and that the ACHP's 6 from that -- and I'm not -- I'm being very careful

7 policy now that we have active engagement by 7 to stay away from saying "predictive model,” I'm

8 tribes, isthat you don't present a preferred 8 not going to go there -- but you have 180 sites.

9 aternative only to circle back during 9 And that'sfor clarity for what Terry said
10 consultation with requests from the Council and 10 earlier, we don't have 180 sites, but we have the
11 often tribes asking to be more precise about what 11 potential for 180 sitesin that 22,892 acres. So
12 affect each alternative had on cultural and 12 thisisaconcern to us, to the tribes, because if
13 historic properties when you're trying to move 13 we're looking at eligibility down the road of
14 forward with something. It's better to gather 14 those sitesthat are out there, that some may, to
15 that information during the early stages of the 15 whichever tribe that they are significant to, we
16 project analysis and plan. 16 want to make sure that we have those common
17 MR. CONRAD FISHER: Charlene, thisis 17 protectionsthat are afforded to sites of more
18 Conrad, and thank you for your input. | think 18 recent historic character and have parity and
19 you've made some real excellent points, and | 19 equity inthis process. So that's my statement.

20 think that was the basis, and | wanted Ben to, | 20 MS. VAUGHN: So the SHPO isthere. Stan,
21 think, talk about that parity you were talking 21 can you speak in amicrophone?

22 about. But it sounds like you've -- you 22 MR. WILMOTH: Yes, Charlene. Thisis
23 understand what we're talking about as far asthe 23 Stan Wilmath with the Montana SHPO.

24 preferred alternatives as opposed to the preferred 24 MS. VAUGHN: Okay, hi. Sowhat I'm

25 dternative. 25 hearing isthe lack of accesswill present
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1 challengesin making National Register digibility 1 adternatives we have alot of accessto. Other
2 evaluation for severa sites of importance to 2 aternatives we cannot, without landowner
3 tribes. How have you envisioned addressing that, 3 permission, enter to do even theinitia field
4 since ultimately you have to have access to tribes 4 survey. So we have been discussing how to do a
5 inorder to establish that they're National 5 phased identification, how to coordinate with al
6 Register eligible? 6 thetribal participantsto complete that work when
7 MR. WILMOTH: | don't think that we have 7 Wwe can get access.
8 actually crossed that line yet at this stage. The 8 So | just wanted everybody to be clear
9 discussion really has been around whether or not 9 that there'stiming involved in how to approach
10 enough inventory has been done on the alternatives 10 this, and we're considering everything that's been
11 to inform achoice of which aternative would be 11 said over the last two days about how to have a
12 least impacting of cultural resources. 12 mechanism to work together to go forward. And
13 And yesterday a couple people, and myself 13 I'll let Cathy --
14 included, pointed out that some level of 14 MS. VAUGHN: Soif you do a phased
15 evauation, more evaluation that we have, further 15 identification and evaluation process and that
16 informsthe choice of an alternative, if that's 16 encompasses then a PA, how do you then get to the
17 why we're doing this early inventory for the -- of 17 preferred alternative when the access that's
18 all of the alternatives. 18 needed to evaluate those other aternatives hasn't
19 But having said that, what we have so 19 been provided?
20 far, about 30 percent inventory of all 20 MR. STARZAK: All | can say isthat in
21 dternatives, isuniquein Montana. So frankly, 21 termsof the preferred alternative, ultimately the
22 |I've been happy with what's been moving on, but | 22 Board makes the decision whether or not aroute
23 don't think that that's necessarily all that we 23 would be constructed. We cannot trespass on
24 should hope for, especialy as you point out, the 24 private property.
25 need to be able to document the rationale for 25 MS. RUTSON: Rick, may | speak?
Page 106 Page 108
1 picking out the preferred aternative and showing 1 MS. VAUGHN: So | understand what you're
2 that it hasthe least harm. We don't -- if we 2 saying, but you're putting people in an awkward
3 don't know, then that will be where we're | eft 3 situation, "peopl€" meaning tribes, in that they
4 with at the end, regardless of whether or not we 4 have to make concessions and assume things without
5 haveaPA. S0, yes, that has been our discussion. 5 information that would probably serve amajor role
6 MS. VAUGHN: My assumptionis, it will be 6 in how they reach the conclusion about the
7 the source of contention, because people will not 7 preferred alternative.
8 feel that the decision making process was informed 8 So maybe I'm alinear thinking, but |
9 and considered all the variables. 9 don't hear anybody advancing any creative
10 MR. WILMOTH: Yes, | think that's where 10 solutionsthat will get the tribes from Point A to
11 the discussion was kind of rubbing up against the 11 Point B to embrace a PA that's based on lack of
12 hard spot yesterday. 12 access--
13 MS. VAUGHN: So, Rick and Cathy, you 13 MS. NADALS: Charlene, thisis--
14 heard the position of the ACHP. I'm assuming the 14 MS. VAUGHN: -- whenit's clear that
15 tribes have been as clear about their position on 15 there's only going to be a 45 percent areafor
16 needing a more substantial inventory to inform the 16 which they can actually have access to do what
17 analysis of dternatives. Soisthere any more 17 they do --
18 that we need to say in this regard? 18 MS. NADALS: Charlene --
19 MR. STARZAK: Yes. Hi, Charlene. This 19 MS. VAUGHN: -- and they aren't
20 isRick, and | think Cathy wants to speak to you 20 extrapolating and looking at documentation. They
21 aswell. Just onething so that we're all clear. 21 walk the earth and have other techniques. So I'm
22 Weve had discussions for a couple days now. A 22 just, I'm kind of confused at how to reconcile
23 lot of the alternatives cross private property. 23 that.
24 We only have landowner permission for 45 percent 24 MS. NADALS: Hi, Charlene. Thisis Cathy
25 of the land encompassed by alternatives. Some 25 Nadals. | guessyou know better than I, but the
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1 doesn't the -- don't the regulations understand 1 | could jump a possible solution here. Going back
2 that access may be limited, and that's why the 2 to Terry'soriginal, you know, comment, we've done
3 phased identification processisin the 3 fieldwork in places where we have property access.
4 regulations and basically takes into consideration 4 The evaluation by tribal members hasn't been
5 the fact that access may not be fully had and that 5 completed there yet. We still will have property
6 therewill be multiple alternatives and that's the 6 accessfor that 45 percent, | believe, unless any
7 language that's used for justifying a phased 7 landowners have since told us that we don't have
8 identification effort? 8 access. So maybe there'saway, with the sites
9 And | know that the other issue that came 9 that have been identified along the alternatives
10 up hasto do with sites that have been identified 10 to this point, that more tribal participation for
11 and not evaluating those and then having other 11 evaluation can be done. | just don't know how we
12 projects, especialy non-federal projects come up 12 can do anything on property that we don't have
13 and then have those sitesjust kind of belost in 13 accessto until it'sgranted. Doesthat -- does
14 themix. And I'm just thinking that, you know, in 14 that help?
15 terms of apossible solution to that would be to 15 MR. CONRAD FISHER: Richard, thisis
16 assume eligibility on some of those sites or to 16 Conrad Fisher. I'd liketo give Stan -- |
17 get tribal input on sites that they believe are 17 understand, and then Dave, if we could give Stan
18 €ligible, and that way there will be arecord of 18 a-- | know he's been trying to get on board, so
19 them at the SHPO's office if there are any other 19 Stan Wilmoth, if you would.
20 projectsthat come in the future that may affect 20 MR. WILMOTH: Thisis Stan, and | think
21 those particular sites. So that's just a thought. 21 it'sgood to point out at this stage that Terry
22 MS. VAUGHN: Phased identification and 22 and lots of other people here recognize that not
23 evaluation was put in the regulations for linear 23 dl land was accessible, but he reached to the
24 projects that included multiple alternatives as 24 exact same point that you did, Charlene, that as
25 well aslack of access. It does not provide 25 accessisavailable, the survey could proceed, and
Page 110 Page 112
1 methodology for completing the phased 1 that'swhat the tribes are asking for here. And
2 identification process. What it says very 2 we heard from somebody, one of the ranchers,
3 gpecifically isthat "when accessis granted." So 3 yesterday that apparently there hasn't been a
4 there's the assumption that something's going to 4 changein that. So the tribes have asked for
5 happen so that you can look at those resources at 5 additional inventory. AndI'mleaping to a
6 some point in time that you would consider the 6 conclusion here, but, Conrad, perhaps that's one
7 Nationa Register eligibility aswell asthe 7 of the reasons you asked about how firm the date
8 effects on those sites, and that's what | 8 for the Draft EIS was, along with some other
9 think you're missing. 9 potential important information, like the
10 MS. NADALS: Yeah, and that would be the 10 referendum that Cheyenne and what not. So they've
11 point of developing the Programmatic Agreement, 11 come at it from a couple of different directions.
12 which would then lay out the process of the full 12 Can we get more inventory asit's
13 identification along the licensed alternative, if 13 available, and are we tied to a Draft EIS at |ate
14 an alternativeisactually licensed. And so I'm 14 summer and early fall that might preclude that as
15 assuming that that -- 15 it becomes available?
16 MS. VAUGHN: | hear what you're saying, 16 MR. CONRAD FISHER: Thank you, Stan.
17 but | think that | also heard the tribe talk about 17 Dave Coburn.
18 thealternatives. So how will thisinformation 18 MR. COBURN: Yeah, | just want to make
19 apply to the consideration of aternatives? | 19 two quick points. First of all it seemsto me
20 mean, what are they supposed to build on? They're 20 that the assessment of alternatives, in light of
21 just supposed to deal with that limited portfolio 21 cultural resources of interest to the various
22 that they have and make the assumptions about 22 tribes, isinevitably not going to be a perfect
23 effectson their culture and sites of significance 23 process or anything close to it because of the
24 based on, you know, a small sample? 24 lack of access. So there might be some very
25 MR. STARZAK: Charlene, thisisRick. If 25 important site of great significance to the
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1 Northern Cheyenne or some other tribe that's on 1 Therearelots of factors. And again, the process
2 land to which the Board and its contractor will 2 isnot perfect because of the lack of accessto
3 not have access because the landowner will not 3 dternatives. It'sjust not perfect.
4 alow it. That isafact of lifethat is not 4 There isinformation -- the information
5 going to change, and no additional time is going 5 herefor Native American issues aswell as other
6 tochangeit. 6 issuesisnot perfect, and | think we have to
7 Access, however, compl ete access, 7 accept that or else we will never be ableto
8 100 percent access, just so we're all clear on 8 advance aproject. So you have to make
9 this, because, Charlene, you missed this earlier 9 compromises along the line, and your regulations
10 conversation, 100 percent access will be achieved 10 recognize that.
11 with respect to the alternative that the Board 11 MS. VAUGHN: So our regulations are clear
12 licenses. It won't be achieved on the other 12 that 106 is not the only factor that's taken into
13 alternatives, because if the Board doesn't license 13 consideration in project planning and determining
14 them, there would be no basis for the railroad to 14 the ultimate public interest value, but it alsois
15 achieve that access. 15 clear that as much information asis available
16 But the railroad will, by virtue of 16 should be taken into account when you talk about
17 dealing with landowners, achieve 100 percent 17 effectsto historic properties. If Alternative X
18 access on theroute that's licensed. That'sthe 18 isthe preferred alternative but Alternative B, C,
19 only route on which there will be a disturbance of 19 and D clearly would be preferable to the tribes
20 land that would have an impact on cultural 20 because they had the least impact on not only
21 resources, because that's the route on which the 21 their culture but settings and other factors, yes,
22 railroad would be built. And so if there are any 22 that'sjust one factor, but that's afairly
23 sites of importance, they can be addressed in the 23 substantial factor, and from my perspective, it's
24 appropriate means spelled out in a Programmatic 24 the basis upon which they will negotiate. Other
25 Agreement at that time. But -- 25 factors| heard yesterday concerns about water,
Page 114 Page 116
1 MS. VAUGHN: But only for the preferred 1 wildlife, other things. I'm sure those are just
2 dternative. 2 asimportant, and the EIS will lay those out and
3 MR. COBURN: Well, but that's the only 3 take those under advisement.
4 aternative on which there will be any 4 However, at the end of the day, if you're
5 disturbance. The other aternativeswill fall by 5 talking about routes that have a deleterious
6 thewayside; nothing will happen with respect to 6 effect on the preservation and protection of
7 those. 7 cultural sites and heritage, they should have as
8 MS. VAUGHN: So if one of those 8 much information asis appropriate to understand
9 aternativesresultsin the least harm, the least 9 why one alternative versus another.
10 amount of harm to properties of significant 10 MR. COBURN: Charlene.
11 cultura significanceto tribes and it's not the 11 MS. VAUGHN: And I'm not hearing how
12 preferred alternative, how can they negotiate from 12 that'sto be afforded to them, how that will be
13 avantage point of strength and manner about why 13 provided.
14 they are talking about they know based on 14 MR. COBURN: | hear what you're saying.
15 documented evidence isn't the one that is best 15 | just wanted to make one more point, which is
16 suited for their lands? So I'm confused about 16 that here, in this proceeding, | think the Board
17 that. 17 has done more to respect the ability of the tribes
18 MR. COBURN: Wéll, I think -- | don't 18 to get the information you're referring to and
19 want to speak for the Board; I'll let the Board 19 more such information has been gathered than |
20 speak for itself, but it seems to me that the 20 think with any other railroad case, because the
21 Board takeslots of issues and impacts into 21 tribes--
22 account in choosing to license one alternative 22 MS. VAUGHN: | agree with that, and |
23 over another. And certainly, one important 23 think that the STB has definitely made some
24 element isimpacts to the Native American cultural 24 paradigm shifts and have totally evolved in their
25 resources, but there are other factorstoo, right. 25 ways of approaching 106 and its coordination with
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1 NEPA. 1 water, air, species, Section 106 archeol ogical

2 Having said that, the tribes still need 2 sitesof tribal importance, once we've balanced

3 to bein power to know what sites are being 3 all that information, we'll be able to make a

4 affected so that they can make an informed 4 determination on the route that appearsto be

5 decision. 5 least impactful, and it's then that we'll be able

6 MR. COBURN: But the tribes are aware of 6 to move forward with aPA on that route. Isthat

7 what they saw during the surveys that they and the 7 what -- isthat correct?

8 Board's contractor jointly conducted. So they 8 MS. VAUGHN: | would agree with that

9 havethat information, and | think they are able 9 conclusion.
10 to evaluateit based on what they gathered, the 10 MS. RUTSON: Okay. Sorry. I'm turning
11 information they gathered during the surveys. The 11 itoverto Terry.
12 information isthere. 12 MR. CLOUTHIER: I'm glad you brought that
13 And | assume that in an appropriate way 13 up, Vicki. Thisis Terry with Standing Rock. It
14 thetribes are able to advise the Board of the 14 aludesto some of the comments that Charlene's
15 significance of what they saw, because they did 15 been making and some of the comments that Dave had
16 identify TCPson at least some of the routes; | 16 just made. The problem that we're having, at
17 don't have those details. But you know, it's 17 least from my prospective, ishow isthe Board
18 there, they have the information, they can offer 18 going to get to that determination that thisis
19 their viewsonit. And the Board's archeologists 19 the preferred route? Thisiswhere my stopping
20 and historians can offer their views on the 20 pointis, where I'm having alot of issue. In
21 non-Native American cultural resources that were 21 particular, when you've got for instance, Tongue
22 identified in those surveys. And | don't think we 22 River Railroad -- when you've got the Tongue River
23 have to do dligibility determinations, because 23 Alternative that was only surveyed at 5 percent,
24 we'd be at that for years, so -- and nothing in 24 you've got other ones that were surveyed at 20,
25 the regulations contemplates that. 25 othersthat were surveyed of 30 of the available

Page 118 Page 120

1 MS. VAUGHN: No, but the regulations are 1 access. That, to me, isgoingto bearea

2 pretty specific about reasonable and good faith 2 sticking point on you guys determining whichis

3 efforts. Sojust like the agency has to also make 3 going to be the preferred alternative. Because we

4 adecision about what's been a reasonable and good 4 can aways go back and say, "How do you know,

5 faith effort, what | hear the tribe saying is they 5 based on the fact that only 5 percent of the

6 should inform and go on record of what that means 6 available access for Tongue River that that isn't

7 to them and that should be taken under advisement 7 theactual preferred aternative because it will

8 by STB. That'sthe gist of what I'm hearing. 8 havethe least impact to al of the sites?"

9 That'swhat | heard before, that's what we hear 9 Regardless of whether it's cultural,
10 al around the country, and | think that this 10 wetlands, water, whatever, whatever criteriathe
11 project doesn't have any unique attributes that 11 Board is making in this decision, that's going to
12 would makeit different. 12 bethe go-to where we say, "Look. We still don't
13 MS. RUTSON: Thank you, Charlene. This 13 know if that really isthe preferred alternative.”
14 isVicki. And | know everyoneis so anxious to 14 That's the Surface Transportation Board to try to
15 speak, but | would like to speak on behalf of the 15 justify whatever they decide is going to be the
16 agency. I'm not going to promise a decision, but 16 preferred alternative, whether it's the Colstrip,
17 | am going to promise that we are going to talk 17 which iswhat the applicant wants, whether it's
18 very seriously about this. And I think after two 18 not, which iswhat some of the landowners want,
19 days, | think I'm finally understanding, | think, 19 you know, those are the alternatives, but | don't
20 what I'm hearing from the tribes, from the SHPO, 20 see how the Board is going to meet that criteria
21 from ACHP, isthat thisis about alternatives 21 just looking at it from the 106 and cultural
22 analysis. Andyes, | think -- | think everyone 22 dites, and in particular, with sites of
23 agreesthat it's fine when we have an 23 significance to the tribes. | don't see how
24 environmentally preferred alternative, one that 24 you're going to meet that correctly based on the
25 addresses the least impacting alternative to 25 amount of information that you have in front of
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1 you. And that's why we keep saying there needsto 1 once again with Standing Rock, and we have had
2 be more survey work. That's information you're 2 statements prior to your involvement on the phone
3 gathering under 36 CFR 800.4, for (b), for (a)(3), 3 that the tribes do prefer a hundred percent survey
4 for (a)(4), pertaining to our rights to consult 4 of thearea. That has been a statement by
5 and advise you on identification under 36 CFR 5 Standing Rock, Y ankton Sioux Tribe, Cheyenne River
6 800.2(c)(2). 6 Sioux Tribe, and other tribes. 1'm just going
7 That's where it stands, and that's the 7 through my notes on the tribes actually
8 statement from Standing Rock, that | don't see how 8 specifically stated that. And other tribes have
9 you're going to meet that. And I'd like that 9 nodded in agreement that that should be, without
10 explained. | don't know if we have enough time to 10 publicly stating it.
11 doit today, as| know alot of people are leaving 11 MS. VAUGHN: And what | heard Rick say
12 today. Thank you. I'll passit over to Charlene. 12 and what | heard David Coburn say is that while
13 MS. VAUGHN: Terry, hello. 13 that'slaudable goal, it will be virtually
14 MR. CLOUTHIER: Hdllo. 14 impossible to achieve given the land access issue.
15 MS. VAUGHN: Can you hear me, Terry? 15 MR. STARZAK: Yes, Charlene. Thisis
16 MR. CLOUTHIER: Yes, everyone can. 16 Rick. I just want to clarify what Terry said.
17 MS. VAUGHN: Okay. The other -- | agree 17 When they say a hundred percent survey, the target
18 with your commentary, but | have another 18 would be a hundred percent survey of where we can
19 conclusion that can be reached, and that is that 19 legally enter land; isthat correct? Because
20 thetribe advise STB how this role can be 20 everything else we would not have accessto. So
21 achieved. 21 isthat correct? A hundred percent survey of
22 (Interruption on phone line) 22 where we have access?
23 MR. CLOUTHIER: Hello, there's someone 23 Y esterday we talked alittle about some
24 talking on thisphoneline. You're not on mute. 24 parcels are landlocked, they're surrounded by land
25 Wewould prefer if you would at the moment, as 25 that we do not have access, so that isnot a
Page 122 Page 124
1 Charlene Vaughn from ACHP wastalking. Thank you. | 1 hundred percent if we can't get to those, okay.
2 MS. VAUGHN: So again, my point was, | 2 I'll let you speak, Terry. | just want to make
3 hear you're putting the onus on STB to figure out 3 sure | understand when we consider this that we've
4 when and how they reach the threshold of 4 got it correct.
5 acceptable levels of information, but | think that 5 MR. CLOUTHIER: So | am kind of laughing,
6 that'sjust one approachtoit. | think the 6 because Pete's mentioning exactly what 1've been
7 tribes have had these couple of daysto caucus and 7 mentioning here.
8 to exploretheir issues and the thresholds that 8 Once again, Terry with Standing Rock. In
9 they feel need to be met and can advance or share 9 terms of the landlocked areas, you've aready used
10 some recommendationsto STB for their 10 helicoptersfor wildlife survey. I've done
11 consideration on how this could be achieved and 11 helicopter survey in terms of actually jumping out
12 how enough information can be collected so they 12 and getting boots on the ground in British
13 can move forward. 13 Columbia continuously, and that's how alot of
14 Because ultimately, as you said, the 14 survey isdone there because you can't get access
15 regulations are clear about the role of the tribes 15 to these areas for oil and gasindustry in British
16 and engagement of tribes and in the decision 16 Columbia due to the wetlands that are present and
17 making, and STB is doing everything possible to 17 you can't survey in the winter.
18 make sure those requirements are met. To the 18 So you already used helicopters once, you
19 extent we think they're lacking or there's a gap, 19 already set the precedence for that. It's not
20 we need to tell STB so they can figure out next 20 that you can't drop a helicopter into an area if
21 stepsfor them. We don't need to leave thisto, 21 you have qualified people to get in and out of the
22 "Did STB get it right thistime? I1sSTB going in 22 helicopter.
23 theright direction?' We can advise them of our 23 MR. STARZAK: And if the landowner allows
24 position. 24 usto land the helicopter on hisland.
25 MR. CLOUTHIER: Charlene, thisis Terry 25 MR. CLOUTHIER: Sure.
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1 MR. STARZAK: We can't promise that 1 Anyway, I'm going to excuse myself. Thank you.
2 unlesswetalk to the landowner. 2 It was good meeting you.
3 MR. CLOUTHIER: True enough. To get to 3 MR. CONRAD FISHER: Thank you, Steve.
4 the other point of the hundred percent survey, and 4 Thisis Conrad Fisher. I'm going to go ahead and
5 that's the specific reason why you guys are going 5 assert myself and take over the mic.
6 with the phased approach and that's why | 6 Charlene, thank you for the comments that
7 mentioned prior to Charlene getting on that the 7 you've made. | think you've clarified alot of
8 specific language in there, that pertainsto as 8 the questions that we had this morning, and
9 land isavailable. We would like to continueto 9 certainly been very engaging in terms of trying to
10 do the survey work as land becomes available. For 10 say what we're trying to express about parity this
11 instance, as you mentioned yesterday, Rick, there 11 morning.
12 was one whole alternative where 36 percent was 12 And | hear what David is saying about the
13 available but none was surveyed dueto fire 13 preferred alternative, but again, | think as
14 concerns, so that got a0 percent survey on that, 14 tribeswe'rerelatively anew player in this
15 on those lands, even though there was land 15 cultura resource management, and | might go off
16 available. And that still hasn't been surveyed 16 on alittle tangent here, but I'm going to get
17 and it's not afire danger now to be out there 17 back ontrack. But | want to make the statement
18 once you can see the ground. 18 that, Charlene, that you alluded to about this not
19 MR. STARZAK: Terry, just to clarify, 19 being aunique situation in terms of the federal
20 that was discussed, | think, at the tribal caucus. 20 tribal relations when it comes to cultural
21 | don't think we discussed it. And we did -- when 21 resource management. And we've -- we've made this
22 we planned to enter, the landowner did not give us 22 argument this morning about exactly what you're
23 permission because of the fire danger, so just to 23 talking about. But we really appreciate you
24 beclear. 24 emphasizing those points about parity and tribal
25 MR. CONRAD FISHER: Rick, could | have 25 siteidentification and eligibility. | think
Page 126 Page 128
1 Steve Brady say something? He's been standing 1 that'swhat we were looking at.
2 therefor a couple hours now. 2 And | know, David, that you have your
3 MS. VAUGHN: Hi, Steve. 3 interpretation about the preferred aternative as
4 MR. BRADY: I'mjust basically listening. 4 opposed to the other alternatives, but | think the
5 Steve Brady, Northern Cheyenne. Although it was 5 Surface Transportation Board, Vicki, and others,
6 some time ago, several decades ago, the Northern 6 Cathy and Richard, ICF, that you're doing your
7 Cheyenne Tribe filed suit against the Secretary of 7 best and you play arolein looking at all aspects
8 Interior O'Dell and advised him that the EIS and 8 of thisundertaking. And certainly, theresa
9 the Tongue River coal sales. 9 renewed interest in energy development, not only
10 Now, the reason why | wanted to mention 10 with referenceto coal, but aso coa-bed methane,
11 that isthere were a number of elders acouple 11 uranium projects, and others. And with the Bakken
12 generations back that were interviewed, especially 12 oil fieldsbeing so close, | think we're -- we're
13 along the Tongue River areain Birney Village 13 sort of being pushed, pushed to make a stance.
14 area. If thoseinterviews or that information can 14 And this may be alittle more philosophical in
15 be made available to the THPOs here, | think it 15 nature, but | think it speaks to the issue of
16 would really be good. That wasBLM, wasn't it? 16 cultura resource management. And thetribes are
17 MR. MELTON: Doug Meltonfrom BLM. We |17 asserting what they fedl isright in their eyes,
18 have some of that information. Some of it was 18 and that isthat we want to take every opportunity
19 done as acourt order decision, and then | believe 19 availableto usto ensure that cultural resources
20 the Cheyenne also did some aswell. So we have 20 areaddressed. And | understand you'll consider
21 that information available. We can certainly make 21 those concerns. However, | think thisisthe
22 that available to people. 22 point that we're trying to make at this meeting,
23 MR. BRADY: So | just wanted to add that 23 isthat even though they may be viewed as moot in
24 tothediscussion. Therewasinterviews, | think 24 some instances or not applicable, | think to the
25 either done by James Boggs or Sherri Deaver. 25 tribesthey're certainly real and applicable, even
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1 if itisjust one or two acres. 1 timelinefor this. And | agree with you, we need
2 I've made that statement yesterday about 2 to make a conscious effort for the environment,
3 reaching -- doing what you say you're going to do. 3 for the people, for everyonein an ethical and
4 And | think Charlene had talked about that, that 4 mora manner, but isthe timeline -- should a
5 when we say that, you know, you're going to look 5 timeline be addressed in thisin terms of a summer
6 at acertain percentage of acreage, that we should 6 date, you know? That'sall I'm saying. I'm sorry
7 try to attain that and looking at thisin 7 to muddle here, so I'll quit right there.
8 forethought and making sure that there's no 8 MR. STARZAK: While Vicki is considering
9 obstaclesin front of you to achieve that goal. 9 that, | just wanted to make kind of a general
10 And I'm -- and maybe I'm not saying it 10 announcement. We've ordered pizza, which should
11 right, Charlene, but | thought | heard you say 11 becoming in, so if you're famished for lunch.
12 that, you know, we -- that we try to look at those 12 And then a'so, Pete Coffey, Jr. was nice enough to
13 thingsin parity when it comesto these 13 show me that somebody's hotel key was dropped so
14 aternatives and minimizing the impact and looking 14 seeif you're locked out of your hotel. Thank
15 at the alternative that best fits this particular 15 youl.
16 undertaking. 16 MS. VAUGHN: So I'm sorry to interrupt,
17 And so | think, Stan, that was something 17 but thisis actually my day off, and Rick e-mailed
18 that | wasaluding to in our -- in our closing 18 me and suggested that if at all possible| join
19 recommendations, which was going to be sometime 19 the conversation, so thank you, Rick, for making
20 today, and it al goes back to the draft of the 20 me know that these were important discussions that
21 EIS. Now, certainly the referendum vote for 21 were about to be held. But it'smy day off, and |
22 Northern Cheyenneis going to take afew months, 22 made commitments, so I'm going to have to drop
23 and | heard our president say that it might take 23 off. Andagain, | offer apologies that we were
24 six, six months to complete, but that would give 24 not physically present and assure STB that if and
25 an ideaabout the position for Northern Cheyenne. 25 when they schedule another meeting, | will
Page 130 Page 132
1 However, that does -- that shouldn't affect the 1 personally come out and attend that because |
2 preservation of cultural issues and what we're 2 think these meetings are so important, building
3 discussing today. 3 therelationship, having the discussions, and the
4 And al I'm asking is whether or not it's 4 side conversations all help us to understand that
5 reasonableto take ahard look at the EIS and see 5 we'retrying to do the best we can. And | know
6 whether or not that can be extended further down 6 that the tribes have worked very hard these past
7 based on the discussions that -- lively 7 two days, and | appreciate STB and the railroad
8 discussionsthat we've had this morning. 8 for facilitating these discussions. So I'll get
9 Again, on aside note, there's this huge 9 with STB when they're back in DC, and if any of
10 industrial complex that is sort of pushing on all 10 thetribesfed that I can be helpful, we can
11 thetribesin all directions, even into Canada. 11 arrange afollow-up call at your convenience.
12 And | understand the business proposal from the 12 I'll bein for the rest of the month at least, so
13 rail line, however, | think as native people we 13 feel freeto call and I'll make myself available
14 take adifferent look at this, and we'rein it for 14 for that.
15 thelong haul. WEll till be here -- we've had 15 MR. STARZAK: Thank you so much,
16 some excellent points made from traditional people 16 Charlene.
17 that talked about the future generations and the 17 MS. VAUGHN: Sure.
18 peripheral effects and also the periphera 18 MR. CONRAD FISHER: Thank you.
19 developments. 19 MR. STARZAK: Thank you so much,
20 So inanutshell, | think that was the 20 Charlene, for joining in on your day off.
21 question that | was posing to you, is making some 21 MS. VAUGHN: Okay.
22 reasonable decision on the EIS. Becausein 22 MR. CONRAD FISHER: Thank you.
23 other -- in other statements you made there was no 23 MR. STARZAK: We redly wanted to think
24 timelines for responses, no timelines for other 24 thisthrough as agroup, so your participation was
25 related undertakings. So -- but you do have a 25 extremely helpful.
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1 MS. VAUGHN: Thank you everybody. Enjoy 1 theboards. And | think looking at that, they
2 your weekend. 2 were unsatisfactory in terms of the amount of
3 MS. NADALS: Thank you. Bye-bye. 3 acreage that was surveyed.
4 MR. STARZAK: The owner of the key has 4 And we went through alittle, | think,
5 comeforward. No, the owner of the key is till 5 dilemmaasfar aswhat constituted 100 percent and
6 unknown. So if anybody's locked out... 6 the amount of the percentage of land that was
7 MR. CONRAD FISHER: Wéll, pizza sounds 7 assessable and -- but we, | think we had afairly
8 real good, and | think we should take alittle -- 8 decent idea about that during our caucus, and we
9 another five-minute break, which means 15 minutes, 9 were fortunate enough for Terry from Standing Rock
10 and come back and reach some conclusion ontoday's |10 to clarify thoseissues, so we had a mathematician
11 meeting. How'sthat sound? Okay. 11 that was present that could give us some direction
12 [RECESS- 1:06 P.M. TO 1:33P.M ] 12 on the percentage of acreage that was surveyed.
13 MR. STARZAK: Sointheinterest of time, 13 Sowe -- | think that took about 90 percent of our
14 1'm going to go off the agenda. I'll just mention 14 total allotted time for our caucus, but we
15 that for Steps 3 and 4, we wrote down all comments 15 managed.
16 from everybody that related to Steps 3 and 4 of 16 And again, thank you, Vicki, for being
17 the Section 106 process. But you've heard enough 17 here personally. | think -- and Cathy and Rick.
18 from me, and I'm not going to just bore down on 18 | think it's these types of meetings that make it
19 those. Well providethemto you later. But it 19 meaningful in terms of having a good consultation.
20 waskind of acollective to generate that 20 And even though Charlene wasn't here 100 percent
21 information. 21 of thetime -- now I'minto percentages now -- she
22 So now | would like to turn it over and 22 dtill, I think, was crucial in her interpretation
23 go on to hear some recommendations from the 23 about site evaluation and being engaged in the
24 tribes. And then | wanted to just mention, 24 conversation, and | thought she made some real
25 there'salot of people who have been consulting 25 excellent points.
Page 134 Page 136
1 parties here that haven't had an opportunity to 1 And also, the other parties that were
2 speak, so we want to make sure that if you have 2 here, the special interest groups, Vanessa and
3 something important to say that we want to hear 3 Alexisand Clint was here and some other folks --
4 fromyou. 4 if | fail to mention your name -- and some of the
5 Conrad, would you feel comfortable giving 5 traditional society and ceremonial folks that were
6 some recommendations? 6 here, again, from Northern Cheyenne, Mr. Mark
7 MR. CONRAD FISHER: Well, I'm not sure 7 Roundstone with the natural resources, thank you
8 if -- who all left, if anybody's still around. | 8 for the prayers and the excellent comments, and
9 notice people are -- 9 Steve Brady from our -- who's the chair of our
10 MS. NADALS: I'm here. 10 Cultura Commission, for participating, and also
11 MR. CONRAD FISHER: Cathy'shere. The 11 Mr. James Walksalong, the cultural monitor for
12 STBishere. Some of the tribes are present. | 12 Northern Cheyenne and some of the data that he
13 see some that aren't, and I'm not sure if we 13 provided for this group. He was the monitor that
14 should begin the process of making 14 was there throughout the surveying this past
15 recommendations. However, | think it'simportant 15 summer. So you know, he changed from real light
16 to kind of briefly look at this project and see 16 during the winter to real dark during the summer,
17 where the tribes are coming from. 17 and he'skind of light again. And same thing with
18 I know we had a caucus last evening. 18 Ben. You know, | was making a comment about -- |
19 Charlene had mentioned the importance of having a 19 didn't tell him that.
20 tribal caucus. And in that caucus, | think we 20 MR. RHODD: Come on now.
21 discussed a number of things that were being 21 MR. CONRAD FISHER: Almost didn't
22 addressed today. One of them was the Programmatic |22 recognize him. | thought maybe he just come out
23 Agreement and the contents of that. Another was 23 of prison or something.
24 the EIS, which we talked about today. And also, 24 So having said that, | think the tribe
25 the percentage of the surveys that were put up on 25 has, in lieu of Charlene making those statements,
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1 | think you've got afairly decent idea about the 1 the preferred alternative and the sites asiit is
2 recommendations that we're seeking and that we 2 after completion of the surveys that were
3 want to giveto STB. 3 conducted in 2013, then | don't think it is enough
4 Now, | hear what -- and also, BNSF, 4 and | think the percentages that were put up on
5 James-- or it never fails| call him James Coburn 5 the board reflect that.
6 al thetime. Y ou know, he's going to hit me one 6 | think as Native Americans, we're
7 of these days. He's very diplomatic about this, 7 looking at it to the fullest, trying to satisfy
8 so thank you for being patient. 8 those quotas. And | know there's another position
9 MR. COBURN: It's hot a problem, Fred. 9 on that, but those are the recommendations from
10 (Laughter) 10 thetribes, that we feel that those percentages
11 MR. CONRAD FISHER: Now, let's hot start 11 arenot satisfactory.
12 name calling. Oneissue's good enough here. No, 12 And we feel that STB can look at this and
13 thank you, David. | think if welook at the board 13 reasonably cometo a conclusion that we do have a
14 around us, that there are alot of comments. 14 strong argument for maybe reconsidering another --
15 And, Vicki, you've got alot of work, | 15 another idea, and that is, that we should be
16 think, ahead of you. And | say this because | 16 looking at other surveysto fully satisfy those
17 think these things need to be said. You're the -- 17 numbers. Whether or not we reach 100 percent, I'm
18 you're the agency that oversees this -- these 18 not sure if we can do that with the limited amount
19 types of permitting projects, and | think you're 19 of cooperation from the landowners, but | know
20 seeing it from acultural perspective. | think 20 that yesterday Clint McRae had mentioned that
21 you haveto seeit. | think you seeit from an 21 there might be a possibility for the landownersto
22 extreme position, from one side to the other. And 22 reconsider their positionsin light of the
23 we're asserting -- again, I've mentioned this 23 testimony and in light of what was discussed
24 before, that we look at it from avery different 24 today, and you know, there's always that window of
25 perspective. And we're always fighting these 25 opportunity and hope that we can achieve a better
Page 138 Page 140
1 typesof issues. It doesn't matter if it'sa 1 adternative than what we currently are looking at
2 political issue, a cultural issue, an economic 2 based on the data that was presented as far as the
3 issue. Those thingsthat we as native people, | 3 surveys are concerned.
4 think we want to make ourselves known. We might 4 And | think that's been reinforced by
5 be less than one percent of one percent of the 5 some of the discussions, particularly by Standing
6 total population in the United States, but when it 6 Rock and also Rosebud and certainly the testimony
7 comesto cultural resources, we're 99.9 percent of 7 that has been given by some of our speakers can
8 those cultural resources. Y ou know, when we talk 8 attest to the importance of identifying those
9 about cultural resources, | think immediately we 9 sitesand giving parity, as Charlene had
10 think of Native Americans. 10 mentioned.
11 And so we've got a huge responsibility to 11 And so when we look at the overall scope
12 ensure not only the cultural heritage of America, 12 and scale of this project, it'shuge. Again, |
13 but also the cultural identity/survival of 13 want to say, emphasize that somebody had compared
14 indigenous folks of native North America. 14 it to the Keystone XL Project, and it isfor
15 Asyou can see, I'mkilling time at this 15 native people. Itisanindustrial complex that
16 time, but it is something that needsto be said. 16 iscertainly infringing on areally pristine area.
17 | know all of you are thinking of pizzaat this 17 And for Northern Cheyenne, we're surrounded by
18 time. But certainly, we want to reemphasize some 18 proposed energy development in all four
19 of the recommendations that were made earlier. 19 directions, and so we've got aresponsibility to
20 I know that one of them was, again, the 20 try to come to some conclusion on what we want to
21 EIS, that it may beredlistic to you, but at this 21 dowiththis. Andyour office, | think, isina
22 point, | think it'sunrealistic to -- at least for 22 position to at least listen to what we have to say
23 Northern Cheyenne and for the other tribes. And 23 onthisroute. And of course, cultural resources
24 let me clarify that because of the way it's 24 aretheissue, and we want to make sure that we
25 structured right now. If you're looking at just 25 have avoice in this undertaking.
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1 And any other tribes, please feel freeto 1 be an ongoing project, so to speak.
2 jumpin, but | wanted to make that initial 2 And also, with what Conrad has said about
3 comment, Rick, just so we can jump-start the 3 the EIS, how we're going to do thisin a short
4 recommendations by the tribes. Thank you. 4 period of time, or hopefully an extended period of
5 MR. RHODD: Ben Rhodd, Rosebud Sioux 5 time. And | know that's going to be a contentious
6 Tribe. Thisthing has got to get over thistime. 6 issue. Just saying that, to be ableto look at as
7 | keep trying to turn my head so | can see people, 7 much of thelands. If they go to condemnation,
8 but got akrink in here. 8 whatever happens, whatever is going to be the
9 | think the direction that we've had on 9 railroad's position, acquiring access for other
10 thisissue has been extensive, and it has been a 10 studies, but that -- the native and tribal groups
11 bit contentious. However, | think that it really 11 beinvolved in every phase of that.
12 comes down -- we're coming into where, | guess 12 So | think that we do need another
13 what do they call it? Put the pedal to the metal 13 meeting, and | would like to suggest sometimein
14 and see where we can get to pretty quick here. 14 April, asquickly -- or as quickly aswe can,
15 Part of it'sgoing to land in Mr. 15 because | know March is going to be very difficult
16 Coburn'slap here, because as a representative of 16 for thetribes. We have a number of other
17 the company, for what we are looking at and have 17 meetings that we're going to have to be a part of,
18 discussed, and some of it hasn't been herein this 18 betraveling, and so | think in April would be
19 room, alot of it's on breaks outside actually for 19 about our best timeto be ableto it if we can sit
20 some of us, but the point is, | think we're going 20 down again and see where we're at, so to speak,
21 to need another meeting. And | know that that 21 and get the parameters of the PA established.
22 really has been, at least in the past, has been 22 So that's just my suggestion from
23 kind of contentious for STB and others to be here, 23 Rosebud, and | think there was another one or two
24 but we need to get the ground rules down on where 24 things. | think that's about it. So with that,
25 we're going to head with this PA. | know that 25 thank you.
Page 142 Page 144
1 you've got, | don't know how many, 20 or 30, | 1 MS. NADALS: Anybody €else have anything
2 think Conrad said. You've got alot of placards 2 toadd?
3 up here, alot of pages. And given thetimeline 3 MR. VANCE: Steve Vance, Cheyenne River
4 that we're dealing with, | know that there -- | 4 Tribe. Again, going back to what | said earlier
5 think we can get alot done very quickly should we 5 with the Surface Transportation Board meeting as a
6 meet again now that we've come through at least 6 government-to-government, Cheyenne River kind of
7 part of the discussions that have been rather 7 put it out there already as to what we're
8 difficult for usto get our minds around and got 8 supporting here with this.
9 thoseissues out of the way. 9 We've concurred verbally with
10 I'd like to see, for one thing, at least 10 recommendations from Northern Cheyenne, along with
11 from Rosebud's perspective, and | hopeit'sthe 11 the other tribes who have also addressed their
12 other tribestoo, isthat a compilation of all 12 concerns. And for thisarea, you know, |
13 thisthat you've got here on the -- on these 13 mentioned that given my personal association to
14 pages, on thewall, and be able to, in particular, 14 thisareathrough lineage but also as atribe, as
15 Mr. Brady's need or suggestion for an ethnobotany 15 they say tribe, we say legion.
16 survey. We have an interest from Rosebud on a 16 When | say the word "Lakota," we've all
17 study that we're wanting to do trying to get 17 been given thetitle of Sioux, which iswhen | say
18 going. But an ethnobotany study, meaning a study 18 "Lakota," you know, it goes broad, real broad.
19 of the-- again, we're going to say "preferred 19 There'slike nine reservationsin South and North
20 right-of-way," don't want to get back into that, 20 Dakotathat are titled Sioux, but yet again, as|
21 but upon the route, let'sjust say "route.” 21 talked about, lineage, you know, | have a
22 That's one thing. 22 relationship with Northern Cheyenne through
23 Secondly, isthat how we're going to 23 marriage with my great grandfather, and this area
24 write this PA in a phased approach; that's going 24 that we're discussing is amajor route for
25 to be-- it asgoing to be ongoing. It's going to 25 ceremony, for travel, cabinets. And like Ben
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1 said, alot of these things we go outside and we 1 coming into deliberating legal documents such as
2 stand and we talk about the importance of it and 2 treatiesthat the United States Government has
3 our associationtoit. And | think the Board 3 admitted themselves that they have violated. And
4 really needsto look at that asto the association 4 through those, they boxed us up into an areato
5 aspect. Andwe have, of course, the United States 5 say that our only concern is that the box that we
6 history that, you know, archeology looks at as 6 livein, not outside that. And that'swhat I'm
7 important, as | mentioned with water wells versus 7 trying to say here, isthat there is association
8 arunning stream. But cumulative effects of all 8 up therefor Cheyenne River Sioux Tribe, and we
9 the extractive industries, whether they be small 9 arein support of Northern Cheyenne, very similar
10 or large, have long-term effects globally, and 10 concerns that are made by the other Lakota tribes
11 that was what was entailed in our culture, wasto 11 asanation.
12 carefor this planet, and we continue to do that. 12 We're talking government-to-government.
13 And as was mentioned earlier, there's not that 13 | support other Lakota bands being in that
14 many of them left. If you wasto actually look 14 discussion when we talk about the Lakota or the
15 into each one of these tribes, some have 15 Great Sioux Nation. Becauseif we're -- if
16 completely lost everything, language, culture. 16 there's adiscovery up there and it hasto do with
17 The onesthat still have access to those peopleis 17 a(native language) ceremony but we find it, we
18 even limited, and | fear the disappearance of 18 consult with Standing Rock. Because they have a
19 that. Itisavery richidentity to be able to 19 little bit closer, but we're still, as a people,
20 speak your language fluently and to go back to 20 asanation, as states do, as stateswork at a
21 these sites and take your grandchildren there and 21 national interest, we also sit here and talk about
22 tell them their history from our side. 22 thesethingsin our national issues of tribes, and
23 So our association to thisisthat of 23 that goesonto aly tribes. Asone of the elders
24 culture, and we talk about, and | really don't -- 24 mentioned in caucus, it's good to see the tribes
25 it limits usto talk about things when we put it 25 aign together here, and that's the only way we
Page 146 Page 148
1 into acultural resource, have the interpretation 1 cando it, because we've been singled out. We've
2 of what is sacred that differs throughout this 2 been singled out in alot of things towards
3 room. But natives have awayslooked at it as 3 acreage or population or, you know, going back to
4 everything, al of creation. 4 what iswritten in afederal document asto a
5 And this society that we live in now, 5 processor aregulation. Isamost awaysnotin
6 America, has -- makes alot of that and has 6 our favor astribes.
7 changed alot of the traditional followings. So 7 So | support Northern Cheyenne, | support
8 we have other people who are, let's say, 8 the comments from my other allied tribes here, and
9 association to this project, but it could be on 9 | do commend the people who actually live right
10 the persona or the paolitical or federal 10 there and made their comments of their own right
11 requirement or alegal requirement. How does that 11 existence today, family.
12 balance with people who attach themselves for 12 The access to the acreage like Clint
13 10,000 years or more to these sites? 13 said, these things that -- Charlene didn't hear
14 So people who are involved in this just 14 these things when she was on the phone. All she
15 for the money, someone said earlier, to look at as 15 heard was that access to private property has
16 progress, and I've made comments to my own tribe 16 changed. But | mentioned to Vicki that, you know,
17 about in different elements traditionally or even 17 to let Charlene know that there are people like
18 inthefield of education, that there's afear of 18 Clint out there who said, "We will let the tribes
19 loss here within the next 50 years. But | said 19 inon these properties.”
20 that 20 yearsago. So it's coming down to the 20 And if you would really talk about it,
21 very existence of us, cultural, and to say that 21 spring and fall is better place -- is better times
22 we're not associated to these sites because we 22 to get out there before the grassis chest high.
23 haven't been to them shouldn't be taken into 23 Wedon't know what it will be like here in the
24 consideration. Because you know, we still have 24 summer. But the best conditions, you know, it's
25 the comments from our political people who are 25 not just go out there when there's no covered
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1 ground either. 1 position, and also very new to the situation going
2 So in the development of this PA, | think 2 on here. One of thethings| was always told was
3 we need to look at the time frame of wheniit is 3 that you've got to be really careful what you say
4 best feasible for identification of what's on the 4 and how you say it. It'slikel wastold the
5 surface. We still don't know what's below, so 5 exampleto useis, islike when someone shoots a
6 those are the things that will come further down 6 gun, that bullet goes out there, there's no way
7 thelinethat need to also be addressed in that PA 7 you can retrieve that bullet.
8 that during the construction phase of it, asto 8 It's the same thing with the words that
9 when you go do your ceremonial groundbreaking with 9 you say. Onceyou say something, it's out there,
10 that shovel and you turn something over, you know, 10 particularly for something like this where
11 then it changes again, just as was mentioned by 11 everything is being recorded and documented.
12 the monitors, of finding human remainsin the 12 With that being said, | just sat here and
13 original survey. So as things go, things change. 13 listened, listened to al the tribes here. |
14 So going back to Ben, you know, thisis something 14 would like to personally thank Curley Y oupee from
15 that's going to be a phased approach document. As 15 Fort Peck. He was the one that brought thisto my
16 you go, things change, reinvestigations. 16 attention at Fort Belknap. | represent two
17 I'm still coming back to the eligibility 17 distinct tribes there at Fort Belknap, two
18 part of it. | would like to make sure the right 18 distinct cultures, two distinct languages. The
19 people are there to evaluate these sites asto 19 Gros Ventre and the Assiniboine people are, aswe
20 their significance. You know, it's just been 20 call ourselves, the Aaniiih Nakoda people, and so
21 misidentified too many times throughout the years, 21 I'm here representing both tribes in support of
22 and now the opportunity is here to bring our 22 the Northern Cheyenne people, the Sioux tribes,
23 younger people into this understanding what the 23 the Arapaho people, al of you guysthat have
24 siteswere before we lose al our experts. 24 recent history, Crow people, recent history to
25 So, again, like | said, I'm here in favor 25 thisarea.
Page 150 Page 152
1 of thetribes as a coalition, as awhole, unified 1 | know Mr. Y oupee mentioned that the Fort
2 effort. 2 Peck people there also have historic tiesto this
3 MR. CLOUTHIER: Terry Clouthier with 3 area, and the Nakoda people at Fort Belknap are
4 Standing Rock. Just I'll keep thisreally brief, 4 essentially the same as one as the Nakoda people
5 asthefood has arrived. 5 at Fort Peck. So I'm here representing both
6 | want to talk alittle bit about the 6 tribes. So -- and the limited knowledge and
7 concern that any kind of evaluation would take 7 involvement that | have, the officia capacity to
8 years. | disagree with that assessment. 8 the statement that | would like to say isthat the
9 Evauations don't take yearsto evaluate for 9 tribes at Fort Belknap, again, are herein full
10 €igibility. 1 wastalking with Vicki privately 10 support of all the statements that were made by
11 about that very same thing during the last break, 11 all thetribes, and | look forward to working with
12 and I'm sure I'll continue that discussion with 12 al you tribes on thisin the future. Thank you.
13 Vicki and Cathy at another time, but | wanted to 13 MR. WILLEY: Andrew Willey with the
14 state publicly that it doesn't take yearsto 14 Cheyenne and Arapaho Tribes THPO. | just want to
15 actually do eligibility determinations, at least 15 say that | am in full agreement with my Cheyenne
16 from Standing Rock's perspective. | wanted that 16 Brother, Conrad Fisher. He speaks well on behalf
17 to be understood. 17 of therest of us. And | agree that there needs
18 So with that, I'll just leaveit at that. 18 to be more survey work done, and I'll look forward
19 | think I've commented enough on everything that's 19 toit. Thank you.
20 goneon, so I'll leaveit at that. Thanks. 20 MR. TWO LEGGINS: Hubert Two Leggins,
21 MR. BLACK WOLF: Michael Black Woalf, Fort |21 Crow. I'd liketo say afew words. | used to be
22 Belknap Indian Community. Asmost of you probably |22 the THPO for the Crow, the cultural director, was
23 noticed, | sat here the better part of the two 23 aso atribal official 1990 to '05, was also a
24 days not saying anything. 24 (inaudible) resource co-op supervisor for the
25 Several reasons. Very new to this 25 tribe, also a project coordinator for the economic
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1 development of the tribe, and then | have some 1 them, and that's the non-Indians. And so at that
2 other jobsthat, you know, that | have alot of -- 2 time we made alot of important decisions that
3 | did alot of research on energy, but then | did 3 things are going to change.
4 alot of research on our history. 4 And then going back to the Livingston, at
5 And | just want to talk alittle bit 5 that time the chief always made the decisions with
6 about the railway or therailroad. Crow, where 6 consensus of elders and probably pipe carriers and
7 we're at right now with our -- some people say 7 the older ones, the older men. And at that time,
8 it'sthe (inaudible) agency, but it's the fourth 8 therailroad came and they approached the tribe,
9 agency. And thefirst agency isupin-- overin 9 and at that time iswhen the chief kind of lost
10 where Curley lives, the River Crow or the Crow, 10 hisauthority, because the railroad came and
11 they filed a document that states that we were 11 talked to the people and told them they were going
12 caught between the Milk River and the Missouri 12 to give them money, gifts, blankets, and so the
13 right about where Fort Peck Reservoir is, and the 13 chief at the time had them kind of vote, | guess,
14 second oneisover in Livingston, Montana. They 14 and some of them wanted them gifts and some of
15 think that was the first one, but that's the 15 them didn't want that. So at that time is when
16 second one. And at that time, our chiefs -- our 16 theour chief kind of lost hisvoice or his
17 chief was Chief Sitsin the Middle of the Land, 17 authority because of the railroad approaching them
18 who signed -- well, Chief Sitsin the Middle of 18 and making them vote. And so from there on, the
19 the Land isthe one that signed the 1851 Treaty 19 chief kind of lost his authority.
20 for us, and that on€'s the one that was over 38, 20 And so now we have arailroad that goes
21 25 million acres. But before that, the 1825 21 through our reservation but we don't benefit from
22 Treaty was signed by a chief named Long Hair. 22 it. A lot of peopledie. They get hit by the
23 Long Hair, at that time his name was Chi-wah -- 23 train. And one of my brothers got his car got
24 Osh-ka Chi-wah-sta-shay (phonetic). The 24 stuck on the railroad and he was trying to push it
25 chi-wah-sta-shay (phonetic) is awhat we call hair 25 but the train came and he ran and the train hit
Page 154 Page 156
1 bows, and they're -- they wear them, the Crows 1 that car and that car flew and landed on top of
2 wear them. | think Pete probably knows what they 2 himand hedied. But that'sthe effects of the
3 are. And they're made out of wire, with some 3 railroad for our tribe. So | guessreally need to
4 dentalium shells, and then with some hair pipes 4 decide, because we don't benefit from it. But
5 attached to it and with some feathers. | own 5 right now where were at, we're -- the gentleman
6 some. | makethem. But that was his name, was 6 was here earlier from the tribe but he didn't say
7 Chi-wah-sta-shay (phonetic). But he had seen a 7 hisname for my district, but he's amember of the
8 vision where he seen the train coming, and he said 8 coal board, Montana State Coal Board, and he was
9 there's ametal snake with alight on the forehead 9 appointed by the chairman to go, and Daines is the
10 coming. And then he also seen the domestic cow, 10 one that appointed him also, but it's politics.
11 and he said that that one, it was a half -- the 11 And so right now, we're -- we have what's
12 way he described it is a buffalo, what we call it 12 called the Cloud Peak Energy that'sin Decker, and
13 be-jon (phonetic), buffalo we call be-jon. And 13 they're going to mine some more coal from our
14 then what he seen was probably like adairy cow, 14 land. I'm against it, but there's some
15 but he said be-jon was buffalo, and ee-gee-lah 15 landowners -- there's some feed land in that area,
16 (phonetic), be-jon/ee-gee-lah (phonetic) is what 16 and on that feed land there's a medicine wheel,
17 hecalled it, and it's abuffalo horse, buffalo 17 and I'm a board member of the Medicine Wheel
18 painted horse, and that's what he seen too. He 18 Alliance. And so that medicine whedl iswhat I'm
19 seen them two coming. 19 fighting for. | went up there and looked at it,
20 And then not thefirst -- not the second 20 andit'sold. Werecorded it, but if we don't do
21 but the third agency, there's alot of decisions 21 anything about it, it's going to be destroyed, and
22 that were made there. The tribe knew that we had 22 sothat'swhy I'm here.
23 to changethe, like what we call by-esh-diosh-leva 23 But | did alot of research and I'm kind
24 (phonetic). By-esh-diosh-levaisthe oneswith 24 of like ahistorian, but | use oral history but |
25 theyellow eyebrows are coming. And we can't stop 25 aso backed it up with technology, so | -- that's
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1 adifference from me and the elders back home. 1 Dave. And we discussed how to do this. And | had
2 And so | thought I'd share that with you today, 2 been working with the Crow Tribe doing field
3 and | know | have alot of things | wanted to say, 3 schoolsfor high school kids through the college
4 but we're aso here -- I'm also here with Chris 4 stem program. We decided that there was away to
5 Finley. We hold afield school, and you probably 5 modify what | was doing to incorporate the program
6 heard about it, but there was -- we held afield 6 into the THPO program.
7 school, and I'll have him talk for alittle bit 7 And my background is that my first
8 too, and -- but you probably all heard about the 8 experience with coal mineswasin 1973, in
9 bone bed site that was destroyed on our land, Crow 9 southwest Wyoming, and | was involved in the Skull
10 Reservation, in 2000, the old site. And there was 10 Point Coal Mine in Kemmerer, Wyoming. And then my
11 about 2,000-plus buffalo killed there and 11 next experience was Bridger Coal, and my next
12 processed. The boneswere crushed, the marrow was 12 experience was Black Deer Coal, and all of the
13 taken, and those artifacts that were laid on top 13 roads and everything that went along with that.
14 of it as offerings and the style of the artifacts 14 Then my next experience was the Shute Creek Gas
15 and -- are 2,000 years old and projectile points 15 Plant for Exxon. And so I've been involved in
16 are Pelican Lake style, period, so it'san old 16 energy development for along time. And Burdick,
17 site. And at that time, the Crow THPO -- | don't 17 when | started working with Burdick, he was the
18 know what happened, but he had it destroyed, not 18 energy czar for the tribes, and they were working
19 just by him, some other high officials signed off 19 on awindmill project, and so | started working
20 onit. And so that isaworld heritage site that 20 with him on that. We became good friends. And
21 was destroyed, and the monitor that was monitoring 21 then | discovered that Burdick had been given the
22 it wasn't even an employee of thetribe. He 22 cultural director'sjob, and at the same time, |
23 didn't have any training. And soif wehad a 23 met thislady in the Crow Tribe, an elder, and she
24 certified monitor, that wouldn't have happened. 24 was very respected elder, and she decided that she
25 And so now we have been having this field 25 needed a skinny bald-headed white boy for a son,
Page 158 Page 160
1 school for seven years, six years, training tribal 1 so she adopted me. And in the family process,
2 monitors. And I'll just turn the time over to 2 that made Burdick my little brother, so | had to
3 ChrisFinley so he can -- he's been waiting for 3 help take care of him. Soweve got alot of
4 two days, so (native language). Thank you. 4 years behind us working together and doing
5 MR. FINLEY: ChrisFinley. I'mthe 5 different things, and Burdick always helped me get
6 cultural resource manager, and | introduced myself 6 through some of the processes.
7 yesterday, cultural resource manager for Bighorn 7 But over the years, I've watched
8 Canyon National Recreation Area, and I'm the 8 consultation meetings just like this, and years
9 Historic Preservation Officer for the Little 9 ago there was awhole bunch of different facesin
10 Bighorn Battlefield. And part of my jobisto be 10 these chairs representing thesetribes. They're
11 involved in consultation with the tribes over 11 all gone, and now we have another generation of
12 issueswe have at the park service. Andin 2010 12 tribal leadersthat are in these meetings, and
13 we conducted a consultation and the tribes made us 13 pretty soon we're all going to be gone, and so my
14 gooutside. They had an executive session, and 14 concern isthat we provide some way for the young
15 the whole Feds. had to go outside and sit for 15 peopleto participate in this program and have a
16 amost two hours while they talked about it. And 16 voicein this. Because the decisions we make are
17 they -- when we came back in, they had alist of 17 going to impact the young people in the future.
18 thingsthat they wanted from the Nationa Park 18 And one of the ways that this can happen isif the
19 Service. And thefirst thing on that list wasa 19 young people are given the training and the
20 training program so that the tribal THPO programs 20 opportunity to participate and become qualified to
21 could have students or monitors that were 21 make decisions.
22 qualified and certified, and so | decided that 22 I heard on the phone today, | heard one
23 they were going to do that. And | visited with 23 of my favorite words, and it's -- | wrote it down.
24 theIndian Affairs Office in Denver and in 24 |'ve heard this over and over over the years.
25 Washington, DC. Some of the people here work with |25 Anyway, what it amountsto isin the past, the
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1 energy companies were able to say, "Well, you 1 need to have another round-table discussion on it.
2 don't have the expertise or qualifications to make 2 MS. RUTSON: Well add that into the
3 thesedecisions." And they didn't listen to the 3 discussions and consideration. Thank you for
4 elders, and cultural resources took a beating 4 reminding me, Conrad, and I'll ensure that our
5 because of that. And asmy life changed and | 5 Chairman Elliott gets the letter provided by
6 went along to different points of involvement 6 Chairman Fisher of the Northern Cheyenne Tribe.
7 working with the tribes and protecting the 7 I'll make sure that happens aswell. Thank you.
8 cultural resources, | started doing field schools 8 Sorry, Mr. Finley.
9 and | started doing it with white kids and 9 MR. FINLEY: Thank you. I'll continue on
10 collegesall over the country. So I've beenin 10 here. I'll try to be alittle quicker here. |
11 field schools since 1991. And in my background, 11 tend to ramble, but thisis my passion. And I've
12 I'velearned what the tribes need to know to deal 12 watched for 40 years. |'ve watched what happens
13 with problems like you have right now. And when 13 with energy development and its impact on cultural
14 we incorporate that into our program -- 14 resources and the people, and there's away to
15 MS. NADALS: | need to interrupt you. 15 deal with alot of these problems.
16 But Vicki Rutson, who's the director of the Office 16 There's several places on these papers up
17 of Environmental Analysis, actually needsto leave 17 herethat say "tribal participation." Theresa
18 to catch aplane, and I'm wondering if you'd be 18 way to involve the tribes in this whole process,
19 willing to hold off on your comments until she has 19 not just astribal monitors, but one of the things
20 achancetowrap up? Probably not good timing 20 that happens when energy develops a project like
21 because she just got a mouth full of pizza, but 21 this, there will be an impact to cultura
22 | -- 22 resources, there's absolutely no way to prevent
23 MS. RUTSON: Thank you, Cathy. Don't sit 23 it. And the -- when that happens, there hasto be
24 down, Mr. Finley. 24 amitigation process, and then there will be
25 MS. NADALS: We want you to continue. We 25 decisions made on what kind of impact will be
Page 162 Page 164
1 just-- 1 taking place with the cultural resources.
2 MS. RUTSON: | think everybody knows what 2 After that mitigation process, there's
3 | need to do next. I've made several promises, 3 another process, and it's called data recovery.
4 and I've written them down so | don't forget. And 4 If they're going to destroy asite, they're
5 we will be talking about timing of the EIS, welll 5 obligated to do certain things to get as much
6 betalking about eligibility determinations, we'll 6 information out of those sites as they can before
7 betalking about additional survey work, 7 they're destroyed. From that point, you go to the
8 100 percent of the lands that we have access to, 8 next process, which is analysis, write up, and
9 we will be pursuing additional access with the 9 cataloging and curating these artifacts. Ben
10 folkson Colstrip who made commitments or promises |10 knows exactly what I'm talking about. Wetalked
11 here, and | wrote down afew other things too. 11 about these.
12 WEe're going to be reaching out to each of you to 12 So there's an entire process of things
13 seeif you're interested in starting the work on 13 that are going to happen, and there's no reason at
14 the PA. | know we have alot of work yet to do, 14 al that the tribes can't participate in every
15 but we'd be so interested in just getting some 15 single phase of that if we have peoplethat are
16 ideasthat we need to incorporate right from the 16 qualified and have the experience to do this. And
17 ground up. So I'll turnit back to Mr. Finley, 17 thisisone of the things that we've created with
18 and | will say thanks to each and every one of 18 thisfield school program we have. And I'm doing
19 you. Conrad. 19 thefield school this summer. | only have money
20 MR. CONRAD FISHER: Vicki, I think just 20 fortendays. Last year -- | retired in 2012, and
21 toinclude some of the recommendations, at least 21 the Federal Government decided | didn't need any
22 one of them, is maybe an additional meeting. Ben 22 money for my program anymore, so they defunded my
23 had mentioned -- recommended another meeting, and |23 program. But | got alittle bit of that money
24 | think it would be a good -- it's a good idea. 24 back thisyear. I'm doing one 10-day in Bighorn
25 Becauseif we're going to talk about the PA, we 25 Canyon, and | have some spots available. | have
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1 five spots available for students to participate 1 to bewilling to accept that.
2 inthis program. 2 So these are the things that 1've been
3 What this program actually doesis, it's 3 doing for years, and | figured out how to help the
4 acertified, nationally recognized field school, 4 tribesdo thisand it's available. We need to
5 and we've incorporated Indiana University, St. 5 figure out how to expand thisfor all the tribes
6 Cloud State University, Memphis State University, 6 to participate, and | need your help. But it'san
7 Utah State University, and the University of 7 option, and it's an option for alot of the
8 Wyoming, and thetribal colleges attend this 8 different problemsthat you have written on these
9 program. And we literaly -- the students that 9 papers. So does anybody have any questions?
10 attend thisthing are given a scholarship to pay 10 MR. CLOUTHIER: Hi, Chris. Terry with
11 for their tuition and field feesto participate in 11 Standing Rock. | want to thank you for bringing
12 this program, and for every 10-day session that 12 thisto everyone's attention. | do have some
13 they do in this program, they get two college 13 concerns with it, though, in particular, the
14 credits. And if we can do an entire three 10-day 14 involvement of Kelly Branum. And I'm stating that
15 program, that's 300 hours of field school, but 15 publicly based on the fact that she's used
16 it'salso six college credits. 16 Sebastien Lebeau's Ph.D. dissertation, which
17 | also have another program that's an 17 numerous tribes disagree with, to create
18 anthropology internship program, and there's 18 predictive models for our sites. We completely
19 college creditsfor that, and I've literaly hired 19 disagree with this methodology for predicting
20 tribal membersto work for me on projectsin this 20 wheretribal sitesare. | don't know if that's
21 internship and they were paid to do this, and 21 incorporated into your -- into your lessons or
22 there's six college credits available for that. 22 not.
23 So if aperson can stand me long enough 23 Additionally, Standing Rock Sioux Tribe
24 to get six college credits for the field school 24 does not look at stone circle astepees, and |
25 and six college credits for the fieldwork, they 25 noticed that that's mentioned within yours as
Page 166 Page 168
1 are one-third of the way to the requirements for 1 well. Sointerms of whether we would support
2 an archeological degreein afour-year college. 2 this, | cantell you from my perspective, and I'm
3 And thisisrecognized. This startsthe 3 not speaking from Standing Rock's, but from my
4 credentials that you need to do this. It also 4 perspective, | don't based on those two -- based
5 introduces some younger people. I'm very pleased 5 on the knowledge that | have pertaining to Sioux
6 to see Michagel and Andrew, isthat -- 6 Sites, in particular, stonerings. Thanks.
7 MR.WILLEY: Yes, sir. 7 MR. FINLEY: Wéll, | appreciate hearing
8 MR. FINLEY: I'm pleased to see some 8 that, and I've dealt with bureaucrats for along
9 younger people here, because thisis going to go 9 time, and | dealt with alot of bureaucrats that
10 on for along time, and some of us are not going 10 were young people, graduate students that were
11 to be hereten yearsfrom now. Therewill bea 11 given al of these responsibilities but they
12 whole bunch of different faces here. And I'm 12 weren't given the background or the respect for
13 hoping to see younger faces, because what we're 13 these cultural resources. And Kelly isone of my
14 doing right now is going to affect your kids, and 14 peoplethat I've pushed onto this. She's growing
15 it'simportant that we understand that and give 15 and learning, and she needs to listen to what
16 the young people the opportunity to participatein 16 you're saying, and believe me, she will.
17 these programs. 17 MR. CLOUTHIER: Terry again. She has.
18 Another thing, they're younger and 18 Shewas confronted on this very issue, in fact, by
19 they're tougher than we are, and | go in the field 19 myself and by the eldersthat | worked with at
20 and live with these kids and | teach them that 20 Standing Rock in the fall of 2010 when her grad
21 archeology isn't Indiana Jones sitting in the wall 21 students presented a paper or a poster on the work
22 camp drinking champagne. It's hot, it's cold, 22 that they developed on Sebastien Lebeau's Ph.D.
23 it'swindy, there's bugs, there's rattlesnakes. 23 MR. FINLEY: One of the thingsthat's
24 Everything that you can imagine that's physically 24 happening now isthis program, | was the director
25 amusing happensto you in the field, and you have 25 of this program, but | also did alot of other
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1 thingsfor the National Park Service, so | just 1 sitefor 11 acresto 1 site per hundred acres but

2 oversaw what was happening and | didn't get to 2 it never fallsbelow that. It'sawaysin between

3 participate like | felt like | should. And now 3 that. But there's placesthat you literally

4 that I'm supposedly retired, | will be 4 stumble from one site to the other. And it hasto

5 participating in thisthing every minute of the 5 be dealt with, and we bring the tribesin to help

6 day. 6 us make those decisions.

7 And we listen, and one of the things that 7 Burdick has participated in two years of

8 we've done with this program, we can teach the 8 thosefield programs and been there every step of

9 kidsarcheology. We can't teach them the culture; 9 theway for the entire program.
10 that's up to you, and we understand that. Andin 10 MR. STARZAK: Thank you.
11 our field schoal, the training is to bring tribal 11 MR. FINLEY: | said there'saway to
12 eldersintotalk to these students, and it'sa 12 incorporate thisinto what's going on right here,
13 good thing for the students because they get to 13 and werewillingto doit. That'sit, okay.
14 hear tribal elders from different tribes as well. 14 Let'sgo eat pizza
15 It creates areal interesting mix to do this. And 15 MR. STARZAK: Thank you very much, Chris.
16 we've completed 2011 and 2012 on this. And | had 16 Asyou may have seen, Vicki Rutson, the director,
17 alittle slide show | wanted to show, but | don't 17 had to leave to get to the airport. Cathy is
18 think I will. But basically, what we -- I've 18 still here, I'm still here, so we wanted to seeif
19 taken enough of your time. But | know what it 19 there are particular questions or comments or
20 coststo do this. Welliterally were ableto do 20 recommendations that we haven't heard yet while we
21 Class 3inventories, just the survey work now, in 21 have the court reporter? Any guestions about the
22 the park, thefirst year we did thiswe had 9 22 Programmatic Agreement, how we might begin that
23 students and we surveyed 1400 acres and recorded 23 work, or --
24 over 20 sites. The next year, | incorporated 10 24 MR. RHODD: Ben Rhodd, Rosebud Sioux
25 tribal students and 10 white students from other 25 Tribe. One of the issues that was brought up
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1 collegesinto this program, and we surveyed 1 during our discussion and is very pertinent for

2 2400 acres and we recorded 22 sites and a huge 2 thefuture of our negotiations and our -- the

3 amount of features. And the cost on that was less 3 number of acresthat we may be -- that we will

4 than $350 an acre for the survey. 4 have access to, is on those lands that may go

5 Now, we al realize that that's the 5 through condemnation and if they go through

6 survey work. There's everything that follows with 6 condemnation, the availability for tribesto be

7 that. The write-on the documentation for the SHPO 7 ableto accessthose also. Usualy, I'm just

8 office. And there's some thingsthat you guys 8 saying unusual, cal it atypical, whatever, once

9 haven't even resolved with SHPO yet, because some 9 condemnation occursit's at the last minute, so to
10 of thetraditional cultural properties haveto 10 speak, and in a sense of a project getting
11 be-- you guys have to address how that's going to 11 equipment to the field and etc., etc., there's
12 bedealt with on this project. And I'm aware of 12 always-- it'srarethat it goesto our -- it's
13 that and I've seen thisand | know -- | watch what 13 earlier. But it may work that way. That's great
14 happens and I've been involved in this. 14 if it does. But if it does not, because we're
15 But my job isto teach the kids the 15 dealing with a phased approach to this, we may
16 archeology part of it. Your job isto teach them 16 be-- we may be having to -- having field crews
17 thecultural part of it. But my job alsoisto 17 ready and out in the field very, very quickly. So
18 teach these kids how to deal with the Federal 18 again, it's coming back to the -- whatever's going
19 Government in the future. So that's about it, 19 to happen out of this PA, what's going to happen
20 okay. 20 with the EIS, and that's -- but one of the
21 But | appreciate everybody listening to 21 recommendations from Rosebud is that we have
22 me, and | wish | would have had the time to show 22 access to those lands once they become available,
23 you dlides, because what I've dealt with in 23 and I'm hoping that was a given, so to speak.
24 Bighorn Canyon isthe cultural resource, and the 24 But | want to remind everyone that that's
25 site density in that canyon runs anywhere from 1 25 an areathat we need to look at within the
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1 digressions that we have on the PA, MOA and 1 if wekind of can get these components together
2 somewhat down the road. Thank you. 2 and run it by you to get your thoughts going. And
3 MS. NADALS: Conrad. Oh, go ahead. 3 then maybein April we can dig into it alittle
4 MR. CONRAD FISHER: Conrad, Northern 4 bit more, and then that would be informed by maybe
5 Cheyenne. Well, some of the other issues that 5 in April we can sit down with the maps, see where
6 have been discussed with Charlene and Vicki, | 6 we need to get a hundred percent access, and start
7 think she's very clear about and understanding, 7 to plan that for fieldwork. So just athought.
8 and | know we're talking about the PA and the land 8 Just a proposal, that we don't have to do al of
9 issue. | don't think that we can do anything 9 that today, obviously. Cathy.
10 about that right at this moment. 10 MS. NADALS: But then | wasalso
11 However, | think the PA is something that 11 thinking, | was aso thinking that, you know, we
12 we could discuss a little bit, kind of see what we 12 could aways, you know, take a small break and
13 can do while we're still here for some of us that 13 then we could get into a smaller group maybe, and
14 havealittle moretime. And | would maybe just 14 then just really hash out some ideas about what
15 give STB and |CF an opportunity to say what they 15 kinds of items that the tribes would like to see,
16 envision asfar as aframework for this, whether 16 and do that now before -- while we still have
17 or not they foresee a starting point as far asthe 17 people here. Because I'm going to be here until
18 PA isconcerned. And by "starting point,” | don't 18 tomorrow, and it would be really good to know,
19 mean aframework -- | think we all know what goes 19 beyond what's on the walls, precisely what sorts
20 into aPA, but rather, what are some of the -- 20 of things you think would make sense in a PA for
21 some of the key points that we -- that we need to 21 thisproject, what kinds of considerations.
22 consider inthis PA? Isit something that -- | 22 That'sjust athought. | don't know. Whatever --
23 know in talking to Cathy and Rick, that they want 23 you know, roll up our sleeves and start, you know,
24 the support of the tribes, and it's easier said 24 start working onit. 1'm here until tomorrow.
25 than done because we all -- we all have alot 25 MR. STARZAK: If | could make a
Page 174 Page 176
1 of -- alot of work and it takes alittle bit of 1 suggestion also. Our very faithful court reporter
2 time, and so | would like to know how we can 2 has been typing almost uninterrupted for two days.
3 assist. 3 MR. STARZAK: She's going to need to
4 Obviously, we want to be included as 4 leave. It might be easier for usto brainstorm if
5 the-- interms of the creation of this, but I'm 5 we let the court reporter go to her family.
6 not sure exactly how we -- we can incorporate our 6 MS. NADALS: Yeah, that'swhat | was
7 commentsinto this PA. So it would be niceif you 7 thinking, and then anybody that can stay we can
8 could give us an idea about what your thoughts are 8 hash through more informally.
9 about the PA and the contents and so that we can 9 MR. SUMMERVILLE: | think sheis unable
10 kind of have an idea when we |leave here about the 10 to eat pizza and type at the same time.
11 PA. 11 MS. NADALS: So we'll say maybe make
12 MR. STARZAK: Please, Alan, just let me 12 it -- actualy, make thisthe end of the actual
13 just address something. So | would just say that 13 formal meeting, take a break, and then those of us
14 maybe yesterday was kind of the starting point, 14 that would like to hash out some ideas about the
15 hearing from all of you what needs to be done, how 15 PA can come back and maybe break up the tables or
16 toinvolvethetribes, al of these kind of 16 put the tables together so we can have a closer
17 thoughts that we put on the walls. And what I'd 17 working group. Does that sound okay? Does that
18 liketo propose isthat after the meeting, we look 18 make sense?
19 at these, we kind of put them together. We 19 MR. CONRAD FISHER: One -- go ahead.
20 understand you are al really busy. And after we 20 MR. COBURN: Just one quick offer redly,
21 can kind of organize that information in akind of 21 for those of you who don't have it, just asa
22 aPA framework, we can distribute it to y'all and 22 point of reference, because I'm not suggesting we
23 then start to get some feedback. And | think 23 takeit and make it the PA here, because that
24 Ben's suggestion, and Conrad repeated, of having a 24 wouldn't be necessarily appropriate.
25 meeting in, say, April time frame, might be good 25 We need to all meet, asthe Board and ICF
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have suggested, to hash through what you would
liketo seein the PA, and we'll have our thoughts
aswell, and there will be others, certainly ACHP
and the SHPO, and the other federal agencies, so
there are several partiesto the PA. But all that
said, | have -- | have a copy of the PA from the
last Tongue River case. If anybody wantsto see
it, just as a point of reference, we can get

copies made.

MS. NADALS: Yeah, that would be --
actually, that's something that Curley had even
suggested, so | think if you have a copy of that
we could look at, and you know, just to have
something to guide us, if you will, not to say at
al that it's going to look anything like this,
but just give us some sense of basic framework of
a PA and how we should insert certain things. |
think it would be great, David, if you could make
some copies.

MS. NADALS: How many people here would
like copies? Maybe about ten copies, and then
we'll end the meeting for the court reporter after
Conrad's words.

MR. CONRAD FISHER: Yeah, just | think
for the meeting, | think you may want to ask David
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if he can pay for the meeting, becauseit's all
contingent upon his ability to tell his superiors
to seeif he can convince them. WEell try to
twist hisarm, and he can twist their arm.

But on the other -- the other hook to the
story isthat | think alot of folks were thinking
that this meeting was going to end at 1:30 or so,
and | don't know what timeit is, and I'm not sure
how many are enthused about staying here. You
know, I'm interested in looking at the other PA,
and maybe we can come back and just briefly
discussit and call it aday. That would work for
me.

MS. NADALS: Whatever y'all want. I'm
perfectly willing to stay here longer, and if you
just want to take alook at the PA and then maybe
provide some feedback on it, and have that -- call
it aday, that's fine with me, too. Isthat what
y'al want to do? Just go ahead with Conrad's
suggestion? Raise their hands.

Y es, okay, that's what we'll do then.
Takea-- what isit? A 5/15-minute break?

MR. CONRAD FISHER: Yeah.

MS. NADALS: All right, and thanks so
much to our court reporter.
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MR. STARZAK: Thank you so much for
coming the last two days.
MS. NADALS: Yeah, for those who are
leaving, thank you so much.
[PROCEEDINGS ADJOURNED AT 2:53 P.M.]
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