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The foll ow ng proceedi ngs were taken at the
Holiday Inn, Board Room Rapid Cty, South Dakota, on the
16th day of January 2008, commencing at 9:30 a.m; before
Cheri MConsey Wttler, a Registered Professional Reporter,
Certified Realtine Reporter, and Notary Public wthin and for

the State of South Dakot a.
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M5. GLI DDEN:  Good norning, everybody. | understand
that we're going to start with a prayer this norning again.
Anbrose Little Horse (sic).

(M. Little CGhost says prayer)

M5. GLIDDEN: | understand everybody worked really
hard last night on the issues that were raised yesterday during
the first day. And | really want to thank you for com ng up
with sone point of concern. And | think it's obviously going to
take the bulk of the day to go over sone of these things.

But I was wondering how you all felt about first
starting out wwth a presentation of the website that DV&E -- HDR
actually, right, has designed for our use of this project so
that we can access information on-line like a |ot of the
reports, Programmatic Agreenent, things |ike that, of that
nat ure?

| s everybody okay with that, if we start out with
t hat ?

Ckay. Troy.

MR. MENTZ: Cathy, | have a question then. How |ong
will that take as far as the presentation and whatnot? Because
we do have a lot of issues. Sone of us may be |eaving early.

M5. GLIDDEN: Troy, do you have any idea howlong it's
going to take?

MR. KOGEL: M presentation is just eight slides,

about 10 m nutes of presentation and maybe about anot her
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10 mnutes for questions if anybody has sone.

M5. GLIDDEN: |'ve |ooked at this website, and it's
really inpressive because you go in -- | shouldn't probably be
tal ki ng about it, but you go in with a password, and you can
access all of this information on-line. And rather than having
to, you know, worry about getting it by mail, it's right there.

MR. HERB JONES: Cathy, if | could, so everybody
knows, at a couple of neetings we had | ast year we had fol ks
asking if there mght be a nore efficient way to get information
t han having everything mailed. And that's the reason for
putting together this website, so that there is a place where
you can easily retrieve information.

And you'll get the explanation on it all. But this is
a product of folks asking for this so that there would be a
efficient way for you to see it and to get the information
el ectronically rather than getting everything in huge vol unes
through the mail. But that's a little background of what you're
going to see.

MR. EAGLE BEAR: This is Russell. W had sone
di scussions |last night, and we never quite finished our
di scussion. And | think we basically keyed in on the work plan.
As you said, it mght take us the rest of the day to discuss
this. Q, you know, | don't know what your plan is, if you want
to have the discussion with us or | know the railroad people

probably need to go back and talk to their bosses about our
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proposal. | don't know, you know.

So but as Timsaid, sone of the people are |eaving
today, and we want to try to get as nuch done as we can. O
maybe down the road have another neeting. But we do need to
have sone -- a tinme to, if needed, to have sonme nore discussion
on ourselves. Because sone of the people had to | eave | ast
ni ght and got out toward the end of the neeting. So we want to

make sure that everybody is, you know, on the sane page.

M5. GLIDDEN: Well, yeah. | nean, we could postpone
this presentation if you think -- if we should nove right on.
MR. MENTZ: No. If it's 10 mnutes -- | guess |

rai sed the question, but if it's only 10 mnutes, if everyone
agrees, that's fine. Just so we don't take a half-hour or
45 m nut es.

M5. GLI DDEN: Ckay.

MR. SCOTT JONES: M nane is Scott Jones. |1'd like to
say a fewthings. | really appreciate Anbrose's prayer. | am
t hankful that you're asking us to renmenber our rel atives that
have gone on. | know that a lot of us are in nourning for our
relatives. And | too amat that period with ny nother passing
sone nont hs ago.

And | wanted to just acknow edge Cathy G idden who a
coupl e of days ago | ost her aunt. Her auntie passed away. And
| just wanted to give you ny condol ences on behal f of the people

| represent, Cathy. Because we have a |lot of things that -- how
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we treat people. | didn't know this yesterday.

And | just wanted you to know that | probably woul d
have still said what | said, but | may have said it alittle bit
differently. You're going through a hard tinme right now, and |
wanted to acknow edge that and just express, you know, that I
know what you're going through and so does all the triba
representatives here because we're constantly dealing with a | ot
of tragic things in Indian Country.

And | just wanted you to know that there's no
di srespect intended, that when we say what we have to say and
how we say it is no reflection of ny or probably anyone else's
personal feelings toward you or |ack of respect for the hard
time you're going to be going through in the next several
nont hs.

M5. GLI DDEN: Thank you.

MR. KOGEL: Ckay. Over the |ast several weeks we've
been putting together a website for the expansion project. And
here's the website. It's ww. stbpal06. org.

And when you enter that web address into |like |Internet
Expl orer and other web browsers it will take you to this page.
And it will look like this. It will have a log-in page that
will request you to enter user nanme and password.

And if you choose, you can click the Renmenber Me Next
Time box, and that will save your password so you don't have to

enter it in the next tinme you visit the page.
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So after you've successfully logged on to the website,
it wll bring you to this page, which is a project overview.

And it will just bring up sone general information about the
project history. And then fromthis page you can click on any
one of these itens here, and it will take you to the foll ow ng
pages.

Up here in the corner if you've successfully |ogged
on, your user nane wll appear in that upper corner.

And if you were to click on the technical reports, it
woul d bring you to a list of archaeol ogical reports. And
they're arranged by the title of the report. And then you click
on the title here, and then it will open up subsequent fol ders.
And it wll allow you to click on the volunme of the report or
the set of maps that are associated wth that report.

And then you'll have a choice of either just opening
the report and viewng it, or you can download it and save it to
your conputer to review |later.

| believe in the last 24 to 36 hours this will now say
archaeol ogi cal reports. There will be also another itemto
click on that says architectural reports. So they're now broke
down according to archeol ogy or architecture.

And then eventually they wll --

MR. MENTZ: Just a question. Maybe it's not a
guestion. But this is secured; right? Once you get into it, |

mean, so everybody's going to be assigned by tribe a user nane,
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or how does that happen?

MR. KOCGEL: There's the user nane and password that
will be assigned to all the THPGs or cultural resource
speci al i sts.

MR. MENTZ: Ckay. Wo el se?

MR. KOCGEL: There's another slide comng up that
reviews sone of the security.

MR. MENTZ: (Kkay.

MR. KOGEL: Here if you click on the org. chart, this
will take you to this particular chart. And you can click on
any one of the boxes. For exanple, the THPO box is highlighted,
and it brings up a list of all the nanes of the people that are
fromthe various THPO of fi ces.

If you were to click on the federal agencies, for
exanple, lan's nane would conme up. | believe Alice's nane is
there. M. Kangas.

| don't have a slide for it, but there's the
Programmatic Agreenent. You can click on that, and it wll take
you to the Programmatic Agreenent.

And then here we start to get into the security a
little bit. There is a log that's generated that keeps track of
every single person that visits the website and logs on. And it
creates this log. It has your user nane and then the action,
whi ch coul d be successful [og on.

For exanple, on January 10 A. Stanfill viewed a
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report, and it tells you the IP address of the conputer that he
used, and then it tells you what he | ooked at.

And then for sone of the web security it's user nane
and password protected.

MR. HERB JONES: Troy, just one thing on that. Every
user will have their own security? | nean, each user's going to
have their own user nane and password?

MR. KOGEL: Now the user nanme is the first initial and
your | ast name. Then the password is a randonly generated
password that is unique for each and every user.

And so also part of the security is every tine the
site is visited the user nane and the action is recorded in this
log so that the STB or whichever agency that's responsible for
the security can basically check and see what kind of action is
t aki ng place on the website.

And it captures the IP address of the conputer that is
being used to log on to the site, the date and tine of the
activity. And when you' re downl oading or going to view a report
it wwll ask you to reenter your user nane and password just as
an added security.

And then when you're done to ensure that you're fully
| ogged off of the website |I would recommend that you close your
web browser.

Some of the upcomng additions to the website, a | ot

of these will probably be within if not by the end of the week,
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probably early next week. W' re hoping to have upl oad
capabilities so that if you' re working in the field and you need
to get work hours or per diemof sone kind to the STB or

Louis Berger, that you'll be able to up |load a docunent to them
rather than having to fax it.

We're going to have a calendar. You click on a web
page. A calendar for the nonth will come up, and it will have
i nportant dates such as upcom ng neetings, the review periods
for various reports.

On the org. chart we're hoping that when you run the
curser over an individual's nanme that we'll have a link to an
e-mai |l address or a phone nunber, whichever is easiest for the
i ndividual, so that you'll be able to easily contact those
peopl e.

Previous neeting notes | believe is already on the

website. | think that went up on Mnday.
MR. MADSON: For the Cctober neeting?
MR. KOGEL: Yes.
MR. MADSON: Ckay.

MR. KOGEL: And basically that's it. [If anyone has
any questions at all, 1'll be happy to answer them

MR. HENKE: How does everybody get their user nane and
passwords so they can start using the site?

MR. KOCGEL: The user nanes and passwords are

generated. How they're to be distributed, |I would | eave that up
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to probably Randy and Davi d.

MR. WTHROW | think Berger can distribute them
We've got a list going around for you to nake sure we've got the
right e-mail address for you so that you're naned to that |ist,
and we'll make sure that you get assigned a password.

| guess one question for people to react to at this
point is who needs to be included. | assune we would provide
user nanmes and passwords for each tribal chairperson and the
THPO officer, unless you have other preferences. |If so, | guess
just let us know through e-mail, and we'll get people set up,
whoever you feel needs access.

MR. IRON EYES: | got a question right here. How
do -- is there like a point of contact for us to nake
suggestions or anything like that? Like I"'msure there's a |ot
of people here at sone point in the future they mght want to
say this site could be inproved like this or we want access to
this. That's one thing.

The second thing, | don't know how we do this, but |
would li ke a case history out there. | know there's an
Eighth Grcuit Court case that is relevant | guess to our
positions, and it would be nice if it was right there so
everybody could have the benefit of that know edge.

MR. KOCGEL: As far as reconmendations for inprovenents
to the website, | would be happy to give everybody here ny card

and you could send ne an e-nmail or call nme and fromthere we
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will do our best to make inprovenents to the site.

MR. IRON EYES: And then one nore thing is | know Tim
was maybe kind of alluding to it earlier, but maybe he's worried
about who's all going to have access as far as security goes to
the log-in record. You know, maybe -- is it just STB or is it
ot her THPGs that could be involved with it or that kind of
t hi ng?

MR. EAGLE BEAR: O Departnent of State.

M5. GLIDDEN: Well, | think we're just trying to keep
it project specific. And, you know, if there's any concerns
about -- | nean, it should just pretty nuch be |I would think
everyone in this room | nean, it's going to be pretty limted.
But as far as like the Eighth Grcuit Court ruling and sonme of
the other information that you may want regarding the history of
this particular project, we have a website. And | think we
shoul d probably have a link fromyour -- fromthis password
protected site to our website.

MR. KOCGEL: That's a good i dea.

M5. GLIDDEN: So that link would be like just an STB

link, and our website is ww. stb. dot. gov.

MR. IRON EYES: | was on it last night, and | | ooked
all over for it. It was |ike 33407, the case. | just couldn't
find it. | was challenged | ast night.

M5. GLIDDEN: It can be kind of cunbersone to get

t hrough, and there's a lot of docunents involved in this
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particular project. Wat we could do is if you could just |et
me know whi ch particul ar docunents you're -- you know, you're

interested in primarily. Then we can go ahead and have those

added on as docunents, STB docunents, maybe a category for STB
docunents or sonething, case docunents.

But if you want to talk to ne later, | can tell you
how to get into sone of these docunents on-line. Like you have
to go through filings and decisions, and that's where nost of
t hose docunents would be. And the ruling would be under
decisions. So but | can wal k you through that.

MR. HENKE: Can we for consistency's sake -- Troy can
be very hel pful and do things, but I think to be consistent |
t hi nk everything should go through Louis Berger as far as
security, passwords, changes to website so it's all in one
pl ace, we don't have peopl e nmaki ng changes randomy so we can
track what decisions were nmade and why.

MR. BIBLER: So if you would just forward all of our
suggestions to ne and Cathy didden, cc Cathy. |I'mworking with
these folks to get things going. Security was one of the
bi ggest issues as well as levels of security and different
| ayers peopl e can access. That's why we have the | og.

And we can tal k about you folks are going to have to
create a list of who you would |ike to have access, and we'll go
fromthere. And we'll keep it Iimted in that regard.

M5. GLIDDEN: Any other questions about the website?




© 00 N oo o0 B~ W N P

N NN N NN R R R R R R R R R R
a M W N P O © 00 N O U M W N +» O

15

kay. We'll just hand the m crophone over to you to
talk about the tribal caucus. One of the questions | had is |
know you m ght need nore tine to caucus.

Dd you want to spend part of the tine today to do
that rather than go through all the itens that we've got on our
agenda? Wuld that be hel pful for you to have nore tine to
caucus today? Anybody? Tinf

Any thoughts about that? Scott?

MR, SCOTT JONES: |'d defer to the group, but don't
you think we should try to get through sone of this and we'll
det erm ne whet her --

MR. MENTZ: | think we should get started on
di scussions pertaining to certain areas that we have concern
with, but also that knowi ng that, you know, we don't have al
the time on this day to do it, | think we should just get
straight to the working plan that you asked us to review and
nmake sone considerations on.

And in relation to the discussion that happened | ast
ni ght, maybe that could be kind of fitted in, squeezed sonewhere
in part of the discussions per -- in other words, each nunber
let's just cone up and summarize it if you want. And
particularly the things that we had a big concern on. Maybe
those types of areas we can identify needs nore discussion or
what ever .

Does anybody want to lead this what we did |ast night,
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the tribes? Russell was the person, but he's not in here.

Maybe we'll just start with nunber 13. |[|s that okay,
guys? That's point of concern nunber 13. This is the MA
issue, but just take a note of it. We'Il junp back to it in
just a second.

| think we're really interested in hearing nunber 2.
And nunber 2 stens from obviously we need coordi nation, a
conduit, if you will, for tribes to Berger, Louis Berger, who in
turn has, | guess, the contact or the chart of all these
entities that you' re showng here fromHDR all the way down to
all of your consultants and archeol ogi sts that we need a better
flow of information, how it's being established.

W al so want to know how that flowis in relation to
what you present to state SHPGs, in relation to identification,
det erm nati ons.

And we feel that will be a ot easier if we had our
own poi nt of contact, an individual that would be the catchall,
if you will, the individual that's going to be the person that
woul d be the liaison, if you will, of all of these other tribes,
that that's where the information's going to get collected by
this individual, even establishing it as an office.

W're talking duration here. | don't knowif it's
three years, five years, or what. Maybe we can review that
every year, but | think for a mnimumwe would like to lock it

in for three years that this person is going to be the person
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where all information flows in and out fromtribes, from federal
agenci es, docunentation, state SHPGs, al so areas where we can
start getting at |least a structured tinme line for consultation.
Maybe it's going to be quarterly or what. But those are sone of
the other things we still want to discuss.

But the point is w feel that we have to have one
tribal person that will be able to bring together the
archaeol ogi cal reports, give themto us, distribute themin a
tinmely manner versus Louis Berger or in this case all of these
reports comng fromdifferent types of consulting groups. Then
they're collected. And they're not uniformy, to sone degree,
we feel that aren't distributed appropriately.

Li ke right now we just had sone docunents presented to
us. |If we had a person that was right there keeping on top of
it, we would know in the flow and the tine |line exactly when
stuff are comng in. And the quicker you get it to us the
better. And that alleviates a |lot of the problens of us not
under standi ng. Wen we fear consultation's going to happen we
rush over here right away to nmake sure we defend the position of
our ow tribes. But yet as tribal nmenbers here we're saying we
need a better process.

So we feel that this person should be at | east
establ i shed. This person also should have a person that's goi ng
to help them assist themin the office duties, be it an

adm ni strative person. So we'll have an archeol ogi st and
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adm ni strative person. Kind of |like a project manager for the
tribes. Amr | saying things right here, you guys?

Junp in if that's not what | heard last night. Just
junp in any tine. But we feel that needs to be funded. | don't
know how it's going to be funded. O course, we never really
di scussed that, whether it's comng fromBerger, DVM&E. That's
something | think we really need to discuss. Is that a
possibility | guess?

Sonme of us wanted to hear that before we left today of
that type of a process being established. Because obviously you
need to have sonebody fromthe tribal side here, especially when
you start talking TCPs in the long run here. W're going to
have to have a way to have a trust neasurenent in place. And
that's putting one of our person there gathering and conpiling
our information comng fromour tribal nonitors and spiritual
peopl e.

That's why | raised the question earlier and | seen
you listing all of these archaeol ogical reports. Now when you
start tal king about proprietary information -- intellectua
property rights canme up |ast night also. How do we protect that
i nformation?

W just don't want anybody clicking on a website and
pul ling off all of our sensitive information also. So it's a
trust factor, trust nmechanism we want to establish.

Establ i shing these two positions will do it.
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MR. SCOTT JONES: |'d like to add to what Ti m has
outlined. As he said, we tal ked about devel oping an office
Wthin this structure sonehow that would provide for data flow
and coordi nation, that they woul d need professional technical
staff, including but not limted to an archeol ogi st, that they
woul d need adm ni strative support |like an adm nistrative
assistant. And correct ne if I'mwong here on any of this.

And they may need other type of adm nistrative support.

And as we were | ooking through the P.A and the MOA,
whi ch of course are both conditions of the project, the EI'S, the
Final EI'S, we tal ked about how we would neet things like -- and
develop things like the tribal nonitoring portion, including the
construction tribal nmonitoring portion, and that this office may
actually be able to function as an oversight office for the
tribal nonitoring aspects, both of them

And | kept trying to think of the word |ast night and
what kept comng to ny mnd was the word -- and this was not
di scussed in caucus so |'mgoing to preface what | say but the
word that cane to ny m nd was onbudsman, a quasi -onbudsman, a
proj ect manager and devel opnent coordi nator.

And onbudsman nman because it woul d kind of handl e
rel ati ons between the structure and bringing the tribes in.

Proj ect manager to handle kind of the nonitoring and sone of the
data flow. And a devel opnent coordi nator because we're talking

about devel oping training prograns and enpl oynent opportunities
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for tribes. W're tal king about devel oping protocols as |isted,
| believe, both in the P.A. and the MOA. And we're talking
about things like, as Tim has nentioned, confidential
information, intellectual property, and how those things are
handled in a respectful way could be devel oped through this
of fice.

And another word | couldn't think of last night and it
was i nvented by the group but | look at this as kind of a
prototype, a prototype formal office that tribes can trust,
because it's tribal people, that the railroad, the STB and
everybody else can trust, ACHP, whoever, because it's filled
wi th professional people, qualified professional people, and
that also is inforned enough to hel p devel op the vari ous aspects
contained in the P. AL and the MOA that are undevel oped.

And so things like your cross-cultural training,
whi ch, again, we didn't really flesh out last night -- well, |
had to step out. Let ne preface that by saying | had to step
out for 45 mnutes or so. But the cross-cultural training, this
office -- and, again, this depends on how nmuch you're willing to
put intoit. And you can see there's TBD -- or, excuse ne, the
tribal representatives can see there's TBD witten on our notes,
to be determ ned, as far as anounts because you were very
unconfortable yesterday with us determ ni ng budgets and things.

And so that was respected by all of the tribes. And

we just ended up -- and | think -- | can't renenber but |
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believe it was Timwho said -- or Russell or sonebody said we'll
just put to be determ ned. Because you have pay scales. And |

know Ti m addressed this last night in the caucus. You have pay
scal es that probably should be followed in determ ning what kind
of budgets are devel oped.

Soinny mnd -- and, again, it's going to be opened
up, | really support this idea, and | think everybody did
because it gives us sone formal standing, and it gives us a
tangi bl e organi zation that we can interact with on an ongoi ng
basis, i.e., this office.

So | just wanted to add that to what Tim had said.
Thanks. And, of course, let ne just add that we have to talk
about location and things like that as well.

MR. WH TTED: One of the concerns with the |ast
ar chaeol ogi cal surveys in the Black Hlls was the process of how
monitors will be paid. This office would be able to facilitate
that also. And that would nake it a |lot easier for
Loui s Berger.

MR. BIBLER: Yeah. W had tal ked about that, and it's
great that you guys have cone up with that as a consensus to do
that because | agree. That would probably be the easiest way,
single point of contact, and we wouldn't have to be doing, you
know, 15 invoices on a weekly or biweekly basis. So that's
wonder f ul .

MR. WHI TTED: Yeah. And the other point too is being
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able to coordinate the nonitors' reports of putting themin one
report.

MR. BIBLER: Absolutely. Because |I know sone fol ks
have turned in reports to me and | felt unconfortable and |
asked them about it and they said, oh, no, it's fine. And I'm
sure other folks created reports and it went to the THPO office
which is fine too. And this way it's a clearinghouse, and you
fol ks have the option of what to share and what not to share.

MR. YOUPEE: | think it's a viable solution to get
around he said/she said regarding informati on exchange. And |
think it acts as a buffer from DM&E and Berger as well as
Surface Transportation before it gets to the tribes and
deci phering or defining what that information is and who that
i nformati on should go to regardi ng governnment -t o- gover nnent
rel ati onshi ps.

So it is a viable solution to what we see today. And
| think that there's nmutual benefit to that office fromthose
individuals to provide that exact sane information to the
agencies involved in this Programmtic Agreenment. But, again,
it really clearly defines where the tribes want to be in this
i nformati on exchange. And certainly we can collect information
and develop an information infrastructure, sonewhat of what you
have as a database on-line.

|"mreluctant to go on-line with any information

because that informati on can be taken froma | ot of other
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agencies or individuals. And so | don't believe that's the best
way of communi cating regarding confidentiality. Confidentiality
is a big thing for --

(Di scussion off the record)

MR. YOUPEE: | think the solution that we all seek is
parity, and | think it's -- | think the solution that we seek is
the parity through understandi ng of what each other is supposed
to be doing and their objectives. So we want to have
transparency as well that we are all follow ng the sane book and
we're all seeking the sanme outcone as a result of that.

And so this initiative -- we were asking for
initiatives yesterday from DV&E, how t hey woul d see that
enpl oyment stimulus or a benefit package. And that's beyond the
cul tural invol vement of our agency. It's nore involved in the
econom ¢ devel opnent of a soci o-econom ¢ devel opnental inpacts
that we have with prosperity in this part of the country
involving railroad, coal, and energy. And so it plugs the
tribes in as beneficiaries as well.

But this office is going to provide a great deal, |
think, of definition of tribes. You have multiple tribes here:
Shoshone, Arapaho, Cheyenne, Lakota, Dakota, Nakota, Omaha,

Maha, and others. And then we have -- we still have the
civilized tribes to contend with as well, and they're part of
our makeup too. They have sone interest.

So | think this office can provide a great deal of
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information for all of those agencies and tribes.

M5. GLIDDEN: Sounds |like a great idea. 1Is there any
way that you could flesh that out, precisely what the makeup of
that particular office would be and positions and what they
woul d be doing and how they would interact, | nean, in terns of
a witten format that we could then all have access to?

Wul d that be sonething that we could have as an
outcone fromthis summt?

MR. MENTZ: Are you asking to put together like a
scope of work, a job description, like that?

M5. GLI DDEN:  Yeah.

MR. MENTZ: | guess we'll do that, but | guess we also
need to hear a response from DVBRE or whoever it is on the
feasibility of that.

| guess the question would be what do we have ri ght
now that could offset what we just proposed? Maybe that's what
we need to ask DVBE

MR. HERB JONES: Well, | think first off | just want
to say | think what you're tal king about seens |ike a very
| ogi cal type of approach to things. |Is the better you can
coordinate the information and the flow of information and the
nore there is kind of -- | guess | look at it fromlike the STB
with Cathy being the STB's point person or with the |iaison
position we have at the DMBE | think to the extent that you can

create that kind of a position in the tribal community to
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interact with, it would be very beneficial to the systemfor
everybody, for organi zation, for flow, for all of that.

"1l just tell you from our perspective |I think the
things we would want to be able to knowis we'd like to be able
to see a budget and organizational chart, kind of information
qualifications for people who would be serving in any capacities
there. And, | nean, we have to have an understandi ng of what
we're getting into.

| think sonme descriptions of responsibilities wll be
critical. And I think it's one of those things that likely if
it gets going will be one of those things where you may find
addi tional responsibility for -- you know, if it works like
anticipated, that you mght be able to put additional things in
t here.

One of the things you were tal king about, for
instance, was |like the training aspect. Again, it could be
coordinated, facilitated through that type of a structure. And
| think it would make it nore efficient for all parties to have
t hat .

"1l just tell you the first thing I have sonme concern

about is how grand of an idea it is and the budget for it |

think has to be realistic. And, | nmean, in ny head | can see
sonet hing that has, you know, |ike was described, having a point
person and adm nistrative assistants for that. | think that

woul d make sone sense. At least it's sonething we'd want to
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certainly entertain and ook at it and see what we're talking
about .

And | think the other thing | would say is you nmay be
able to set sone kind of a nodel here for future prograns and
projects. And if you can put sonething together here and if the
tribes can act in concert to have an entity |ike that that works
for all parties for that point, | can see where -- see the
advantages for the long run for everybody.

But, again, | think there's sone fundanentals we need
to go through and nake sure those things nake sense. And I
t hi nk what Cathy was sayi ng nmakes sense to ne. W just need to
know what we're | ooking at and how it would inprove on what now
is really kind of a shotgun approach to this all in ny mnd.

Because what STB has to do, as you all know, is they
are now responsible with acting with every single tribe on every
single thing, and it's very hard. |'ve got the to tell you from
our perspective it's very hard to conduct that kind of
i nteraction.

So to the extent that can be coordi nated, organized,
done better, nore efficiently, |I think certainly we woul d want
to entertain that but see sone detail toit. |'mnot asking for
a book on this thing, but | think to have an idea of what it al
means and the responsibilities at least initially so we have a
good feel for that and can nove forward on it. | can see sone

great advantages to it.
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MR. SCOTT JONES: | just want to rem nd you, Herb,
that we were asked not to put a budget together. | nean, we had
the sense that we weren't supposed to do that. And we -- |
appreci ate your support for the notion and your understandabl e
reaction to a shotgun approach, but sonetinmes you catch better
birds with a shotgun.

And let nme just say this as well, that when we
devel oped the P. A and the MOA and those becane conditions of
the permt we knew that sonething like this would have to be
devel oped. Because plain and sinple, the trust factor.

To build trust and to build professional respect, we
knew that there would have to be sonething like this fleshed out
eventually. And I think we don't want to get too specific at
this point because you have to admt that -- well, for me anyway
|"mreacting to a work plan that | just got January 4. And
al though | probably had notes stuck somewhere from your previous
nmeetings, | never really looked at it until getting ready for
this neeting. So it's kind of newto nme in that respect.

And the tribes, you know, talked in depth about this.
And this is our initial reaction to devel oping a viable work
plan. And, by the way, through a structure that neets severa
or potentially can neet several criteria that are outlined in
the P. A. and the MOA.

| nmean, things like a unified process under nunber 7

in the MOA for NAGPRA regul ati ons and procedures, that can | ook
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at things like an ethno-historic report, ethno -- gathering
et hno-botony informati on and other studies on animals, aquatic

pl ants, et cetera, on |ooking at what is nost pressing right

now, which | heard yesterday is the nonitoring -- it seens to be
the nonitoring stuff. That's what | kept hearing -- | could be
wong -- on what's nost pressing.

But let ne just say fromwhat | understood is finding
a way to handle the nonitoring and dealing with tribal issues
with the nonitoring and nmaking sure the nonitoring was out there
doing what it was supposed to do both with construction and
otherwise. It potentially can deal with -- in the long run the
MOA becones a managenent plan which lives, no matter who owns
the railroad, for the life of the railroad under the terns of
the FEIS and the permt.

14 and 15 specifically state that the terns of this
MOA will be rolled over into a managenent plan. And the
managenent plan goes for the life of the railroad as identified
in 15.

It can deal with things like hel ping to develop a
tribal nediation conponent, a group task force. And so this is
an initial proposal | think, Herb, that as sonebody said -- and
|"mglad Russell's back because it mght have been him it m ght
have been Tim that, you know, we may need a little nore give
and take on this, but we tried to respond to what was asked of

us yesterday. And in a big way -- because we were told, you
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know, no budgets because we don't know what we can do. And how
do we fulfill the work plan, and we want you to | ook at things
like cross-cultural training and tribal study.

And so we responded to that with the notion of
establishing this office that can becone a part of the structure
of everything that's happening. Thank you.

MR. BIBLER: Hang on just a second. They have a door
open in the back. That's why you're feeling a draft. They're
novi ng sonething in, and they were going to turn the heat on
here until that door is finally closed. So we're kind of stuck

with this right now.

| apol ogi ze.

M5. GLIDDEN: | just wanted to say one thing in
response to the idea of this onmbudsman, | guess.

MR. SCOTT JONES: |'mnot sure everybody bought into

that. That was just one of the things | envisioned.

M5. GLIDDEN: But | guess I'm-- it sounds like a
great idea, but | guess |I'mthinking, you know, from STB's poi nt
of view that we need nmonentum And | guess we were kind of
hopi ng that this work plan that we devel oped is sonething that
could be nodified to neet, you know, your needs.

And a lot of things that are in the MOA | believe are
addressed in this work plan. You know, you had nentioned the
et hnogr aphi ¢ studies and so on, and that's -- we have that

i ncl uded under our tribal study. And then the grievance
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procedures. W have that in there.

Fromthe STB's point of viewin terns of just the
| ogistics of this, one of the big issues is trying to get these
reports reviewed and get your feedback on eligibility. And so
there's so many of these reports. And if we can develop a
process where maybe you would have this office actually be able
to review these reports on behalf of all the tribes, it would be
unbelievably helpful. | nean, if that's sonething that is
possi bl e.

MR. SCOTT JONES: |Isn't that what we were saying? Tim
and Russell, isn't that what we were saying? W want to

organi ze this office to handle the data flow? That's what we're

sayi ng.

M5. GLIDDEN: Basically this office would be
responding to the reports. It wouldn't have to go through all
the tribes.

MR. SCOTT JONES: It would coordinate the overal
response of all the tribes and where they're at to these
reports.

M5. GLIDDEN: That would be fantastic.

MR. YOUPEE: Yeah. But there's a great deal nore than
just that --

M5. GLIDDEN: | guess I'mjust trying to get clarity
on that particular issue.

MR. YOUPEE: Let nme expound on that. This office
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again wll be nmutual benefit. And as far as adm nistration
operational tasks, handle client conplaints. ay. This would
include not only the tribes but everybody el se who is plugged
into that system

Organi ze the mai ntenance schedul e, conduct information
systens equi pnent inspection, conduct office facilities
i nspection, produce information systens operational report,
prepare work distribution, inplenent |ost procedures, delegate
job functions, recomend assets disposal, verify mnutes of
nmeetings, establish information systens equi pnment mai ntenance
schedul e, endorse job schedule, justify departnental expenses,
verify office facilities, and inspection. Nowthis is just the
adm ni strative operational task.

I f you | ook at adm nistration organi zation policies
and procedures, nonitor staff attendance, enforce office
regul ati ons, prepare office security and safety procedures,
organi ze informati on systens security control, enforce security
and safety procedures, review security safety procedures, review
staff code of conduct.

Now one of our main concerns is the confidentiality.
Wll, that's ny main concern. Confidentiality. Because | see a
ot of stuff going out on e-mail even fromtribes that should be
confidential and seemto be putting nore personal things in
front of professionalism So | think this would be kind of a

cl eari nghouse for that kind of stuff.
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W' re | ooking at organi zed departnental and even
recruitnment regarding your nonitor, regarding your elder
participation, and that could be conduct staff interview,
conduct elder interview, recruitment, nmonitor staff recruitnent,
reconmend manpower pl anni ng.

Recomrend manpower planning is sonething that is
necessary when we get in the conflicts of conpensation from
monitors. | think that, you know, we've gone through enough
problens in those areas.

| mpl enent departnental recruitnment policies and
procedures, recommend disciplinary actions, of course, reconmmend
di sm ssal actions, plan departnent nmanpower recruitnent.

Now this has gone nore than just an idea for ne. |
seen the viability of this last night, and | thought I'd work on
it. Oganize human relations function. Monitor staff welfare,
nmoni tor staff performance, conduct section neeting, perform
staff counseling, conduct departnental neetings, review staff
performance, and recommend pronotions.

And organi zati onal departnental budget. Specify
departnent al needs, prepare section budget, nonitor departnent
budget, control departnent budget, forecast capital expenditures
and recruitnment, prepare departnental budget and review
depart nment al budget.

And, of course, we have nanage operations inventory.

(I'naudible) with other departnents and agenci es, advance staff
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departnent prograns, organi ze and manage for purchase and
speci al assignnents, organize information research and
devel opnent .

So there's a ganut of responsibilities or objectivity
that this programor this office would perform Now this office
again will act as a buffer between tribes and DM&E or the
Surface Transportation agencies so that information becones
defined, and it beconmes nore friendly.

And if it needs special attention, of course, those
persons that are nore know edgeabl e regardi ng these | aws can be
contacted, and there could be a one-on-one before that
i nformati on cones down to the pipes.

What do you nean by this letter, you know? This is
what it says to ne. Are you sure you want this letter to go
out? Stuff like that.

But, again, this office is needed. And | think if
we're going to continue in good faith to find sonme nodel that we
can all agree on, that if that's our intentions, then certainly
we want to inplenent this program

M5. GLIDDEN: So just to be clear on this, the current
work plan is off the table for the tribes? |Is this sonething
that we can work into it or that could be part of it, or are we
scrapping this?

MR. HENKE: | didn't hear that.

M5. GLIDDEN: Ckay. So it would be basically -- is
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there any way that you could go ahead and just -- | think | just
feel like | need nore clarity on exactly what this office would
do. And I have a sense, but if we could have a -- you know,
just a clearly -- 1 don't know how that would work in terns of
this work plan. That would be really hel pful.

MR. YOUPEE: And | think that's not your concern
totally. | think that's the benefit of DV&E and how DMVBE is
going to interact with tribes in the long haul. W can continue
to consult with consultants on your behalf, but | think the |ong
haul or the long-termrelationship is going to depend on how t he
tri bes and DV&E coordinate that.

MR. HERB JONES: One way or the other, | think that
again if we can see sonething that's put down and have a chance
to look at it, see what it is, see if there may be different
ideas fromdifferent fol ks about what |levels you go to on it,
what the functions are, | don't know who all the funding woul d
come fromon it.

Fromthe laundry list we've heard | think sone of
those things would go beyond the capacity certainly of DV&E, but
| don't know who the funding parties mght be. But the way I
see what you're tal king about, and I want to nake sure |
understand it too, is we have a work plan. W've got -- that we
have from STB, but what we're trying to find in ny mnd fromthe
tribal community is a way to better organize the flow of

information and facilitating of activities fromthe tribes to
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the tribal interaction and to have an entity there that can
coordi nate anong the tribes as well for information used in both
directions fromthe STB's flow of information as well as from
the tribes to the STB -- fromthe tribes to the STB

And | can see where certainly it's in our interest too
to have the nost efficient way of doing that. | don't know if
everything we tal ked about is -- you know, |I think that's
sonmething certainly we would like to | ook at, see what it |ooks
like in total, look at howit would be budgeted.

The one thing | did want to say to Scott too is |
think on the budget things, the things we didn't want to get
into are things where the potential costs are really unknown,
and that was |ike when you get to mtigation and conpensati on
W don't know what we need mtigating and conpensating for.

Here we're tal king about adm ni strative and day-to-day
type function things. | think we can be realistic and | ook at
that and figure out what kind of budget we m ght be dealing
with. And, quite frankly, that is a part of reality to us.

And also | do see sone great efficiencies in this type
of systemcertainly we want to entertain and work with the STB
on. | hope we nake a proposal we can all look at. And I think
to the extent that conplinents the work plan facilitates this
wor k being done, certainly I wouldn't discourage you from
pursuing that and would |ike to see what that all entails.

A lot of the things you say | think nake sense.
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think, quite frankly, for the tribal community in the future |
think it's a pretty good idea to have an organi zati ona
structure there that can interact with not just the DVRE project
but other projects as well in a coordinated way fromthe triba
comuni ty.

| think that would be, quite frankly, to everybody's
advantage. 1'd like to see how that would be structured
financially, exactly what responsibilities STB says woul d nmake
the nost sense for that kind of a structure fromtheir
perspective. W too would want to chine in.

But certainly again | wouldn't discourage you from
doing that, can see sone great advantages of pursuing sonething
along those lines. |If that's sonmething we can continue to
refine -- as you |l ook through the work plan in the com ng weeks
or nonths, that's certainly something we would like to certainly
| ook at.

MR. BIBLER: Yeah. | have to agree. Sorry. Just let
me get this in quick. | think it's a huge leap in the right

direction to have a single voice and to be able to communi cate.

And as far as the budget's concerned, | can help out with that
as well, if you want, whoever's creating it, and we can try to
get an idea of what you want, that sort of deal. But this is a

real positive, positive step in the right direction to get this
thing going and get a consensus on it.

M5. SPOTTED EAGLE: | guess I'mgetting the sense then
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that we probably need to caucus maybe and tal k about sone
specific issues. But | wanted to nmake a couple of comments.

One | think that the exciting thing about it is
devel oping things that we don't even think about that are
unf oreseen in devel oping future working relationships. And I'l
use this as an exanple. Wen we went out on the River with our
nmonitors we kept our own database, and one of the things that
ended up developing is what is called a truthing nodel.

And so the Corps would nake these predictive nodeling
t hi ngs of saying how nuch erosion is going to occur on the bank,
and they woul d depend only on the conputer. And once we got out
there and we did our database, our information was nore accurate
and nore truthful by having physical people out there. And it
actually was directly opposite of what the conputer predicted
with the truthing nodel.

So in a sense what we're doing is developing a
trut hi ng nodel of saying what does it |ook |ike when you have
successful consultation infused with spiritual and cultura
consideration. And so you're developing a tenplate that could
be adapted other pl aces.

The second thing is in corporate | anguage they call
t hat val ue- added work because the anmpbunt of tinme they put in --
| know | kept himon the line alot. So in a sense we're
hel ping out infrastructure. So it goes both ways. So | just

wanted to nake that comment.
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GLI DDEN: That makes a | ot of sense.
SPOTTED EAGLE: But | feel the need for a caucus.

Bl BLER: Thank you.

5 2 B &

GLI DDEN:  Should we give you an opportunity to
caucus sone nore at this point then?

MR. SCOTT JONES: Can | just nake one nore comment ?

M5. GLI DDEN:  Sure.

MR. SCOTT JONES: Very briefly. | think that this
structure that's -- we're going to be tal king about further also
provi des a nechanism for people |ike the ones to ny right other
than Curley.

Mont ana, the SHPGs' office in Womng, the SHPO in
Sout h Dakota, people |like ACHP, the National Trust For Hi storic
Preservation, that they wouldn't be going through, you know,
this unending list of who's the representative now, that -- and
there are how many ot her federal agencies here invol ved?

There's seven all together?

So, | nmean, | think also that that would kind of --
hate to use the word but streamine the communications
i nteragency-wi se as well as between the other partners here,
which are the SHPGs and ot her signatories.

And hopefully we'll get the Gay Eagles and the treaty
rights people that are invited signatories and the Medicine
Wheel Coalition and others, we'd also get thema place that they

could get sone information as well.
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That's all | wanted to say.

M5. GLI DDEN: Thank you.

MR. EAGLE BEAR: | guess we need to caucus on this,
but we need to go down the list of the work plan. And maybe
when we get out of the caucus or whatever | don't know how the
group feels but we had sone | anguage that we wanted to clarify
and insert into the work plan so that we're all on the sane page
ki nd of thing.

M5. GLIDDEN: Either way. |If you want to do that now
or do that later.

MR. EAGLE BEAR: What do you guys want to do?

MR. YOUPEE: | think we better do it now.
MR. EAGLE BEAR: | guess we can caucus first.
MR. MENTZ: Could | ask one question before we |eave

here as far as continuations of these efforts here? Just so |'m
clear of wal king out of this neeting, it says Tri bal

Consultation Summt. And are you going to continue to hear this
from federal agencies' responsibility? One of themis to
initiate consultation.

And to me there's an understandi ng out there between
all the federal agencies now that there's certain ways that is
wor ki ng when you start engaging tribes in consultation.

And we went through an eye opener with the Departnent
of State here on the Keystone Pipeline. And I'mjust wondering,

you know, when you cane here were you thinking this was
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Section 106 consul tation?

M5. GLIDDEN: Yeah. This is all about 106.

MR. MENTZ: Ckay. So we're not tal king about
Government to CGovernnment. We've heard you say that.

M5. GLIDDEN: Governnent to CGovernnent in terns of
106.
MENTZ: Pardon ne?
GLIDDEN: In terns of 106.

2 5 D

MENTZ: \Wat ?

M5. GLI DDEN: Governnent -to-governnent consultation
bet ween Federal Governnent and federally recognized tribes as is
requi red under Section 106.

MR. MENTZ: So in the instance of Paige here, when you
sent determnation letters fromthe federal agency's duty to
determne effects, you send that over to the State of South
Dakota, you nmean you engage the Governor also in that -- in
relation to what you're doing with nme right now? Because you're
m xi ng appl es and oranges is what |'m saying.

M5. GLIDDEN: Al we're doing basically is follow ng
the Section 106 -- (Inaudible).

| guess I"'mjust a bit confused by the question.

MR. MENTZ: Ckay. The question is what do you feel
this is consultation in relation to what you're required to do?

M5. GLIDDEN: Well |, nmean, the consultation process

requires that we take into consideration the concerns of
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federally recogni zed tribes and that we include tribes in the
identification of properties of traditional, religious, and
cultural significance and that we consult with federally
recogni zed tribes in terns of the eligibility of these
properties, and that we also include tribes in determning how
those types of sites will be treated or mnimzed or avoi ded and
as outlined in the P. A

The Programmatic Agreenent was devel oped at the end of
the 106 in a sense -- at the end of the 106 process in 2003. It
was the docunent that was devel oped as an outcone of the
consultation process. And it's now our working docunent.

MR. MENTZ: Let ne clarify then. You're mxing it up.
You just confuse ne when you bring in Governnent to Governnent.
Clearly 106 says you need to initiate that consultation with
interested or affected tribes. You're also engaging the THPO
of ficers.

| came in here as a preservation officer for the
Standi ng Rock Sioux Tribe. | didn't conme here to engage
consultation on al so a governnent-to-governnent |evel, what
you' re talking about. | think our chairman here alluded to that
yesterday. Wen you're going to do that you need to engage the
tribal |eadership on that level, not ny level.

M5. GLIDDEN: I'msorry. W have sent out letters to
the chairs of all the tribes, as | understand it. Everything --

everything that's been sent to the THPGs has al so been sent to
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the tribal chairs.

MR. MENTZ: Ckay. But that's not ny point, though.

Let ne just finish by saying | would be here to consult on those
docunents over there. Al the sites, that's part of one of the
listings, nunber 7, site identification. | think that's where
we should be at right now That's what you're doing. You're
initiating through the THPO ny | evel.

You're also initiating it through Paige sitting there
because of her responsibilities as the SHPO. Right, Paige? You
represent that SHPO office right now. You're sitting there
listening to us to see what the tribe's input is regarding
identification and those areas in there. That's what she'll be
doi ng right now.

M5. GLIDDEN: Well, we're at the stage of
identification, yeah.

MR. MENTZ: So are we going to discuss the reports?

M5. GLI DDEN: Today?

MR. MENTZ: Yes.

M5. GLIDDEN: | guess we could. They're pretty
ext ensi ve.

MR. MENTZ: Were you prepared to conme here to discuss
t hose?

M5. GLIDDEN: Not to discuss the reports in specific.
But to go through a process --

MR. MENTZ: Sane thing as -- what |'m|eery about then
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is witing ny nane dowmn to this |ist that just now went across
here. And you're m xi ng governnent -to-governnment concept wth
the THPGs, which is required. They're required to consult also
with the SHPO on determ nation of effects.

M5. GLIDDEN: Right. W're not there yet, at |east
when it cones to --

MR. MENTZ: Again, ny understanding then that this
whol e neeting is not government-to-governnment consultation. You
are initiating a consultation process under Section 106.

Ar | talking to the choir or -- | nean, do you
under stand what |'m saying here?

M5. GLIDDEN: | understand.

MR. MENTZ: 13175 executive order, CGovernment-to
Gover nnment - consul tati on coordi nati on versus 106 THPGs, SHPOs?

Do you understand what |'m sayi ng?

MR. SCOTT JONES: | need to step in here because |I'm
here on nmultiple |evels.

MR. MENTZ: Well, | understand that. But what |I'm
saying, that's why I'mclarifying what does tribal consultation
summ t nean?

MR. SCOTT JONES: | agree with that. But I'mthe
poi nt of contact for anything going on with DVRE Railroad first.
Secondly, I"'mthe historic preservation contact for the Lower
Brule Sioux Tribe as well as the NAGPRA contact.

Now we are here discussing 106. However, there is a
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record of decision that identified several conditions for the
permtting of this project that go outside of 106.

Those conditions, sonme of themlisted in the MOA.
Some of themlisted in other aspects of the record of decision.
But they're conditions there are larger than 106. 106 is
extrenely inportant. It is one of the things that opened the
door .

But there's al so executive orders out there on triba
col | aboration and consultation. Those also are things that open
the door. The executive order on tribal consultation and
col | aboration, which by the way | think the threshold you have
met with your conmunication with the chairman -- the chairnman
got the same information |'ve gotten. And | visited with him
frequently about this. |In fact, | talked to him yesterday.

As a point of contact for DV&E, | am here consulting
on a governnent-to-governnent basis. As a tribal historic
preservation point of contact | am here consulting on 106. Now
|"mnot in the sane capacity as Tim and the other THPGs outsi de
of ny reservation boundaries. Wthin ny boundaries | am And
so | have to rely nore so than them-- they' ve exerted a greater
deal of sovereignty. | have to rely on the SHPO a little nore,
if I could just finish ny discussion.

Now we' re here, the Lower Brule Sioux Tribe, through
nmy person, we're here looking at all of the 106 issues.

However, we're also | ooking at several other aspects of what
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this railroad entails, including, you know, what |'ve been
beating up, probably overblown it, is economc possibilities
here. And also wildlife possibilities, which goes in many ways
out si de of the boundaries of Section 106 and go into the
Endangered Species Act, which I"'malso here at this tinme wanting
to make sure ny tribe's interests are protected.

' mal so here under the Executive Order of Sacred
Sites, which can be related and maybe not totally but through
Bulletin 38 to the National H storic Preservation Act.

But nost inportantly, | am here because of the NEPA
process. NEPA triggered the whole EIS. It wasn't 106. It was
NEPA. The National Environnmental Policy Act requires a process
of discovery, which at that point ny tribe is contacted and said
what are your issues? The related law -- the National H storic
Preservation Act, which includes 106, 110, and every other part
you want to throwin there, Bulletin 38, et cetera, that is part
of the involvenent of why |I'm here.

And then you have executive orders, sacred sites,
tribal consultation collaboration. There's several. | can't
think of themall. Endangered Species Act, the Anerican-Indian
Freedom of Religion Act. Part of even why I'mhere is the
Bal d Eagle, the eagle protection -- | can't renmenber it, but
the -- that act, as well as several others, ARPA, Archeol ogical
Resources Protection Act.

And so the authority of ny sitting here does not
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solely derive from 106. The authority for ny sitting here
derives fromne nyself, okay. I'mnot a THPO. 1'ma cultural
preservation person identified by ny tribe. But |I'malso the
poi nt of contact for DWRE consultation unless the chairman and
t he council cone in.

So we're dealing on a variety of levels here. And I
understand that confusion. |It's not been clarified. It has not
truly been clarified. But | need to tell you why |I'm here and
how | " m here. And, of course, a big part of this is 106. 106
has got wonderful statutory |anguage that you're required to
follow. But there are several other pieces out there that cone
into play.

And so when you say you're only here for 106, | think
that's sonewhat of a msstatenent. You are here because of the
conditions in the EIS, a big part of which is the Nationa
Hi storic Preservation Act. But NEPA. NEPA, NEPA, NEPA. Thank
you. And the conditions of the court ruling. Thank you,
Curley, for that as well.

M5. SPOTTED EAGLE: Could | request a tribal caucus?
| need to say sonething to the tribal.

MR. MENTZ: Could you still please answer ny question?
Are you going to initiate 106 consultation with ne once you
finally review all the reports and we get the reports? It's
kind of the cart before the horse.

V5. GLI DDEN: Yes.
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MR. MENTZ: That's what |'mhere for, just to clarify
nmy role here. Not governnent-to-governnent consultation. That
you take up with ny chairnman.

M5. GLI DDEN: Ckay.

(The proceedings are in recess)

M5. GLIDDEN: Thanks for again going into a caucus and
comng up wth what appears to be a really wonderful idea for
having a way to process information efficiently. | was
wondering if | could request before we go into this actual scope
that you' ve devel oped for this group that if we could go into
t he di scussion on the actual work plan and concerns that you may
have about that work plan so that we can have that finalized
pr oduct .

The other thing | was thinking just in ternms of the
group that you are devel oping, that that could be sort of maybe
woven into the work plan and be part of it.

| s everyone okay with that if we just start with the
work plan? Do you have that on your conputer?

MR. | RON EYES: Yeah. This should be it.

M5. GLIDDEN: Yeah. Okay. | don't know. Wen is
everybody planning to | eave? | know that we have schedul ed
until 4:30. 1Is pretty nmuch everyone going to be staying that

| ong, or do sone of you have to |eave early today? Are you
going to be here?

MR. EAGLE BEAR: There are sone people that have to
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| eave, and this is the group that we'll end up with probably at
the end of the day.

M5. GLIDDEN: One of you want to go through the work
pl an and maybe, you know, point out places where you think there
needs to be adjustnents or changes or you have concerns?

Who wants the mc?

MR. SCOTT JONES: And actually M. Iron Eyes has been
ki nd of our unofficial coordinator here in the mddle so it
m ght be better if | pass the mc to him But there was -- 1've
got to ask a question, and | hope it doesn't nuddy the water
even if it does.

As representing a signatory to the P.A and ostensibly
to the MOA, is the work plan, not w thstandi ng the question I
asked yesterday, Cathy, able to include aspects of the MOA?

M5. G.I DDEN:  Yes.

MR. SCOTT JONES: Gkay. Fornally.

M5. GLIDDEN: W could find a way to formalize it.

MR, SCOTT JONES: Gkay. Then under B, statutory --
or, excuse nme, STB regulatory requirenents there would need to
be a reference nade.

M5. GLI DDEN: Ckay.

MR. SCOIT JONES: And | don't know if sone of the
tribes may object to that. And all the tribes aren't here now.
So that's sonething I think that needs to be floated. And

apparently we're going to be floating a draft anyway, Russel
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and Curley; right? So if that can end up as part of the draft
that wll be floated, that comment --

Because you confined yourself to -- by this work plan
you' ve confined yourself just to 106, 36 Part 800. And | think
that that's kind of led to a |lot of confusion. But, | nean,
it's okay. But | know that if things aren't clarified,
sonetinmes intent gets lost in the actual words that are on
paper. So that's the only reason that | brought that up.

And with that, | think I'lIl hand it to this young
gentl eman who's done such a wonderful job.

MR. IRON EYES: Hello. [I'Il actually pass the mc to
Curley and | can facilitate, you know, his going through this up
here. Curley has a lot of experience with comng up with these
sorts of plans.

MR. SCOTT JONES: Well, we're at the work plan; right?

M5. GLIDDEN: Yeah. | was just hoping that we could
go through the work plan. And, for instance, in a situation
like this where you think we need to make reference to the MOA
that we go ahead and insert that |anguage in there, and, you
know, as we go along we just go ahead and nodify it in a way
t hat everybody, you know, feels it should be nodified.

MR. HERB JONES: Can | just ask, what | was kind of
hoping -- close to what you were tal king about but | don't know
if everything's done there but | can't see what we've got here.

Is there a way that we can go through all of your




© 00 N oo o0 B~ W N P

N NN N NN R R R R R R R R R R
a M W N P O © 00 N O U M W N +» O

50

recomendati ons on here and get a hardcopy of that and we can
make changes based on revi ew and feedback from everybody on
t his?

M5. GLIDDEN: How long would it take to go through the
docunent in the manner that | just nentioned?

MR. IRON EYES: Well, | don't know that we're even
ready for that. Yesterday we only got to about two or three
speci fic | anguage revi sion recomendati ons.

M5. GLIDDEN: Ckay. Al right.

MR. ITRON EYES: So | think what we had pl anned or what
we had hoped to do is be able to take that back individually and
t hen cone back, you know, with those proposed revisions and then
comuni cate to you folks.

M5. GLIDDEN: Al right. That's fine. Curley, you're
just going to go over your concerns in a general manner?

MR. YOUPEE: Yeah. Actually we've constructed --

V5. GLI DDEN: Sounds good.

MR. YOUPEE: (Inaudible) Yeah. Wat we've
constructed is an alternative, and we're | ooking at sonething
that would be nore inclusive. Certainly provide information to
tribes in a manner that they can understand. W have
devel oped -- | don't have a copy.

Do you have another copy of that?

MR. IRON EYES: Ch, no, no, no. | do. W got it al

the way up to where you and | did work at noon. So just go from
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t hat .

MR. YOUPEE: We'Ill start fromthe top. And again
we're trying to build -- what we're hearing is there's sonme good
acception to the idea. And so that's what we antici pated
anyway, and this would be a nutual benefit thing.

So proposed draft of O fice of Tribal Involvenent.
And we'd call this a -- what did we call it, guys?

MR. SCOTT JONES: Information services and
coordi nati on.

MR. YOUPEE: Information systens and coordi nati on.

MR, SCOTT JONES: Systens.

MR. YOUPEE: Managenent of information systens and
coordination. GCkay. Are they going to be afforded? Yeah.
There's sonme there, | guess. And we'll go through line item
guess, and if you have any need for explanation, | guess we can
do our best.

Structure. Budget course to adm nister the program
manage material of information system and coordinator, life of
proj ect, organi zational chart. Scope of work details.

kay. Scope of work duties include managenent project
information systens and tribal coordination, including but not
limted to tel ecommunications, standard applications, hardware,
network infrastructure, and end-user support, to include
supervi se, devel op, and eval uate the performance of assigned

personnel , devel op | ong range plans; review and communi cate
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i nformation systens and tel ecomruni cati ons system policies,
devel op to include plan, organize, control and direct the
day-to-day operations of one or nore of the information
services' primary functions, which include education and

adm ni stration technol ogy, tel ecommunications, network support,
appl i cati ons managenent, and customer support.

2, develop and recommend i nfornmati on systens
i nprovenent to increase efficiency and security; identify
research and anal yze probl ens and execute sol utions; establish,
coordinate and revise information systens and tel ecommuni cati ons
st andar ds.

3, hire, supervise, and eval uate assigned staff
menbers; organize and provide training and tools necessary to
conpl ete projects and objectives.

4, provide technical expertise, know edge, and | ong
range planning for information systens, including internships,
finance, human relations, Internet, and other areas requiring
full proficiency of conputer hardware, software, and
i nfrastructure procedures and devel opnent.

5, include, conduct, and attend neetings, resolve
ad hoc problens, provide directives and gui dance for staff,
proj ect personnel, tribes and the public; execute special
assi gnnents.

6, advise and assist user of conputers and information

systens; determ ne and eval uate user needs (conputers), devel op
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manual s and other training aides as needed; consistently review
and revi se processes and procedures based on changi ng
t echnol ogy.

One of the things that we find was necessary in
addressing this was sone of the agencies' personnel do not know
their responsibilities to, say, 106, governnent-to-governnent
relationships, you know, as it pertains to intertri bal
relationships. And we can devel op prograns or manual s,
user-friendly manual s, across the board that we can collectively
build, and it would be hel pful for other agencies doi ng business
with you fol ks, us, you know, down the road.

Ckay. Assist educational institutions or interested
entities in understanding, executing, and fully utilizing
avai l able informati on systens; coordinate plans to inplenent new
systens or procedures anong site, office, and program staff
menbers.

Devel op techni cal specifications for outsourcing
agreenents; neet with vendors and contractors, analyze
managenent contracts, and nonitor vendor/contractor progress,
and adherence to agreenents and specifications.

Sonme of the tribes were interested in providing a
mechani sm for nonitors in this programand giving this office
the responsibility to overl ook those contracts.

Perform research, and anal yze data using conputer

dat abase, spreadsheet, word processing, presentation, and
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communi cati on software prograns.

Confer and work cooperatively with other information
service staff, THPO adm nistrators, cultural resource personnel,
site or project personnel, state or federal departnent
representatives, and nenbers of the public regarding technical
i ssues, operational factors and costs related to information
syst em deci si ons.

Know edge and abilities. Problemsolving skills.

This person's going to be a sem -super person unless they have
staff, okay, because this is a lot of duties for one individual.
kay. Problemsolving skills, nethodol ogi es for managi ng
techni cal change on a proactive basis.

Principles and practices of nodern information support
and tel ecommuni cati ons systens. Conputer technology and its
application in office automati on. Technical expertise on one or
nore of the follow ng: PC hardware, industry standard software,
application devel opnent, |ocal area networks (LAN) w de area
net wor ks, network operating systens, network cabling
t echnol ogi es, and industry standards and practi ces.

Ability to interpret and apply Iaws and rul es and
regul ations. A person has to be quasi-legal law -- a | awer or
at | east a person that studied the preservation |aws.

G supervise and eval uate perfornmance of assigned
staff, analyze and resolve critical issues with significant

organi zational inpact, work tactfully and effectively with
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adm ni strators, enployees, and the public, comunicate
effectively orally and in witing, use comonly avail able office
automation tools such as spreadsheets, databases, word
processi ng, presentation, communications, and main franme access.

L, provide technical information and assistance to
others concerning the feasibility, acquisition, inplenentation,
and mai ntenance of information and tel econmuni cations systens
and servi ces.

M, work independently on conpl ex assignnments with
little direction. Miintains records, confidentiality, prepares
reports; formother duties as assigned.

Ofice location. Time frane. To determ ne varying
| evel s of consultation and who is here on varying capacities.
Executive order. That's --

MR. IRON EYES: This is all just other notes that we
were - -

MR. YOUPEE: Yeah. So this is sonme notes that we were
meki ng prior to that.

W did develop a duties and task -- did you get that
printed out too?

MR. IRON EYES: No. No. W don't have that printed
out.

MR. YOUPEE: | think we should go through that before
we start questioning. But I'mgoing to give this to you because

you can see that information on there better than | can.
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MR. | RON EYES: Yeah. And maybe you should have a mc
because whenever |I'mtalking if you have sonething to add.

"Il go ahead and start reading fromwhat you fol ks
can view on the screen up here. This was a proposed office
profile chart for information systens and coordi nation. You
know, this sort of all enconpassing office that we want.

We'll start with 1, and that's broken down into about
eight different duties, sections. So the first is to adm nister
operational tasks. And subsection Ain there, handle client
conplaints. B, organize mai ntenance schedule. C, conduct
i nformati on systens equi pnment inspection. D, produce
information systens operation report. E, prepare work
distribution. [Inplenment |ost procedures. Delegate job
functions. Recomend asset disposal. Verify mnutes of
meetings. Establish information systens. Equi pnent mai nt enance
schedul e. Endorse job schedule. Justify office expenditures.
Verify office facilities. And inspection.

And | think a lot of this has to do with just, you
know, our goal of being accountable to ourselves and to whoever,
you know, who have invol venent in this.

O duty nunber 2, adm ni ster organi zational policies
and procedures, nonitor staff attendance, enforce office
regul ati on, prepare office security and safety procedures,
organi ze information systens, security control, enforce security

and safety procedures, review security and safety procedures,
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review staff code of conduct.

And if you have anything to add at any tine just raise
your hand. O herwi se, let nme know.

3, organize office recruitnment, conduct staff
interviews, staff recruitnment, nonitor staff recruitnent,
recomend manpower planning, inplenent office recruitnent
policies and procedures, reconmend disciplinary action,
recommend di sm ssal action, plan office manpower recruitnment.

4, organi ze human regul ations function, nonitor staff
wel fare, nonitor staff performance, conduct office neetings,
perform staff counseling, conduct project neetings wth tribes.
D, perform staff counseling, conduct project nmeetings with
tribes, review staff performance, recommend staff pronotion.

5, organi ze office budget, specify office needs,
prepare item zed budget, nonitor office budget, control office
expenses, forecast capital expenditures and recruitnent, prepare
of fice budget, review office budget.

Now when you're hearing these things just keep in mnd
that initially this would start, you know, just for DM&E, but
what we're envisioning is sort of a -- you know, an organization
that can serve as this hub into the future for any of our needs.
So we're trying to keep it general and keep it applicable to al
sorts of situations. So just bear that in mnd.

6, nmanage operations inventory. Monitor informtion

systens equi pnent inventory, nonitor office facilities
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inventory, control information systens equi pnent inventory,
prepare inventory report, endorse consumabl es inventory.

7, liaison with other departnents and agenci es, which
woul d include attendi ng DVM&E neetings, coordinate w th other
DVBE departnents, nonitor interagency conmunications to include
tribes, nonitor relationships wth external agencies, attend
ot her DMBE neetings, issue office nmenoranda, and establish
rel ationships with external agencies.

8, design office devel opnent prograns. O ganize staff
training, conduct staff training, conduct staff appraisal, and
nmonitor staff training. Develop staff training program That
sounds a little repetitive, but we want them all separate.
| mpl enent cross-exposure or cross-cultural interaction and
awar eness prograns so that we can work effectively together.
Update staff job descriptions, determ ne training needs,
nom nate staff for incentive awards, recomend cross-exposure
prograns, formulate performance criteria.

One thing that we were tal king about in caucus is that
what we're trying to do here we want it to sort of serve as a
prototype. And we think it's a good way to, you know, actually
just start on the ground doing the | egwork and inplenenting al
of these laws that different agencies and different private
parties and tribes have an interest in resolving. So hopefully
we can nmake this work.

9, organi ze office purchases, process information
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systens product requisition, survey information systens product,
conpile informati on systens quotations, recomrend information
systens product, approve purchase orders, and approve purchase
itens.

Nunber 10, nmanage special assignnents. Curley or
sonebody, do you want to tal k about what that m ght entail,

t hese speci al assignnments?

| think these were the actual nonitors.

MR. YOUPEE: Yeah. |f we have special assignnents --
and we were |ooking at the nonitors. W were |ooking at also
el der groups that may need a centralized adm nistrative or
adm ni stration to provide information services to them
Logi stics, accommodations, transportation perhaps, stuff of that
nature. But special assignnents.

Anyt hi ng el se? Anybody el se?

MR. I RON EYES: Can everybody else see this all right?

kay. "Il just run down the list again.

Anal yze tribal client needs, devel op presentation
contents, recommend client needs, inplenent client needs, set up
project commttee, conduct business presentations, propose
of fi ce upgradi ng pl an.

MR. YOUPEE: Yes. Let nme expound on that now I know
where you're conming from

MR. IRON EYES: | knew there was sonething in there.

MR. YOUPEE: W're looking at -- we're |ooking at an
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office that would facilitate for all the tribes actually. And
that would include tribes in Ckl ahoma, Nebraska, Wom ng, and
every pl ace el se.

Now as they get plugged in to this operation or
project they will certainly contact this office for the
information they feel they need to get up to speed as well as
what we think we would provide to nake sure that the --
regarding all the events taken place so far.

So it would assist you in that respect. No one's
doing that right now No one's able to do that, okay, as far as
nontribal initiative.

And so we can provide that service as well. R ght now
we're acting as a take it or leave it, but we do need triba
participation in this. W need to ride for the long haul and
experience all the enotions in this dynamc itself.

MR. IRON EYES: | think that's absolutely right. For
sone of this these are treaty obligations. For others this is
just sinply the legal definition of trust responsibility.
Whatever it is, whatever you want to call it, this is actually
putting it into practice, | think.

Nunber 11, rule nunber 11, organi ze information
systens research and devel opnent, anal yze information systens
mar ket trend, conduct information systens and market survey.
This is just to keep our organization, this organization,

abreast of any, you know, new devel opnents in either technol ogy
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or specific industry standards relevant to this field -- to
being out in the field.

Pronot e usage of new and devel opi ng technol ogi es.

And that's about all we got. | don't think -- because
we don't know where the noney would conme fromfor this. Nor do
we have a dollar figure on it yet. So we wanted to keep it
broad. W know that -- initially this project involves all of
our tribes collectively and other interested parties and
specifically wwth the DMB&E Rai |l road Project.

So we know for the first three years or whatever the
life of the project is that it would be probably tailored to
that. But we want to basically provide for opportunity for our
growt h beyond that .

M5. GLIDDEN: This seens like a really great idea.
And | think it's even sonething that Herb had at one point
reconmended sort of a pilot sort of project in a sense that
woul d not only assist with coordination for this project but for
future projects. And this is just stunning that you were able
to get this all together in one neeting.

But as far as how this would work with this project
and how it would interface wwth the current flow of work, could
you address how that would work?

MR. YOUPEE: How it would work with this project and
how it would --

M5. GLIDDEN: How we woul d get this going and have
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that integrated into work that's on going, report reviews and
field work and all of that.

MR. YOUPEE: First of all, that's the final question.
First of all, I think we need to flush out some of the concerns
that we've had that brought this project up.

M5. GLI DDEN:  Ckay.

MR. YOUPEE: Sone of the -- maybe sone of the things
that we felt were necessary. Sone things we felt that weren't
bei ng addressed or addressed in our satisfaction as sonething
that we thought woul d provide nutual benefit again once nore.

Now this constructing a hypothesis for intertribal
rel ati onships is necessary because it's not being done right
now. Al we have is Caucasi ans, non-Indian organi zati onal needs
being nmet, and there isn't a place for us to becone
organi zati onal .

W have to react, okay. W have to react
continuously, and that really puts us off guard as opposed to
becom ng proactive and sinmultaneously pronote a workabl e plan.
And so we conme up with this office that would provide
i nformation systens, technol ogy coordination. Ckay.

I nformations infrastructure.

And we told you about this this norning. W didn't
have as nuch to provide for you. You asked for it. W're
providing it for you.

Ckay. Now we can go deep into this as far as
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budgetary, but I"mnot sure all parties would be interested in
that. Because we can cut cost as we see it today. But, you
know, that's sonething el se that DVRE m ght want to consi der.

But all in all we're here to help DWRE, O8M OST
devel op a working solution through federal mandate | aws, a
wor ki ng solution from court decision and stipulation, a working
solution in the rel ationships between Indian and non-Indian in
this region.

M5. GLIDDEN: Al right. Anybody have anything to add
regardi ng this proposal ?

MR. HENKE: Chase, can you go back to I think it's
item7 in your list?

MR. | RON EYES: This one?

MR. HENKE: Yeah. Little trouble reading it.

MR. | RON EYES: Ckay. How is that?

MR. HENKE: Just a few comments. Liaison with other
departnments and agencies. This is the only place | -- | nean,
we tal ked this norning about a way to pass information back and
forth so that we can give information that we nmake sure gets to
all the tribes and then there's a way to get information back.

Nowhere in here do | see the STB nentioned. They're
obviously the | ead agency. Most of this information needs to go
back and forth between the STB and others, et cetera.

And then if | go to the -- leave that up there because

| think that's -- | nmean, there's a lot of sections in this that
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tal k about hiring, firing, managing, et cetera. But, again,
goi ng back to the scope of what we tal ked about this norning and
where | thought we were headed was a way to on this project get
information back and forth in a quicker, faster, nore efficient
manner that everybody gets it.

And | hope I'mnot off on that. But, again, there's
11 or 13 functions here, and that's the only function where |
see the original discussion this norning of making sure we find
a method to help enhance this project that -- all of these
things can carry on sonewhere if this project's |long gone. But
this is to help this project. And again | say the STB is
obviously a very inportant interface in there or it doesn't work
at all.

And then | eave that up there, Chase. |If you go to the
proposed draft of the tribal involvenent -- and |'msure this
just takes sone nore editing and other stuff, but again | would
think in the first paragraph which would be the purpose or scope
of this person or departnent or organization, it's a hub for
reception and di ssem nation of information as well to the
tribes. So nowhere do | see any interface back and forth.

What | read there, the purpose of this office is for
us to give information so it can be received by the tribes and
then at |east forwarded out through the tribes. And that seens
to be where it ends in that statenent.

So, again, going back to what we tal ked about this




© 00 N oo o0 B~ W N P

N NN N NN R R R R R R R R R R
a M W N P O © 00 N O U M W N +» O

65

nor ni ng of an organi zation or a group of people that are sendi ng
information out, giving information back so that we can help
facilitate this project, and | see it -- at least | believe we
talked this norning or at least ny inpression was and if |'m

w ong, sonebody tell me I'mwong, was a two-way conmunication
out of this office. This is very nmuch geared to be a one-way
communi cat i on.

MR. YOUPEE: Yeah. But you're just reading that one
bullet. If you --

MR. HENKE: Yeah. | understand, Curley. But
typically in a job description or a description of scope the
very first part tal ks about what the purpose of this intended
group, body, function, report is and what we're trying to
achieve as a result of it.

So | think -- | said that right up front. | said
maybe this just needs to be wordsmthed better, and | say it
needs to be nore than just a -- the purpose statenent needs to
be right up front. Wat are we trying to achieve here with this
group of people or this organization? Wat's it neant to do?

And | don't think it was neant to be a one-way
communi cate. | think it was neant to be -- an onbudsnan,
Iiaison, whatever the words | heard earlier, so that we can get
out and we can get collated information back. At least that's
the way | took it this norning.

MR. YOUPEE: Yeah. It is.
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M5. GLIDDEN: | think also the sanme thing that you had
menti oned about our draft for our plan that we really need to
have sonme tine to take a look at this and to see how it wll
work out with what we're doing.

It's a very conprehensive programthat you' ve
devel oped here. And it obviously -- you're intending -- you've
developed it in a way that it would be a long-termthing that it
woul d go beyond the length of this project. And that's great.

But | think that it's so conprehensive and so invol ved
that | guess we just want to know how it's going to work wth,
you know, our project right now. Because we have a schedul e.

W have things that we need to get done. W need to get you out
there in the field. W need to get involvenent.

And | propose that we have a work group, a sel ect
group of people from | don't know, sone of the tribes, maybe
STB and DMVBE, and that we hammer this out in a small group at
sonme point once we've had a chance to look at it and comment on
it.

MR. YOUPEE: Yeah. W anticipated that as well. And
so we selected Russell. W selected Russell. W selected
Scott Jones. Wo else did we select? D anne, and Faith.

GLI DDEN:  Russell, Scott, Faith, Dianne.
BIBLER: You going to give that to Jinf
DESROSIERS: Jimw || be there.

25 3 5

YOUPEE: This fellow too will be there.
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MB. GLI DDEN:. Chase, of course.

MR. YOUPEE: So we thought that we could flush it out
and conme up with sone workabl e program

M5. GLIDDEN: GCkay. So we mght as well go ahead and
continue the makeup of this group. And, Herb, who from your
group woul d be involved in this?
HERB JONES: You've got us.
GLIDDEN: Al three of you? kay.

2 5 D

ROBI NETTE: Thanks for vol unteering.

M5. GLIDDEN: Ckay. We'll just figure out who --
guess Dave and Randy wll -- at |east one of you wll
participate. GCkay. So we have that working group.

| think the other thing that beyond this work plan is
getting back to our work plan for tribal involvenent that we
devel oped.

W had a couple of areas where we wanted to devel op
some working groups outside of this -- or separate working
groups. Maybe they could be the sane people. | don't know.

But specific to the devel opnent of the training conponent.

| know that Faith had approached ne about training,
the cross-cultural training, because she apparently has a great
deal of expertise in doing training. And she nentioned a couple
of courses that she's taught, the two-day courses. And | think
it was |ndigenous Science. And the other one was Red Rage, two

different courses that she teaches, which sounded great.
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But 1'd like to develop a coormittee that -- or a group
that could talk about -- to get together to deal specifically
with the training aspect. | think probably it would be A and B

Because the railroad safety training woul d be done by DV&E and
is pretty straight forward.

But anybody -- anybody other than Faith interested in
being a part of that work group?

MR. MADSON: | would. | would be.

M5. GLIDDEN: | nean, M ke Madson.

MR. MADSON: Most of the need for that is recognized
inthe field work that was done and is ongoing and | woul d take
responsibility for.

M5. GLIDDEN: Ckay. Mke Madson. And then we'd have
Faith and who el se?

MR. MADSON: Ben.

M5. GLIDDEN: Ckay. Curley and Ben. Ckay.

MR. IRON EYES: | think you should probably add ny
nanme or add the Standing Rock Sioux Tribe. | don't know who
woul d be appearing on our behalf.

M5. GLIDDEN: We'll just send this around, you know,
and sort of we can go ahead and change things if need be, but
just so we have an idea that we've tal ked about it and, you
know, we know that we're going to neet again to talk about these
things. Ckay.

And the other one would be for the dispute resol ution.
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W need a group that would be able to assist with any kind of

i ssues that may conme up in the field imediately. You know, |
know that there were sone problens with the snudgi ng cerenonies
and that kind of stuff. | nean, it should be addressed really
right of way so that there's no kind of problens |ike that
agai n.

So who would like to be part of that grievance
conm ttee?

MR. YOUPEE: | think if we develop that, what the
options m ght be on dispute resolution -- (Inaudible).

D spute resolution | think there's got to be renedial
action as well, and tribes need to know that there's a
beneficial result in doing the dispute resolution. So if we can
have a list of criteria possibly, what that may entail.

Because di spute resolution just saying that, well, you
guys got to stop doing this, |I nean, it doesn't stop there.
Because there is legal ramfications as well.

V5. GLIDDEN: Well, | think Mke probably could talk
to -- about this a lot better than | could because he's actually
experi enced sone of the situations that canme up and | guess has
dealt with themin the field.

But ny sense is a place where sonebody -- let's say a
tribal person's out there doing sonmething and they're upset
about what's happeni ng where they could go and have that issue

addressed so that everybody is aware of it, that it's not
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happening in isolation. O sonething s happening out in the
field that | wasn't aware of until a lot later.

So | think that it would be a way for that person to
have their issue addressed right away. It wouldn't be anyone
necessarily in the field that they'd be working with. It would
be sonmebody who would not -- be sort of independent, you know,
have an independence about them And then they would -- the
i ssue woul d be discussed. The person would be able to talk
about what happened, and then the issue could be resolved, be it
that it's an individual situation or sonething that m ght happen

over a period of tine.

MR. YOUPEE: | want to answer that by ny own
experience with part of the project last fall. And | think it
was the Blue Bill area where we had individuals that weren't to

snudge.

Now you have to understand that the sacredness of the
spirituality is not restricted by imaginary lines or fence posts
or any manmade docunents. You've got to understand that if
t hese people feel that they need to snudge, it's what they need
to do. And if these are spiritual people practicing their own
spirituality, traditionalists, then they're going to do that.
They need to do that. There's no way around that.

And so that's a critical -- that's a critical thing
that we have to contend wth.

MR. HENKE: One comment to Curley. And | am very
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sensitive to that. | got involved, discussed that. W talked
about our rules, and we found a way around all of that.

So | think what they're asking for is a formal process
or alittle bit nore formal process so we know it's taken care
of. It's like the drinking incident. But on the snudging thing
we are going to run into this again because under our
court-ordered access in Wonmng we are not allowed to put a
flame on those properties or we can't go on them

So we are going to have to work through this in sone
way that we can cone to a way to go out and work on areas where
we are now by the court's orders not to have an open fl ane.

Wher ever we can on our property or we could do it on an

i ndividual's property or where we had access agreenents we found
a way around that. But there's 18 properties out there. If we
go on those, there's a court order that says we will not.

MR. YQOUPEE: Even if we're in the vehicle?

MR. HENKE: Even if we're in vehicles. If we're on
their property -- we can go off their property and do whatever
we want. But on their property -- 1'll get you the court order.

MR. YOUPEE: Define open flane for us.

MR. HENKE: Well, I'll have to get the law, and we'll
have to get sone |lawer to interpret it. 1'Il get what's in the
court order for you.

MR. HERB JONES: |If | could, the one thing | want to

make sure for the record that we're tal king about here, in the
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P.A if you |look at page 13, there is VN, which deals with
di spute resol ution.

And | want to make sure that what you're tal king about
is dispute resolution on, for instance, day-to-day operations
t hi ngs, not that aspect of dispute resolution which there
already is a process defined.

M5. GLIDDEN: Yeah. |'mtalking about day-to-day
issues that are going to cone up. In a way | see what happened
wth the field work is it's sort of a trial run. W now know
the types of things that are likely to happen in the field.

So I"'mthinking of a process to deal with issues that
are going to conme up with in the field so they can be dealt with
qui ckly and effectively. And the commttee would tal k about
t hi ngs that have already happened and kind of figure out a
process for addressing those issues. For instance, the issue
that you just brought up.

And in addition to that, this conmttee would be an
existing -- it would be an existing hierarchy whereby a person
let's say in the field who's upset could have a contact person
that they could go to and then if need be, this grievance
commttee woul d conme together and address the issue.

It may be a very sinple issue |ike sonebody was
drinking the night before. And in that particular case it would
just conme down to HDR's rules, and it would be dealt with, you

know, because they already have a established procedure to dea
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with that. So that's kind of what | was thinking.

Separate from-- you know, this is much nore invol ved
and has to do with -- yeah. | nean, it's not what |'mtalking
about at all. [I'mtalking about, you know, how to address
issues in the field because we're dealing with two different
world views and clearly we're going to have sone conflict and |
think we have to find a way to address those right away so, you
know, people can work together.

MR. MADSON: | think the great advantage of the Ofice
of Tribal Involvenent would be to -- there's a hierarchy there
built in to the tribe's own structure to be able to bring that
to their superiors and deal with it on the right level to
resolve it quickly. That could be a real benefit there.

M5. HALVERSON: So when our nonitors were in the field
and they were one nonitor to four arc survey crew. So that
woul d cone -- they'd have to bring it in. The nonitors would
bring it in, and then we'd have to go to this commttee or
what ever; right?

M5. GLIDDEN: |I'msorry. Repeat that.

M5. HALVERSON: Wen our nonitors were in the field in
M nnesota -- and besides | would like to be on these commttees
representing the Dakota Tribe from Lower Sioux in Mnnesota
since there's no other ones here.

Qur nmonitors were in the field. There was one nonitor

to four on the arc or the survey crews. And they were at three
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di fferent places on these sites.

So when they have this happen in the mddl e of the day
how are we going to all cone together and resolve this?

VM5. GLIDDEN: Well, | nean, that's a very good
question. | think one of the reasons we need this commttee to
address exactly how this is going to work, howit's going to be
made up, what it's going to do and what the procedure is going
to be for, you know, whatever mght conme up in the field.

So | think that's why this is inportant to have this
kind of a conmttee that gets together within the next week or
so maybe or the next couple of weeks to develop -- to address
all of these concerns and devel op a procedure for addressing
t hose sorts of things.

MR. WTHRON One thing that comes to mnd that's
occurred to ne as Pamwas tal king about how to deal with these
in the field as they conme up i mediately, one of the things
we're trying to do proactively with the training we tal ked about
that will be developed is to do that cross-cultural sensitivity
training to hopefully avoid sonme of those situations from
happening in the first place. So hopefully that will work to
avoi d sonme of those from happening.

O course, the dispute resolution grievance commttee
woul d be there in case other things did occur.

MR. EAGLE BEAR: | mssed the gist of the conversation

here, but they tal ked about a court order. And I think we need
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to get our legals involved in this to -- you know, they're
sticking to their guns on the judge's ruling.

And so where would tribes -- how can tribes get
involved in this court order? Do we need to file sonething in
that district to address this open fire? | think there's a
m sunder st andi ng of -- and even going back to the i ndividual
| andowners, if they knew that these tribal representatives were
comng on there for a purpose, | bet 90 percent of themwl|
agree to a cerenony bei ng conduct ed.

So, you know, and these guys are sticking to their

guns on the law. | nean, that's the way they interpret it. And
so how can we as tribes -- | guess this could be a |egal
issue -- go back into the court? 1s there possibilities?

And | guess maybe that's research that you can do with
Eric Antoine, our tribal attorney, and whoever else wants to get
involved. Arapaho. | think it's in your state. And | think
that really would be hel pful. Because just to clarify it. And,
again, getting back on that sane page with everybody invol ved.
So | guess that's a legal issue that we will probably address.

MR. HENKE: Just to follow up, Russell, what | told

Curley is | will have that pulled. | wll have our attorneys
look at it. | wll try to find out what we can and can't do or
what they believe we can and can't do, and I'll provide it to
you.

It's not a secret. W know where we stand. And |I'm
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very sensitive to the issue so -- but we're the one under the
order, not you guys, so we've got to try to figure out a way
t hr ough that.

MR. EAGLE BEAR: But it also involves us. You know,
when we have nonitors out there, it involves us. And, you know,
"' m not questioning, you know -- how can our tribes maybe
address that back into court? WMaybe we need to bring this --
how can we -- how can our tribes cone in and go back into court
to address this issue?

Because, |ike he says, you know, they're pretty
sensitive to it, and they're going to stick to what the | aw
tells them |'mnot saying they're w thhol ding any information
to us, but, you know, that issue was brought before us, and it
was an issue. And we felt really offended. However, we
couldn't do anything about it because these guys are standing on
that court order. So that is an issue.

M5. GLIDDEN: | nean, | think that obviously there's a
ot of things that are of concern already and that this
grievance commttee could and needs to consider. And so ny idea
of this commttee would be a group of people that would becone
conpri sed of sone of the tribal representatives and then DV&RE
and HDR and then us to go over exactly these types of things.

And, Chase, perhaps your expertise would be really
hel pful in terns of answering that question regardi ng, you know,

the | egal i1ssues.
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And then | was thinking once the grievance commttee
formed and addressed a nunber of issues, then they could devel op
a process that would then be used in the field. So the
commttee mght not necessarily be the sane people that are --
you know, that would be part of that process or that hierarchy.

MR. IRON EYES: Ckay. First, | don't know the answer.
But if it is a State Court, and I think we're dealing with
Wom ng, depending on what court |evel the court order was
issued at there, that's what would dictate whether or not we
have appeal abl e rights under whatever guys of law that we m ght

want to structure that under.

But, | nmean, | know that it's sonething that we need
to get addressed because it's a very real, | guess -- it is life
altering to us. It's part of our paradigm our world view, that
we can't really -- we can't go on to certain sites or do certain

things with certain areas, cerenonial areas, because it would
have a very real inpact for us today.

So | know that -- | don't think we're disputing
whet her or not our beliefs are sincere or whatever. But we're
just saying that that's an inportant thing to us, and we're
going to try to get it resol ved.

And | think one way -- if it is given -- let's just
say it is the highest court, the highest court says, no, you
guys can't go on in. The fire ban, that's what it is. This is

what happened in Colorado while | was down there. W were
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trying to sweat and had a fire ban, and got shut down.

That's what they're standing on, and that's basically
what the rule would say in that incidence. W just have to
abide by it, or we're sending people out there to break the |aw
or whatever. And there m ght be sone individuals that would do
t hat .

But I think one very real workable solution would be
that grievance conmttee. Because that grievance committee
could at | east hear those concerns and work with both sides of
it and if need be, contact the private | andowners who nmay or nay
not be receptive to our demands. We'Ill start with Ben and go
down.

MR. RHODD: This is a very sensitive issue for the
native people in this roomright now because we have an
obligation and a responsibility to that past.

W don't know many tinmes when we go in the field what
we're going to discover, what we're going to find. If we walk
up, just wal king along, nonitoring what the archeologist is
doing and we see sonething that is part of one of our
cerenonies -- you saw those pictures yesterday. The
ar cheol ogi st doesn't have a --

| can tell you the archeol ogi st doesn't have a
description of what that is, of its nmeaning. W can describe --
as an archeol ogi st we can go out and neasure, count the nunber

of stones, map it, surmse what we think it is.
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But for us who have know edge of what those features
represent, that's scary. Because we know from our spiritual
knowl edge and bel i ef how dangerous that can be for us.

W'll take it to this level. And this is not a
reflection on wonen. But if there's a woman on her tine and she
comes up on that, she can get hurt. O hurt sonebody el se.
Sonebody el se may get hurt right there. You non-Natives don't
understand that. W do. W know what the power that such a
feature as you were shown in those pictures represents today.
It's still here.

If we should cone up on a burial, for exanple, that
was m ssed by the archeol ogi st, we don't know who that person
was. W don't know who they were in their life. But we don't
want sonet hing follow ng us hone. W have to do sonething right
then and there before we wal k away from that place.

Wien we say we don't want sonething follow ng us, we
have -- that just nmeans we don't want it going back and bringing
harmto either ourselves, to our |oved ones, to even the crew
menbers who are with us, native or non-Native. It doesn't
matter then. So this is sensitive.

Now if that's not resolved, |I'mnot sure how we can
proceed into the field because | don't want to be faced with
that sane situation again. You can formthe grievance
commttee, and that's good. On other |evel, though, we're going

to be going into the field very soon. |If there is not a process
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by which we're able to protect ourselves, we as tribes have to
figure what we're going to do about our nonitors and how to
protect them

Maybe it's going to take cerenony. Maybe we'll have

to work with it that way first until sone process is agreed upon

or a court or sonething. | don't know. But this is pretty deep
we call it, what you're tal king about now And I for one, |
want protection. | want to be able to protect nyself and

anybody with ne.

You talk to other of ny coll eagues, and what | had to
do sonetines to protect them because they got so scared.

They' re archeol ogi sts, and they're non-Native. But they wll
tell you stories over these years. And they understand, the
ones |'ve worked w th.

So | just wanted to say that. W can formthat
commttee, but we're going to need sonething really soon and
qui ck, whether it goes through the court -- back to the court or
what ever we have to do. But | for one don't want to be out
there without being able to protect nyself.

Thank you.

MR. HERB JONES: The one thing |I just wanted to say is
| first off understand that any issues that you have on that
front -- you're not running into resistance fromus on that.
just want to nake sure it's understood. Wen we have these

issues that isn't a corporate position or sonmething like that.
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W are acting -- we cannot violate court orders. That's where
we're comng from

To the extent that you can find a |legal nmeans to
conduct activities, we're not going to discourage you from doi ng
that | mean to say. But that's where we're -- where we're
comng fromon it.

And, again, maybe there are other ways to |look at it.
I"'mthe first person to tell you |I don't have an appreciation
for all that you're dealing with but | do have an appreciation
that | don't understand all of that and whatever can be done,
you know, we're not discouraging you from pursuing those ways.
But, again, we're just in a position we can't violate court
orders.

And | want you to know too we're dealing wth,
t hi nk, specific properties here. This isn't going to be
sonet hing that you're going to face systemw de. There will be
pl aces, for instance, that we have right now that we have court
orders on specific properties that that would apply. That
woul dn't be a universal application sonmehow to what we're doing
everywhere. | just wanted to nmake you aware where we are.

There's one thing | wanted to say too on the dispute

resolution. | don't know how that process works out, Cathy, in
the end. | don't know how a conmttee -- what their actions
mean. |'massumng its a fairly informal organization, | nean,

dealing with informal issues but where the dispute resol ution
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group doesn't have an answer, there's sone kind of a
reconmendation to STB or sonething like that to nake a call on
what ever the issue is. But | do think it would have been handy
to have a group like that to sound things out on even on an
informal basis kind of like we did on this |ast issue.

It ended up being an informal group that got together
who were particularly affected by the issue. Took a little
tinme, but we did iron things out ultimately. But |'m assum ng
that that process would be defined in way that when the
commttee itself doesn't know what to do there's a
reconmendati on of sone kind nade to STB or sonething that can't
be resol ved.

Whatever it is | just want to nake sure there is -- in
that process of defining the conmttee there's also a process
internal to the commttee to say here's how it works and here's
what the result of that would be.

MR. YOUPEE: | have another coment on that dispute
resolution. | think that in this office structure here itself
we could put facilitate traditional and cul tural cerenonial
protocol. To facilitate. And | agree with M ke Madson that we
need to take that back to the tribes. Ckay.

Now this office can facilitate for that. Now we could
be a runner to each | andowner and ask whether or not it's
perm ssi ble. GCkay. Because we understand court orders nore

t han anybody el se. Been affected by court orders nore than
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anybody el se here. And so we're not -- we're not saying that
we're going to do it anyway, violate our rights or soneone
else's rights in doing so.

But we do want to find a way around it. And | think
we can, either through fire suppression nechani snms or contacting
t he | andowners or precontact and see if there is anything that
we could do to assure him her, the | andowner, that we're not
going to burn down the property.

But what | wanted to say as well is that the trains
start nore fires than Indian people. Just a little hunmor | want
to throw you. Because we see a lot of fires out there started
fromtrain activities.

But, yeah, this isn't sonething that is going to put
us against a brick wall. There's a nechanismthat we can find,
sure. But I'min agreenent with M ke Madson again that we need
to throwthis into -- back at the tribes for their decision.

Now i f we select an individual or individuals to
coordinate with this office in respects to private | andowner
contacts, you know, that's a nechanismthat m ght work, you
know. And then, of course, we need to see the court ruling as
well for the specifics in there and definition so we know what
paranmeters we can operate with them

Thank you.

M5. GLIDDEN: Can we get Curley and Chase and whoever

el se wants a copy of that court order?
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MR. HENKE: Sure. |It's a public docunent. Sure.

M5. GLIDDEN: And then |I'mcurious to know how many - -
is there just one docunent, several docunents?

MR. HENKE: There's orders in four counties involving
about 18 properties.

M5. GLIDDEN: And were these filed by the property
owners because they were concerned or --

MR. HENKE: W filed in court to get access to their
property to do surveys, all surveys. So |legal surveys,
bi ol ogi cal surveys, 106 surveys, wetlands surveys. So there's a
whol e protocol. Chase or whoever needs the court docunent, [|'ve
got a copy of it.

M5. GLIDDEN: Ckay. So is it possible that if there
aren't too many | andowners, that they could be approached
individually? 1Is that sonething that -- would they be able
to --

MR. HENKE: Well, again by the court order when we
want to go on the property we have a net hod where we have to
notify them tell themwhen we're com ng, how | ong we're going
to be there, how many people, how many vehicles. As part of
t hat docunent we can say we are going to have triba
representatives with and want to do snudgi ng cerenonies. Al of
those things we can try to do and hopefully get an answer.

| would -- I"'mnot going to tell the tribes not to

contact these | andowners, but | will say this is the nost
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adamant group of people against this project, and we've had
several enployees threatened by guns and other things so we are
very sensitive to court order. W're also very sensitive to
things that are sensitive to you folks. So there's a fine line
there | think we've got to walk to get to the right answer. But
| think it's doable.

MR. YOUPEE: Yeah. But | think there's two ways of
| ooking at that. People look at it in the spiritual sense and
ook at it in the economc sense as well. And | think those
clash all the tinme.

And if we can sensitize individuals to the spiritua
under standi ng for our people, | think that, you know, would -- |
think would build relationships, not only for us Native
Americans and the | andowners but also build relationships with
the rail line as well.

MR. HENKE: Rather than | think, you know -- |'m not
sure what all Cathy's got to get to. Let ne get a copy of the
court order. 1'll get it to whoever wants to see it. | said
|'d have our attorneys |ook at it and see what we can -- we
think we can and can't do. Let's maybe use the grievance
commttee to find a way --

MR. BIBLER: Yeah. | think that's what the grievance
commttee is about is to address these issues and conme up with
resol utions.

MR. EAGLE BEAR: | think also on that -- | guess it's
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ny fault. You know, | heard about this back in Pierre when we
ran into the situation, when it was brought to our attention.
And | guess, you know, legally we could have addressed it. You
know, we should have gave a directive to our |awers to | ook
into it, do sone research, and bring it back.

However, with the federal agency sitting there, they
have access to the Justice Departnent. They have -- or you have
big resources there, you know, sitting there with you as a
federal agency to, you know, do sone |egal research, maybe even
having to go back into court just to address this issue so that
we're all on the sane page.

So | think maybe that's sonmething that -- | can throw
that back right on your shoulder too as the | ead agency to
address and deal with this issue.

| mnot here arguing about, you know -- |'m not
accusi ng these guys of holding off that court docunment. They're
the ones that took the people to court and certainly, you know,

t hey paved the way for thenselves. And now they need us to cone
in there to make sure that there's no burial sites and to nmake
sure that -- | know you really want to talk, but let ne finish,
okay.

W had this issue. You know, |I'Il tell you if you
find a native person wal king around in a graveyard drunk,
they're going to catch themand throw themin jail. You know,

that's how the |aws are set up. Now we as native people, we
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don't know who's buried out there, what's out there or any
spiritual item

Yest erday was a good exanple of sonme rocks and
spiritual itens sitting there. W know what they are. But I|ike
Ben said, archeol ogists see that as material things, stones.

You know, we need to really be cautious and be clear
on -- you know, nake sure that we all know what our jobs or our
responsibilities are. Whether it's a court order or if it's a
spiritual issue, we need to know and understand t hat
responsibility.

MR. HENKE: And this isn't being cute or anything, but
if this is a problemand we don't find a way around it, the
optional way around it is the first court case is in March, and
under those court cases we get immedi ate possession. The second
court case is in May and, again, assum ng those go the way we
woul d hope they would go, we'll be the proud owners of the right
of way on that property by md-Mwy and then we fall under our
rules and then we can acconmodate everything we're talking about
here.

There's a way around this one way or the other, and
we Wll work with the tribes to find a way to address your
needs.

MR. EAGLE BEAR: | guess | would request your agency
or entity to do sone |legal research for us too. You know, |

don't know who you're going to contact but | guess we're on the
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record and I'Il officially request that.

M5. GLIDDEN: Yeah. Absolutely. | think I'"'mgoing to
be part of this grievance commttee. And I'd like to work with
Chase, | think, since you have the |egal background. Maybe we
can communi cate, start working on this right away, get a copy of
that court order, and see what we can do.

MR. | RON EYES: Sounds good.

(A short recess is taken)

M5. GLIDDEN: | think I've gone over everything |
really wanted to regarding the work plan. | know that we have a
nunber of action itens to address. One is that the tribes wll
send around a draft of the proposed Ofice of Tribal I|nvolvenent
and also will send around a copy of the marked-up version of our
draft work plan, and that we're going to have a comm ttee that
wi |l develop that tribal group.

The other thing is the grievance conmttee, which I
think we need to establish pretty quickly, and a commttee for
the -- develop the conmttee for the training.

MR. YOUPEE: W were talking earlier on that, on those
comm ttees which the office itself could provide triba
participation. Action groups, grievance conmttees, you know,
and take care of that type of business as opposed to appointing
a new additional -- individuals would be actually groups
responsible for the commttees that you' ve identified.

M5. GLI DDEN:  Who woul d that be agai n?




© 00 N oo o0 B~ W N P

N NN N NN R R R R R R R R R R
a M W N P O © 00 N O U M W N +» O

89

MR. YOUPEE: W really haven't determ ned, but the
groups that you've identified, the commttees that you have
identified can be incorporated into the office itself and be
responsi ble for those type of functions: Gievance conmttee,
training conmttee, so forth.

M5. GLIDDEN: | guess |I'mthinking about, you know, in
the i nmredi ate future.

MR, YOUPEE: W are too.

M5. GLIDDEN: Ckay. Well, you're on the commttee.

MR. YOUPEE: W' re thinking about the imediate future
as fast as we can get this office started as fast as we can get
stream i ned.

M5. GLIDDEN: Ckay. Unless there's any other
guestions about any of the things we've been tal king about
t oday, Doug was going to go through sone ml|estones that we
would like to neet, if possible, and tal k about sone future
meetings to further discuss the tribal and so on.

SoI'll give the mc to Doug.

MR. JACKSON: Cathy asked if | would just kind of
review froma program |l evel, | guess, where we are today, and
then sone future mlestones that we want to get nore detail to
and get them put out on the website on a cal endar.

But the first thing | was just going to start with was
there are actually five archaeol ogical reports at this point

t hat have been issued to the tribes. They've been sent to the
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SHPO of fices and | believe to the tribal chairs.

MR. MADSON: Not to the SHPGs.

MR. JACKSON:. Excuse ne. | take that back. The
THPGs. But there was a M nnesota overview report that was
issued in August. There was a Wonmng field work report that
was issued in Septenber. There's a report on the Huron yard
that was issued in Septenber. There's the Burns & MDonnel
Report of the South Dakota rehab and the PRC that was issued in
Novenber. And then there is an additional report in Wom ng for
Womng field work that was issued in Novenber.

So those reports have already been issued for review.
And | think talking with Cathy | think they're | ooking at maybe
possi bly Monday of next week as basically starting the 30-day
clock on the review period as per the P. A on those reports that
have been issued.

There's two other reports that are still in the
process with Louis Berger right now that have not been issued,
and there's still sone back and forth there | think before those
get issued.

Ri ght now we have a tentative neeting schedul ed for
February 12 and 13. | think we are going to try and hold that
meeting in Sioux Falls if we possibly could. That's on the
calendar | think that we set up or we're trying to get that
information out. | think there was sone information that was

sent out with the neeting notices that kind of said if we could
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reserve the dates for future neetings and | think that was on
t here.

A couple of things that we were hoping to acconplish
by then, through the back and forth we had on the work plan
right nowwith the (Ilnaudible) to it, we'd like to be able to
have a conplete work plan that could be issued at that neeting.

| think Ben or Tim Mentz brought up earlier, you know,
the need to discuss sone of these reports that have been issued
to the tribes. And | think Mke and Erin were going to provide
sone recomendations to Louis Berger or work with Louis Berger
and Cathy to take a couple of those reports and try to focus and
bl ock out sone of the tine for discussions of reports and the
findings that are in those reports at that neeting.

And then one of the things that | think is alittle
bit crucial is trying to get the commttee or the personnel that
are going to work on the training piece of that -- at |east have
those nanes finalized and at | east maybe have a skel eton or
outline of the training materials. And the inportance of that
is sonetinme either early March or md-March we want to be
hol ding our first training session for the field season with the
intent that as soon as the weather permts in March, the end of
March or so we'd be able to hit the field.

And, again, | think, you know, when we originally
brought up the whole training aspect it was to deal with sone of

the issues that canme up last fall. So hopefully our training
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with the rail safety training, cross-cultural training, and even
some basic training on what's required of the archeol ogists as
we conduct these surveys woul d be covered.

And | think, Mke, we were thinking maybe a day and a
half to a two-day session to cover each of those topics.

MR. MADSON: Yeah. It would really depend on the
curriculumthat we developed in the next nonth or so, if that's
possible. | would suggest we have a neeting soon while we have
these ideas -- | don't know if they'll ever be out of our mnds
but while we're fresh off of this it would be nice to neet and
have sonmething ready to present uniformly to the group at the
tribal meeting in Sioux Falls.

MR. YOUPEE: And | think sinmultaneously there should
be the group that represents the tribal interests in
establishing the office itself should be able to neet with their
counterparts, at |east DV&E, (lnaudible). But you'll probably
get those reports anyway regardi ng the devel opnent of that
office itself. That way we know that the tribes are
partici pating.

MR. MADSON: Yeah. 1'd glad to cone to Rosebud, or
wherever you'd like to have the neeting would be fine.

MR. RHODD: | think we need to establish a place and
tinme. Because there's so nmany issues that we're dealing with
that it's not just -- | nmean --

MR. MADSON: Under st ood.
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MR. RHODD: This is one of 13 total.

MR. MADSON: Under st ood.

MR. RHODD: So we're trying to -- scheduling and we're
going to need to figure out a day, place.

MR. JACKSON: W have a few nore dates that we wanted
to hit, and these dates are basically estimted dates. M ke and
| and Erin, trying to recall fromnenory, and the dates that |'m
going to throw out here actually I think when we put out sone
docunentation on these mlestone dates it will be wth the
research done that actually when we get into a series of dates
here they're dictated by the tinme lines that are laid out in the
P.A. So if these dates aren't exactly right, bear with ne a
little bit.

But around the first of August with the reports that
are done or getting close to being issued | think if you put the
time lines together for the review by the tribes and the various
federal agency sonewhere around the first of August on those
reports there needs to be -- the |I.D. of the sites needs to be
done, and there needs to be discussion about eligibility at that
poi nt .

W know because of the process that we have right now,
access to land and the work that has to get acconplished this
sumrer, there will be ongoing reports or addenduns to those
reports. And | think the plan is you can get into the detail of

the plan that Cathy provided. It anticipates that.
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One key, though, | think for all of us, as Randy
mentioned earlier, right now the plan we're working under to
construct the project we don't anticipate being in construction
until late if at all in 2008, sonetine in January of 2009 before
we get into rolling into the full construction schedul e.

Wth that, though, that neans the treatnent plans for
eligible sites really needs to be sorted out and be put on the
table for discussion sonetine in md-Novenber at the | atest of
2008. The reason that that's inportant for Randy and | is that
it gives us the ability to take those key sites where the
treatnment involves field work or whatever it nmay be and then
make sure that we're at |east accounting for those in terns of
t he construction schedule that we're working out with the
contractor.

W believe where we are today we have the tine to work
these things out, to phase themin that approach. But that
m d- Novenber date's going to be pretty key to nmake sure whatever
work we're getting done in the first year addresses these key
sites.

MR. GONZALEZ: | have a question for you. In this
work plan, tribal devel opnment, you have two goals there. You
have two goals there. Nunber one, conpletion of a field
inventory, traditional cultural properties, TCPs |ocated within
the project's area of potential effects.

Are you attenpting to conply with Section 110,
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Nati onal H storic Preservation Act? |Is that the inventory
required under 110? That's question nunber one.

And question nunber two is, is that going to be
contracted out to anybody? And if so, is that the -- is it
DVMBE? Are they going to do the contracting, or does that
contract cone directly fromthe Surface Transportation Board?

Because we run into problens before with this issue
with the Mssouri River with the Arny Corps of Engi neers where
we were | ooking at cultural resources on the Mssouri R ver.
And the Arny Corps -- | think they contracted that out, but the
inventory under Section 110 was totally inadequate. It was very
superficial.

And, you know, we started |ooking at that and started
| ooking at their archeol ogists, and they didn't do a very good
job. So | think that's really a concern, conpliance wth
Section 110 of the H storic Preservation --

And | assune that's what that is, you're trying to
conply with 1107

M5. GLIDDEN: Well, 110 to the degree that it applies
it to our agency. W are not a | and nmanagi ng agency. So nost
of 110 really applies to inventory of sites on federal |ands
that are owned by | and managi ng agencies. So to the degree that
110 applies to us, which it only marginally does because we
don't own any |and.

What we're doing here is -- | think you nentioned the
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field inventory. That has to do with our identification of
archaeol ogical and tribal sites, historic properties basically
within the area of potential effect under 106.

MR. GONZALEZ: M question was | was just wondering if
goal nunber one, the conpletion of a field inventory of
traditional cultural properties, TCPs, located within a
project's area of potential effects, was that an attenpt to
conply with Section 110 of the National H storic Preservation
Act ?

And the response, as | understand it, is that it may
apply on the federally held lands that the railroad m ght cross,
but this is nostly privately held [ ands, and 110 only applies to
federal |ands.

So that was the question | had. And it would apply to
federal lands. And | guess you're trying to do basically an
i nventory even across privately owned | ands.

M5. GLIDDEN: Right. Yeah. This is -- as part of the
Section 106 process and our approval of the construction was an
undert aki ng under 106. W're the lead federal agency in terns
of conplying with the 106 process. And this work plan has cone
out of a -- well, out of the Programmatic Agreenent and |.D
plan that were devel oped as part of the EIS process for this
project, which is a very |engthy process.

And then so -- and, of course, a nunber of us have

been neeting over the last series of nonths, since |ast year,
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and have cone up with this work plan, you know, through that
process. So two primary goals would be then to identify as far
as the tribal issues are concerned -- a lot of the archeol ogy
has al ready been done, a |lot of archaeol ogical reports have been
conpl et ed.

MR. GONZALEZ: Is this going to be done directly by
t he agency or outsourcing?

M5. GLIDDEN: Yeah. W actually went over a |ot of
this before, but 1'll recap it quickly. But the way our process
works is the railroad hires a third-party contractor that works
under our direction and control. And that's the Louis Berger
G oup, which is Randy here and Dave Bibler and their group.

And then they oversee all the work that's being done
inthe -- well, they review all the work that's being done in
the field. And HDR has hired its own contractors to do the
actual field work. And the lead in that is HDR, and M ke Madson
is the -- |1 don't knowif he's in the room anynore, but he's the
| ead for HDR.

And then there's another -- subconsultants that are
working in the field under them because it's just such an
i nvol ved project, a nunber of different consultants, SWCA
August ana, all of whomwork for DM&E so in a nutshell.

Does that answer your question?

MR. GONZALEZ: Yeah.

MR. YOUPEE: You know, as we start back up with the
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program and TCP identification we asked for and requested and
never received a confidentiality clause that was supposed to be
constructed. Nor have we received a mtigation policy. That
was going to be devel oped by the agency too. So that kind of
refreshed ny nenory. W start talking about TCP identification
again. How do we address that?

M5. GLIDDEN: | know that we didn't really go through
the work plan all that nuch. And | guess during the caucus |
guess, as | understand it, nost of the attention was placed on
devel oping this Ofice of Tribal Involvenent.

But the draft plan does address those issues. |If you
| ook at the draft plan, if you have it in front of you, on
page 5 we have an area for confidentiality policy. And this is
sonet hing that we want -- that, you know, we've nade reference
to the provisions wthin the National Hi storic Preservation Act
that address this, but we can flush this out nore.

And, you know, Chase, | don't know if you want to work
on that. But we can go ahead and expand on that and incl ude,
you know, whatever provisions that you think are needed for this
particular project. | nmean, and it could be an attachnment to
this work plan. | nean, if it's --

You know, | think that we have these basic provisions
in the statutory law, but we can go ahead and add | anguage
specific to this project.

MR. YOUPEE: (I naudible).
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M5. GLIDDEN: Right. W do have it in here.

MR. YOUPEE: But we have no policy. W discussed
policy. You cone back with the statute itself.

M5. GLIDDEN: Well, it does say any --

MR. YOUPEE: Devel oped a policy regarding this
project. W haven't gone through those dynam cs of devel oping
sonet hing that we can all agree upon, okay. And we haven't seen
the intent or initiative for a mtigation policy. And earlier
this norning we heard really that there's going to be sone sites
that are (Inaudible).

M5. GLIDDEN: W actually had a fairly |engthy
di scussion about this in the norning. | don't know when you --

MR. YOUPEE: Yeah. But we haven't cone out with that
yet. But, again, we've asked for that.

M5. GLIDDEN: | think -- yeah. | think that we
definitely are going to get there. But | think one of the
concerns that was expressed is that we really can't get to
mtigation until we do the identification, we know what's out
there, we know what's eligible, we can assess, you know, the
effects.

MR. YOUPEE: Well, that doesn't sit well with tribes
because we're not going to tell you what's out there if we know
it's going to be destroyed anyway.

M5. GLIDDEN: Curley, | think this is sonething

obviously we're going to need to discuss a little nore. Maybe
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you and | can have a conversation about this and develop a
confidentiality policy. And obviously there's sone issues.

One of the things I know that | had thought about
early on, and | think | talked to Paige about this, is that one
of the ways that we could address sites in the field that you
don't want to reveal as being sacred sites is to sinply tell us
at this -- you know, this area or whatever is inportant and just
tell us, just tell STB. And then --

MR. YOUPEE: |'mnot sure you're obligated to tel
the -- (I naudible).

| was saying that in identifying TCPs and if we had
done that, you know, the confidentiality, you know, we're trying
to build trust as well. Any relationship, you know, that's
the -- that's the nore -- we have to build trust. And if we
can't do that, then it's very difficult to do anything el se.

Now in saying that, if we identify sites that have
spiritual value for us and we trusted you in that
confidentiality clause or policy and sonething was | eaked out
and certainly went to the |andowner, that value of the | andowner
property because of historical value is going to --

M5. GLIDDEN: Curley, you're not obligated to tel
anyone if you don't want to.

MR. YOUPEE: Ckay. | don't think that's where we were
going with this.

MR. HERB JONES: | think too there's -- one thing |
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woul d just want to rem nd people too is under the Programmatic
Agreenent under the D.2.1(1) there is that confidentiality
section in there which does deal with -- the one part in
particular that I want to just -- that it has in here it says
"Shall ensure that shared data including data concerning the
preci se | ocation and nature of historic properties and
properties of religious and cultural significance are protected
from public disclosure to the greatest extent possible by |aw,

i ncluding conformance with Section 304 of NHPA as anended, "

bl ah- bl ah- bl ah.

MR. YOUPEE: That's the | anguage. How are you goi ng
to do that?

MR. HERB JONES: Here's what | was going to say. W
have sonme things too that we're going to have thoughts about the
work plan that we will submt to you. And I'm hoping too that
the tribes or individuals will submt to you any recomendati ons
that they have on your work plan so that those things can be
| ooked at, reviewed, and considered for whatever you want to do.

But I just want to remnd you that there is that one
section in the P.A that does deal with that. And the
i npl ementation part of that, which is your work plan, we have
sonme thoughts about inplenentation of things too, which we wll
offer as well. | think we've had a good di al ogue about what
nost of our concerns are, but anything that would fine tune that

we'll let you know.
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MR. YOUPEE: Maybe you guys can fine tune it because
we seemto be doing a lot of work for you guys. You guys are
paid consultants. And | think the confidentiality clause is one
thing. You know, if you guys can flush that out, as you say,
provi de sone type of policy regarding confidentiality rather
than throw it back onto the statute itself or the Programmatic
Agreenent itself, we need an existing policy how we're going to
deal with that, okay.

The other concern again is the mtigation policy,
process and procedure. That's sonmething that | need as an
individual, as a tribal nenber, as a tribe to recognize that
there's -- there's going to be sonething, a process at |east
that we can depend on.

MR. HERB JONES: Curley, | just want to say too we
have an appreciation for what you' re asking for there.
Yesterday norning remnd you when we had a fairly generic
conversation | thought about conpensation and mtigation there
were fol ks that thought that was very premature to do that. And
| think for good reason.

| think you can have a prelimnary conversation about
those things and establish a dialogue on them which I think we
are receptive to doing that. But, again, | think going too far
on that part, there are limting factors including not know ng
exactly what we're dealing with in total for identification in

the first place.
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But, again, it's hard to discuss the details of
mtigation without knowing the details of inpacts. And we don't
know that today. But | will say | think that there are
conversations that | think are -- we're receptive to that and
woul d li ke to have conversations at |east about those kinds of
approaches we tal ked about yesterday that people have already
brought up, you know, different concepts with alternative
mtigation, treatnment, whatever it mght be. W're open to
di al ogue on that and hope to do so.

MR. IRON EYES: | think each side's or each party's
concerns can be addressed by this process of proposing
alternative |anguage for the work plan, the Menorandumr of
Agreenent, and the associ ated appendi ces.

Now as far as | know, those are the controlling
docunments, the MOA. And | think there's two of themright now,
two appendices. So I'll do what | can. Because | know that
it's a -- you know, everybody's interested in a tinely
resolution of the | anguage of these docunents. So whoever's in
this working group we'll make sure that we're in the | oop and we
mai ntai n contact.

MR. EAGLE BEAR: Yesterday when we had our caucus we
devel oped sone points. And | know there was a question about
Mario and that's -- there was an issue that was brought up
yesterday by Conrad Fisher in terns of the |anguage. And as we

went through this work plan we were going to address those
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i ssues when we cane to it so that all parties involved have a
cl ear understandi ng of what kind of |anguage that we want to
i nsert.

And | can't renenber. He read a quote off here. Does
anybody remenber? W had a little discussion on that yesterday.

MR. IRON EYES: | think just in Conrad's case he was
concerned about nunber 13 and the MOA about ensuring jobs for
Indians -- it wasn't that?

MR. EAGLE BEAR: No. Wen we cane -- | was kind of
the noderator yesterday so | kind of wote notes to nyself. And
| -- you know, | thought that when we cane back into session
today part of our -- yeah. W were going to go page by page.

W didn't quite finish all the way through. W didn't get to
t he | ast page.

But there was sone issues that were brought up and
then the points of concerns were devel oped as we went al ong.

And | thought that's what we were going to insert into this work
pl an.

So going back to Mario's question, this docunent's not
set in stone yet. W're still revising it, and that's where
we're at. And when you nentioned Section 110, that kind of sent
up sone red flags for ne all of a sudden because the response
wasn't -- well, it kind of created questions in ny mnd too. So
that's sonething that we need to | ook back into.

But anyway that was a process that we thought we were
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going to go through today.

M5. GLIDDEN: Well, | was hoping that we were going to
do that, but the inpression that | got earlier in the norning
was that you hadn't had an opportunity to really go through the
plan in detail and so then -- and so that we wouldn't --

MR. EAGLE BEAR: Right. W talk about the tribal
study and tribal nonitoring, and then the idea -- especially
with the tribal study -- is how we develop this position or, you
know, the need for a position. So that's why we started
di scussi ng today.

But that falls into play wwth -- with the plan.

M5. GLIDDEN: Do you want to go over those points now
in general ?

MR. EAGLE BEAR: No. It's your call. You're sitting
over there.

M5. GLIDDEN: Let's go ahead and go over those points.
Let's go through the docunent and just in general talk about the

poi nts of concern.

MR. EAGLE BEAR: I'mstill interested in that
$2.2 billion.

M5. GLIDDEN: I'minterested in it too.

MR. YOUPEE: Let nme just say this. |'mrequesting at
| east an instrunment -- I'mrequesting an interimmtigation
policy, ny tribe. GCkay? Because | -- | worked a long tinme with

federal agencies and state agencies, and | know better to
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trust -- well, we'll get -- we'll devel op sone when we get to
that bridge or sonething on that respect.

No. | think that it's necessary to see sonething.
That's going to happen anyway. | want a policy in place even if
it's a generic interimtype of policy and we can tear it apart,
rebuild it, restructure it, however we want to do it, but |
t hi nk we need sonething in place. Because there's things that
we destroyed today. M nnesota --

MR. EAGLE BEAR: | agree.

MR. YOUPEE: So we're not addressing that right now

MR. EAGLE BEAR: And we did have sone di scussion on
the treatnent plan, and there are sone of us that don't agree
wth the way it's witten. And we were going to discuss that
with you today too.

M5. GLI DDEN: Ckay.

MR. EAGLE BEAR: You know, yesterday | brought up the
fact that, you know, when you say a treatnent to address adverse
effects that cannot be avoided, | nean, there's sonething
that -- we have to have sone di scussion.

Yesterday | threw out the $10 billion schol arship
support. You know, 1'd rather get 10 billion than a dollar. So
that wasn't clear. And then that was ny point. And so we just
kind of left that blank yesterday.

And just followng up wwth what Curley said, you know,

maybe that we do need -- we do need an interimmtigation
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cl ause.

M5. GLIDDEN: Ckay. Well, we'll insert that. W'll
go ahead and add it to the work plan. Do you want us to do
t hat ?

| nean, now that you have the draft, do you want to
work on that? Do you want to just put in a place holder and we
can go ahead and insert the | anguage? Anyway you want to do
that's fine.

MR. YOUPEE: (I naudible).

M5. GLIDDEN: Ckay. Al right. Gkay. Mybe the task
group can work on that. GCkay. You want to go through any other
aspects of the work plan that you have issues with or concerns
about ?

MR. JACKSON: Cathy, | guess | wanted to -- Herb and |
are over here trying to clear things up and nake sure we're
under standi ng the way the process is going right now.

The STB approved the project and stipul ated 147
conditions. One of those conditions says we'll follow the P.A
Ri ght now the P. A is the governing docunent we're worKking
under. The P.A -- the P.A my not have it, but | know the
conditions have reference to the MOA.

There is a general review of the MOA to nmake sure that
what's in the MDA is in conpliance with what we're tal king about
here. | still think that we're m ssing somewhat with -- | think

Scott brought it up on the MDA is that the focus of this is
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Section 106 and our cultural process -- the process that we need
to get through, get sites identified and keep the process on
track.

But where we sit today the P.A gave a basic framework
for how that's done or laid out the policies that govern how
that's done. The work plan as we saw it, it's the detail, the
procedures, it's the forns that are going to be needed to nake
sure it's actually a working docunent that governs the way the
work is going to be done. But it doesn't deviate or doesn't
real ly change or even supersede the P. A

| think what's been laid out here today that we
understood was the O fice of Tribal Involvenent that has been
proposed is really the office that would have responsibility
then for inplementing the things that are in the work plan in
accordance with the P. A

But | think the part that I'mstill sonewhat confused
on is that, you know, discussions as far as mtigation and these
other things as we heard yesterday, | think there's, you know,
two canps as to whether we think we're there or not to be able
to discuss mtigation.

But the ongoing work, the field work that's planned
for this year, the report, the reviews, unless we get through
that process and start addressing those, in accordance with the
P.A., we're going to be spinning our wheels for a while | guess

in the way these discussions go. And | don't know. | guess
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that's just what we're pencilling out here.
MR. HERB JONES: Well, | just want to say | want to
make sure | understand things. | assune that we continue to

operate under the existing rules and guidelines until you change
it sonme other way. And if that office -- if you can get the
of fice established and plug that nodule in, it may alter how
things are processed but that until you do that, you don't stop

everything until that gets done.

| nmean, |'m maybe wi shful thinking, hope it can be
done soon. But if it doesn't happen soon, |I'massumng we're
still going to process reports and those kind of things and

conti nue the work.

M5. GLIDDEN: Yeah. That's correct. This is a
process, and we're in the process. And |I think that as of
Monday we sent out a nunber of reports, five reports, and that |
guess the tribes have had for a couple of nonths now? Anybody?

Yeah. And we would |like to have feedback on those
reports within 30 days. W're still going, as far as we're
concerned, by the process that we've devel oped and | aid out here
inthis treatnent plan, even though it's a draft plan. Because
that allows for that extra 30 days. But obviously it's going to
be changi ng.

But until we do have sonething that's final, we're
going to be going by the P.A. And the P. A does state the

30-day review period for the reports. And | think what we're
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trying to do is be flexible because we know that there's a | ot
of reports and that the -- it's going to take a lot of effort to
go through these.

So you're absolutely right. Anyway, thanks.

MR. EAGLE BEAR: | had a question about that. Again,
the issue of the P.A, the Programmati c Agreenent, yesterday we
had sone di scussion about the signatories. And we were told
that | don't know how many signatures were on there. Three?
And sonehow, you know, if the railroad people are going to hold
us up to that, the Programmatic Agreenent, you know, certainly
those three tribes do not represent the voice of all the people
i nvol ved.

And | think that was an issue. So | thought that by
devel oping this work plan eventually it gets into the
Programmati c Agreenent. Now you're agreeing with them and now
you' re bringing ne back to square one again.

MR. HERB JONES: | just -- Russell, | hope -- | nean,
we are bound, again, by the P.A. And so whatever we do -- and
' massum ng whatever STB does is going to have to be consi stent
with the P. A, and that document is for the signatory or --
invited signatories to that docunent.

But for us that has to be the governing docunent, and
it is the one that is inposed on us as well by the STB through
their decision and the one, again, that it's been through court

and everything else. But, | nean, that's a docunent that we're
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bound to.

Now the work plan certainly can, | think, provide a
means of allow ng everything to work in a way that we all agree
to, but it all has to be consistent with what the P. A |ays out
for us because that's why they spent the year putting the P.A
together in the first place as our blueprint. | don't know if
that hel ps anything. That's ny observati on.

M5. GLIDDEN: Yeah. The point of this work plan is
not to replace the P. A, not to anend the P.A., but it's sinply
to devel op a process for getting tribes involved in the field
work. That's the point of this work plan.

And we' ve devel oped a work plan that was based on a
pl an that was devel oped in Cctober at the October tribal
nmeeting, and we inserted a nunber of things that we thought were
of concern. And we've tried to nesh what we believe are the
goals of the tribes with our statutory requirenments under the
P. A

This is a draft. And we've devel oped a procedure that
we think would work. | think that one of the things in
particular that |I've been concerned about is the identification
of traditional cultural properties. There's a |lot of
archaeol ogi cal work that's already been done. And the tribes
haven't been out in the field.

W have done archaeol ogi cal work and we' ve devel oped

reports but the tribes haven't been out in the field to | ook at
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those sites. So | devel oped the process which is laid out on
page 3, A B, and C, that would take that into consideration.

So under A you'd have a process for report reviews
without field checks. So let's say it's a report for an area
t hat perhaps you don't have any interest in or it's not an area
where you have tribal affiliations or maybe that it's a short
report or there's nothing in there that you see really is of
concern. And so you would provide your review within 30 days as
is stated in the P.A. and then that would be -- that would be
included in any drafts that -- in any rewites that we would do
in the report and that would aimus in terns of determning
eligibility of the sites.

And we have a different process, which is B, and
that's for the report reviews with field checks. So if you get
the report and in 30 days you' ve read it and you thought, well,
you know, | think | need to go out in the field because | can't
really tell what this is fromthe photograph or there's not
enough information or | need to be out there, so we' ve devel oped
this process for that particular type of scenario.

And it can be nodified. This is just a way | think
that | tried to address the fact that the tribes have not been
out in the field and that the tribes may need to be out in the
field and yet still, you know, be working under the provisions
of the P.A.

And then Cis the process for tribal participation and
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new and ongoi ng archaeol ogical and field work. So that would be
the process that would be for, you know, future triba

i nvol venent in areas where the archeol ogi sts haven't been out
either, you know. So this will be basically foll ow ng al ong
with the survey teans or be out there on your own, however you
want to do it.

And we' ve devel oped a process. W've put a fair
amount of work into this, but if you think it's not perfect or
if you think there's another process that would work, okay. But
it has to be sonething that would work within the stipul ations
outlined in the Programmati c Agreenent because that's our
gui di ng docunent .

MR. YOUPEE: Well, | think you have us at a
di sadvant age because of the court's ruling, and | haven't seen
that. Believe ne, you have us at a di sadvant age because you
have the court's ruling regarding those stipulations, and |
think it's necessary for the tribes to get a copy of that again,
once nore. But ideally it's a collective effort that we
participate in that working plan.

But | think information is necessary, you know, to
continue with this so that we have a conpl ete understandi ng of
that court ruling.

And | understand there's 147 what do they call it?
Conponent s?

M5. GLIDDEN: Conditions.
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MR. YOUPEE: Conditions in that ruling. And | think
it's necessary that we get that understandi ng oursel ves.

M5. GLI DDEN:  Ckay.

MR. YOUPEE: And then how we define that -- maybe
that's necessary for discussion too.

M5. GLIDDEN: Ckay. You know, again, this work plan,
we al so have in terns of the identification of the traditional
cul tural properties, which is the National Register eligibility
i ssue, which we have to address as a federal agency, we have to
make sure that we can identify any site that's eligible for the
Nati onal Register.

And then once we do that, we have to | ook at whet her
or not we're going to find a way to mnimze or avoid the site
or mtigate the site.

So that's why mtigation perhaps m ght be premature at
this point because there m ght be other options available to
address sone of these sites.

MR. YOUPEE: Like what, for instance?

M5. GLIDDEN: Well, avoi dance.

MR. YOUPEE: W already seen and heard that there's
sone sites that will not have avoi dance.

M5. GLIDDEN: Right. But there m ght be sone
situations in which there could be sone avoi dance; is that
correct? And it's not off the table for sone areas.

MR. HERB JONES: Sone of this is probably semantics
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and everything else, but there are -- again, once we know what
we need to be able to |l ook at, you know, we can | ook at what can
be done in any case.

One of the issues that we have to deal with as a
railroad is the physics of the operation of a railroad. And
we've had a little discussion on this, | guess, but if you
attenpt to nove a railroad -- it's not |like a road where you can
change it and go around sonething. A nove of 10 feet here neans
that 4 mles back you have to make adjustnents to everything to
accommodate that rail.

Trains don't |ike curves, and trains don't I|ike
grades. | nean, there's nothing you can do about it. It's
i npossible to operate -- to function properly w thout taking
those things into consideration.

Now | would say this: If we know what's out there and
there are things that we need to take into consideration, every
avai | abl e neans can be taken to adjust things accordingly, but
there will inevitably be unavoi dable things out there. Don't
know where they are, don't know what they are. But the other
thing | would say is that doesn't nmean there isn't a reasonable
way that some of those things could be addressed.

For instance, during construction you m ght have
construction people who are aware of the sensitivity of an area
and would treat it appropriately. There could be m ni num

di sruption to an area for given reasons. Maybe the railroad
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itself physically wouldn't be actually going through whatever
the given site -- | nmean, the track itself wouldn't be going
t hrough a particular site.

So, | nean, those kind of accommobdations can be
consi dered and shoul d be considered. They need to be
considered. But to the extent that, yes, you end up with
sonmet hing that is unavoi dable, then you have to be able to
consider that as well.

And | think it's just a reality that those situations
will be there. Yes, considerations can be given and every
reasonabl e neans given to adjusting, but, again, we have to be,
| think, practical in how that would work.

MR. YOUPEE: Yeah. And | think being practical is
just the point. Being practical in developing a trust between
all these agencies, being practical that we have to address what
has happened in M nnesota regarding sites they had over there.

| mean, there hasn't been anything done in respect to
the sites lost in Mnnesota. | don't know, Pam if she wants to
address that.

M5. HALVERSON: | would like to address that. And
then we're going to go back, and we can't change what's happened
al ready. Because in Mnnesota ny office has been there for
al rost two years. DMRE never contacted me or Departnent of
Transportation or the archeol ogi sts or anyone to cone into the

field wth the archeol ogist until, you know, the end of the
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summer -- or the end of the fall

And so | think in your P.A does it not say that you
contact the SHPO for coments and the THPO? So you were not
following your P.A already. So this plan that you're com ng up
with or that we've cone up with and you revised needs to --
needs to happen. | nmean, the P.A 's not covering what the
tri bes need.

And these sites that -- we were brought out to four

sites. W didn't get to go the whole line, but I was --

talked to the archeologist, and | told her, | said, | am going

to request that no fill be taken fromthe |ands al ong there.
There's designated places for landfill in M nnesota.

You get your landfill fromthere, not along that railroad or

fromthe farners that surround that area. Because you're
di gging up our burial nmounds. Qur burial nounds are underneath
your trestles.

M5. GLIDDEN: Thanks, Pam There should be a
provision in here and | don't know if there is but can sonebody
tell nme if there's a provision in here for waste and buri al
sites in the P.A?

Because technically those should be part of the APE
And so if there are waste and burial sites, those have to be
included in identification if they haven't been.

Is Mke here? Anybody from-- do you want to speak to

that, if waste and burial sites are being |ooked at in terns of
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t he archeol ogy?

M5. DESROSIERS: | think at one of the neetings |
t hought you guys said the borrow sites would be eval uated.

MR. HENKE: The P.A. addresses that. | don't know the
exact section.

M5. GLIDDEN: FErin, would you m nd addressing that?

M5. SALI SBURY: Sure.

M5. GLIDDEN: She's in charge of all the
ar chaeol ogi cal field work.

M5. SALI SBURY: Are you tal king about in the future
for future work or the work that's already happened not part of
this project?

M5. GLI DDEN:  Bot h.

M5. SALI SBURY: In the future the contractors that
will be brought on will have all of their permtting done for
the contracting for borrow sites, right? So it won't be done by
those of us sitting here, but it will be done prior to
constructi on.

M5. GLIDDEN: So there will be archaeol ogi ca
exam nation of those areas, and the tribes will have an
opportunity to go to those areas?

MB. SALI SBURY: (Nods).

M5. GLIDDEN: GCkay. Al right. Anybody el se?

W' ve tal ked about a lot of things both days, and I

think that we've gotten pretty far. | know that there's sone
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concerns, and not everybody agrees on everything, but | think
that we're getting there. | really do.

And | think everybody's worked really, really hard to
get us here. This is not easy. This is a huge project, and
there's a lot of issues, a lot of conpeting interests, and |
just want to thank you all for putting in all of this effort.

We've got a nunber of action itens for the future.

And | don't know if Randy wants -- do you want to go over those?

MR. WTHROWN |I'Il try ny best. There are a nunber of

t hem here, paging through ny notes. It kind of junps around a

| ot .

M5. GLIDDEN: Please junp in if we've m ssed
somnet hi ng.

MR. WTHROW | think you went through a few of these
earlier.

MS. GLIDDEN: Right.

MR. WTHROW But | think one of the things that we've
decided is that the work plan that was submtted for review by
everyone is not what it needs to be. There's sone changes that
need to be nade. And we've had sone good proposals to add sone
things, particularly in the -- regarding the Ofice For Triba
| nvol venent, which | think should be incorporated into the work
plan as well as policies on confidentiality and mtigation
policy.

| think that effort -- we have a task group assenbl ed




© 00 N oo o0 B~ W N P

N NN N NN R R R R R R R R R R
a M W N P O © 00 N O U M W N +» O

120

to partially address that and flush out the rest of the work
plan. | have a list of the people involved here. That task
group woul d include Russell, Scott Jones, Faith Spotted Eagl e,
Di anne Desrosiers, Chase Iron Eyes, Herb Jones, Doug Jackson,
and Randy Henke from DM&E and HDR, and at |east one
representative from STB, Cathy.

| think what would be good -- | nean, we need to nove
on this part in particular soon and not | ose the nonmentum from
this neeting. | guess one thing that we shoul d establish before
we adjourn here is perhaps picking a date in the next week or
two if possible where it may be convenient for this group to
reconvene and work through sone of these unfinished itens in the
wor k pl an.

MR. GONZALEZ: You know, | noticed talking -- well, in
speaking with the Oglala Sioux Tribe's new THPO of ficer she
informed nme that the Oglala Sioux Tribe hasn't been actively
involved in this process up until now. And there's a reason for
that in that the Oglala Sioux Tribe has been involved in
litigation in the federal courts.

And a lot of this areais -- in the Wom ng portion of
this project is the Teton Sioux people's 1851 Treaty area. And
the Teton Sioux, of course, included the Qglala Sioux and the
Si cangu and Rosebud and the other Sioux Tribes.

And then there's an area east of the Mssouri River

bet ween the Janes and the M ssouri that's also part of the
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(gl al a Sioux Tribe and Teton Sioux Tribe. So aboriginal title
area. There's no treaty that was involved in that area.
Neverthel ess, the tribes still have aboriginal title to that
ar ea.

| was the attorney for the tribe involved in the
litigation of land clains, sonme of the land clains in the 1980s.
And the Teton Sioux Tribes rejected the Indian C ains
Commi ssions awards for the aboriginal title area east of the
M ssouri River and the Wom ng portion of the Docket 74 area,
1851 Treaty area.

Nevert hel ess, what happened was that our clains
attorneys without the consent of the tribe and behind the backs
of the tribe entered into a stipulation and settled that claim
and settled it for $40 mllion, gave away $3.7 mllion in
of fsets.

And so the tribe still has -- the Oglala Sioux Tribe
anyway feels that there's still -- not w thstanding, you know,
the court decisions comng out of the federal courts, the tribe
still has outstanding land clains to this area because they
cannot go along with the fraud being perpetuated on them by the
clainms attorneys or in the courts for inplenenting that court
settl ement.

So, you know, everybody should be under actual and
constructive notice that the tribe still regards those areas as

tribal lands and tribal resources. So it's kind of hard to sit
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here participating in a process where we know that our natura
resources, the coal over there, is still our property and it's
going to be ex appropriated by, you know, other people and
profited and they' re going to get the profits off fromit.

It's kind of hard to sit here and go along with a
process to see a railroad going through our territory wthout
our consent, you know, again, carrying coal, you know, to
Wom ng -- our coal to Wom ng.

So everybody shoul d be under constructive notice, if
not actual notice, that the Oglala Sioux Tribe still has these,
you know, outstanding clains against the U S. Governnent for
t hese properties.

And by the fact that the tribe mght be participating
in this process here does not necessarily nean that the tribe
acqui esces to what's going on on this project.

Nevert hel ess, you know, our THPO is here. | realize
that the Surface Transportation Board is here in good faith, and
fromwhat | can see here, you know, you're trying your best to
conply with the National Hi storic Preservation Act and NEPA.

So | just want to put that -- you know, put that on
the record so it's clear on the record. The tribe also has sone
ot her concerns on NEPA, not only evaluation inpacts on historic
and cultural properties but also ecology. And we do have a | ot
of concerns about a railroad com ng adjacent to our reservation

carrying coal with, you know, a |arge anount of urani um content
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into it that would be bl owi ng down on our reservation.

Because the prevailing winds actually cone fromthe
northwest. And, you know, these railroad cars, if you ever saw
t hem goi ng t hrough, you know, Qurnsy, (phonetic) Nebraska and
that area down there, they're not covered. You know, they're
open. The coal's open. And through Edgenont, South Dakota,
there's trains that go through there. So a lot of this coal
dust does bl ow when the winds get strong, and it will be bl ow ng
onto our reservation. So we have those kind of concerns al so,
not just cultural resources.

In ternms of cultural resource concerns, you know, |
know t hat you're doing your best to address all the issues that
may arise, but on the other hand it's really hard for us to sign
a Programmatic Agreenent on cultural resources that, you know,
kind of goes contrary to our traditional stand on the |and
claim So we've always been caught up with this, you know,
issue of trying to participate, protect the lands at the sane
time, not jeopardize our outstanding clains to the area.

And |, you know, followed that other litigation that
went to the Eighth CGrcuit. And, of course, that there, we
don't agree with that litigation that occurred on appea
directly fromthe Surface Transportation Board to the Ei ghth
Crcuit Court of Appeals.

But the area I'mtalking about is a totally different

l[itigation in Wom ng and east of the Mssouri Rver. It wasn't
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part of the Eighth Grcuit Decision that canme down, you know,
two, three years ago.

So thank you.

M5. GLIDDEN: Thank you for explaining all of that for
the record. | can understand how difficult it nust be for you
to be here and be a part of this with what's gone on and what
you' re going through. And, you know, | synpathize with you. |
really appreciate that you're here. You've already been very
hel pful just the tinme that you've been here. So thank you.

Ckay. D d you want to continue on with our -- any
ot her comments, | guess?

Continue on with the action itens then. Ckay.

MR. WTHRON | guess we were -- | was tal king about
the task group for conpleting the work plan, making nore changes
toit and trying to finalize it in representation for | guess a
nmeeting we have tentatively scheduled for February 12 and 13 was
it?

M5. GLIDDEN: |Is everyone okay with that date?
Anybody have conflicts?

MR. WTHROWN | guess maybe we shoul d | ook at that
date first, if that wll work for people here. February 12, 13.

MR. EAGLE BEAR: \Were?

MR. WTHROW | think it was proposed that the neeting
be held in Sioux Falls, South Dakota.

M5. HALVERSON. | thought it was going to be at
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Lower Si oux.

M5. DESROSIERS: W have a deadline for Keystone for
the 11th on sone stuff all the tribes need to have in. Just FYI
SO you guys know that.

MR. WTHROWN Anybody have conflicts?

MR. EAGLE BEAR: We're still going to continue worKking
wi th these docunents, or are we going to go back to the
statenment made by the gentl eman over here about the P.A ?

That kind of bothers ne. Because in reality the only
person that should be sitting here speaking to you is
Scott Jones.

M5. GLIDDEN: The only person should be talking to us
is Scott Jones because he's the only tribe that's here that
si gned?

MR. EAGLE BEAR Right.

M5. GLIDDEN: | see what you're saying. But as far as
the way we've been follow ng the process and we' ve been
including all the tribes even if they haven't signed.

MR. EAGLE BEAR: (kay. Are you going to stil
continue that thought process?

M5. G.I DDEN:  Yes.

MR. EAGLE BEAR: (kay. Eventually | guess we want a
clear picture before we sign any kind of docunents, and that's
where the majority of the tribe is comng from Even though you

guys in the years past nmet with certain groups and individuals,
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in sonme cases they do not speak for the tribe. Here we do. W
answer to the tribe.

So | guess are we still on the sane page then on this?

M5. GLIDDEN: In ternms of continuing to work on these
docunent s?

MR. EAGLE BEAR: Right.

M5. GLIDDEN: Yes. The first action item| guess
Randy was tal king about was this work plan that we submtted
that | guess you had sone concerns about and that we need to
insert sonme things into the work plan for tribal involvenent,
January 4, 2008.

So the first thing I guess that we woul d hope is that
we coul d get your feedback and insert the | anguage, place
hol ders for additional things that you think need to be
included. | know that Curley had nentioned mtigation package.
So that needs to be included.

There were sone issues, | think, regarding page 3 at
the top regarding the treatnent for sites that can't be avoi ded.
| think there was sone concerns about that |anguage. | think
there were concerns that the MOA wasn't addressed here. So that
needs to be inserted. And including |anguage having to do with
faunal and floral issues, ethno-botanical issues, environnental
i ssues, as they would apply to the MOA.

| know there's a stipulation there that addresses that

so that we could basically fold in sonme of the concerns -- or
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sone of the issues of the MOA into this work plan.

And then, of course, we have the other docunent that
you produced, which is the proposed draft of O fice of Triba
| nvol venent for THPGs and the CRPs. If we could see that
flushed out sonme nore and get that draft sent around so that we
can comment on that. And if you can let us know if this is
going to be an attachnent to the treatnent plan or, you know,
how this is going to work in with our -- wth the process that
we' ve devel oped here.

MR. EAGLE BEAR: | don't think it's going to be
attached to the treatnent plan because we all question the
treatnent plan, you know. And so that --

M5. GLIDDEN: |I'msorry. Not the treatnent plan. The
work plan. I'msorry. So anyway | think that those were just
sone of the issues | think that | heard regarding the work plan.
So if you could just get that -- whatever comments you have, get
that to us as soon as possible.

MR. WTHROW | think one possibility, you know,
Russell, would be to take advantage of this task group, this
work group, to address both of those conponents, ook at this
proposal for developing an Ofice of Tribal I|nvolvenent as well
as the work plan that STB circulated and we try to get both of
t hose docunents in a formthat we can conme back and present them
to the group as a whole during the neeting on the 12th and 13th,

if that's the date we agree to.
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MR. EAGLE BEAR: And then | officially requested
i nvol venent of maybe the federal agency contacting the | awers
just to give us sone insight, alternatives, and |I think Curley
asked for interimmtigation. So are you going to respond to
that to us officially or --

M5. GLIDDEN: | think ny sense was that Curley was
asking that we include mtigation, a mtigation packet, as part
of our work plan. That was ny sense. And so we were going to
go ahead and put a place holder in there for that.

So yeah. | nentioned sone of these issues to Chase

because | know he's in there typing. And | don't know if you're

the one who's going to be nmaking these changes but -- so yeah.
MR. IRON EYES: | think Russell has a good point. And
we could definitely use a -- if we can get by w thout having to

pay for it, you know, w thout having to pay the attorneys or
what ever who's going to do this |egal research out of our
pocket, we would prefer that.

But we definitely need to know and maybe it should
have been spelled out fromthe beginning the scope of authority
or the effects of the Programmatic Agreenment in relation to the
Menor andumr of Agreement and the associ ated appendi ces and the
wor ki ng pl an.

W need to know. Because Russ was worried about
whet her or not we're just getting face treatnent. |If the folks

here think that the Programmatic Agreenent is the governing
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docunent, then what is our -- the extent of our involvenent?
And | think that's his concern.

M5. GLIDDEN: Well, the P.A is the governing docunent
in terns of, you know, what we need to do and what we've agreed
to do. But, you know, within that there's a lot of flexibility.
And where we're at right nowis the brass tax of trying to get
the work done out in the field. And so we're open to your
i nvol venrent in that, and everyone in this roomis included.

So | don't know if that answers your question. And as
far as the research regarding the issues that came up about the
smudgi ng and all of that, | have requested a copy of that court
order. And I'massum ng, Herb, you were going to send nme a copy
of it; right? And then perhaps you and | can have a di scussion.

Also Mario Gonzalez, | don't know if he's still here.
He had sonme good ideas about that. And also Herb had nentioned
that one of the ways we can address this is that once
condemation is over and DM&E actually owns the property, then
there won't be an issue at that point. So that could be the
sinpl est way to address that.

Ar | correct in saying that, Herb?

MR. HERB JONES: Wiat | would say is yes. | think
there's different ways you can look at it and different tine
frames but, you know -- yes. | think Randy was the one who
actually nentioned that, that if there isn't an opportunity here

or if that opportunity's restricted for sone reason at the point
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that DMBE has possession of |land, that would nmake it so that we
can review those and go back and figure out how to go about
getting the survey work done at that juncture.

And | just wanted to say | think, again, it wasn't a
railroad thing obviously, and | think, if | renmenber right, |
think we had this on a phone call wth everybody, | think the
judge's order, again, it wasn't pointed at any particul ar
activity. It was open flame |I think it was. And primarily it's

just a public safety, fire safety issue is what that was based

on.

But whether or not there's ways to | ook at that, |
don't have any idea. | just know what we're required to
fol | ow.

M5. HALVERSON:. This is for Randy and everyone that
" mrequesting that on these commttees and these task forces
that a tribe from M nnesota be included on there so we're not
excl uded anynore.

MR. EAGLE BEAR: You could take ny pl ace.

M5. HALVERSON: But |'mnot from Rosebud.

MR. EAGLE BEAR: | don't know. These guys scare ne.
MR. WTHROW They scare ne too, Russell. | think
what | would Iike to propose, | guess, is that just in terns of

organi zing this group, this task group, that we've nentioned --
and, Pam | can add you to that group. | guess the people who

are still here include Pam and D anne, Chase, and Russell
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Is there a date within the next two to three weeks
that would work for us, | think, if we were to get together for
a couple of days to try to work through sone of the details of
both the Ofice of Tribal Involvenent proposal and the issues in
the work plan proposed by STB?

M5. DESROSIERS: So the DMRE is tentatively schedul ed
for the 12th and 13th; right? And we're |ooking at neeting here
the | ast week, |ike the 28th or 29th maybe?

MR. WTHROWN That would probably work. O could even
be the week of the 4th.

MR. EAGLE BEAR: They're having their big treaty
meeting over in Pine Ridge, and | think sone of us are going to
attend that but --

MR. IRON EYES: | nean, the only concern | have is the
26th and 27th or 27th and 28th, whatever it is, the Tuesday and
Wednesday of the | ast week of February, I'mgoing to take the
Sout h Dakota Bar Exam So after that, you know, that's what |
woul d prefer personally.

M5. GLIDDEN: | can see why.

MB. DESROSI ERS: W can accommodate him

MR. EAGLE BEAR: How about sonetinme the first of
February, that week, sonmewhere on that tinme frane?

M5. HALVERSON. | think a conference call mght --
that mght work for all of us. Because traveling in the

wnter's --
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MR. EAGLE BEAR: That's fi ne.

MR. HERB JONES: M suggestion, | think that's a good
idea, Pam And if there's sonmething that you can put out for
people to |l ook at a couple of days beforehand, then we can al
consider it and have a conference call over it, we can do it
that way and it would sure nake life a |ot easier.

MR. EAGLE BEAR: | have problens with conference

cal |l s because, you know, these guys scare ne, and | want to be

able to watch them you know. And, yeah, I'mwlling to cone to
Sioux Falls. But | don't want -- | don't want them and all
their |lawers on the sane conference call listening in. And,

you know, we don't have that |uxury.

|"d rather just sit down face to face, and if |I'm
going to get slapped in the face, | want to be able to turn
around and sl ap sonebody in the face too.

MR. WTHRON Ckay. Well, maybe we can -- the people
who are part of this task group, why don't we just convene as a
smal |l group once we adjourn here, and we can conpare dates and
schedul es.

In addition to that particular work group, there was a
work group set up to try to ook at the content and schedul i ng
for the training sessions. That group includes Faith Spotted
Eagl e, M ke Madson from HDR, Curl ey Youpee, and Ben Rhodd.

m ght suggest that | guess that group also get together and find

a date that they can get together and start thinking about the
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pl anning for that training?

Let's see. There is a grievance commttee as well.
And the people that are currently nanmed on that commttee, as |
understand, as | have it here, Herb Jones from DVRE,

Pam Hal verson, M ke Madson, Chase Iron Eyes, Ben Rhodd, and
Curl ey Youpee.

M5. GLI DDEN: M too?

MR. WTHRON And Cathy. GCkay. | don't know if that
group has plans to neet in the near future before our neeting in
m d- February. If so, | guess | would leave it to you, Cathy, to
coordi nate that neeting.

Let's see. | guess those were sone of the key issues.
VW will also -- we've got e-nmil addresses for everyone. W
will circulate passwords to you by e-mail for accessing the
website. And, again, if you have sone suggestions on input and
content for the website, please route themto Dave Bibler at
Loui s Berger.

And | guess also | will probably just start with
e-mails to the contacts that | have that information for.
don't think I have e-mails for all the tribal chair persons, for
instance. So maybe |'ll contact -- send themthrough you and
you can recommend additional persons that need to be provided
access to the website and we'll take care of it that way.

MR. IRON EYES: Randy, | think it would be hel pful if

you or Cathy would send out, you know, just kind of what you
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just ran over, the task force or the commttee and their scope,
their little mssion and who's involved with it.

MB. GLIDDEN. G eat idea.

M5. DESROSI ERS: There you go, Randy. Get on that.

MR. WTHROWN | have ny work cut out for ne. |[I'Ill get
on that right away.

M5. GLIDDEN: Do we have e-mmils for everybody?

MR. WTHROW Everyone here.

M5. GLI DDEN: Everyone here. Ckay.

VR

EAGLE BEAR: W just bought the railroad for a

dol I ar.

MR. | RON EYES: Val uabl e consi derati on.

MR. WTHRON So we'll be sending out information
about the next neeting, | guess --

MR. EAGLE BEAR: Could we note publicly that there was
a bribe?

MR. WTHRON So noted.

MR. EAGLE BEAR: For the record.

M5. DESROSI ERS: Russell did not accept the bribe.

MR. WTHRON We'll be sending out information about
the next neeting on the 12th and 13th. | guess those dates are
open for at |east the people here. So we'll go with that.

| don't know if there's anything else. Dd | mss
anything? Amr | overlooking things that we also need to be

taking care of ?
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M5. GLIDDEN: Sounds |ike the biggest thing -- the
first thing we need to do is send out that e-mail, get that out
as soon as possible; right, Randy? Ckay.

Al right. | think we may have cone to the end of
this neeting unl ess anybody has anything else to add. Anybody?

MR. WTHRON W'l al so be assenbling sonme other
information. There's a ot of docunents out there that would be
hel pful for everyone to have copies of. The previous mailing
we've sent out copies of the P.A and the MDA and sone copies
are here. But we'll make sure that everyone has copies of
t hose.

Sounds like there's interest in everyone having copies
perhaps of the record of decision with the condition statenents
so we'll nake sure we can get sone of those distributed. Copies
of the court order that DVMEE is working under for |and access.
And |'msure |I'moverl ooki ng sone here at the nonent but other
itens.

M5. GLIDDEN: Eighth Grcuit.

MR. WTHROW The Eighth Grcuit Decision as well.
Ckay. GCkay. And if there are any others, as always, feel free
to just e-mail ne, and we'll nake sure that we get the
i nformati on you need.

W may al so | ook at posting sone of these things to
this website because | think that that is a good and conveni ent

way to have equal access to it. So we'll probably | ook at using
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that resource nore and nore as tine goes on.

Any other final conmments before we adjourn today?

In that case | guess |1'd like to ask if Anbrose would
like to offer a closing blessing or prayer for us.

(M. Little Ghost says closing prayer)

(The proceedi ngs are concl uded)
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STATE OF SQUTH DAKOTA)
N CERTI FI CATE
COUNTY COF HUGHES )

|, CHERI MCCOVBEY W TTLER, a Regi stered Professiona
Reporter, Certified Realtine Reporter and Notary Public in and
for the State of South Dakot a:

DO HEREBY CERTI FY that as the dul y-appointed shorthand
reporter, | took in shorthand the proceedings had in the
above-entitled matter on the 16th day of January, 2008, and that
the attached is a true and correct transcription of the
proceedi ngs so taken.

Dated at Pierre, South Dakota this 29th day of
January, 2008.

Cheri McConsey Wttler,

Not ary Public and

Regi st ered Professional Reporter
Certified Realtine Reporter
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