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INTRODUCTION

This case is a lease dispute between the Ventura County Transportation Commission
(“VCTC”), which owns a 31.73 mile line of railroad in Ventura County, California, known as the
Santa Paula Branch Line (the “Line”), and the Fillmore & Western Railroad (the “F&W”), which
leases the entire Line for intrastate passenger excursion and non-freight movie production
operations, and the eastern portion of the Line for freight service. The Union Pacific Railroad
(“UPRR?”) retains exclusive freight operating rights on the western portion of the Line.

This lease dispute is the subject of two lawsuits currently pending in California state
courts. The F&W filed one lawsuit in November 2013, which it subsequently withdrew and
refiled on March 17, 2014, in which it seeks to prevent VCTC from exercising its rights to
terminate the lease for the entire Line, as well as damages and injunctive relief. The court has
already denied the F&W'’s request for a preliminary injunction finding that the F&W is not likely
to succeed on the merits. The second lawsuit is an unlawful detainer action in which VCTC
seeks to evict the F&W from a terminated sublease under which the F&W was allowed to
conduct only intrastate passenger excursion operations on a portion of the Line; no freight or
interstate passenger operations are at issue in that case. The F&W has indicated that it will
vigorously contest that action.

Apparently seeking to end-run around the state court’s denial of its preliminary
injunction, and seeing that it is unlikely to prevail in either suit, the F&W has filed an
Emergency Petition asking the Board to extricate the F&W from the predicament in which it has
placed itself by enjoining both pending state court actions, including the action the F&W
renewed just two weeks ago, and enjoining VCTC from enforcing its lease rights against the
F&W. The F&W cites very little law to support its claims, and appears to rest its case on the

general principle that the ICCTA preempts VCTC lease enforcement actions because those
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actions threaten the F&W’s ability to use the Line. Unable to cite legal support for its theory, the
F&W relies on invective, leavened by an incomplete and misleading statement of the facts, in an
attempt to demonize VCTC and its staff and create the appearance of an emergency justifying
this Board’s intervention. No amount of invective, however, can overcome the plain fact that the
F&W is wrong as a matter of fact and law.

The crux of the F&W’s claim of emergency is that VCTC has wrongfully imposed an
“embargo” on the F&W operations. That is false. The claim of an “embargo” is based on an
April 9, 2013, letter instructing the F&W to stop its freight operations on the western portion of
the Line on which the F&W has no freight operating rights until the F&W secures the
appropriate interchange agreement with the UPRR, which holds the exclusive freight operating
rights on that portion of the Line. The letter has had no real impact on the F&W because the
F&W conducts virtually no freight operations in general, and the letter simply instructed the
F&W to limit its occasional, unscheduled freight operations to that portion of the Line for which
the F&W had lease rights to conduct freight operations. The letter did not restrict the F&W’s
excursion and film operations at all.* Fundamentally, there is nothing improper about instructing
the F&W to comply with the terms of its lease. Further, the F&W has the power to resolve the
issue by simply entering into an interchange agreement with the UPRR or interchanging at the
lease line, and has had over a year to do so. The F&W'’s unwillingness, or inability, to pursue
either practical option, however, is not the result of any wrongdoing by VCTC and does not

warrant emergency action by the Board.

1

Due to the lack of freight traffic on the F&W’s leasehold, VCTC intends to abandon that portion of the Line, and
seek the adverse discontinuance of the F&W'’s operating authority, including the revocation of its Notice of
Exemption. VCTC intends to initiate those proceedings as soon as practical following the resolution of the state
court proceedings in which VCTC seeks confirmation of its right to terminate the F&W’s leases.
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The F&W also points to the unlawful detainer action, and the imminent threat of eviction
from that lease, as the basis for an “emergency.” But that action involves a sublease that only
allows the F&W to conduct intrastate passenger excursion service on a portion of the Line. That
action does not implicate the F&W’s freight operations at all. The Board has no jurisdiction over
those intrastate excursion operations and therefore no basis to grant any relief. Moreover, the
F&W’s reliance on the unlawful detainer action, and the threat to its intrastate excursion service,
demonstrates that the F&W is using its nominal freight authority (there are no freight operations
on the Line) as a pretext to invoke Board jurisdiction to shield the intrastate excursion and movie
operations from the lease enforcement actions. That sham use of Board authority is not
permitted and should be rejected out of hand.

Nor does the F&W face a risk of irreparable injury. Despite the termination of the leases,
the F&W remains in possession of the leaseholds and continues to operate while it litigates its
claim of wrongful lease termination. In that litigation, the state court will either rule that VCTC
improperly terminated the leases, allowing the F&W to remain on the Line, or rule that the
terminations were valid and that the F&W has no legal right to use the Line. Either way,
however, the F&W will not suffer a legally cognizable injury because the state court will
adjudicate the F&W’s legal right to use the Line.

As a matter of law, the F&W’s efforts to obtain Board relief fail for the fundamental
reason that the ICCTA does not preempt lease enforcement actions and the Board has been very
clear that it does not resolve lease or other contract disputes involving the right to use a rail line.
The F&W may disagree with VCTC’s position on the leases, but the Board is not the forum to
resolve that disagreement. The F&W must rely on the state court process it initiated, and in

which it is engaged, to vindicate its lease rights. Even though the F&W has regulatory authority



to operate on some of the Line, that authority does not enable the F&W to actually use the Line
unless the F&W has a valid lease or other property right to use the Line. Accordingly, the F&W
can only obtain resolution of the lease dispute that is at the heart of this case in the state court
proceedings, and not from the Board.

Fundamentally, the F&W has filed the Petition on false pretenses because there is no
emergency, no risk of irreparable injury, and no legal issue that the Board can or should address.
For the reasons set forth in detail below, the Board should decline to institute the declaratory
proceeding or should simply dismiss the Petition outright. In the alternative, the Board should
hold the proceeding in abeyance pending the outcome of the state court proceedings, at which
time the Board can assess the need for further Board action.

FACTUAL BACKGROUND

The Petition is long on adjectives and rhetoric, but short on facts. Furthermore, those
facts that the F&W asserts are largely incorrect, incomplete, or misleading. In order to set the
record straight, and provide the Board with an accurate factual record on which to base its
decision, VCTC provides the following verified statement of facts.

A Ownership and Rights to Use the Line
VCTC owns the Santa Paula Branch Line, which extends approximately 31.73 miles

from MP 403.34 in Montalvo to MP 435.07 at the Ventura County line near Piru (the “Line”).
VCTC acquired the Line in 1995 from the Southern Pacific Transportation Co. By local
convention and as reflected in the leases discussed below, the Line is divided into two portions.
The western portion of the Line, from MP 403.35 (Montalvo) to MP 414.95 (Santa Paula), is
referred to as the “Santa Paula Segment.” The eastern portion of the Line, from MP 414.95

(Santa Paula) to MP 435.07 (at the Ventura County line near Piru), is referred to as the “Fillmore



Segment.” The tracks at the eastern end of the Line, from MP 431.59 to 435.07, were removed
many years ago.

In February 1998, after it acquired the Line, VCTC filed a belated Notice of Exemption.
The Board published the exemption on March 24, 1998. Ventura Cnty. Transp. Comm’n —
Acquisition Exemption — S. Pac. Transp. Co., FD No. 33553 (Service Date Mar. 24, 1998).
Pursuant to that exemption, VCTC has the common carrier obligation over the entire Line and
the SP retained the right to continue to provide freight common carrier service over the Santa
Paula Segment. The SP’s rights in the Line were subsequently assumed by the UPRR.

Between 1996 and June 2001, VCTC leased the Line to the F&W, including freight rights
in the Fillmore Segment. The SP, succeeded by the UPRR provided freight service on the Santa
Paula Segment. VCTC also leased the Fillmore Segment to the City of Fillmore Redevelopment
Agency (“FRDA”), for tourist/excursion services. The Fillmore Redevelopment Agency, in turn,
subleased those limited rights to the F&W. Ultimately, all three leases were terminated and
replaced by a new set of leases that are the operative documents to determine the parties’ current
rights to use the Line.

On June 6, 2001, VCTC and the FRDA entered into a lease for the Fillmore Segment
from MP 414.95 to MP 435.07 (the “RDA Lease”). Under the FRDA Lease, the FRDA was
permitted to use the Fillmore Segment only for “Public/Tourist Excursion” purposes, including
dinner trains and similar intrastate passenger services, and for the placement of
information/direction signs. The FRDA Lease expressly prohibited the F&W from using the
Fillmore Segment for any other purpose. The FRDA Lease was terminable by either party
without cause upon six months written notice. A true and correct copy of the FRDA Lease is

attached as Exhibit 3 to the Declaration of Darren M. Kettle, attached hereto as Exhibit A.



On or about June 25, 2001, VCTC and the F&W entered into a new lease for the Line,
from MP 403.35 to MP 435.07 (the “Direct Lease”). The Direct Lease gave the F&W specific
operating rights in specific portions of the Line, as follows:

Freight Services MP 414.95 — MP 435.07 (Fillmore Segment)

Still and Motion Picture Productions MP 405.31 — MP 435.07 (Line)

Public/Tourist Excursions MP 403.35 — MP 414.45 (Santa Paula Segment)

Mail and Express Service MP 403.35 - MP 435.07 (Line)
Thus the F&W’s freight operating rights were limited to the Fillmore Segment and
Public/Tourist Excursion rights were limited to the Santa Paula Segment, where the UPRR
retained freight rights. The Direct Lease made the F&W responsible for maintenance of the
Line, and provided the F&W with an annual “allowance” to underwrite some of those repairs. A
fundamental principle of the Direct Lease was that it would be “revenue neutral” to VCTC, such
that the maintenance allowance would not exceed rent and other lease revenues. The Direct
Lease was terminable “for cause” upon six months written notice. A true and correct copy of the
Direct Lease is attached as Exhibit 2 to the Declaration of Darren M. Kettle, attached hereto as
Exhibit A.

On July 1, 2001, the FRDA entered into a sublease with the F&W under which the F&W
assumed FRDA’s right to conduct Public/Tourist Excursion operations on the Fillmore Segment
(the “FRDA Sublease”). The sublease was also terminable without cause upon six months
written notice. A true and correct copy of the FRDA Sublease is attached as Exhibit 4 to the
Declaration of Darren M. Kettle, attached hereto as Exhibit A. Subsequently, the FRDA was
dissolved as a matter of state law and the City of Fillmore stepped into its shoes with respect to

the FRDA Lease and the FRDA Sublease.



On April 3, 2002, the F&W filed a Notice of Exemption “to lease and operate a line of
railroad owned by [VCTC] between approximately milepost 403.2 at Ventura and milepost 435.1
at Rancho Camulos, a total distance of approximately 31.9 miles in Ventura County, CA.”
Fillmore & W. Freight Serv., LLC — Lease and Operation Exemption — Ventura Cnty. Transp.
Comm 'n, FD No. 34173, Slip Op. at 1 (Service Date May 3, 2002). In a footnote, the F&W
stated that “[t]he Union Pacific Railroad Company currently provides freight service over a
portion of the line. Also, an affiliate to the F&W presently provides excursion passenger service
and specialized rail related services to the motion picture industry over a portion of the line . . ..”
Id. The Board accepted the Notice with the standard warning that “[i]f the verified notice
contains false or misleading information, the exemption is void ab initio.” /d.

Accordingly, from approximately July 1, 2001, until the current controversy, the rights to

use the Line were allocated as follows:

Operating Entity Rights to Use the Rights to Use the
Santa Paula Segment Fillmore Segment
MP 403.34 — MP 414.95 MP 414.95 — MP 435.07
Union Pacific Freight None
Fillmore None Excursion/Tourist and Signs
Redevelopment
Agency
Fillmore & Western | Excursion/Tourist Excursion/Tourist (FRDA
Freight Railway Film Production (from Sublease)
MP 405.31) Film Production
Mail/Express Mail/Express
Freight

B. Operation of the Line
Between 2001 and early 2014, there were limited freight operations on the Line. On the

Santa Paula Segment, UPRR provided service to International Paper and a handful of other



customers, which VCTC believes amounted to an average of three cars per week. VCTC
understands, however, that the International Paper facility has closed and that there are no
customers on the Santa Paula Segment receiving regular service and only occasional traffic, if
any, is now moving on the Santa Paula Segment.

On the Fillmore Segment, the F&W conducted virtually no freight operations. There are
no existing freight customers on the Fillmore Segment and no regular freight traffic. Based on
information from F&W personnel, VCTC understands that the only freight movements on the
Fillmore Section were movements of wind turbine components from the Santa Paula Segment to
a roundtable in Fillmore to enable the cars to be turned 180 degrees to facilitate delivery by the
UPRR to customers not located on the Fillmore Segment.

The F&W has, however, operated a regular passenger excursion train, including a “dinner
train” and a variety of themed excursion rides along the Fillmore Branch. Those excursion
services operate entirely on the Fillmore Segment in the State of California and do not
interconnect with any other passenger services and do not provide interstate transportation. See

http://www.fwry-blog.com/. The F&W also provides non-freight rail services to the film

industry, primarily providing trains as “sets” for movie scenes. Id.

C. The F&W'’s Failure To Maintain and Repair the Line and the Subsequent
Termination of the Direct Lease, FRDA Lease, and FRDA Sublease

By 2010, VCTC became very concerned that the F&W was not meeting its maintenance
obligations under the Direct Lease. Part of the concern reflected the fact that portions of the
Line, including a number of bridges and road crossings, had fallen into serious disrepair. Part of
the concern reflected the fact that VCTC had provided the F&W a maintenance allowance to

make repairs, yet the repairs had not been performed. Moreover, the maintenance allowance



VCTC provided the F&W was in excess of rent and other lease revenues, causing VCTC to
operate at a loss rather than being revenue neutral.

VCTC believed that the F&W'’s repeated failures to maintain the Line and effect timely
repairs constituted a breach of the Direct Lease. VCTC further believed that the maintenance
allowance had been overpaid and that more funds had been paid to the F&W than the Direct
Lease required, particularly given the apparent lack of repair and maintenance work being
performed. Between approximately 2010 and 2013, VCTC and the F&W engaged in extensive
discussions and negotiation over these issues. Despite good faith efforts by VCTC to reach a
mutually satisfactory arrangement to address maintenance and repair costs, and to assure that the
F&W completed repairs in a timely manner, the parties were unable to resolve their differences.
Most importantly, the F&W continued to fail to perform necessary repair and maintenance work
on the Line, leading to serious safety concerns. For example, attached as Exhibit 9 to the
Declaration of Darren M. Kettle, attached hereto as Exhibit A, is a true and correct copy of a
January 4, 2013, letter from the California Public Utilities Commission alerting VCTC to a
number of serious maintenance and repair issues on the Line.

Unable to resolve the maintenance and repair issues, and believing that the F&W was in
breach of its lease obligations, VCTC took steps to terminate the Direct Lease. On May 14,
2013, VCTC set a letter to the F&W providing notice under the Direct Lease that the F&W was
in breach of the Direct Lease and that VCTC was terminating the Direct Lease effective on
December 1, 2013. A true and correct copy of the May 14, 2013, Direct Lease Termination
Letter is attached as Exhibit 20 to the Declaration of Darren M. Kettle, attached hereto as Exhibit
A. VCTC sent a second letter, dated June 4, 2013, providing details for the basis of the

termination notice and reiterating that the Direct Lease would terminate effective December 1,



2013, a true and correct copy of which is attached as Exhibit 23 to the Declaration of Darren M.
Kettle, attached hereto as Exhibit A.

Also on May 14, 2013, VCTC sent a letter to the City of Fillmore, as successor to the
FRDA, terminating the FRDA Lease for the Fillmore Segment effective December 1, 2013. A
true and correct copy of the May 14, 2013, FRDA Sublease Termination Letter is attached as
Exhibit 21 to the Declaration of Darren M. Kettle, attached hereto as Exhibit A. The City of
Fillmore subsequently terminated the FRDA Sublease with the F&W, also effective December 1,
2013. A true and correct copy of the May 14, 2013, FRDA Sublease Termination Letter is
attached as Exhibit 22 to the Declaration of Darren M. Kettle, attached hereto as Exhibit A.

D. The F&W'’s Use Of The Santa Paula Segment For Freight Operations Without
Property Rights

In early 2013, VCTC learned that the F&W had used the Santa Paula Segment for
occasional freight operations. Specifically, VCTC learned the F&W had made arrangements
with UPRR Logistics staff in Montalvo to move wind turbine components from a point near
Montalvo to the turntable in Fillmore and back to the UPRR in Montalvo. At the time, the F&W
had no interchange or other agreement with the UPRR, and no lease or contract right with VCTC
to operate on the Santa Paula Segment. UPRR staff were, apparently, unaware of the informal,
local arrangement between the F&W and UPRR Logistics.

The F&W’s conduct created a serious liability concern for VCTC because the F&W’s
operation on the Santa Paula Segment was not, apparently, covered by the F&W’s
indemnification agreement with VCTC and UPRR was in the position of being able to deny
responsibility for the unauthorized actions of local UPRR Logistics staff. In order to avoid any
potential liability, and to assure correct enforcement of the existing leases and operating

agreements, VCTC sent a letter to the F&W on April 9, 2013, directing the F&W to stop all
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freight operations on the Santa Paula Segment unless and until it entered into a formal
interchange agreement or other appropriate lease agreement and obtained all necessary approvals
from state and federal agencies to operate on the Santa Paula Segment. A true and correct copy
of the April 9, 2013, letter is attached as Exhibit 19 to the Declaration of Darren M. Kettle,
attached hereto as Exhibit A.

The April 9, 2013, letter made clear that the F&W remained free to conduct freight
operations on the Fillmore Segment, on which it did have operating rights and authority, and the
letter did not purport to limit or interfere with the F&W?’s ability to conduct freight operations on
the Fillmore Segment. Moreover, VCTC offered to work with the F&W and the UPRR to help
the F&W obtain the necessary interchange agreement. Indeed, VCTC provided the F&W a letter
supporting the F&W'’s effort to acquire the operating rights on the Santa Paula Segment from the
UPRR. To the best of VCTC’s knowledge, however, the F&W has not obtained an interchange
agreement with the UPRR.

E. Litigation over the Direct Lease and the FRDA Lease/Sublease

On November 18, 2013, less than two weeks before the Direct Lease was to terminate
pursuant to the May 14, 2013 letter, the F&W filed suit in California state court claiming that VCTC
had breached the Direct Lease by, among other things, wrongfully terminating the Direct Lease and
wrongfully directing the F&W to stop freight operations on the Santa Paula Segment in the April 9,
2013, Letter. Fillmore & W. Ry., Inc. v. Comm rs of the Ventura Cnty. Transp. Comm 'n, Case
No. 56-2014-00450239 (Ventura Cnty. Super. Ct., filed Nov. 18, 2013). Subsequently, the F&W
sought a preliminary injunction to prevent VCTC from taking any action to terminate the Lease
or enforce the April 9, 2013, letter. That motion was denied on January 7, 2014. A true and

correct copy of the Order denying the Injunction is attached as Exhibit B.
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While that action was pending, on March 6, 2014, VCTC filed an unlawful detainer
action to evict the F&W from the FRDA Sublease, which had terminated on December 1, 2013.
Ventura Cnty. Transp. Comm’n v. Fillmore & W. Ry., Inc., Case No. 56-2014-00449769
(Ventura Cnty. Super. Ct., filed March 6, 2014) (the “Unlawful Detainer Action”). A true and
correct copy of the Unlawful Detainer Action Complaint is attached as Exhibit C. The F&W has
indicated that it will contest VCTC’s right to terminate the FRDA Lease and FRDA Sublease.
No trial date has been set.

On March 17, 2014, the F&W voluntarily dismissed its November 18, 2013, breach of
lease suit and filed a new lawsuit repeating the claims from the November 18 action and adding
an additional defendant, as well as a handful of tort claims. Fillmore & W. Ry., Inc. v. Comm’rs
of the Ventura Cnty. Transp. Comm’n, Case No. 56-2014-00450239 (Ventura Cnty. Super. Ct.,
filed March 17, 2014) (the “Second Breach of Contract Action”). A true and correct copy of the
Complaint is attached as Exhibit D. VCTC intends to vigorously defend itself, but has not yet
filed its formal response. No trial schedule has been set.

ARGUMENT

The F&W’s Petition is based entirely on the consequences of VCTC enforcing the Direct
Lease, the FRDA Lease, and the FRDA Sublease. The F&W claims that VCTC improperly
terminated the leases, improperly changed the repair and maintenance allowance under the
Direct Lease, improperly limited the F&W?’s freight operations to the Fillmore Segment as
specified in the Direct Lease, and that VCTC Executive Director Darren Kettle acted improperly
in pursuing those actions. Even though the F&W’s objections to those actions are currently
pending in state court litigation in which the F&W is vigorously contesting VCTC’s actions, the

F&W seeks Board intervention because if VCTC prevails and the leases are terminated, the
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F&W will no longer have any property right to use the Line, thereby ending the F&W'’s
operations on the Line.

The fatal flaw with the F&W’s case is that questions of a railroad’s property or contract
right to use a line are matter of state property and contract law over which the Board does not
have, and will not exercise, jurisdiction. The Board relies on the parties, and on courts, to
resolve disputes about property and contract rights. Fundamentally, the F&W cannot exercise
any Board-granted regulatory authority to use the Line unless it also has a property or contract
right to use the Line, but the Board cannot grant those property or contract rights and cannot
resolve disputes regarding the existence or extent of those rights. Although the F&W makes
some creative arguments, it fails to show that its dispute with VCTC is anything more than a
lease dispute that must be resolved by the California state court proceedings currently underway.
Because there is no issue over which the Board can or should exercise jurisdiction, the Board
should decline to initiate a declaratory proceeding, or it should dismiss the Petition out of hand.
A The Board Should Exercise Its Discretion and Decline To Initiate A Proceeding

Because The Issues Raised By The F&W Are State Law Lease And Contract Issues

That The State Court Should Resolve And There Is No Emergency That Warrants
Board Intervention

The F&W invokes the Board’s authority under 49 U.S.C. 8 721(b)(4) to seek emergency
relief, including injunctive relief, to prevent what the F&W asserts is irreparable injury. Petition
at 3.2 The Board has the authority under 49 U.S.C. § 721(b)(4) “to issue an appropriate order” to

“prevent irreparable harm.” The Board’s Authority under Section 721 is discretionary, however;

% Although the F&W has styled its Petition as an Emergency Petition, it does not expressly request preliminary
relief, including a preliminary injunction. To the extent the F&W does seek preliminary relief, it has failed to cite,
much less meet the standards of, the Board’s familiar Holiday Tours test for preliminary relief, and therefore cannot
obtain an injunction. BP Amoco Chem. Co. v. Norfolk S. Ry. Co., No. NOR 42093, Slip Op. at 4 (Service Date June
6, 2005); Seminole Elec. Coop., Inc. v. CSX Transp., Inc., NOR No. 42110, Slip Op. at 4 (Service Date Dec. 22,
2008) (denying request for injunctive relief and explaining that “some showing of each of the Holiday Tours factors
is necessary”). In any event, as detailed below, the Petition fails to demonstrate any risk of irreparable injury or
likelihood of success on the merits, and fails utterly to even address the other factors, thereby precluding entry of
preliminary relief.
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the Board is not compelled to institute a proceeding or provide relief at the request of a
petitioner. See Nat’l Solid Wastes Mgmt. Ass ’n — Petition for Declaratory Order, FD No. 34776,
Slip Op. at 4 (Service Date Mar. 10, 2006) (declining to exercise discretion to institute a
proceeding, noting the Board’s broad discretion in determining whether to issue a declaratory
order). In this case, the Board should decline to exercise that discretion for two reasons. First,
the Board should defer to the state court because resolution of those cases will either obviate the
need for Board action or clarify the issues for later Board consideration. Second, there is no
emergency or other urgent need for the Board to act while the parties litigate the lease issues in
state court.

1. The Board Will Not Institute A Declaratory Order Proceeding When There
Are Pending State Court Proceedings That Can Address The Issues

The Board has made clear that it will not, as a rule, institute a declaratory order
proceeding when there is a pending court proceeding that is capable of addressing the issues
raised in the petition. /d. at 4-5 (declining to institute a declaratory order proceeding given
pending litigation that could address potential preemption issues); Green Mountain RR. Corp. —
Petition for Declaratory Order, FD No. 34052, Slip Op. at 4 (Service Date May 24, 2002)
(same).

The Board’s unwillingness to initiate a proceeding is particularly strong when the
underlying issue relates to property and contract rights under state law. Indeed, the Board has
stated that will not exercise jurisdiction to adjudicate contract and lease disputes because the
interpretation of agreements to clarify rights in the track “lies within the purview of the courts,
not with us.” Delaware-Lackawanna Cnty. RR. Co., Inc. — Operation Exemption — F&L Realty,
Inc., FD 33905, Slip Op. at 6 (Service Date Oct. 22, 2001). See also James Riffin — Petition for

Declaratory Order, FD No. 35245, slip op. at 6 (Service Date Sept. 15, 2009), aff’d, No. 09-
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1277 (D.C. Cir. Nov. 30, 2010) (declining to institute declaratory proceeding stating that
“[d]isputes over the validity or enforcement of such voluntary contracts raise issues of state law
best left to state courts.”); Jie Ao and Xin Zhou — Petition for Declaratory Order, FD 35539, Slip
Op at 7-8 (Service Date June 6, 2012) (declining to consider whether landowner secured a
prescriptive easement or whether such easement was preempted because “that is the type of
determination the state court can appropriately address.”).

The primary basis for F&W'’s claims is the contention that VCTC wrongfully terminated
the Direct Lease and the FRDA Lease/Sublease and wrongfully limited the F&W’s freight
operations to the Fillmore Segment based on the Direct Lease. Those issues are pending before
California state courts, which are the appropriate forum in which to resolve those issues.

That result does not change just because the F&W argues (incorrectly, as detailed below)
that VCTC’s lease enforcement actions are preempted. The Board has made it clear that state
and federal courts can and should adjudicate issues of preemption in the first instance,
particularly when the preemption issue is bound up in state law issues. See Nat’l Solid Wastes
Mgmt. Ass’n, supra at 14; Green Mountain RR. Corp., supra at 14. That result is particularly
appropriate here because the lease issues will be decisive. If the state courts determine that the
leases are terminated, the F&W will no longer have any property or contract right to use the
Line, making moot any remaining issues relating to the F&W'’s regulatory authority to use the
Line. See Delaware-Lackawanna Cnty. RR. Co., Inc., Slip Op. at 6 (discussing distinction
between property rights and regulatory authority). Because the issues raised in the Petition are
fundamentally questions of state law under leases, the Board should decline to initiate a

proceeding and let the state court resolve the issues.
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2. There Is No Threat Of Irreparable Harm, No Emergency, and No
“Embargo” of The F&W’s Freight Rights

In an apparent effort to gloss over the predominance of state law lease issues in the case,
the F&W spends considerable rhetorical energy trying to show that there is an emergency
warranting immediate Board action. A brief examination of even the limited facts presented by
the F&W demonstrates that there is no threat of immediate irreparable injury and no emergency
warranting any Board action.

a. The F&W Will Not Suffer Irreparable Harm Because The State

Court Litigation Will Guard Against Wrongful Termination Of The
Direct Lease

The basic premise of the Petition is that the F&W will suffer irreparable harm if its leases
are terminated and it is evicted from the Line. This position fails to withstand the slightest
scrutiny, however. As detailed above, all of the F&W’s alleged injuries turn on whether VCTC
properly terminated the leases and appropriately stopped the F&W’s freight operations on the
Santa Paula Segment based on the Direct Lease. See Exhibit D at 12-17. The F&W is
vigorously contesting VCTC’s attempt to terminate the Direct Lease, and is similarly contesting
the Unlawful Detainer Action by which VCTC seeks to enforce the FRDA Lease and FRDA
Sublease. Supra at 11-12. 1If the F&W is successful in those efforts, it will not suffer any
irreparable harm, and any interim harm could be addressed through damages. See Ark. Elec.
Coop. Corp. — Petition for Declaratory Order, FD 35305, Slip Op. at 3 (Service Date Aug. 31,
2011) (the availability of compensatory damages to address interim harms precludes the need for
preliminary relief). If the F&W is not successful in those efforts, it will not suffer a cognizable
harm because a Court will have determined that its rights to use the Line were legally terminated.
Either way, the issue will be completely and finally resolved in the pending state court matters,

proceedings which will protect the F&R from suffering any legally cognizable irreparable harm.
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b. There Is No Emergency

Although the Board has no general definition of “emergency” for purposes of emergency
relief, Board regulations in specific contexts make clear that an emergency is a situation in which
the provision of rail service is demonstrably impaired by a failure of a railroad to meet its
common carrier obligation. See, e.g. 49 C.F.R. § 1146.1 (explaining grounds for relief in service
emergencies based on the “demonstrated inadequacy in rail carrier service.”); 49 C.F.R. § 1147.1
(same, to temporary relief). Based on that common sense understanding of an “emergency,” it is
clear that no emergency exists here.

First, the F&W has no freight common carrier obligation on the Santa Paula Segment, so
the basic premise for the kind of emergency the Board will address is missing. Further, because
the lease terminations have not prevented the F&W from conducting any operations under the
Board’s jurisdiction, the F&W has not been prevented from meeting its freight common carrier
obligations on any part of the Line.

Second, the basis of the F&W’s Petition — the April 9, 2013, Letter and the May 14,
2013, Lease Termination Letters — occurred almost a full year ago. There is nothing new or
urgent about those actions that suddenly warrants emergency action by the Board, and the F&W
fails completely to explain what the immediate emergency is. Despite its claims of not being
able to operate on the Santa Paula Segment, the F&W has not presented any evidence of a
specific demand for service that it has been unable to meet because of the April 9 letter. Indeed,
over the past year, despite the ongoing lease disputes and the state court litigation, VCTC has not
prevented the F&W from conducting any operations under the Direct Lease, including freight
operations and interchanging with the UPRR at the lease line (MP 414.95), or from conducting

its tourist/excursion service under the FRDA Sublease. Nor has VCTC prevented the F&W from
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securing an interchange agreement with the UPRR for the Santa Paula Segment. The status quo
remains largely unchanged; there is simply no emergency.
Third, there is no impermissible “embargo” of the F&W'’s freight operations. An
“embargo” is commonly understood as
a method of controlling traffic movements when, in the judgement
of the serving railroad, an actual or threatened Physical or

Operational Impairment, of a temporary nature, warrant
restrictions against such movements.

An embargo is, of course, a permissible safety restriction on the use of a line.

The F&W alleges that VCTC’s April 9, 2013, letter is an “embargo” that must be struck
down. On its face, the April 9 letter is not an embargo because it is not a means of controlling
traffic because of an “impairment.” The F&W seems to be using the term “embargo” in a
pejorative sense to argue that VCTC has improperly interfered with the F&W?’s ability to use the
Santa Paula Segment.

The obvious and fatal flaw in the F&W’s argument is that the F&W has no right or legal
ability to use the Santa Paula Segment for freight operations. Pursuant to the Direct Lease and
the FRDA Sublease, the F&W may operate freight only on the Fillmore Segment (MP 414.95 -
MP 435.1). The UPRR has the exclusive freight rights on the Santa Paula Segment (MP 403.34
— MP 414.95). The April 9, 2013, letter simply directed the F&W to stop freight operations on
the Santa Paula Segment, where it has no right to conduct freight operations, and to limit its
freight operations to the Fillmore Segment, where it does have freight rights, until it executes an
interchange agreement with UPRR that adequately protects VCTC from liability. VCTC further

offered to assist the F&W in securing that agreement.

* See https://aarembargo.railinc.com/epdb/showTD1.do?step=viewTD1Circular (accessed April 9, 2014).
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There is nothing impermissible about limiting the F&W’s freight operations to the
portion of the Line on which it has the right to conduct freight operations, and nothing about that
action creates an emergency. Moreover, the F&W has the ability to cure the so-called
“emergency” by entering into an interchange agreement with the UPRR — a common commercial
arrangement in the industry. The F&W can also avoid the issue entirely by interchanging with
the UPRR at the lease line. The F&W’s unwillingness or inability to do so further underscores
that the F&W is seeking in vain to invoke the Board’s jurisdiction as means to protect the F&W
from its own agreements and actions.

Finally, the F&W asserts that the Unlawful Detainer Action threatens imminent harm by
seeking to evict the F&W from the FRDA Sublease. Petition at 16-17. That action also does not
warrant emergency action by the Board. The Unlawful Detainer Action relates to the F&W’s
lease with FRDA to use the Fillmore Segment for intrastate excursion/tourist services; it does not
relate to the F&W'’s Direct Lease with VCTC, which addressed the F&W’s freight rights on the
Fillmore Segment. A court ruling in favor of VCTC in the Unlawful Detainer Action will have
no effect on the F&W’s freight and other operations under the Direct Lease.

Moreover, the F&W?’s intrastate excursion service is not subject to the Board’s
jurisdiction, and therefore the Board lacks the authority to issue any relief regarding that service.
See Fun Trains, Inc. — Operation Exemption — Lines of CSX Transp. Inc. and Fla. Dep’t of
Transp., FD No. 33472, Slip Op. at 2 (Service Date Mar. 5, 1998); Napa Valley Wine Train, Inc.
— Petition for Declaratory Order, 7 1.C.C.2d 954, 968-69 (1991); Magner-O Hara Scenic Ry. v.
1.C.C., 692 F.2d 441, 444-45 (6th Cir. 1982). Indeed, the F&W’s use of the Unlawful Detainer
Action regarding its intrastate excursion service as the pretext to claim emergency underscores

that the F&W is seeking to use its freight operation as a sham to invoke the Board’s jurisdiction
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to protect the F&W’s intrastate passenger excursion and other rail services beyond the Board’s
jurisdiction. It is well established that the Board will not exercise its jurisdiction to protect
intrastate passenger and other non-freight rail operations. See The City of Chicago, Ill. — Adverse
Aban. — Chicago Terminal R.R. in Chicago, ILL., AB 1036, Slip Op. at 4, n.8 (Service Date June
16, 2010) (citing Kansas City Pub. Serv. Freight Operation — Exemption — Aban. in Jackson
Cnty., MO, 7 1.C.C.2d 216 (1990) and CSX Corp. and CSX Transp., Inc. — Adverse Aban.
Application — Canadian Nat’l Ry. and Grand Trunk W. R.R., AB 31 (Sub-No. 38) (Service Date
Feb. 1, 2002) (the Board will “not allow our jurisdiction to be used to shield a line from the
legitimate processes of state law where no overriding federal interest exists.”)).

B. Even If The Board Elects To Open The Proceeding, The Petition Must Be Denied
On The Merits

The F&W seeks declaratory relief that (1) VCTC’s alleged “interference” with the
F&W’s operation is preempted, and (2) VCTC’s alleged “interference with, and purported
embargo of,” the F&W'’s interchange with the UPRR is improper. To enforce those declarations,
the F&W seeks to enjoin the pending state court actions and to “suspend” all “orders and
instructions issued by” VCTC. Petition at 17-18. The F&W cites virtually no legal support for
its claims, and it is clear that there is none.

1. The ICCTA Does Not Preempt Actions To Enforce Leases

The F&W attempts to end-run around the Board’s lack of jurisdiction over lease disputes,
by seeking a declaration that VCTC’s alleged “interference with FWRR’s operation is
preempted.” Petition at 17. As detailed above, and made clear in the Petition, the only
“interference” alleged by the F&W are VCTC’s attempts to enforce the Direct Lease and the
FRDA Lease and Sublease. Lease enforcement actions are not, however, preempted by the

ICCTA.
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The ICCTA preempts, in general, state and local government attempts to regulate rail
transportation through state statutes, local ordinances, and state imposed standards of conduct,
such as common law claims. See Joint Petition for Declaratory Order - Boston and Me. Corp.
and Town of Ayer, Mass., FD No. 33971, Slip Op. at 8-9 (Service Date May 1, 2001). See also
Pejepscot Indus. Park v. Me. Cent. R.R., 297 F. Supp. 2d 326, 332 (D. Me. 2003). The ICCTA
does not, however, preempt the enforcement of contracts because a contract reflects a voluntary
set of standards, and a railroad cannot invoke preemption to protect it from the consequences of
its own agreements. As the Board has stated:

Furthermore, a town may seek court enforcement of voluntary

agreements that the town had entered into with a railroad,

notwithstanding section 10501(b), because the preemption

provisions should not be used to shield the carrier from its own

commitments, and “voluntary agreements must be seen as

reflecting the carrier’s own determination and admission that the

agreements would not unreasonably interfere with interstate

commerce.”
Boston and Me. Corp, Slip Op. at 9 (quoting Township of Woodbridge, NJ v. Consol. Rail Corp.,
Inc., FD No. 42053, Slip Op. at 5 (Service Date Dec. 1, 2000)). See also PCS Phosphate Co. v.
Norfolk S. Corp., 559 F.3d 212, 219 (4th Cir. 2009); Pejepscot Indus. Park, 297 F. Supp. 2d at
332.

This case illustrates perfectly why the Board reached that conclusion. All of VCTC’s
actions at issue here relate to the enforcement of the leases and related voluntary agreements
entered into by the F&W itself. The May 14 lease terminations are based on the leases.

Similarly, the April 9 letter is an attempt to enforce the Direct Lease’s limitation of the F&W’s

freight rights to the Fillmore Branch by preventing the F&W from operating on tracks where it
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has no contractual right to operate.* The F&W’s attempt to declare the enforcement action
preempted is a transparent attempt to escape the consequences of its own agreement. Indeed, the
F&W’s recent assertion of preemption is difficult to accept as genuine given that the F&W itself
filed the lawsuit regarding the Direct Lease, and did not inform the state court that the case was
preempted or that it intended to seek a stay from the STB. The case is not a mere protective suit,
as the F&W may argue, because the F&W filed the case on the earliest date possible and sought
initially to enjoin VCTC from enforcing the Direct Lease. Plainly, the F&W is trying to have it
both ways by seeking similar relief from two forums, and attempting to use the Board as a forum
to in effect overrule the state court’s denial of the injunction.

The F&W suggests that preemption should be broadly construed because if VCTC is
successful in terminating the leases, the F&W’s rail operations on the Line will cease, thereby
unreasonably interfering with interstate commerce. Although it is true that in some
circumstances the Board will consider the degree to which a state or local law enforcement
action will interfere with interstate commerce in assessing whether that action is preempted, that
analysis is inapplicable in the case of enforcing a contract. As the Board has explained:

These voluntary agreements must be seen as reflection the carriers

own determination and admission that the agreements would not
unreasonably interfere with interstate commerce.

Township of Woodbridge, NJ v. Consol. Rail Corp., Inc., FD No. 42053, Slip Op. at 5 (Service
Date Dec. 1, 2000).

Here, the F&W voluntarily entered into the Direct Lease and FRDA Sublease following
negotiations. The F&W accepted all of the benefits of those agreements for many years, and has

itself sought to enforce the leases against VCTC when it suited the F&W. But the F&W also

* As discussed below, infia, 24-25, the F&W’s regulatory authority from the Board to operate on the entire Line is

permissive, not mandatory. The Board’s regulatory authorization does not confer a right to operate on tracks where
the property owner has not given permission to us the tracks, through a lease, contract, or property right.

22



accepted specific obligations under the leases, and agreed that its failure to meet those
obligations could lead to the termination of the leases and the loss of the F&W’s right to use the
Line. By agreeing to enter into the leases and accepting the benefits and responsibilities of the
leases, the F&W must be understood to have agreed that the terms and conditions of the leases,
taken as a whole, did not unreasonably interfere with interstate commerce. The F&W cannot
now complain that its bargain was unreasonable simply because the F&W is being held to the
terms of those agreements.

2. VCTC Has Not Improperly Interfered With the F&W?’s Interchange With
The UPRR

The F&W argues that the April 9, 2013, letter improperly interferes with the F&W’s
ability to interchange with the UPRR and is therefore without legal force or effect. Petition at
15-16. The F&W cites no legal authority to support that argument, however, and does not
identify the legal theory upon which it relies. As a threshold matter, the F&W has failed to meet
its burden of proof of any misconduct by VCTC.

Moreover, as explained above, there is nothing improper about the April 9 letter and it
does not, in any event, interfere with the F&W?’s ability to interchange with the UPRR. Under
the April 9 letter, the F&W is free to enter into an interchange agreement with the UPRR to
allow the F&W to pick up cars on the UPRR-operated Santa Paula Segment. The F&W is also
free to interchange with the UPRR at the lease line (MP 414.95) and otherwise conduct freight
operations on the Fillmore Segment as provided in the Direct Lease. The only thing the April 9
letter prohibits is F&W freight operations on the Santa Paula Segment without an appropriate
interchange agreement. Because neither the Direct Lease nor any other lease or contract gives

the F&W the right to conduct freight operations on the Santa Paula Segment, however, the April
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9 letter is not preventing anything; it simply enforces the express terms of the Direct Lease and
preserves the legal status quo.

The F&W does not explain in its Petition why it has been unable to enter into an
interchange agreement with the UPRR, or why it cannot simply interchange at the lease line.
VCTC has provided the F&W with a letter supporting the F&W’s efforts to acquire UPRR’s
operating rights on the Santa Paula Segment, but understands that the UPRR rejected the F&W'’s
proposal. The F&W fails to show, however, that its inability to obtain an interchange agreement
with the UPRR was the result of improper conduct by VCTC and not its own inability to meet
UPRR’s terms and conditions. Accordingly, the F&W'’s attempt to challenge the April 9, 2013,
letter is without merit.

3. The F&W'’s 2002 Notice of Exemption Does Not Protect The F&W From Its

Lease Obligations, Including Its Lack Of Property Or Contract Rights To
Conduct Freight Operations On The Santa Paula Segment

The F&W seems to argue that its 2002 Notice of Exemption grants the F&W freight
operating authority over the entire Line, which prevents VCTC from terminating the Direct
Lease or from enforcing the April 9, 2013, letter. Petition at 11.° Fundamentally, the F&W’s
authority under the Notice of Exemption does not trump the limited legal rights the F&W has
under the Direct Lease. As the Board has explained in denying an emergency petition involving

an apparent conflict between Board authority and contract rights:

5

The F&W also suggests that VCTC is somehow trying to take over the F&W'’s operations without the proper
regulatory authority, and that the F&W cannot be evicted until there is another carrier on the Line. Petition at 12 &
15. The F&W provides no support for this assertion, however, and VCTC states that it has no intention of “taking
over” the F&W'’s operations. To the contrary, as explained above, VCTC intends to seek the abandonment of the
Line to remove all freight obligations from the Line due to the lack of traffic in recent years. Moreover, VCTC does
have operating authority on the Line pursuant to the 1998 Notice of Exemption and is responsible for meeting the
common carrier obligations on the Line. Ventura Cnty Transp. Comm’n — Acquisition Exemption — Southern P.
Transp. Co., FD No. 33553 (Service Date Mar. 24, 1998). Even though VCTC itself is not an operating carrier, it
can exercise its authority, and meet its obligations, through another carrier by contract or other arrangement. The
inability of the F&W to exercise its operating authority is no bar to VCTC or another entity obtaining its own
authority or exercising VCTC’s authority.
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The question of whether a party (or parties) have regulatory
authority to operate over a particular segment of track is different
from the question of whether that party (or parties) have the
necessary property interest or contractual right under applicable
agreements to exercise that authority. In exercising our licensing
authority, we look to whether the statutory standards are satisfied,
not to whether the applicant or petitioner will be able to exercise
the authority sought.

Delaware-Lackawanna Cnty., Slip Op. at 6. See also In re Chicago, Milwaukee, St. Paul and
Pac. R.R. Co., 882 F.2d 1188, 1191 (7th Cir. 1989) (affirming Board’s determination that its
grant of authority to acquire and operate a line is “merely permissive,” does not require the
transfer of the line, and does not affect the rights and remedies of the parties to the transaction in
the event of a dispute). Board “authorization is permissive, not mandatory, and did not give [an
entity] a legal property interest in the line. [A carrier] would have to acquire some suitable legal
interest that would give [it] the ability to exercise [its] authority. . ..” James Riffin — Petition for
Declaratory Order, FD No. 35245, slip op. at 6 (Service Date Sept. 15, 2009), aff’d, No. 09-
1277 (D.C. Cir. Nov. 30, 2010).

It follows, then, that if a railroad does not have a contract or property right to use a line, it
cannot make any use of that line even it has regulatory authority. See Saratoga and North Creek
Ry., LLC — Operation Exemption — Tahawus Line, FD No. 35631, Slip Op. at 4 (Service Date
Oct. 11, 2012) (noting that a carrier must have property rights to use a line, in addition to Board
authority, to begin operations on a line); James Riffin, slip op. at 6, (failure to obtain a cognizable
possessory interest in a line of railroad rendered him incapable of exercising the authority
granted to him to acquire and operate the line).

Here, even if the F&W has regulatory authority to conduct freight operations on the Santa
Paula Segment, it does not have a property or contract right to do so. Accordingly, VCTC acted

correctly in issuing the April 9, 2013, letter to bar the F&W from conducting freight operations
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on the Santa Paula Segment until it secured the appropriate contract rights. Similarly, and for the
reasons explained above, the F&W’s operating authority does not shield it from the termination
of the Direct Lease under the terms of the Direct Lease itself.

In addition, it is doubtful that the Notice of Exemption has any legal effect. The Notice is
subject to the condition that “if it contains false or misleading information, the exemption is void
ab initio.” Fillmore & W. Freight Serv., LLC — Lease and Operation Exemption — Ventura Cnty.
Transp. Comm’n, FD No. 34173 (Service Date May 3, 2002). At the time the F&W submitted
its Notice of Exemption, and at every time since, the F&W has not had any rights to use the
Montalvo-Santa Paula segment for freight services. Accordingly, to the extent the Notice of
Exemption claimed that the F&W had any right to conduct freight operations on the Santa Paula
Segment, the Notice was false or misleading and is therefore void ab initio.? See also James
Riffin d/b/a The N. Cent. R.R. — Acquisition and Operation Exemption — In Baltimore City, MD,
FD No. 34982, Slip Op. at 3 (Service Date Oct. 9, 2007) (Board prevented use of, and revoked, a
class exemption to operate on a dormant rail line when there were substantial doubts about an
entity’s ability to obtain property rights). Accordingly, the F&W cannot rely on the Notice of
Exemption to obtain any relief.

4. The F&W Has No Right To A Declaration That “All Orders And
Instructions Issued By Respondents Are Suspended”

The F&W seeks a declaration that “all orders and instructions issued by Respondents are
suspended.” Petition at 18. That is simply too broad and vague to be granted. As formulated, it
would apply to every directive issued by VCTC without limitation, including orders on subjects
over which the Board has no jurisdiction. The F&W fails to specify which orders and

instructions violate what laws, and therefore fails to provide the Board with any basis upon

® As indicated above, VCTC intends to file a formal petition to revoke the Notice of Exemption together with its
Petition for Adverse Discontinuance and Notice of Abandonment.
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which to grant this relief. Moreover, with respect to the “orders and instructions” that the F&W
has identified — specifically the April 9, 2013, letter and the May 14, 2013, lease termination
letters — the F&W has failed to show that they are in any way improper or barred by any law
within the Board’s jurisdiction. Accordingly, the F&W’s third request for relief must be
dismissed.

C. The Board Lacks The Authority To Enjoin The State Court Proceedings
Finally, the F&W asks the Board to order that “all litigation pending between [VCTC and

the F&W] is stayed and suspended until the Board can consider the entire matter.” Petition at
18. In effect, the F&W asks the Board to enjoin the Ventura County Superior Court, which is
not a party, from adjudicating cases currently and validly pending before the court. Again, the
F&W fails to cite any support for this extraordinary request, and VCTC is not aware of any.
“An injunction is an extraordinary remedy and will generally not be granted unless the
requesting party can show that it faces unredressable actual and imminent harm that would be
prevented by an injunction.” Am. Chem. Council, NOR No. 42129, Slip Op. at 4 (Service Date
May 4, 2012). It does not appear that the Board has squarely addressed its authority to enjoin a
state court proceeding. In Boston and Me. Corp. and Springfield Terminal Ry. Co. — Petition for
Declaratory Order, FD 35749, Slip Op. at 3 (Service Date Oct. 31, 2013), the Board seemed to
accept as true the principle that it could not “exercise control over the state court.” As detailed
above, however, issues regarding the interpretation and enforcement of leases and contracts are
in the purview of courts, not the Board. Supra, 14-15. Similarly, lease enforcement actions by
public bodies are not preempted by the ICCTA. Supra, 20-21. These decisions further suggest
that the Board lacks the authority to enjoin a state court lease enforcement proceeding. At a
minimum, these decisions demonstrate that the Board has set a high bar for a petitioner to meet

in order to persuade the Board to enjoin a state court lease enforcement proceeding.
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More fundamentally, the Board’s jurisdiction and authority is limited to the items
specified in 49 U.S.C. § 10501. Section 10501 does not confer jurisdiction over state courts, and
state courts are not, therefore, subject to the Board’s enforcement authority under 49 U.S.C.

8 721 or otherwise. Neither is it necessary to enjoin the state court proceedings to preserve the
Board’s jurisdiction because, as discussed above, lease and contract disputes do not fall within
the Board’s jurisdiction and are best left in the “purview” of state courts. Indeed, the Board has
repeatedly confirmed that state courts enjoy concurrent jurisdiction with the Board to address
questions of preemption, and the Board has stayed its own proceedings to allow the state court to
adjudicate the response. Supra at 19-20.

The F&W’s request for injunction turns all of these principles on their head. Rather than
staying a Board proceeding pending resolution of state court proceedings, the F&W asks the
Board to enjoin the ongoing state court proceedings so that the Board can resolve state law lease,
contract, and tort claims. Those are the precise circumstances in which the Board has refused to
take any action at all, other than declining to institute a declaratory proceeding or dismissing a
petition. The F&W has not presented any legal basis or sound policy reason for the Board to
depart from its precedent and practice and enjoin the pending state court proceedings. Moreover,
the F&W takes the extraordinary step of asking the Board to enjoin a lawsuit the F&W itself
filed just 10 days before filing this action. If the F&W is serious that that suit should not
proceed, it should simply dismiss the suit itself. Instead, its claim here amounts to a “stop me
before | sue again” argument that has no merit. Accordingly, the Board should refuse to issue
the injunction either because it lacks the authority to enjoin a state court lease enforcement action

or because it would not be a wise exercise of the Board’s discretion.
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CONCLUSION
For the foregoing reasons, VCTC respectfully requests that the Board decline to institute
a declaratory proceed or deny the Petition outright. In the alternative, if the Board decides to
institute a declaratory proceeding, VCTC respectfully requests that the Board hold the
proceeding in abeyance pending the outcome of the state court proceedings, at which time the

Board can assess the need for further proceedings.

Respectfully submitted,
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DECLARATION OF DARREN KETTLE

b, Darren Kettle, detlare as follows:
i } am the currert Executive Director for the Ventura Coonty Transportation
Cormmission (*VUTC™E In that position, | am respensible for advancing ¥YCTC's mission, which

18 10 fmprove the ranspopistion services and options availabie to residonts of Ventura County to

tse i getting to work, scheol, sbopping areas. and other essential services. VOTC 1» made up of
one clected ofticial from coch ol the tea CH cities v Vanlues County, five {Simer © 0 Fiwe

Crity Board ol Supervisors sod tvee 15 eltizen appobidees, VOTC performy g vode threagh o
k1

variety of means, nclpdiog mvesting in transportaiion related projeets in Ventura County, aod

munaging federal and smte transpontation funds allocated to Vennira County. As part of my
responsi bilities as the Executive Director of VOTC, | am aware thin VOTC wok rosponsibility for
the pail line at issue in this Jdispute Uy Dctober 1995 and subsequently, over a decade later, preparad
i weries of correspondence o the Fillmere aml Westera Rajlroad over the gourse of 2000 Lo 2013,

The eaih Line ol issue is e Sata Pouda Branch Line, which runs from the Momadve seetion of

| Wetturs 19 Rancho Camuloy, near P,

2, } have pessenal knowledge of the fuces set forth o Uns declaration, and i called 1o

| vestify ax o witpess, 1 would and could testily competentdy thereo, 1 make this doclarstion in
I support of VETC < Oppostton to PlainsifTs Motion for 2 Preliminary Inpunction, As the current

+ Executive Dirgetor for the Venture County Transpodation Comunission, | understand that | qualify

aned e duty mthorized 10 be s Custodian af Records of certain offictal records of VOUC, as

aiwtoined by VOTC, ag reproducest by our archifve deparument. ingluding the official aets of
(VETC andd the records of the meetings of VOTC, [13s the regular practice of VOTC ro recaive,

1| prépare or matntain such records us are aitached to this declartion. | declare and cenify the

|| atithenticity of all the fllowing records (below]) as irue and sorplete copies 6f revords peceived.

, tifntained and stored in the regudir course and scope of business of VOTC and that they were
Corepared or kept by authorized personnel of VOTC buslness operntions as « regutar privizes at or
| neat the time of the acts, conditions or events which they intend Lo convey. | am famiiiar with the

Fvode of preparation andior receipt of the aforementioned records. To the best of may knowiedge,

i
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][ adb o the fllowing revords reforred to below were preparad, compiled and matatained by >
2 |} persinmel with knowledge of thess matters of the above numed busingss, in the srdisary coursg of -
31 busapess, at ar ogar e G of - eanditiong or events recorded: ;
4 EX Attached to this declaration gs EX. 1 i o frsie and correet capy of a merms and :
b} | uceompunying giachment to VOTC authored by (inger Gherardi, then-Fxeoutive Direttor tor
6 ) VOTO, dated May 21, 20810 s part, explninimg 10 VO TC that the prospective lease under
7\ considenmtion for Fillmore & Westesn Ratbawy Co. ("FWRYTY 5t that time wag weitten o have 0o
81 fecal sorpact on VOTC (page 100 ffem 211150 - that the [ease would be dructured so tha
9 uny rovenues and expenses resin bainnced” This 2001 representution by Wis. Clenande 13

O[] comsastent with sy {ater anderstunding that the ratl openstions by FWRY would ahvies he

11| eomnsidered “revenue nemral” for VOTC,

12 4. Anached 10 (his declaration as Fx. 215 4 trug and eorreet copvy of thy lease VOTC

13 j| entered nlo directly wity FWRY wn o about June 25, 2000 (the "Diract ] ™)

ES 5. Attached t this declsndion ax Fxo 3w true and coreent wapy of the lease ¥OTC

151 ensered (s swith the Fillmore Redevielopment Agency on or about June 6, 2001 (the "Fiibmore

16 1 Lease™. With the dissotution of the Fillmore Redevelopmens Agency years fater, [ undersiand the |

17§ Fillmore Suctesser Agency asswmerd responsibility for the Fillmors Lesse, :

I8 fy. Attached to Uus declaration as £x. 4 150 true and cermect ecpy of the Subilease

Ht Agreement FWRY eotered into with the Fillinore Redevelopment Ageney ono o bout July 1,

201 20 (he " Filbmore Sublense™), kept vn file with VOTE

2 7 Attached W this dechuniion as Ex. 3 v o e and correct copy of o memo 1o VUTC

23 || suthvred by me, datest July 90 2000, In part, explaining 1o VOTT thar the VOTC Direct Lease with

23 || FWRY is amd abwuys has been viewed us a *revenue neutral” relation up. 1o peanit FWRY 1w

2| continue mil getivity on the Suots Paala Branch Line and 10 consider sdjusirents 1o VOTCs

Pmadnteaanee allowance o FWRY under the Direei Lease, In part, Jue 1o the revenses genetamd by

SFWRY and due w the fseal pressurss also sxperienced by VOTC.

3 Avtached (o this decloration as Ex_ 6 &= g i and correet copy of 3 Septemibser 14,

| 2010 fettert | received from FWRY on orabout that tme, undivating disagremment, as { intepret the

3
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| lts maintenance sgrisment with FWRY consistent with the Direet Lease with FWRY and the

v BN

Brinch Line Advisory Conunimes agenda snd minutes dated for Novermber 16, 2017 iudicating {n

| Pauta would be mipintained properly outside 2 13 foot ack area and that ¢ dralt budget by VOTC

of $397 430 for truck maintenance was to be considered by YUTC {or spproval (see, g, liems 3

thru 33,
2 Autached to thiy declarstion as Ex, 1018 i tepe and ¢orrect copy of a Santy Paula
! Branch Lioe Advisory Cammittee mema dated in or ghoul Noverber 16, 281 | memonialiving o

1| discussien by Compizsion members ceganding scknowledgment of n Federal Railvoad

tod
o S )

letlor, regarding maintensance respoasibilities between VUTC and FWRY for the Santa Pauly
Branch Line under the Direct Lease, and resistance by FRWY 1o refioburse funds rendered by
VU TC to FWRY 0 conduet work needed to madntain the branch line.

9, Atmched to this declration as Ex. 7 i 4 true and correct copy of a revised mema to

VCTC authored by me, duted October 1, 2010, in part. derting VOTC that VOTC will administer

Filhmore Lease and-Sublease with the City of Fillowire and arficipates schiedubing # recovary of
avarpayments 10 FWRY ftom the pricer fve vours,

M Attsched w this declarstion as L. § s a tue and correct copy of a lester | authored
and caused o be sent 10 Mr, David Wilkinsen of FWRY on or about October 14, 2010 indivating,
in part, a requiest to the monthly adjustment in the maintenance allowance provided to FWRY
pursannt o our direct lease with them,

1i, Anached o fhis declornton as Ex, ¥ s o true and corregt copy of & Santn Pauls

para contirng goal to work with FWRY and insure that rracks betwesn Montadvo und San

Admibustration {“FRA™Y “Tinal Rule” direstive for ek owners to ollaw speciliy procedures 1o
pratect the safety of bridges and to strengthen oversight of raflroad bridge malntenance programs. i
| understand amd wn of the beliel that VOTT, a8 owner of the Sanias Pouls Branch Lipe, Is subject
ter this Federal dircefive, as affirmred by the nemo, and details responsihility for the coadition of al
leest 39 bridges wong the rail ling,  The mem also articulutes that L. Patterson & Ascooules
wa gavarded a contract 10 be o consulvant o behall of VOTC to inspect the mil Hine, Sumiing in
Navember 201 [, "Phase One™ of the “Dridge Certification Program™ would include oversight by

1
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L1 Patterson o update all beidge investories, prioritize bridge ratiog:, complete 8 managemenl
plan und to submit this mansgement plan o VOTC, Phase One was Toreonst o be complete by
Juby 2012, At that time, | also understood VOTU s comphianee with the Federal Finul Rube and
brdoe certification request would be anticipated sometiroe in the year 2013,

13, Aneched o this declaration as Ix. 11 is a 1rue and correcy copy of a Santa Pauls

Branch Line Advisory Committes memo dated on or gbout November 16, 2011 authoted by me

memorializing snd deliling VOTC s understanding o thut time of the responsibilities of VOTC

and FWRY neparding the trapsfor of Uhnien Pact™  freight across the rail e reltemating, bo

per, und in my view, Uslon Paciflic's relianee on FWRY a1 that tine as a common carrier fin @ ee
reinforcing FWRY s tesponsibilities for managing [eeight at that thae on the rail line.

14, Attached to this declerution as Ex. 12 is a foue and correct copy of s mamo dated
uly 27 2012 received by e as indleated and authored by Mr David Witkinson, whe | knew ot
that time to be the prinelpal to FWRY . 1 recelved this memo an or about the date indjeated und
understood the writing (o convey to VUTC that PWRY was proposing @ 20 vear frenchise or the
aperation and maistenanee of the Line. wo complement or replace the ther-current hune 23, 2001
Direct Leuse with FWRY, The proposal was consistent with oiy anderstanding tha! the

arrangement and goals between VOTU and FWRY were (0 ramain revenue-neutr| for VIOTT (e,

“B1 per year” lease payment). Tow propossl also requested that FWRY be allowed to asswme

tespowsibility for the bridge certifice o progoan and thu VOTC re-alocaie 20000 for this

- = pose. Further, the proposal indicates FWRY s deslre to have exclusive vights 1o smaintain thy

entire vatl lne to ‘uf feast olass | standard,” M, Wilkinson's memo makes reference o FWRY s
desize o be altgned s o partner with VOTC snd not be a 1o lent of litigation, threts and
wnuende.” Though ©am not entirely clear what Mr. Wiinsin means by this refurence, 1 recall
several discussions between ¥YOTU and the Rallroad by this date rebiaenting FWRY's
responsibility (or mabmeining the rail lve in x safe opersting condition and thay VOTC was

seeking reimbursement of funds provided fo FWRY, bl mot alilized by FWRY, for eifecting

Dmatotenanee 0 the tmek and to the rafl Tine,
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Hhand FWRY would make arrangeroeits o handle bridge ingpections concarresithy sed, hy Whis case,

[ bridge repairs o the Bisworth Banmaca bridge wauld be postpuned antl Uinfon Pacific {reigh

| also memarialize attendanoe by Dave Wilkinson of FWRY, respoading, in part ro LL. Pantersen’s

might be uble w ladle th | speclions”” Ouy s mpart, 0 ecided LL Pt

|| pperations vesumed.

| memo memaorializes LEL Paflerson’s toents al the tie, lodicating four bridges are supable of

|l dated Gesebay 17, 2012 10 the Santg Paute Branch Line Advisory Conunitee from Mary Trav)

13, Anached to this dechrution as Ex. 13 is 4 true and corsect eopy of 3 Sante P
Braseh Ling Advisoey Commites agenda datsd en or abont Oaober 17, 2002 measwializing a
Santa Poula Branch Line Advisory Commitles meeting that ocodrred un or near May 2012, From
this ugendys and mrmutes, 1t eorreetly memorializes that §wes dimcted o work with EWRY

atmctoee a long-term srrangement with FWRY for the momtenance of the roil Hne. These minutes

observagien that one bridee bl 1o be “taken out of sereice.™ [ was present for (his meeting
mdivated. M Wilkinson indicated repoiis were smadi o this brddge and that it wag back i
service, Commissioner Long of VOTC noted the ! fine was owned by VU TC and therelore

WVOTC “most mmsage the st wnd notssalk wway for o ddr Willisson also goted s “stalt

16, Autichied 0 this declastion as Ex. 1 o a e amd worrect copy of 5 memao duted
Qutebar 17, 2002 ty the Santa Paulo Branch Line Advisory Commsttee from Mary Travis, my

Muapmager of Tremsportaton Develapnent Acd amd Bail Programe at that tie for VOTC, This

'mfmm and e, the Ellswarth Barranea Bridue, was not, and woodd be red tagyged” unil further
freight respnrement dictated a need for this bridge. | andersiand International Paper was

neluding hs commercial Trelght operations i the srea at tus sime and immedate freichi
requiréspents were oot presiag for use of this Ellsworth Boareoscs bridge. This meme alsy reflecis
a dispute between FWRY and VOTC g8t who s m~ “nsthle Tor the repairs wo e fowr bridges -
VT concluded FWRY {0 be responsible, despite expressed restsnanee by FWRY . YOTC
reiterated al this meeting i need o make the 1 line selfsupponting. To asast FWIRY, VUTC
dirgoted smff w explore allocation of potentiol s vin Smte Tomsit Assistvice,

17, Annched to this declaration ws x. 13 bs 1 troe nod sorrent capy of apothier memo

f
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i [i these crossings was the responsibility of the rudlroad corporation operating on the il line. We

my Masager of Transport — n Development Act and Bail Programs s that tme for VOTC, This

> eme iemenalizes VOTO s feiteration That FWRY was respoasible far opkeep of the mil lne

andd of discussion between VUTC and FWRY regurding roles snd responsibilities for maintaining

p

i the Line. By thiz tae, VOTC was becoming inereasingly concerned that FWRY wus overpaid on

its muintenance allowance and not effecting prompt maintenance repairs to the ruil fine, In

- .esponse, FWRY again submitied 8 20 yewr franchise proposal 2¢ ong potential solution. We

b B

ceiterated the rail line ninst be seif-sustalmng and that we were conzidering retention of anothes
ponsultunt o resolve what, by now, was incressingly becanming a eoticern for VOO - thind FWRY

with ol matngaiamg the -all Hne properly, « “ 7y ut il crossings., o insure satety and

ontinusus operation of the Line.
i8.  Attoched 1o this declorstion as Ex. 1018 a true and correst copy of cormmespondence
dated lunuary 4, 2013 from the State of £alifornio Public Liilives Comymission (“PUC™) to my

program manager Mary Travis concerning the Radl Crossings Enguseering Section's ("RCES™

recont Ingpection of the Line oo December 20, 2017 ohserving u numbes of poor surfnce
conditions at the railrond crossings In the Ciy of Santa Paula, The correspondence contained

pictures of asphait crossing surtaces with elevated ridges and concavities, cansing sough crossing

conditions for velucles We were warmnd of the bikelibood of rear-end  rdets, creating a hazurd

i . : . . .
PX 1o both the radroad and zeneent public. We were wlso informed by the PUIC thet maint af

were requestetd 10 respond by Febwuware 25, 2003 wforming "ROEN" of aotions planned (0 resofve
1 these sheeryvations from the inspection,

9. Asched to this declasstion o Ex. 17 is o true and comvect copy of an emadl dated
Yanary 9, 2013 from My, David Wilkimson to me, Mary Teo Mamager of Teansportation
Development Avt and Rail Progroms, and Steve DeGreorge, Director of Plapning and Technology.
3 || Mr. Wilkinson indicates receipt of the prior PLIC comespondence (see Ex. 6] and affinms “we
‘. tuve been tulking abowt these vrossing for e prst 2 years as o concern. Spunds like it i time
(| mest and @ tome 1o a resolution.” [ understaul the prior email < xeharge, dating bick 10

Dhecernber 12, 2002, ay cubcerning a visit by a Cal-Trans Malnteminee supervisor, Sam Walsh, aod
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I his : bpotential bazards witly iteg crossings @ Highweay 126 110 e 00

2 exchange s Mr Bay Morgr ol FWRY © to work tp s eftimen ¢ 0w b oo Fin

s knosy . Subsequently, [ belivve andun aond that so such work esthoite for £
4 provided o VOTC.

* 20 Awached w ins docliration o Bx 18§56 nug and ¢ teapy of a ketter ]

£ow ared and transmitled thereatler onor abowt Jamagr, ©0 0 o M Duvad Willanson

| fimg tr hits prior small of Janusry 9, 2013, In this on ) Cbembierale char VOTU

§ | boes emrefully revie L the Dot Dawgs doted June 25, 2007 ol L L PRV
9 | of the Direct 1 it . «of highnvay Crossings o the o Tt DT

1O infomed Me, Wik een dat FWRY . L es monthly maintenanee fees from Vo O

H | this work, fooncluded that FWRY wes e 1 7 6, Crwanydeln fhe

12 || ervsing on e radd line at ooy sddibions Pegsr e YOI W0 <0 L gedh  droeitborm
JEperr | sulleagns U owve DeGeorge, our plannl, i

4 20 From 2001 o earky 20013, VOO hed wothear ap

P el Toat 100 v wding dn osgtenngand 7 L fde b s

Mool e e s rar 0 D0 o T i pomplianee with our |

1

3
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i 220 By the st guarter of 2013, 1 was Informed and belicved, from the cugnitative

et

mrrrieatiens and reposts direaied o we from LL Pottee o & Asosises, be L ot Tutner
3 i Brain Yaner, smonyst others, that many portions of (e Branch Line were s o 0, 0w

4 o.ored marmennaee Jeliciencios.

b

. 23 e cinning B Jonumy 2013 e wsare hat my eolloagues and Leng " ans
6 jf series of coviusadions with Mr, David Wilkinson of FWRY exjpresing continuing col
{f

=

ding th ervate o ot impintenance on the Braneh Line. T commugmications
B owvumved theoughomy . 0 0 70 v T VOTE and wlephone calls 2o angd Giomeiny offiee to
ook Wedbanson, Basedne U umit o cammnutiicilions, bundersiooed and belleva FWRY

14 Tt T nws ) wideestood them pursusnt b the Diveet Lease, 1o congduet rmiting

by

Pvil s waerk e tie b1 line

f o)

do0 AL dwmt arabton us Bxo Y e mue andoon © 0 oy of s fetior |
Py athored dared Apnl o o b s M b Wilkipson Tadicmtny conern by VO I of the tisks
b4 0 e NOTU fom FWRY - 0 bt adong the rall o, apd om0 s

fE - fl 67 wrr by PWEY, RO ng FWRY w oo longer stip foighy

e

‘ - S wibd o Bl o T g LR 0 435,07

S T < ] beheve that Steve M David Wik s
P 1 er Trd anor ot 2 A AP 20003 corentn uig wha vk respeasib i Fot
1 =owmrgpars ko 1o Clugin pap Rased an thiy - ~ ruanl

B ORR¥YET wpenm t e pepalt byt Ry e
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21 e o soder 0 dmyeolh  mimfon TEWRY VT believed the Threct ' & min
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ragutred FWRY 0 s TR 1) s BT S B cobpor s esgchatge pnd my
T wwletes oL beer et e e PY was o foager ha vy e teems o the Dirsty L2
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May 10,2003 VOTC iInteinded Lo erodmtte the Direet Lense effective December | 2013, This

|
2 tHetter was our six month notice 1o FWRY . providing FWRY with an option te cure, in my opitios,
3 if they so choose. o my expersned, and 5t my opinton, cumulative dispuies exiated now for
4 [ several vears from FWRY and were being experiencud by VOTU 8% 1o how and when rail bricies
31| and rail crossinps were to be maintained. VT was providiog more in meintenance allowatioe w
fi l FWRY than revenues taken in - resulling in s non-neutrol cost Burden 1o VOTC, Based on this
7 || persistent patterss of resistante and inactivn, with 1o solutions ov thnely repairs beiog offered by
R|| FWRY, VT believed gond ecause existed Jor terminating the Lease with FWRY,
9 27 Attached to this dechuratfon as Ex. 21 15 a true and comect copy of a letter 1
10 .zmi‘f‘%ﬁﬁf{g Jated May 14 2013, w Mr. Rige Landeros, City Manager ol the Clty of Fillmare,
11 || providing six month notice of termimtion of our {“withowt cruse™ Fillmme Lease to the Tty of |
12| Fillmsore. }
13 28 Astached to this declasation as Ex. 22 s n true and coreeet copy of a letter dated
1 | May 31, 20173 thol | evenually received that was purportediy sent from THTany tsracd, 1
15 Handerstand 1 be counsel for the city of Fillmers and the Successar Ageney 1o the <ty of Fillmaore
16 || Redevelopment Ageney, o Mr. David Wiltkinson of FWRY, The fetter conveys to My, Witk
17 I thut the Filbmore Sulilease has been cancelled withowt eause, effective December §, 2017
k] | 29 Avached wthis declarstion as Fx, 23 & a tae wod correat copy of aleteer |
f9 lauthored, dated June 4, 2013, 1o Mr. David Wilkinsen reiterating what good cause VOTC belfeved
1

it possessed for termination of the Dhirect Lease with FWRY., fn part, | indicated that the Jease

| with the City of Fillmore could be fermingtesd without cause and therefore the butk of FWRY's

+ failure 1o matu grade crosyings, to repair faully sipopt equipment ond © sequest VT 1o pay

i this conlinued resistaree by FWRY of that time ps Tacking any inlent o cileet repairs theniselves,

excutsion operaiions for the castern Fillmore segoent of the rail fine were o conctide in six
months, Further, as to the Direct Lease with VOTC, gomd cause was detailed, in part, ax fidlurs to
reimibirse YOTC for malatenance overpayments since 2010, Good cause was also detatied a5

for such repairs - that FWRY charagterized regquests for repairs as “capita) costs.” t understood

QF Lo even sUgpest a cure,
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3 Attached to this declamtion & P 24 45 0 vue and gorreet copy of a tetter thal was
everntually routed to me bur ner sent directly by s Dorma Swindaed, duted June 3, 2013, a8
addressed to the Chalrman and Cotmmissivness of dhe Bound for YOTC, In part, s jeter affirms
VT s “autharity w caneel thetr agreement with City of Fillmaore Redevelopment Agency,
prsuaat W the lese betweenn City of Fitimore RDA and VOTC, s a5 suech, would wiimately
terrnbrate the sub-lease with FWRY and the Coy of Fillmore RDA 7 Furtler, from s letier,
upnlerstand Ms. Standard™s communigation protests the lermination of the Direct Lease betwean
VOTC and FWRY, elaming no souse for wermination exists. O tus bast point, 1 dissgree with
her represealutions.

. Attaghed 1o this declaration us Ex 23 is o trug nnd correct copy of » letwr | received

i
'é from B, Bravid Wilkinson dated hitly 2. 2013, Pertinent here, inmy opinjon, is M. Wilkinaon's
1

el Lense responsibifities,

from Ma, Plonss Standard dated July 1, 2003 10 VOTD. Inpart, this letter affioms =it s cleay there

15 o pastnership remainiog” betseen VOTC and FWRY and requests 10 prixeed o media

. Attached to drs Jeelaration as Bx, 26 s a true and correct copy of u lettes 1 reesived
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Item #11(b)
Action
May 21, 2001
TO: VENTURA COUNTY TRANSPORTATION COMMISSION

{JUNE 1, 2001 MEETING)

FROM: GINGER GHERARDI, EXECUTIVE DIRECTOR
~ CHRIS STEPHENS, VCTC STAFF

SUBJECT: APPROVE FILLMORE & WESTERN CONTRACT

RECOMMENDATION

+ The Transportation Commisslon approve, and authorize the Executive
Director to axecute, the attached contract with the Fillmore & Western
Railway for operations on the Santa Paula Branch Line.

BACKGROUND

When the VCTC purchased the Santa Paula Branch Line from Southern Paclfic in 1895,
it was assigned all leases, licenses and easements attached to the property. One of the
leases assumed by VCTC was with the City of Fillmore Redevelopment Agency for the
“Fillmore Segment”. (see ltem #12(a) for additional discussion of this lease.) This lease
gave the City of Fillmore the right to operate tourist/excursion trains and conduct fliming
activities on the line from Santa Paula to Piru. Both prior fo and after VCTC assumed
the lease from Southern Pacific, the City has subleased the property to the Fillmore &
Wastern Railway. In addition, VCTC has entered into operating and maintenance leases
directly with the Fillmore & Western Railway.

It was agreed in 1996, at the time the Fillmore Segment lease was renegotiated, that the
terms of the lease would be revisited within two or three years after all parties had
gained more experlence with the day-to-day management and operation of an active rail
line. Approximately six months ago, VCTC staff began working with the Santa Paula

Branch Line Advisory Comrmittee (SPBLAC), the Clty of Fillmore and the Fillmore &
Western Railway on a contract update.

DISCUSSION

As noted previously in Item #12{a), it was determined that the simplest and most efficient
approach to updating the leases was to address the branch line through a pair of Lease
Agreements. One agreement would be with the City of Filimore for Public/Tourist
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Excursion services on the "Fillmore Segment” while the second would be with the
Fillmore & Western Railway for the remainder of the line. The “Fillmore Segment” lease
with the City of Fillmore was considered by VCTC under ltem #12(a).

As with the “Filimore Segment” Lease, the Fillmore & Western Lease had to reflect the
existing operating environment on the branch line. That environment is consists of the
foliowlng elements: 1) the Union Pacific Raliroad, through the Usage Agreement signed
when VCTC acquired the line, has retained exclusive freight service operating rights
from Montalvo to Santa Paula; 2) Metrolink has been given responsibility for the
segment of the branch line over which they operate and/or control the signal system;
and 3) Assuming the VCTC has approved Item #12(a) as recommended, the City of
Flllmore has exclusive Public/Tourist Excursion operating rights from Santa Paula to
Rancho Camulos {the “Fllimore Segment®). Also, in the interest of simplifying the -
operating arrangements, the Fillmore & Western Lease Agreement was prepared using
the same basic contract format and language as the City of Fillmore Lease.

Attachment A is the recommended Fillmore & Western Railway Lease Agreement. As
with the City of Fillmore Lease Agreermnent, there were two primary substantive revisions
to the basic operating agreement language. The first revision was in the “Purpose and
Scope of Lease” section. The Fillmore & Western Railway was interested In expanding
its rights on the branch line beyond Stiff & Motion Picture and Public/Tourist Excursions
to also inciude Freight and Mail & Express services, Therefore, Section 2 of the Lease
Agreement was revised to reflect these additional services, within the limitations set by
the operating responsibilities held by the City of Fillmore, Metrolink and the Union Pacific
Railroad. In summary, the recommended lease provides Fillmore & Western the
following operating rights: ‘

Still and Motion Picture Productions ~ Ventura to Rancho Camulos
Public/Tourist Excursions ~ Ventura to Santa Paula

Freight Services - Santa Paula ;o Rancho Camulos

Mail & Express Service — Ventura to Rancho Camulos

The second revision was in the "Use of Premises” section of the Lease and was related
to the issue of maintenance on the branch line. Since VCTC's acquisition of the line, the
Fillmore & Western Railway, through the City of Fillmore, has been responsible for the
maintenance of the line from Santa Paula to Piru. And has been entitled to any signal
maintenance funds received by VCTC for that segment of the branch. VCTC has
contracted with Fillmore & Western for maintenance services on the line from Santa
Paula to Ventura. Over the past two years, VCTC's costs for these services have
leveled off at roughly $170,000. This amount is approximately equal to the combination
of the annual signal maintenance funding and léase revenues (not including those
derived from Fillmore 8 Western) generated on the branch line. Therefore, as
“consideration” for the greater maintenance responsibilities, the Lease includes a
“maintenance allowance” of $170,000, or the annual signal and property lease revenues,
which ever is lower, for the Fillmore & Western Rallway. The revenues from Fillmore &
Western which are retained by VCTC in this Lease Agreement will be used to cover
branch line expenses outside of those covered (e.g. weed abatement, legal services).
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All revenues, both those due Fillmore & Western and those retained by VCTC will
continue to pass through the Enterprise Account established for the branch line.

This arrangement will not only greatly simplify the operations and maintenance of the
branch line, it will also ciarify the roles and responsibilities of the Fillmore & Western
Rallway and the City of Fillmore, thersby improving the relationships and accountability
of each,

The recommended Lease in Attachment A was reviewed and approved by the Santa
_Paula Branch Line Advisory Commities (SPBLAC) in April.

FISCAL IMPACT

No substantial impact. The recommended Lease is structured so that existing revenues
and expenses remain balanced. Also, all revenues from the Santa Paula Branch Line
are required to be deposited in an Enterprise Account so that they may only be spent on
the branch line itself — this Lease doses not in any way change the enterprise account
status nor the VCTC Budget. ' '
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LEASE AGREEMENT
FOR RAIL SERVICES ON THE SANTA PAULA BRANCH

Agreement made this day of , 2001, by
and between the FILLMORE & WESTERN RAILWAY COMPANY (“Fillmore &
Western”), a California corporation, and the VENTURA COUNTY
TRANSPORTATION COMMISSION (“VCTC").

WHEREAS, VCTC owns a line of rallroad from milepost 403.20 at or near

Montalvo, California, to milepost 435.07 at or near Rancho Camules, California (“Santa

Paula Branch”)i

WHEREAS, Fllimore & Western desires to lease the segment of the line
between milepost 405.31 at or near Montgomery Avenue in the City of San
Buenaventura and 435.07 at Rancho Camulos, for stil! and motion picture
production purposes, television fiiming, commercials and other stlll and motion
television promotional activities, video productions and any other still or motion
related media event, freight service, mall and express service, and for
public/tourist excurslons, charter and dinner train operations; and

WHEREAS, Fillmore & Western does not deslre to be obligated to provide

common carrier freight service on the Fillmore & Western Segment;

NOW, THEREFORE, IN CONSIDERATION of the mutual covenants herein and other

good and valuable consideration, receipt of which is acknowledged by the parties, the

partias hereby agree:

4. Definitions:

"Effective Date” shall mean July 1, 2001.

“Execution Date” shall mean the date this Agreement is executed by the

parties hereto.

"Frelght Service” shall mean the movement of bulk commodities (such as

coal and chemicals), automobiles or raw materials traditionally hauled by rail carriers.
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“Santa Paula Branch” shall mean the line of railroad from milepost
403.20 at or
near Montalvo, California, to milepost 435.07 at or near Rancho Camulos, California, all
as shown on Exhibit A hereto.
“Lease Property” shall mean the Track, Track support Structures,
buildings and
the real property which comprises land lying within 15 feet of the centerline of any
Track existing on the Santa Paula Branch Line between milepost 405.31 and
milepost 435.07, on the Effective Date, reserving, however, for VCTC, its
successors and assigns the right (consistent with the rights herein granted) to
construct, reconstruct, maintain and use future recreational tralls, fiber optic
communication and pipeline facilities and appurtenances in, upon, over, under _
and along said property, without unreasonable or substantial interference with the
operations of Fillmore & Western or of Fillmore & Western 's sublessee and
subject to the rights of existing tenants In possession.
“Lease Term" shall mean the twenty (20) year period commencing from
the
Effective Date, subject to the biennial review of rents and rates described in Section 3b.
“Mail and Express Service” shall mean premium rall transportation
service at premium rates — expedited, regularly scheduled train service at prices which
are generally higher than freight service — that is provided as an adjunct to Amtrak’s
passenger service,
“Maintenance” shall mean those activities required for continued basic
operation
of track and signal equipment for Fillmore & Western's uses and in accordance with
applicable regulations. "Track work” under this item includes tightening track bolts, lifting
and tamping joints to adjust cross level, switch adiustment and (ubrication, operation of
ballast regulators, replacemeant of worn switch components, spot replacement of worn
ties, spot replacement of worn rails and weed abatement. “Signal work” under this item

inciudes periodic inspeclions and tests per FRA/PUC requirements and repair/

replacement of defective/damaged components.

112



"3till and Motion Picture Praduction” shall include still and maotion picture
production, television filming, commercials and other still and motion television
promotional activities, videa production and any other still or motion related media
events.

“Public/Tourist Excursions” shall include public and private ekcurslons,
recreational and dinner train operations and any promotional activities relate thereto.

“Taking" shall mean the taking or condemnation of materially all of the

Lease
Property by any competent authority at any time while this Agreement Is in effect.
“Track” shall include all appurtenances thereof, consisting of rail and
fastenings,
switches and frogs complete bumpers, ties, ballast and roadbed.
*Track Support Sfructures" shall mean those properties necassary for
use or |
support. of Track, including signals, bridges, cuiverts, ather structures, tunnels, grading,

embankments, dikes, pavement, and dralnage facilities.

“Gross Revenue” shall mean the total revenue collected by Fillmore &

Waestern or
Its sublessaés in the form of fees, rents or any other basis of charges derived from
projects using any paft of the Lease Property for Still and Motion Picture Produgction and
for Public/Tourlst Excursldns and shall not be reduced by any expenses incurred by
Fillmore & Western or any or its sublessees _except for contract fees paid by Fliimore &

Western or any or its subleasses to a third party and reimbursement revenues received

by Fillmore & Western or its sublesseeé.

5, Purpose and Scope of Lease:

The purpose of the Lease is to permit Flllmore & Western and/or its

sublessees
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to use the Lease Property for Still and Motion Picture Production purposes (including
television and video productions), Public/Tourist Excursion purposes (including charter
and dinner train operations}, freight services, and mall and expréss service, subject to
reservations described in Section 8¢, as part of its efforts to further develop the local
economy. The purposes autlined in tﬁi's article shall be limited to specific segments of
track as follows:
« S5till and Motion Picture Productions - milepost 405.31 to milepost 435.07
e Public/Tourisi Excursions — milepost 403.35 to ‘milepost 414.45
+ Freight Services — milepost 414.95 to milepost 435.07
» Mail and Express Service — milepost 403.35 to milepost 435.07
VCTC, for consideration of the rents, covenants, and conditions herein
contained
to be kept, performed, and observed by Fillmore & Western, does lease and
demise the Lease Property (as herein defined) to Flllmore & Western, subject to all
matters of record and the rights of existing tenants in possession, and Fillmore &
Western does rent and accept the Lease Property from VCTC.
6. Rental Pavments:
d. Fillmore & Western shall pay to VCTC as initial rental hereunder
the sum
of Six Hundred Dollars ($600.00) monthly. Filimore & Western shall also pay as Movie
Rental to VCTC a five percent (5%) fee for each day of Still and Motion Picture
Production use of the Property. Fillmore & Western shall pay Base Rental and Movie
Rental to VCTC within fifteen (15) days of the end of each month including with payment
a statement detailing the number of days of Still and Motion Picture Production during
the period. Timely payment of Base Rental and Movie Rental is of the essence; VCTC
may levee a one percent (1%) late fee on Fillmore & Western for each thirty (30} days
that rental payments and production statements are past due.
This initial rental rate shall be adjusted annually thereafter
as follows: The base for computing the adjustment is the Consumer Price Index

for All Urban Consumers (1982-84 = 1000 for Los Angeles — Long Beach —
Anaheim, California, published by the United States Department of Labor, Bureau
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of Labor Statistics (“index™), which is published for the month of July, 2001
(“Beginning Index"),

if the Index published for the month of July prior o the adjustment
date
(“Extension Index") has increased over the Beginning Index, the monthy rent for the
following year (until the next rent adjustment) shall be set by multiplying the Initial rent by
a fraction, the numerator of which is the Extension Index and the denominator of which

is the Beginning Index. However, in no case shall the monthly rent be less than the

initial rent.

If the Index is changed so that the base year differs from that used
ahove, the Index shall be convertad In accordance with the conversion factor published
by the United Dtates Department of Labor, Bureau of Labor Stastics. If the Index Is
discontinued or revised during the term, such other government index computation with
which it is replaced shall be used in order to obtain substantially the same result as
wauld be obtained if the Index had not been discontinued.

b. VCTC and Filimore & Western agree that the rental rate shown in
Section 3a be reviewed , and if deemed necessary, renegotiated and revised on a
hiennial basis. Rental rate revlew may Include, but Is not limited to, considecation of a
simple flat rate, percen_t of gross receipt, fee per rider, or other appropriate measures. In
the event VCTC and Fillmore & Western are unable to reach agreement regarding a
rantal rate, the matter may be submitted to mediation pursuant to.the app!icéble
provisions of Section 24. If the rental rate is r_evised, It shall be memorialized through an
amendment to this Agreement. If a rental rate cannot be agreed upon, even after
mediation, this Agreement may be terminated in accordance with Section 15(b).

c. Fillmore & Western acknowledges and agrees that its obligation

to pay

rent hereunder and the rights of VCTC in and to such rent shall be absolute and
uncondltional and shall not be subject to any abatement, reduction, set-off, defense,

b5



counter-claim or recoupment (‘Abatements”) for any reason whatscever, including
without limitation Abatements due to any present or future claims of Fillmore & Waestern

against VCTC under this Agreement or otherwise,

10, Use of Premiges:

a. Fillmore & Western shall have the right to use the Lease
Property for any lawful Still and Motion Picture Purposes (inciuding television and
video productions), any lawful Public/Tourist Train Excursion use defined herein,
freight services, and mall and express services, but not to remove “Track or Track
Support Structures.”

: c. Fillmore & Western shall maintain the Track and Track Support
Structures from milepost 405.31 to milepost 435.07 to such standards as required for its
uses and in accordance with applicable regulations.

(2.) Fillmore & Western shall be entitled to receive, as part of

its
maintenance allowance as defined below, any State or Federal Funds designated
for highway grade crossing signal maintenance on the Lease Property.

(2)) Fillmore & Western shall receive a maintenance allowance
in the lesser amount of One Hundred Seventy Thousand Dollars ($170,000) or the total
of its grade crossing signal maintenance funds and the annual income derived by VCTC
from its property leases at the time of the Effective Date of this Agreement, excepting the
revenues derived by VCTC from Fillmore & Westem through this Agreement

C. In the svent that specific Track and Track Support Structures are
determined to need extensive replacement, beyond maintenance as defined 'In Section
1, VCTC shall be responsible for said replacement. Any and ali replacement activities
shall be undertaken at the sole discretion of VCTC as funds may become avallable, itis

understood by the parties that VCTC shall seek state and/or federal funds to the greatest

exteri_t possible for such work.
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11. Consfruction;
e. Permanent kmprovements

Fillmore & Western shall not have the rignt {0 construct any
additions or improvements of a permanent nature on the Lease Froperty ‘without prior
specific written approval In advance by VCTC. At such time VCTC has authorized
construction of any additions or improvements, such construction shall be done in a
good and workmanlike fashion. As such additions or improvements are constructed,
Fillmore & Western shall be responsible for malntaining the.m at a lsvel adequate to
support their reasonable use for their expected useful life.

f. Temporary improvements,

Filmore & Western shall have the right to construct any
temmparary improvements necessary to use the premises for the uses permitted herein,
provided, however, said temporary improvements shali be timely removed upon
cessation of their use. In the event that such improvements are not timely removed,
VCTC shall have the right, In its discretion, after written notice to Fillmore & Western, to
remove such improvements and Fillmore & Western shall be cbligated to reimburse
VCTC for all costs incurred by VCTC in such removal. In any event, temporary
improvements shall not 'irnpede vehicular or pedestrian crossings at any public street or
other legal public or private crossing without written authorization from VCTC and any
applicable permitting authority.

g. Easements and Dedications.

The partles recognizeA that in order to provide for the more orderly
development of the Lease Property it may be necessary, desirable or required that
street, water, sewer, dralnage, gas, power line, énd other easement and dedications,
and similar rights ba granted ar dedicated over or within portions of the Lease Property.
VCTC will give Fillmore & Westemn tirmely written notice of all such requests, provided,
however, that VCTC shall have the sole discretion to consider such requests, to approve
or reject propasals and execute and deliver éuch documents, from time to time, and
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throughout the term of this Agreement' as may be appropriate, necessary, or required by
several governmental agencies and public utility companies for the purpose of granting
such easements and dedications. No such easement or dedications, nor any
canstruction in connection therewith | shall unreasonably interfere with the operations of
Fillmore & Western or its sub-lessees hereunder.

h. Title‘

Any parts installed, replacements ‘made or additons
im;ﬁrovemenis or alterations to the Track and Track Support Structures shall in each
case be considered agcessions to thé Track and Track Support Structures and title
thereto shall be immediately vested in VCTC without cost or expense to VCTC.

 However, Fllmore & Western's fixtures, machinery and equipment
placed or
maintalned on the Lease Property or propelled on rait shall be and remain the property -
of Fitlmore & Western. if the removal of same causes materlal damage to property of
VCTC, Fillmore & Western shall pay the reasonable cost of repair.
Fillmore & Western shall, within ohs hundred and sighty (180) days
following expiration of the Lease Term, refnove all of its property from the Leased

Property.

12. Indemnification:

- Fillmore & Western agrees to investigate, release, defend, indemnify and hold

VCTC harmless from and against any and all loss, damage, liability claims, demands,
detriments, costs, charges and expense (including attorney’s fees) and causes of action
of whatsoever character which VCTC may incur, sustain or to which VCTC may be
subjected on account of loss or damage to property and loss of use therof, or for bodlly
injury to or death of any persons (including, but not limited to the property, employees,
subcontractors, agents and invitees of each party hereto) arising out of or in any way
connected with the work to be performed or occupancy, operation, maintenance,
enjoyment or use of the Lease Property under this Agreement, except such as shall
have been occasloned by the negligence or other fault of VCTC.

13. Assignment, Subletting and Mortgaging:
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d. Assignment by Fillmore & Western

This Agreement may not be assigned by Filimore & Western without the

prior written consent of VCTC, In any event, no such assignment shall be valid unless there
shall be delivered to VCTC in due form for recerding within ten (10} days after the date
of the assignment (a) a duplicate original of the instrument of assignment, and (b) an
Instrument executed by the assignee expressly assuming all of Fillmore & Westemn's
duties, obligations and defaults under this Agreement. Upon any assignment of this
agreemenrt conforming to the terms hereof, but not otherwise, the Fillmore & Western
shall be released from the performance of obligations thereafter to be performed by it
pursuant to this Agreement, except any obligation to hold and apply monies held by the
Fillmore & Western at the date of the assignment, the dispostion whereof Is governed by
the terms of this Agreement, and except further any unperformed obligation which shall
have matured prior to such assignment. Without limiting any of the foregoing, butin
addition thereto, any assignment in contravention of the terms hereof is void, and VCTC

shail have avaitable to it all remedies sat forth in this Agreement as well as any other
remedy at law or in equity.

e. Mortgage of Leasehold Interest.
Fillmore & Western shall not have the right, at any time or from time to

time during the Lease Term, to encumber the leasehold estate created by this Agreement by a
leasehold mortgage without the prior writlen consent on VCTC.

f. Subletting by Flilmore & Western

Fillmore & Westemn shall not have the right to sublet all or any
part of the Lease Property for any permitted use under the terms of this Agreement
without the prior written consent of VCTC.

14, Limits on Use"

c. During the Lease Term, the Lease Property shall be used by
Fillmore & '

Western for the use specified In Section 4 above and for no other use or purpose. Fillmore &
Western shall not use nor permit any other person to use the Lease Property, or any part
therecf, in contravention of the terms of this Agreement or for any unlawful purposes.
Fillmore & Waestern shall at all times during the Lease Term conform o, and cause all
persons using or occupying any part of the Lease Property by invitation of, under or by
right of Fillmore & Westarn to comply with all public laws, ordinances, rules, orders and
regulations from time to time applicable thereto and regardiess of when they become or
became effective, including without limitation, those relating to health, safety, noise,
enviranmental protection, waste disposal, air and water quality, and shall furnish
satisfactory evidence of such compliance upon raquest of VCTC. Filimore & Western
shall not commit, ner allow any sublessee to commit, any waste upon the Lease

Property.
d. Indemnity for Viclation of Law

(1) Filimore & Western convenants and agrees to release,
defend, indemnify and save VCTC harmless from any liability, cost, expense, fines,
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penalties, damages, or surcharges Imposed for any vialation of any and all laws,
ordinances, rules, orders and regulations applicable to the use and occupancy of the
Lease Property, or as the result of any discharge, leakage, spillage, emission or pollution
whether occasioned by neglect, omission or willful act of Fillmore & Western or any
person upon the Lease Property by license or invilation of Fillmore & Western or helding
or occupying the same or any part thereof under or by right of Filimore & Western,
reqardless of whether such liabllity, cost, expense, fine, penalty, damages, or charge
arises or is imposed during or after the expiration of this Agreement, provided the act
glving rise to same occurs during the term hereof or any renewal or extension thereof.

(4) Likewlss, VCTC shall release, defend, indemnify, and save

Fillmore & Western harmless from all such matters regardless of whether such liability, cost,
expense, fine, penalty, damages or charge arises or is imposed before, during or after
the expiration of this Agreement, provided the act giving rise to same is caused or
occasioned by the neglect, omission or willful act of VCTC or any person (excepting
Fillmore & Western and persons upon the Lease Property by license or invitation of
Fillmore & Western) upon the Lease Property by license or Invitation of VCTC. .

() Fillmore & Western shall have the right to contest by
appropriate

legal proceedings, without cost or expense to VCTC, the validity or application of any law,
ordinance or regulation of the nature herein referred to. If by the terms of such law,
ordinance, or regulations compllance therewith may be legally held in abeyance without
subjecting VCTC to any liability of whatsoever nature for the failure to so comply
therewith, compliance therewith may be postponed until the final determination of such.
proceeding. Fillmore & Western, upon commencing such contest shall furnish to VCTC
a document guaranteeing that VCTC and VCTC's interest in the Lease Property shall be
released, defended and held harmless from any penalty, damage, charge or claim
resulting from such contest.

15. Conditions and Covenants:

All the provisions of this Agreement and any Riders or
Amsndments which

are made a part of this Agreement shall be construed to be "conditions” as well as “covenants”
as though the words specifically expressing or Imparting covenants and conditions were
used in each separate provision.

e. Qualifications on Use
This Agreement is subject to the rights of existing tenants in

possessicon. Fillmore & Western accepts the Lease Property (including VCTC-owned
improvements) in their present condition without any representation or warranty by
VCTC as to the condltion of such Lease Property or Improvements, except as may be
set forth in Exhibit "A", and VCTC shall not be responsible for any defect or change of
conditions in the Lease Property or such improvements, any darmage occurring thereto
or for the existence of any viclation of any municipal, county, state or federal law, order
rule, regulation or ordinance,

f. WARRANTIES AND REFRESENTATIONS.
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FILLMORE & WESTERN UNDERSTANDS AND

AGREES THAT VCTC MAKES NO WARRANTY NOR REPRESENTATION
CONCERNING WHAT, IF ANY, USE OF THE PREMISIES MAY BE MADE OF ANY
GOVERNMENTAL JURISDICTICON, AGENCY OR ENTITY HAVING AUTHORITY
OVER THE PREMISES. FILLMORE & WESTERN SHALL BE SOLELY RESPONSIBLE
FOR DETERMINING WHAT IS NECESSARY TO COMPLY WITH THE REQUIREMENT
OF EACH SUCH GOVERNMENTAL ENTITY AND FOR FULL COMPLIANCE WITH
SUCH REQUIREMENTS. NO EMPLOYEE, REPRESENTATIVE OR AGENT OF VCTC
HAS ANY POWER OR AUTHORITY TO WAIVE OR MODIFY THIS PROVISICN AND
NO ORAL OR WRITTEN REPRESENTATION BY ANY SUCH PERSON SHALL EVER

. BE DEEMED TO CONSTITUTE A WAIVER OF THIS REQUIREMENT OR ANY
ESTOPPEL AGAINST VCTC.

g. VCTC Raservations
VCTC reserves for itseif and those to whom it grants such right,

the right to: 1) construct, maintain and operate any existing and new and additional
communication facilites or pipeline upan, over and beneath the Lease Property, so long
as the exercise of such rights under this Agreement does not interfere with the
reasonable use of the Lease Property by Fillmore & Western as permitted herein; 2)
construct, maintain and operate any existing and new additional recreational trai
facllities; and 3) operate freight and regular passenger rail sevices.

h.  Rightof Entry

VCTC or VCTC's agents, representatives or employees
shall

have the right at reasonable times to enter the Lease Property for the purposes of inspecting,
determining whether provisians In this Agreement are being complied with, maintaining,
repairing or altering the land, or showing the Lease Property to prospective lessees,
purchasers, mortgagees or beneficiaries under deed of trust,

e, Liens

Filimore & Western agrees and covenants to defend,
indemnify

and hold VCTC and the Lease Property harmless from any mechanics’ or materiaimen’s liens
claimed by any person, firm or corporation employed by Fillmore & Western or Fillmore
& Western's subtenants. In tha event of the filing of any such lien, Fillmore & Western
shall cause such lien to be released within five (5) days after VCTC's written notice to do
so. Fillmore & Western shall indemnify and defend VCTC against all liability, cost and
expense (including attorney fees) incurred by VCTC as a result of any such lien.

10.  Insurance:

While this Agreement is in effect, Fillmore & Western shall
furnish

evidence satisfactory to VCTC that VCTC is named as an additional insured, meeting the
requirements stated below, in a form satisfactory to VCTC. Not later than thirty (30)
days prior to the explration date of stch coverage, Fillmore & Western shall furnish
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VCTC with evidence satisfactory to VCTC that the coverage has been or will be
substituted for and will be effective immediately upon such expiration.

c. Liability:

Comprehensive general and automobile liability coverage
shall:

(6) have a combined single limit of not less than -
$5,000,000 per occurrence;

{7} name VCTC and Fillmore &
Weslern as additional insureds with respect to the
operations of Fillmore & Western's sublessees;

(8) cover the contractual iability
assumed by Fillmore & Western's sublessees under
this Lease;

(9) provide that the insurer is not
entitled to any contribution from insurance in effect for
VCTC; and

(10} provide for at least
ten (10) days’ notice to VCTC prior to any other
cancellation or modification of coverage.

Federal Employer's Liability Act or Workers Compensation
Insurance; as the case may be, shall cover all persons employed by Fillmore &
Western or its agents in the conduct of its operations on the Lease Property and

shall provide for a waiver of any right of subrogation against VCTC to the extent
permitted by law.

11. Condemnation:
a. Total Taking

In the event of a Taking, this Agreement shall terminate on
the ‘

earlier of vesting, of title in, or the taking of possession by, the condemnor.

' in the event of Taking, the award for the land value and
interest

thereon shall belong to VCTC. Under no circumstances shall Fillmore & Western be entitled to
any “bonus value® for any remaining unexplired Term of this Agreement,

if the values of the respective interests of VCTC and
Fillmore &

Wastern have been separately determined in the proceeding for the Taking in accordance with
this Section 11a., then the values so determined shall be conclusive upon VCTC and
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Fillmore & Western. Otherwise the valuss shall be determined by agreement or, if they
are unable to agree, by arbitration under the terms of this Agreament.

d. Temporary Taking:

If all or part of the Lease Froperty or of Fillmore &
Western's

interest under this Agreement is taken by any competent authority for its temporary use or
occupancy {"Temporary Taking”), this Agreement shall not terminate and Fillmore &
Western shall continue to pay rent and other charges and to perform all of its other
obligations hereunder, to the extent Fillmore & Western is not prevented from deoing so
by taking authority. In the event of a Temporary Taking, Fillmore & Western shall
receive the entire award and shall, at its sole expense, restore the Lease Property as
nearly as may be reasonably possible to their candition before taking; provided,
however, that if the Temporary Taking extends beyond tha expiration of the Agreement
Term, the award shall be apportioned between VCTC and Filimere & Western as of the
date of expiration, after VCTC shall have received the entire portion of the award
necessary to repair and restore physical damage to the Lease Property and return it to
its condition before the Temporary Taking.

12.  Late Payments:

Fillmore & Western shail pay VCTC an administrative charge of
one and

One-half percent (1-1/2%) per month or {he highest amount permitted by law, whichever is

lower, for any amount due hereunder which remains unpaid after thirty (30) days from
the date such amount becomes payable. '

14.  Default:
Fillmore & Western shall be In default under this Agreement (1) If Fillmore

& Western fails to pay the Base Rent and Movie Rent when due and such failure continues for a
- period of more than fifteen (15) days, (2) if Fillmore & Western falls to cure the breach of
any provision of this Agreement within thirty (30) days after notice from VCTC or to
commence and diligently pursue the cure of such abreach if the breach cannot be cured
within thirty (30) days; (3) if Fillmaore & Western is adjudged bankrupt or becomes
Insolvent or seeks general debtor relief by extrajudicial means or If any action or
proceeding for debior relief of Filimore & Western is commenced by Fillmore & Western,

If Fillmore & Westem fails to cure a default within thirty (30) days
notice

from VCTC to do so and Fillmore & Western does not present a restoration plan within forty-five
(45) days of such notice, VCTC shall have the right, without further notice and in addition
to any other remedies VCTC may have in law or in equity, to terminate this Agreement
forthwith and to retake possession of the Lease Property and Flllmore & Westemn shall
be abligated to reimburse VCTC for all expenses incurred by VCTC in retaking
possession, including without limitation, repairs and restoration of the Lease Property to
the condition t was at the execution of this Agreement and attorneys fees and costs,
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14, Nonwaiver:

VCTC’s failure to enforce or exercise its rights under any term,
condition o

or covenant of this Agreement shall not be construed as a walver of the breach of any other or
further rights or term, covenant or condition of the same or other nature. Acceptance of
rent shall be deemed a waiver of VCTC's rights to terminate this Agreement as provided
herein, regardless of when accepted.

22. Termination or Expiration:

8. Geaneral:

Termination or expiration of this Agreerhent shall not
release '

either party from its obllgations regarding an event which occurred prior to such termination or
expiration. If Filimore & Western fails to surrender possession of the Lease Property
upon terminatton of this Agreemant, VCTC shall have the right, to the extent permitted
by law, to re-enter the Lease Property and

remove Fillmore & Western and any person or entity claiming through Fillmore & Western from
the Lease Property.

f. Notice of Termination

Either party may terminate this Agreement, with cause,
upon a six (6) month written notice of termination given to the other party per Section 21
below.

‘g. - Surrender of Premises

Upon the expiration or termination of the Lease Term,
Fillmore & Western, without further notice, shall deliver up to VCTC the possession of
the Lease Property. Upon the failure or refusal of Fillmore & Western to remove from
the Lease Property, as provided in Section §d., all personal property owned by Fillmore
& Western, (a) said personal property shall thereupon, at the option of VCTC become
the sole property of VCTG, or (b) if VCTC so elects It may remove from the Lease
Property personal property owned by Fillmore & Western, and VCTC may also restore
the Lease Property substantially to the condition in which It existed at the time Fillmore &
Western took possession, all at the expense of Fillmore & Western, which expense
Fillmore & Western agrees to pay upon demand, or (c) VCTC at its sole option may elect
that this Agreement with all terms contained herein, including payment of Base Rental
for failure to vacate on time may remain in effect untii Fillmore & Western’s personal
property is removed and the Lease Property is restored to VCTC. In the event of such
failure or refusal of Filimore & Western to surrender possession of the Lease Property,
VCTC shall have the right to re-enter upon the Lease Property and remove Fillmore &
Waestern, or any person, firm or corporation claiming by, through or under Filimore &
Western, therefrom,
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23. Attorney’s Fees:

If either party takes any steps or brings an action to compel
performance

of or to recover for breach of any term of this Agreement, including without limitation mediation

or arbitration, the losing party shall pay the reasonable attorney's fees of the prevailing
party, in addition to the amount of any judgment and all costs.

24, Entire Agreement:

The contents of this Agreement are the entire agreement between the

parties and supersede all written or oral communications between the parties prior to its
execution.

This Agresment shall not be modified except by the written agreement of
the parties,

Subject to Section 7 and 8, this Agreement shall be binding upon the
heirs, representatives, successors and assigns of the parties respectively.

25. Warranties of Fillmore & Western:

Fillmore & Western warrants, at the Effective Date that:
d. Itis a California Corporation vaildly existing and organized
undef the laws of the State of California;

e. This Agreement wlll not be rendered voidable nor
-unenforceable

by reason of any provision of, or lack of consent under, any indenture, agreement or instrument
- to which Fillmore & Western is bound as a party or bound by any ordihance. -

c. The slgnatory hereof on behalf of Fillmore & Western has
been duly and fully authorized to execute this Agreemant on behalf of Fillmore &
Western.

26. Warranties of VCTC:

VCTC warrants at the Effective Date It has full power to lease the Lease
Property to Fillmore & Western

27. Applicable Law:

~ This Agreement shall be governed by and construed in accordance with
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the laws of the State of California.

28. Notices:
Notices under this Agreemant by one party to the other shall be in writing

and delivered or mailed, postage prepaid, to:

VCTC:
Executive Director
Ventura County Transportation Cormmisslon
850 County Square Drive, Suite 207
Ventura , CA 93003

Filimore & Western:
David Wilkinson, President
Fillmore & Western
351 Santa Clara Avenue

Fillmore, CA 93015

The parties may change addresses for receipts of notices by directing such changes to the
other party. Notices given pursuant to this A%reement shall be deemed recelved at the
time of delivery if delivered and on the fifth (5) day after the date postmarked if sent by
the United States mall. :

22. Severability

If any paragraph, sentence, clause, phrase or word shall become without

full effect due to any legal interpretation, judicial decision, operation of law or otherwise, the
balance of this Agreement shall remain in full force and effect.

23. Assignment, Successors:
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This Agreement Is Intended solely for the benefit of and shall be binding
upon the parties hereto, and their successors and assigns, and Is not intended nor shall
it be construed to be for the benefit of any other party.

24, Dispute Resolution;
d. Good Faith Resolution Prerequisite to Med|ation

In the event of a dispute arising out of the terms of, or
pertaining to, this Agreement, the parties shall negotiate in good faith for thirty (30) days
before either party may submit the matter to non-binding mediation. VCTC and Fillmore
& Wastern agres that, In the event they are unabile to resolve any such disputs within
thirty (30) days of the parties recognition of such dispute between them, they shall
submit the matter at issua fo mediation and that the method and procedura for such
mediation shall be as hereinafter set forth in subsection c.

e. Mediation Prerequisite to Litigation

No party may undertake litigation with reference to any
such dispute until after the earlier of {1) mediation of that dispute has occurred or (2)
written notice of refusal by one party to the other party of the noticing party’s refusal to
submit to the decision of the medlator ( as herelnafter defined).

f. Methods and Procedures for Medlation
Mediation shall be subject to the following methods and

procedures:

(4) A party dissatisfied with the results of negotiation

between the parties may, after the conclusion of the thirty-day period described above in

subsection a, give notice to the other party of its request to submit the matter to
mediation.

(5) The parties hereby agree that they shall submit any

malter elected for mediation to (a) a retired judge of the Superior Court of the County of
Ventura agreed upon by all parties, or (b) in the event that a retired Judge is not available
or satisfactory to all parties, to such other mediator as ail parties may agree (the
"Mediator™).

(6) The partiss hereby agree 1o equally share the fees
and '

costs incurred by the mediator, with each party bearing it's own costs of preparation and
~ presentation of the matter to the Medlator.

(4) The Mediator shall have the authority to call such
witnesses as he or she deems appropriate to the matter submitted to him or her, to take
testimony from such witnesses as the partles may call and those called by the Mediator,
to request and demand original and further briefing of all issues from the parties and to
conduct the mediation pursuant to the procedures set forth In the California Rules of
Court and the statutes of the State of California, including without limitation, the
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California Evidence Code. The Mediator shall render his decislon, in writing, to all
parties within forty-five (45) days of conclusion of taking testimony and/or evidence
regarding the dispute,

{5) The decision of the Mediator shall not be binding and,
subject {o the limitations set forth in subsection b above, either party may institute legal
action de novo in the event that such party does not agree with the decision of the
Mediator. The parties agree that, for the purposes of such litigation and to the extent
permitted by law, the statute of limitations for filing such action shall be one hundred
eighty (180) days from the date of the Medlator's written decision.

(6) The parties agree that any mediation or litigation which
may arise pursuant to this Agreement shall take place in, and in the event of litigation
shall be conducted in, the appropriate court for the County of Ventura, California.

(7} In the event that litigation is undertaken by elther party

after mediation, the prevailing party shall be entitled to recover its costs and attorney's
fees incurred in the litigation from the other party.

IN WITNESS WHEREOF, the parties have caﬁsed this Agreement to be executed on
the date first hereinabove mentioned.

"“VCTC:” “Fillmore & Western:”
Ventura County

Transporation Commission

By: - By
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EXHIBIT 2



LEASE AGREEMENT

FOR RAN. SERVICES ON THE SANTA PAULA BRANCH

i :
PR N
Agraeiment rnade thisﬂ}z\:_)_: dayof __ JSwvnel, ... 2001, by and betwren

lhe FILLMORE & WESTERN RAILWAY COMPANY ("Fillmore & Waestern”), a California

corporation, and-the VENTURA COUNTY TRANSPORTATION COMMISSION ("VCTCY).

WHEREAS, VCTC owns a line of rairoad from milepost 403.2C at or near Montalve,

California, 1o milepost 435 .07 at or near Rancho Carmulos, Califarnia ("Sania Paula Branch™);

WHEREAS, Fillmore & Western desires o lease the segmenl of he ling between
mileposl 405.31 al or near Monlgoméry Avenue in tha Cily of San Buenaventura and 435.07 at
Rancho Camulos, for sl and molion picture proguction purposes, tefevision filming. commercials
and otier still and molion lelevision promotional aclivities, video productions and aay other still or
motion retaled media event, Ifreight service, mail and express servics, and for publichourist

excursions, charter and dinner (rain oparations; and

WHEREAS, Fillmore & Weslern does nol desire to be obligated lo provide common

carrier freight service on the Fillmore & Weslern Scgment;

NOW, THEREFORE, IN CONSIDERATION of lhe muluai covenants herein and other gooed and

valuable consideration, receipt of which is acknowledged by the parties, the parlies hereby agree:

{.  Definilions:

"Effective Date” shail mean July 1, 2001.
"Execution Dale” shall mean he dale this Agreement is execuled by the parlies

hereto.



"Freight Service" shall mean (he movemeni of bulk commodities {such as coal
and chemicals), auifomoblles or raw materials radilionally hauled by rail carriers.

“Santa Paula Branch” shall mean the line of ;a'rlroad rom milepast 403.20 &t or
near Montalvo, Caiifor-nia, to miiepoél 435.07 at or near Rancho Camu\os,‘Califomia, iaII as shown
on Exhibil A herelo.

“Lease Property” shall mean the Track, Track support Structures, buildings and
the real properly which comprises land lying within 15 feet! of the ¢entarline of any Track exisling
on the Santa Paula Branch Line between milepost 405.31 and milepost 435.07, on the Effecti-ve
Date, reserving, however, for VC1C, its SUCCESSOrS and assigns the right  (consistent with the
rights herein- granled) to construct, reconsiruct, maintain and use future recrealional Irails, fiber
oplic communicalion and pipaline facililies and appurtenances in, upon, over, under and along
said property, without unreasonable or substantial interference with the cperalions of Fillmaore &
Wastern or of Fillmore & Weslern ‘s sublessee and subject to the rights of exisling tenants in
pOSSession.

“Lease Term” shall mean lhe lwenty {20} ﬁar period commencing from the
Effective Date, subject to the biennial review of renls and rates descibed in Section 3.

"Mail and txpress Service” shzll mean premium rail transporlation service al
premium rates - expedited, regularly scheduled frain service at prices which are generally higher
than freight service — that is provided as an adjunct lo Amlrak’s passenger service.

“Maintenance” shall mean those aclivities required for continued basic operation
of track and signal equipment for Fillmors & Weslern's uses and in accordance with applicable
regulabions. “Traclk work” under this item ‘|nc|4udes lightening track bolls, lifting and tamping joints
to adjust cross level, switch adjustment and lubrication, operalion of ballast regulators,
replacemenl of worn switch components, spol replacement of worn lies, spol repfacemenlt' of‘
worn Tzils and weed abalement. "Slgnal work” under this item includes periodic inspections énd _
tests per FRAIPUC requirements and repéi‘rl replacement of defecliveldamaged com‘ponénts:r

“Slill and Motion Piclure Produclion” shall include slill and motion piclure



production, felevision filming, commerciais and other siili and mation television pramational |
activities, video production and any other still or molion related media svenis

“Public/Tourist Excursions” shall include pulblic and privatf; excuisions,

" yecrealional and dinner lrain operations and any promotional activilies relate thereto.

"Taking”" shall mean the taking or condemnation of materially all of the Lease
Froperly by any compelent authority at any lime while this Agreement is in effecl.

“Track” shall includa all appurtenances ther.eof. consisting of rail and faslenings,
switches and frogs,complete bunpers, tigs, ballast and roadbed.

"Track Support Structures™ shall mean thase properties necessary for use or
support of Track, including signals, bridges, culverls, olher structures, tunnels, grading,
ermmbankments, dikes, pavement, and drainage facilities.

"Gross Revenue” shall mean the tolal revenue coilecled by Fillmore & Weslem or
its sub(essees in the form of fees, rents or any other basis ¢f charges derived from projects using
any parl of _the Lease Properly for Slill and Motion Piclura Produclion and for Public/Tourist
Zxcursions and shall not be reduced by any expenses incurred by Fillmore & Weslern or any or
its sublessees excepl for contract fees paid by Fillmore & Western or any or its subleesses lo a

third party and reimbursement revenues received by Fillmore & Western or ils sublessees.

2. Purpose and Scope of Lease:
The purpose of the Lease Is to permit Filllmere & Weslern and/or its sublessees

o usc lhe Lease Properly and Santa Paula Hrénch 'for' Stil andg Molion Picture Produclion
purposes (including television and video productions), Public/Tourist Excursion purposes
{including charier and dinner train operalions), freighl services, and mail and exptess semvice,
subjert to reservations described in Section 9c, as part of iUs efforts o furlher develop the local
economy. The purposes owtlined in this arlicle shall e limiled to specific segments of track as
foliows:

s Still and Motion Plcture F’rodudions — tnilepost 405.31 to milepost 436.07

s Public/Tourist Excursions — milepost 403.35 lo mitcpos! 414.45



o Freight Services — milepost 414.95 to mileposl 435 .07
o Mail and Cxpress Service -- milepost 403.35 lo mileposl 43507
VCTC, for consideralion of the rents, covenanls, and conditions herein‘conlained
to be kepl, parforrned, and observed by Fillmore & Weslein, does lease and demise the lease
Praperty (as herein defined) 1o Fillmore & Weslern, subject lo all matiers of record and lhe rights
of exisling tenants in possession, and Fillmore & Western does rent and accepl the Lease

Property from VCI'C.

3. Rental Paymenis:
a. Fillmore & Western shall pay to VCTC as initial rental hereunder the sum

of Six Hundred Dollars .[$600.0(}) monthly. Fillmore & Western shall also pay as Mavie Rental 1o
VCTC 5 five percent (5%) fee for each day of Still and Motion Picture Production use of tht‘a Lease
Property. Fillmore & Western shall pay Base Rental and Movie Rentat to VCTC wilhin fifteen (15)
days of the end of each month including wilh payment a statenent defailing the number of days
of Stil and Moetion Picture Production during the period. Timezly paymenl of Base Rental and
Movie Rental is of the essence; VCTC may levee 8 one and oneg-hall parcent (1 1/2%]) late fee on
Fillrmare & Western for each thirty (30} days lhat rentasl payments and production slatemenls are
past due.

This inilisl remtal rale shall be adjusted annuzlly thereafler as follows:
The base for computing the adjustment Is the Consumer Price Index for All Urban Consumers
(1982-84 = 11000 for Los Angeles - Long Beach — Anahgim, California, published by the United
States Oeparlment of Labor, Bureau of Labor Siatislics {"index™), which is published for the month
of July, 2001 ("Beginning Index"),

If the Index published for Ute month of July prior to the adjusiment date
(“Extension Index”) has increased over the Beginning Index, [ne monthy renl for ihe following

| year {unlil the next rent adjusiment) shal! be set b\j multépiying the in'iiial‘ ron{ by a fraciion, the

numerator of which is [he Extension Index and the denominator of which is lhe Beginning Index,

Howaver, in no case shall lhe monthly rent be ess than the inilial rent.



if Ihe Index is changed so 1hal Ihe base year differs from lhat used
above, the Index éhah be converted in accordance wiih the conversion factor published by the
United States Depariment of Labor, Bureau of Labor Stastics. If the Index is disconlinued or
revised during the lerm, such other government index compulation with which it is replaced sﬁail
be used in order to obtam subslanlially lhe same result as wouid be oblained if the Index had not
been discontinued.

b VCTC and Fillmore & Western agree that the rental rate shown in Section
3a be reviewed , and if deemed necessary, renegelialed and revised on a biennial basis. Rental
rale review may -include‘ hut is nol lintited to, cansicderation of a simple flat rate, percenl'of qross
receipt, fee per rider, or other appropriate measures. In the event VCTC and Filimore & Weslemn
are unablg 1o reach agreement regarding a rental rate, ihe matier rnay be submilted lo medialion
pursuant to the applicable provisions of Section 24, If the rental rate s revised, it shall be
memaorialized threugh an amendment ¢ this Agreemenl. if a rental rate cannet be agreed upon, -
even after meadiation, this Agreement may be terminated in accordance with Section 15(h).

C. Fillmore & Weslern acknowledges and agrees that its obligation to pay
rent hersunder and the rights of VCTC in and o such rent shall be absolute and uncondiional
and shall not be subject te any abastement, reduction, set-off, defense, counter-claim or
recoupment ("Abalemenls”) for any reason whatsoever, including without limitalion Abatements
due to any present or fulure claimé of Fillmore & Western against VCTC under this Agresment or

otherwise.

4 Use of Premises:

7 a. Fillmore & Weslern shall have the right to use the Lease Property {or any
lawful Still and Molion Picture Purpgoses (including television and video progductions), any‘lawiul
Public/Tourisl Train Excursion use defined herein, _fr‘eighl- services, and mail anil express
services, but hol tc remove "fl'ack or Track Support Struciures.”

b. Fillmore & Weslern shell maintain the Track and Track Suppaort



Structures from milepost 405,31 lo milepost 435.07 (o such standards as required for ils uses and
in accordance with appiicable regulations.

(1.} ’ Filkmore & Western shall be entitled Lo receive, as part of its
maintenance allowance as defined below, any State or Federal Funds designated for highway
grade crossing signa! mainienance on lhe Lease Property. .

(2) Fillmore & Western shall receive a maintenance allowance in the
lesser amount of One Hundred Sevenly Thousand Doliars {3170,000) or the total of ils grade
crossing signai mainlenance funds and the annual income derived by VCTC from ils properly
leases at lhe time of the Effective Dale of lhis Agreemeni, excepling lhe revenues derived by
VCTC from Fillmore & Western through lhis Agreement

c. In the avent ihat specific Track and Track Suppert Structures are
determined lo need exlensive replacement, beyond maintenance as defined in Section 1, VCTC
shall be responsible for said replaceménl. Any and ali replacermnent activilies shall be underiaken
at the sole discretion of VCTC as funds may become available. it is undersicod by the parlies

that VCTC shall seel state and/or federal funds lo the greatest exlen! possible for such work.

5. Construction;
a. Permanent #mprov‘emer{té :
Filmore & Waslern shall hot have Lhe right to construct any additions or
improvements of a permanent nature on Lhe Lease Property without prior specific writlern apgroval

in advance by VCTC, At such time VCTC has authorized construclion of any additions or

improvements, such conslructimﬁaﬂ—b&»&e&e&%@a@d—e&dw&%ﬂ%%@h—
additions or improvemenis are consirucled, Fillmore- & Weétem shall he sesponsible for |
maintaining them at a levet adequate to su'pbort their réésbnéble use for iheir expected useful life.
- h. Tempmary [mprovements.
Fillmore & Westéfri shall have the r'ughi 10 conslruct any iefnporar\) -
improvements n‘ecesséry to use the premises for the uses permitted herein, provided, however,

said temporary improvernenis shall be timely removed upon cessation of their use. In lhe event



lhaf such improvements are nol limely removed, VCTC shal have the right, in ils discretion, after
wiilten notice to Fillmore & Western, o remove such improvemenls and Fillinore & Waslern shall
be oEligalecI to reimburse VCTC for ail coslé incurred by VCTC in such removal. In alny gvent,
termporary improvemenls shall hol impeds vehicular or pedestrian crossings at any public street
or other legal public or privaie crossing without written aulhorization from VCTC and any
applicable permitting authority.

c. Easements and Dedlcalions.

The parties recognize that in order to provide for the more orderly
development of ihe Lease Property Il may be necessary, desirable or required |hat streel, waler,
sewer, drainage, gas, power line, and olher sasement and dedicalions, and.similar nghts te
granted ar dedicated over or within portions of the Lease Property, VCTC will give Fillmore &
Western timely written notice of all such requesls, provided, however, thal VCTC shall have the
sole discration to consider such requests, lo approve or reject proposals and execute and deliver
such documents, from lime lo time, and throughout the term of this Agreement as may be
appropriale, necessary, or required by several governmenial agencies and public ufility
companies. for the purpose of granling such easemenls and dedications. Mo such easement or
dedications, nor any construction in connection tharewith , shalf unreasonably interfera wilh the
operations of Fillmore & Western or its sub-lesseas heraunder.

d. Tille

Any parls inslalled, replacements made or additons, improvements or
altevaiions to the Track and Track Support Structures shall in each case be considered
accessions to the Track and Track Suppori Structures and title thereto shall he immediale!;
vested in VCTC without cost or expense o VCTC.

However, Fillmore & Weslern's fixlures, machinery and equipmen't placed or
maintained on the Lease Properly or propelled on rail shall be and remzin the property of Fillmore
-& Weslern, If ihe removal of same causes malerial damage to properly of VCTC, Fillmore &

Weslern shall pay the reasorable cost of repair



Fillmore & Western shaii, within ona hundred and gighly (180) days following

expiralion of the Lease Term, cemove all of ils property rom the Leased Property,

6. Indemnification:
Fillmore & Weslarn agrees lo investigaie, release, defend, indernify and hold
VCTC harmless from and againsl any and all loss, damage, liability claims, demands, detriments,
costs, charges and expensé (inciuding allorney’'s fees) and causes of aclion of whatsoever
character which VCTC may incur, sustain or lo which VCTC may be subjected on account of loss
ot damage lo property and loss of use therof, or for bodily injury to or dealh of any persons
{including, bul nol imiled to the properly, employees, subcomraci-ors, agenls and invi[ee;s of each
parly herslo) érising out of or In any way connected wilh [he work to be performed or occupancy,
operation, maintenance, enjoyment or use of the Lease Property under this Agreernent, axcept

such as shall have been occasioned by Lhe negligence or other fault of VCTC.

7. Agsignment, Subletiinig_and Morlgaging:

a. Assignment by Fillmore & Weslemn
This Agreement may not be assigned by Fillmore & Western without the
prior wrillert consent of VCTC. [n any evevl, no such assignment shall be valid unless there shall
be delivered 1o VCTC in due form for recording wilhin ten (10) days after lhe date of the
assignment {a) a duplicate original of the nstrument of assignmenl, and (b} an instrument
executed by the assignee expressly assﬁming all of Fillmore & Wastern’s dulies, obligations and
defaulls under this Agreemenl. Upo‘r; any assignment ol lkis agreement conforming to the lerms
hereof, but not olherwise, the Fillmore & Weslern shall be released from the pesformance of
obligations thereafter to be performead by it pursuanl to this Agreement, excepl any obligation to
hold and apply monies held by the Fillmore & Western at the date of the assignmenl, the
dispostion whereof is govemed by Wne terms of this Agreement, and except furlher any
unperformed obligation which shall have ma@red pricr te such assignment. Without limiting ény

of the foregoing, bul in addifion Iheralo, any assignment in contravention of the lerms hergof is



void, and VCTC shall have svailable to il all remedies sel forth in this Agreement as well as any
oiher remedy at law or in equily.
b. Morlgage of Leasehold Inlerest.
Fillmore & Weslern shail nol have the right, at any lime or from time 1o
time duling the Lease Term, lo encumber the lzasehold estale created by this Agreement by a
ieasehold mortgage without the prior wrilten consent on VOTC.
C. Subietting by Fillmore & Weslern
Fillmore & Wesrern shall not have the right to suistet all or any part of the
Lease Preperly for any permitted use under the terms of this Agreement withoul the priar wrillen

consenl of VCTC.

8. ms_cmm_e

a, During the Lease Term, the Lease Property shall be used by Fillmore &

Weaslemn for the use specified in Seclion 4 above and for no clher use or purpose. Fillmore &

Western shall nol use nor permit any other person to use the Lease Properiy, or arny parl lhereof,

in contravention of the terms of this Agreement o for any unlawful purposes. Fillmore & Westem

shail al all times during the Lease Term conform to, and cause all persons using or occupying

any parl of the Lease Property by in‘vi!ation of, under or by righl of Fillmore & Weslern to comaly

wilh all public laws, ordinances, rules, orders and regulations fror lime to lime applicable therelo

and regardless of when they become or became effective, including without limilation, those

selating to health, safety, noise, environmenlal protection, wasle disposal, air and waler quaiily,

and shall furnish salisfactory evidence of such compliance upon request of VCTC, Fillmore &

Weslern shall not commit, nor atiow any sublessee to commit, any waste upon (he lease

Property.

o. Indemnily for Violation of Law

(1) Filmore & Weslern convenants arnd -agr'ees to release, defend,

indemnify and save VCTC harmless frem any liability, cost, expense, fines, penalties, damages,

or surcharges imposed for any violalion of any and all laws, ordinances, rules, orders and



reguiations applicable to the use and occupancy of the Lease Properly, of as the result of any
discharge, leakage, spillage, emission or pollulion whelher occasioned by neglect, omission or
willflu'n gct of Fillmore & Weslern or any person upon the Lease Frapedy by license m: invitation of
Filimore & Wastern or nholding or occupying lhe same or any part liereof under or by right of
Filmore & Weslern, regardiess of whether such liability, cosl, expense, line, penalty, damages, or
charge arises or is imposed during or after the expiralion of this Agroement, provided the acl
giving rise io same occurs during the term hereof or any renewal or extension thereof.

{2} Likewise, VCTC shall release, defend, indemnily, and save
Filmore & Western harmless from all such mallers regardlﬁss of whether such liability, cost,
expense, fing, penally, damages or charge srises or is imposed before, during or after lhe
expiration of this Agreement, provided lhe acl giving rise to same is caused or occasioned by the
neglect, ommission or wiliful act of VCTC or any person (excepting Fillmore & Western and persons
upon the Lease Properly by license or invilation of Filmore & Western) upon the Lease Property
by license or invitation of VCTC.

(3} Fillmore & Wesler shall have the right e contest by appropriale
legal proceedings, without cost or expense to VGTC, the ‘vaiid‘tty or appiication of any law,
ordinance or regulation of the nature herein referred to. If by the lerms of such law, ordinance, or
regulalions compliance therewith may be legally held in abeyance withow! subjecling VCTC to
any liability of whatsoever nature for the failure lo so comply therewith, compliance therewith may
be postponed until the final determination of such proceeding. Flilmore & Western, upon
commencing such contest shall furnish 1o VCTC a document guaranleeing thal VCTC and
VCTC’s interest in lhe Lease Properly shall be released, defended and neld harmless from any

penalty, damage, charge or claim resulting from such contest.

All lhe provisicns of this Agreemeant and any Riders or Amendmerits which
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are made a parl af Ihis Agreement shall be consirued 1o be “conditions” 3s well as "covenanls” as
lhough the words specifically expressing or imparting covenanls and condilions were userl in
each separale r:.rc;w'sion.
a. Qualilications on Use
This Agreement is subject 1o the rights of existing ienanls in
possession. Filinore & Western accepls the Lease Property (including VCTC-owned
Improvemenis) in their present condition withoul any representation ar warranly by VGG as fo
he condilion of such Lease Property o Improvernants, and VCTC shall not be respensible for
any defecl or change of conditions in the Lease Property or such Improvements, any <amage
-occurrmg thereto or for lhe existence of any violalion of any municipal, county, slate or federal
law, order, rule, regulation or ordinance.
b, WARRANTIES AND REPRESENTATIONS.
FILLMORE & WESTERN UNDERSTANDS AND AGREES
THAT VCTC MAKES NO WARRANTY NOR REPRESENTATION CONCERNING WHAT, IF
ANY, USE OF THE PREMISIES MAY BE MADE OF ANY GOVERNMENTAL JURISDICTION,
AGENCY OR ENTITY HAVING AUTHORITY OVER THE PREMISES. FILLMORE & WESTERN
SHALL BE SOLELY RESPONSIBLE FOR DETERMINING WHAT IS NECESSARY TO COMPLY
WITH THE REQUIREMENT OF CACH SUCH GOVERNMENTAL ENTITY AND FOR FULL
COMPLIANCE WITH SUCH REQUIREMENTS, NO EMPLOYEE, REPRESENTATIVE OR
AGENT CF VCTC HAS ANY POWER OR AUTHORITY TO WAIVE OR MCDIFY TiHIS
PRCVISION AND NO ORAL QR WRITTEN REPRESENTATION BY ANY SUCH PERSON
SHALL EVER BE DEEMED TO CONSTITUTE A WAIVER OF THIS REQUIREMENT OR ANY
ESTOPREL AGAINST VCTC. |
c. VGTC Reservations
- VCTG reserves for ilsell and those to whom it granls such right, ~
lhe right to: 1)  consliuct, rrlmaintain' and operq'le a.lny existing and new and aél_clitidnél_
c;jmmuniéation fa(.;i!':tes ar pipeling upan, over arnd beneath the Lease Property, 50 [Qng as ihe h

exercise of such rights under this Agreement does oot interfere wilh the reasonable use of the



Lease Property by Fillmore & Weslarn as permitled herein; 2) construcl, maintain and oparale
any existing and new addilional recreational rzil Tacililies, and 3) operate freight and regular
passenger rail sevices, !
¢.  RightofEniry
VCTC or VCTC's agents, representatives or employees shall
have the right al reasonable fimes {o enler the Lease Properly for he purposes of inspecting,
deterrmuning whether provisions in this Agreement are being camplied with, maintalning, repairing
or altering lhe land, or showing lie Lease Properlty o prospeclive iessess, purchasers,
morlgagees or beneliciaries under deed of frust.
e. Liens
Fitlmore & Western agress and covenants ta defend, indemnify
and hold VCTC and the Lease Preperty harmless from any mechanics’ or malerialmen's liens
claimed by any persen, firm or corporation employed by Fillmere & Western ¢r Fillmore &
Western's subtenants. In the event of the filing of any such lien, Fillmore & Western shall cause
such lien to be released wilhin {ive (5) days afler VCTC's written notice to do so. Fillmore &
Western shall indennify and defend YCTC against all lisbility, cost and expense {inciuding

attorney fees) incurred by VCTC as a resull of any such lien.

10. insurance:

While this Agreement is in effecl, Fillmore & Waslern shail. furmnish
evidence salisfactory to VCTC that VCTC is named as an additional insured, meeting the
requirements staled below, in a form satisfactory to VGTC. Mot later than Ihirty (30) days prior to
the expiraticn date of such caverage, Fillmore & Western shall furnish VCTC with evidence
satisfaclory to VCTC that the coverage has been ar will be subslituled for and will be effectiva
Cimmedialely upon such expiralion. |

a.  Liabilily:.

Cdmprehensive general and autornabile liability coveragé shall:



(1) have a combined single limil of noliess than $5,0600,000 per
occurrence;

{2} name ‘VCTC and Ff'llmore & Weslern as additonal insureds
wilh respect (o the operalions of Eillmore & Wester’s sublessees;

(3) cover the coolraclual liability assumed by Fillmore &
Western's sublesseas under this Lease;

(4} provide that the insurer is not entilled to any contribution
[rom insurance in effect for VCTC; and

(5) provide for al least ten (10) days’ notice luo VCTC prior to
any other cancellalion ar modiiicalion of coverage.

Federal Employar's Liability Act or Workers Cofnpensalion
insurance, as lhe case may bs, shall cover all perscins employed by Filimore & Western
or its agentls in the conduct of its operalions on the Lease Property and shall grovide for a

waiver of any }ight of subrogation against VCTC to the extent permilted by law.

1. Mﬁﬂea_ﬁgu;
a. Total Taking

In {he event of 3 Taking, this Agreement shzll lerminate on the
earlier of vesting, of title’in, or ihe taking of possession by, the condemnor.

In the event of Taking, the award for the land valug and interest
thereon shall belong to VCTC.Z. Under ne circumstances shail Fitimore & Weslern be eniltled to
any “bonus value” for any femaining unexpired Term of This Agreement.

if th:e values of the respective i;'\teniesls of VCTC and Fillmore &

' Wes-lem ‘have been separately de_te{‘m:inecl in the pfoceeding f'o{r the Taking in ‘accordance with
this Segtion- 11a., thér‘wr u{e values sé cit‘aterm'in'ed ghall be conclusive ypon VCTC and Fil-liﬁore &
Wéslem. Oiherwise-(he values shall be déter‘mined by agree%‘nent or, If lﬁey are unable fo agree,

by arbilration under the terms of this Agreement,



b. Temporary Taking:
If all or part of the Lease Properly or of Fillmore & Weslaim’s
Inieresl under this Agreement is laken by any comr_;elent auvthority Tor ils lemporary use or
occupancy (“Temgorary Takin_cj"), his Agfeement shall not terminalé and Fiiimoi‘e & Weélern
shall conlinue to pay renl and other charges and to perfonm all of its other obligalions hareunder,
to lhe extent Fillmore & Western is nat prevented from doing so by laking authorily. 1n Ibe event
of @ Temporary Taking, Filimore & Weslern shall receive the entire award and shall, at its sole
expense, restore lhe Lease Propertly as nearly as may be reasonably pessible to their condilion
before taking; provided, however, thal if Ihe Termporary Taking exlends beyond the expiration of
ihe Agreemenl Term, the awarg shall be apportioned bétween VCTC and Filimore & Weslern as
of the dale of expiration, afler VCTC shall have received the entire portion of the award
necessary 19 repair and reslore physical damage to the Lease Properly and return it tc ils

candition before the Temporary Taking.

12. Late Payrents:
Fillmore & Weslern shall pay VCTG an administrative charge of one and
One-half percent {1-1/2%) per month or the highest amount. permitted by law, whichever 1s lower,

for any amaount due hereunder which remaing unpaid alter thirty (30) days rom lhe dale such

amount becomes payable.

13. Dsfault:
Fillmore & Wesfern shall be in default under Whis Agreement (1) if Fillmore
& Weslern [ails o pay the Base Ranl and Movie Rent when due and such fallure conlinyes for a
period ol moere than fifleen {15} days, (2) if Filmore & Western fails \o cure the breach of any
provision of this pgreement within thirly (30) days after nolice fram VCTC or lolcommence and
diligently pursue the cure of such abreach if lhe breach cannel be cured within hirty {20) days;

(3} if Fillmore & Wesiern is gdjudged bankrupt or becomes insolvent or seeks general deblor
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relief by exlrajudicial means or if any action or proceeding for debtor refief of Fillmore & Westem
is commenced by Fillmore & Western.
if Fillmore & Western tails 10 cupe a defauli \n;ilhin thirty (30} days notice

from YCT'C to do so and Fillmore & Weslern does not preséni a‘re‘s'toration plan within fortgf—ﬁve
(45} days of such nolice, VCTC shail have the righl, without further notice and in addiiion to any
other remedies VCTC méy have n law or in equity, lo lerminate this Agreement forthwith and ta
1elake possession of lhe Lease Properly and Fillmare & Weslern shall be obligaled to reimburse
VCTC for all expenses incuired by VCTC in relakipg possession, including without limitation,
repairs and resteralion  of the l.ease Properly lo the condition it was at lhe execution of lhis

Agreement and atiorneys fees and costs.

14, Nonwaiver:

VCTC's fallure 10 enforce or exercise its rights under any term, condition
or covenant of this Agreament shall nol be construed as a waiver of the breach of any other or
furlher rights or 1erm, covenant or condilion of the same ar other nature. Acceplance of rent shab
be deemed a waiver of VCTC's nghis (o terminale this Agreement as prm;io'ed herein, regardless

of when accepted.

15, Termination or Expiration;
a. General:

Termination or expiration of this Agreement shall not release‘
either party fromt its obfigations“; regarding an event which occurred prior 1o such lermination or
expiration. Il Fillmore & Western fails 1o surrender possession of the Lease Property upan .
terminalion of this Agreement, VCTC shall have the right, to the extenl permilled by law, to ra-

enter the Lease Property and remove Fillmore & Western and any person or entity claiming.

through Fillmare & Westarn from Ihe Lease Property



b. Ndlice of Terminalion
Eilher parly may lerminate 1his Agreemen!, wilh cause, upen &
;aix (6} month written nolice of terminalion given 1o the olher party per Seclion 21 b'elow‘
G, Surrender of Premises
Upon the expiralion or lermination of the Lease Term, Fillmore &
Western, without further notice, shall dellver up 10 VCTC the possession of lhe Lease Property.
Upon the failure or refusal of Fillmore & Weslern to rermove from lhe Lease Properly, as provided
in Seclion 5d., all personal proparty owned by Fillmore & Western, (a) said personal property
shall thereupon, al the option of VCTC become the sole properly of VCTC, or (b} il VCTC 30
elects it may remove from the Lease Property personal properly owned by Fillmore & Weslern,
and VCTC may also restorg the Lease Properly subslantially to the ¢ondilion in which it existed at
the tme Fillmore & Weslern tool possession, all at the expense of Fillmore & Wesiern, which
expense Fillmore & Western agrees to pay upon demr:;nd, or (c) VCTC al its sole oplion may
elect that this Agreerment with all terms conlained herein, including payment of Base Rental for
failure o vacaile on time may remain in effect until Fillmeore & Western's perscnal property is
removed and lhe Lease Praperty is restored ta VCTC. In lhe event of such faillure or refusal of
Fillmore & Weslern lo surrender possession of the Lease Properly, VCYC shall nave Ihe right to
re-anler upon the Lease Properly and remove Fillmore & Wesletn, or any person, firm or

corporation claiming by, through or under Fillmore & Westecn, therefrom.

16. Allorney’s Fees:
|fl8IlhE§F party takes any sieps ar brings an action to compel perlormance
of or to recaver for bieach of any term of this Agreemeat, including withaut limilalion mediation or
arbifration, the losing parly shall pay the reasonable atlorney’s {ees of the prevailing party, in

addition te the amounl of any judgment and alt cosls.

17, Entire Ayreement.

The contents of Whis Agreement are Ihe entire agreement belween the
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parties and supersede all witlen or oral communicetions belween e parties  prior (o ils
exaculion.

This Agreement shail nol be modified excepl by the writlen agreemer‘.—.l of
the parties.

Subject to Section 7 and 8, this Agreemen! shall be binding upon the

heirs, representatives, successors and assigns of the parlies respeciively.

18, Warranties of Fillmore & Western:

Fillmore & Weslern warcants, a! lhe Effeclive Date thai:

a. ltis a California Corporation Qafid!y exisling and organized
under the laws of the State of Californis;

b. This Agresment will not be rendered voidable nor unenforceable
by reason of any provision -of, or lack of consentunder, any indenlure, agreement or instrument o
which Fillmore & Waestern is bound as a party or bound ry any ordinance,

c. The signatory hereof on behalf of Fillmore & Western has been

duly and fully authorized to execule lhis Agreement on behalf of Fillmore & Western.

19. Wanrranties of VCTLC:

VCTC warrants at lhe Effective Date it has full power o lease the Lease

Property to Fillmore & Western

20 Applicable Law:
This Agreemenl shall be governed by and consirued in accordance wilh
the laws of [he State of California.
21, Notices:
Nolices under this Agregment by ong party fo Ihe olher shail be in wri'ling

dnd deliverad or mailed, postage prepaid, {o:



VCTC:
Execulivé Director
Venlura Counly Transportztion Commission
950 Counly Square Drive, Suite 207

Ventura , CA 93003

Fillmore & Western:
David Wilkinsen, President
Fillmore & Western
351 Santa Clara Avenue

Fillmore, CA 93015
The parties may change addiesses [or receipts of notices by direcling such changes to the other
party. Notices given pursuant lo this Agreement shall be deemed received at the lime of delivery

if dalivered and on the [ifth (5" day after lhe date poslmarked if senl by the United Slates mail.

22. Seversbility

Il any paragraph, senlence, ciause. phrase or waord shall become without
full effect due lo any legal interpretation, judicial decision, cperalion of law or olherwise, the
balance of this Agreement shall remain in full force and effect.

23. B,ss_igﬂmﬂ_léggs:g:ﬁojigs

This Agreement is intended salely for the benelit of and shall be binding

upon lhe pariies hereatao, and lheir successors and assigns, and is nol intended nor shall Vit be

canslrued to be far lhe benefit of éﬂy other party.



24, Dispule Resolulion:

3. Good Faith Resolwlion Prerequisite to Medialion
In th(»l: evenl of @ dispule asising out of the terms of, or pertaining
o, lhis A'Qreefnenl.' the parl'ies"shsll hégoliaie in Qéod faith ,'forrih\'rty {30) days before either party
may submit the matler (o non-binding mediation. VCTC and Flllmore & Western agree Ihat, in the
evenl they are unable to resolve any such disputa within thirty (30) days of the parlies recognition
of such disputa between lhem, they shafl submit the maller at issue to mediation and that the
rmelhod and psocedure for such meadiation shall be as hereinafter set forth in subsection c.
b. Mediation Prereguisite to Litigation

No parly ay undertake liligation with reference o any such
dispute unlil afler the earlier of (1) mediation of thal dispule has occurred or {2} wrilten notice of
rsfusal by one party to the olher parly of Ihe noticing party’s refusal lo submit to the decision of
the mediator { as hereinafter aeﬁned).

. Methods and Procedures for Médiation

Medgialion shall be sublect to the following methods and
procedures:

(1) A parly dissalisfied with Lve resulls of negoliation
betwaen the parties may, after lhe Gonclusion of the thirty~d.ay period described above in
subsection a, give notice lo lhe olhér pariy of its requesl to submit the matier to mediatian,

| (2} The parties hereby agree that they shall submit any
matter elected for mediation to (a) a retired judge of the Superior Court af the Counly of Ventura
agreed upon by all parties, or (I3} in lhe event lhat a relired judge is nol available or salisfactory 1o
ail parties, o such other medialor as all patties may agree (the “Mediator”).
| {3)- - 1l‘he parties hereby agree to equally share ihe fees and

costs ncurred by ‘ihe mediator, wi[h‘ egach périy bearing it's own costs of preparalion and
presehtation of the matler to the Medialor. | o

(4) The Meéliator shail have the sulhority to call such

wilngsses as be or she deems appropriate‘ to the maiter submitted to him or her, to lake



testimony from such wilnesses as the parlies may call and those called by lhe Medialor, lo
reguest and demand original and uither briefing of all issues from the parlies and to conduct the
medialion pursuant lo the procedures set forth in lé\e California Rules of Ccuri.anﬁ ihe stalules of
Ine State of California, i-ncluding without Iimiiaiion, the Califorﬁié EQ]denée Codé-.' The Mediator
shall render his decision, in wriling, lo all parlies wilhin {orty-five {45} days of conclusion ol laking
testimony and/or evidence regarding the dispute.

| (5) The decision of the Mediatar shall not be binding an,
subject to the limitations set forth in subseclion b above, either parly may instilule legal action de
novo In the evenl lhat such party does nal agree wilh the decision of the Mediator. The parties
agree that, for 1he purposes of such litigation and 1o the axtenl permilted by law, the statule of
fimitations for filing such actlon shall be one hundred eighty (180} days from the dale of the
Mediator's writien decision.

(8) The parlies agree that any mediation or litigation which
may arise pursuamt o lhis Agreement shaill lake place in, and In the e\,;ent of lillgation shall he
conducted in, the appropriale court for the Counly of Venlura, California.

(7) In the event that liligation is underlaken by either parly
afler mediation, Ihe prevailing party shall be enliled to recover its cosls and attomey’s fees
incuired in the litigation from the other pacty.

IN WITNESS WHEREQF, the parties have caused this Agreement to be executed on the

-+ date first herginabave mentioned.

"WeTe” : . “Fillmore & Western:”
" Ventura 'C'ounly_ . Fillnare & Western Raitway Company

Transporalion Commission

2 f I

B g - - N M/ .
‘ By' %éjiu,—;)w):} /‘;éy’,g,%,wa_ _,_,/Q_

Hy:

e
7

(///
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EXHIBIT 3




LEASE AGREEMENT

FOR THE “FILLMORE SEGMENT” OF THE SANTA PAULA BRANCH

\\

Agreement made this C/) day of LA , 2001, by and

between lhe CITY OF FILLMORE REDEVELOPMENT AGENCY (“Fillmore™), a local government
agency of the State of California, and the VENTURA COUNTY TRANSPORTATION
COMMISSION ("WCTC”). - This Agraement repiaces a previous Agreement betweers the Fillmore

and VCTC for service on the Fillmore Segment dated November 13, 1996.

WHEREAS, VCTC owns a line of railroad from milepost 403.20 at or near Montalvo,

California, to milepost 435.07 at or near Ranche Camulos, California ("Santa Paula Branch”),

WHEREAS, Fillmore desires to lease the segment of the line between mitepost 414.45 at
or near Santa Pauls and mileposl 435.07 al Rancho Camules, (“Fillmere Segment™) for
publicftourist  excursions, charler and dinner irain  operations, and for placement of

information/directional signs; and

WHEREAS, Fillmore does not desire lo be obligated o provide comman carrier freignt

service on the Fillmore Segment;

NOW, THEREFORE, IN CONSIDERATION of the mutual covenants herein entera¢t into, lthe

parties hereby_ agree:

1. " Definitipas:
“Effective Dale” shall mean July 1, 2001.
“Exécution Date” shall mean the date this Agreemenl is executed by the parties

herelo.



"Flimore Segment” shall mean that portion of the Santa Paula Branch between
milepost 414.45 al or near Santa Pauta and mitepost 435.07 at Rancho Camulos.

“Santa Paula Branch” shall mean the line of railroad from milepost 403'.20 al or
near Monlalvo.'Cajifornia, to mileposmas;{)? al or near Rancho Camulos, California, ail as shown
on Exhibit A hereto.

“Lease Property” shall mean the Track, Track suppost Structures, building a2nd
the real property which cornprises. land lying within 15 feet of the centerline of any Track existing
on the Fillmore segment, on the Effective Dale, reserving, however, for VCTC, ils successors and
assigns the right (consistent with the rights herein granted) to construct, reconstruct, maintain
-and use future recreational trails, fiber oplic communication and pipeline faciiitiés and
appurteniances in, upon, over, under and along said property, without unreasonable or substanltial
interference with the operations of Fillmore or of Fillmore ‘s sublessee and suhject to the rights of
existing tenants in pessession. Where the Santa Paula Branch crosses State Route 128, the
“Lease Eroperty" shall include land lying within 25 feet of centerline of Track for 2 distance of 100
feet from edge of pavement. Where fracks do. not exist on the Effective Date, the “Lease
Property” shall include land lying within 25 feet of historic centerling of Track.

“Lease Term” shalt mean the twenty (20) year period commencing from the
Errectivé Date, subject 16 the biér.m‘iél re'\fle\.,v of renté and rates éescribed n Section 3b,

“Maintenance” shall mean those aclivities required for continued basic operation
of track and signal equipment. Track work under this item includes tightening track bolts, lifting
and tamping joints to ad.just cross level, switch adjustment and lubrication, operation of ballast
regulators, replacerment of worn switch components, spot replacement of worn ties, and spot
replacement of worn rails. Signal work under this item includes periodic inspections and tests per
FRAPUC fequirements and repair/ replacement of defective/damaged components. -

"Still and Motion Picture Productioﬁ“sha\l include still and molion picture
production, television filming, commercials and other still and rmotion television ‘promotianal
activiﬁ'es, video produclion and any other still or motion related media events. -

“Public/Tourist Excursions” shall inckude public and private excursions,



recreational services, and charter and dinner train operations and any promoiional aclivities
related thereto.

"Taking" shall mean the taking or condemnation c;f materially zll of the Lease
Property by any competent authorily at-any time while this Agreement is in effect.

“Track” shall inclucle all appurtenances theraof, consisting of rail and fastenings,
switches and frogs complete bumpers, ties, ballast and roadbed.

“Track Support Struciures” shall mean those properties necessary for use or
support of Track, including signa}s, bridges. culve'rts, other structures, tunnels, .grading,
ambankments, dikes, pavernent, and drainage facilities. -

"Gross Revenue™ shall mean the total revenue collected by Fillmore or its
sublessees in the form of fees, rents or any oiher basis of charges derived from projects using
any part of the Lease Property for Still and Motion Picture Production and for Public/Tourist
Excursions and shall not be reducerd by any expenses incurred by Fillmore or any or ils
sublessees except for contract fees paid by Fillmore or any or Its subleesses to a third party and

reimbursement revenues received by Fillmore or its sublessegs.

2. . Purposé and Scope of Lease;

The -pur‘pos.e c;f thre Lease is tb parmit Fillmore andfor itS su‘b}essees to use the
Lease Property for Public/Tourist Excursion purposes, and for informationalidirecticnal signage,
subject fo reservati_ons_ de'snl:rilbed in Section 8(c), as parlt of its efforls to fL_thher develop the jocal
@Conomy.

VCTC, for consideralion of the renls, covenants, and conditions herein contained
to be kebt, performed, and observed by Fillmore, does lease and demise tc Fillmore, subject Lo all
matters of record and the rights of existing tenants in possession, and Fillmore does rept and

accept from VCTC the Lease Properly,

3. Rental Paymenls:

a. Fillmore shall pay to VCTC as initial rental hereunder the sum of Six



Hundred and Seventy-Five Dallars (675.00) monthly, payable in advance on a quarterly basis
within thirty (30} days of the beginning of sach quarter. This initial renlal rate shall be adjusied
annually thereafier as follows: The base for ¢omputing the adjusiment is the Consumer Price
Index for All Urban Consumers (1982-84 = 1000 for Los Angeles — L.ong. Beach ~ Anaheim,
California< published by the lUniled States Department of Labor, Bureau of Labor Stafistics
{("index"), which is publishied for the month of July, 2001 ("Beginning Index”).

If the Index published for the month of July prior to the adjustment dgte
("Extenslon Index) has increased over the Beginning Index, the monthy rent for the following year
(unfil the neki rent adjuéﬂrnent) shallnbe éét by muliiplying lhé i.ni'tizla-l réni by a 'fr'éc'c'ion. the
numerator of which is the Extension Index and the denominator of which is the Beginning Index.
However, in no casa shall the monthly rent be less than the initial rent.

If the Index is_‘ch"anged s0 that the base year differs from that used
above, the index shaill be converled in accordance with the conversion factor published by lhe
United Dtates Department of Labor, Bureau of Labor Stastics. If the .Index is discontinued or
revised during the term, such other government index computétion with which it is replaced shall
be used in order o obtain substantially the same result as wolld be obtained if the Index had not
been discontinued.

b. VCTC and Fiilmére agree thal the rental rate shovx-rn iﬁ Séctioﬁ 4(a) be
reviewed , and if deemed necessary, reﬁegotiaied angd revised on a biehni‘al basis. Rental rate
rev?qw may i_nglude. but is not limiled to, consideration of & simple flat rate, percent qflg,_rqss
receipt, fee per rider, or cther appropriéte measures. In the event VCTC and Fillmore are unable
lo reach agreement reguarding a rental rate, the matler may be submitted to mediation pursuant
tc the applicable provisions of Section 24. If the renlal rale is revised, it shall be memarialized’
Ihrough an amendment to this Agreement. If a rental rate cannot Le agreed upon, even after
mediation, this Agreement may be terrminated in accordance with Section 15(b).

C. Fillmore acknowledges and agrees that its obligalion o pay rent
hereunder and the rights of VCTC in and to such renl shall be absolute and unconditional and

shall not be subject to any abatement, reduckion, set-off, defense, counter-claim or recoupment



(‘Abatements™} for any reason whalsoever, including without limitation Abalements due to any

present or future claims of Fillmore against VCTC under this Agreemenl or otherwise,

4. Use of Premises: .

a. Fillmore shall have the right to use the Lease Properly for lawful
PublicfTourist Train Excursion use defined herein, and any lawful pltacement of
informational/directional slgnage, but not to remove the Track or Track Support
Structures as defined berein.

b:‘ R ‘F'iilr'hor.é shall mainta‘in at its sole expense the Track and Track éuppoz‘t
Siructures to such standards as required for its uses and in accordance with applicable
regulations.

(1.) Fillmore shall be entitled to receive any State or Federal Funds
designated for highway grade crossing signal maintenance on the Fillmore Segraent.

c. In the event that specific Track and Track Support St‘ructure.s are
defermined to need extensive refurbishment or replacementi, beyond maintenance as defined in
Section 1, VCTC sheall be responsible for said refurbishment or replacement. Any and all
refurbishment or replacement aclivities shall be undertaken at the sole discretion of VCTC as
funds may become avallable. |t is understood ny the parties that VC‘TC shall éeek stale- andfor

federal funds to the greatest extent possible for such work.

5. Gonstruction:
a. Permanent Improvements
Fillmore shall nol have the right to consiruct any additicns or befterments
of a permanent nature on the Lease Property without specific written approval in advanﬁe by

VCTC.



b. Temporary improvements.

Fillmore shall have the right te construct any temporary improvements
necessary {0 use the p'remises for the uses permitted hersin, provided, however, said temporary
improvements shall be timely removed upon cessation of their use,

c. Easements and Dedications.

The parties recognize that in order to provide for the more orderly
development of the Lease Property it may be necessary, desirable or required that slreet, water,
" sewer, drainage, ‘gas, power line, and other easement and dedicaﬁons, and similar rights be -
' granted ar dedicated over or within portions of the Lease Property. VCTC will give Fillmore imely
writlen notice of all such requests, but VCTC will centinue to consider suéh requests, have sole
authorily 1o approve or reiect proposals ans execute and deliver such ’documents, from time to
time, and throughqut the term of this Agreement as may be appropriate, necessary, or required
by several governmental agencies and public utility companies for the purpose of granting such-
easemeénts and dedications. No such easement or dedications, nor any consiruction in
connection (here-with, shall unreascnably interfere with the operations of Fillmore of its sub-
lessees hereunder.

d. Titte
aiterétioﬁs to fhe Track and Track Support Structures shall in each case be considered accesions
to the Track and Track VSupporl Structures and title theretp sha_!l_ bel im_mgdialely’ vested in VCTC
without cost or expense to VCTC.

Howaver, Fillmore's fixlures, machinery and equipment placed or
ma-intailn'f.ed'on the Lease Property or propelled on rzil shall be and remair the property of
Fillmore_;" If the removal of same causes malerail damage el praperty of VCTC, Fillmore shall pay
the reasonable cost of repair.

Filimore shall, within one hundred and eighly (180) days following expiration of

" the Lease Term, remove all of its property from the Leased Property.



8. Indemnification:
Fillmore agrees to in'vesiigate, release, delfend, indemnify and hold
VGTC harmless from and against any and all loss, damage, liability claims, demands, detriments,
costs, charges and expense {including allorney's fees) and causes of action of whatsocever
character which VCTC may incur, sustain or be subjected to on account of loss or damage lo
praperty and loss of use therof, or for bodily injury to or death of any persons {including, but not
limited o the property, employees, subcontractors, agents and invitees of sach party hereto)
arising out of or in any way connected with the work to be performed or occupancy, operation,
maintenance, enjoyment or use of the Lease Properly under this Agreement, except such as shall

have been occasioned by the negligence or other fault of VCTC.

7. Assignment, Subletting and Mortgaging;

a. Assignment by Fillmore

This Agreement may not be assigned by Filimore without the prior written
consent of VCTC. | In any event, no such aésignment shall be valid unlass there shall be deliverad
o VCTC in due form for recording within ten {10} days after the dale of the assignmeni (a) a
duplicate original of the iné(rument of éssi.g;nn;néh't,.é‘nd. (5) an instrument by the fransferee
expressly assuming all of Filimore's 'obl.igations and defaults Under this Agreement. Upon any
assignment of this agreement conforming to the terms here-of, but not otherwise, the assignor
shall be released from lhe perfbrmance of-obligations on the part of Fillmore thereafter lo be
performed under this Agreement, except any obligation to hold and apply monies held hy the
assignol at the date of the assignment, the dispostion whereof is governed by the terms Qf this
Agreement, and except'fur_ther'any unperformed obligation which shall have matured prior to
such assignment. withoult limiting any of the Forerg.oiﬂg, but iri addition théreto, any assignmeni in
contravention of the terms hereof is voéd; but this shall not impair any remedy of VCTC ‘because

of Fillimore's having engaged in an act prohibited by ihe {erms hereof,



b. Mortgage of Leasehold Interest,
Filmore shall not have the right, at any time or from time to time during
the Lease Term, to encumber the leasehold estate created by this Agreement by a leasehold

mortgage withiout the priar written consent on VOTC.

C. Subletting by Fllirmore
Filimore shall have the right to sublet all or any part of the Lease
Property for any permitted use under the lerms of this Agreement but if ray not sublease to any
rail operatar whose operation would be subject te regulatory controf of any federal or state

agency without the prior written consent of VCTC.

8. Lirnits on Use -

a. During the term of this Agreement the Lease Property shall be used by
Fillmore for the use specified in Section 4 above and for no other use or purpose. Fillmore shall
not use nor permit any other person to use fhe Leas'e Property, or any part therecf, for any
unlawful purposes. Fillmore shall at all times during said term conform lo, and cause all persons.
using or occupying any part of the lease Property by invatation of, under or by right of Fillmore to
comply wilh all public faws, ordinénées-, 'rules. orders and regulations from time to time app;!icab}e
thereto and regardless of when they become or bacame effective, including without limitaticns,
those relating to hgalth,- safety, nroise, environmental progection, waste disposal, air and water
quality, and shall fu.rniéh salisfactory evidence of such compliance upon-request of VCTC.
Fillmore shail not comfn'rt, nor allow any sublessee to commit, any wast upon the Lea‘se Property.

b. Indemnity for Violation of Law

(1) Fillmere COnvenanté and agrees to releése. defend, -ihde—mnify and

| save VOTC harmless fram any liability, cost, expense, fines, penalties, dahwages. or surcharges
impOesred for any viclation of‘any and ali laws, ordinances, rules, orders and regulations applicéblet
to the use and occupancy of the Lease Property, or és the result of any discharge, feakage.

spillage, emissiofn or pdl'lulion whether occasioned by neglect, omission or willfu! act of Fillmore or



any person upan the Lease Properly by license or invilation of Fitmore or holding or occupying '
the sama or any part thereof under or by right of Fillmare, regardiess of whether such liability,
cost, expense, fine, penalty, damages, or charge arises or‘is imbosed during or after the
expirztion of this Agreement, provided the act giving rise to same occurs during the term hereof
or any renewal or extension thereof.

. {2) Likewise, VCTC shall release, defend, indemnify, and save ‘
Fillmore harmless from all such matters regardless of whether such Hability, cost, expense, fine,
penally, damages or charge arises or Is Imposed during or after the expiration of thié Aéreement.
provided the act giving rise to same is caused or occasioned by lhe neglect, omission or wiliful
acl of VCTC or any person (except_ing Fillmore and persons upon the Lease Property by license
or invitation of Fillmore) upon the Lease Property by license or invitation of VCTC.

(3) F'ﬂlmore’shall have the right to contest by appropriate Iegall
proceedings, without cost or expense to VCTC, the validity or application of any Jaw, ordinance or’
regulaticn of the nature herein referred to. If by the term.s of such law, ordinance, or regulations
compliance therewith may be legally held in abeyance without subjecting VCTC to any liability of
whatsoever nature for the failure to so comply therewlth, compliance therewith may be postponed
untit the final determination of such proceeding. Fillmore, upon commencing such conlest shall
turnish to VCTC a documéﬁt Q;Jérantéeiﬁg ﬂwét VCTC and VCTC’s interest i'n the Lease P.rOperty_ ‘

shall be saved harmiess form any‘penaity, darmage, charge or claim resulling from such contest,

9, Ceonditions and Covenants:

All the prO\}isions of this Agreement and any Riders which are made a
part of this Agreement shall be construed to be "conditions” as well as "covenants” as though the
words specifically eiipressing or imparting covenants and conditions were used in ‘each separale
provision.

a. Qualifications or Use

This Agreement is subject to the rights of éxisting fenants in



possession. Fillmore aczepis the Leass Proberty {including VCTC-owned tmprovements) in their
presenl condilion without any representation or wartanly by VCTC as to the condition of such
Lease Property or Improvements, except as may be set forth in Exhibit "A”, 'and VCTC shall not
be respomsible for any defect or change of conditions in the Lease Properly or such
Improvements, any damage occurring thereto or for the existence of any violation of any
rmunicipal, county, state or'federal law, order, rule, regulation or ordinance.

b. WARRANTIES AND REPRESENTATIONS.

FILLMORE UNDERSTANDS AND AGREES THAT VCTC
MAKES NO‘WAéRANTY NOR REPRESENTATION CONGERNING WHAT, IF ANY, USE OF
THE PREMISIES MAY BE MADE OF ANY GOVERNMENTAL JURISDICTION, AGENCY OR
ENTITY HAVING AUTH‘ORITY OVER THE PREMISES. FILLMORE SHALL BE SOLELY
RESPONSIBLE FOR DETERMINING WHAT IS NECESSARY TO COMPLY WITH THE
REQUIREMENT OF EACH SUCH GOVERNMENTAL ENTITY AND FOR FULL COMPLIANCE
WITH SUCH REQUIREMENTS. NO EMPLOYEE, REPRESENTATIVE OR AGENT OF VCTC
HAS ANY POWER OR AUTHORITY TO WAIVE OR MODIFY THIS PROVASION AND NO ORAL
OR WRITTEN REPRESENTATION BY ANY SUCH PERSON SHALL EVER BE DEEMED TO
CONSTITUTE A WAIVER OF THIS REQUIREMENT OR ANY ESTOPPEL AGAINST VCTC.

' | | c‘. VCTC Reservations .

VCTC reserves for itself and those o whom it grants such right,
right to: 1) construct, maintain and operate any existing and new and additional communication
facilites or pipeline upon, over and beneath the Lease Property, so long as the exercise of such
rights under lhis Agreement; 2) construct, maintain and operate any existing and new additional
recreational lreil facilities; 3) operale freight and regular passenger rail sevices an the Fillmore
Segment and 4} conduct still and motion picture filming, including television filming, commarcials
and other siill and motion television prometicnal activities.

d. Right of Entiy

VCTC or VCTC's agents, represenlatives or employees shall



have the right al reasonable limes to enter the Lease Property for the purposes of inspecting,
delermining whether provisions in this Agreement are being complied with, maintaining, repairing
or altering' the fand, or showing the Lease Property to prospeclive lessees, purcha'sers.
morlgagees or beneficiaries under deed of trust.
e. Liens
Fillmore agrees and covenants to hold VCTC and the Lease

Property harmless from any mechanics’ or materialmen’s liens claimed by any person, firm or
corporation employed by Fillinore or Fillmore’s subtenants. In the avent of the filing of any such
lien, Fillmore shall cause such lien 1o be released wilhin five (5) days after VCTC’s wrilten nolice
fo do so. Fillmore shall indernnify and defend VCTC against all liability, cost and expense

(including atlorney fees) incurred by VCTC as a result of any such lien.

10. Insurance:

While this Agreement is m effect, Fillmare shall furmnish evidence
satisfaciory to VCTC that both VCTC and Fillmore are named as additional insureds for third
party liabillly claims by Fillmore's sublessee, meeting the requirements stated below, in a form
satisfactory te VCTC. Not later than thirty (30) days prior to the expiration date of such cov'erage,
Fillrﬁore shall‘furnish VCTC with evidence satisféclory te VCTC that the coverag‘e hés been or wilf
be substituted for and will be effective immediately upon such expiration.

a. Liabifily:

Comprehensive general and automobile llability coverage shall:
(1) nave a combined single timii of not less than $5,000,000 per
occurrence;
(2) name VCTC and Filmore as additional insureds with
respect to the operalions of Fillmore's sublessees;
{3) cover the contractual liability assumed by Fillmore'é.

sublessees under this Lease;



(4) provide that the insurer is not entitled to a‘ny contribution
from insurance in effect for VCTC, and

(5) provide for at least ten (10) days' nolice to VCTC prior lo
any other cancellation or medification of coverage.

Federal Employer’s Liabilily Act or Workers Compensation
Insurance, as the case may he, shall cover all persons employed by Fillriore or its agents
in the conduct of Its operations on the Lease Properly and shall provide for a waiver of

any right of subrogation agaisnt VCTC o the extent permitted by law,

11. ©  Condemnation:
a. Total Taking

n the evt_enl of a Taking, this Agreement shall terminaie on the
eailier of vesting, of title in, or the taking of possession by, the condemnor.

In the event of Taking, the award for the land value and interest
therecn shall belong to VCTC. Under no circumstances shail Fillmore be entitled to any “bonus
value” for any remaining unexpired Term of this Agreement.

If the values of the respective Interests of VCTC and Fillmare

. have beén separalely determined in the proceeding' for the Takiné in .a.ccordance with this Section
11a., then the values so determined shall be conclusive upon VCTC and Fillmore. Otherwise the
values shéll be determined by agreement or, if they are unable to agree, by arbitralion under the
terms of this Agreemént.

b. Temporary Taking:

If all or part of the Lease Properly or of Fillmore's interest under
this Agreement is taken by any competent aulhdrity for ifs temporary use or occupancy
(“Temporary Taking"), this Agreemeni'shall.not lerminate and Fillmore shall conlinue to pay rent
and other charges and fo p’erformx all of its other obligafidhs h'ereuﬁde'r, to the extent Fillmofe_ is
not prevented from doing so by faking authority. In the event of a Temporary Taking, F'illmore

shall receive the entire award and shall, at its sole expense, restore the Lease Propersty as nearly



as may be reasonably possible to their condition before taking; provided, however, thal if the
Temporary Taking extends beyond lhe expiration of the Agreement Term, the award shall be
~appottioned between VCTC and Fillmore as of the date of expiralion, after VCTC shall have
recei&.ed Ihe entice portion of the award atlributable to physical damage to the Lease Properly

and to their condition before Temporary Taking.

12. Late Payments:

Fillmare shall pay VCTC an adminisitrative charge of 1-1/2% per manth
or the highest amount permitied by law, whichever is lower, for any amount due
nereunder which remains unpaid afler thirty (30) days from the dete such amount becomes

payabie.

13. Default:

Fillmore shail be in defauli under this Agreement (1) ¥ Fillmore fails o
pay the Base Rent wl‘-wen due and such failure continues for a perlod. of mere than fifteen {15)
days, (2) if Fillmore fails to cure the breach of any provision of this Agreement within thirty (30}
days after noti;:e from VCTC (or o commence and diligenily pursue the cure of such abreach if
the b;‘each cannet be cured within thirty (30)4days; (3) ff f:'lilmore is adjudged bankrupt or
becomes insolvent or seeks general debtor relief by exirajudicial means or if any action or
proceedirjg for debtor relief of Fillmore is _Commenced by Fillmore, '

If Fillmore fails 1‘0 cure a default within thirty (30) days notice from VCTC
lc do so Fillmore does not present a resloration plén within forty-five (458) days, VCTC shall have
the right, without further notice and in addition tc any olher remedies VCTC may have in law or in

equity, to terminate this Agreement forthwith and lo refake possession of the Lease Property.

14, Nonwaiver:

VCTC's failure to enforce or exercise ils rights under any lerm, condilion



or covenant of this Agreement shall nol be consirued as a waiver of such righfs or such term,
covenant or condition. Acceptance of rent shall be deemed a waiver of VCTC's rights to

terminata this Agreement as provided herein, regardiess of when accepled.

16. - Termination or Expiration;

a. General;

Termination or expiration of this Agreement shall not.release
either party from an event which occurred prior to such termination or expiration. If Fillmore fails
to swrender possession of the Lease Property upon termination of this Aéreement, VCTC shall
have the right, to the extent permitted by law, to re-enter the Lease Property and
remove Fillmore and any person or entity ciaiming through Fillmore from the Lease Praperty.

b Notice of Termination

Either party may terminate this Agreement, without cause, upon a

six (6) month written natice of terminalion given to the other party par Section 21 beiaw.
c. Surrender of Prémises

- Upon- the exbiration or lermination of the Lease Term, Filmore,
without further notice, shall dehver up fo VCTC the possession of the Lease Property Upon the
fallure or refusal of Filmore lo remove from the Lease Property, as prowded in SecllOn 5d., all
personal properly owned by Filimore, (a) said personal property shali there-upon, at the option of
VCTC become the sole property of VCTG, or (b) if VCTC so elects it may remove from the Lease
Property perscnal property owned by Fillmore, and VCTC may also restore the Lease Property
substantially to the condition in which if existed at the time Fillmore {ook possession, all at lhe:__
expén‘se of Fillmore, which expense Fillimore agrees lo pay upon demand, or (¢) VCTC at its sole
“option may elecl that this Agreement with all terms comtained herein, including payment of Base
Rental for fallure to vacaté on fime may remain in effecl unti Fillmore’s: piers;énél-propérty' is
removed and the Lease Properlly is restored fo VCTC. In the event of such fai[ufe ar refusal of

Fillmore fo sufrender possession of the Lease Praperly, VCTC shall have the right to resenter

14



upon the Lease Properly and remove Filimore, or any person, fifm 6r corporation claiming by,
through or under Fillmore, therefrom.
d. Sale to Other Parties:

If during the term of lease, or any extension or continuation-
thereof, VCTC should elect fo sell all or any part of the Lease Properly 1o a private party, Fillmore
shaii have the righl of first refusal ib meet any bena fide offer of sale on the same or {lo VCTC)
mere adventageous terms and conditions as contained in such offer and, on fail‘ure to meel such
boné fide offer within sixty (60) days after notice thereof from VCTC, VCTC shall be free lo sell
the Lease Property or portion thereof to such private party third person in accordance with the
terrns and conditions of this offer provided, however, Fillmore's right of first refusal shall run with
the property. Both VCTC and Fillmere are required to continue to fulfill any obligations geherated
under this Agreement prior to the closing of any sate to Flilmore. [f sale.of the property by VCTC

i5 to a public agency, then Fillmore agrees that VCTC may assign this Agreement to such public

agency.

16. Altorney's Fees:

If eilher party takes any steps or brings an action fo compel perfermance
of or o recover for breach of any term of this Agreemeht', the losing party shall pay the
reasonable allorney's fees of the prevailing parly, in addition to the amount of judgment and

costs.

17. Entire Agreement:

The contents of this Agreer‘nent are the entire agreement between the
parties and superséde all written or oral.communications between the parties prior o its
execution. |

This Agreemeﬁt shall not be modified excehi by the written agreeﬁent of

the parties. -



Subject to Seclion 7 and 8, this Agreement shall be binding upon the

heirs, representalives, successors and assigns of the parties respeciively.

18. - Warranties of Fillmere:

Fillmore warrants, at the Effective Date that:

. Itis a local governmentl agency validly existing and organized
under the laws of lhe State of California;

b. This Agreement will not be rendered voldable nor unenforceable
by reason of any provision of, or lack of consent under, any indenture, agreement if instrument as
1o which Fillmore Is bound as a party or bound by any oridinance of Fillmore.

c. The signatory hereof on behalf of Fillmore has been duly and

fully authorized to execute this Agreement on behalf of Fillmore.

19. Warranties of VCTC:
VCTC warranis af the Effective Date that;

a. It has full power L0 lease the Lease Property to Fillmore

20. - Applicable Law:
This Agreement shail be governed by and construed in accordance with

the laws of the Stale, of_ California.

21, Notices:

Notices under this Agreement by one party to the other shall be in writing

ang delivered or mailed, postage prepaid, (o:

VCTC:
. Executive -ljirector

Ventura County Transportation Commission



950 County Square Drive, Suile 207

Ventura , CA 930@3

Filimore;
City Manager
City of Fillmore
250 Central Avenue

Fillmore, CA 93015

The parties may change addresses for raceipts of notices by directing such changes to the other

party.

22, Severabllity

It any paragraph, sentence, clause, phrase or word shall bacome without
full effect due te any legal interpretation, judicial decision, operation of law or otherwise, the

balance of this Agreement shall remain in full force and effect.

23. Assignment, Successors:

This Agreement is intended solely for the bensfit of and shall be binding
upon the parties hereto, and their successors and assigns, and is nol intended nor shafl it be

consirued to be for the benefit of any other party,

24.  Dispute Resolution:.

a Good Faith Resolution Prerequisite to Mediation
In the event of a dispute arising out of the lerms of, or perlaining
ta, this Agreement, the parties shall negotiate in good failh for thirly (30) days befere either pariy
may submit the matter to mediation. VCTC and Fillore agree that, in the evenl they are unable

to resolve any such dispute within thirty {30} days of the parties recagnition of such dispute



between them, they shall submit the matler at issue to medialion and thal the method and
procedure for such mediation shall be as hereinafter set forth in subsection ¢.
b. Mediation Prerequisite to Litigation
No party may undertake liigalion wilh reference lo any such
dispute untll afler the eatlier of (1) mediation of that dispute has occurred or (2) writlen notice of
refusal by one party to the other parly of the noticing party's refusal o sublmil to the decision of

lhe mediator ( as hereinafter defined).

C. Methods and Procedures for Mediation

Mediation shall be subject to the following methods and
procedures:

(1} A pariy dissatisfied with the resulls of negotiation
between the parties may, afler the conclusion of the thirty-day period described above in
subsection a, give nolice tc the other party of #s request to submit the matter to mediation.

(2) The parties hereby agreé that they shall submit any
matter elected for rnediaﬁon to (a) a retired judge of the Superor Court of the Counly of Venlura
agreed upon by all parties, or (b} in the event that a retired judge is not available or satisfactory lo

| all pérties, to such other mediator as all parties may agree (the "Mediatorl”). .

(3} The parties hereby agree to equally share the fees and
cosis incurred by the mediator, with each party bearing it's own Costs of preparation and
preéenlation of the matter o the Mediator.

(4) The Mediator shall have the authority lo call such
witnesses as he or she deems appropriate te the matter submilted lo him or her, o take
testimony from such witnesses as the pariies may call and those calied by the Medialor, to

‘request and demand original and fusther briefing ér all issues from the parties and to conduct the
mediation pursuant to the procedures sel forth in the California Ruies of Court and the statutes of

he State of California, including without limitation, tha California Evidence Code. The Mediator
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shall render his decision, in writing, to alt parties within forty-five (45) da;lrs of concii:sion of taking
testimony and/or evidence regarding the dispute.

(5) ' The decision of the Mediator shall not be binding and,
subject to the limitations set forth.in subsection b above, eilher party may inslilule legal aclion de
novao in the event that such parly does not agree with the decision of the Medlalor. The parties
agree that, for the purposes of sugh h’tigelloh and o lhe' extent permitted by law, the statute of
limitations for fillng such action shall be one hundred eighly (180) days from the date of the
Mediator's wrilten decision.

(&) The parties agree thal any mediation or litigation which
may arise pursuant to this Agreement shall take place In, and in the event of litigation shall be

" conducted in, the appropriate court far ihe County of Ventura, California.

(-?) In the event that Iitig:ation is undertaken by efther party

aﬁer mediation, the prevailing party shall be entiled to recover its cosis and atlorney’s fees

incurred in the litigation from the other pary.

IN WITNESS WHERECF, the parties have caused this Agreement to be executed on the

date first hereinabove mentioned. -

"VCTC” “Flimore:”

Venlura County : City of Fillmore

Transportation Commission Recevelopment Agency
f—*———q___-




EXHIBIT 4



‘ Thls Agreement 18 made this _lirday of Q_él j . 2001, by and
between the CITY OF FILLMORE REDEVELCPMENT AGENCY (“Fillmore™), a lacal government
agency of the State of California, and FILLMORIE: & WESTERN RAILWAY COMF‘ANY a
Californla corparation, in contemplahon of the foflowlng faots

A, The Ventura County Transportation ‘Commission (’VCTC") owns a line of railiroad
sublect to the Interstate Commerce Act, from milepost 403.20 at or near Montalvo, California, to
milepost 435.07 at or near Rancho Camulos, Celiforniz (*Santa Paula Branch”);

B. Fillmore has, executed a certaln “Lease Agresment for the Eillmora Sagment of
the Santa Paula Branch” with the Ventura County Transportatlon Commission ("VCTEC") for the
use of a portion of a line of raliroad owned by VCTC and subject tc the Irferstate Commerce Act,
from milepost 414.45 at or near 8th Street In Santa Paula, California, to milepost 435.07 ai or near
Rancho Camulos, ("Flllmore Segment™);

C. Fillmore has leased the Fillmore Segment from VCTC for any lawfil
Public/Tourlst Traln &xcursions;

B. Fillmore desires to afford the use of the Fillmare Segment to Filimore & Western
Railway Co. for the same purposes and upon subs[antnally the same ferms and conditions as
oblige Flilmore under the said Lease Agreement;

E. This Agreement repiaces a previous Agreement between Fillmore and the
Fillmore & Western Raliway Company dated November 13, 1996, .

NOW, THEREFCRE, IN CONSIDERATFON of the mutual covenants herein entered Into,
the partles hereby agree;

1, Genaral Provislons:

‘ Excepting as otherwise specifically provided in this Agreement, Fillmare &
Western Railway Co. shall during the ferm of this Agreement warrant, agree to, perform, chserve
" and refrain from doing all those promises and acts to be performed by and matters prohibited to
Fillmore Gnder the terms of the said Lease Agreefent dated between YCTC and Fillmors, the
intent of the partles hereto being that Filimore shall be fully and completely relieved by Fillmore &
" Waestern Raflway Co. of all of the obligations of Fillmore according to that Lease Agreement. To
that end, Flllmore & Western Rallway Co. shall, with or without demand from Fillmore, defend and
hofd Fiflmore harmiess from and against any and all claims, labilities, actions, and causes of
action, whether or not well founded, which shall be brought or threatened against Fillmore or any
. of its offleers, agents or employees by VCTC or any other person or entity to enforce or interpret
or construe the terms of the said Lease Agreement or In any way pursuant to its provislons. A
copy of sald Lease Agresment Is aftached to this Agreement and by this refarence lncorporated

herein in all its particulars.
2. ~ Definltions;
"Effective Date” shall mean July 1, 2001,
“Execution Date" shall mean fhé date ’(Iiais A’gree%nent is executed Ey the parties

_ hereto,

-
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"Fillmore Segment” shall mean that portion of the Santa Paula Branch between
milepost 414.45 at or near 8th Street in Santa Paula and milepast 435.07 at or near Rancho
Camulos.

"Santa Paula Branch” shall mean the line of railroad from milepost 403.20 at or

- near Montaivo Callfornla to m:lepost 435, D? ator near Rancho Camulos Californ}a

“l.eass Property” shall mean the Track, Track Support Structures, bunldmgs and
real property which comprises land lying within 15 feet of the centarline of any Track existing on
the-Fillmore Segment on the Execution Date, reserving, however, for VCTC, lts successors and
assigns the right {consistent with the rights herein granted) to construct, reconstruct, maintain and
use future fiber optic sommunication and plpeline facllities and appurtenances in, upon, over,
under and along sald property, without unreasenable or substantiai interference with the
operations of Fillmore or of Fllmore's sublessee and subject to the rights of existing tenants in

possession,

“ ease Term" shall mean the twenty (20} year period commencing from the
Etffective Date, subject to the biennial review of rents and rates described in Section 3b.

“Maintenance” shall mean those activities requwed for continued basic operation
of track and slgnal equipment. Track work under this item Includes tightening track bolts, lifting
and tamping joints to adjust cross leval, swilch adjustment and iubrication, operation of ballast
regulators, replacement of worn switch compenents, spot replacement of worn ties, and spot
replacement of worn rails. Sighal work under this ltem includes pericdic inspections and tests per
FRA/PUC requirements and repair/replacement of defective/damaged components.

"Stilf and Mation Picture Production” shall include still and motion picture

. production, televislon filming, commercials and other still and molion televislon promotional -

activities, video productions and any other still or mation related media events.

"Public/Tourtst Train Excursions” shall include public and private excursions,
recreational and dinner train opsrations and any pramotionai activities reiated therelo. ‘

"Taking" shall mean the taking or coridemnation of méterially all of the Lease
Property by any competent authority at any time while this Agreement is in effect.

"Track" shall include all a’ppljrtanances thereof, consisting of rail and fastenings,

switches and frogs complete, bumpers, ties, hallast and roadbed,

“Track Support Structures” shalt mean those properties necessary for use or.
suppart of Track, including signals, bridges, culverts, or olher slructures, funnels, grading,
embankments, dikes, pavements, and drainage facllities.

3. Purpose and Scope of | asse: .

" Tha purpose of this Iease is to permlt Fillmore & Westefn Raﬂway Co fo use the
Lease Property for Public/Taurist Train Excurslon purposes, subject to reservations desaribed in
Section 11c, as part of {he efforts of Fillmore to furiher develop the local economy. For purposes
of promoting the local ecanomy, for the term of this Lease Agreement, Flilmore & Western .
Railway Co, agrees to headquarter Its operations and equipment In the City of Fliimore and to _
promote and support the City of Fillimore and its business establishments in Its business activities.

-3 -
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4, Demiss and ! icense:

Fillmore, for and in consideration of the rents, covenants, and conditions herein
contained to be kept, performed, and observed by Fillmore & Western Railway Co., does lease
and demise to Fillmore & Western Rallway Co. for the Lease Term, subject to all matters of record
and the reservations of VCTC under its Lease Agreemant with Fillmere, and Fillmore & Western
Raliway Co. does rent and accept from Fillmore the Lease Property,

5. Rental Payments:

a. Effective July 1, 2001, Fillmore & Western Railway Ca. shall pay as rental
hereunder Six Hundred and Seventy-Five Dollars ($675.00) monthly, plus Twenty-Five Cents
{($0.25) per each pald adult passenger and Fifieen Cents ($0.15) per each paid juvanile
passenger (under age sixteen [16]} ("Base Rental”). Fillmore & Western Railway Co. shall pay
Base Rental to Fillmore within fifteen (15) days of the end of 2ach month including with payment a
statement detalling the number of passengers (paid and unpaid) during the period.

This rental rale shall bs adjusted annually on July 1, thereafter as follows: The
base for computing the adjustment is the Consumer Price Index for AIl Urban Consumers (1982~
84 = 1000 for Los Angeles-Long Beach-Anaheim, Cailfornia, published by the United States
Department of Labor, Buresu of Labor Statistics ("index"), which is published far the month of

June, 2001 {"Beginning index").

If the Index published for the month of June prior fo the adjustment date
("Extension Index") has increased over the Beginning Index, the monthly rent for the following
year (until the next rent adlustment) shall be set by multiplying the initial ren! by a fraction, the
numerator of which is the Extension Index and the denominator of which is the Beginning Index.
However, in na case shall the monthly rent be less than the indtial rent,

If the Index Is changed so that the base vear differs from that used above, the
Index shall be converted in accordance with the conversion factor published by the United States
Depariment of Labor, Bureau of Labor Statistics, If the Index s discontinued or revised during the
tarm , such other governmendt Index or.computation with which it is replaced shall be sued in order
to abtain substantially the same result as would be oblained.|f the Index had not been

discontinued.

b. Fillmore and Fillmore & Wesftern Railway Co. agree that the tental rate
shawn in Sectian §a shall be reviewed, and if deemed necessary, renegotiated and revised on a
biennial basls. Rentat rata revlew may include, but is not iimited o, consideration of a simple flat
rate, percent of gross receipts, fee per rider, or other appropriate measures, In the event Filimore
and Filmere & Western Rallway Go. are unable to redch agreement regarding a renial rate; the
matter may be submitted to mediation pursuant to the applicable provision of Section 26, Ifthe
rental rate is ravisad, it shall be memoriallzed through an amendment e this Agreement, Fa-
rental rate cannot be agreed upon, even after mediation, this Agreement may be terminated in

accordance with Section 19(b}.

e, - Fillmore & Western Rallway Co, acknowledges and agrees that'ifs
obligatiorn fo pay Base Rental hereunder and the rights of Fillmors in and to such rent shall be
absoluie and unconditional and shall not be subjoct fo any abatement, reduction, set-off, defense,
counterclaim or recoupment (“Abatements”) for dny reason whatsoever, including without
limitation Abatements due to any present or future claims of Fillmore & Western Railway Cao.
against Fillmore under this Agreement or otharwise..

-
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d, Fillmore & Wastern Rallway Co. recognizes and understands that this
Agreement may create a possessory interest subject to property taxation and that Filmore &
Western Railway Co. may be subject to the payment of property taxes levied on such interest.
Fillmore & Western Rallway Co. shall pay all real and personal property taxes and assessmernis
appllcable to the Lease Property and to the personai property thereon

e It is the intention of the parties that Flllmore shalf receive the Base Rentat -

free from all faxes, charges, expanses, costs, and deduclons of every description, which are
speclfied In this Agreement as being the obligation of Fllmore & Wesiern Rallway Cao..

f. Fillmore sha!l have the right to inspect and audit the records of Filtmore &
Wastern Railway Co. relating to the calculatlon of Base Rental Paymenis. )

A g. Fillmore & Western Rallway Co. agrees {o use forms reviewed and
approved by Fillmore for purposes of Caleulation of Base Rental.

h. With respect to the PURCHASE AND SALE AGREEMENT, SANTA
PALLA AND VYENTURA BRANCHES, between Southern Paclfic Transportation Company as
Seller and Ventura County Transportation Commission as Purchaser, Ariicle 6: Reservations
Paragraph 8.2 Income from Certain Leases and Other Agreements, the parties agree thal the
conditions set forth in the above referenced paragraph do not apply to this Agreement.

6 Use of Pramises:
a. Fillmore & Western Rallway Co. shall have the right fo use the Lease
Property for any lawful Public/Tourist Train Excursion use defined herein, buf not to remove the
Track or Track Support Structures, as iternized on Exhibif “A" attached hersto, entitled "Inventory

of Track and Track Support Structures” unless specifically autherized te do so in writing by
Fillmaore. .

b. Fillmore & Western Railway Co. shall mairntain at its sole expense the
Track and Track Structures o such standards as required for its uses and in accerdance with
applicable regulations inctuding, buf not limlted to, applicable regulations of the California Pubiic
Ltililies Commisslon and Federal Regulations, Any materials used to replace defecilve
components of the Track or the Track Support Structures shall be of the same or superior type

and guality as that being replaced.

c. In the event that specific Track and Track Support Structures are
determined 1o need exlensive refurbishmeant or replacement, beyond Maintenance as defined in
Section 2, VCTC shal! be responsibla far said refurbishment or replacement. Fillmore & Western
Railway Co. acknowledges that any and all refurblshment or replacement astivities beyond
Maintanance shall be undertaken at the sole discretion of VCTC as funds may become avallable
and Fillmore shall not be responsible whatsoaver to undertake any refurbishment, replacement or

Maintenance activities.
7. Cansiruction;
a. Permanent Improvements.

Fillmore & Westetn Railway Co. shall not have the right to construct any
additions or betterments of a permanent nature on the Lease Property without specific written

- A -
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approval in advance by Flllmore.
b. Temporary Improvements,

Fillmore & Western Rallway Co. shall have the right to construct any
temporary Improvements necessary for the use of the Leased Property as permitted herein,
provided, however, sald temporary improverrients shall be promptly removed upon cessation of -
their use.

c. Easements and Dedications,

The parties each recognize that In arder to provide for the mare orderly
developmant of the Lease Property It may be necessary, desireble or required thaf street, water,
sewer, drainage, gas, power line, and other easements and dedications, and similar rights be
granted or dedicated over or within portions of the Lease Property. Fillmore will give Fillmore &
Weastern Rallway Co. timely written notice of all such requasts, but VCTC under the terms of is
Lease Agreement with Fllimore, may continue to consider such requests, have sole authority to
approve or reject proposals and execute and deliver documents, from time to time, and
throughout the term of this Agreement as may be appropriate, necessary, or required by several
governmental agencies and public utllity companlas for the purpese of granting easements and
dedications. No such easement or dedication, nor any construction in connection therewlth shall
unreasonably interfere with the operatlons of Filimore & Western Railway Co..

d. - Tille.

Any parts installed, replacements made or additions, improvements or
alleratlons to the existing Track and Track Support Struciures shall in each case be considered
accessions fo the Track and Track Support Structures and title thereto shall be immediately -
vested in VCTC without further cost or expanse to VCTC or Fillmare, Any supplemental trackage
{l.e. new sidings, yard or shop trackage) added fo the original Track and Track Support Structures
by Fillmore & Western Raljiway Co. shall remain the property of Fillmore & Western Rallway Co.
and shall not be considered accesslons to the Track and Track Support Structures and title shall
not be vested in VCTC unless Fillmore & Western Railway Co. receive due compensation.

However, Fillmore 8 Western Railway Co.'s fixfures, machinery and
equipment placed on or maintained an the Lease Property or propelled on rall shall be and remain
the propesty of Filimore & Western Railway Co. unless the ramoval of same causes material
damage fo praoperty of VCTC or of Fillmore, in which event Fillmare & Westarn Rallway Co. shall
pay the reasonable cost of repalr.

- Atthe termlnation of the Lease Term, Fillmore & Western Rallway Co.
shall, within One Hundred Elghty (180) days foliowing, remove at Fillmore & Western Rallway
Ca.'s scle expense, all of lts properly from {he Lease Property.

8. Indemnification:

a. Fillmore & Western Railway Ca. shall investigate, release defend,
1ndemnlfy and hold VCTC and Fillmore harmless from and against any and all \oss, damage,
liability clalms, demands, detriments, cosis, charges and expense (Including attorney’s fees) and
causes of actlon of whatsoever character which VCTC or Fillmore, or both, may incur; sustaln or
be subjecied to on account of Ipss or damage fo property and loss of use thereof, or for bodlly
injury to or-death of any persons {incfuding, but not limited te the property, employees,

o5 .
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subhcontractors, agents and invitees of VCTC and of each party hereto) arising out of or in any
way connected with the work fo be performed or occtipancy, operation, maintenance, enjoyment
or use of the Lease Property under this Agreement, except such as shail have been occasloned
by the negligence or other fault of VCTC or Flllmore,

9. AsslgntDI._Suh Leﬁlugﬁnd_ml . orfgaging.
a. Assignment by Flllmore & Waslern Raflway Co..

Fillmore & Western Rallway Co. may not assign thls Agreement without
the prior written consent of Flllmora. The assignment shall not be valld unjess there shall be
delivered to Fillmore In due form for recording within ten (10) business days after the date of
asslgnment (a) a duplicate orlginal of the Instrument of assignment, and {b) an instrument by the
transfaree expressly assuming all of Fillmore & Western Rallway Co.'s obligations and defaults
under this Agreement, Without limiting any of the foregoing, but In addlflon thersto, any.
assignment in contravention of the terms hereof Is vold, but this shall not impair any remedy of
Filimore bacause of Fillmore & Western Railway Co.'s having engaged In an act prohibited by the

terms hereaf, .
b. Mortgage of Leasehold Interest.

Fillmaore & Waestern Rallway Co. shall nol have the right, af any time or
from time to time during the Lease Term, to encumber the leasehold estate creaied by this
Agreement by a leasehold mortgage without the prior written consent of Flilmore, and any attempt
by Flimare & Western Railway Co. to do so without such epnsent shall be absolutely void and

without effect.

c. Subletting by Fllmore & Wesiern Rallway Co..

© Fiilmore & Western Rallway Co. shall not have the right, without prior
writlen consenl of Fillmore, to sublet a part of the Lease Properly.

10, Limlts on Use:

a. During the term of this Agreemient the Lease Froperty shall be used by
Filimore & Western Railway Co. for the use specified In Sectlon 6 abbve and for no other use or
purpose. Filmore & Western Railway Co, shall not use nor permit any other person to use the
Lease Properly, or any part thereof, for any unlawful purposes. Fillmore & Western Rallway Co,
shall at all times during said ferm conform to, and cause all persons using or occupying any part
of the Leass Property and Improvements by invitation of, under or by right of Fifimare & Western
Railway Co. to comply with, all public laws, ordinances, rules, orders and regulations fron time to
time applicable thereto regardless of when they become or became effeciive, Including without
limitatlon, those relating to health, safety, noise, environmental protection, waste disposal, and alr
and water quality, and shall furnish salisfactory evidence of such compliance upon request of
Fillmore. Fillmore & Western Railway Co. shall not commit, nor allow any sublessee to commit,
any waste upon the Lease Property,

b. . Jndemn.ity,for Violatioh of Law.

(1) Fllimore & Western Rallway Co. covenants and agfees to
release, defend, indemnify and save Fillmore and VCTC harmless from any liability, cost,

6.
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expense, fines, penalties, damages, or charges imposed far any viclation of any and all laws,

* ordinances, rules, orders and regulations applicable to the use and occupancy of the Lease
Properly, or as the result of any discharge, leakage, spillage, emission or poliution whather
vccasioned by neglect, omission or willful act of Fillmore & Western Rallway Co: or any person
upon the Lease Property by license or invitation of Fillmore & Western Railway Ce. or holding or
oceupying the same or any part thersof or by right of Fllimore & Western Rallway Co., regardless

~of whiether such llabillty, cost, expense, fine, penalty, damages or charge arlses or is imposed + -
during or after the expiration of this Agreement, provided the act giving rise to same cceurs during
the term hereof or any renewal or extenston thereof.

(2) Likewlse, Fillmore covenants and agrees fo release, defend,
Indemnify and save Flllmore & Western Rallway Co. harmless from any liability, cost, expense,
fines, penalties, damages, or charges imposed for any violation of any and all taws, ordinances,
rules, orders and regulations applicable to the use and occupancy of the Lease Property, or as the
rasult of any discharge, leakage, splllage, emission or poltution whether oceasloned by neglect,
omission or willful act of any predecessor entity or any persen upon the Lease Property by license
ot invitation of predecessor entity or holding or occupylng the same or any. part thersof or by right
of predecessor entity, regardless of whether such llabllity, cost, expense, fine, penalty, damages
or charge arlses or Is imposed during or after the expiration of this Agreement, provided the act
glving rise io same ocsurred prior to Qctober 31, 1296,

(3) Fillmore & Western Railway Ca. shall have the right fo contest by
appropriate legal proceedings, without cost or expense to Fillmore, the valldlty or application of
any law, ordinance or regulation of the nature herein referred to. If by the terms of such law,
-ordinance, or regulations compliance therewith may be legally held in abeyance without subjecting
Fillmare to any liability of whatsoever natisre for the fallure to so comply therewith, -compliance
therewith may be postponed until the final determination of such proceading. Flllmore & Western
Railway Co., upon commencing such contest shalt furnish to Fillmdre a docurnent guaraniesing
that Fillmore and Fillmere’s interest-and VCTC and VCTC's interest in the Lease Property shall be
saved harmiess from any penalty, damage, charge or claim resulfing from such contest.

(4) Filmore and VCTC shall have the right to contest by appropriate
legal procsedings, without cost or expense to Fillmore & Western Rallway Co., the validity cr
application of any law, ordinance or regulation of the nature herein referred to. If by the lerms of
such law, ordinance, or regulations compliance therewith may be legally held In abeyance without
subjecting Fillmore & Western Rallway Co. to any liabllity of whatsoavar nature for the fallure to so
comply therewith, compliance therewith may be postponed until the final determinafion of such
procesding. Fllmare and VCTC, upon commeneing such contest shall furnish to Fillmore &
Western Rallway Co. & document guaranteeing that Fillmore & Western Ratlway Co. and Flllmoreg
& Western Rallway Co.’s Inferest In the Lease Properly shall be saved harmless from any penally,
damage, chargs or claim resulting from such contest.

I
11, Conditions and Covenants:

All of the pro‘vislohs of this Agreement and any Riders which are made a part of
this Agreement shall be construed to be “condillons” as wall as “covenants” as though the words
specifically expressing or imparting covenants and conditions were used in each separate
provisions, :

a. Qualifications on Use,

This Agregment is su.xbjectl to the right of existing tenants in possession.

-
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Fiitmore 8 Western Railway Co. accepts the Lease Proparty (including VCTC owned and other

* existing improvements) in lts present condition without any representation or warranty by Fillmore
as la the condition of such Lease Property or Improvements, and Fillmore shall not be responsible
for any defect or change of condltion in the l.ease Property or such mprovemaents, any damage
occurring thereto, or for the existence of any violation of any municipal, county, state or federal
iaw order rule ragulatlon or ordinance

b. Flllmore & Western Rallway Co. UNDERSTANDS AND AGREES THAT

FILLMORE MAKES NO WARRANTY OR REPRESENTATION CONCERNING WHAT, IF ANY,
LUSE QF THE PREMISES MAY BE MADE UNDER THE REQUIREMENTS OF ANY
GOVERNMENTAL JURISDICTION, AGENCY OR ENTITY HAVING AUTHORITY OVER THE
PREMISES, INCLUDING THE CITY OF FILLMORE AND ITS ASSOCIATED AGENCIES AND
DEFARTMENTS, Fllimore & Western Rallway Co. SHALL BE SOLELY RESPONSIBLE FOR
DETERMINING WHAT 1S NECESSARY TO COMPLY WITH THE REQUIREMENT QOF EACH

- SUCH GOVERNMENTAL ENTITY AND FOR FULL COMPLIANCE WITH SUCH
REQUIREMENTS. NO EMPLOYEE, REPRESENTATIVE OR AGENT OF FILLMORE HAS ANY
POWER OR AUTHORITY TO WAIVE OR MCODIFY THIS PROVISION AND NO ORAL OR
WRITTEN REPRESENTATION BY ANY SUCH PERSON SHALL EVER BE DEEMED TO
CONSTITUTE A WAIVER OF THIS REQUIREMENT OR ANY ESTOPPEL AGAINST FILLMORE
OR THE CITY OF FILLMORE.

c. VCTC Reservatlons.

: Flllmeore & Weslern Railway Co, acknowledges that VCTC has reserved
- for Itsetf and those to whom it grants such right, the right fo: 1) construct, mairtaln and operate
any existing and new and addittonal comrmunlcation facilities or pipeline upon, over-and beneath
the Lease Property, so long as the exercise of such right does not unreasonably interfere with
Fillmore's rights under iis Léase Agreement with VCTC: 2) construct, maintain and operate any
existing and new and adgitional recreational {rail facilities; an 3) operate freight and regular
passenger rail services on the Flllmore segment.

d. Right of Entry. ‘ - ' o _

: : Agents representatives or employees of Fillmore and VGTC shall have
the nghi at reasonable tlmes to enter the Lease Property for the purposes of inspecting,
determlning whether provisions of this Agreement and other Agreements applicable to the Lease -
Property are baing complied with, and for maintaining, repairing or altering the land, or showing
the Lease Properly to prospective lessees, purchasers, mortgagees or beneficiaries under desd

of frust.
e " Llens,

_ Flilmare & Western Rallway Co. agrees and covenanis to held Flllmore
and the Lease Property harmless from any mechanics’ or materlaimen's lfens clalmed by any
person, firmn or corporation-employed by Filmore & Western Rajlway Co.. In the event of the filing -
of any such llen, Filmore & Western Rallway Co. shall cause such lien to-be released within five
(5) business days after Fliimore's written natice to do so. Fillmore & Western Railway Co, shall-
indemnify and defend Fillmore and VCTC against all fiability, cost and expense (Including attornay
fems) incurred by YCTC or Fillmore as a result of any such lien, o

.
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12. imurancze;

While this Agreement is In effect, Flllmora & Westarn Railway Go. shall furnish
evidence satisfactory to Fillmare that both VCTC and Fllimore are named as additional insureds
for third party liabillty claims, meeting the requirements stated below, In a form satisfaclory to
Fillmere. Not later than thirty (30} days prior to the explration date of such coverage, Fllimore &

Western Railway Co.-shall furnish Fillmore with evidence satlsfactery to Fillmore that the coverage
_has been or will be substituted for and will be effective ImmedIately upon such explration.

a. Liabiity:
Comprehensjve general and automotive [lability coverage shall:
(1) have a comblnedisingle limit of not less than $5,000,000 per occurrence;

(2) name VCTC and Fillmore as additional insureds with respect to the operations
of Fillmore & Wastern Railway Co_;

{3) cover the contractual liabillty assumed by Fillmore & Wastern Rallway Co.
under this Lease .

(4) provide that the Insurer Is not entitled to any contribution from insurance in
effect for VCTC.or Fillmore; and .

(5) provlde for at least 1en (10) days’ notice to VCTC and Flllmore prior to any
other cancellatlon or modification of coverage. ‘

The Insurance coverage shall also comply with the following requirements:

(a) ‘A "Deductible” clause is permitted subject {o Fillmore & Western Railway
Cao. belng solely responsible to be Self Insured for the amount of the deductible and fo
assume full responsibility for payment of any olaims which fall below the deductible amounl of

the insurance coverage.

(o) Provides coverage for "all operations of the Insured conducted on the
Lease Property” and containg a description of the work performad by the insured.

{c) All signatures must be handwritten Inink on any policy, cerlificate or
endorsement; rubber stamp signatures are not accepiable.

{d) Said policy shall contain a cancellation clause reading in subslance as
the followlng approved notice:

"It is agreed that this policy shall not be canceléd nor the amounts of coverage
provided herein reduced until thirty (30) days after Fillmore's City Attorney shall have received
written notice of such cancellation or reduction, as evldenca by return receipt of reglstered
mail.” . :

: (e) No policy shall be acceptable unjess first approved as o form 'by the City
Attorney of Fillmore. ’ i S , .

()  IfFillmore & Western Rallway Co. Is involved with the preparatian arid/or
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sale of food andfor drink on the concesslon premises, then products liabillly coverage shall
also be required.

(g} Insurance Binders shall not be accepted by Fillmore as proof of insurance
coverage. -

i Worker's Compensation:

Federal Employer's Liahility Aot or Workers Compensation Insurance, as the case
may be, shall cover ali persons amployed by Fillmore & Wastern Railway Ca. or ifs agents in
the conduct of Its operations on the Lease Property and shall provide for a waiver of any right
of subrogatlon against Fillmore and/or VCTC to the extent permitted by law.,

13. Condemnallnn:
- a, Total Taking.

The tarm "Taking” means the taking or condemnation of materially ali of
the Lease Property by any competent authority at any fime while this Lease is In effect. in the
event of a Taking, this Agreement shall terminata on the earher of vesting af titie in, or the taking
of possession by, the condemnor,

In the event of Taking, the award for the land value and interest theraon
shall belong to VCTC and/or Filimore. Under no clrcumstances shall Fllmore & Western Rallway
Co. be entiled to any “bonus value" for any remaining unexpired Term of this L.ease.

If the values of the respective interests of VCTC, Fillmore and Filimore &
Wastern Ratlway Co. have been seperately determined In the proceeding for the Taking In
accordance with this Saction 13a., then the values sc détermined shall be conclusive upon VCTC,
Fillmore and Flllmore & Western Railway Co.. Otherwise the values shall be determined by
agreement or, if they are unable to agree, by arbitrallon under the terms of this Lease.

b. Tempotary Taking:

(1} If all or part of the Lease Property or of Fillmore & Western
Railway Co.'s Interest under this Agreement is taken by any competent authority for its temporary
use or ocoupancy {"Temporary Taking”), this Agreement shall not terminate and Flllmore &
Western Railway Co. shall cantinue to pay rent and other charges and to parform all of its other
ohligations hereunder, to the extant Fillmere & Western Railway Cao. is natl prevanted from doing
so by the taking autharlty. In the event of a Temparary Taking, Fillmore & Western Railway Co.
shall be entifled to receive from the award, up to one hundred (100%) percent relmbursement of
Its total forecast revenus for the period of the Taking as compensatory damages for any lost
revenue resulting from the Temporary Taklng.

) : (2¥ in the event alt or part of Fillmore & Western Railway Co's
inferest under this lezise is taken by any competent autharity for its temporary use or oocupancy
for the full term of this legise, Shod ling shall receive the entire award for such Interest,

14, LatePayments:

: Fillmore & Western Réllway Co. shall pay Fillimare an admlnistrative charge of 1-
1f2% per month or thé highest amount permitied by. law, whichever is lower, for any amount due

T
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hereunder which remains unpaid after thirty {30) days from the date such amount becomes
payable.

15. Default:

Fillmore & Western Railway Co. shali be in default under this Agresment (1) if
Fillmore & Western Rallway Co. falls to pay the Base Rental and-MovieRentat when due and
such faillure continues for a perlod of more than ten (10} business days, (2) If Fllimore & Western
Rallway Co. falls to cure the breach of any provision of this Agreement within thirfy (30) days after
notice from Flilmore or to commence and dlligently pursue the cure of such a breach if the breach
cah be cured within thirty (30) days; (3) if Short line s adjudged bankrupt or becomes insatvent or
seeks general debtor relief by axtra judicial means of if any action or praceeding for debt relief of
Fillmore & Westerit Rallway Ca, is commenced by Fillimore & Western Rallway Co..

‘ If Flllmore & Western Railway Co. fails to cure a default within thirty (30} days of
notice from Flilmore to do so, or Filimore & Western Raliway Co. does not present a restoration
plan within thirty {(30) days, Fllimore shall have the right, without further notice and tn addifion to
any other remedies Fillmoare may have by law or in equity, to terminate this Agreement forthwith
and to refake possession of the Leasa Property. '

18, ANTIDISCRIMINATION CLAUSE:

Fillmore & Western Railway Co. hereln covenants by and for Itself and its
assigns, and all persons claiming under or through ¥, and thls Agreement ls made and accepted
upon and subject to the following conditions: :

That there shall be no discrimination against or segregation of any person ar group of
persons, on account of race, color, creed, religion, sex, marital status, national origin, or
ancestry, In the leasing, subleasing, fransferring, use, cccupancy, tenure, or enjoyment of the
premises herein leased nor shall Fillmore & Western Rallway Co. itself, or any persen
claiming under or through #t, establish or permit any such practice or practices of
discrimination or segregation with reference to the selection, location, humber, use, or
occupancy, of tenants, lessees, sublessees, subtenants, or vendses in the premlses herein

leased, ‘

17. Belocatinn:

Fillmore & Western Railway Co. acknowladges that it is a post acquisition tenant -
having entered Into this Agreement and taken occupancy of the premises from Fillmore after
Fillmore's acquisiion of the premtses. By entering into this Agreement, Filimore & Western
Raliway Ca. and any subtenant or succassor in interest to Flllmore & Western Railway Co. under
this Agreement hereby expressly waives any claim for compensation for fixtures and eguipment
instailed on the premises at such iime as the Agreement is terminated or the ferm expires.
Fillmore & Western Raliway Co., any sublenant, and any successor In Interest tc Filmore &
Western Railway Co. also waive any claim against Fillmore for moving expenses, relocation
assistance, and any claim for loss or damage to goodwill, as a result of belng required to vacate
the premises If thls Agreement is terminated for any reason or due to explration of the term of this
Agreement. Flllmore & Western Railway Co. shall not bie considered & "displaced person” as
such term Is defined in Section 7260 (b) (c) or (d) of the California Government Code as it relates
to Fililmore. Fillmore & Western Rallway Co. disclaims such stafus and hereby acknowledges lis
ineligibility for relocation assistance as provided in California Governmeni Code Sections 7260
through 7277, as It now exists or may be amended.

.11 -
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1B. Nonwalvar:

Fillmore's failure to enforce or exercisea its rights under any term, condition or
covenant of this Agreement shall not be construed as a walver of such rights or such term,
covenani ar condition, Acceptance of rent shall not be deemed a walver of Fillmore's rights fo
terminate this agreement as.provided herein, regardiess of when ren{ is.accepted.

1a. Temination or Exgltation:
a. General: )

Termination or expiration of this Agreement shall not release either party
from an event that occurred prior fo such termination or expiration. If Fillmore & Wastern Reilway
Co, fails to surrender possession of the Lease Property upon termination of this Agreement,
Fillmore shall have the right, fo the extent permitted by law, to re-enter the Lease Property and
remave Fillmore & Western Raliway Ca, and any person ar entity claiming through Fillmore &
Westarn Railway Co. from the Lease Property.

b. Notice of termination.

Either party may ferminate this Agreement, without cause, upon six (6)
month wrilten notice of termination given 1o the olher party per Section 23 23 below,

C. Surrender of Premises.

Upon the expiration or termination of the Lease Term, Fliimore & Western
Railway Co., without further noflce, shall deliver up te Fillmore the possessian of the Lease
Property. Fillmore & Weslern Railway Co. shall restore the Lease Propery fo the condition in
which it existed at the {ime Flllmore & Western Railway Co. took possesslon, normal wear and
tear, eroslve affects of time, and Improvemenia or alterationa made with specific written approval
excepted. Upen the failure or refusal of Fliimore & Westem Raliway Co. o remove from the
Lease Property, as provided in Section 7d., all personal property owned by Fillmore & Western
Railway Cao., (a) said persanal property shall thereupon, at the option of Fllmore, beceme the sole
property of Fllmare, or (b) If Fillmora so elects it may remove from the Lease Property personal
properly owned by Fillmere & Western Railway Co., and Filmore may also restore the Leass
Property substantlally to the condffion in which 1 exlsted at the time Flilmore & Western Rallway
Co. took possession, alt at the expense of Flllmore & Western Railway Co.,, which expense
Flllmore & Western Railway Co. agrees to pay upon demand, or (¢) Flilmore at its scle opfion may
elect that thls Agreement with all terms contalned hereln, including the payment of Rent for fallure
to vacate on time may remain in effect untll Fillmore & Western Railway Co.'s personal property Is
removed and the Lease Property is restored by Filimore. In the event of such failure or refusal of
Fllmore & Western Railway Co. to surrender possession of the Leasse Property, Fllmore shall
have the right to re-enter upon the lease Property snd remove Fillmore & Western Ralfiway Co.,
or any person, firm or corporation claiming by, through or under Fillmore & Western Railway Co.,,

therefrom.
d. Highway Grade Separation Projects.

The parties acknowiedge that i the event that any highway/railroad
grade separation projects involving the Lease Property are approved by government agencies
having jurlsdiction, Fllimore may terminate this Agreement in order fo eliminate any obligation

11 -
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upon Fllimore te parliclpate in such project.

20. Attornay's Fegs:

If elther pariy takes any steps or brings an action to compel performance of or to
recover for breach of any term of this Agreement, the nen-prevailing party agrees to pay all costs
and-expenses, including reasonable attorney’s fees, which may be Incurred by the prevalling party -
in the enforcement of this Agreement.

21, Entire Agreement:

The contents of this Agreement are the entire agreement between the partles and
superseda all written ar oral communlcations between the parties prior to Its execution,

This Agreement shall not be modlfted except by the written agreement of the
partles, :

Subject to Section 8 and 9, this Agreement shall be binding upon the helrs,
representatives, successors and assigns of the parties respectively.

22. Applicable  aw:

This Agreement shall be governed by and construed in accordance with tha laws
of the State of California.

23. Nofices:

All notices or other documents under this Agreement shall be in writing and
delivered personaily or mailed.by first class mail, postage prepaid, to the partles at their last
known address.

- 24, Severahility:

If any paragraph, sentence, clause, phrase or word shall become without full
effect due lo any legal interprefation, judicial decision, operation of law or otherwise, the balance
of this. Agreemant shall remain in full force and effect.

This Agreement is intended solely for the benefit of and shall be binding upenh the

partles hereto, and their successors and assigns, and is not infended nor shall It be constried to
be for the benefit of any other party.

28. Dispute Resolufion

a. - Good Faith Resolution Prerequisite to Mediation
$n the event of a dispute arising oul of the terms of, or pertaining to, this
Agreernent the parties shall negotlate in good faith for thirty (30) days before either parly may
submit the matter to medlation. VCTC and Flllmore agree that, in the event they are unahle to
rasolve any such dispute within thirly (30) days of the parties recognition of such dispute between
them, they shall submit the matier af issue to mediation and that the method and procedure for
such meduat]on shall be as hereinafter set forth in Subsection c.
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b. Mediation Prerequisite to Litigation
No party may undertake litigation with reference to any such dispute until
(1) mediation of that dispute has occurred or (2) written notice of refusal by one parly fo the other
party of the noticing party's refusal to subrmit to the decision of the Mediator (as hereinafter
defined), whichever |s earlier.

e. Methods and Procedures for Medlation
Mediation shall be subject to the following methoads and procedures:

) A parly dissatisfled with the results of negetiation between the
parties may, after the conclusion of the thirty-day period describad above in subsection a, give
nofice to the other party of its request to submit the matter to madiation.

(2) The parties hereby agree that they shall submit any matter
elected for mediation to (a} a retired judge of the Superior Court of the County of Ventura agreed
upon by all parties, or (i) in the event that a retired judge is not avaliable or satisfactory to alt
parties, to such other mediator as alt parties may agree (the "Mediator"}.

{3) The parties hereby agree to equally share the fees and costs
incurred by the Mediator, with each party bearing its own casts of preparation and presentation of
the matter to the Mediator,

- {4} The Mediator shall have the authorlty to call such witnesses as
he or she deems appropriate to the matter submitted to him or her, to take festimony from such
witnesses as the parties may call and those oalled by the Mediator, to request and demand
original and further briefing of any or all Issues from the parties and o conduct the mediation
pursuant to the procedures set farth in the California Rules of Court and the statues of the Stats of -
Calffornia, including withaut limitation, the California Evidence Code. The Mediator shall render
hls decision, in writing, to all parties within forty-five (45} days of the conclusion of taking
testimony and/or evidence regarding ihe dispute,

(5) The deciston of the Mediator shall not be binding and, subject fo
the limitations set forth In subsection b above, either party may instifute legat action de nove in the
event that such party does not agree with the decision of the Medlator. The parties agree thaf, for
the purposes of such litigation and {o the extent permitted by law, the staiute of limitations for filing
such action shall be one hundred eighty (180) days from the date of the Mediaior's writter
decision.

(6) The parfles agrée that any mediation of litigation thal may arise
-pursuant to this Agreement shall take place in, and in the event of litigation shall be conducted In,
the appropriate court for the County of Ventura, Calffornia.

{7} in the event that litigatioh Is undertaken by elther party after
mediation, the prevailing party shall be entitled io recover is costs and attorney’s fees incurred in
the litigation from the other party.
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IN WITNESS WHEREOF, the parties have caused this Agreement {o be executed on Ihe
date first hereinabove mentioned.

‘"FILLMORE & WESTERN RAILWAY CO.:" : - *FILLMORE:" ~

Fillmore & Western Railway Co., City of Fillmore
a Callfornia corperation - Redevelopment Agency

e

Roy Paynel Exeeutiv Director

Wilkirtsop; President

ilkinsan, Secretary

' - 15~
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Itern #13

July 9, 2010

MEMO TQO: VENTURA COUNTY TRANSPORTATION COMMISSION

FROM: DARREN KETTLE, EXEGUTIVE DIRECTOR
MARY TRAVIS, MANAGER - TRANSPORTATION DEVELOPMENT ACT AND RAIL
PROGRAMS

SUBJECT: SANTA PAULA BRANCH LINE (SPBL) FUTURE MAINTENANCE OPERATIONS
'RECOMMENDATION:

« Direct staff to administer the maintenance payment clause of the Fillmore & Western (F&W) lease
agreement as approved by the Commission effective July 1, 2010. Effective action reduces VCTC
maintenance payment to F&W by approximately $2,600 per month to $23,400, or,

= Direct staff to postpone administering the mainlenance payment clause of the F&W lease agreement until
October 1, 2010, Effective action leaves the maintenance payment unchanged at $26,000 per month until
October 1, 2010. {Note: this is the recommendation of the elected officiais of the Santa Paula Branch Line
Advisory Committee (SPBLAC).

BACKGROUND:

In 2001 the Ventura County Transportation Commission approved a contract with the Fillmore and Westemn
Railway Company (F&W) to maintain the Santa Paula Branchline Corridor to a standard that would allow
continued rail operations. The rail activity on the line included freight hauling, tourism and filming. The agreement
was amended in 2004 and again in September 2007. Attached to this report is a memerandum from VCTC
General Counse! that more thoroughly discusses the original agreement and subsequent amendments,

The fiscal challenges facing the Commission have required that VCTC pursue alternatives to the “business as
usual” of using declining public transit funds to support the private activities of Union Pacific (UP)} and the Fillmore
and Western (F&W) railroads, with a desired outcome of the SPBL being self-sustaining. This was specific
direction as part of the adoption of the 2009/2010 budget. As staff was developing the 2010/11 budget and the
fiscal condition worsened, the need fo develop a solution became even mare pressing. The Commission directed
staff to meet with the local agencies along the SPBL., and with FAW and UP railroads to explore alternatives.
While some progress has been made over the last several months there are no firm developments to report at this
time, however, an issue has surfaced about the ongoing SPBL maintenance contract payments that needs to be
resolved.

There follows a brief summary of the different discussions that have taken place to date. The information was

reviewed with the Santa Paula Branch Line Advisory Committee (SPBLAC) at their meeting June 28, 2010 and the
SPBL comments are included in the agenda item.
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Meetings with County, Fillmore, San Buenaventura and $Santa Paula:

VCTC Staff met senior staff from each of the local jurisdictions along the SP8L Carridor. It has been suggested
that as the primary benefit of maintained operations on the SPSL. is one of economic benefits to the communities
along the corridor that possibly the local jurisdicticns might contribute local fund to maintain continuing operations.
However, while all were supportive of VCTC continuing to keep the SPBL in aperating condition, they did not have
the local funding available to subsidize the maintenance expenditures at this time.

Subseguently, the City of Santa Paula provided written comments with some possible funding alternatives. VCTC
Staff has researched the suggestions included in the Santa Pauta lefter and has already implemented most of the
suggestions. One of the revenue raiser ideas was that VCTC reguest that the County consider foregaing lease
revenues if receives from properties along the SPBL, and instead confribute those revenues to SPBL
maintenance and operations. The County has indicated reservations to this proposal as they believe it is
inconsistent with the original arrangement when the SPBL was purchased. Additionally the County is using thase
lease revenues to support activilies that wouid otherwise nead to be funded from the County general fund; they are
reluctant fo diverl the money.

Fillmore & Western (F&W| Railroad:

F&W pays 1o lease the SPBL for its tourlst and movie trains, and also, receives a monthly payment from VCTC per
contract to maintain the Line between Montaivo and Piru. The agreement between VCTC and F&W is for a
twenty-year period or until July 1, 2021 and can only be terminated for "cause” although "cause” is not defined in
the agreement. A variety of ideas to reduce the maintenance contract cost have been discussed with F&W, and
fhese discussions are still continuing.

There were two issues that arose when reviewing the VCTC/F&W agreemeni. First, it became apparent that
VCTC has been overpaying the cost of the existing maintenance contract. The contract states the annual
maintenance allowance paid to F&W shall be the Jesser amount of $312,000 or the fotal of the grade crossing
funds and annual income derived by VCTC from ils property leases. In the past, VCTC has simply been paying
the monthly fee which is not consistent with the agreement language.

Please see the attached memaorandum from VCTC General Counsel for further explanation on the naturs of the
agreement language. Depending on an interpretation of the term “income derived” the Commission has overpaid
F&W either $130,000 er $670,000 over the last 5-6 years depending upon whether gross or net lease revenue is
used in the caiculation. However, either way, VCTC General Counsel has concluded that the overpayment does
need to be recovered in some fashion,

SPBLAC discussed this issue at great length, with representalives of F&W disagreeing that any overpayment has
been made. FEW firmly believes that the tanguage in the VCTC agenda items approving the two agreement
amendments stales that a set monthly amount wili be paid, even though the agreement amendmenl tanguage
clearly provides two afternative monthly amounts. 8ased on the VCTC Legal Counsel apinion, staff believes the
actual agreement language is the approved amount to be paid, and therefore, staff recommends that effective July
1, 2010, we administer the monthly payment to with F&W consistent with agreement language. Note that, based
on 2009/10 reverues and an interpretation of "income derived” being gross income, VCTC wouid reduce the
monthly payrment of $26,000 to F&W by $2,000-%2,500 per manth.

There was also a second issue concerning payments to F&W that was briefly discussed by SPBLAC. FAW stated
that they have been providing on-call services to VCTC beyond the scope of the mairfenance agreement and
implied they were doing o at little or no additional cost to VCTC. However, a review of the VCTC accounting
records for the past three fiscal years shows that F&W has been paid substantial amounts for: weed abaternent
and debris cleanup (outside the 15" center line); crossing repair and replacement; ballast and track replacement;
emergency respanse to gatessignal knockdowns; and, far other special projects. Therefore, staff does not believe
F&W has provided any services for which they have not been paid.

July 9, 2010
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Because of the difference of opinion, SPBLAC recommended that a more careful and thorough review of the
agreement fanguage take place to preclude any possible legal challenges on the issue, and further, that the
implementation of the agreement as inferpreted by VCTC staff and Legal Counsel not take place for three months
or until Getober 1, 2010 to allow for all concerns and questions to be answered to everyone's satisfaction.

Union Pacific {UP| Railroad:

In summary, VCTC's agreement with LUP requires the Commission maintain the tracks between Montalvo and
Santa Paula without charge as long as UP runa freight on the Line. They currently have one customer,
International Paper, with deliveries/pickups by rail three times a week. UP and F&W have iniliated discussions fo
possibly establish a fransloading arrangement, where the freight would be shifted from UF to F&W near Montalvo.
In this type of arrangement, UP would pay F&W fo transport freight to the UP custamer i.e. intemational Paper.
F&W could then market to provide other freight hauling opporiunities down the SPBL corridor. [t is possible
additional freight customers could be added; this hasn't been a priarity in the past because UR got all the revenue
whiie VCTC shouldered all the costs. Staff will continue working with both UP and F&W on this potential new
source of revenue that would support FEW operations.

Next Steps:

1. Continue discussions with the County about possible use of some or all of the lease revenues on County
area property being diverted to SPBL mainfenance.

2. Effective, either July 1, 2010 or October 1, 2010, administer agreement with F&W consistent with
agreement language. Based on 2009/10 revenuss and an interpretation of “income derived” being gross
income, VCTC would reduce it's monthly payment lo F&W by $2000-$2500 per month,

1. Develop schedule to recaver averpayment of approximately $130,000 made te F&W over the past five
years.

4. Continue to actively engages discussions between UP, F&W, and Metrolink to facilitate shifting freight
hauling activity on the SPBL from UP to F&W.

5. Continue discussions with UP to address lease revenue sharing for SPBL maintenance.

impact on FY 2010-2011 Budget

The impacts to the VCTC 2010-2011 budget of the “next steps” action are not substantial but are meaningful two
ways. First, by administering the agreement consistent with Comrmission approval there is now adeguate
budgeled rasources to fund the F&W maintance agreement for a period of eight months rather than seven as was
described in the Santa Pauta Branchline Task Description. Second, so long as VCTC must remit half of the "gas
line” revenues o UP as is the case with current purchase agreement, the SPBL will have a continuing structural
deficit in excess of $100,000 annually until 2015 when VCTC's pbligafion to share the *gas line” lease revenues
with UP terminates and VCTC will retain all lease revenues,

The continuing challenge will be this structural deficit translates to an approximate $100,000-%$120,000 arnual

impact to future VCTC budgets with the only revenues available to fund VCTC contractual obligations with FEW
being limited public transit funds.
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- Seplember 16, 2010
Mr Darren Keltle
Ventarn County Trnsportalion Commossion
95Q County Sqnare Drive
Sulte 207
Ventura, CA 93001

Re: Santa Paula Broneh Ling
Doar ¥r. Ketue

Thatk you for prompt 1eply  fo ous informalion request of Seplember 14, 2010, (Sra Altachesl) We are
m peocess of revicsog the dacuroens, Jappoars from owr prelimdnary review of the documenls
proviuced thal your agency 8 revicew of the tenns and conclisions of (he ggreements belween the Fillmore
& Western Roilway Company (FE&W) und ths Ventura Counly Transpnrtation Comamission (VUTCY und
review of Lhe Sents Peuls Branch Line begon in 2009,

Prior 1o 2009, budgéls for the Branch Jine and payment of services were negotisled el (e Yranch line

oommitice bovel and then adepted 2s pant of the Moy Metro-Link bedpet process by e entire

conimixsion. This was (be cose since 2t teast the 2004 addendum vs woll al the 2007 addendum. which

was drzfled by VOTC's oounsel, Michell Kahn. Esq. 91l expepditures, Jovel of kfrobotrsement for

services rendered, funding 1evels sud budgel process weye approved through & prblie process, And ix pert
- of the public record.

While it {s the position oM r. Kakm tar the consrast teflects obe scl ol numbers, i1 is F & W poshion Mt
the commission deialled the work needed to mainisio Uie branch line, budgeted e moscy for that work
and thet the F & W purfbrmed the work with VCTC's fullapproval and wos patd fur work completed. To
this €ad, there was fee [br sorvice, service provided and payment mads fot Uhat service!

Fillmore and Westem has comniunicated on framerous occasions hat Yhe cucrent eontract fges nod
aceurately reflect the work required, vegolinted, donc, and paid by VCTC. Tha nctust VCTC process of
bedgelng; sppropristion, billing and scive) work corapleded has beén & cornpletely different process than
hat ceflected Gy the agreemant, Nooelbeless, (his is the course of dmlivg enyeged in by the pajties i an -
effort to malutain avd improwve the Santa Paula Branch Line and related propeties bwned by VCTC.
Accordingly, thé F & W is not able tn rmmburse fundé expendsd lo mammm png impeave VCTC

properiy,

s\

The docummts that your statf pmv\ded are ll!umma‘nng in thef {Fe polontie} dcLof "mcihnba!lmg’ it
setively ised {n tho 2009 material. Fillmore and Western i more (han williag 1o comlnvo 10 exp?ore .
- work witly, partsier with, expend services (o end scek tesolution foi the challenges that VOT'C and you ay
_Direclor have framed. Howeves, reaching back lowo history through allegstions of gifts; angoage of past -
Jeadership o even yourself as “"serewing up” Is not appropriato nor condudive o resohution oF thy ftsned.
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The P & W appreclales your secent altention 1o the challenges it fees in iwsinleining the Saata Paula
Branch Line, We also are awvare that you have defincd your pesiiion og "#o1™ being inihc rallrnad
business, "nal” being 1o the economle development business and “not" have adoquata cesouresy fo
rhaintain 1he smenity of tha Sania Paula Branch Line. Wilh ofl esspect, VCTC is in the railroad busioess
and also is sn engine of ezonomle developmenl. Based upon your catnmems and drose of 121t py
reflested in meetings and he documents preduced we zre olse of the oplnion that your vision for the Jlne
18 to "mothball” It; public pronouncements by YOTC to the conteary.

We look forward to diseussions of solutitms, We understend {he Inclc of financiel resources and {hal g
year is [ikely to ste a mejor reduction in funding from VCTC. Wo are witting te work iewards soletions
10 Lhe issues. Welook forwand to 8 conversation between ol the railroad stakeholders ineluding VETC,
F&W and the Union Pacifie Railroad in un elfort 1o soive several lusuas ourrenily holding Lack progress
of (he Seato Pauin Branxsh Line 1owards 4 solution both of financiol issuas and economic developmen!
concems 1o render this asset stable and viable {ar the future of Venturn County,

[PéW §s unsblc to relmburse VCTC for the funds speat with the express approval of YOTC o the Sant
Pauia Branch Line wiikch is owned by VCTC. To reach back and utiempt Lo wido shat which bas been
publicly suppaned with approvel of budget, use of conlrols and approved appropriation processsd and ful)
review of counse! only casts YCTC fn ap uofartunate Vght.

Thiwk yoo for your kind attention to thiy communication Wekope that we ¢on eonlinug discussions
concenning the resalution of the issves critical to the long term operytion of the Sonta Pawnla Brmnch Ling
witbool Ruthor rebashing of the past which cun only result in fimther confusion and ebstruct Rirward
progress. Shouid you have further questions, please feal fres o call.

Siecrely,

Adof BT

Dave Wilkinsou
Fillmore gnd Western Railway

Information Reqguiest 9-45-10
Fax 9-15-10
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REVISED

Please note the additional recommendation and information are inciuded In bold-face italic.

ftem # 15
October 1, 2010
MEMO TO: VENTURA COUNTY TRANSPORTATION COMMISSION
FROM: DARREN KETTLE, EXECUTIVE DIRECTOR
MARY TRAVIS, MANAGER - TRANSPORTATION DEVELOPMENT ACT AND RAIL
PROGRAMS
SUBJECT: SANTA PAULA BRANCH LINE (SPBL) OPERATIONS AND MAINTENANGCE
CONTRACT
RECOMMENDATION:

+ Effeclive Qtiober 1, 2010 administer malnlenance agreemants as originally approved by the
Commission.

= Authorize thé Exacutive Direclor to rensgotiate mulfiple (eases along the SPBL far maintanenace
and operations on tha SPBL corridor.

«  Approve amendment to the FY 10/41 Santa Paula Branch Line {SPBL) project budge! to
inciude additional lease revenues of 831,000 and signal revenues of $18,100 io fund the
SPEL malntenance conftract for the entire fiscal year.

BACKGROUND:

Fillmore and Western Railroad (F&W) pays VCTC o lease the SPRL for Its taurist and movie trains, and
alsoe receives a monthly payment from VCTC per the approved maintenance confract to maintain the
track and 15 feot on either side along the SPBL between Monhtalve and Santa Paula, The agraement
bétween VCTC and F&W is for a twenty-year period or undil July 1, 2021, Note that 1n addition {o the
monthly maintgnance contract payment the Commission also pays F&W far maintenance work such as -
-wead abatémenl, debris removal; emergency callouts, ete. on {he non-operating properly butside the 15-
feot track arega on a pro;act-by-pro]ect basis. This-additional wark on the non—operatlng property takes
place tha enflre length of the SPBL from Montalvo to Rancho Camulos, :

8y a separa‘ie 20 year agreement approved i 2001, the Cnty of Filmore Ieases the lrack irom VCTC
bétween Santa Pauia to Rancho Carriulos (called the “Fillmore Segment’} and then’ subleases this .
section Of frack to F&W for their tourist and sxcursion train operalions. Fillmore receives 2 monthly
payment from F&W based on the passengers carried on the special tourist trains operated on this'
segment, The maintenance of the track and draa within the fifteen-fool operatmg boundary oh either side
ls covérsd by the Flmoré Segment sublease betweer‘z Flllmore and FEW. -



Two issues recently camae to light when reviewing the VCTC SPBL agreements:

First, the VCTC/F&W agreamenl siates thal under lhe current maintenance cantract FEW shall recelve 2
maintenance allowance in the lesser amount of $312,0C0, or, the tolal of the State/Federal grade crossing
signal maintenance funds and the annual income derived by VCTC from its SPBL leases. This amount
changes each year but thae FY 10/11 Budget estimated combined signal/lease revenues of $238,000.
However, for the pasl several years, VCTC has been paying F&W the maximum monthly amount rather
than the "lesser amount” identiflied in the agreement. The Commisslon discussed this issue in detall at
the July meeling, and postponed the monthly maintenance payment adjustment uniil October 1, 2010.

A final review of the SPBL Jease and signal revenues estimated avalfable in FY 10/11 indicates
lease revenues of $258,000 and signal revenues of $29,100 for a total of §287,100. This fotal is
avallable s the “lesser” amount under tha VCTC/F&W malintenance contract agreement to
support monthly payments to F&W for maintenance of the (rack between Montalvo and Santa
Paula. Affer subtracting the payments already made to F&W from July through September, 2010
{$78,000) there remains a tofal $209,7100 for payoul to F&W for the balance of the year, in monthiy
paymeants from October 2010 through Jfune 20711,

A second issue involvas the City of Filimare's separate sublease agreement with F&W for the porlion of
the SPBL from Santa Paula to Rancha Camulos for tourist and excursion train purposes. The sublease
staias that Fillmaore andfor F8W wil malntain this section of the SPBL, howsvar, for the past several
years, VCTC has been paying for this matntenance. Until the various tease agreemants arerenegoliated,
the maintenance cost for the track and filteen-fool sirip of land on elther side of he track for the Flllmore
Segment is the responsibilily of the Cily and their subleasee.

FY 10111 VCTC Budget Adlustment

This issue was still being explored when the Commission's FY 10/11 budget was approved last June and
a placeholder amount of $182,000 for lhe malnlenance contract was Included in the SPBL projsct budget.
Based on the issues just discussed, the malntenance contract line ltem will need to be increased to fully
fund the year's maintenance work. Maintenance work outstde the track will stiil be handled on a case-by-
case basis and paid rom funds already budgeted for nonr-cperaling property maintenance work.

Staff ig still analyzing anticipated VCTC lease revenues to ansura the maintehance conlract is funded at
the correct level, and we will therefore be preparing a réevised agenda ffeny including the final revenue
amounts and distribute the Information ahead of the Commission meeting October 1%,

As noted, the final caiculdatton just completed Indlcates lease revenue of $258,000 and signsf
ravenue of §29,100 is expected this fiscal year for a total of $287,100. This amount then bacomes
the “fasser” amount paid to F&W for the FY 10/71 SPBL malntenance confract. Because
placeholder amounts for the lease/sighal revenues dnd confract expenses were used when the
budget was adopted, the revenues and expenses for the SPBL project need to be increased {o
account for the additional lease and signaf ravenue fo fully fund the maintenance contract work.
Staff recommends the VCTC budget be amended accordingly.

Update n Potantial Additlonal SPBL Revenues:

Staff is continuing fo work with F&W and UP on geneérating addi‘ti-onal revenues for the SBPL with the goal
of making this vital asset self-sustalning In the near future, We will continue to méet regularly with the
Commission’'s Santa Paula Branch Line Advisory Commiitee (SPBLAC) and will update the Commission

28 progress Is made.

Property Leases .



Staff has been working with F&AW to review the existing SPBL leases to determing if addilional revenues
can be generated 1o offset the ongoing maintenance work. While it does not appear that significant
addhtional revenues can oe found af this time, there is some opportunily to approach lgasenolders about
adding proparty to their exisling leases and bringing in more money; we will continue this effort.

Unlon Pacific (UP) Railroad

VCTC's agreement wilh UP requires the Commission mainiain the tracks between Montalvo and Santa
Paula withoul charge as long as UP runs {reight on the Line. They currantly have ons ¢ustomer,
International Paper, with delivaries/plckups by rail three times a week. Staff is conlinuing discussion with
UP and F&W to possibly establish a transloading arrangement, where the frelght would be shifted from
UP to F&W near Montalvo. In this ype of arrangament, UP would pay F&W to transport freighl to the
exisling UP customer i.e. International Paper, however, F&W could also provide othar freight hauling
opportunities to customers all along the SPBL corridor, 1t is possible additional freight cusiomers could
be added. This hasn't been a pricrity in the past because UP gof all the revenua while VCTC shouldered
all the cosls. Staff will continue working with bolh UP and F&W on this potenfial new source of revenus
to support FAW operations.

Next $teps:

1. Effeclive October 1, 2010, VCTC will administer maintanance agreement with F&W consistant
with VCTC/F&W agreement language, and also, the Cily of Fillmore will adminisler their
agreemenl wilh F&W consistent with the sublezsseal agreement’s language.

2. Effeclive Juiy 1, 2011, a schadule to recover ovarpayment of approximately $137,452 made to
F&W over the past five years will be devaloped. This overpayment issue is still being reviewed
with F&W,

3. Coniinue lo investigale poléntial laase revenue increases along the SPBL. to generale additional
revente. .

4. Conlinue o actively engage discussions between UP, F&W, and Metrolink to facilitate shifting
freight hauling activity on the SPBL from UR to FAW.

5. Amend tfie FY 10/17 VCTC SPBL project budgat for ¢contract malntenance to include
additional iéase and signal funds to fully fund the annual SPBL mainfenance contract

between VCTC and FAW.
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Qcober 14, 2010

Mr. David Wilkinson, President
Fillmore & Weslern Railroad
351 Sanla Clara Streel
Fillmore, CA 83015

Subjecl: Adjusimenl lo FY 10411 Sanla Paula Branch Line Mainlensnce Contracl Paymen(s

Dear Mr. Wilkinson:

As we discussed and as approved by the Commission al its Oclober 1, 2010 meeling, we will be
making an adjustment lo the monthly paymenis made to Flllmors & Weslarn Railroad {F&W)
beginning with the Oclober paymeni. The change is being made In accordance wilh the tarms in
Seclion 4.8.2 of the adopled agreement between VCTC and F&W for operalion of Ihe Sanla
Paula Branch Line (SPBL).

Specifically, & final review of lhe SPBL lease and signal revenues eslimated available in FY
10/11 indicales lease revenues of $258,000 and signal revenues of $29,062 for a 1olai of
$284,062. This 101al is avollable as the "lesser” amount under the VCTC/F&W mainienance
contract agreement to support monthly paymenis o F&W for mainlanance of the track between
Montzlvo and Santa Paula, After sublracling the payments already made 10 FAW from July
through Septermnber, 201G ($78,000) there remains & 1olal $208,062 for payout Lo F&W for the
balance of the yaar, in monihly paymenls from Oclober 2010 through June 2011,

‘Thank you lor working with us 1o sorl gul lhe paymenl schesule. We appraciale your cooperation
and assisiance in mainlaining the SPBL and look forward lo continuing lo work wilh you in the
[ulure, .

Please give Mery Travis a call al 805-642.1591 ext. 102 or emsit: mlravis@qoverntura.org if you
have any guestions.

Sincertely,
M' P.”:

Darien Kelle
Exgculve Oiracior

co. Sally DeGeorge, Director of Finance

950 County Square Dr. Suite 207 - Vennww, Califomia 93003 « (805) A42-1597 + fax (R03) 642-48G0 » www poventurs.arg
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VENTURA COUNTY TRANSPORTATION COMMISSION
SANTA PAULA BRANCH LINE ADVISORY COMNITTEE
(SPBLAC)

WEDNESDAY, NOVEMBER 16, 2011
3:30-5PM

www.goventura.orgq

AGENDA*

*Actlons may be taken on any item fisted on the agenda

VENTURA COUNTY TRANSPORTATION COMMISSION CONFERENCE ROOM
950 COUNTY SQUARE DRIVE - SUITE 108
VENTURA, CA 33003

In compliance with the Americans with Disabilitles Act and Governmeni Code Section 54954.2, if special
assistance is needed to participate in a Commission meeting, please contact the Clerk of the Board af
(805) 642-1581 ext 101. Nolification of at leas! 48 hours prior to meeting lime will assist staff in assuring
that reasonable arrangements can be made fo provide accessibility at the meeting.

1. CALL TO ORDER
2, ROLL CALL

3. PUBLIC COMMENTS {For items not on the agenda)~ Each individual speaker is imited fo speak
thres (3) continuous minufes oriless. Any written documents te be disinbuted or presented lo the
Commission shall be submitted fo VCTC SPBLAC staff  This policy applies to Public Comments
and comments on Agenda ltems.

Under the Brown Act, SPBLAG shoulfd not take action on or discss matters raised during Public
Comment portion of the agenda which are not iisted on the agenda. SPBLAC members may refer
such mafters to staff for factual informalion or to be placed on the subsequent agenda for
congideration.

4. APPROVE SUMMARY FROM MARCH 3, 2011 SPBLAC MEETING - PG. 3



Santa Paula Branch Line Advisory Committee Agenda
November 16, 2011
Page 2

10.

1.

COMMITTEE MEMBER/STAFF REPORY
This item provides the opportunity for the SPBLAC members VCTC staff to report on attended
meetings and any other items related to SPBLAC aclivities.

ADDITIONS/REVISIONS — The SPBLAC may add an itern to the Agenda after making a finding
that there is & need lo take immediale action on the itemn and that the tem came 1o the allention of
the SPBLAC subsequent to the posting of the agenda. An action adding an itemn fo the agenda
raequires 2/3 vole of the SPFBLAC. If there are less than 2/3 of the SPBLAC members present,
adding an item to the agends requires a unanimous vole. Added items will be placed for discussion
at fhe end of the agenda,

SANTA PAULA REQUEST TG ANNEX A PORTION OF THE SBPL - PG. 5

Recommended Actlon:

Approve the reques! from the City of Santa Paula to annex a portion of the Santa Paula Branch
Line (GPBL} info the City's East Area Project Phase 1.

Responsible Staff: Mary Travis

FRA REQUIRED SPBL RAIL BRIDGE INVENTORY PRGJECT UPDATE - PG. 8
Recommended Action:

Receive and file update report.

Responsible Staff: Mary Travis

FREIGHT OPERATIONS ON THE SPBL UPDATE - PG. 9
Recommendad Action:

Approve staff initiatives ¢ improve freight operations on the SPBL.
Responsible Staff: Darren Kettle

FUTURE MEETINGS

Recemmended Action:

Approve tentative dale for next SPBLAC meeting.
Responsible Staff: Mary Travis

ADJOURNMENT



Iltem # 1,

ltem #2.

[tem # 3.

ftem # 4,

Item # 5.

ltem #6.

ltern # 4

Summary of 3/3/11 SPBLAC Meating

Call to Order/Self Introductions:

The meeling was called to order at the VCTC Conference Rooim ot 2:30 PM.
Attending the meeting were Commissioners Patti Walker, Kathy Long and Ralph
Fernandez. Als¢ atlending were Dave Wikkinson, Bill Bartels, Marfin Hernandez,
Kathy Connell, and, Dave Fleisch, and VCTC staff members Darren Kettle and
Mary Travis.

Approval of 9810 SPBLAC Meeting Summary.
The meeting summary was approved.

Update on SPBL Maintenance Qperations:

Staff updated the Committee on the ongoing discussions with all parties involved
in SPBL operations. In accordance with the existing agreements, from now on,
the City of Fillmaora will be working with the Fillmore & Western (F&W) Railroad o
maintain the tracks on the “Fillmore Segment” between Santa Paula and Rancho
Camulos. VCTC, working with F&W, will maintain the tracks betwaaen Moniaho
and Santa Pauls, and also, will continue to maintain the property outside the 15-
foot \rack arsa. Also, in the area of increased freight service, discussions with
Union Pacific Railroad are still continuing,

Draft FY 2011/12 Santa Paula Branch Line (SPBL) Project Budget:

Staff reviewed the proposed FY 2011712 budgst for continued operation and
administration of the Santa Paula Branch Line. The draft budgst totals $587.650
and includes funds for administration and maintenance of the SPBL. Aflar
review, the Committee recommended the SPBL budget be forwarded o the
Commission for approval,

Circulation of Request for Proposals for Federal Railroad Administration
Bridge inventory Program:

Siaff reviewed the Fedecal Railroad Bridge Inventory requirement and siaff
recommendafion to issue a Request for Proposals (RFP) far consultant
assistance to compiete the necessary work. The federal deadifing for completion
of the first phase of the project is September 13, 2012, After the initial inventory
is completed, the capacity of each of the rail bridges will have to be calculated
under Phase 1i of the requirement. After discussion, the Committes
recommendad the RFP be forwarded to the Commission for approval.

Solicitation of Firms for SPBL and Coast Main Line Right-of-Way Services:
Staff reviewed the current arrangements for right-of-way maintenance on the
SPBL and Coast Main Line properties owned by VCTC. The maintenance has
beer handled on an as-needed basis for several years by the Fillmore & Western
Railway {F&W) and Van Nortwick & Associates on the Coast Main, Both F& W &

3



SPBLAC
Novembar 16, 2011
l[tem #4

Page #2

ltem # 7.

ltem # 8

ftem # 9

ltem # 10.

Van Nortwick crews are certified and insured to work next to aperating rail lines,
and both companies have performed in an excellent and efficient manner.
However, 1o make sure the work is handled in the most competitive way, staff will
seek proposals from cther finhs to ensure the price paid is the bast for the
needed work. After discussion, the Committee authorized staff to seek
comparative prices for right-of-way mainlenance to establish a "bench” of firms
that can be retained as nesded.

Federal Railroad Administration (FRA) Inventory of Signals/Grade
Crossings by Fillmore & Western Rallway (F&W):

Staff reviewed the FRA requirement that all owners of railroad property have a
current and updaled inventary of signal eguipmenl and grade crossings. Rail
owners are subject to fines if this information is not available upon request by the
FRA inspectors. Because this is a matter of urgency, and because FAW alreacy
have much of the needed inventory information on file, it is recommended F&W
be approved to complete the necessary inventory work. Funding for the project
has been included in the FY 2011/12 SPBL budget. The Committee approved
this recommendalion be forwarded to the Commission for approval.

Request for Property Lease of Parking Lot in Santa Paula at 10" Street:
Staff presented a request forwarded to VICTC by the City of Santa Paula from
Sanla Paula Promsnade Inc. to lease a parking lot near the railroad tracks at 10
Streel. Staff recommends the lease be approved, pending review of the properly
ownership and comparable lease rates; the Committee approved the staff
recommendation.

Schedule Future Mestings:
No immediate actions are anticipated in the near fulure. Therefore, the next
meeling date was not set but will be called in the Fall when needed.

Adjournment:
The meeting was adjourned at 5 PM.
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Item # 8

November 46, 2011
MEMO TO: SANTA PALILA BRANCH LINE ADVISORY COMMITTEE (SPBLAC)

FROM: MARY TRAVIS, MANAGER OF TRANSPORTATION DEVELOPMENT ACT
AND RAIL PROGRAMS

SUBJECT: UPDATE ON FEDERAL RAILROAD ADMINISTRATION REQUIRED RAILROAD
BRIDGES INVENTORY PHASE ONE PROJECT

RECOMMENDATION:

¢ Receive and file update repost on completion of Phase One of the requirements of the Federal
Railroad Administration (FRA) Final Rule on Railroad Bridge Inventory and Safety Inspections.

DISCUSSION.

The Federal Rallroad Administration {(FRA) has published its Final Rule requiring railread track owners to
adopt and follow specific procedures to protect the safety of their bridges and to strengthen faderal
oversight of railroad bridge maintenance programs. The rule is 2 requirement under the Rail Safety
improvermnent Act of 2008,

VCTGC, as owner of the Santa Paula Branch Lins {SPBL) railroad, is subjsct to this requirement. There
are 39 bridges along the SPBL of varying sizes between East Ventura and Piru.

The Final Rule requires track owners {or “Agency”) lo impiement a rail bridge management program that
has two phases. The first phase must be completed by September 13, 2012 and includes the following:

« Agency must inventory all railroad bridges owned by the Agency.

«  Agency must maintain design documents for each railroad bridge.

«  Agency must documen! ali repairs, modifications, and inspection of railroad bridges subject to
FRA review.

« Agency must establish a program to undertake at igast annual inspeclions of all owned railroad
bridges

+«  Agency must conduct special inspections if weather or other condilions warrant such inspections.

+  Agency must develop and maintain a secure records management system.

+  Agency must designate qualified, responsible persons to carry required tasks under the Final
Rule.

At its March meeting, SPBLAC discussed the requirement and recommended to the Commission that
consultant assistance be retained for the project. In June, the Commission approved issuing & Request
for Proposalg {RFP) to compiete this required work.



SPBLAC
Nevember 16, 2011
[tem #3

Page #2

The RFP was posted on VCTC's website and the RFP was also mailed diregtly to six firms who had
expressed interest In the project. Based on the prices submitled, and also, the past positive working
exparignce with the firm, JL Patterson & Associates was awarded the contract. It should be noted that
the firm is very familiar with the SBPL from its work on the 2007 SPBL Aclion Plan, and they have already
started o collect the necessary information.

The schedule for the project is as follows:

Oclober -November, 2011: Update bridge inventory/obtain available as-built plans
December-January, 2012 Wirite draft bridge management plan

February-March, 2012: Prioritize bridge ratings

Agril-May, 2012: Complete final bridge management plan

June-July, 2012 Develop/secure records management plan

July, 2012: Completa project/sumit plan & invenlory to FRA

Note that, after Phase One Is completed for the SPBL and submitted to the FRA, VCTC wiil then begin
Phase Two of the FRA inventory requirement. Phase |l has to be completed within five years after Phase
One is finished (or no later than September 13, 2018). In Phase Two, the Agency must schedule an
evaluation for any bridges for which the load capacily has not already been determined as discovered in
Phase One. This load capacity evaluation must be completed by a railroad bridge engineerin
conformance with FRA regulations. After we have completed Phase | and have more information, staff
will likely recommend placing this Phase Twe work in the FY 2013/14 or FY 2014/15 VCTC budget.
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Item # 9

November 16, 2011

MEMO TO: SANTA PAULA BRANCH LINE ADVISORY COMMITTEE (SPBLAC)
FROM: DARREN KETTLE, EXECUTIVE DIRECTOR

SUBJECT: UPDATE CN SPBL FREIGHT OPERATIONS

RECOMMENDATICN:

s [nitiate actions to transfer common carrier service from Union Pacific (UP) o Flimore & Western
{F&W) Railway as permitted by the SPBL Shared Use Agreement between UP and VCTC.

DISCUSSION:

When VCTC purchased the SPBL from Southern Pacific (SP) Railroad in 1896, the Commission entered
into a Shared Use Agreement with SP to allow continuation of existing freight service on the Lina, The
Agreement was transferred to Union Pacific (UP) Railroad when UP purchased SP. The agreement
requires the Commission raintain the tracks between Montalvo and Santa Paula without charge as long
as UP runs freight on the Line. Because VCTC contracts with F&W ta manage the SPBL, when UP has
freight lo deliver, UP contacls F&W, and F&W then dispalches the {rain and controls the actual freight
delivery.

For the past two years, staff has been working with UF to improve management of the freight operations
on the SPBL. UP currently has one customer, International Paper, with deliveries/pickups by rail three
times a week. VCTC, UP and F&W have been discussing establishment of a fransloading arrangement,
where the freight would be shifted from UP to F&W near Montalva. [n this type of arrangement, UP would
pay F&W to fransport freight to the UP customer 1.e. International Paper. FA&W could also market to
provide other freight hauling opportunitias to potential customers along the Line; this hasn't been a priority
in the past because UP got all the revenue while VCTC shouldered all the costs.

While freight management on the SPBL is importani 1o VCTC and F&W, it is not a high priority for UP and
we have not been able {0 get them io focus altention on this issue, The oberating agreement in place
betwsen VCTC and UP does allow VCTC to give a six-month notice 1o UP and the federal Surface
Transportation Board (STB) to transfer common carrier freight service. This should not be a problem
because F&W is aiready fully qualified as a "common carrier” for rail operalions and the movement of
UP's freight will not be adversely innpacted.

The change will require an amendment to the VCTC/UP Shared Uise Agreement and approval by the
ST8. The current Shared Use Agreement does place the responsibility for damages fo VCTC should UP
incur damages brought about by the request to transfer common carrier service. As it is the intent of
F&W to confinue freight ssrvice to international Papec, general counsel believes the risk of damage is
minimal.
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Miemo to Darren Kettle from Dave Wilkinson - Fillmore & Western

July 27, 2012
Dear Darmen;

The Fillmore & Wastem would like 1o propase a 20 year franchise for the operation and
maintenance of the Santa Paula Branch Line, The first 5 years would be al a fee of $1
per year. The subsequent perlods would be at 5% of net based on rail line income from
tourlsm and freight service, It would be the purpese of the franchise to give the F &W
full respansibliity andg control of the full line and entire right of way. Ip the short term,
VGTC would re-allocate the $80,000 for bridge study to brdge repalr and the Filimore &
Western would assume the responsibility for the bridge certification that is due by 2615
The Fllimore & Western is currenily accepting freight service through the Unlon Pacific.
This frelght Is wind trains that are in need of reconfiguration. This has resulted in a sel
af Informat operational agreements between the £ & W and UP. In researching currant
funding schemes that appear 1o have some traction, freight as a funding source for line
improvernent, economic development and (nfrasiructure goods movement are all
present. it would be F & W's desire to feverage the VCTC project list la include specific
line improvements for federal funding as a pariner. Since 2004 wheo the lasl |ease
amendmenl was processed, much has changed. Itis F & W's desirs ‘o be an alignad
partner in that change Instead of the reciplent of litigation, threats, and innuende. To
this end, it would be the goal and desire of F & W to work to enhance the custent asset
througi a thoughtful public arivate pannership. This means that a healthy aperatar
creates a healthy asset.

In no specific ordar, the foliawing items are areas of clarification and regotiation.
General argas of [nteras! nclude:

The Fllimore & Western would-have: )

Exclusive Right to Operate and the exclusive rght and responsibility to maintaln the
entire ling to at least class 1 standarg. The deai would be for a lerm of 20 years with
check back a1 5 year Intervals. For the first § year interval the fee io VCTC wauid be $1
per year. This right and responsibility is based on the cleac shared responsibilities of
tha line owner and the leglslalive suppod ar affimation of desire and outcome from the
owner VCTC.

Responsibility of Proparty Qwner:
Affiern thraugh legisfative action the branch line as an asset
Affirm through legislative aclion the branch line as an sconomic driver

Affirm through legisiative action the speclfic areas of Business development to include:
Frelght

Maviea

Commuter partnership Traln, VCTGC, FATCO

Train Maintenance, Wind train

Page 1 of 3 Flilmore & VWeslarn Franchise Proposal 0B-01-12



Memo fo Darren Keftle from Dave Wilkinson - Fillmare & Western

Tourlsm Partnerships with ... Santa Paula, Flllmare, Bennet's Honey Farm, Railfest,
Pumpking, Christmas frains, Limonetra, Thomas, 4th of July, May Festival, Balloon
Festival

Affirm the Legisiative requiremenis for property management by daclaration of the
operator as the property managemen! authority

Affirm the Leglsiative requlrements far declaration of operator's avtharity for
management of the railroad right of way.

This would include Frora a perspective of railroad sight of way.

A legislative setting of change in condition for lease fee

A legislative setting of the Lease fee

A leglslative setting of 1he right of entry fee

A legislative selting of the plpsfine ar ullllty fee

Adaoplion of standard lsase agresment

Adeption of siandard access agreement

Adoptton of standard alse Inaured reguiremants for private rall crossings

Affirrmation that Allleasa income will acerue to the line for The whole branch
Leoase Incoms to branch

Lease menagament autharity rmade clear for:

Lease management

Property rdjacent leases

Access leases

Authority to fence

Authority to collecl leases in partnership with VCTC

" Backing of VCTC iegiglative authorily to authorize colleclion of lease and legal autharily
{o provide collection

Right of Way definitions

Current is 15' from centerline

New, the whoie right of way

Abatsrmernt of hazards with authorlty from VCTC and monetary supper for the same

Limits 1o llability es e railroad

Partner in Federal funds for freight movemeant Improvement
Valldatlon of exclusiva right to operate as the branch frelght milroad

FRA requirements supporl elther leglslatively andior lagisiatively and ronetarily
Partner in Federal funds for pecple movement

lndemnification from lawsuit for actions of owner
Indemnificaiion and all feas covered for any insult to lease through actlons of owner

The Fillmore & Western would be responsible for annual budgeting for the line with
concurrence of the owner, This budgeling process weuld depend on annvual lease

Page 2 of 3 Fillmara & Weslern Franchise Proposal 08-01-12
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Memo to Darran Kettle from Dave Wiikinson - Fillmore & Western

income, signal income, weeds and hazards sugpor, and 2 working budget dsveloped
by Fillmare & Westem using siandards of the ¢ail industry.

Budget Conslruction:

That the owner and tha operator will produce a warking list for funds that Is recognized
in the county, state and federal arena for line protection, improvement and repalr.
Creation of a capital repairs budget and ressrve (s fundamental {o (hls budgst
conslrustion. Curcently, thare (s no capital resarve.

Capital repalrs
Bridges
Cresks
Washouls

Capital Prolects

Slanal Replacemsnt entire branch
Crossings replacement entire branch
Roadbad upgrades

Inspection areas
Track

Right of way
Adjacent property
Signals

Maintenance areas

Boita

indlvidual tles {up to three)
Leveling

Solkes

Signs

Cerain Capital Improvements/Repairs

Pege dof 3 Fillmore & Western Franchise Proposal 08-01-12
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VENTURA COUNTY TRANSPORTATION COMMISSION
SANTA PAULA BRANCH LINE ADVISORY COMMITTEE
{SPBLAC)

WEDNESDAY, October 17, 2012
3:30 - 5 PM

www.govenltura.org

AGENDA*

*Actions may be taken on any item listed on the agenda

VENTURA COUNTY TRANSPORTATION COMMISSION CONFERENCE ROCM
850 COUNTY SQUARE DRIVE - SUITE 106 (Downstairs)
VENTURA, CA 93003

In compiiance with the Americans with Disabiiitics Act and Government Code Seclion 54954 .2, if special
assistance is needed lo participate in a Commission meeling, please confact the Clerk of the Board af
(BO5) 642-1597 ext 101. Notification of at least 48 hours prior to meeting time will assist staff in assuring
that reasonable arrangsments can be made (o provide accessibility at the meeting.

1. CALL TOC ORDER

2. ROLL CALL

3. PUBLIC COMMENTS (Foritems not on the agenda) — Each individual speaker is limited to speak
three {3) continuous minutes or fess. Any writfen documents to be distribuled or presented to the
Commission shall be submitted to VCTC SPBLAC staff. This pclicy applies to Public Comments
and comments on Agenda ltems.,

Under the Brown Act, SPBLAC should not take action on or discuss matters raised during Fublic
Comment portion of the agenda which are nof listed on the agenda. SPBLAC members may refer
such matters to sialf for factual information or to be placed on the subsequent agende for
consideration.

4. APPROVE SUMMARY FROM MAY 16, 2012 SPBLAC MEETING



Santa Paula Branch Line Advisory Committee Agenda
October 17,2012
Page 2

5. COMMITTEE MEMBER/STAFF REPORT
This item provides the opportunity for the SPBLAC members VCTC staff to report on aftended

meelings anhd any other items related to SPBLAC acfivties.

6. ADDITIONS/REVISIONS - The SPBLAC may add an item [o the Agenda after making a finding
thal there is a need lo take immediale action on the ifem and that the item came fo the altention of
the SPBLAC subsequent lo the posting of the agenda. An action adding an item to the agenva
requires 2/3 vole of the SPBLAC. |f there are Jess than 2/3 of the SPBLAC members present,
adding an item to the agenda requires a unanimous vole. Added items will be placed for discussion
al the end of the agenda.

7. FRA REQUIRED SPBL RAIL BRIDGE INVENTORY PROJECT UPDATE
Recommended Action:
Receive update on FRA-required rail bridge invenfory and repairs.
Responsible Staff: Mary Travis

8. FILLMORE & WESTERN RAILWAY PROPOSAL FOR LONG-TERM OPERATIONS AND
MAINTENANCE QF THE SPBL
Recommended Actions:

Direct staff to continue working with Fillmere & Westemn Railway to structure a long-term
arrangement for opecation and maintenance of the SPBL.

Concur with staff recommendation to Commission authorizing the Executive Director fo execute a
contract with Egan Censulting Group not to exceed $50,000 for assisiance to review current
operational agreements on the SPBL.

Responsible Staft: Darren Kettla

9. FUTURE MEETINGS
Recommendsd Actian:
At this time, no meeling is scheduled,
Responsible Staff: Mary Travis

10. ADJOURNMENT



ltern # 1

item & 2

tem #3

tlem # 4

ltem # 5

tem#8

ltem # 7

N ltem # 4

ummatry of 5/16/12 SPBLAC Meetin

Call to Order;
The meeting was called to order at the VCTC Conference Raom at 3:30 PM by

County Supervsor Kathy Long.

Roll Call:

Attending the meeting in addition fo Commissicner Long., were Commissioners
Jamey Brooks (Fillmore), and Carl Morehause (San Buenaventura). Also
attending were Dave Wilkinson, Biil Bartels ang AJ Farrar from Fillmore &
Western Railway (F&W), Dave Fleisch and Kathy Connell from Ventura County
Public Works Transportation, Fillmore City Manager ¥ vonne Quiring, JL
Patterson project managers Dan Davis and Richard Genzalez, VCTC Legal
Counsel Mitch Kahn, and, VCTC staff Darren Kettie and Mary Travis,

Public Comments for items not on the agenda:
Thers were no public commenis.

Approval of 11/16/11 SPBLAC Meeting Summary:
The meeting summary was approved.

Commlftee/Staff Report:
There were no Committee or staff reports.

Additions/Changes to Agenda:
There were no changes or additions to the agenda.

Update on Federal Rallroad Administration (FRA) Bridge Inventory Project:
Darren Keitle infroduced Dan Daws, JL Palterson & Associates, who has been
managing the FRA required railroad brdge inventory for the SPBL. Dan briefly
reviewed the raquirement and sald the SPBL is actually in remarkable shape bul
there are four bridges needing repairs and one of them had o be taken out of
senvice. Dave Wilkinson with F&W mentioned they had already repaired this
bridge because if was needed immediately hack in service for their operations.
Darren mentioned there is a federal program with loans avall able for railroad
rehabilitation projects, and that VCTC could work with F&W on obtatning this
money. Dave responded he would be glad to work with VCTC on thig but
operation of the line has lo be a partnarship.

Superdsor Long noted that, as SPBLAC has already discussed, the
Commission owns the SP8L and must therefore manage the asset and net walk
away from it, so some type of joint VCTC/F&W appfication would be appropriate.
She also asked about VCTC’s agreement with UP for freight; it was confirmed
that as long as UP wanfs to run freight on the SPBL, VCTC has to keep the line
open. However, because the only customer currently is Infernational Paper in

3



tem # 8

ltern # 9

tem # 10

Iterm # 11

Santa Paula, and they have just announced the Santa Paula plant is closing, the
current status of freight service on the line is uncertain.

Dan Davis noted thaf the bridges cculd remain open at least temporarity if they
were inspecled bi-weekly, and that JL Patterson could do this inspection as long
as needed with a minor change-order to their curent contract with the
Commission. Dave Wilkinson suggested that F&W staff might be able to handle
these inspections; Dan said he would work with F&W on this to ensure the
inspections were properly completed. Darren safd an adjustment to the JL
Patterson contract for this purpose would be possible.

it was agreed the next steps would be for VCTC staff te:

1. Make arrangemenls for with JL Patlerson and F&W to handle the brdge
inspections until it is decided by SPBLAC what to do about the bridge
repairs.

2. Continue to work with Union Pacific to transfer any {uture freight operations
to fhe F&W.

3. Postpone the repairs to the Ellsworth Barranca bridge until freight operations
of some type resume.

4, VCTC work with FA&W on obtaining federal railroad rehabilitation funds.

The full bridge inventory repair will be available in early June and will be
distributed to the SPBLAC for reMew al the anticipated June SPBLAC meeting.
After SPBLAC consideration, the bridge inventory will be presented 1o the
Commission in July and then sent to the FRA no |ater than September 13, 2012,

Update on Freight Operations on the SPBL:

Carren Ketlle summarized the staff initiatives to work with Unjon Pacific (UP) and
F&W to transfer freight operations on the SPBL te F&W. The operating
agreement in place between UP and VCTC allows VCTC to give UP a six-menth
notice to UP and the Surface Transportation Board (STB) to transfer common
cammier freight sendce, and staff recommends initiating action in that direction.

Santa Paula Branch Line FY 2012/2013 Proposed Budget
Afler brief discussion, it was recommended the proposed budget be forwarded to
{he Finance Committee and then the full Commission for approval.

Schedule Future Mestings:
The next meeting will be June 20, 2012 at 3:30 PMm at the VCTC Conference
Room.

Adjournment:
The meeting was adjourned at 5 PM.
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ltem# 7

QOctober 17, 2012
MEMO TO: SANTA PAULA BRANCH LINE ADVISORY COMMITTEE

FROM: MARY TRAVIS, MANAGER OF TRANSPORTATION DEVELOPMENT ACT AND RAIL
PROGRAMS

SUBJECT: SANTA PAULA BRANCH LINE RAIL BRIDGE INVENTORY UPDATE
DATI
+« Recejve and file.

DISCUSSION:

In 2011, the Federa! Railroad Adminisiration (FRA) published ils Final Rule vequiring raiiroad track
ownars to adopt and follow specific procedures to piotect the safety of their bridges and to strengihen
federal oversight of raiiroad bridge maintenance programs. VCTC, as owner of the Santa Paula Branch
Lina (SPBL) rallroad, was subject t¢ this requirement. Fhase One of the requirement was completion of
an inventory of the 37 brdges on the SPBL, which was finished last month via a Commission contract
with JL Patterson & Associates. The report has now been submitted for review fo the FRA,

In summary, JL Patterson found these are four bridges on the SPBL with structural laws. Three of the
four hridges have comparatively smalier problems but one of the bridges is bad encugh that it had to be
put out of servica. This last neoted hridge is over a barranca just east of Saticay. When it was “red-
tagged”, 1t eflactively halted rail operations at this lecation on the SPBL until the bridge is repajred.
Because this happened at the same time Internationat Paper annguncead it was closing its Santa Paula
facility, thers is no requirement for VCTC {o repair the bridge. However, if future freight opportunities
oceur, the bridge will need to be repaired before those operations can take place on a regular schedule.

JL Patterson made the following assessments of all the probiem atic bridges and estimated repair costs as
follows:

1. Mile Post #408.60 (near Eilsworth Barranca just east of Saticay)
6,022 foot ballast deck trestie ngeds hoth end abutment wood stringers replaced; bridge is
currently closed.
Estimated repair cost. $75,000

2. Mile Post # 418.08 (near the Chiistmas tree farm at Haflock Drive just east of Santa Paula)
A small {15 foot) bridge over cuivert needed repair to both abutment supports — repair cost
$20,192 (note: repalrs on this bridge have already been completed by F&W {0 allow their tourist
trains {o operate)



3. Mile Post # 416.40 {over Haun Creek east of Santa Paula)
45-foot pallast deck trestle bridge has been problematic during storms for several years and
needs reinforcement. In addition, stringers an spans one and two on the left side and span three
on the right slde need to be replaced and bert two needs replacement with a posted pile bent on
a concrete sill. Bridge is open with monthly inspections and slow orders.
Estimated repair cost: $45,000 - $50,000

4. Mile Post # 420.22 (over unnamed barranca just west of Hall Road west of Fillmore)
Ballast deck tresfle bridge needs abutment one ¢ap replaced, span one on the right side stringers
replaced and the cross bearns reinforced. Bridge is open with monthly inspections ang slow
orders,
Estimated repair cost: $25,000 - $30,000

Al the September VCTC maeting, Fillmere and Westem Railway (F&W) provdead their perspective that
the Commission is responsible for repairing the Ellsworth Barranca bridge just east of Saticoy. However,
after review of the existing agreements, General Counsel concluded that VCTC is nol responsible for
making any bridge repairs necessary for F&W's aperalions: an opinion from the General Counssl is
attached. Also included in the General Counsel report is his opinion about an additional issue, that is,
whether or nol prevailing wages will have to be paid on the work. After reviewing the Labor Code,
General Caunsel has concluded that prevailing wages will have (o be paid and should be paid in general
by the F&W for work related 1o the existing agreement as they are a recipient of public funds.

Because FAW is valued partner to the Commission on the track to maxe the SPBL self-supporling, staff
wilf continue working with them to identify funds F&W could use for the bridge rapair work. The concern
wilh federal and/or State loan or grant programs is the time required to access these funds and also the
eligihility of the bridge repairs. As an altemative (o a State or Federal grant, VCTC could facilitate short
temn, low interast financing using the curent balance of State Transit Assistance (STA) funds.

After discussing the repairs in greater detail al the Octobe 5™ Commission meeting, staff was directed to
further explore some type of allocation or lean of the STA funds to make sure repairs are in place as soon
as possible. Staff will continue to work with F&W on this project.
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[tem # §
October 17, 2012
MEMO TO: SANTA PALULA BRANCH LINE ADVISORY COMMITTEE (SPBLAG)

FROM: MARY TRAVIS, MANAGER CF TRANSFORTATION DEVELOPMENT ACT AND RAIL
PROGRAMS

SUBJECT: FILLMORE & WESTERN RAILWAY PROPOSAL FOR LONG-TERM SANTA PAULA
BRANCH LINE OPERATIONS AND MAINTENANCE

EC END N

* Direct staff to continue working with Fillmore & Westem Railway (F&W) to siructure a long-lerm
arangement to operate and maintain the Santa Paula Branch Line (SPBL).

v Concur with staff recommendation to Commission authorizing the Executive Director to axecute a
contract with the Egan Consulting Group nof to exceed $59,000 for assistance to review current
agreements for maintenance and operation of the SPBL.

Gl LON:

VCTC has partnered with the F&W to operate and maintain the SPBL since the Line was purchased from
Seouthem Pacliic Railroad in 1986, This partnership Is documented in a {ease between the Commission
and F&W for operation of their tourist and movie train services, and also, for maintenance and upkeep of
the Line and for 15-fest on either side of center lire. On a case-by-case basis, F&W also does special
malnenance activities when autherized by staff such as emergency call-out re pairs, weed abatement and
fragh pickup on the SPBL on VCTC property outside the 15-foot operating agreement.

Staft has continued to work with F&VW over the past several months to update the existing agreements
and to arange a settlement for past overpayments made under the VCTC/FEW maintenance contract.
At the same time, F&W has been considering their fulure operations and the best way to manage them.
As a starting point to discussions, F&W submitted the attached initial propesal for a 20-year franchise on
the SPBL for both operation and maintenance of the Line, and it is presented for your information.

In addition to staff continuing to work with F&W, and after discussions with the other Transportation
Commissicns who own and/or operale railroad propery, it is recommended that VCTC procure consultant
services 1o provide a professional and objective revew ofthe SPBL operations with the uitimale goal of
the SPBL becoming self-sustaining. Because of the specialized nature of the railroad and property
management business grealer expertise is needed to evaluate all aspects of the SPBL in order ta achieve
the Commission's goals. This analysis has never been done before and it is critically important that it be
completed now,



Staff recommends the VCTC contract with the Egan Consulling Group to guide us forward; details about
Thomas Egan, Principal of the firm, are attached. If SPBLAC decides to proceed in this way, a cetailed
contract with goais, objectives and timelines will be developed along with associated costs.

In anticipaticn that consultant services might be needed this fiscal year, funding far this purpos e was
included in the FY 12/13 SPBL budget. Originally, these funds were to be used for Phase !l of the FRA -
required Rall Bridge inventory. However, completion of the inventory is not required until 2018 altowing
these budgeted funds to be used instead for this purpose.



EXHIBIT 16



STATE OF CALIPORNIA

Ednnmd G, Brgwa Jr., Goveror

PUBLIC UTILITIES COMMISSION
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January 4, 2013

Mary Travis

Program Manager — Rail and TDA Programs
Ventura County Transportation Commission
950 County Square Drive, Suite 207

File Number: N.1212001

Ventura, CA 93003
Subject: Safety concems with rough crossings in the City of Santz Paula, County of Santa
Barbara

Dear Ms, Travis:

The Rail Crossings Engineering Section (RCES) has regulatory and safety oversight over railroad
crossings in California. During a recent ingpection on December 20, 2012, a number of poor
surface conditious at the railroad crossings in the City of Santa Paula were observed and

documented: :

Table 1 1 Roush Crossings in the City of Santa Faufa
Blanchard School Ped 7435-71iD G0IBE413.4D
Steckel Drnive 903-179B HBE413.47
Dean Drive 745-T16M I BE-413.60
Palm Avenue 745-718R 00IBE-413.90
Olive Street 745-719H (01 BE-414.00
Fourth Street 745-720C QIBE-414.10-I
Seventh Street 745-721F GO1BE-414.30
Santa Barbara Street 745-722R C0I1BE414.36
Fighth Street 745-723X Q1 BE-414.40
Ninth Street '745-724E QQ1BE-414.50

The asphalt crossing srfaces reveal clevated nidges and concavities, causing rough crossing
conditions at which vehicles were observed to suddealy slow down as they approached the
crossings. Such vehicular activities increase the likelihood of rear-end accidents or tire blow outs
aver the tracks, creafing safety hazards 10 both the railroad and the general public.

According to the Commission General Order (GO) 72-B, Section VII: Maintenance of Crossing
in Track Area, "It shall normally be the responsibility of each railroad corporation to maintain
the crossing area between lines two (2} feet outside of the rails of each track...”.

Enclosed are the photographs taken at the crossings as referenced in Table 1. As shown in the
photographs, the nidges and the concavities along the fracks are within the two feet himit

specified in the GO 72-B,



Mary Travis
N.1212061
January 4, 2013
Pags 20f2

Please respond by February 25, 2013, informing RCES the actions Ventura County
Transportation Conimission plans to take to resolve this matter or if you would like to discuss
our recommendations. Thanks in advance for your cooperation. If you have any questions, you
may contact me at (213) 576-7085, or sal@cpue.co.gov.

Sincerely,
7T

Sergio Licon

Utilities Engineer

Rail Crossings Engineering Section

Safety and Enforcement Division
Enclosures; Photographs laken' at crossings in the City o-f Santa Paula

C Dave Wilkinson
President
Fillmore & Western Railway Department
3151 Santa Clara St
Fillmore, CA 93015

Broan J. Yancz

Interitn Public Works Darector

City of Santa Paula - Atn: Public Works Departiient
P.O.Box 569

Santa Paula, CA 93061



ENCLOSURES

Blanchard Pedestnian Crossing Surface (PUC No. 001BE-413.04D)
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Steckal Drive Crossing Surface (CPUC No. 001 BE-413.47)
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Mary Travis

N212001

Tapuary 4, 2003
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Dean Drive Crossing Surface (CPUC No, 001 BE-413.60)

Palm Avenus Crossing Surface (CPUC Np, 0018E413.90)
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N.12120601
January 4, 2013
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Olive Street Crossing Surface {CPUC No. 001BE414.00)
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Mary Travis
N.12:2001L
January 4, 2013
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Fourth Street Crossing Surface (CPUC No. 1BE-214.10-D}
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Mary Travis

N.1212001

January 4, 2013
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Seventh Strect (CPUC No. 001BE-414.30) & Santa Barbara Strect (CPUC No. 001BE-414.36)

Crossing Surface
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Ninth Street Crassing Surface (CPUC No. 001 BE-414.30)
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Eighth Street Crossing Surface (CPUC No. 001 BE-414.40)
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GENERAL ORDER NO. 72-8
(Supsrsades Gensral Ordsr No. 72-A)

Publie Udllftias Commission of ftha
State of California

RULES GOVERNING THE CONSTRUCTION AND MAINTENANCE OF CROSS-
INCS AT GRADE QF RAILRCOADS WITH PUBLIC STREETS, ROADS AND
HIGHWAYS IN THE STATE OF CALIFORNIA

Adopled Moy 22, 1973, Effuchve Juns 21, 1773
{Ducirlon Mo. D180, Case No, 9454)
Amandad Saptamber 25, 1954; EHectlve Octabaer 25, 199
Resolvilon Me. SR 21 7

Amunded Aprll 10, 1991 Effective April 10, 1591
Resolutien No. 38 25 +

IT IS ORDERED by the Public Utilities Comumission of the State of
Califernia, that the following rules governing constructon standards
and maintenance responsibilies at railroad grade crossings with
public streets, roads and highways are approved far use in this State,
unless otherwise ordered or directed by the Comunission:

1 Purpose of Rules:
The purpose of these rules is to formulate in the State of California,

uniform standards for grade crossing construction in the interests of
grester safety to the public

1L Scope of Rules:

These rules are not intended as cormplete construction or mainte-
nanee specifications but embody requirements which are most im-
portant from the standpoint of publie safety. Construction should be
according to accepted good Eracu‘ca for the given local conditions in
all particulars not specified herein

L Widtk of Pub!w Crossings:

Grade crossings shall be a width not legs than the traveled approach
portions of tbe adjacent sechons of the road, highway or shrest,
including ussble shoulders and sidewalks, if any, If both approaches
are widened the erogsing shall also be widened. If only one approach
Is widened, an appropriate per shall be coastructed to channelize
traffic over the crossing. Political bodies shall not widen any approach
to a grade crossing beyond the width of existing pavement at the rails
without permission of the Cornmlssion.

v Minimum Width:

Unless the Commission otherwise authorizes, public crossings bere-
afler constructed shull be not less than twenty-four (24) feet in
effective roadway width measured at right angles with the center line
of the roadway.

* (Corrected SR 21)
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V' Dgeelevation and Acceleralion Lanes:

Deceleradon and Acceleration Lanes for vehicles required ta stop
at raitrocad grade crossings should be provided where public agenecies
determine such lanes are necessary. )

VI  Rail Joints in Crossing Area:
Whenever practicable, rails, switches and frogs showld be so placed

or relocated as to svoid switch points, frogs and switches or balted rall
joints i the paved arca of a croming.

VIl Maintenancy of Crossing in Track Area:

It shuli noxmally be the responsibility of each railroad corperation tn
maintain the crossing axea between lines two {2) feet outside of the
rails of each track. When two or more tracks are invalved, Lhe rallroad
shall maintain the area between the tracks where the distance
between the center Lnes of tracks is filteen (15) feat or less measured
at the centér line of the road or highway normal to the tracks,

VIl Maintenance of Approaches;

1t shall ordinarily be the responsibility of the palitical subdivision
having jurisdicton over the roadway to maintzin the approaches and
those portions of the crossing not included under railroad responsi:
bility above.

IX  Work tn Track Arsa:

All work in connection with the construchon or alteraton of o
erossing at grade between lines two (2) feet quiside of the outside
. rails shall be performed undex the supervision of the raitread.

X Surface of Crossings:

At the tme of constructon the surface of the highway shall be
instailed to conform substantially to the plane of the rails for the
entire ares hetween rails and between tracks and to toes two {2) feet
outside the rails. The alignment and profile of each grade crossing
shall be substantally maintained as constructed,

Where crossings involve two or more tracks, the top of rals for all
tracks shell be brought to the same plane where practicable. The
surface of the highway shall be al the same plane as the top of rails for
a distance of at least two feet outside of rails for either rnultiple or
single-track crossings. The top of ral plane shall be counceted with
the grade line of the bighway each way hy vertical curves of such
length as is required to provide riding conditions and sight distances
normally applied %o the highway under consideration.

Unless special conditions so require, such as curvature and/or wrain
speeds, the tails of spur or secondary tracks shall not he substantially
superelevated within the liroirs of the crossing,

¢, 728
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X1 Approach Grades:

In general, appreach grades not in excess of six percent are
desirsble, but where not reasopably obtainable due to local topo-
graphical conditicns the gradients in the vicinity of the rails shall be
kept as low ag feasible.

X1l This Order shall not be Retrogctive:’

This Order shall not be retroactive with respect to grade crossings
lawfully exsting on its effective date, except that the Commission
reserves the right to reguire, by a'ppropnate proceedings, alterations
or improvements ak any such grade crossing.

XN Mugerations:

The illustrations attached hereto are hereby declared to e a part of
this General Order and shall be knawn as Commission Standards.

XIV Examptions:

In a particular case, a written reguest may bs made for an
exemption from any of the requirements or standards herein, Such a
request should be accompanied by a full statement of the conditions
existing and the reasons relied on to justify the exemption, It is to be
understood that any exemption so granted shall be limited to the
particular case covered by the request,

Nothing herein shall be construed as limiting the trial installation of
experimental types of grade crossing construction, provided the
Comrnission has spproved such plean in advance of the Hme the
erossing is constructed,

The Commission reserves the right to modify eny of the provisions
of these rules in specific cases, when, in the Cormanission’s opinion,
public interest or safety would be served by so doing.

Compliance with these rules shall not re{ieve a raifroad From any
statutary reguirement.

This order shall be effective on and after the 21st day of June, 1973,

Approved and dated at San Franciseo, Californis, this 22nd day of
May, 1973.

PUBLIC UTILITTES COMMISSION
CF THE STATE OF CALIFORNIA

By WicrLiam R. JOMNSON, Secretary

G.0. 7B
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STANDARD NO. 1

Filling Muaterial: Asphaltic concrete or other equally suitable
paving roaterial, lasd Nush with top of rails ard of thickmess corre-
sponding to height of top of rail above the crosstles.

STANDARD NO. 2

Altermate methods of construction }
\ i, ! /
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Filling Material: Asphaltic concrete or egually suitable paving
matenal.
Planking: Vertical grain tiraber of good wearing and decay resist-
ing gualities shall be used, laid with grain verkical,
Planks at ends of crossing to be beveled
Planks to be substantially secured to uUes.

STANDARD NO. 3
Alternate methods of applying planking previding flangesway

L T T
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Planking: Vertical grain timber of good wearing and decay resist-
ing guelities shall be used, laid with graln vertcal.

Planks at eads of crossing to be beveled.

Planks 16 be substuntially secured te Hes.

C.O.7%-%
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STANDARD NO. 4-A
Alternate methods of guard rajl installation

Filling Material: Asphaltde concrete or other equally suitable
paving material.

Guard Rail: Tee rail secured to rail or ties by proper fastening
forming a flangeway not exceeding 2% inches in width. Above
diagram illustrates suggested methods of installation oxnly.

STANDARD NO. 4-B
Alternate methods of guard reil installation
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Planking: Vertical grain timber of good wearing and decay resist-
ing qualities shall be used, laid with grain vertical,
. Planks at ends of crossing to be bevsled.
Planks to be substantially secured to Hes.
Guard Rafl: Special rolled guard section or lightweight Tee rail
laid on side to provide flangeway net roore than 2Y%, inches wide. Top

of flangeway to be substantially same height as top of running rail
Guard rail to be secured to rafl or ties by proper fastening.

G.O. 7B
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STANDARD NO. 4.C
Alternate methods: use ol steel (a) or rubber (b) tie plaies
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Planking: VYertical grain timber of good wearing and decay resist-
ing qualities sbhpll be used, laid with grain vertcal

Planks at ends of crossing to be beveled.

Planks to be substantially secured to ties.

STANDARD NOC. 4D
Alternate methods of guard rail installation

Filling Material: Asphaltic concrete oF equally suitable paving
material.

Guard Rail: Speciol rollod guard section or lightweight Tee rail
laid on side to provide Nongeway not more than 2% [nches wide. Top
of flangewsy to be substanially same height as top of ruaning rail.
Cuard reil 10 be setured 10 rail or liss by proper fustening.

G.0. 12-8
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STANDARD NO. 5

Girder Ratl Construciion

For use in municipalides requiring girder rail construction. Pave-
ment between rails and two feet oubside to be consistent in type with
adjacent pavement or as specified by Jocal authorities.

STANDARD NO.6*

Srurmrest Qeel-remalomred

T¥PICAT CRCES SILTICN

Rubber Panels: This type of crossing surface consists of molded
rubber panels usually shimmed, steet-reinforced and with a patterned
surface, but same are full depth rubber. The panels can be removed
and/or replaced for track maintenance. Flangeway shall not be more
than two and one-hadf (2%} inches wide.

¢.Q.728
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STANDARD NO. 7#

2IC, o8-

High Density Polyelhylene Modules: This type of crossing surface
cousists of molded panels, usually with recesses to serve as openings
for lag screws or drive spikes. Fanels are usually full depth, but some
require wood shims. Flangeway shall not be more than two and
one-half (2%) inches wide.

STANDARD NO. 8 *

TYDICAL CAD5S SECTICN

Conerete Slabs:  This type of crossing surface consists of precast or
cast in place reinforced concrete panels that may be removed and
reinstalled for meintenance and replacermnent purposes, These panels
arc usvally placed and remeved by powered mechanical equipment
because of their weight. Flangeway shall be nol mere than two and
one-half (2%) inches wide.

G.Q. 2B
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STANDARD NO.9*

TerEs

Steel Sections: This type of crossing surface consists of prefabri-
cated steel sections of an open grating type that may be installed and
removed individually for maintenance and replacement purposes.
Flangeway shall not be more than bwo and one-balf (2%) inches wide.

Fhyioelact ronic compoasitor by

CAIFORNA OFFICE OF STATE PRINTING
® 12T
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January 30, 2013

Mr. David Wilkinson, President
Fillmore & Western

351 Santa Clara Avenue
Fillmore, CA 93015

Subject: Highway Crossings

Dear Mr, Wilkinson:

In response to your request for direction concerning highway crossings, the Ventura County
Transportation Commission (VCTC) has carefully reviewed the Lease Agreement for Rail Services on the
Santa Paula Branch dated Juna 25, 2001 and the subseqguent amendments, dated May 10, 2004 and
September 14, 2007 and has determined in accordance with the Lease Agreement Sectlon 4{b) and the
Public Utitities Commission (PUC) General Order (GO) 72-8, Section V|1, maintenance of highway
crossings within the limits set by the PUC are the responsibilily of Fillmore & Westem. Fillmore &
Western receives monthly maintenance fees for this work and contained within those fees are State
Signal and Crossing funds specifically for this purpose,

The Lease Agreernent for Rail Services on the Sarta Paula Branch Section 4(b) stales, "Fillmore &
Western shall maintain the Track and Track Support Structures from milegost 405.31 to milepost 435,07
10 such standasds as required for fts uses and in accordance with apolicable regutations.” Public Utilides
Commisslon General Order (GQ) 72-B, Section VI, states that it is norrnally the responsibility of each
railroad corporation to maintain the crossing area between lines two (2} feet oulside of the rails of each
track.

Given the requirements and definitions sel forth in the Lease Agreement and responsibitities of the
railroad corporation defined by the PUC, VCTC must conclude that Fillmore & Western s required to
sffect repairs to any deficient highway crossing on the Santa Paula Branch Line at no additiongl cost to
the VCTC.

If yau have guestions concerning this communication please do not hesitate contact me or Steve
DeGeorge, Planning Director at (805) §42-1591 {ext 103).

Sincerely,

Comud), Aotz

Darren Kettle,
_Executive Director

BED Covrntes Comare e Quila M7« Vonmirs Califmia 93003 » (ROSY 642-)591 « fax (205) 642-4860 - www.goventura.org
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April 8, 2013

pr. Dave Wilkinson

Fillmore & Weslern Raitway Company
P.O. Box 960

Fillmore, CA 93016

Dear Mr. Wilkinson:

At the meeting of the Ventura Gourity Transportation Commission Santa Pauta Branch Line Advisory Committae
("SPBLAC" on Aptll 8, 2013, several facls came teo light thal require immediate action to address previously unidentified
liability tssues for VCTC.

It was reported that for more than one year, the Fillmore & Western Railway (FMRW) has been, and currently does, work
with the operations staff at Union Pacific Raitroad (UPRR) Comgpany to transfer freight cars in or near Montalvo from UP
to FMRW for delivery to sites in Santa Paula, and from FMRW to UPRR for freight car deliveries from Santa Paula over
VCTC-owned rairoad tracks. There is no farmal agreement between the two companies and there is no California Public
Utilities Code or federal Certificate of Common Ulllity and Public Necessity approvais for such a transfer. Although hoth
companies are common carrlers, those regulatory authorizations are stili required for FMRW to conduct freight business
over the Santa Paula Branch Line,

In addition, VCTC, as owner of the Santa Paula Branch Line, has lease wilh the FMWR that permits FMWR to perform
freight service from milepost 414.85 to 435.07. UPRR is approved and cerlified to operate frelght service from milepost
403.35 to milepost 414.95, pursuant to its usage agreement with VCTC daled October 31, 1995 untl VCTC provides
netice of its infent to assume those operations and complies with applicable regulations, both state and federal.

By FMWR assuming UPRR responsibilities without mseting any state or federal requirements for the transfer of the freight
delivery operations and without any agreement with UPRR naming FMRW as a UPRR contractor, VCTC, as owner of the
rallroad right of way and track system, runs a tremendous risk of liability should any incident occur while FWRR is
operating ihe freight service on that portion of the line. If an accldent, hazardous spill or any damage cccurs to anyone of
anything, UPRR may disavow any responsibility and FMWR has provided VCTC with no insurance or indemnification for
that portian of its operation. Additionally, while UPRR local operations may permit the transfer, it is a breach of the usage
agreement. Furhermaore, | understand from communications with UPRR representatives based in UPRR headquarters in
Omaha that UPRR local operations should not be making such transfers without an interchange agreement in place
between the FMWR and UPRR.

Given thase facts and circurnstances please discontinue immediately all freight related activities outside the limits of
milepost 414.95 t¢ 435.07 on the Santa Paula Branch Lina. VCTC will continug to work with FMWR and UPRR to
formaliza arrangements for the transter of freight operations from the UPRR to the FMRW on the Santa Paula Branch
Line but must make this reques! now and until such time as the appropriate state and federal approvals are oblained, an
interchange agreement with UPRR is in place, and an appropriate lease armendment or operating agreement is entered
into by FMWR with VCTC that provides suitable protections for VCTC as owner of the Sania Paula Branch Line.

Please feel free to contact me at (805) 642-1591 ext. 123 if you have any questions.

Executive Director

cc: VCTC Commissloners
Melissa Grosz, Union Pacific Railroad

050 County Square Dr, Suite 207 - Ventura, Californiz 03003 » (805) 642-1591 + fax (805) 642-486D » www.goventura.on
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May 14, 2013

Mr. David Wikinson, Prasident
Fllmere and Western Railroad
351 Santa Clara Street
Filmore CA 93015

Dear Dave;

Thank you lor your team's presentalion at the Commission roeeting on May 10, 2013, | was encouraged to ¢ee and hesr
that we were offering similar visions for the fulitre of the Santa Paula Branch Line. As you heard in the open session, the
Commission membars expressed a series of concerns ihat they would like to see addressed. High among those
concerns is, at a minimum, Ihe need to make every effor to bring the ling to a cost neulral status, and preferably
“profitable”, as sogn as reascnably possible,

In the closed session, | was provided further direction. A key take-away {rom the May 10, 2012 Commission meeting 18
the need to updete and simplify the agreements batwagn VGTC and multiple other entities, including Fillmare and
Wastern Railroad Company (FWRR).

As result of the concarns expressed and directions provided hy the Commission, balow [s an oulline for the ¢ourse of
action on which we are prepared to embark with FWRR in order to move to put the Santa Paula Branch Line on sofid

financlal fooling as prescrived by the Commission.

. The Commission remains in need of an appropriate response to the request far finaacial informadon. Please
advise me by return mall of specitically what information FWRR will be in 8 pesition lo provide the YCTC and the

timeline in which this malerial will be delivered.

2. Ugoen receipt of that financial informalion, the Commission is prepared te enter into negoliations with FWRR on
tha new sgreement(s) needed 10 establish the ongoing relationship that we ali hepe to enjoy, VCTC is propared
to provide the initial deal poinls that will outline the proposed commercial and operating refallonship betweean

VCTC and FWRR.

3. VCTC will make itself available to mest with Union Pacific and FWRR (o ensure that current or potentlsl rail
customers are nol disadvantaged during this Interim period. As g numbear of the publlc who spgke during the
Commission meating stressed, there is a public benefit derived frorn having rail service available on the line. Ye
wanl 10 make sure thal wa glve every opportunity lo companies withln the Counly {0 have a viable, cost efficient
rail proviger, within the parameters set by the Commigsion,

To that end, please consider this leller as nallce, under seclion 19 b. of the agreement dated 6/27/01 that VCTC intends
to terminale that agreement effective December 1, 2013, Please note that the YCTC team will ba opening up currant
agreements with multiple entilies in addition to FWRR in order to update the antire suile of agreemsnls relating to this line.

This ls and will remain & fign priority,

Again thank you for your inpul Into Friday’'s VCTC meeting. The Commission lpoks lorward {0 working toward a new
contractuat relationship between VCTC and FWRR.

) A il

rely,

Darren Ketile
Executlve Director

o¢ Commissioners

050 County Squarc Dr, Suite 207 + Ventura, Californja 93603 {805) 6421591 » fax (805) 6424360 « vrww govenlura.org
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Ventura County Transportation Commission

May 14, 2013

Mr. Rigo Landeros,
Acting City Manager
City of Fillmore

250 Centrai Avenue
Fillmore, CA, 23015

Subject: Sanla Paula Branch Line Lease with Fillmore Redevelepment Agency

Dear M. Landeros,

The Ventura County Transportation Commission (VCTG) took an aclion at the May 10, 2013 Commission
meeting to address the future of the Santa Paula Branch Line (SP8L). In the action taken, the Commission
expressed their strong desire to bring the SPBL to a cost neutral and preferably “profilable” status as soon
as reasonably possitile. The Commission further recognized the need to simplify all agreements between
VCTC and other entities concerning the SPBL. and directed staff to take action o update and/or simplify all
leases or other agreemenis, ‘

As you are aware, on June 8, 20G1, the City of Fillmore Redevelopment Agency entered into a lease
agreement with VCTC for & portion of the SPBL from milepost 414.45 at or near Santa Paulz to milepost
435.07 at Rancho Camulos, The VCTC is providing notice to the City of Fillmore, as the successar agency
to the City of Fillmore Redevelopment Agency, that v accordance with Section 15 of the Lease Agreemenl
date 6/6/2001, VCTC intends to terminate that agreement effective December 1, 2013.

(n the interim, VCTC would like to begin discussions with the Cily of Fillmore outlining points of interest in
any new agreements that may be desired. Please contact me at your earliest convenience so that this
important process can begin.

Sinceraly,
Darren Ketlle

Executive Director
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May 31, 2013

Via Email and US Mail

David Wilkingon, Presidenl
Fillmore and Western Railvoad
351 Santa Clara Street
Fillmore, CA

Re: Santa Paula Line Leasce with Fillmore Redevelopment Apency
Deir Mi Wilkinson:

) Please be advised that this office represents the City of Filbrnore and the Successor
Agency'to the City-of Fillmore Redevelopment Agency as its City Attomey's Office. This lelter
is being sent to folow up on the lelter you recently received from Darren Ketile, the: Executive
Director of Ventura County Transportation Commission (“VCTC"), stating VCTC’s intent to
terminate its Lease Agreement with the City of Filliore Redevelopment Agency For a portion of
the Santa Paula Branch Line effective December 1, 2013, As the Sob-Lease Agieement for the
Santa Paula Branch between the City of Filimore Redevelopmenlt Agency and Fillmors &
Western Railway Company is “subject to all matters of record and the reservations of VCTC
unpder its Leuse Agreemaent witlr Fillmore”, as set forth in Section 4 of the Sub-Leass, this leller
is being sent to confinn the termination of the Sub-Lease; the Lease Apreement for the engine
dated  March 14, 2006; the Lease Agreement for the building located at 364 Main Street in
Fillmore dated December 13, 2011 and all other agreements between the City of Fillmore
Redevelopment Agency and Filimore & Western Railway Company relating {o the Santa Paula
Branch Line effective December 1, 2013.

If it appears that the City may be able to negotiate new coatract with VCTC we will
contact vou to discuss possible deal poinis of new agreements between Lhe Ciiy and Fillimore &
. Westemn Railroad.

Very lruly yours,

ALESHIRE & W ER, LLF
'\W
Tiftany J. Israel

ce! Rigo Landeros, Acting Cily Manager {via email)

G1148/0002/142808 01
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June 4, 2013

Mr. Dave Wilkinson, President SENT VIA EMAIL AND CERTIFIED MAIL
Fillmore & Western Railway, Inc.

351 Santa Clarg St,

Fillmore, Callfornia 83015

Re: Termination of Lease
Dear Dave;

By a lefter dated May 14, 2013, | provided your company with notice that VCTC Intends to terminate the
existing lease with Fillmore & Wastarn Railway, Inc., effective Decembar 1, 2013 under Section 19b of the
lease dated June 27, 2001, as amended from time to tirme. It was brought to my atiention that the cause
required for the termination was not stated clearly, although it is abundantly clear to you as a resul of
numerous cornmunications over the past three years,

To specifically identify those matiers constituting cause, 1 provide the following information.

The twenty-year lease betwesn Fillmore & Western Railway Company ("F8W™") and the Venlura County
Trangponation Commission, as the owner of the Santa Paula Branch Line ("SPBL"), has severzai flaws
concerning both VCTC and F&W that have been noted by both partlies over the past several years. The
loase was enterad inlo mid-2001 and has been amended from time to time which has only contributed te
the current differences of opinion between the parties. Both parties have sought a renegotiated lzase, but
my sense ig for somewhat opposing reasons, Certainly the lack of clarity and the disparale inlespretations
of several provisions are at the heart of the desire of both parties 10 see the lease renegotiated.

Dispules or disagreemsnts have arisen as to responsibility for the expense of maintenance, repairs and
teplacemant of the lease property, including tracks, bridge structures, sirest croasings and gighals. A
disagreement that has gone unresolved for 3 few years includes overpayments by VCTC to F&W pursuant
{0 the lease terms. Added 1o that mix, a portion of the SPBL is concusrently leased lo the City of Fillmore
Redevalopment Agency, which no longer exisis as a matter of state law, and subleased to F&W. The City,
itself, has elected to assume the responsibility for winding up RDA aclivities and, for that reason, has
stepped into the shoes as the lessee of that portion of the Line,

The VCTC lease with F&W is different than the City lease in ong material way that only compounds the
problems between the parties 10 those leases. Thatis, section 15.b. of the F&W lease allows for either
party to termingte the (sase for causs upon six months' notice without any definition of that term, while the
City lease at section 13.0. allow for either party to terminate the lease without cause upon six months’
notice. In order lor VCTC to address the entirety of the SPBL operation, VCTC also served notice on the
City of its intenl to concurrently terminate that lease, When the City's lease is terminated, the ability for
F&W to maintain its tourist excursion business is a8lso terminated. We.are in receipt of g lefter from Fillmore
City Altorney, Tiffany lsrael, dated May 34, 2013 notifying F&W of the City’s intent to terminale the
sublease with F&W for lourism and excursion traln activitles on the SPBL segment referrad to as the
Fillmore Segement. Under the FEW lease, the filming and still photography portion of its business may
continue along with its right o offer mail and exprass service gver the entire SPBL, and freight service
between generally the City of Santa Paula and the eastern end of the SPBL. At the presant tims, thera is
ne freight or mail service being conducted by FAW along the SPBL. Therefore, only the filming and still
photography portion of the F&W business will remain.

930 County Square D, Suite 207 + Venlura, California 93003 » (805) 642-1561 » fax (865) 642-4860 « www.goventura.orp



Mr. Dave Wilkinson
June 4, 2013
Page Two

Under the F&W [ease at Saction 13, F&W is in default of its lease if one or more of three reasons oceur:
{1} ils failure to pay rent when due and such failure continues for more than 15 days; {2) if it fails Io cure
any breach of lhe lease within 30 days following a notice fram VCTC, or commence and ditigently pursue a
cure within 30 days if it would take longer than 30 days lo cure the breach; or (3) F&W Is adjudged
bankrupl or becomes insolvent. If no cure is underfaken as provided ahove and no resloration plan is
provided to VCTC wilhin 45 days of the nolice to cure, VCTC can, among other available remedies,
immediately terminate Lhe [ease; no need to provide six months’ prior notice. Section 13 of the Fillmore
ieasa is identical.

Therefore, "cause” as the term is used in section 15.b. of the F&W lease, must mean something different
than simply a failure to cure in Section 13. That was one issue nated for discussing a new or amended
F&W lease and included in a draft amended and restated lease in 2011 when our General Counsel drafied
a companicn genersal reigase and settiement agreement relating to the overpayment by VCTC of
$137.452.00 which F&W conlinues (o dispuie, Those documents were never signed by F&W nor has the
overpaymenl ever been refurned.

The fact is, F&W has failed to repay VCTC a large overpaymenl since mid-2010 when {he averpayment
was identified and has failed to honor VCTC staff requests to review financial records. In addition, F&W
has not properly mainlained grade crossings or repaired faulty signal equipment in accordance with stale
and federal requirements in an attempi to have VCTC compensate it for that work. These ongoing
differences lead ta the substantial dispute based upon ditfering interpretations of the lease congerning the
detinilion of “maintenance” required by F&W and the °. . .need for extensive refurbishment or replacement,
beyond maintenance as defined in Section 1. . . " required of VCTC. In all discussions before the
Commission and the SP8BL commiites, F&W consistently has drawn a distinclion between {he terms
"maintenance” for which it is responsible and “capilal expense” or "capital ¢osts” for which it ¢laims VCTC is
responsible. Nowhere in the lease does thal distinction exisl. Allowing maintenance to be delayed or
ignored until the repair becomes a need for extensive refurbishment or replacement, beyond maintenance
as defined in the lease is not an acceptable practice under the lease.

For all of the foregoing reascens and for those causes, the termination nolice provided to F&W pursuant to
lease Section 15.b. is appropriate.

Executive Director

o Mitch Kahn, VCTC Legal Counsel
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DIONMA M, STANDARD

Altormney at Law

35629 E. Kings Canyon Rad. fwtailing Address: P.O. Box 254
Squaw Valley, CA. 83875 Dunlap, CA. 83621
Cell Phone (805) 276-1213 Facsimite (558) 338-1130
Telephona (558) 336-0111 E-mail: ds2758@aol.com
Tunc 4, 2013

[ton. Steven T. Sojka, Chairtwan, and Commissioners
Ventwa Covnsy Transportation Commiission (VCTC)
930 County Square Drive, Suite 207 '
Ventura, Ca. 93003

RE: Tletigy of May 14,2013
Hangrable Chairnan and Commissioncrs of ﬂm Board:

Fillmore & Western Radlway. Inc. is in veceipt of a fetter dated May 14, 2013 from Darren
Kettle, Txecutive Direetor, regarding lermination of the contract with the City of Fillinore
Redevelopment and Yentura County Transporiatjon

While I believe VOTC has the authority fo cance! their agreement with City of Fillmore
Redevelopment Agency, purstant 10 the lease belween City of Tillmore RDA and VCTE. and ay
sucl. would ultimately tferminate the sub-iease with TRWY and the City of Fillmore RDA,
however. such a rermination would have no effect on the dircet contract between VCTC and
FRWY. The contract between FRWY and VCTC requives cause for termination by VCOTC.

M. Ketile's Ieteer defines no cause far weemination,  The Jetter only comiplains that the Board is
now unhappy with the terms of the condract, ¢ven though the terms were negotiated in good faith
by a prior VCYC buard and FRWY for the wrm stated.

Furthermore. whilc the letter is divected Lo Filhmore & Western Railway. specilically ciling
Paragraph 19 of an agreement daled 6-27-07, FRWY cannot locaic an agscement daled June 27.
2001, We do find an agreement between Fillmore & Western Railway, Inc. and VCTC dated
June 23, 2001, which became ci¥ective July 1, 2001, however, the terminstion provision of that
conwacl is contained in Paragraph 15.

We also have in our possession ihe lease agreement dated Tune 6, 2001, hetween Clity of Fillwore
Redevelopment Agency and VCTC, wlich also becarne effective on July 1, 2001 and a sub-lcase
agreement between City of Fillinore Redevelopment Agency and Frllimore & Weswern Railway,
dated July 1, 2001, which also has an elective date of July 1. 2001, Only one of those conracts
fias a Paragraph 19 regarding termination; the otler has a termination clause in Paragraph 15,



PAGE 2
VCTC
6-4-13

FRWY bas o ulher conlracts in their pogsession between VOTC and FRWY for the lease of the
line. other than the maintenance agreement dated November 14, 1997and the amendments to the
therete. There 15 no contract (o our pessession dated June 27, 2001,

Therefore, FRWY is hereby requesting that YCTC produce the agreement referred to in the May
14. 20012 Jeter, to verify (hat such an agreensent exists and that if contains the termination
provision referred to, that would supersede ihe June 25, 2001 agreement.

It is my position that VCTC bas no authority to terminate the contract currenlly in place with
FRWY, as there is no basis {or (ormination based on cause.

FRWY bad a long term vision for the operation of the railway and coatinues to do s0, FRWY -
believes thal the parties can continue €0 jointy maintaiv the line and its usefuluess 1o VCI'C,
FRWY, the surrounding citics and their citizenry in the {ulure,

If VCTC has decided to terminate the contract, without cause, it would be the position of FRWY
that such action can only scrve to destroy the relationship between FRWY and VCTC that has
anly recenlly become tenuous, This is only duc to Inaclion and mismanagement on the part of
cerlain delegated persomel. '

PRWY has a greal desire o continue the {ine and to svork with personnel to assure the live
becomes mote profitable for all involved.  With thal being said, FRWY has offored many -
sugaestions to raake that a realization. however, thosc suggestions seem 1o be [alling on deal’

CaLs.

FRWY is opefw the Board will make further inguiry regarding the potential haru 1thar will
resutl for all invalved before Ihe issue of the Santa Paula Branch Line is thoughifully considered,

Sineerely.

}Bomfm Qyaarddogd

Donna M. Standard
General Councel for Fillmore & Western Ratlway. Inc

I o Emaidl (infogdel santa-paula.ca.us)
Email {steve.benvert@lventura.ove)
Email (supervisor.zaragozaflveniura,org)
Cmail (muinizres@@ei fillmore.ca.g)
Einail (clapp¥edUci.ojal.ca.08)
Cmail (sopervisor. foy{@venura,org)
Email (ClavdiadslowgrowthiZroadrunner com)
Eimailt {brian. velegprodigy.ncr}
Email (kathy.long%40venturs. org)
Emaif (council@ci.camarillo.caus)
Ematl {lemillbouse@peimoarpark cius)
Amdil (emorehonsetedOci.ventura.ca.us}
Eimail (nda. parks@@ventura.are)
Email (bryanangcdonaldgicl oxnard.ca.us)
Enwil (jongisharkey.con)
Email (fwhie@urcve.ory)
Ensall {michaselmilesi@dot.ca.gov)
Langil (mkahnifealanys.com)
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DoNnNa M. BTaNDARD
: T Auomey al Law ’

35625 E. Kings Canyon Rd. Mailing Address: P.O. Box 254
Squaw Valley, CA. 93675 Bunlap, CA. 93621
Cell Phone (805) 276-1213 Facsimile (558) 338-1130
Telephone (559) 338-0111 E-mail. ds2758@aol com
July t, 2013

Ventura County Transportation Commission
950 County Square Drive, Sujte 207
Ventura, CA. 93003

ATTN: Darren Kellle

Dear Mr. Kettle:

Fillmare & Weslern Raiiway, Inc. has had an opportunity to review your letier of June 4, 2013
staling a basis for termination of the June 25, 2001 lease and your most recent lefier tegarding
your claim of overpayment. [ also anderstand a reesting was beld wilth you and Mr. Wilkinson
regarding {he maintenance provisions of the contract.

Based on your recent letlers and the recent meeling with Mr. Wilkinson, it i5 ¢lesr there is no
partoership remaining. To that end, Fillmore & Western Railway, Inc. declaves the commission
i breach of the contvact under which it has operated since 2007, Fillmore & Wesiem Rajlway,
Inc, also declares material breach of the maintenance provisions of the contract due to VCTC
failing lo meef their obligations under the contract, which includes the maintenance payments
due Fillmore & Western and VCTC failing 10 inake necessary capital inprovements.

Since ihere are disputes over the terms and the interprelation of the contract, Fillmore & Westem
Railway is hereby invoking (he mediation requiremments under the conlract.

Fillmove & Westem Railway, Inc., disputes the facls set forth in your lelters as Lhey are
ingccurate.  Your Jetter further indicales you have already negoliated the dispules in Lhis matler
and based on your representations, Filimore & Westerm would therefore request we proceed to
medjation within the next ten (10) days. Fillmore & Weslern had previously vequested this
maller proceed to medialion, to which no response hias been réceived.  The relevant provision of
the agreement is contained on page 9, Paragraph 24 (a), which states:

“In the event of a dispule arising out of the terms of, or perlaiming
to, this Apreement, the parties shall negotiate in good faith for (30)
days before either party may submit the ynatter to noa-binding

. mediation. VCTC and Filimore & Western agree (hat, in the event
They are unable to resolve such dispute within thirty (30) days of
the partics recognition of such dispute between lhem, they shall



Pape 2
VYCTC
6-18-13

submif the matter at issue 10 mediation and that the method and
proceduse for such mediation be as hereinafter set forth in
subsection (¢).”

The terms of the contract provide mediation shall be cenducted by a reticed Ventura County
Superior Courl Judge. | understand Judge [ladden and Judge Long are both doing mediation and
we would be agreeable to utilizing either of their services for the puipose of mediation.
The issues that need Lo be addressed in mediation are the followmg:

1. Determination by the medialor as to whether or not there was an aciual
“overpayment” of funds based upon the mainlenance contract. FWRY contends there is no
overpayment, as it musi be based upon the grade crossing funds and the anoual income derived

by VCTC from its property leases on the effective date of the agreement, which is dated
September 7, 2007,

2. There also appears to be a dispule over the issue of he responsible party for capital
improvements, as opposed to repairs and maintenance of the line,

3. Interference with freight operalions that were granled 19 FRWY based on an alleged
lack of an interchange apreement.

4. Whether this contract is lerrinable by VOTC,
S. The Beserra lawsuit (allorney fees and costs associated with the liigation);

[FFWRY does not receive a written response within the next ten (10) days, FWRY will presume
you are refusing lo mediate and will take appropriate action thereafier.

Thank you for your courtesy and cooperation in this malter.

Sincerely,

Donna M. Standard
General Counsel for Fillmore & Western Railway, Inc

cc. Milch Kaha
All Members of the Ventura County Transportation Commission:
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Phone: (805) 524 2546 351 Santa Clara St. Fillmore, CA 93015 Fax: (805)524-1838
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July 2, 2013 L& LI R RALES

Darrin Kettle :

Ventura County Transportation Commission
950 County Square Dr., Suite #207

Ventura, CA. 93003

Mr. Kettle

After reviewing your letter dated June 13, 2013 regardmg maintenance payments and the reduction of
$17,382.50 per month: I have instructed my attorney to write a letter onee again requesting arbifration on
this and several other miatters that have been in dispute, some of them for several years now. I have also
looked at the remaining 6 months budget and with your decision to make this adjustment on
maintenance payments, I have come to the conclusion that Fillmare & Western Railway has to lay oﬂ“ an
additional 4 staff members. This action will not allow us to safely maintain to FRA and CPUC standards.
So at this point we will only be able to provide for maintenance, pursuant to the contract, from milepost
414,50 to 426.10,

Until we get these matiers resolved his will serve as a 30 day notice of our maintenance agreement that
FPillmore & Western Railway will NOT be maintaining anything from milepost 404,70 to 414.50 and from
426.10 10 431.90.

We are also surrendering to Ventura County Transportation Commission the dispatch authority, the
weekly ingpection authority, the emergency response niumber authority, and any associated electric bills
within these milepost that Fillmore & Western Railway has been paying in the past, although we are
clearly not responsible to provide under the contract. _

Sincerely,

S

Dave Wilkinson
Eillmore and Western Railway

“Remember, anyiime is train time"
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July 15, 2013

Dave Wilkinson

Fillmore arid Western Railway
351 Sanla Clara Street
Fillmore, California 33015

Re: Notice of Default of Lease Agreement
Dear Dave:

This letter is senl in response to your lelter to me dated July 2, 2013, received at the Ventura Gounty
Tramsportation Commission (VCTC) office on July 41, 2013, in which you inferm the VCTC that “at this
point we [Fillmore & Western] will only te abie to provids for maintenance, pursuant to the contract, frem
milepost 414.50 to 426.10. Until we get these mallers resolved this'wifl serve as 2 30 day nolice of our
maintenance agreement that Fillmore & Western Railway will NOT be maintaining anything from milepost
404.70 to 414.50 and from 42610 t0 431.90.7

As you are aware, the June 25, 2001 “Lease Agreement for Rail Services on the Santa Faula Branch”
between the Fillmore & Weslern Rallway Company and the VCTC provides at seclion 4(b) as lollows:
"Fillmore & Wastern shall maintain the Track and Track Sdppaort

Slructures from mileposl 405.31 to milepost 435.07 1o such standards. as required for its uses and in
accordance wilh appticable regulations.” The Lease Agreemenl also provides that ""Maintenance’ shall
mean those aclivities required for continued basic operation of lrack and signal equipment for Fillmore &
Western's uses and in accordance with applicable régulations.”

Your-duly 2 letter siales that “at this point,” which I undersiand 1o mean "effective immedisiely” Fillmore &
Weslern Railway will only be able to provide mainlenance from milepost 414.50 (o 426.10.

Fillmore & Western Raliway’s failure to maintain Track and Track Support

Structures from milepost 404.70 to 414.60 and from 426.10 Lo 431.90 constitules a default of the Lease
Agreement; lhe VCTC demands that Fillmere & Weslern Railway irnmedialely cure this breach and
inform the VCTC of such cure.

Your July 2 letter also provides the VCTC with a 30 day notice that Fillmore & Waestern Railway wili not
be maintaining anything from milepost 404.70 10 414,50 and from 426.10 lo 431.80. Az explained ia the
paragraph immediately above, Filimore & Westein Railway's fallure to maintain Track and Track Support
Structures frorn milepost 404,70 to 414.50 2nd from 426.10 to 431.90 does and will contintie ta canslituta
a clefault of the Lease Agresment; the VCTC demands that Fillmore & Wastern Railway immediately cure
this breach and inform the' VCTC of such cure and diligeatly continue lo properly maintain the leased
premises as required by the Lease Agreement. '

Sinceyely,

Darren M. Kettle
Executive Director

950 Clounty Square Dr., Suite 207 + Venmga, Cafifornin 93003 - (805) 642-159) - fax (505) 642-4860 + www.goveniura.o:g
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7) The liability of VCTC for wrongfully {iling a claim of indemnification against

FRWY for fictitious damages in the Beseira lawsuil.
"8) .Mr. Keitle’s most recent demand to renegotiate the leaee rate when he has already

attempted to cancel the contract;
9 The continued false assertion by both VCTC and Union Pacific that there is no

freight rail customer on the line; and
10) The Comumission’s inteirference with interstate commerce by refusing (o provide

interchange and falsely portraying itseif as a railroad carier.

While we agree Justice Stone is well respected, he is not acceptable to FRWY due to his prior
involvement with the Beserra issue. To that end, we believe there is an inherent conflict because
" of that involvement in the Beserra issue. We would request again, one of the two mediators

* previously requested. .Judge McGrath would be my other seggestion. I am not aware of any
other retired )udgcs that are available that would be acceptable to FWRY.

Please let me know your thoughts Tegardlnb the selection of a mediator ﬁom the acceptable
candjdates. Thank you.

Sincerely, ‘

)mw “AA %\mﬁa—&

Donna M. Standard _
General Counsel for Fillmore & Western Railway, Inc

cc: Dave Wilkinson
Ventura County Transportation Comymission (via e-mail)
D. Kettle (via e-mail)
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SUPERIOR COURT OF CALIFORNIA,
COUNTY OF VENTURA
VENTURA DIVISION

TENTATIVE RULINGS

EVENT DATE: 01/07/2014 EVENT TIME: 08:20:00 AM DEPT.: 21
JUDICIAL OFFICER: Tari Cody

CASE NUM: 56-2013-00444877-CU-BC-VTA
CASE TITLE: FILLMORE & WESTERN RAILWAY INC VS. VENTURA COUNTY TRANSPORTATION COMMISSION

CASE CATEGORY:  Civil - Unlimited CASE TYPE: Breach of Contract/Warranty

EVENT TYPE: Order To Show Cause Re Preliminary Injunction
CAUSAL DOCUMENT/DATE FILED:

Ruling

Defendant Ventura County Transportation Commission's evidentiary objections to the declarations of David Wilkinson
and Ginger Gherardi as to Objections Nos. 1 through 5, 9, 10, 12, 13, 16 through 21, 25, 26, 28, 29, and 35 through 37
are sustained.

Defendant's remaining Objections are overruled. The court will not consider, however, Plaintiffs' evidence submitted in
its reply.

Plaintiff Fillmore & Western Railroad, Inc.'s request for a preliminary injunction is denied, on the grounds that (a) the only
potential basis for injunctive relief in this action is Plaintiff's claim for specific performance of the subject Agreement
between Plaintiff and Defendant; and (b) Plaintiff fails to demonstrate a reasonable likelihood of prevailing on that claim
due — in large part — to the rulings above on Defendant's Objections to Plaintiff's evidence.

Analysis
Plaintiff seeks a preliminary injunction (i) prohibiting VCTC from taking any actions "“facilitating termination" of the June
25, 2001 Agreement between Plaintiff and VCTC; and (ii) requiring Plaintiff to specifically perform under the Agreement.

In ruling on a request for a preliminary injunction, the Court must weigh the requesting party's likelihood of prevailing on
the merits with the respective interim harms to the parties if the injunction is, or is not, granted:

"In deciding whether to issue a preliminary injunction, a court must weigh two 'interrelated’ factors: (1) the likelihood that
the moving party will ultimately prevail on the merits and (2) the relative interim harm to the parties from issuance or
nonissuance of the injunction. [Citation.]...

"The trial court's determination must be guided by a 'mix' of the potential-merit and interim-harm factors; the greater the
plaintiff's showing on one, the less must be shown on the other to support an injunction. [Citation.] Of course, [t]he
scope of available preliminary relief is necessarily limited by the scope of the relief likely to be obtained at trial on the
merits.' A trial court may not grant a preliminary injunction, regardless of the balance of interim harm, unless there is
some possibility that the plaintiff would ultimately prevail on the merits of the claim. [Citation.]."

(Butt v. State of California (1992) 4 Cal.4th 668, 677-678.)

In considering whether to grant the requested injunctions, the Court should balance the respective interim harms to
Plaintiffs and Defendants and the probability of Plaintiff's prevailing on the merits:

"In determining whether to issue a preliminary injunction, the trial court considers two related factors: (1) the likelihood
that the plaintiff will prevail on the merits of its case at trial, and (2) the interim harm that the plaintiff is likely to sustain if
the injunction is denied as compared to the harm that the defendant is likely to suffer if the court grants a preliminary
injunction [Citation.] 'The latter factor involves consideration of such things as the inadequacy of other remedies,

TENTATIVE RULINGS
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CASE TITLE: FILLMORE & WESTERN RAILWAY INC VS. VENTURA COUNTY TRANSPORTATION COMMISSION
CASE NUMBER: 56-2013-00444877-CU-BC-VTA

the degree of irreparable harm, and the necessity of preserving the status quo.' [Citation.]"

(14859 Moorpark Homeowner's Ass'n v. VRT Corp. (1998) 63 Cal.App.4th 1396, 1402.)

Plaintiff fails to demonstrate a reasonable likelihood of prevailing on a claim for injunctive relief. (See SB Liberty, LLC v.
Isla Verde Assn., Inc. (2013) 217 Cal. App. 4th 272, 280.) Plaintiff's only claim that even potentially supports a request
for injunctive relief is Plaintiff's claim for specific performance; and Plaintiff fails to demonstrate a reasonable likelihood
that it will prevail on its claim for specific performance.

The basic premise of Plaintiff's request for injunctive relief is that VCTC has breached the Agreement between the
parties by (a) attempting to improperly terminate the Agreement prior to the expiration of the term of the Agreement; and
(b) failing to perform its payment and other obligations under the Agreement. Essentially, Plaintiff is seeking injunctive
relief preventing VCTC from breaching the Agreement and requiring VCTC to perform under the Agreement.

As a result, Plaintiff's 1st Amended Complaint is essentially premised on various alleged breaches of contract by VCTC.
However, breach of contract claims can only provide a basis for injunctive relief where the plaintiff has a right to specific
performance of the contract. In particular, Code of Civil Procedure 8526(b) provides, in pertinent part, that:

"An injunction cannot be granted in the following cases: .... [T](5) To prevent the breach of a contract the performance of
which would not be specifically enforced, other than a contract in writing for the rendition of personal services from one
to another where the promised service is of a special, unique, unusual, extraordinary, or intellectual character, which
gives it peculiar value, the loss of which cannot be reasonably or adequately compensated in damages in an action at
law, and where the compensation for the personal services is as follows...."

As a result, the viability of Plaintiff's claim for injunctive relief rests entirely on its claim for specific performance of the
Agreement.

The requirements for establishing a right to specific performance are substantial and — due in part to the merits of a
number of VCTC's evidentiary objections to Plaintiff's evidence [and, in particular, the original declaration of Plaintiff's
President David Wilkinson] — Plaintiff fails to demonstrate a reasonable possibility that it will be able to satisfy those
requirements. More specifically:

In order to be entitled to specific performance, Plaintiff must first make a threshold showing that VCTC breached the
Agreement. In particular, specific performance is merely an alternative remedy for a breach of contract. (5 Witkin, Cal.
Procedure (3d ed. 1985) Pleading, §732, at pp. 180-181.)

Plaintiff must also demonstrate its own performance under the Agreement (or excuse for non-performance), and that it
remains ready, willing, and able to perform under the Agreement. (Ninety Nine Investments v. Overseas Courier
Service (Singapore) Private (2003) 113 Cal. App. 4th 1118, 1126.)

Finally, Plaintiff must show that certain additional requirements for entitlement to specific performance are met:

"To obtain specific performance after a breach of contract, a plaintiff must generally show: '(1) the inadequacy of his
legal remedy; (2) an underlying contract that is both reasonable and supported by adequate consideration; (3) the
existence of a mutuality of remedies; (4) contractual terms which are sufficiently definite to enable the court to know
what it is to enforce; and (5) a substantial similarity of the requested performance to that promised in the contract.
[Citations.]' A grant or denial of specific performance is reviewed under an abuse of discretion standard."

(Real Estate Analytics, LLC v. Vallas (2008) 160 Cal. App. 4th 463, 472.)

Here, Plaintiff fails to submit sufficient admissible evidence sufficient to establish even a reasonable possibility that
VCTC has breached the Agreement, or Plaintiff has fully performed under the Agreement, or that Plaintiff is ready,
willing, and able to continue performing under the Agreement.

First, Plaintiff fails to submit any admissible evidence that VCTC has breached the Agreement. Plaintiff appears to

contend that VCTC has breached the Agreement by (i) failing to make numerous necessary capital improvements and

repairs to the railroad line; (i) failing to make sufficient maintenance payments to Plaintiff and deducting claimed
TENTATIVE RULINGS
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CASE TITLE: FILLMORE & WESTERN RAILWAY INC VS. VENTURA COUNTY TRANSPORTATION COMMISSION
CASE NUMBER: 56-2013-00444877-CU-BC-VTA
overpayments from those payments; and (iii) taking steps to terminate the Agreement without "cause" for doing so.

(See Original Wilkinson Decl., 131.) However, Plaintiff fails to submit admissible evidence sufficient to establish the
claimed breaches.

For example, Wilkinson's statements regarding VCTC's failure to pay maintenance fees (id. at 118 through 21) all
appear to lack foundation and appear to be based largely on hearsay documents, thus, the Court sustained VCTC's
Objectoins Nos. 16 through 19 to these statements.

Similarly, Wilkinson's statement regarding VCTC's failure to make capital improvements in 28 of his original Declaration
also lack foundation and contain improper legal/factual conclusions and the Court has sustained VCTC's Objections
Nos. 26 to that statement. More generally, Wilkinson's statements in 128 and 29 merely indicate the existence of a
dispute as to the parties' respective obligations, and do not show that Plaintiff has any likelihood of prevailing on the
merits of that dispute.

As to whether VCTC has cause for terminating the Agreement, Wilkinson states in conclusory fashion in 126 of his
declaration that Plaintiff received no notice of any claim of lack of maintenance prior to VCTC's notice of termination of
the Agreement on June 4, 2013, but fails to rebut VCTC's claim that Plaintiff breached the Agreement by failing to return
overpayments.

Moreover, Wilkinson's general statement in 30 of his original Declaration indicating that Plaintiff "has performed all
things to be performed all things to be performed by them under the Agreement or were excused from such performance
by the prior breaches of Defendants" lacks foundation, and the Court sustained VCTC's Objection No. 28 to this
statement. As a result, Plaintiff fails to establish that it has itself fully performed under the Agreement.

Finally, there is no evidence that Plaintiff continues to be able to perform under the Agreement.

TENTATIVE RULINGS
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Steven T. Mattas (SBN: 154247)

YORTURA
smattas@meyersnave.com oUPa:F’éosﬁ COURT
Jenny L. Riggs (SBN: 204417) FiLED
jriggs@meyersnave.com
MEYERS, NAVE, RIBACK, SILVER & WILSON MAR 0 6 2014
633 West Fifth Street, Suite 1700
Los Angeles, California 90071 MICHAEL D. PLANET
Telephone: (213) 626-2906 EXEMPT FROWE FIETN”@‘P‘EE ot
Facsimile: (213) 626-0215 GOV CODR 6103 DEDULY

Malla A. Acoste
Attorneys for Plaintiff
VENTURA COUNTY TRANSPORTATION COMMISSION
SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF VENTURA A
769-CL-UD-V
VENTURA COUNTY TRANSPORTATION Case No. 56-2014-00449
COMMISSION,
COMPLAINT FOR UNLAWFUL
Plaintiff, DETAINER
[Code of Civil Procedure § 1161(1)]
V.
FILLMORE & WESTERN RAILWAY, INC.,
a California Corporation; and DOES 1-10,
Inclusive,
Defendants.

COMPLAINT FOR UNLAWFUL DETAINER
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COMES NOW Plaintiff Ventura County Transportation Commission (hereinafter,
“VCTC”), and hereby alleges as follows:
INTRODUCTION

1. Plaintiff VCTC owns a rail line, the Santa Paula Branch Line, that begins in the
west in the Montalvo section of Ventura, running east through the City of Santa Paula, continuing
on to the City of Fillmore, and terminating in Rancho Camulos. Defendant Fillmore & Western
Railway runs tourist and excursion trains on the eastern part of the rail line, between Fillmore and
Santa Paula. Defendant Fillmore & Western Railway’s tourist and excursion trains do not run on
the western section of the rail line between Ventura and Santa Paula.

2. With regard to that rail line, VCTC has entered into various leases, each permitting
specific uses on specific portions of the line. At issue here, VCTC entered into a lease that
permitted tourist and excur<sion trains to run on the eastern portion of the fail line. Now that lease
has terminated, but Defendant Fillmore & Western Railway — the sublessee — has refused to
vacate, and instead continues to run tourist and excursion trains in violation of VCTC’s rights. .
VCTC therefore seeks to regain its possessory rights with regard to the right to operate tourist and
excursion trains on the eastern segment of the Santa Paula Branch Line.

THE PARTIES

3. Plaintiff Ventura County Transportation Commission (hereinafter, ;‘VCTC”) isa
County Transportation Commission established pursuant to the California Public Utilities Code
§ 130050.1, with its principal place of business in Ventura, California.

4. Plaintiff is informed and belieyes and thereupon élleges that Defendant Fillmore &
Western .RailWay, Inc., is a California corporétion with its principal place of business in Fillmore,
California.

GENERAL ALLEGATIONS

5. On June 6, 2001, VCTC and the City of Fillmore Redevelopment Agency entered
into a lease for the eastern “Fillmore Segment” of the rail line, running “between milepost 414.45
at or near Santa Paula to milepost 435.07 at Rancho Camulos.” [Kettle Decl., Ex. 1 (Fillmore

Lease), § 1, p. 2.] Among other things, the lease “permit[ted] Fillmore and/or its sublessees to use

1
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the Lease Property for Public/Tourist Excursion purposes.” [Id., Ex. 1, § 2, p. 3.] This Fillmore |
Lease could be terminated by either party, without cause, effective upon six months’ notice to the
other party. [Id., Ex. 1, § 15(b), p. 14.]

6. On June 25, 2001, VCTC and Defendant Fillmore & Western Railway entered into
a direct lease for the entire rail line, buf with limitations on the uses of the eastern Fillmore
Segment. [Id., Ex. 2 (Direct Lease) at p. 1.] For example, while the Direct Lease permitted
Defendant Fillfnore & Western Railway to use nearly the entire line for still and motion picture
productions or for mail and express service, it permitted freight services only on the Fillmore
Segment of the line (from milepost 414.95 to 435.07), and, critical here, permitted public and
tourist excursions only on that western part of the line running from Ventura to Santa Paula, from
milepost 403.35 to milepost 414.45. [Id., Ex. 2, § 2, p. 3-4.] Thus, this Direct Lease did not
permit Defendant Fillmore & Western Railwéy to operate tourist and excursion trains between
Fillmore and Santa Paula. That fight was instead given to the City of Fillmore Redevelopment
Agency alone pursuant to the June 6, 2001 Fillmore Lease.

7. On July 1, 2001 , Defendant Fillmore & Western Railway entered into a sublease
agreement with the City of Fillmore Redevelopment Agency. That Sublease addressed “the use of
a portion of a line of railroad owned by VCTC ... from milepost 414.45 at or near Sth Street in
Santa Paula, California, to milepost 435.07 at or near Rancho Camulos (“Fillmore Segment).”
[1d., Ex. 3 (Fillmore Sublease) at B, p.. 1 .] The use of the Fillmore Segment was limited to
“Public/Tourist Train Excursion purposes.” [/d., Ex. 3, § 3, 6(a), 10(a).] Important here, the
Sublease provided that it could be terminated “without cause, upon six (6) month written notice of
termination.” [Id., Ex. 3, § 19(b).]

8. Pursuant to the sublease, Defendant Fillmore & Western Railway ran tourist and
excursion trains between Santa Paula and Fillmore. The direct lease between VCTC and
Defendant Fillmore & Western Railway (not at issue here) did not grant Defendant Fillmore &

Western Railway any right to operate tourist and excursion trains on that segment of the rail line.

) .
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9. On May 14, 2013, VCTC provided the City Manager of the City of Fillmore (as the
successor agency to the City of Fillmore Redevelopment Agency) with a six month notice of
termination “without cause” of the Fillmore Lease, effective December 1, 2013. [Id., Ex. 4.]

10. On or about May 31, 2013, the City of Fillmore provided Defendant Fillmore &
Western Railway with a six month notice of termination “without cause” of the Fillmore Sublease,
with such termination effective December 1, 2013, the same date given by VCTC in its
termination of the Fillmore Lease. [/d, Ex. 5.]

11. As aresult, the Sublease was terminated as of December 1, 2013, and Defendant
Fillmore & Western Railway has no contractual right to run tourist or excursion trains between
Fillmore and the City of Santa Paula. .

FIRST CAUSE OF ACTION FOR UNLAWFUL DETAINER

[Code of Civil Procedure § 1161(1)]

12.  Plaintiff incorporates by reference as though fully set forth herein the preceding
paragraphs of this Complaint.

13.  Pursuant to a June 6, 2001 lease between VCTC and the City of Fillmore
Redevelopment Agency (now the City'of Fillmore as successor agency), VCTC granted Fillmore
the contractual right to operate tourist and excursion trains on an eastern portion of VCTC’s rail
line. According to its terms, that Fillmore Lease could be terminated without cause upon six
months’ notice. The Fillmore Lease is attached hereto as Exhibit 1 to the concurrently filed
Declaration of Darren Kettle, and is incorpbrated by réference herein.

14. VCTC gave notice of termi;nation without cause of the Fillmore Lease on May 13,
2013, providing for termination of the Fillmore Lease as of December 1, 2013. Notice of
termination is attached hereto as Exhibit 4 to the concurrently filed Declaration of Darren Kettle,
and is incorporated by reference hereiﬂ.

15.  Defendant Fillmore & Western Railway was permitted to operate tourist and
excursion trains between Santa Paula and Fillmore, pursuant to the July 1, 2001 Sublease between
Defendant Fillmore & Western Railway and the City of Fillmore Redevelopment Agency (now

the City of Fillmore as successor agency). Like the Fillmore Lease, the Sublease provided that it

3
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could be terminated without cause upon six months’ notice. The Sublease is attached hereto as
Exhibit 3 to the concurrently filed Declaration of Darren Kettle, and is incorporated by reference
herein.

16.  The City of Fillmore, as successor agency to the City of Fillmore Redevelopment
Agency, gave notice of termination without cause of the Sublease on May 31, 2013, providing for
termination of the Sublease as of December 1, 2013. Notice of termination is attached hereto as
Exhibit 5 to the concurrently filed Declaration of Darren Kettle, and is incorporated by reference
herein.

17. As a result, the Fillmore Lease and the Sublease were terminated as of December 1,
2013. ‘

18. The June 25, 2001 Direct Lease between VCTC and Defendant Fillmore &
Western Railway does not permit Defendant Fillmore & Western Railway to operate tourist and
excursion trains between Fillmore and Santa Paula. The Direct Lease is attached hereto as Exhibit
2 to the concurrently filed Declaration of Darren Kettle, and is incorpbrated by reference herein.

19. Despité the December 1, 2013 termination, on information and belief, Defendant
Fillmore & Western Railway continues to operate tourist and excursion trains on the eastern
segment of the Santa Paula Branch Line, between Fillmore and Santa Paula. As of March 5,2014,
Defendant Fillmore & Western Railway advertised ticket sales for a variety of tourist and
excursion train trips to take place on VCTC’s rail line throughout 2014. Defendant Fillmore &
Western Railway’s website, www.frwy-blog.com, advertises that tickets may be purchased for
tourist and excursion trains through December 31, 2014.

20.  Asthe owner of the line, VCTC has the right to lease out portions of the line for

specific purposes. Following the termination of the Fillmore Lease and Sublease, the right to

| permit or deny permission to operate tourist and excursion trains on the eastern segment of the line

reverted to VCTC. Defendant Fillmore & Western Railway’s unauthorized operation of tourist
and excursion trains on that segment of the line interferes with VCTC’s rights as owner, and

VCTC therefore requests that its possessory rights be returned to it.

4
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays judgment against 'Defendan-ts individually and collectively
as follows:

1. - For possession of the Santa Paula Branch Line eastern segment, from milepost
414.45 at or near Santa Paula to milepost 435.07 at Rancho Camulos, for Ventura County
Transportation Commission’s exclusive use to permit or refuse to permit the operation of tourist
and excursion trains;

2. For an order precluding Defendant Fillmore & Western Railway, Inc. from
operating tourist and excursion trains on the Santa Paula Branch Line eastern segment, from

milepost 414.45 at or near Santa Paula to milepost 435.07 at Rancho Camulos;

3. For costs of suit, including reasonable attorney’s fees pursuant to contract; and -
4. For such further relief this Court may deem just and proper.

DATED: March 6,2014 MEYERS, NAVE, RIBACK, SILVER & WILSON

LAW % 4/% /)
ven T/ Mattas 0

J&ny L. Riggs

Attorneys for Plaintiff

VENTURA COUNTY TRANSPORTATION
COMMISSION

5
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VERIFICATION
STATE OF CALIFORNIA, COUNTY OF VENTURA

T have read the foregoing Complaint for Unlawful Detainer and know its contents.

I am the Executive Director of the Ventura County Transportation Commission, the
plaintiff in this action, and am authorized to make this verification on its behalf. The matters
stated in the foregoing document are true of my own knowledge except as to those matters which
are stated on information and belief, and as to those matters I believe them to be true.

Executed on March 6, 2014, at Ventura, California.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Darren Kettle
Print Name of Signatory

2246213.1
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" SUMMONS I e
(CITACION JUDICIAL) - o
NOTICE TO DEFENDANT: SUPERIOR ST 4
(AVISO AL DEMANDADO): FILED
Commissioners of the Ventura County Transportation Commission, 1
(Contnord on atraan meny MAR 17 201
YOU ARE BEING SUED BY PLAINTIFF: VICHAEL . PLANET
(LO ESTA DEMANDANDO EL DEMANDANTE): exccuive Offcer and Seck |
Fillmore & Western Railway, Inc., A California Corporation BY. ™. M1 KI}&E;S ,

NOTICE! You have been sued. The court may decide against you without your being heard uniess you respond within 30 days. Read the information
below.

You have 30 CALENDAR DAYS after this summons and legal papers are served on you to file a written response at this court and have a copy
served on the plaintiff. A letter or phone call will not protect you. Your written response must be in proper legal form if you want the court to hear your
case. There may be a court form that you can use for your response. You can find these court forms and more information at the California Couris
Oniline Seif-Help Center (www.courtinfo.ca.gov/selfhelp), your county law library, or the courthouse nearest you. If you cannat pay the filing fee, ask
the court clerk for a fee waiver form. If you do not file your response on time, you may lose the case by default, and your wages, money, and property
may be taken without further warning from the court.

There are other legal requirements. You may want to call an attorney right away. If you do not know an attorney, you may want to call an attorney
referral service. If you cannot afford an attorney, you may be eligible for free legal services from a nonprofit legat services program. You can locate
these nonprofit groups at the California Legal Services Web site (www./awhelpcalifornia.org), the California Courts Oniine Self-Help Center
(www.courtinfo.ca.gov/selfhelp), or by contacting your local court or county bar association. NOTE: The court has a statutory lien for waived fees and
costs on any settlement or arbitration award of $10,000 or more in a civil case. The court's lien must be paid before the court will dismiss the case.
JAVISO! Lo han demandado. Si no responde dentro de 30 dias, la corte puede decidir en su contra sin escuchar su version. Lea la informacién a
continuacion. o

Tiene 30 DIAS DE CALENDARIO después de que le entreguen esta citacion y papeles legales para presentar una respuesta por escrito en esta
corte y hacer que se entregue una copia al demandante. Una carta o una llamada telefonica no lo protegen. Su respuesta por escrito tiene que estar |’
en formato legal correcto si desea que procesen su caso en la corte. Es posible que haya un formulario que usted pueda usar para su respuesta.
Puede encontrar estos formularios de Ja corte y mas informacion en el Centro de Ayuda de las Cortes de California (www.sucorte.ca.gov), en la
biblioteca de leyes de su condado o en la corte que le quede mas cerca. Si no puede pagar la cuota de presentacion, pida al secretario de la corte
que le dé un formulario de exencién de pago de cuotas. Si no presenta su respuesta a tiempo, puede perder el caso por incumplimiento y la corte le
podré quitar su sueldo, dinero y bienes sin mas advertencia.

Hay otros requisitos legales. Es recomendable que llame a un abogado inmediatamente. Si no conoce a un abogado, puede llamar a un servicio de
remision a abogados. Si no puede pagar a un abogado, es posible que cumpfa con fos requisitos para obtener servicios legales gratuitos de un
programa de servicios legales sin fines de lucro. Puede encontrar estos grupos sin fines de lucro en el sitio web de California Legal Services,

(www lawhelpcalifornia.org), en el Centro de Ayuda de las Cortes de California, (www .sucorte.ca.gov) o poniéndose en contacto con la corte o e/
colegio de abogados locales. AVISO: Por ley, la corte tiene derecho a reclamar las cuotas y los costos exentos por imponer un gravamen sobre
cualquier recuperacion de $10,000 6 mas de valor recibida mediante un acuerdo o una concesién de arbitraje en un caso de derecho civil. Tiene que

pagar el gravamen de la corte antes de que la corte pueda desechar el caso.

The name and address of the court is: S C ¢ TS\/[\SE NUMBER |
Et bre y direccién de la corte es): Superior Court, County of Ventura imero del Gaso).
(80r(’)orSn ~r\e/i}::‘cgfic;/;;nvee Teerees peror o v ‘ 56-2014-(;0450239—CU'BC'VTA
Ventura, CA. 93009

The name, address, and telephone number of plaintiffs attorney, or plaintiff without an attorney, is:
(El nombre, la direccion y el ntimero de teléfono del abogado del demandante, o del demandante que no tiene abogado, es):

Donna M. Standard, Esq. SBN 225297, 35625 E. Kings Canyon Rd., Squaw Valley, CA. 93675 559-338-0111

OATE.\am 17 20k pichael D. Planet et by M. MIJARES PPy

(Fecha) (Secretario)
(For proof of service of this summons, use Proof of Service of Summons (form POS-010).)

(Para prueba de entrega de esta citation use el formulario Proof of Service of Summons, (POS-010)).
NOTICE TO THE PERSON SERVED: You are served

[SEAL 1. [[] as an individual defendant.
2. [] asthe person sued under the fictitious name of (specify):

3. (L1 on behalf of (specify):

under: ] CCP 416.10 (corporation) [ CCP 416.60 (minor)
[ ] CCP 416.20 (defunct corporation) ] CCP416.70 (conservatee)
[ ] CCP 416.40 (association or partnership) [ ] CCP416.90 (authorized person)

[ other (specify):
4. [ ] by personal delivery on (date):
Form Adopted for Mandatory Use SUMMONS Code of Civil Procedure §§ 412.20. 465

Judicial Council of Califorma W, courtinf
SUM-100 [Rev. July 1. 2009} . info.ca.gov

Page 1 of 1
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DONNA M. STANDARD, ESQ.
1135625 E. Kings Canyon Rd.
Squaw Valley, CA. 93675

(559) 338-0111 Telephone
(559) 338-1130 Facsimile

E-Mail: ds2758@aol.com
SBN 225297

IVAN W. HALPERIN, ESQ.
1007 West Twenty-Fourth Street
Los Angeles, A. 90007-1816
(310) 773-3494 Telephone

(310) 861-8619 Facsimile

E-Mail: iwhalperin@halperin.com

SBN 52450

VENTURA
SUFETIOR COURT
MAR 17 2014
MICHAEL D. PLANET
Executive Officer and Clerk
BY; , Deputy

M., Akuna

Attorneys for Plaintiff, FILLMORE & WESTERN RAILROAD, INC.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF VENTURA

FILLMORE & WESTERN RAILROAD, INC.

A California Corporation

Plaintiff,

VS.

)
)
)
)
)
)
)

COMMISSIONERS OF THE VENTURA COUNTY)

TRANSPORTATION COMMISSION, a public

)

Sector transportation planning body created by the )
Legislature; DARREN KETTLE, Individually and )

as Executive Director of VENTURA COUNTY

)

TRANSPORTATION COMMISSION; and DOES )

1-100

Defendants

)
)
)

)

56-2014-00450239-CU-BC-VTA
CASE NO.

COMPLAINT FOR BREACH OF
CONTRACT; BREACH OF
IMPLIED GOOD FAITH AND
FAIR DEALING; INTEFERENCE
W/PROSPECTIVE ECONOMIC
ADVANTAGE, INTEFERENCE
W/CONTRACTUAL RELATIONS
SPECIFIC PERFORMANCE;
DEFAMATION
DECLARATORY RELIEF
INJUNCTIVE RELIEF

JURY TRIAL REQUESTED

Plaintiff, FILLMORE AND WESTERN RAILROAD, INC. hereby alleges against

Defendants as follows:

Complaint for Breach of Contract, etc.




SUPERIOR COURT OF CALIFORNIA
COUNTY OF VENTURA

800 South Victoria Avenue
Ventura , CA 93009

(805) 654-2609
WWW.VENTURA.COURTS.CA.GOV

NOTICE OF CASE ASSIGNMENT AND MANDATORY APPEARANCE

Case Number: 56-2014-00450239-CU-BC-VTA

Your case has been assigned for all purposes to the judicial officer indicated below.

A copy of this Notice of Case Assignment and Mandatory Appearance shall be served by the filing party on all
named Defendants/Respondents with the Complaint or Petition, and with any Cross-Complaint or Complaint in
Intervention that names a new party to the underlying action.

ASSIGNED JUDICIAL OFFICER COURT LOCATION DEPT/ROOM

Hon. Rebecca Susan Riley Ventura 40

HEARING MANDATORY APPEARANCE CMC/Order to Show Cause Re Sanctions/Dismissal
for Failure to File Proof of Service/Default

EVENT DATE EVENT TIME EVENT DEPT/ROOM

| 08/15/2014 08:15 AM 228

SCHEDULING INFORMATION

Judicial Scheduling Information

AT THE ABOVE HEARING IS MANDATORY.

Each party must file a Case Management Statement no later than 15 calendar days prior to the hearing and
serve it on all parties. If your Case Management Statement is untimely, it may NOT be considered by the court
(CRC 3.725).

If proof of service and/or request for entry of default have not been filed: At the above hearing you are ordered

to show cause why you should not be compelled to pay sanctions and/or why your case should not be dismissed
(CCP 177.5, Local Rule 3.17).

Advance Jury Fee Requirement

At least one party demanding a jury trial on each side of a civil case must pay a non-refundable jury fee of $150.
The non-refundable jury fee must be paid timely pursuant to Code of Civil Procedure section 631.

Noticed Motions/Ex Parte Matters

To set an ex parte hearing, contact the judicial secretary in the assigned department. Contact the clerk's office
to reserve a date for a law and motion matter.

Telephonic Appearance

Telephonic appearance at the Case Management Conference is permitted pursuant to CRC 3.670. In addition,

see Local Rule 7.01 regarding notice to the teleconference provider. The court, through the teleconference
provider, will contact all parties and counsel prior to the hearing. -

Clerk of the Court,

Date: 03/17/2014 By: st HE

Monika Akuna, Clerk

VEN-FNR082
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VENUE
1. Venue is appropriate in Ventura County, in that the real property it concerns is
located in this judicial district (CCP 392), the cause of action arose in Ventura County (CCP
393), at least one of the Defendants resides in Ventura County (CCP 395) and the Agreement
provides for venue in the County of Ventura. (Exhibit #7 attached hereto and referred to herein
below, Paragraph 24 (f)(6)).
PARTIES

2. Plaintiff, FILLMORE AND WESTERN RAILROAD, INC., (hereinafter referred
to as “Plaintiff”) at all times herein mentioned was, a corporation organized and existing under
and by virtue of the laws of the State of California, and qualified to do business and doing
business in Ventura County, State of California, with its principal office located in Fillmore,
California and is thereby entitled to invoke the jurisdiction of this court.

3. Plaintiff is informed and believes and thereon alleges that at all times mentioned
herein, COMMISSIONERS OF THE VENTURA COUNTY TRANSPORTATION
COMMISSION (hereinafter referred to as “VCTC”) was and is a public sector transportation
planning body for Ventura County, California, State of California, duly organized and created by
state legislation in 1988 and is thereby subject to the jurisdiction of this court.

4, Plaintiff is informed and believes and thereon alleges that at all times mentioned
herein, DARREN KETTLE, an individual, and the Executive Director for the VENTURA
COUNTY TRANSPORTATION COMMISSION, is a resident of Ventura County California.

5. The true names and capacities, whether individual, corporate, associate, or
otherwise, of Defendants sued herein as Does 1 through 100, inclusive, are unknown to Plaintiff
who therefore sue said Defendants by such fictitious names. Plaintiff prays leave to amend this

Complaint to assert the true names and capacities of said Defendants when ascertained. Plaintiff

Complaint for Breach of Contract, etc.
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is informed and believes and thereupon allege that each of the fictitiously named Defendants are
responsible in some manner for the occurrences herein alleged, and that Plaintiffs’ losses as
herein alleged were legally caused by actions of Defendants.

6. Plaintiff is informed and believes and thereon alleges that all of the Defendants
and each of them named herein are and were individually and collectively in some manner
responsible for the events and happenings alleged herein, contractually and proximately caused
damages to Plaintiff as a result thereof as alleged herein.

7. Plaintiffs have complied with the claims statute requirements pursuant to Govt.
Code 800 seq. and 900 et seq. A letter dated October 8, 2013 was sent to VCTC regarding the
claims against the Defendants. (See attached Exhibit #1, attached hereto and incorporated herein
by reference as though fully set forth. No rejection notice was received from VCTC.

PRELIMINARY ALLEGATIONS

8. The Santa Paula Branch Line railroad, (hereinafter referred to as “SPBL”), was
initially constructed and operated by Southern Pacific Railroad (hereinafter referred to as “SP”)
for numerous years and ultimately sold portions of the line to the City of Fillmore
Redevelopment Agency, the City of Santa Paula and the City of Ventura and ultimately, based
on a series of agreements, additional agencies joined the City of Fillmore and the Redevelopment]
Agency of the City of Fillmore in the full acquisition of the “SPBL”. These agencies included;
the Ventura County Transportation Commission (“Defendants”), the County of Ventura, The
City of Ventura, The City of Santa Paula and its Redevelopment Agency, and the City of
Fillmore and its Redevelopment Agency.

9. The policies, procedures and management for the line were laid out in the Santa
Paula Branch Line Master Plan of 1996 adopted by the Defendant “VCTC”. (See attached

Exhibit #2, attached hereto and incorporated herein by reference as though fully set forth). 2. In

Complaint for Breach of Contract, etc.
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addition, the operations and maintenance on the line are controlled by the regulatory structures of]
the Federal Railroad Administration (hereinafter referred to as “FRA”), the U.S. Department of
Transportation, Surface Transportation Board (hereinafter referred to as “STB”), and the
California Public Utilities Commission (hereinafter referred to as “CPUC”).

10.  The purchase of the line was achieved via a Memorandum of Understanding
(hereinafter referred to as “MOU”) between the above-stated agencies and the branch line
purchase was completed. (See Exhibit #3 attached hereto and incorporated herein by reference
as though fully set forth).

11.  In November 19, 1996, FWRY began operating a tourist railroad on the “SPBL”
that runs from the Montalvo area of Ventura County, at milepost 405.31 through milepost 435.07
(out to the Piru area), which is owned by Defendants, pursuant to the “MOU”. The railroad line
also encompasses the “Fillmore Segment” of the line, which runs from milepost 414.15 to
milepost 435.067, which had also been leased to the CITY OF FILLMORE
REDEVELOPMENT AGENCY (hereinafter referred to as “FRDA”) by SOUTHERN PACIFIC
RAILROAD and prior to Defendant VCTC taking title and after acquisition by Defendant
VCTC.

12.  Plaintiff’s operation was initially based upon a written sub-lease agreement with
the “FRDA” and Plaintiff dated November 19, 1996, (a copy is attached as Exhibit #4 attached
hereto and incorporated herein by reference as though fully set forth), as well as an agreement
made directly with Defendants dated April 2, 1999. (A copy is attached as Exhibit #5, attached
hereto and incorporated herein by reference as though fully set forth).

13. Prior to the direct lease of 2001 with Defendants, Plaintiffs had also entered into
an agreement with Defendant VCTC known as the “Interim Maintenance Agreement”, dated

November 14, 1997, which provided for payment to Plaintiff for work performed upon the track,

Complaint for Breach of Contract, etc.
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signal and track support structures, and inspections and maintenance services on the branch line.
(See attached Exhibit #6, attached hereto and incorporated herein by reference as though fully set
forth).

14.  Thereafter, the agreements were amended and replaced with lease agreements;
one dated June 25, 2001 between Plaintiff and Defendant VCTC and one dated July 1, 2001
between Defendant VCTC and “FRDA”. The agreement between Plaintiff and Defendant
VCTC was a direct written lease for the use of the Santa Paula Branch Line between milepost
405.31 and 435.07 (hereinafter referred to as the “Direct Lease™) and is the Agreement presently
in effect between Plaintiff and Defendants, subject to two amendments. The effective date of
this Agreement was July 1, 2001. The term for this Agreement is twenty (20) years, expiring
June 30, 2021, which is only terminable “with cause” upon a six (6) months written notice of
termination. (Paragraph #15(b)). (See Exhibit #7 attached hereto and incorporated herein by
reference as though fully set forth). When these contracts were renewed in 2001 the rates being
paid to the FWRY were updated to reflect changes in the costs of doing business. These new
rates resulted from negotiation between the parties, were fully documented, and signed by each
of the parties.

15.  The other agreement was executed on or about June 6, 2001, between Defendant
VCTC and “FRDA” also amending their written lease agreement (hereinafter referred to as
“Fillmore Lease”™) for use of the railroad line owned by Defendants from milepost 414.45 to
milepost 435.07. The effective date of this agreement is also July 1, 2001. The term for this
“Agreement is twenty (20) years, expiring June 30, 2021, which is terminable “without cause”
upon six (6) months written notice of termination. (A copy is attached as Exhibit #8 attached

hereto and incorporated herein by reference as though fully set forth).

Complaint for Breach of Contract, etc.
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16.  On July 1, 2001, Plaintiff and “FRDA” amended their prior written lease
agreement and this new agreement became effective July 1, 2001 (hereinafter referred to as
“Sub-Lease”) for use of the Fillmore Segment of the line from milepost 414.45 to milepost
435.07. The term for this Agreement is also twenty (20) years, expiring June 30, 2021, which is
terminable “without cause” upon six (6) months written notice of termination. (See Exhibit #9
attached hereto and incorporated herein by reference as though fully set forth). This agreement
replaced the prior 1996 agreement which began operations on the “SPBL” for “FWRY” with
“FRDA”. The direct lease between Defendants and Plaintiff provides for use of the same
portions of the line as the Sub-Lease with “FRDA” for specific uses.

17.  Additionally, Plaintiff entered into agreements with “FRDA? for lease of other
property adjacent to the branch line for use and operation of the railroad. (See Exhibit #10
attached hereto and incorporated herein by reference as though fully set forth).

18.  Plaintiff FWRY contends the agreements were based on the expectations of the
parties that the contracts acted as a whole, and was a “Memorandum of Understanding” with the
further expectation both contracts would be performed to their full term, the year 2021 by ail
parties. Defendant FWRY relied upon those expectations when FWRY entered into the
agreements with VCTC and FRDA. Further, the direct lease also provided for use of the SPBL
by FWRY, for Public/Tourist Train Excursion purposes. It was always the understanding
between the parties that FWRY operated their Public/Tourist Train Excursions on the “Fillmore
Segment” of the SPBL since the inception of the agreements. Defendant FWRY contends any
restriction of use contained in the direct lease was only due to the lease that existed with FRDA
and its predecessor in interest SOUTHERN PACIFIC at the time of acquisition by VCTC. Once

that lease was terminated by VCTC Defendant FWRY would have sole use of the entire line,

Complaint for Breach of Contract, etc.
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which should be without restriction as there are no reservations contained in the agreements
regarding that issue.

19. During the course of the agreements, the Executive Director of the VCTC at the
time, Ginger Gherardi, asked that FWRY apply to the Surface Transportation Board (“STB”)—
the successor to the Interstate Commerce Commission (“ICC”)—for authority to haul freight on
the branch line. FWRY made the requested application and received the authority in 2002.

20.  The parties established a modus vivendi governing their relations and the
agreements were amended to reflect updated costs of doing business. The reviews created
amendments to the agreements in 2004 and 2007. In each case the amendments were fully
negotiated between the parties and executed by the parties. In 2007 Ms. Gherardi retired and Mr.
Darren Kettle, the current Executive Director of the VCTC was appointed.

21.  Pursuant to the Agreements and at the instance and request of Defendant VCTC,
Plaintiff became a duly licensed Class 3 common carrier railroad pursuant to the April 25, 2002
decision of the U.S. Department of Transportation, Surface Transportation Board, successor
agency to the Interstate Commerce Commission in Finance Docket No. 34173 and is the
responsible entity for rail operations on the “SPBL” including railroad dispatching and actual
freight rail movements. Defendant, VCTC has not filed or served an STB action as of the date otJ
filing this Complaint. Defendant is capable of accepting freight shipments as may be
interchanged to it and it authorized to do so pursuant to the agreements outlined above, however,
Plaintiff has been prevented from accepting freight because of an embargo placed on the line by
DARREN KETTLE, Executive Director of Ventura County Transportation.

22.  Plaintiff has been and still is the designated railroad Operator on the “SPBL” by
virtue of the Agreement with the owners and lessors of the various leases and subleases

discussed above. Plaintiff has been authorized to accept freight, and operate tourist trains and
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dinner trains on the entire line since 1996 under these Agreements. Freight railroad operations
are subject to the necessary Federal regulatory approval of the U.S. Department of
Transportation, Surface Transportation Board (“STB”). Further, the common carrier obligation
placed upon the common carrier registered operator on the line with the STB does not terminate
Plaintiff’s operating rights as a common carrier railroad for the operations on the line until there
has been an approval of a subsequent common carrier railroad capable of assuming operations
and rail service to all customers as authorized by the “STB”, which has not occurred.
Cancellation of a contract to operate without subsequent approval by the STB for said
replacement creates irreparable harm to Plaintiff.

23.  Further, the Direct Lease, at Paragraph 4 (b)(2), provides for payment of a
maintenance allowance to Plaintiff from Defendants in the “lesser amount of One Hundred
Seventy Thousand Dollars ($170,000.00) or the total of its grade crossing signal maintenance

funds and the annual income derived from Defendants from its property leases at the time of the
Effective Date of this Agreement, excepting revenues derived by Defendants from Fillmore &

»

Western through this Agreement.” This paragraph was amended twice thereafter, changing the
annual maintenance amount. The first amendment occurred on or about May 10, 2004,
providing for an increase of the annual maintenance allowance to Two Hundred and Sixty Four
Thousand ($264,000.00) annually (see attached Exhibit #11, attached hereto and incorporated
herein by reference as though fully set forth). The second amendment occurred on September
14, 2007 providing for an increase of the annual maintenance allowance to Three Hundred and
Twelve Thousand Dollars ($312,000.00), to commence in the 2007/2008 fiscal year. (See

attached Exhibit #12, attached hereto and incorporated herein by reference as though fully set

forth).
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R




=R - V. L R V= R

[\ T & T N T S e e e e e e T

24.  On or about October 14, 2010, Defendants informed Plaintiff, without negotiation
or discussion, there would be an adjustment to the monthly maintenance allowance to Plaintiff
based upon the lesser amount of the total of its grade crossing signal maintenance funds and the
annual income derived from Defendants from its property leases, but provided no documentation
to support this reduction. (See attached Exhibit #13, attached hereto and incorporated herein by
reference as though fully set forth). Defendant VCTC, by and through its Executive Director,
KETTLE, reduced the maintenance allowance contained in Amendment #2 to the Direct Lease.
Plaintiff protested and this adjustment has been disputed by Plaintiff since before October 14,
2010. In addition, Defendant, VCTC and KETTLE informed Plaintiff of an alleged
overpayment of maintenance funds and made demand of FWRY for payment. Defendant
KETTLE also publicly exclaimed falsely that FWRY had received a “gift of public funds”.
Plaintiff protested and denied any overpayment occurred and further denied FWRY received “a
gift of public funds”. Defendant, thereafter deducted payments from the maintenance allowance
for this alleged overpayment. Plaintiff contends no overpayment occurred and Plaintiff was paid
only some of the amounts required under the Agreements by VCTC.

25.  In subsequent statements, Defendant KETTLE also exclaimed falsely Plaintiff
was being subsidized by VCTC, instead of stating the truth, that the funds expended by VCTC
were based on contractual obligations that had been negotiated in good faith at the time of the
contract, and acted upon by the parties since inception, which VCTC has failed to perform when
they deducted any amount from the maintenance allowance due FWRY, among other things.

26.  Plaintiff’s annual maintenance allowance did not exceed the total of its grade
crossing, signal maintenance funds and the annual income derived from its property leases
(hereinafter referred to as “Rail Funds™), at the time of “the Effective Date” of the Agreement as

contended by VCTC and KETTLE. An intentional and/or negligent misrepresentation of the
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terms of the agreement by Defendant KETTLE is causing the dispute regarding the overpayment
because Defendant KETTLE is applying each years’ “Rail Funds” to the year in question, rather
than using the total of the “Rail Funds” in the year of the effect on the date of the agreement or
its amendments.

27.  Defendants are not using the “Rail Funds” received on the effective date of the
agreement as the base amount to determine the maintenance fee, as had been the practice and
agreement of the parties. For instance, the “Rail Funds” received in FY 2004/2005 was
$291,210.14 (which would have been the “effective date of the agreement” pursuant to the
Amendment #1, dated May 10, 2004, included herein as Exhibit #11). The base maintenance
allowance for that fiscal year would be $264,000.00, which is the lesser of the two amounts.
$264,000.00 was an appropriate payment for that period based on the information provided to
date.

28.  There was no overpayment. When the true “effective date” of the Agreement is
used to determine the amount of maintenance due Plaintiff in the manner it had been, up until the
present Executive Director changed the practices of the parties, there is an underpayment of
funds by VCTC to FWRY. This was simply an attempt to unilaterally change the terms of the
Agreements by Defendant VCTC aﬂd/or KETTLE without the consent of FWRY.

29.  Defendant VCTC failed to perform its obligations under the Direct Lease by
failing to pay maintenance fees due Plaintiff by Defendant VCTC as well as deducted over
$17,000.00 per month from the maintenance fee due Plaintiff under the Agreement, based on a
false claim of an overpayment by VCTC and KETTLE. Defendant VCTC is actually in arrears
on the payment of the maintenance allowance to Plaintiff in the amount in excess of
$300,000.00, which has caused a financial hardship for Plaintiff. Plaintiff has been required to

terminate numerous employees as a result and the railroad is having to pay for all maintenance
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costs necessary to its regulatory obligations, without any contribution toward the SPBL, contrary
to the agreements between the parties and has lost substantial income as a result of Defendants
conduct.

30.  On or about May 14, 2013, Plaintiff received a letter from Defendants terminating
the Direct Lease for use of the line, without any cause stated for its termination, even though the
Direct Lease required cause for termination (See Paragraph #15 (b) of the Agreement). (See
attached Exhibit #15, attached hereto and incorporated herein by reference as though fully set
forth).

31.  Plaintiff was also notified of a claim of termination of the Sub-Lease by the City
of Fillmore, rather than the City of Fillmore Redevelopment Agency to terminate the Sub-Lease
FWRY had with the FRDA.

32.  Before entering into the agreements and for years thereafter, Plaintiff relied upon
all of the Agreements and made acquisitions and substantial investments into property based
upon the reasonable belief he had the right to operate on the entire rail line until 2021.

33. VCTC and KETTLE has conducted, or allowed to be conducted, a campaign
against FWRY to interfere with its prospective economic advantage, as well as its contractual
relationships and have made false statements with the intent to force its closing, causing
irreparable harm to the reputation of Plaintiff.

34.  Defendant VCTC and KETTLE have interfered with the prospective economic
advantage of FWRY in many respects. The false public comments made by Defendant,
DARREN KETTLE, caused damage to Plaintiffs business reputation in the community and has
greatly damaged Plaintiffs, in an amount to be determined, as well as the various reasons given

for actions taken by VCTC against FWRY which have been based upon a skein of half-truths
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and misinformation, knowingly perpetrated, by concealing or failing to disclose documents and
agreements.

35.  In 2010 Beserra and California Watercress sued the City of Fillmore, Griffin
Industries, VCTC and the FWRY over the construction of a levee system to protect a river
bottom housing development. FWRY’s only participation was to remove the track structure to
facilitate the construction and replacing the track structure. FWRY was dismissed out of the
action on two occasions but the VCTC and the City of Fillmore brought FWRY back in based on
a spurious allegation that FWRY failed to provide required maintenance.

36.  Further, the blatantly untrue statement made by KETTLE that FWRY received a
“gift of pubiic funds for overpayment of maintenance” that was conducted during the prior five
years. This was maintenance performed in accordance with the maintenance contract in place
and approved by the full Commission. The VCTC’s minions never disclosed there were jointly
negotiated and executed contracts that specified the payments. VCTC and KETTLE further
failed to disclose they receive monies from other sources that are specifically provided to VCTC
for “maintenance of the SPBL”. This active concealment misled many people and intentionally
defamed FWRY’s reputation.

37.  Experience leads one to conclude that the Commission knows it has made a
specious claim of over-payment that can never be proved. If there was evidence of over-payment
it would have been long ago presented. In keeping with the Commissions personnel’s habit of
making untrue and unsupported claims, one can only conclude that the entire “gift of public
funds” was Commission Fable of truly contumacious proportions.

38.  Additionally, the hauling of freight can be a significant source of income to both
FWRY and VCTC. In 2011 and again in summer of 2012 Mr. Wilkinson traveled to Omaha,

Nebraska and met with the Union Pacific to negotiate the transfer and interchange agreements.
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Union Pacific was agreeable and said it needed a letter from the VCTC to request transfer of
freight service to FWRY. This was not a new discussion as evidenced by the 2002 STB filing by
VCTC and FWRY.

39. FWRY had been contacted by a substantial commercial entity contemplating the
purchase of a major property, so long as freight service was available. There were subsequent
inquiries from other companies and a specific request for FWRY to deliver steel and lumber. At
the point where FWRY was on the verge of the agreement, and for reasons never disclosed, the
Commission and its Executive Director embargoed FWRY’s ability to move freight over the
SPBL which was intentionaily done and a complete surprise. It has been further discovered that
KETTLE has actually made agreements with these saroe businesses for freight and/or movie
production on the ling, excluding FWRY from said agreements for such services, even thought
FWRY holds those rights.

40.  The Commission’s perfidious declaration of “embargo” vitiated all of the progress
toward an active freight line, and cost FWRY between $150,000.00 and $250,000 a year and
VCTC a considerable amount of maintenance income, plus a substantial number of local jobs
lost.

41.  The Commission never contacted FWRY with any complaint or voiced any issues
until after KETTLE terminated the confract with FWRY and FRDA. Oue can only conclude that
the surprise assault on FWRY (and using the FRDA agreement to do so) was planned and
perpetrated to cause significant injury to FWRY.

42.  In2011 FWRY was involved with the Santa Paula Bike Path. The project would
be built on FWRY’s right-of-way in cooperation with Santa Paula and VCTC, which arranged
the funding needed. The project included both construction of the bike path and bringing the

railroad crossings and signals into a state of compliance with bike path itself.

Complaint for Breach of Contract, etc.
13




oo -1 W kW e~

— e et e
w N = o

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

43, It was well known by the City of Santa Paula and the Commission staff that some
crossings were worn out and in desperate need of replacement, the replacement of which would,
unquestionably be items of capital improvement. The various contracts between the parties
specified that capital improvement was the responsibility of the Commission. FWRY was not
liable for making capital improvements.

44, The KETTLE maintained its blatant tradition of mendacity by announcing that
FWRY was in breach of its contract for not replacing those crossings. The contracts between the
parties did not contain such a provision. Unimpeded by truth and honesty, the KETTLE never
disclosed that the contracts contained no such obligation, spread the untruth broadly,
demonstrating an unending mindlessness of the possible impact of such unsupported claim.

45.  In 2012 the Commission personnel, likely having finally reviewed the contracts
and discovered that FWRY had no obligation to make the repairs, decided to medify their
wishful thinking about FWRY’s liability, by claiming FWRY had failed to make required capital
improvements. This new approach ignored that the contracts contained weli-negotiated
definitions of capital improvement under which the parties had operated for the previous 16
years without a definitional issue.

46. In 2013, unsatisfied with the effect of their prior fables, the Commission came up
with yet another curtous statement when its Executive Director falsely claimed that the FWRY
bad been suckling at the public teat to the extent of approximately $600,000.00 dollars a year
spent on the FWRY, a for-profit company. The VCTC never spent more than $300,000 a year in
it maintenance contract with FWRY, which was specifically for maintenance of a line that
FWRY has use of, but also Union Pacific and which VCTC claims ownership.

47.  In every respect this claim was false and presented in a misleading way. The
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48.  Commission personnel concealed that the parties had been properly running in
accord with their contracts—the existence of which was never mentioned by the Commission
and its personnel—and claimed damages over things that were the Commission’s sole
responsibility. Written and spoken requests to discuss the issue with the Executive Director were
mostly ignored.

49, The Commission’s continuous behavior, and the impact it has on the entire
Heritage Valley, has culminated in an “achievement” by the Commission: the leaked
misinformation in the press has caused the company that runs the Thomas-the-Tank event——a
treasured, beloved Heritage Valley tradition—to cancel the event because of the insecurity
engendered by the constant misinformation spread by media at the request of the Commission
and its minions. Additionally, Defendants VCTC and KETTLE have leased the property to a
movie company and allowed access on the right-of-way, ignoring that FWRY has dispatch rights
and respounsibilities on the line. All at once, in a blast of damages, the Commission has created
the following coruscating losses:

A. FWRY has lost between 12,000 and 15,000 fares in the Thomas event;

B. FWRY has lost significant income as a result of the false allegations of lack
of maintenance made by VCTC and KETTLE as the basis for termination of the
agreement and making those false aliegations public.

C. The reputation of FWRY has been substantially damaged as a result of the
false allegations made of FWRY receiving a “gift of public funds” or is being subsidized
by VCTC.

D. The Herttage Valley has lost between 25,000 and 30,000 cash-carrying and

paying conpsumers coming to the Heritage Valley for the Thomas event alone.
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E. The canceliation of the anmual Fillmore Rail Festival, which draws thousands
of participaats.

F. Cancellation of the Easter Train; Pumpkinliner, as well as other significant
events held annually in Fillmore and/or Santa Paula areas.

50.  The Comrission’s inability or unwillingness to rein-in its personnel and the
manner in which the Commission has conducted its business have created direct, provable
damages in an amount in excess of $17,000,000.00 plus damages to punish the behavior in a
significant and painful amount.

51.  Plaintiff contends Defendant VCTC is no longer willing to honor the Agreement
executed in 2001. Based on the false allegations referred to herein, Defendant, VCTC has filed
an unlawful detainer, Case No. 56-2014-00449769-CL-UD-VTA Ventura County Transportation
Commission v. Fillmore & Western Railway, Inc. to terminate Plaintiff’s right to operate oo the
line before the expiration of the term of the agreements between all the parties and seeks to
terminate Plaintiff’s business in doing so, not just terminate the Agreement.

52. Additionally, controversies have arisen between Defendants and Plaintiff
requiring the court to determine the rights and respousibilities of the parties to the Agreement.

A. There is a dispute as to the definition of a capital improvement and/or
repair versus the definition of maintenance under the Agreement. Defendant VCTC
claims Plaintiff is the responsible party for making improvements or repairs to grade
crossings or repair faulty signal equipment, beyond maintenance. Defendant VCTC is
just no longer willing live up to its obligations under the contract and pay for capital
improvements and/or repairs even though that was their habit and custom since the
inception of the Agreement and is required of them under their Agreement. FWRY”

contends it is the responsibility of Defendants to provide Track and Track Support
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Structures that are determined to need extensive replacement, beyond maintenance, as

defined in Section 1 of the Agreement, as VCTC has done throughout the years under the

Agreement.
B. A determination as to how the annual maintenance allowance is calculated
according to the Agreement.

53.  Plaintiff has performed all things to be performed by them under the terms of the
Agreement and/or were excused from such performance by the prior breaches of Defendants.

54.  Defendants breached the agreement and duties to Plaintiff by virtue of, among
other things, the following:

A. Failure to make numerous necessary capital improvements and repairs
Defendants since the inception of the contract;

B. Failure to pay the monthly maintenance allowance payments to Plaintiff

C. Failure to give the required notice under the agreement that an alleged lack;
of maintenance or other default in the agreement occurred. This required a 30 day cure
period. No such notices were received by FWRY.

D. Terminated the Agreement with FRWY without cause, causing irreparable
harm to Plaintiff by also terminating his business as a result of the premature and/or
unwarranted termination of the Agreement;

55. As a consequence of the foregoing wrongful conduct of Defendants, Plaintiff is
informed and believes and thereon alleges they have suffered damage in an amount to be
determined at trial, for, among other things, economic loss and prejudgment interest resulting
from the breach.

56.  In addition to the foregoing damages, Plaintiffs are entitled to recovery of their

attorney fees incurred in this action pursuant to the Agreement between the parties.
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FIRST CAUSE OF ACTION

Breach of Contract

As $0 VCTC

57.  Plaintiff re-alleges and incorporates by reference each and every allegation set
forth above in paragraphs 1 through 56, inclusive.

58.  Asindicated herein above, on June 25, 2001 Plaintiff and Defendant VCTC
entered into an agreement along with another agreement dated July 1, 2001 between Defendant
VCTC and “FRDA”. The agreement between Plaintiff and Defendant VCTC was a direct
written lease for the use of the Santa Paula Branch Line between milepost 405.31 and 435.07
(hereinafter referred to as the “Direct Lease™) and is the Agreement presently in effect between
Plaintiff and Defendants, subject to two amendments. The effective date of this Agreement was
July 1, 2001. The term for this Agreement is twenty (20) years, expiring June 30, 2021, which is
only terminable “with cause” upon a six (6) months written notice of termination. (Paragraph
#15(b)). (See Exhibit #7 attached hereto and incorporated herein by reference as though fully set
forth). When these contracts were renewed in 2001 the rates being paid to the FWRY were
updated to reflect changes in the costs of doing business. These new rates resuited from
negotiation between the parties, were fully documented, and signed by each of the parties.

59. The other agreement was executed on or about June 6, 2001, between Defendant
VCTC and “FRDA” also amending their written lease agreement (hereinafter referred to as
“Fillmore Lease”) for use of the railroad line owned by Defendants from milepost 414.45 to
milepost 435.07. The effective date of this agreement is also July 1, 2001. The term for this
“Agreement is twenty (20) years, expiring June 30, 2021, which is terminable “without cause”
upon six (6) months written notice of termination. (A copy is attached as Exhibit #8 attached

hereto and incorporated herein by reference as though fully set forth).
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60.  On July 1, 2001, Plaintiff and “FRDA” amended their prior written lease
agreement and this new agreement became effective July 1, 2001 (hereinafter referred to as
“Sub-Lease™) for use of the Fillmore Segment of the line from milepost 414.45 to milepost
435.07. The term for this Agreement is also twenty (20) years, expiring June 30, 2021, which is
terminable “without cause™ upon six (6) months written notice of termination. (See Exhibit #9
attached hereto and incorporated herein by reference as though fully set forth). This agreement
replaced the prior 1996 agreement which began operations on the “SPBL” for “FWRY™ with
“FRDA”. The direct lease between Defendants and Plaintiff provides for use of the same
portions of the line as the Sub-Lease with “FRDA” for specific uses.

61. Plaintiff entered into agreements with “FRDA” for lease of other property
adjacent to the branch line for use and operation of the railroad. (See Exhibit #10 attached hereto
and incorporated herein by reference as though fully set forth).

62.  Plaintiff FWRY contends the agreements were based on the expectations of the
parties that the contracts acted as a whole, and was a “Memorandum of Understanding™ with the
further expectation both contracts would be performed to their full term, the year 2021 by all
parties. Defendant FWRY relied upon those expectations when FWRY entered into the
agreements with VCTC and FRDA. Further, the direct lease also provided for use of the SPBL
by FWRY, for Public/Tourist Train Excursion purposes. It was always the understanding
between the parties that FWRY operated their Public/Tourist Train Excursions on the “Fillmore
Segment” of the SPBL since the inception of the agreements. Defendant FWRY contends any
restriction of use contained in the direct lease was only due to the lease that existed with FRDA
and its predecessor in interest SOUTHERN PACIFIC at the time of acquisition by VCTC. Once

that lease was terminated by VCTC Defendant FWRY would have soie use of the entire line,
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which should be without restriction as there are no reservations contained in the agreements
regarding that issue.

63.  Based on these agreements and others, Defendant VCTC agreed to a term of
twenty (20) years for the use of the “SPBL” by Plaintiff, which is not due to expire until June 30,
2021; agreed to the responsibility of making improvements and/or repairs to the Track and Track
Support Structures determined to need extensive replacement, beyond maintenance as defined in
Section 1; and agreed fo pay an annual maintenance allowance of $312,000.00.

64.  Defendant VCTC has breached the terms of the agreements hereinabove set forth
and among other things, as follows:

A) terminating the Agreement without cause on May 14, 2013;

B) failing and/or refusing to pay for Track and Track Support Structures
determined to need extensive replacement, beyond maintenance as defined in Section 1
and claiming it is a maintenance issue; and

C) failing and/or refusing to pay the annual maintenance allowance to Plaintiff as
agreed.

D) interfering with FWRY’s right to provide freight services on the line by
embargoing the line; contracting with businesses that would have and had sought such
services from FWRY, and offering use of the line 10 movie companies using for
production, without consent of FWRY.

E) by making false statements against FWRY, ruining their reputation in the
community and affecting causing contracts to be cancelled as a result of their false

statements;
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F} Failing and/or refusing to make numerous necessary capital improvements and
repairs pursuant to the contract, in order for the line to operate to “FRA” regulations,
contrary to the habit and practice of Defendant VCTC since inception of the contract;

(G) Failing and/or refusing to provide any notice of a default in order for FWRY
to cure any alleged lack of performance.

65.  Plaintiff has performed all things to be performed by them under the terms of the
Agreement and/or was excused from such performance by the prior breaches of Defendants.

66. As a proximate result of the foregoing, Plaintiffs have suffered damage in an
amount to be determined at trial, for, among other things, economic loss and prejudgment
interest resulting from the breach.

67.  Incommencing and prosecuting this action, Plaintiffs have incurred and will
continue to incur attormeys’ fees which, but for the wrongful conduct of Defendants, would not
have been suffered. Under the terms of the Agreement, Plaintiffs are entitled to recovery of their
attorney fees and costs, according to proof at time of trial that have been incurred in this action.

SECOND CAUSE OF ACTION

Breach Of Covenant Of Good Faith And Fair Dealing

As to Defendant VCTC

68. Plaintiff re-alleges and incorporates by reference each and every allegation set
forth above in paragraphs 1 through 67, inclusive.

69. As indicated herein above, on June 25, 2001 Plaintiff and Defendant VCTC
entered into an agreement along with another agreement dated July 1, 2001 between Defendant
VCTC and “FRDA”, which, among other things, Defendants agreed to a term of twenty (20)
years for the use of the “SPBL” by Plaintiff, which is not due to expire until June 30, 2021;

agreed to the responsibility of making improvements and/or repairs to the Track and Track
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Support Structures determined to need extensive replacement, beyond maintenance as defined in
Section 1; and agreed to pay an annual maintenance allowance of $312,000.00.

70.  Defendant VCTC has breached the terms of the Agreement and the covenants of
good faith and fair dealing incorporated therein by law, and have further wrongfully interfered
with Plaintiffs’ right to enjoyment of the bepefits intended to be conferred under the Agreement
by, among other things:

A) terminating the Agreement without cause on May 14, 2013;

B) failing and/or refusing to pay for Track and Track Support Structures
determined to need extensive replacement, beyond maintenance as defined in Section 1
and claiming it is a maintenance issue; and

() failing and/or refusing to pay the annual maintenance allowance to Plaintiff as
agreed.

D) interfering with FWRY’s right to provide freight services on the line by
embargoing the line; contracting with businesses that would have and had sought such
services from FWRY, and offering use of the line to movie companies using for
production, without consent of FWRY.

E) by making false statements against FWRY, ruining their reputation in the
community and affecting causing contracts to be cancelled as a result of their false
statements;

F) Failing and/or refusing to make numerous necessary capital improvements and
repairs pursuant to the contract, in order for the line to operate to “FRA” regulations,
contrary to the habit and practice of Defendant VCTC since the inception of the contract;
71. Plaintiffs has performed all things to be performed by them under the Agreement

and/or were excused from such performance by the prior breaches of Defendants.
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72.  As a proximate result of the foregoing, Plaintiffs have been injured and have
suffered damages resulting from, among other things, economic loss and prejudgment interest,
all according to proof at time of trial.

73.  In doing the acts and engaging in the course of conduct alleged herein, Plaintiffs
bave incurred and will continue to incur attomeys’ fees which, but for the wrongful conduct of
Defendants, would not have been suffered. Under the terms of the Agreement, Plaintiffs are
entitled to recovery of their attorney fees and costs, according to proof at time of trial that have
been incurred in this action.

THIRD CAUSE OF ACTION

Specific Performance

As to Defendant VCTC

74.  Plaintiff re-alleges and incorporates by reference each and every allegation set
forth above in paragraphs 1 through 73, inclusive. Plaintiff and Defendants entered into a
written contract on June 25, 2001, under the terms of which, among other things, Defendants
agreed to a term of twenty (20) years for the use of the “SPBL” by Plaintiff, which is not due to
expire uniil June 30, 2021; agreed to the responsibility of making improvements and/or repairs to
the Track and Track Support Structures determined to need extensive replacement, beyond
maintenance as defined in Section 1; and agreed to pay an annual maintenance allowance of
$312,000.00. The Agreement is certain in its terms.

75. Adequate consideration exists and the Agreement is a just and reasonable
contract, which was drafted by Defendants, subject to minor modifications by Plaintiff.

76. Plaintiff has performed all things to be performed by them under the Agreement
and/or was excused from such performance by the prior breaches of Defendants.

77.  Defendant, VCTC is refusing to perform under the terms of the Agreement by:
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A. Failing and/or refusing to make numerous necessary capital improvements
and repairs pursuant to the contract, in order for the line to operate

B. Failing and/or refusing to pay the monthly maintenance allowance

C. Failing and/or refusing to negotiate with Plaintiffs in good faith;

D. Failing and/or refusing to provide adequate notice of a default in order for

E. Terminating the Agreement with FRWY without cause;

78. Plaintiff’s remedies at law are inadequate because cancellation of the Agreement
terminates Plaintiff’s business. Plaintiff has no ability to move his railroad to another location to
continue operations. Plaintiff relied upon the Agreements when it was made that it would be in
force through its term, and most importantly because there is no cause for termination of the
Agreements by Defendants.

79.  Defendants should be required to perform under the Agreements for the
remaining term and should be restrained from taking any action to facilitate termination of the
Agreements with Plaintiff. taking any action to facilitate termination of the Agreements that
provides for use of the railroad line from East of Montalvo to end of track past Piru, including,
but not limited to, any unlawful detainer proceeding, based upon defective notice of termination
and allow FWRY to operate its railroad until the end of the term of the contract, June 30, 2021,
as agreed.

FOURTH CAUSE OF ACTION

Defamation

As to all Defendants

80.  Plaintiff re-alleges and incorporates by reference each and every allegation set

forth above in paragraphs 1 through 79, inclusive.
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8l.  Defendant, KETTLE and VCTC made one more statements to the general public
other than plaintiff regarding FWRY receiving a “gift of public funds” as well as an allegation
FWRY was being subsidized by VCTC when in fact it was the contractual obligation of VCTC.
Further, Defendants have falsely alleged FWRY have failed to provide maintenance of the
SPBL.

82. Defendants reasonably understood that the statements were about FWRY and
that the general public and others who had entered into contracts with FWRY reasonably
understood the statements to mean that FWRY had no right to operate on the SPBL and that
cancellation of the contract by VCTC with FWRY was on the basis of receiving an
overpayment that was pot repaid by FWRYY, which is false, and further that FWRY was not
maintaining the SPBL or performing under the agreements.

83. Defendants knew these statements were false when made; and

84. Defendants failed to use reasonable care to determine the truth or falsity of the
statements.

85. Defendants and each of them, because of their wrongful conduct, have caused
actual damage to Plaintiff and was a substantial factor in causing the following harm to
Plaintiff:

A. Harm to FWRY’s property, business, trade, profession, or occupation;
B. Expenses FWRY bad to pay as a result of the defamatory statements;
C. Harm to FWRY’s reputation; and

D. Shame, mortification, or hurt feelings.

86. Defendants’ actions were undertaken with fraud, malice or oppression, or with a
conscious disregard of the ﬁghts of plaintiff, and, therefore, plaintiff is entitled to an award of

exerplary and punitive damages against defendants, and each of them, in an amount according
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to proof. Plaintiffs and each of them should recover damages to punish the behavior of
Defendants in a significant and painful amount because they either knew the statements were
false or had serious doubts about the truth of the statements, and that they acted with malice,
oppression, or fraud.

FIFTH CAUSE OF ACTION

Interference with Prospective Economic Advantage

As to all Defendants

87. Plaintiff re-alleges and incorporates by reference each and every allegation set
forth above in paragraphs 1 through 86, inclusive.

88. Defendants were aware that FWRY and Hit Entertainment, as well as the
general public, were in an economic relationship that was resulting or going to result in an
economic benefit to FWRY.

89. Further, Defendants were aware FWRY had freight rights on the SBPL as
hereinabove described and Defendants intentionally and maliciously interfered with those
rights by placing an embargo on the SPBL preventing FWRY from providing such services
only to then contract directly with the company that had been negotiating with FWRY for
freight services.

90, Defendants, and each of them, knew of the relationships, as the Thomas event
had been held annually over the years and widely publicized and the Spears Plastics plant
being opened in Santa Paula was also widely known.

91.  Defendants, and each of them intended to disrupt the relationship by
prematurely cancelling the Direct Lease without cause; making false statements regarding
FWRY and/or VCTC’s obligations under the agreements and interjecting themselves into

freight and/or services, when they are not the operator on the line.
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92.  Defendants, and each of them engaged in wrongful conduct defaming Plaintiff’s
reputation in the community by making false statements about the conduct of Plaintiff, as
bereinabove described causing Hit Entertainment to cancel their contract to run Thomas the
Tank Train Engine as had been agreed.

93.  The relationship was disrupted between FWRY, Hit Entertainment, Spears
Plastics and the general public by the wrongful cancellation by Hit Entertainment due to the
false public allegations made by Defendants, contracting directly with Union Pacific by Spears
Plastics and direct access agreements being granted to others on the SBPL.

94,  That Defendant’s wrongful conduct was a substantial factor in causing FWRY’s
harm by damaging Plaintiff’s reputation in the industry and in the community, which has been
permanently damaged in an amount according to proof.

95.  Defendants’ actions were undertaken with fraud, malice or oppression, or with a
conscious disregard of the rights of plaintiff, and, therefore, plaintiff is entitled to an award of
exemplary and punitive damages against defendants, and each of them, in an amount according
to proof.

SIXTH CAUSE OF ACTION

Interference With Contractual Relationship

96.  Plaintiff re-alleges and incorporates by reference each and every allegation set
forth above in paragraphs 1 through 95, inclusive..

97.  Defendants, and each of them, knew of plaintiff's ongoing business relationships
with Hit Entertainment and members of the general public and knew of the existence of this
agreement as the Thomas event had been held annually over the years and widely publicized.
There are other events that have been required to be cancelled as well: Rail Fest, the Easter

Train and others.
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98.  Through Defendants failure to support the SBPL pursuant to the agreements, and
through Defendants breach of the contract with plaintiff, defendants, and each of them,
intentionally interfered with plaintiff's prospective economic advantage from these ongoing
relationships. As a direct result of defendants’ actions and omissions, plaintiff has been damaged
in an amount according to proof.

99. Defendants’ actions were undertaken with fraud, malice or oppression, or with a
conscious disregard of the rights of plaintiff, and, therefore, plaintiff is entitled to an award of
exemplary and punitive damages against defendants, and each of them, in an amount according
to proof.

SEVENTH CAUSE OF ACTION

Declaratory Relief

As to Defendant VCTC

100. Plaintiff re-alleges and incorporates by reference each and every allegation set
forth above in paragraphs 1 through 99, inclusive.

101. Controversies have arisen between Defendants and Plaintiff requiring the court to
determine the rights and responstbilities of the parties to the Agreement, as follows:

A. The interpretation and definition of a capital irnprovement and/or repair
versus what is maintenance and/or beyond maintenance under the Agreement.
Defendants claims Plaintiff is the responsible party for making improvements or repairs
to grade crossings or repair favlty signal equipment, beyond maintenance. Defendant
VCTC is no longer willing to pay for capital improvements and/or capital repairs even
though that was their habit and practice since the inception of the Agreement, prior to the
Beserra litigation. FWRY” maintains it is the responsibility of Defendant VCTC to pay

for Track and Track Support Structures that are determined to need extensive
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replacement, beyond maintenance, as defined in Section 1 of the Agreement, as VCTC
has done throughout the years under the Agreemeant.
B. A determination as to how the annual maintenance allowance is calculated
according to the Agreement.
102.  Plaintiff hereby requests the Court interpret the appropriate provisions of the
Agreement and determine and the rights and obligations of the parties pursuant to the
Agreement.

EIGTH CAUSE OFACTION

Imjunctive Relief

As to VCTC

103.  Plaintiff re-alleges and incorporates by reference each and every allegation set
forth abo7ve in paragraphs 1 through 102, inclusive.

104.  Plaintiff and Defendants entered into a wriften contract on June 25, 2001, under
the terms of which, among other things, Defendants agreed to a term of twenty {(20) years for the
use of the “SPBL” by Plaintiff, which is not due to expire until June 30, 2021. (See Exhibit #7,
attached hereto and incorporated herein by reference as though fully set forth).

105. On or about May 14, 2013, Plaintiff received a letter from Defendants terminating
the Agreement for use of the line, without stating any cause for terrination, even though the
Agreement required cause for termination (See Paragraph #15 (b) of the Agreement). (See
attached Exhibit #15, attached hereto and incorporated herein by reference as though fully set
forth).

106. Defendant VCTC is not executing a public statute nor exercising a public office inl
a lawful manner. Defendant VCTC has breached their agreement with Plaintiff as indicated

herein.
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107. Plaintiff’s remedies at law are inadequate because cancellation of either of the
Agreements terminates Plaintiff’s business entirely. Such action irreparably harms Plaintiff
because Plaintiff has no ability to move his railroad to another location to continue operations.
Plaintiff relied upon the Agreements when they were made that they would be in force through
its term. There is no cause for termination of the Agreement by Defendants.

108. Plaintiff requests Defendants be restrained from terminating the Direct Lease or
the Sub-Lease as hereinabove described and require VCTC to perform under the contract, until
the term of the its terma which expires in June, 2021,

PRAYER
WHEREFORE, Plaintiff prays judgment against Defendants, as follows:
A. For general damages according to proof;
B. For special damages according to proof;
C. For punitive damages as authorized by law;
D. For specific performance of the Agreement by Defendant VCTC with an order
allowing FWRY to operate on the entire SBPL until the end of the term of the contract, June 30,
2021, as agreed.
E. To determine and declare the rights and obligations of the parties by
interpreting the Agreement regarding:
i. The interpretation and definition of capital improvement and/or
repair versus what is maintenance and/or beyond maintenance under the Agreement. \
ii. A determination as to how the annual maintenance allowance is to
be calculated according to the Agreement
E. For an order restraining Defendants from terminating the agreements

Defendants entered into with Plaintiff and the FRDA which provides for use of the railroad line
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from East of Montalvo to end of track past Piru and to allow FWRY to operate until the end of
the term of the contract, June 30, 2021, as agreed.

G. For costs of suit herein, including, but not limited to attomey fees, as
authorized by Jaw or statute;

H. For inferest to the extent allowable by law;

I. For such further relief as the Court may deem proper.

Respectfully submitted,
DATED: March 17, 2014 ba\u_.,/]\l_ N\ Sorndlon. o

DONNA M. STANDARD, ESQ.
Attorney for Plaintiff, Fillmore and Western Railroad, Inc.

Complaint for Breach of Contract, etc.
11




	235873
	VCTC Response Ex A - Kettle Dec Part 1 of 2
	VCTC Response Ex A - Kettle Dec Part 2 of 2
	VCTC Response Ex B - PI Order
	VCTC Response Exs C & D



