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Statement of Jurisdiction 

The underlying arbitration was conducted pursuant to Article 1, Section 11 of the New 

York Dock Conditions and interpreted the provisions of a merger implementing agreement. See 

New York Dock Railway- Control - Brooklyn Eastern District Terminal, 360 I.C.C. 60 (1979), 

and affirmed in New York Dock Railway v. United States, 609 F.2d 83 (2nd Cir. 1979). As such, 

the Board has jurisdiction and authority to hear this appeal. See, e.g., Chicago & N W Transp. 

Co. -Abn. - near Dubuque & Oelwein, Iowa, et al. (Lace Curtain), 3 I.C.C. 2d 729, 736 (1987), 

ajf'd sub nom. IBEWv. ICC, 862 F.2d 330, 336 (D.C. Cir. 1988). 

Standard of Review 

This Board reviews arbitration awards where the issues at stake are recurring or 

otherwise significant. See Lace Curtain, supra. In reviewing an arbitration award, the Board 

gives substantial deference to the arbitrator's interpretation of a collective bargaining agreement, 

but will overturn an award that is: (1) irrational, wholly baseless, without reason, or without 

foundation in reason and fact (collectively referred to as "egregious error"); (2) that fails to draw 

its essence from the labor conditions imposed by the Board or its predecessor; or (3) is outside 

the scope of the arbitrator's authority. See, e.g., Union Pac. R.R. v. STB, 358 F.3d 31, 37 (D.C. 

Cir. 2004). 

This appeal presents a significant and recurring issue. As shown by the history of 

disputes over the use of Article IX, see, e.g., Finance Docket No. 32760, Sub File 45 (UP Appeal 

of the Perkovich Award), this is a dispute that has arisen in the past and will arise in the future. 

Further, as the continued use of the hub-and-spoke model that was a condition of the merger 

approval is at stake and this a case of first impression on that factual issue, it is important for the 

Board to address the matters contained herein. The challenged Award and any decision by this 
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Board will undoubtedly play an important role in the near future relations between the parties 

across the entire Union Pacific system. 

Introduction and Summary of the Argument 

The core of this appeal involves two issues. First, the preservation of the hub and spoke 

model that is at the heart of the agreements that implemented the 1996 UP-SP merger, as 

approved in Finance Docket No. 32760, Decision 44 (August 6, 1996). By flipping the location 

of home terminals from the "hub" at West Colton to the "spokes" at Yuma and Yermo, UP will 

end the hub and spoke model. See Figure 1. No longer will engineers report to work at a central 

hub and work runs out to the different end points of the spoke system, benefitting both the 

engineers and Union Pacific. Instead, Union Pacific will require engineers to have their "home" 

terminal at Y ermo - effectively requiring them to move from their homes and work exclusively 

runs originating at Yermo (the other home terminals would be too distant). By granting UP 

leave to implement this plan, the Award is contrary to the essence of the labor conditions 

imposed by the Board in approving the UP-SP merger and should be vacated under Lace 

Curtain. 

[This space intentionally left blank] 
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Figure 1 
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Second, the arbitrator' s interpretation of Side Letter No. 3 is wholly irrational as it 

renders that provision without effect or meaning. Side Letter No. 3 is an express savings clause 

protecting the integrity of the pool operations put in place by the LA Hub Agreement from Union 

Pacific's unilateral use of Art. IX of the 19856 National Agreement to modify the hub-and-spoke 

model. In order to reach its outcome, the Award not only negates any protection that Side Letter 

No. 3 gave to pool operations covered by the merger implementing agreement, but it is directly 

contrary to all arbitral authority interpreting Article IX of the 1986 National Agreement and 

relies on an irrational interpretation of the word "new," which bars the use of Art. IX to 

"substantially recreate" existing train service. See O'Brien Award (Exhibit Bat BLET Appx 

98); LaRocco Award (Exhibit Bat BLET Appx 314). 
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In addition to these core issues, the Arbitrator plainly erred in comprehending the scope 

of his own authority under Section 2 of Article IX of the 1986 National Agreement, and by 

refusing to act under the authority granted, was not in accord with his jurisdiction. See Union 

Pacific R.R. Co. v. BLET, 558 U.S. 67, 71 (2009)("'We have no more right to decline the 

exercise of jurisdiction which is given, than to usurp that which is not given.' ... The general rule 

applicable to courts also holds for administrative agencies directed by Congress to adjudicate 

particular controversies.")(intemal citations omitted). When Arbitrator Zusman held that he was 

"restricted in awarding any terms beyond those set forth in Section 2 [of Article IX]," he clearly 

misunderstood the scope of his authority, which reaches even to imposing conditions that would 

discourage Union Pacific from implementing its proposed changes. See Exhibit B at BLET 

Appx 313 (LaRocco Award). 

These fundamental errors show that the Award fails to draw its essence from the labor 

protective conditions imposed as part of the approval of the UP-SP merger and is otherwise 

founded on egregious error. Further, because the changes are directed at nothing more than 

decreasing labor costs to increase profits through attempting to restrict seniority and limit held

away-from-home pay, they are contrary to the terms of the merger approval process. See 

Railway Labor Executives' Ass'n v. United States, 987 F.2d 806, 815 (D.C. Cir. 1993)(Purpose of 

Board in allowing modifications of collective bargaining agreements " .. .is presumably to secure 

to the public some transportation benefit that would not be available if the CBA were left in 

place, not merely to transfer wealth from employees to their employer.") cited in separate 

comments of Commissioner Owen in Finance Docket 32760, Decision 44. For all the reasons 

set forth in this brief, the Board should vacate the Award and preserve the hub-and-spoke model 

that was the essence of the labor protective conditions imposed on Union Pacific in the merger. 
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This Board is intimately familiar with the details of the merger of the Southern Pacific 

and Union Pacific in 1996, having devoted an inordinate amount of time and resources to that 

transaction. As part of the approval of its merger with the Southern Pacific in 1996, Union 

Pacific negotiated a series of "merger implementing agreements" that set up a "hub and spoke" 

model across its merged system. This process and the protections put in place in the merger 

agreements (hub agreements), including the use of the hub and spoke model, were an integral 

part of the merger approval process. See, e.g., 49 U.S.C. § 11326 (labor protective conditions). 

This hub and spoke model was a key aspect of Union Pacific's ability to enjoy the 

efficiencies of the merger because it allowed for the combining of seniority districts. It is also 

key to the engineers who work in these combined seniority districts. In this case, the relevant 

merger implementing agreement (hub agreement) is the LA Hub Agreement. See Exhibit Bat 

BLET Appx 27-59. 

The LA Hub Agreement established various pool operations, including two that are 

relevant to this dispute, the "West Colton-Yermo" and "West Colton-Yuma" pools. These pools 

operate service between West Colton, California, which is relatively centrally located in the LA 

Hub, and two terminals that are located at the far reaches of the hub, Y ermo, California and 

Yuma, Arizona. In fact, the Yuma terminal is technically part of the adjacent Southwest Hub, not 

the LA Hub. Engineers in these pools report to West Colton as their home terminal with Yuma or 

Yermo as their away-from-home terminal. 

The LA Hub Agreement also incorporated a number of Side Letters, including Side 

Letter Number 3, which contains the following relevant term: 

New Pools created after this Agreement: New pool operations 
not covered in this implementing Agreement whether between 
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Hubs or within the Hub shall be handled per Article IX of the 1986 
National Arbitration Award. 

LA Hub Agreement at 28 (emphasis in original). 

The May 19, 1986 Award of Arbitration Board No. 458 imposed the 1986 National 

Agreement on the parties. Article IX of that agreement, entitled "Interdivisional Service," 

provides procedures whereby Union Pacific "may establish interdivisional service." Section 1 of 

Art. IX describes the notice that Union Pacific must give and Section 2 provides a non-

exhaustive list of conditions that may govern the service described in the notice; Section 2 

mandates that the conditions of the service must be "reasonable and practical." Section 4 

provides for arbitration of disputes, including over the "reasonable and practical" conditions 

relating to the effects of the change per Section 2. See Exhibit A at BLET Appx 60-64. 

On February 11, 2013, Union Pacific served a notice, purportedly pursuant to Art. IX, in 

order to advise BLET of its desire to establish "two separate unassigned through freight pools 

operating between an area to be known as the Los Angeles Basin Metroplex ("LABM") and 

Yermo, California, and between the LABM and Yuma, Arizona."1 Union Pacific's letter 

suggested that these new pools would help them recognize the efficiencies gained through 

certain infrastructure improvements, including the construction of new second main track and an 

overpass outside West Colton called the "Colton Flyover." In April 2013, Union Pacific 

provided BLET a second draft of its proposal for this service. 

On July 17, 2013, Union Pacific issued a new notice, also purportedly pursuant to Article 

IX. In that notice, Union Pacific withdrew its notice of February 11. In the July 17 notice, Union 

1 While the intent to create a "Metroplex" has not been developed in this litigation, it is further 
evidence of Union Pacific's intent to eliminate the hub-and-spoke model and replace it with a 
"Metroplex" or "node" model where it could have engineer go on or off duty at any point within 
the LA Hub, regardless of the home or away-from-home terminal designations in the merger 
implementing agreement. 
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Pacific informed the BLET of its desire to establish "two separate unassigned through freight 

pools operating between Yermo, California, and West Colton, California and between Yuma, 

Arizona and West Colton, California." 

Union Pacific's notice informed BLET that the Carrier intended to "establish" pool 

operations that would run the same trains over the same track and between the same terminals as 

engineers in the "West Colton-Yuma" and "West Colton-Yermo" pools established by the LA 

Hub Agreement are, and have been for many years, already running. But according to Union 

Pacific's notice, engineers would now report on duty at home terminals in Yuma and Yermo, 

with West Colton as their away-from-home terminal. In its letter, Union Pacific offers that the 

reason for these changes in operations is so that it can benefit from "more efficient and faster 

service options in this corridor" by "more efficiently utilize[ing] its train and engine service 

crews by operating longer runs and adopting more innovative and service-responsive procedures 

within the Los Angeles Basin." 

BLET responded by letter dated July 24, 2013. That letter objected to Union Pacific's 

notice by disputing that the July 17, 2013 Notice created any new interdivisional service and 

pointing out that Union Pacific already had the right to operate longer runs - all the way from 

LA TC/East Yard to both Y ermo and Yuma - but that it chose not to. 

Union Pacific replied by letter dated July 26, 2013, and revealed two new reasons for its 

July 17, 2013 Notice: (1) "address[ing] ongoing and chronic qualification/ certification issues 

inherent to [West Colton to Y ermo ]" and (2) to "solve away from home terminal issues [at 

Yuma]." These purposes - effectively a desire to save on labor costs -were confirmed in 

subsequent sworn statements or testimony. 
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Argument 

1. By eliminating the hub and spoke model, the Award fails to draw its essence from 
the labor conditions imposed in the merger approval and should be vacated. 

The fundamental operational change in the approval of the UP-SP merger was the 

creation of a hub-and-spoke model, achieved through combining Union Pacific and Southern 

Pacific seniority districts in various Hub Agreements. See, e.g., Breen, Dennis; "The Union 

Pacific/Southern Pacific Rail Merger: A Retrospective on Merger Benefits, Bureau of 

Economics, Federal Trade Commission, March 11, 2004("The merger also provided an 

opportunity to introduce a hub and spoke system for deploying train crews. That is, wherever 

each railroad had a major terminal, train crews were combined into a single workforce with 

crews assigned to any spoke as needed, as compared to labor's insistence in the past that crews 

be dedicated to specific routes."); see also Swonger v. Surface Transp. Bd., 265 F.3d 1135, 1139 

(10th Cir. 2001)("Under the negotiated operating plan for the merger, the Union Pacific 

announced its intention to use a so-called "hub and spoke" system."); Union Pacific appeal from 

arbitration award, Finance Docket No. 32760, Sub File 45 (Attached as exhibit C) at 5 

("Following the UP/SP Merger, UP rearranged its operations into a "hub and spoke" system. A 

series of hubs were established, with runs (spokes) emanating from each hub."); Union Pacific 

Investor Factbook (l 999)("The hub-and-spoke network greatly increases efficiency in major 

cities by qualifying crews on multiple line segments.").2 

This change from seniority on a dedicated-run basis to a hub-and-spoke system-

permitted by the sweeping statutory authority of the STB in approving mergers - allowed Union 

Pacific to lawfully abrogate contractually vested seniority rights of engineers that were property 

rights otherwise protected by the Fifth and Fourteenth Amendments. See Award No. 4987 

2 Available on line at: http://www.up.com/investors/factbooks/factbook99/uprrhigh99 .pdf 
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NRAB (Third Division) (Boyd)("It has long been settled that seniority is a valuable property 

right."). This change allowed Union Pacific to - as part of a merger - avoid having to go through 

Major Dispute process or otherwise collectively bargain for those changes under Section 6 of the 

Railway Labor Act. 

In this case, the relevant merger implementing agreement, or hub agreement, is the LA 

Hub Agreement. See Exhibit Bat BLET Appx 27-59. That Hub Agreement (the name itself is 

telling) created the Los Angeles Hub - "a new seniority district." Id. at BLET Appx. 27. That 

new seniority district created three "pool operations." Id. at BLET Appx 31-33. Directly 

relevant to this case is the "West Colton-Yermo and West Colton-Yuma" pool, created in LA 

Hub Agreement Section III.A. Id. This pool creates a central home terminal - a hub - that 

allows for engineers to work multiple pools to away-from home terminals at the "spokes." 

Clearly, the efficiency identified by everyone including Union Pacific was that a single crew, 

working out of a single hub, could service multiple line segments where before the competing 

seniority districts would have stood in the way. 

But under the challenged Award, this system will be eliminated. Union Pacific now 

wants engineers to work particular line segments, e.g., Yermo to West Colton, and seeks to 

accomplish this by moving engineers' home terminals (and as a result their actual homes) out to 

the spokes, in order to prevent those engineers from working on other line segments. This is 

directly contrary to the essence of the merger and for that reason, even if the Board agrees that 

the proposed service is "new" and allowed under Art. IX, it should still vacate the challenged 

A ward. Because approving mergers is within the primary authority of this Board, less deference 

is due to arbitrator's opinion on this issue. See, e.g., UTU v. ICC, 43 F.3d 697, 700 (D.C. Cir. 

1995)(discussing Norfolk & W Ry. Co. v. Nemitz, 404 U.S. 37, 42 (1971). 

Page 10 of21 



Union Pacific has put in writing the goals it seeks to accomplish through this change. 

Specifically for Yermo, it wants to force engineers to move to the high desert to force them to 

work an undesirable run on a dedicated basis - contrary to the flexibility provided by the hub-

and-spoke model. This will lead to a reduction in "pilot pay." Specifically for Yuma, it wants to 

reduce the amount it has to pay engineers for keeping them held at Yuma (the "spoke") by a fiat 

of declaring Yuma to the "home" terminal. It expects to increase the amount of time it keeps 

engineers at the spokes, effectively eliminating the mutually-beneficial aspects of the hub model. 

As stated in the sworn declaration of, Thomas Williams, Union Pacific's Director of 

Transportation Services for the LA Hub: 

4. The changes contemplated by Union Pacific's July 17 Article IX notice are 
designed to allow Union Pacific to operate more efficiently into and out of the Los Angeles 
area, including the Ports of Los Angeles and Long Beachl Currently we have a number of 
train runs with home terminals in West Colton and Los Angeles Engineers can bid on these 
assignments. We have a difficult time keeping the West Colton to Y ermo and West Colton to 
Yuma pools staffed with qualified engineers who are familiar with operating locomotives 
over the involved routes because other runs exist where engineers can make more money 
(sometimes for fewer hours of work). As a result, engineers tend to bid off these runs, in 
particular the West Colton - Yermo run. This often results our being required to use an 
engineer who may not have operated over these sections of track as often or as recently. 
Often, this requires the use of "pilot," a second engineer who is qualified and familiar with 
operating a train on that track or route and who rides along with the newly assigned engineer 
who just bid on to this pool. Both the pilot and the engineer have to be paid, raising 
Union Pacific's costs which must, in turn, be passed on to shippers of freight. 

5. Creating new home terminals in Yermo and Yuma will decrease the frequency 
that this occurs. Engineers are less likely to bid on new assignments if they involve a 
change in their home terminal. We would also expect that, over a good deal time (especially 
as attrition occurs due to anticipated retirements in the Los Angeles area), employees 
manning these runs to live in the Yuma or Yermo areas, rather than central or urban Los 
Angeles. Therefore, engineers with home terminals in Yuma or Yermo are more likely to 
remain on these pools if their home terminals are in those cities. 

* * * * 
7 .... it is far more difficult to predict when Union Pacific will need a train to depart 

[Yermo or Yuma]. As a result, Union Pacific frequently has to have employees waiting for 
trains in those cities. This is especially true at Yuma because there is little room to leave a 
train sitting while we wait for a crew to become available to take the train to its destination. 
When an engineer is waiting to work at an away from home terminal, Union Pacific is 
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requited (after a certain number of hours) to begin to pay the engineer even though 
they are not working. This pay is not required at the home terminal. Having engineers 
with home terminals in Yuma and Yermo will decrease the amount of time spent at the 
away from home terminal, thereby reducing costs and improving rail competitiveness. 

Exhibit B at BLET Appx 180-81; see also, Sworn Declaration of Gordon Wellington, ii 5, BLET 

Appx at 184 (Proposed plan would save $180k to $200k annually in direct labor expenses by 

keeping senior engineers at Yermo and reducing held away from home pay at Yuma). 

Because the Award does not draw its essence from the labor condition imposed by the 

merger, it should be vacated. 

2. The Award's interpretation of Side Letter No. 3 of the LA Hub Agreement and Art. 
IX of the 1986 National Agreement is in egregious error in its lack of fidelity to the 
contractual language and in its irrational and baseless interpretation of the word 
"new." 

The key error - a fundamental and egregious error - in the Award' s lack of fidelity to the 

contractual language on page 11 of the Award, where Arbitrator Zusman found: 

The Carrier has not given up its rights; even in Side Letter No. 3 to utilize its Article IX 
rights involving new pool operations. 

The basic error in that analysis - analysis that was material to the Award - is that it fails 

to engage with the plain language of the contract. Side Letter No. 3 states: 

New Pools created after this Agreement: New pool operations 
not covered in this implementing Agreement whether between 
Hubs or within the Hub shall be handled per Article IX of the 1986 
National Arbitration Award. 

Exhibit B at BLET Appx 54. 

The plain language of the contract states that "new pool operations" "shall be handled per 

Article IX" only when they are "not covered in this implementing agreement." That means that 

if a "pool operation" is covered by the LA Hub Agreement, it shall not be handled "per Article 

IX." This is a clear limitation on Union Pacific's right to use Article IX- a clear "estoppel" in 

the language of the A ward. 
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Of course - even in the Award - this analysis ultimately turns on the question of whether 

pool operations are "new," i.e., can service be "new" where it is over the "same track" as 

existing service with the "same mileage" as existing service and between the "same terminals" as 

existing service. And those similarities are undisputed. See Exhibit B at 19 (testimony of Randy 

Guidry). Contrary to the Award, Petitioner believes that when the proposed service is identical 

in all those aspects it "substantially recreates" existing service and is not "new."3 Under the 

relevant contractual authority interpreting Article IX, "new service" is shown where: (1) the 

mileage is changed, (2) a terminal is run through or (3) service is lengthened. See Eischen 

Award (Exhibit Bat BLET Appx 108-109); Quinn Award (id. at BLET Appx 71)(new service 

both extended mileage and ran through a terminal); Fredenberger Award (id. at BLET Appx 

84)(service is new where none existed); and O'Brien Award (id. at BLET Appx 90-91)(running 

through a terminal). None of those conditions are present here. All the relevant authority, 

beginning with the LaRocco Award (see Exhibit Bat BLET Appx 314) state that ifthe proposed 

service "substantially recreates" existing service, it is not new and the Carrier cannot invoke 

Article IX. Here, the proposed service does substantially - if not wholly - recreate the existing 

pool operations set forth in the LA Hub Agreement and it was egregious error to find otherwise. 

The Award should be vacated. 

As admitted by Union Pacific, the benefits of its proposed service was the $180k to 

$200k in annual labor savings described in the sworn statements and testimony of its officers. 

Exhibit Bat BLET Appx 180-81; see also, Sworn Declaration of Gordon Wellington, if 5, BLET 

Appx at 184 (Proposed plan would save $180k to $200k annually in direct labor expenses by 

3 The Award- in passing - suggests on page 11 that the test of whether service is "new" or not is whether it 
increases efficiency: "The focus when language permits "new" pool operations is whether they increase efficiency 
and are not substantially the same pool service." This test is wholly new, a complete deviation from the existing test 
of "substantial recreation" and non-sensical. 
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keeping senior engineers at Yermo and reducing held away from home pay at Yuma). This is 

just the type of "one-sided" benefit that is prohibited under the Art. IX precedent and the 

arbitrator erred egregiously in finding otherwise. 

On this point-whether the service is "new," all the arguments made by either the BLET 

or Union Pacific boil down to one issue: is service that covers the same mileage, over the same 

track, between the same terminals, and without running through an existing terminal "new 

service?" BLET maintains its position that switching the location of the home and away-from-

home terminals is a "substantial recreation" of existing service and as such is not "new" and 

cannot be made through Article IX, even ifUnion Pacific is allowed under Side Letter No. 3 to in 

principle use that contractual provision. In its simples formulation: a "Y ermo to West Colton 

Pool" substantially recreates a "West Colton to Yermo Pool" and likewise for Yuma. If the 

proposed service - as every common sense definition would suggest- is not "new," but is a 

"substantial recreation," then the Board should vacate the Award on the basis that it was an 

egregious error for Arbitrator Zusman to find that it was "new." 

3. Under the Kenis, Binau, and Perkovich Awards, Side Letter No. 3 operates as a 
savings clause that protects the pool operations created in the LA Hub Agreement. 

This Board is familiar with the long-running dispute between the parties over the Kenis 

Award, which Union Pacific has repeatedly argued to be internally inconsistent and illegitimate. 

See, e.g., Exhibit C; see also BLETv. Union Pacific R.R. Co., 500 F.3d 591 (7th Cir. 2007). Just 

like the Seventh Circuit Court of Appeals, this Board rejected that argument. See Finance 

Docket 32760, Sub File 45 (decision dated December 14, 2010 at lO)("Kenis' reasoning is 

internally consistent and rational."). This Board has summarized the three awards -Kenis, Binau 

and Perkovich - as follows: 
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Id at 14. 

In sum, under both the Savings Clauses before Kenis and 
Perkovich and the Agreement Coverage clause before Binau, 
national collective bargaining agreement are made applicable to 
UP's hub merger implementing agreements unless the 
implementing agreements "specifically" provide otherwise 
(emphasis added). Unlike the Agreement Coverage provision 
before Binau, however, the Savings Clauses before Kenis and 
Perkovich are all accompanied by an Applicable Agreements 
clause that ensures the terms of the hub merger implementing 
agreements prevail when conflicts result from the application of 
national collective bargaining agreements (emphasis supplied) 

But even thought this case arises under the LA Hub Agreement and the Binau line rather 

than the Kenis/Perkovich line, there is an important distinction that acts to "save" the terms of 

the LA Hub Agreement from Art. IX. That distinction is Side Letter No. 3, which was never 

interpreted in the Binau Award. 

First, Article VI, Section C of the LA Hub Agreement (Agreement Coverage Clause) 

contains a carve-out for terms in the LA Hub Agreement: "Except as specifically provided herein 

the system and national collective bargaining agreements ... shall prevail (emphasis supplied)." 

Exhibit Bat BLET Appx 37. But the LA Hub Agreement-in Side Letter No. 3 -does 

"specifically provide" that Art. IX of the 1986 National Agreement can only be applied in 

handling "pool operations not covered in this implementing agreement." Id at BLET Appx 28. 

Because the West Colton-Y ermo and West Colton-Yuma "pool operations" are covered in the 

LA Hub Agreement in Article 3, Section A, those terms prevail over Art. IX. Id at BLET Appx 

31-32. This prevents - as a threshold matter - Union Pacific from invoking Article IX to change 

the West Colton pool operations. 

The end result, as argued more fully at Exhibit B pp. 11-14, is that the pool operations 

established by the LA Hub Agreement - specifically the three pool operations specifically 
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created in Article 3 - may not be changed through Article IX of the 1986 National Agreement 

and do act as an "estoppel" of that right. Cf Award at 14 (" ... there exists no estoppel 

language."). As Binau never interpreted Side Letter No. 3, that award is due no deference on this 

point. Likewise, because Arbitrator Zusman's analysis of this issue turned on his - wrong-

analysis that the proposed service was "new," it is subject to the same review for egregious error 

as argued above. See Award at 11. 

Because Side Letter No. 3 specifically saves pool operations established by the LA Hub 

Agreement from unilateral change under the procedures of Article IX of the 1986 National 

Agreement, the Award should be vacated, consistent with the Kenis Award and Perkovich 

Award and the holding to the contrary was an egregious error. See Exhibit B BLET Appx 136-

140 (Perkovich), 141-170 (Kenis). 

4. There was no lawful or factual basis for Arbitrator Zusman to issue the Award on 
the basis that Union Pacific would gain new operational efficiencies. 

Even if Union Pacific could rely on operational efficiencies as a basis to "substantially 

recreate" existing service with new conditions, it must provide a foundation in fact for those 

efficiencies. But apart from vague statements from Randy Guidry that lacked any foundation in 

fact, there is no record from which Arbitrator Zusman could determine whether the proposed 

changes would create any operational efficiencies apart from hoped-for reductions in labor costs. 

While Union Pacific, through Randy Guidry, tried to argue for some operational 

efficiencies such as velocity improvement, there was no actual evidence to support those 

arguments. See, e.g., Award at 13 (quoting Mr. Guidry); Award at 7. But in the hundreds of 

pages of exhibits submitted by Union Pacific, there was not a single study performed by its 

operations department as to how switching a home and away from home terminal would increase 

velocity. Neither was there a single report- let alone any "data" as falsely suggested by the 
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Award at page 7 - that showed how moving the home terminal from the "hub" at West Colton to 

the "spokes" at Yuma and Yermo would increase efficiencies or allow for greater coordination of 

east-bound and west-bound traffic. There is simply no factual foundation for these efficiencies. 

The only factual foundation for any "efficiency" supports an impermissible "efficiency" 

- a "transfer [of] wealth from employees to their employer." Railway Labor Executives' Ass'n v. 

United States, 987 F.2d 806, 815 (D.C. Cir. 1993). See, Award at 13 (Union Pacific expected to 

save at least 2 % of $9-$10 million in direct labor expenses). To be blunt: Union Pacific wants 

to move engineers from their homes and families in desirable parts of southern California to 

remote desert towns up to 200 miles away in order to save roughly $200k a year; all the while 

eliminating the hub and spoke model it sought and gained through the merger approval process. 

See Exhibit Bat BLET Appx 208-220 (testimony of Paulo Tortorice related to impact of move); 

Exhibit Bat BLET Appx 289 (testimony of Randy Guidry). Rather than maintain a central hub 

at West Colton that allows flexibility for both Union Pacific and its engineers as was created in 

the merger approval process, Union Pacific wants to move home terminals from the "hub" to the 

"spokes" at Yermo and Yuma. Even if it were legitimate for the Arbitrator to consider these 

alleged efficiencies, because the only efficiency that had any basis in fact was prohbitied - i.e. a 

wealth transfer from employee to employer - the Board egregiously erred in finding that the 

proposed service was "new." 

5. The Award was irrational and without foundation or reason where it held that it 
was required to accept the conditions proposed by Union Pacific because they 
complied with the requirement of Article IX. 

Union Pacific included bare-bones terms and conditions governing its proposed service. 

BLET responded with other "new" conditions that were necessary to ensure that the terms and 

conditions of the allegedly "new" service were "reasonable and practical" as per Section 2 of 
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Article IX of the 1986 National Agreement. See Exhibit Bat BLET Appx 62 (Section 2 of 

Article IX); see also id. at 3 0-41, detailing BLET proposal and justifications. Chief among these 

proposed conditions was increasing call time (the lead time Union Pacific must give an engineer 

to report for work) from 1.5 hours to 4 hours in order to make it reasonable for persons who live 

near West Colton and to report to work at their new home terminal in Yuma and a Tie-Up 

Agreement that would allow that same engineer to spend a day at home with his family. See id. 

at 36. 

The Arbitrator did not truly consider these conditions - or whether they were "reasonable 

and practical" per the contractual language - because he believed he was precluded from doing 

so. See Award at 20 ("The Carrier's proposal must therefore be accepted by this Board. It 

complies with the requirements of Art. IC."); id. at 19 ("The Organization's proposal is beyond 

the Agreement, which permits the Carrier's actions if such is in compliance with Article IX 

conditions."); id. ("What the Carrier is obligated to abide by are those conditions clearly 

stipulated by Article IX. This Board is similarly constrained by Section 2. The question the 

Board considers is whether the Carrier's proposal ... meets the standard."). 

This analysis has no basis in the contract language, which states that "Reasonable and 

practical conditions shall govern the establishment of the runs described, including but not 

limited to the following ... (emphasis supplied)" Exhibit Bat BLET Appx 62. The language 

could not be more clear that the "reasonable and practical conditions" are "not limited" to those 

listed. This error is egregious, and is contrary to the controlling precedent which anticipates that 

there could be such onerous conditions imposed under Section 2 of Article IX that the Carrier 

would forego the implementation of the new service. See Exhibit B at 313 LaRocco Award 
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("An arbitrated interdivisional run agreement might apply conditions so onerous the Carrier is 

deterred form instituting the interdivisional service."). 

Conclusion 

Three things are clear from this case. To being, for the first time since the merger with 

the Southern Pacific, Union Pacific has attempted to change from a hub-and-spoke model by 

requiring engineers to report to work at the ends of the spokes. This is directly contrary to the 

"essential bargain" of combining seniority districts into a hub-and-spoke model. 

Second, this proposed service is not "new" in any meaningful sense of the word. The 

trains will travel between exactly the same points. The crew changes will be made at exactly the 

same points. The mileage will be exactly the same. All that will change is where engineers are 

required to report to work and hence where they will be required to move their families and live. 

Third, Union Pacific knows that the changes it wants to make are contrary to the labor 

protective conditions imposed on it in the merger including in the LA Hub Agreement. That is 

why it argues from a standpoint of "efficiencies" - it wants to show that it needs these changes to 

enjoy the benefits of the merger. There is no real reason to argue these efficiencies otherwise. 

Whether proposed service is efficient, inefficient, or neutral cannot really determine whether that 

service is "new." And we know that Union Pacific - contemporaneous with the negotiations 

over its proposed changes- sent a "New York Dock Notice" to the UTU (cc'd to the BLET) that 

it intended to "implement ... changes to the coordination and consolidation of UP and SP 

operations" and that "the purpose of these changes is expressly directed at further achievement of 

more streamlined, efficient an safe operations ... [.]" Exhibit D. In response, the UTU rejected 

the notice, highlighting the fact that Union Pacific reported to this Board in 2001 that the merger 
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was completed. Exhibit E; see also Finance Docket No. 32760 (Sub-No. 21), Decision No. 21 

(STB served Dec. 20, 2001), slip op. at 5 ("[t]he evidence submitted by UP ... demonstrates ... that 

the public benefits that the UP/SP applicants predicted have been achieved ... [.]"). 

BLET agrees with the sentiment expressed by the UTU in that letter that "[t]he real driver 

behind [Union Pacific's] unlawful and improper attempt to serve notice under auspices of New 

York Dock is the desire to abrogate and circumvent the Railway Labor Act." Id Union Pacific 

does not want to bargain over changes, and by resorting to subterfuge in its dealings with the 

BLET and the UTU has shown disregard for the STB, disregard for the labor protections put in 

place, and disregard for the rule of law. The A ward should be vacated. 
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In the Matter of Arbitration Between: 

BROTHERHOOD OF LOCOMOTIVE 
ENGINEERS AND TRAINMEN 

and 

) 
) 
) 
) 
) 
) 

Arbitration Board No. 598 

UNION PACIFIC RAILROAD COMPANY ) 

Applicable Information 
. Hearing Date: November 14, 2013 

Hearing Location: Chicago, Illinois 
Date of Award: December 29, 2013 

Members of the Committee 
Employees' Member: E. L. (Lee) Pruitt 

Carriers' Member: Randal P. Guidry 
Neutral Member: Matty E. Zusman 

Organization's Questions for Arbitration 

Question No. 1 

Does the Carrier's proposal of July 17, 2013 (as modified) create new pool 
operations not covered in the Merger Implementing Agreement for the Los 
Angeles Hub? 

Question No. 2 

Is the Carrier allowed by A1ticle IX, Section 2 & Section 4 (a) of the 1986 
BLE National Arbitration/Agreement, to change or merge seniority districts 
created by the Merger Implementing Agreement for the Los Angeles Hub 
and the Merger Implementing Agreement for the Southwest Hub? If the 
answer is "no," can the Carrier use Article IX, Section 2 & Section 4 (a) of 
the 1986 BLE National Arbitration/ Agreement to remove service from the 



seniority district created by the Merger Implementing Agreement for the Los 
Angeles Hub to the Merger Implementing Agreement for the Southwest 
Hub? 

Question No. 3 

If the Carrier's proposal of July 17, 2013 (as modified) is a legitimate good 
faith exercise of a contractual prerogative, what shall be the terms and 
conditions governing engineers assigned to or working in the interdivisional 
service between Yermo, California and West Colton, California, and between 
Yuma, Arizona and West Colton, California? 

Carrier's Questions for Arbitration 

Question No. 1 

Do the proposed interdivisional operations between Yermo, California, and 
West Colton, California, and between Yuma, Arizona, and West Colton, 
California, set forth in Union Pacific Railroad Company's notice dated July 
17, 2013, comport with the provisions contained in Side Letter 3 of the Los 
Angeles Hub Implementing Agreement and Article IX of the 1986 BLE 
National Arbitration/Agreement, as amended by Article IX of the 1991 BLE 
National Agreement? 

Question No. 2 

If the foregoing question is answered in the affirmative, and in accordance 
with the requirements set forth in Article IX, Section 2 & Section 4 (a) of the 
1986 BLE National Arbitration/Agreement, what shall be the terms and 
conditions governing engineers assigned to or working in the interdivisional 
service between Yermo, California and West Colton, California, and between 
Yuma, Arizona and West Colton, California? 

Background 

This dispute revolves around the Los Angeles (LA) Hub Agreement and is centered 
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upon Side Letter No. 3. The fundamental issue at bar is this: Does the Carrier have the 
right within the language of Side Letter No. 3 to change the "home" and "away-from
home" terminals and call that, "new pool operations not covered" by the LA Hub 
Agreement? 

As background, on August 12, 1996, the Surface Transp01tation Board approved a 
merger of the Union Pacific and Southern Pacific railroads subject to the New York Dock 
Labor Protective Conditions. During the process, an arbitrator imposed conditions to 
control the merger on the area herein under dispute by creating the Los Angeles Hub 
Agreement. The January 16, 1999 LA Hub Agreement set aside previous seniority 
districts creating hubs, which allowed engineers to mn any service within hubs from the 
"home" terminal to the "away-from-home" terminals. This system was in place under the 
LA Hub Agreement with different pool operations, including the "West Colton-Yermo" 
and the "West Colton-Yuma" pools, with West Colton as the home terminal in each 
operation. The LA Hub Agreement included Side Letter No. 3. This instant dispute began 
when the Union Pacific Railroad Company (hereafter the Carrier) proposed major changes 
on February 11, 2013 and began discussions culminating in a new notice now before this 
Board. 

On July 17, 2013, the Carrier served notice proposing terms and conditions for a 
"new" pool freight service extending from two different home terminals: Yermo, 
California and Yuma, Arizona both going to an away-from-home terminal in West Colton, 
California. It argued that the Interdivisional Notice was proper and controlled by Article 
IX (Interdivisional Service) of the May 19, 1986 Award of Arbitration Board No. 458. 
The Arbitration Board imposed the 1986 BLET National Agreement which gave the 
Carrier the right under Article IX to propose the new pool freight service. The Carrier had 
withdrawn the earlier February proposal after discussions with the Brotherhood of 
Locomotive Engineers and Trainmen (hereafter the Organization) led to reconsideration. 

In the July 17, 2013 proposal, the Carrier left intact a "long run" operation from 
Dolores, California as the home terminal with two different pools operating to away-from
home terminals at Yermo, California and Yuma, Arizona. The Carrier made a major 
change in the "sh01t rnn" pool service by reversing the home and away-from-home 
terminals for crews operating between West Colton to Yermo, California and from West 
Colton to Yuma, Arizona. Where the Carrier had previously established the service under 
the LA Hub Agreement between these points with West Colton as the home terminal and 
the other two cities as the away-from-home terminals, a hub and spoke model, it now 
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proposed reversing the designated terminals. The statiing point for the unassigned through 
freight pools that were proposed would be the home terminal at Yermo, California and the 
home terminal at Yuma, Arizona, with the away-from-home terminal at West Colton, 
California for both "sho1i runs" service. The Carrier argued that this new interdivisional 
service was proper pursuant to Article IX of the 1986 BLET National Agreement as 
needed for efficiency. The Organization argued the proposal was ce1iainly not "new" 
service and the Carrier was estopped by Side Letter No. 3 to the LA Hub Agreement. 

The pa1iies failed to reach any settlement on the property. The Organization 
maintains that the Carrier lacked the Agreement right to invoke Article IX and make the 
changes proposed. The Carrier was prohibited from doing so by the identical language of 
the Los Angeles and Southwest Hub Implementing Agreements in Side Letter No. 3 from 
the LA Hub Agreement and Side Letter No. 2 from the SW Hub Agreement. Those Side 
Letters left intact existing pool arrangements as stated: 

New Pools created after this Agreement: New pool operations not covered 
in this implementing Agreement whether between Hubs or within the Hub 
shall be handled per Article IX of the 1986 National Arbitration Award. 

The Organization holds that the Carrier was barred from its proposed changes by the 
conditions set in the Hub Agreements, supra. The Carrier disagreed arguing that the Hub 
Agreement and Side Letter No. 3 made this change proper and codified its right to do so. 
Unable to resolve the dispute the Organization filed suit in the United States District Court 
for the Northern District of Illinois on August 21, 2013 to enjoin the Carrier from its 
unilateral attempt to implement the changes in its July 17, 2013 (as modified) notice. 
Following a day of testimony and evidence, the patiies agreed to create this instant Board 
to decide the issue at bar, while the federal case is stayed (BLET vs. Union Pacific, Case 
No. 13-cv-5970 N.D. Illinois). 

Position of the Union 

The Organization's contention is that under the conditions of this claim, the Carrier 
is not creating anything "new". Under the LA Hub Agreement, the Carrier already has on 
this prope1iy all that it is now requesting. In Section III (Pool Operations/ Assigned 
Service), the Carrier has service with a home terminal at West Colton with operations run 
as separate pools to away-from-home terminals ofYermo, California and Yuma, Arizona. 
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These terminals on the two short runs remain the same terminals. There is no change 
being proposed in the mileage or trackage as the proposed runs will cover the precise 
mileage, precise track and the same terminals of West Colton and Yermo, California and 
Yuma, Arizona. Article IX does not apply as the Carrier is constrained by the fact that it 
signed Side Letter No. 3, supra, which states that after the Los Angeles Hub Agreement 
pools were created that any new pool operations "not covered in this implementing 
Agreement" would be handled per Article IX. This is not a notice to create "new" pool 
operations "not covered" by this Agreement. There is no change that constitutes a "new 
pool created" as the one proposed by the Carrier is already covered by this Implementing 
Agreement. 

What the Carrier has proposed is not permissible under the Hub Agreement as it is 
not a "new" pool created after this Agreement. All that the Carrier is proposing is to 
reverse the home terminal and away-from-home terminals to create cost savings. The 
Organization argues that the Carrier is rearranging the service to gain economic advantage 
in two key ways. First, the Carrier has had a difficult time obtaining qualified and 
ce1iified engineers to take the West Colton to Yermo route which is a difficult grade and 
pays significantly less money. Qualified engineers bid off to routes where they can make 
more money, leaving less qualified junior engineers forced to take the West Colton-Yermo 
runs. Since they are less qualified, the Carrier has to pay for a pilot to ride along, raising 
costs. The Organization argues that if senior engineers had Yermo as a home terminal, 
they would more likely take the run, reducing Carrier costs. Second, at Yuma, where there 
is less track space, it is difficult to know when the Carrier will need a train to depaii since 
trains are arriving from the east across country, so they must keep a crew waiting. When 
the engineer is waiting more than sixteen ( 16) hours, the engineer must be paid held away
from-home terminal time. This is a payment made while engineers are not working, 
raising the Carrier's costs. There is no efficiency gained, no real change occurring, and no 
arbitral precedent to supp01i this as "new service". The Carrier is simply trying to rnn 
around the Agreement and Side Letter No. 3 to substantially reduce labor costs. 

The Organization holds that as this proposed interdivisional service is the very same 
service which already exists, a substantial reconstruction to obtain only economic gains, it 
is not permissible. Side Letter No. 3 controls the creating of any new service not 
contained in the LA Hub Agreement. This is not a new pool operation and the Carrier may 
not institute it. 

The Organization argues that the issue has been previously visited between this 
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Organization and the Carrier at various other locations. In Arbitration Board No 581, 
Arbitrator Kenis held that the Union Pacific Railroad Company could not use Article IX in 
an attempt to create service changes due to the fact that where a Hub Agreement conflicted 
with other Agreements, the Hub must prevail. Similarly, the Organization points to 
Arbitration Board No. 590 on this same property with this same LA Hub Agreement, that 
while supp01ting the Carrier in that dispute, specifically stated that the Kenis Award was 
on target in that where conflicts arise, language controls. In Board No. 590, Arbitrator 
Binau maintained that under Atticle VI, Section C of the LA Hub Agreement, "National 
Agreements prevail over the Los Angeles Hub Agreement." Arbitrator Binau did not 
consider Side Letter No. 3 which given his finding would prevail in this dispute. 
Similarly, in Arbitration Board No. 589, At·bitrator Perkovich agreed and stated that, "the 
Hub Merger Implementing Agreements 'shall prevail'." In all of these disputes, the 
arbitrators found that when conflicts occurred in the Hub Agreements, the specific 
language held: "except as otherwise provided herein." Within this Hub Agreement there 
already exists this pool operation and the restrictive language is clear: "New pool 
operations not covered in this implementing Agreement". Therefore, it is not new to 
propose it and the Carrier cannot use Article IX of the 1986 National Agreement to 
recreate an existing service. That violates the Agreement as supported by the above 
At·bitration Boards, given the explicit language in Side Letter No. 3. 

Position of the Carrier 

The Carrier argues that the proposed Interdivisional Service is an entirely "new" 
pool operation permitted by Atticle IX of the 1986 BLET National Agreement. It points to 
the fact that the Informal Disputes Committee considering A1ticle IX answered the 
question: "Can established Interdivisional Service be extended or rearranged under this 
Atticle". The Interpretation of At·bitrator La Rocco in Issue 3 stated in pertinent patt that: 

... The Carriers have the right to establish ... rearranged interdivisional 
service and it constitutes new service within the meaning of Atticle IX 
unless it is a substantial re-creation of the prior interdivisional service 
designed solely to obtain the more favorable conditions in the 1986 National 
Agreement". 

The Ca1Tier argues that even if this new service which reverses the away-from-home and 
home terminal designations were a substantial re-creation, it is still not designed solely to 
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obtain more favorable conditions. In fact, the terms and conditions of the prior service 
already established are largely carried forward in the Carrier's notice. As such, it is 
permissible. This service is designed to create efficiencies between long and short runs 
taking advantage of the changes that have been introduced to rail service. It is not 
designed solely to obtain more favorable conditions. 

The Carrier introduced figures that millions of dollars have been spent to create 
improvements including the development of some second track and a Colton Crossing 
Flyover above BNSF's route through West Colton. Moreover, the Carrier provided data 
and argument that the proposed new pool operations with home terminals of Yuma and 
Yermo for short runs, will provide efficiencies not presently existing in the movement of 
traffic for customers. The Carrier argued herein that the modifications improved "the 
velocity, efficiency and consistency of its operations". However, to make maximum use of 
the changes and projects on long runs which will operate through West Colton, the short 
runs in this dispute, which cost more to operate, must become more efficient. The east 
bound trains originate near West Colton and can be more efficiency controlled. The west 
bound trains that originate in the east, for example Chicago, arrive at inconsistent times 
caused by numerous types of delays, requiring crews to wait at Yuma, Arizona, the away
from-home terminal. This is inefficient and reducing the time will reduce held away
from-home pay. By changing Yuma to a home terminal, the Carrier will gain efficiency in 
connection to long runs and additionally, the Carrier argues it is permissible by the LA 
Hub Agreement. 

The Carrier points to the decision by Arbitrator Binau in Arbitration Board No. 590 
recognizing the Carrier's right to introduce new pool service under the National 
Agreement. Arbitrator Binau stated on this property and about the LA Hub Agreement 
that, "Article VI, Section C of the Los Angeles Hub Agreement preserves all national 
agreements that existed prior to the creation of the Los Angeles Hub." Article IX is 
therefore preserved and Side Letter No. 3 simply confirms that fact by its title and 
language: 

New Pools created after this Agreement: New pool operations not covered 
in this implementing Agreement whether between Hubs or within the Hub 
shall be handled per Article IX of the 1986 National Arbitration Award. 

As for the Organization's argument that the LA Hub Agreement takes precedence in 
that Side Letter No. 3 specifically denies the right of the Carrier to create service which is 
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not new: this service is new. The Carrier argues that the Organization's reading of the Los 
Angeles and Southwest Hub Agreements is off mark. The Organization is selectively 
arguing a few disconnected words not read in full comprehension of the total phrase and 
intent. The intent is stated, "New Pools created after this Agreement" and that is what the 
Carrier has proposed at bar. This is a new pool. There is nothing in the LA Hub 
Agreement with a home terminal at Yuma, Arizona. There is nothing in the LA Hub 
Agreement with a home terminal in Yermo, California and West Colton is not operated in 
the LA Hub Agreement as an away-from-home terminal. Therefore, it is new service. In 
suppmt of its argument the Carrier has pointed to a number of Awards holding that the 
Carrier has the right under the National Agreement to propose new service when it deems 
such service proper (Public Law Board 7577, Award No. l; Arbitration Board No. 590; 
Arbitration Board No. 580, centered on the letter of March 5, 2002 of the Organization's 
Submission to that dispute). The Carrier fundamentally disagrees with the Organization's 
arguments that these proposed pool operations are already covered in the Los Angeles Hub 
Agreement or the Southwest Hub Agreement. 

Discussion and Findings 

The Board has studied this full and detailed record. In support of its position, the 
patties have attached a long list of Awards and citations to support all of the various 
arguments raised in Submissions, Rebuttal Submissions and argument at the hearing. 
After full consideration, we reach the following conclusions. 

Fundamental to the case is BLET's Question No. 1, "Does the Carrier's proposal of 
July 17, 2013 (as modified) create new pool operations not covered in the Merger 
Implementing Agreement for the Los Angeles Hub?" The key issue is decided on the 
language of Side Letter No. 3: 

New Pools created after this Agreement: New pool operations not covered 
in this implementing Agreement whether between Hubs or within the Hub 
shall be handled per Article IX of the 1986 National Arbitration Award. 

Clearly, the determination of the meaning of this Side Letter is central to this dispute. The 
Organization argues that because the Los Angeles and Southwest Hub Agreements already 
have pool service between Yermo and West Colton and Yuma and West Colton, this is not 
new service. Further, this already existing service is included in Side Letter No. 3. It is a 
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contractual limitation that stops the Carrier from invoking Article IX of the 1986 National 
Agreement. 

Central to the argument of the Organization is that this limitation is similar to that 
found by Arbitration Board No. 581 (Kenis Award) and Arbitration Board No. 589 
(Perkovich Award) which held in other hub agreements that when the Hub Agreement 
conflicts with other Agreements, the Hub Agreement language must prevail. Further, 
Arbitration Board No. 590 (Binau Award) which arbitrated this ve1y LA Hub Agreement 
found similarly that under Article VI, C. that, "National Agreements prevail over the Los 
Angeles Hub Agreement". However, Binau did not interpret Side Letter No. 3, which is a 
clear contractual limitation to the use of Article IX as Article VI, C. states, "except as 
specifically provided herein ... ". The Organization argues that Side Letter No. 3 
specifically protects this already existing service from change. Side Letter No. 3 permits 
the use of Article IX for proposed "New pool operations not covered in this implementing 
Agreement ... (emphasis added)" The Organization is definite that the pool operations 
proposed are covered: they already exist and are therefore excluded by negotiated 
language. 

The Organization's central argument before this Board is that the language must 
mean something. The Side Letter in dispute was to create something. The Organization 
maintains that it means that the Carrier can use Article IX on new pool service, with the 
express restriction on existing service created by the LA Hub Agreement, i.e. "not covered 
in this implementing agreement ... "As the Organization contends: 

Instead of giving meaning to the operative language, Union Pacific argues 
that the only purpose of Side Letter No. 3 was to be "belt and suspenders" 
and to make clear that the parties were "preserv[ing] UP's Article IX 
rights ... [.]" ... "Belt and suspenders" is code for "surplussage." This Board 
should not interpret the limiting language "pool operations not covered in 
this implementing Agreement" as either a belt or braces. Neither can that 
language be reasonably interpreted as a preservation of a right to change 
operations covered by the LA Hub Agreement. 

That interpretation would really be absurd .... If the goal, as it says, was to 
make doubly clear (belts and suspenders) that it could use Alt IX to change 
the service put in place as part of the New York Dock labor-protective 
conditions accompanying the 1996 merger; it would be easy to say so 
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plainly. For example, "Nothing in this Agreement shall inhibit the Carrier's 
use of Ar. IX." Or maybe, "The Carrier may change all service established 
by this implementing Agreement through Article IX." 

The Organization strongly argues that the effect of this Side Letter is to restrict the Carrier 
from what it proposes. The Organization holds that to take a pool operation running on the 
same track to the same terminals and with the ve1y same mileage and call it "new" 
because you change the "home" and "away-from-home" terminals would render Side 
Letter No. 3 's language meaningless. 

The Carrier responds to this argument by maintaining that the language is clear and 
its notice complies with the language. It is proposing a new pool operation that is nowhere 
to be found in the Implementing Agreement. It is not relevant that it is on the same track, 
same mileage and same terminals, because it is not the same pool service, but new pool 
operations which do not exist. Nowhere in the entire LA Hub Agreement does the Carrier 
have West Colton as an away-from-home terminal and Yermo and Yuma as a home 
terminal. A change in home and away-from-home terminals is not a minor change. It is a 
major change. This is new service and in compliance with Side Letter No. 3. As new 
service it is permissible under Article IX, as preserved by Side Letter No. 3. The Carrier 
argues that to follow the Organization's argument, the only new service would have to be 
between new points where the Carrier does not operate trains or have terminals. It finds 
no restriction to this notice of July 1 7, 2013 and the LA Hub Agreement language or Side 
Letter. It points to Public Law Board 7318 Award 20 (Arbitrator Zusman) and Public Law 
Board 7463, Award 1 (Arbitrator Radek) which found that changes in a home terminal 
were permissible under A1iicle IX of the 1986 Agreement. 

The Organization and Carrier disagree as to the meaning and outcome of Side Letter 
No. 3. It appears on its face to be clear and unequivocal, but in the context of this dispute 
the central issue before this Board is not the same as faced by Arbitrators Kenis or 
Perkovich which had explicit language directing a conclusion e.g. Kenis, "Where conflicts 
arise, the specific provisions of this [Implementing] Agreement shall prevail ... " There is 
no clear and explicit language in this LA Hub Agreement listing the disputed reversed 
terminal designations which are "not covered in this implementing Agreement ... " There 
is no current pool service with a home terminal ofYermo, California or Yuma, Arizona. 
The purpose of the language is made clear in the underlined component as to: "New Pools 
created after this Agreement". No one in this industry would consider a change in home 
terminal as insignificant or minor. It is a major change which affects employees and the 
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Carrier's operations. The parties dispute the proper interpretation of what the language in 
Side Letter No. 3 means. It is unclear, causing the dispute over whether this is or is not 
"new" service. 

The Board finds the language has latent ambiguity which is before us as the issue at 
bar. The argument that the Organization brings before us is that given Side Letter No. 3, 
the Carrier is restrained because this is the same pool service already in existence. Even 
fmther, that ifthe Carrier is permitted just to take and change the home and away-from
home terminals it is changing the language of the Agreement. The Board is not persuaded 
by those arguments. The fact is that even the Binau Award (Arbitration Board 590), which 
is the only Award to look at the LA Hub Agreement found that the Carrier could change 
the switching limits in the LA Hub Agreement, even though they were clearly listed in the 
Agreement. The Carrier could do that because it retained its rights to "all national 
agreements that existed prior to the creation of the Los Angeles Hub" as indicated in 
Article VI, Section C. 

The Board finds the same logic applies in this instant case. The Carrier has not 
given up its rights; even in Side Letter No. 3 to utilize its Article IX rights involving new 
pool operations. The Board has fully considered the Organization's argument that the July 
17, 2013 proposal for new pool service was not "new", but already existing and not 
permitted under the existing Side Letter No. 3. The language of"not covered by this 
Agreement" means something and if 1unning the same trains over the "same track" with 
the "same mileage" isn't meant, what is? The Board finds this argument unpersuasive, as 
the purpose of the language is not explicit and means what it says within the totality of the 
Agreement allowing for "New Pools created after this Agreement" when they are "New 
pool operations". What does "new" mean if not new. This pool operation does not exist. 
The proposal to make it exist is new, by any standard. 

The history of A1ticle IX is well known. The purpose is to create an Agreement that 
would permit the latitude necessa1y for carriers to establish interdivisional pool operations 
improving efficiency. This improved efficiency was exchanged for "large wage increases" 
(Public Law Board 1679, Award No. l; Arbitration Board No. 586). The focus when 
language permits "new" pool operations is whether they increase efficiency and are not 
substantially the same pool service. 

The Organization has strongly argued that the proposed service is duplication and 
has no relevance to efficiency. It argues strongly that the proposal is to gain one-sided 
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"carrier friendly only" benefits (Special Board of Adjustment No. 67 41, Award No. 1 ). It 
maintains throughout its review of the declarations and Carrier's assertions that the Carrier 
is trying to obtain monetary gain, which could increase efficiency. However, Article IX is 
for pools that increase efficiency and thereafter might produce some monetary gain. The 
Organization argues there is no efficiency in the reversal of home terminals. As it states, 
the Carrier can already do what it proposes; has failed to explain how "engineers would 
mesh into its service once they were at the new "away-from-home" terminal" and, 

... has not offered evidence supporting its claim that its proposed changes 
will be a factor in creating "more efficient and faster service ... There are 
no intermediary terminals ... Swapping the location of the home terminal 
will not allow Union Pacific to avoid any bottleneck: it will not change 
where the trains start or end; it will not change the need for a crew change; 
and it will not extend any run or tun through any terminal. All it will change 
is where engineers report to work. There is no operational case for the 
proposal. 

The Board has considered these issues carefully to determine ifthe proposal is 
suppotted by Arbitrator La Rocco's Issue 3 Interpretation. While the Organization argues 
strongly that Atticle IX does not allow the duplication of existing service or to 
"substantially recreate" existing service, the Carrier's proposal meets the two pati test. 
Arbitrator La Rocco's Issue 3 Interpretation clearly held that Carriers: 

Have the right to establish extended or rearranged Interdivisional Service 
and it constitutes new service within the meaning of Article IX unless it is a 
substantial re-creation of the prior Interdivisional Service designed solely to 
obtain the more favorable conditions in the 1986 National Agreement. 

The Organization argues that this is a substantial re-creation of the pool service that 
already exists. The Organization argues that the Carrier cannot effectively create identical 
service or recreate or modify existing pool service for economic gain when there is no new 
intermediary terminal, crew change points or evidence of an operational change (Public 
Law Board No. 3800, Award No. 1 with Carrier Dissent). After a review of the Carrier's 
evidence, the Board finds that this is not an improper alteration. It is a permitted 
rearrangement as it does not occur simply to obtain more favorable conditions in the 1986 
National Agreement, supra. There is no persuasive base for this argument. This is new 
rearranged interdivisional service that does not now exist and is therefore permitted. 
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The Board has also studied the Organization's strong assertions that the Carrier's 
proposal is a one sided attempt to obtain benefits. As stated often and cited by Special 
Board of Adjustment No. 6741, "lt has historically been held that the impediment to 
rearranging an existing interdivisional run would be to substantially recreate it in order to 
access benefits that are one-sided, i.e., 'carrier friendly only' conditions." As argued by the 
Organization, the assertions are that the Carrier is attempting both to avoid paying pilots 
and save money on held away-from-home pay to obtain one-sided benefits. The 
Organization points to the testimony of Randy Guidty and Paulo Tortorice (BLET v. UP, 
Case No. 13-cv-5970, N.D. Ill. hearing of October 1, 2013) as well as Award support to 
argue that these "new" proposals are not for any efficiencies, but to obtain one sided 
financial gain (Public Law Board No. 6740, Award No. 2; Public Law Board 6741, Award 
No. l; Public Law Board 6449, Award No. 19). As example, Mr. Totiorice, Locomotive 
Engineer and Local Chairman testified that the proposal was "just changing the on-duty 
points" and the senior engineers are not working Yermo "because it's our lowest paid tun 
in Los Angeles." (p. 89). The Organization challenges the efficiency gains and notes that 
in the Sworn Declaration of Gordon Wellington, Regional Finance Director, the proposal 
would reduce the CatTiers "approximately $9.0- $10.0 million direct labor expenses ... 
by at least 2%" (BLET Appendix p. 184). This savings would be obtained not by 
efficiencies, but by keeping senior engineers at Yermo and by not having to pay the large 
financial penalty payments for held away-from-home pay at Yuma. 

Our careful reading of those Awards and of the testimony does not suppoti the fact 
that this is one sided gain. The full testimony of General Director of Labor Relations Mr. 
Guidry is that the proposal is instituted for efficiency. Mr. Guidty testified that: 

The overall velocity improvement is going to improve the train capacity and 
the velocity of those trains. You'll be able to operate more trains, and those 
more trains, hopefully with increased market share; we'll be able to increase 
the number of jobs available to engineers in the basin as a whole" (p. 170). 

Futiher, Mr. Guid1y testified: "And our ability to have the terminal at Yuma and Yermo 
into West Colton will better facilitate and mesh with the overall operation in the basin as a 
whole" (p. 171 ). The Carrier is permitted to create service if it is new; if it is not a 
"substantial re-creation of the prior interdivisional service designed solely to obtain the 
more favorable conditions in the 1986 National Agreement". The Informal Disputes 
Committee was clear on this point. 
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The Organization has not provided substantial evidence that the proposal is 
"designed solely" and therefore violative of the National Agreement. The Carrier 
provided sufficient proof of the efficiency obtained by the reversal in home and away
from-home terminals. There is efficiency in increasing the pool service in a manner that 
produces fewer trains with two engineers. The fact that the Carrier saves money in 
payment for held away-from-home terminal time also means that with less hours held 
away, there is more efficiency in operations. The fact that the Carrier would not need 
pilots means it saves money, but it also means it has more efficient operations. Article IX 
was to create efficiency and this record supports the fact that a change in away-from-home 
and home terminals will produce more efficient pool service that meshes with other pools 
and increases the speed and movement of freight. The fact that the Carrier also obtains 
additional monetary gains along with efficiency does not negate its proposal. The Board 
finds the proposal is fully compatible with the operating efficiency documented. The 
change is not shown to be "merely an opportunistic maneuver singularly designed to take 
advantage of more favorable conditions" in the National Agreement (Public Law Board 
No. 5121). 

This Board finds that this is a substantial change and not a re-creation. It 
fundamentally changes the entire pool operation. Even if arguendo and we do not concede 
the point, that the Organization was correct, it is ce1iainly not "designed solely to obtain 
the more favorable conditions in the 1986 National Agreement". The Board finds no 
evidence to draw that conclusion (see again the testimony ofR. Guidry, BLET Appendix, 
pp. 282-289). In fact, all of the evidence of record indicates that the current benefits will 
remain and the proposal does not contain more favorable conditions than contained in the 
1986 National Agreement. 

Accordingly, when, as here, the Carrier can document with substantial proof that the 
change of home and away-from-home is properly new and there exists no estoppel 
language, the Board must answer the Organization's Question No. I and the Carrier's 
Question No. 1 with a "yes." 

Decision and Award 

The Organization has asked: "Does the Carrier's proposal of July 17, 2013 (as 
modified) create new pool operations not covered in the Merger Implementing 
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Agreement for the Los Angeles Hub?" The answer is yes. The Carrier has proposed 
something that is new. Similarly the Carrier asked: "Do the proposed interdivisional 
operations between Yermo, California, and West Colton, California, and between Yuma, 
Arizona, and West Colton, California, set forth in Union Pacific Railroad Company's 
notice dated July 17, 2013, comport with the provisions contained in Side Letter 3 of the 
Los Angeles Hub Implementing Agreement and Article IX of the 1986 BLE National 
Arbitration/ Agreement, as amended by Article IX of the 1991 BLE National 
Agreement?" The answer is yes. Accordingly, the Board turns to the Organization's 
Question No. 2. 

The Organization has asked in Question No. 2: "Is the Carrier allowed by Article 
IX, Section 2 & Section 4 (a) of the 1986 BLE National Arbitration/Agreement, to 
change or merge seniority districts created by the Merger Implementing Agreement for 
the Los Angeles Hub and the Merger Implementing Agreement for the Southwest Hub? 
If the answer is "no," can the Carrier use Article IX, Section 2 & Section 4 (a) of the 
1986 BLE National Arbitration/ Agreement to remove service from the seniority district 
created by the Merger Implementing Agreement for the Los Angeles Hub to the Merger 
Implementing Agreement for the Southwest Hub?" 

The Board has carefully reviewed the arguments by the parties to this merged 
seniority dispute. The Organization points to the facts of seniority and that the Carrier is 
prohibited from changing or merging seniority districts. Currently, the pool service from 
West Colton to Yermo, California is completely within the Los Angeles Hub. There is no 
question that in this run, work opportunities belong to the Los Angeles Hub engineers. 
The fact that the new pool service begins the run at Yermo with an away-from-home 
terminal at West Colton changes nothing major in the seniority arrangements, if 
permitted. What the Organization fmiher objects to is that the Merger Implementing 
Agreement for the Southwest Hub would be merged or changed by the new pool service 
which has a home terminal at Yuma, Arizona and ends at West Colton. The objection is 
based on two arguments. First, Yuma is in the Southwest Hub and not in the Los Angeles 
Hub. Second, the Organization maintains that Article IX, Section 2 and 4 (a) don't apply 
wherein the Implementing Agreement from the Surface Transportation Board instituted 
seniority conditions to protect engineers from the Union Pacific-Southern Pacific merger. 
Even ifthe Carrier is permitted to create a new pool operation, it can't remove work from 
one seniority district and move it to another. 

The Board has studied the Organization's argument and Carrier's detailed rebuttal. 
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In this instance, the Board notes that Article IX is not in any material way in this instance 
damaging the extant seniority configuration. There is nothing in this altering of pool 
arrangements that modifies either the seniority districts, miles run in either seniority 
district or the Agreements governing these actions. Side Letter No. 3 in the LA Hub 
Agreement is identical in language to Side Letter No. 2 of the Southwest Hub Agreement. 
The miles run have not changed for either seniority district. It is important to note that in 
this instance, the adjacent Southwest Hub has only approximately one per cent ( l % ) of 
the current miles run on the Yuma to West Colton pool operation. Therefore ifthe Board 
would conclude that the Carrier was wrong in its action, it would be tantamount to 
permitting Southwest Hub engineers to obtain an inordinate and unfair distribution of 
work, simply because the home terminal began on the 1 % of miles run, even though the 
Los Angeles engineers go over 99% of territo1y within the Los Angeles Hub. This would 
not result in a fair and equitable division of work. It would not be consistent with 
existing historical division of territory. 

The Board has considered many issues in reaching this decision. We note the 
language of the Southwest Hub, Note No. 1 holds that, "The Hub identifies the on duty 
points for assignments and not the boundaries of assignments. (This note is fmiher 
explained in Side Letter No. 2)." The Board is aware that a decision has been previously 
made which authorized work allocated on the propotiion of mileage run when work 
crossed seniority district boundaries (Public Law Board No. 6833, Award 40). 
Additionally, the Board notes that the Carrier herein has proposed new pool operations 
under A1iicle IX, rather than a technical change or modification of seniority districts. The 
most rational outcome of this Board's determination is that it is illogical to permit a 
change from what has been currently permitted to allow those who perform almost no 
train miles on the track from Yuma to West Colton to obtain a substantial change in work 
opportunities. The Board finds that the answer to the Organization's Question No. 2 is 
that the Carrier is not proposing to "change or merge seniority districts" but to create new 
pool service. Accordingly, the Board will permit the continuation of existing 
configuration as indicated in the Carrier's proposal. The new home terminal ofYuma, 
Arizona, although technically in the Southwest Hub, will be staffed by the Los Angeles 
Hub engineers. While this may be the on duty point, their assignments on the Yuma to 
West Colton run will be almost entirely within the Los Angeles Hub and is therefore 
equitable in allocation and work opportunities under A1iicle IX. 

Having resolved the two former questions of the Organization and the first of the 
Carrier, the Board turns to the fundamental question raised by both parties and patiially 
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stated identically as, "what shall be the terms and conditions governing engineers 
assigned to or working in the interdivisional service between Yermo, California and West 
Colton, California, and between Yuma, Arizona and West Colton, California? The 
Organization prefaces this question with, "If the Carrier's proposal of July 17, 2013 (as 
modified) is a legitimate good faith exercise of a contractual prerogative", while the 
Carrier prefaces the same question with, "If the foregoing question is answered in the 
affirmative, and in accordance with the requirements set forth in Article IX, Section 2 & 
Section 4 (a) of the 1986 BLE National Arbitration/Agreement". Both turn to the 
proposals at bar. 

The Board has considered the Carrier's proposal of July 17, 2013, as amended 
October 18, 2013 with attached Side Letters. It varies from the Organization's proposal, 
amended by the BLET's Rebuttal Submission to this Board; not exchanged and discussed 
on property. The facts at bar are that this Board is confronted with two different 
proposals for the new pool operations. Consideration has been given to the many 
differences included within the authority of this Board to determine conditions proposed 
before it. 

The Organization argues that the Board should not reach a decision, but permit the 
patties to continue to negotiate the terms. The Carrier maintains that it has complied with 
A1ticle IX, Section 1 in that it has served notice specifying "the service it proposes to 
establish and the conditions, if any, which it proposes shall govern the establishment of 
such service" (Section 1, Atticle IX). The Carrier fmther maintains that under Section 3 
it met and discussed the notice and unable to agree, was ready to proceed with a trial run, 
intenupted by court proceedings and now with arbitration. Given Section 4, when the 
patties can't agree it is subject to arbitration, but governed by Section 2 of Atticle IX. 

The Board has reviewed first the on-prope1ty action of the patties to this dispute. 
The record indicates that the patties met on July 17, 2013 to consider the Carrier's 
proposal. Subsequently the Organization objected to the proposal by letter sent July 24, 
2013 (misdated) and with Carrier email response of July 26, 2013. Further, the Carrier 
and Organization met again on August 13, 2013 with a third meeting planned for October 
16, 2013, cut sh01t due to the Organization's legal action. Cettainly the parties 
exchanged ideas on the proposal. The Organization maintains that the Board should not 
reach a decision, but permit the patties to negotiate the terms. The Carrier maintains that 
the terms were proper under Article IX, Section 2 and should be accepted by this Board. 
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The Board has considered the two different proposals presented by the parties. The 
Board has studied A1iicle IX. Article IX, Section 2 governs the establishment of 
interdivisional service specifying five mandatory issues (a through e), other reasonable 
and practical conditions suggested including any other terms or conditions the pa1iies 
may negotiate. The Board is clearly constrained by the limiting language on our 
authority, made clear in Article IX. As Section 1 - Notice explicitly states, the "carrier .. 
. shall ... specify the service it proposes ... and the conditions, if any, which it proposes 
shall govern the establishment of such service." This puts a painfully difficult burden on 
the Organization to propose or negotiate conditions. The Organization argues that the 
change to a ve1y distant new home terminal will cause drastic work life issues on the 
employees. Ceiiainly, the Board is sensitive to the fact that Yermo is around 100 miles 
away and Yuma over 200 miles away from the current home terminals. This is a long 
distance to transverse and will most likely require employees to make tough life choices, 
including relocating. 

The Board is restrained in its actions under Section 4 to those aspects delineated by 
Section 2 and within the framework of constraint to narrowly observe the purpose of the 
language. The Board notes that the two proposals are exact only in Carrier's October 18, 
2013, Sections 6, 8, 9 and 12. They are largely similar in other areas with additional 
language, as example, in Carrier's Sections 1, 2 or 3. Each difference is important. The 
Board has directed its attention to the full Carrier proposal and the many issues raised by 
the Organization. 

The Board finds nothing in the Carrier's proposal that would 1un counter to the 
language of Article IX and therefore to directly question its applicability. The 
Organization has argued that the new home terminals are less desirable living areas. The 
Organization also raises a large number of issues based on the fact that if the employee 
continued to live at their current location, they would incur onerous burdens of time and 
family issues working at the distant new home terminals. Accordingly, the Organization 
asks this Board to find that the severity of the effect be moderated creating more 
"reasonable and practical" conditions. The Organization requests a tie up for 24, 36 or 48 
hours rest which would allow employees time to be with their families. The Organization 
also requests a call time of at least four ( 4) hours advance notice necessary for the extra 
time the employees would need to get to their work location. The Organization also 
wants reverse lodging to be permanent so that employees would have a place to stay. The 
Board is restrained from such action as there is no justification for the Carrier to absorb 
these costs, when the negotiated language and proposed language protects the employees. 
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Article IX, Section 7 was negotiated to assure Protection to any employee adversely 
affected, including a change of residence. Such actions are contemplated by protection 
required by Section 7 of Article IX, but not an estoppel to the right of the Carrier to create 
new se1v1cc. 

The Board has seriously considered all of the Organization's proposed changes and 
additional Sections, within the constraints of Article IX. What is most noticeable to the 
Board is that the Organization has introduced a number of new proposals, including 
Reverse Lodging, Tie-Up (permitting mark off for 24, 36 or 48 hours rest), Call Time (of 
at least four (4) hours), Prese1vation of Working Conditions and belatedly, Preservation of 
Pool Service- No Commingling. All of these and other changes in Extra Boards and 
Overtime, increase costs, decrease efficiency or are beyond the Board's authority. 

The Carrier's limitation certainly includes Section 2, holding that, "reasonable and 
practical conditions shall govern" and that "although they are not limited" to those listed, 
there is no additional contractual obligation to include proposals suggested by the 
Organization. What the Carrier is obligated to abide by are those conditions clearly 
stipulated by A1ticle IX. This Board is similarly constrained by Section 2. The question 
the Board considers is whether the Carrier's proposal of July 17, 2013 (as amended 
October 18, 2013) meets the standard. 

The Board makes clear that it has the authority to assure that the proposal is 
"reasonable and practical" and the concerns of the Organization are considered. The 
Board has carefully reviewed the Organization's arguments about the negative 
consequences for employees forced to move to the undesirable cities ofYermo and Yuma; 
the needs for permanent reverse lodging, changes in Extra Boards, enhanced ove1time or 
the need for a four (4) hour call. The Board is clearly restricted in awarding any terms 
beyond those set forth in Section 2, although the parties may or may not agree to do so. 
The authority of this Board is very limited, particularly as to issues involving 
compensation (Arbitration Board No. 507; Board of Arbitration No. 580). 

The Organization's proposal is beyond the Agreement, which permits the Carrier's 
actions if such is in compliance with Atticle IX conditions. The Board is gove1ned by 
Section 2, which are the required conditions and limits to our authority (see Arbitration 
Board No. 468). The Board finds nothing in the Carrier's proposal that deviates from the 
requirements of Section 2. The Board finds almost all of the Organization's requests 
would increase Carrier costs or more importantly, to increase inefficiency of operations, 
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the antithesis of Ai1icle IX, Section 2(a): "runs sha11 be adequate for efficient operations 
and reasonable in regard to the miles run, hours on duty and in regard to other conditions 
of work". The Board does not find the Carrier's proposal violative of that condition and 
does find efficiency at the core of the proposal. The Carrier's proposal must therefore be 
accepted by this Board. It complies with the requirements of Ai1icle IX. 

Accordingly, in answer to the Organization's Question No. 3 and the Ca11·ier's 
Question No. 2 the terms of the interdivisional services between Yermo, California to 
West Colton, California and Yuma, Arizona to West Colton, California are those proposed 
by the Carrier on July 17, 2013 (as modified October 18, 2013 and incorporating the 
attached three Side Letters on Overtime, Reverse Lodging and Work Allocation). Those 
terms are adopted. This decision is specific to the factual base of this dispute and not as a 
precedent to other disputes with different circumstances. 

The Arbitrator will retain jurisdiction for thirty (30) days in the event either pa1ty 
seeks clad;fication of this decision or to resolve any applicable disputes. 

~z.~ Ma;ty EZustkll, Chairman 
Neutral Member 

rrier Member 
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In the Matter of Arbitration Between: 

BROTHERHOOD OF LOCOMOTIVE 
ENGINEERS AND TRAINMEN 

and 

) 
) 
) 
) 
) 
) 

UNION PACIFIC RAILROAD COMP ANY ) 

Arbitration Board No. 598 

Dissent of Organization Member 

The Board has answered "yes" to both the Organization's Question No. 1 and the 

Carrier's Question No. 1. Those affirmative answers are premised on serious flaws and as such I 

must dissent from the Award. 

The record clearly shows that the Carrier has not proposed "new" pool operations not 

covered in the Merger Implementing Agreement. Rather, it has simply switched the home and 

away-from-home terminal designations in existing service and intends to operate the same 

service to and from the same points as exists before the supposed "change." Because the 

Carrier's proposal does not create anything new operationally, the Board should have answered 

the first questions "no" and not gone further. 

Furthermore, to the extent that the first questions are answered "yes," the Carrier has not 

established that there is any true "efficiency" related to the proposed changes, so the Board's 

finding that there is lacks sufficient evidence in the record to support it. That there may be cost 

savings is not proof that the Carrier will enjoy any operational efficiencies as a result of the 

proposed changes, and operational efficiencies are what must be proven in order for the intended 

transaction to be allowed to proceed. The majority apparently and incorrectly believes that cost 

efficiencies-for example as in relation to reducing held away-from-home time at Yuma or pilot 

pay at Yermo achieved solely by reducing contractual obligations to pay engineers are the 
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types of efficiencies that matter. That is simply wrong, as I explain below. The Carrier is not 

arguing that additional changes are necessary for it to achieve the efficiencies foreseen by the 

Union Pacific-Southern Pacific merger, nor could it as it has already achieved those efficiencies. 

In particular, the testimony of Mr. Guidry, which is all that the majority relies upon, 

failed to provide any evidentiary support for the majority's conclusions that: 

Or that, 

"The overall velocity improvement is going to improve the train capacity and 
velocity of those trains." 

"[The Carrier's] ability to have the terminal at Yuma and Yermo into West Colton 
will better facilitate and mesh with the overall operation in the basin as a whole." 

Yes, Mr. Guidry said those things, but simply saying something is not proof; UP provided no 

proof that what he said was correct, and the majority committed manifest error by failing to 

require UP to satisfy its burden in this matter. 

By considering that flipping the home and away-from-home terminals as a "rearranged 

interdivisional service [that] constitutes new service within the meaning of Article IX" and not a 

"substantial re-creation of the prior interdivisional service designed solely to obtain the more 

favorable conditions in the 1986 National Agreement," the majority has eviscerated the meaning 

of Side Letter No. 3. That is especially evident when Arbitrator LaRocco's Issue 3 Interpretation 

and the Awards that followed are considered. The majority of the Board has improperly written 

that bright-line limitation out of the contract. Under the majority's overbroad interpretation, it is 

doubtful that any proposal could be considered a "substantial re-creation." The Agreement 

contemplates that a carrier that wants the types of changes UP proposed here would have to 

secure them through bargaining. The majority has not honored that part of the bargain that 

underlies the Agreement. 
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The majority also acknowledges that the Carrier wants to move away from the "hub and 

spoke" model it asked for and obtained when the Union Pacific - Southern Pacific merger was 

approved by the Surface Transportation Board. That proceeding and the resulting merger 

allowed Union Pacific to avoid RLA Section 6 negotiations with the BLET over changes to 

engineer seniority, which has long been recognized as a property right. See NRAB Third 

Division Award No. 4987 (Boyd) ("It has long been settled that seniority is a valuable property 

right."). Now, by allowing UP to fundamentally change the nature of the service approved by 

the STB, and the existing seniority rights resulting from that process, without going through the 

procedures set forth in the New York Dock conditions that the STB imposed as a condition of the 

merger approval, the majority has overstepped its lawful authority and allowed Carrier to take 

away benefits and protections that were an essential component of the merger approval process. 

Finally, in its answers to the remaining questions posed, the majority fundamentally erred 

in considering itself restrained from approving any of the conditions proposed by the 

Organization. Section 2 exists because where there is truly "new" service, "new" conditions may 

be necessary. It recognizes that the ••reasonable and practical conditions" imposed may be more 

than what the Carrier proposes; there is considerable arbitral support for that proposition. 

Because the majority perceives a limit on its authority that the Agreement does not support, I 

must dissent to this part of the award as well. 

E.L. Pruitt, Organization Member 
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Exhibit B 



ARBITRATION 
BEFORE THE SPECIAL BOARD OF ADJUSTMENT 

ESTABLISHED BY AGREEMENT 

PARTIES TO THE DISPUTE 

BROTHERHOOD OF LOCOMOTIVE 
ENGINEERS AND TRAINMEN, 
GENERAL COMMITTEE OF 
ADJUSTMENT, UNION PACIFIC 
WESTERN LINES AND HARBOR 
LINE, 
("Organization" or 11 BLEP) 

AND 

UNION PACIFIC RAILROAD 
COMPANY, 
("Carrier" or "Union Pacific") 

ARB. CASE NO. 598 

) 
) 
) 
) 
) 
) Dr. Marty E. Zusman, 
) Chairman and Neutral Member 
) 
) 
) 
) 
) 
) 
) 

This case turns on whether Union Pacific will create "new pool operations not 

covered by [the LA Hub Agreement]," within the meaning of Side Letter No. 3, or "new 

interdivisional service" for purposes of Article IX of the 1986 Agreement when it merely 

reverses the designations of "home" and "away-from-home" terminals on existing 

service established by the LA Hub Agreement. Denying that Article IX can even apply 

in the first place, BLET' s corrunon sense argument here is that service from B to A is no 

different than service from A to B, when it covers the exact same mileage over the exact 

same trackage between the exact same terminals. Likewise, contrary to Side Letter No. 

3, Union Pacific is not offering to create "new pool operations not covered by this 

Agreement" but is only moving the spot where engineers in existing pool operation 



must report to work. Because the service will not change, Union Pacific cannot 

implement its proposal. 

Further, and contrary to Union Pacific's Art. IX Notice, its proposal is not in 

response to changing traffic patterns or designed to operate its rail system more 

efficiently. See, July 17, 2013 Notice at Appx 2. Union Pacific's real purpose, as admitted 

in sworn declarations and testimony from its own officers, is to avoid paying engineers 

money they now earn for existing service. Specifically, by switching the home 

terminals for this existing service, Union Pacific believes it can reduce the amount that it 

pays: (1) to "pilots" who assist engineers working difficult, heavy-grade territory 

between West Colton and Yermo and (2) to engineers whom it keeps at the "away

from-home" terminals in Yuma and Yermo. 

These are all matters that Union Pacific could raise in collective bargaining with 

BLET, and it should be understood that BLET is willing to discuss changes in the LA 

Hub Agreement in negotiation or bargaining. But Union Pacific has no right 

unilaterally to ignore the specific provisions of the LA Hub Agreement covering the 

home and away-from-home terminals for this service. 

Because Union Pacific's proposed pool operations are not "new" and directly 

modify existing provisions for "pool operations[] covered" by the LA Hub Agreement, 

Union Pacific cannot invoke the procedures of Art. IX of the 1986 National Agreement, 

as provided for in Side Letter No. 3 to the LA Hub Agreement. The plain contract 

language and arbitral precedent dooms Union Pacific's arguments because it is at least 

"substantially recreating" if not outright duplicating existing service from A to B (i.e., 
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from West Colton to Yermo and from West Colton to Yuma). Accordingly, the answer 

to both the Carrier's and the Organization's Question No. 1 is "no." 

Organization's Statement of Facts 

Union Pacific's July 17, 2013 Notice seeks to change conditions that were put in 

place as part of the Surface Transportation Board's approval of its merg.er with 

Southern Pacific. Those conditions set up a "hub and spoke" model that combined a 

number of seniority districts and created pools of service with set home and away-from

home terminals. 

On November 30, 1995, Union Pacific filed an application with the Interstate 

Commerce Commission (hereinafter "ICC") to acquire control of and consolidate its rail 

operations with those of Southern Pacific and its affiliated entities pursuant to statutory 

provisions then-codified at 49 U.S.C. §§ 11343-45. On January 1, 1996, pursuant to the 

Interstate Commerce Commission Termination Act of 1995, Pub. L. No. 104-88, 109 Stat. 

803, the Surface Transportation Board (hereinafter "STB") assumed jurisdiction over the 

transaction. In a decision dated August 6, 1996 and issued August 12, 1996, the STB 

approved the merger subject to the "New York Dock Labor Protective Conditions" 

(hereinafter "New York Dock Conditions") established in New York Dock Railway

Control - Brooklyn Eastern District Terminal, 360 I.CC. 60 (1979), and affirmed in New 

York Dock Railway v. United States, 609 F.2d 83 ( 2d Cir. 1979). 

Under the New York Dock Conditions, Union Pacific must follow certain 

procedures before taking any action pursuant to the STB's order authorizing the merger 

that will have an impact on labor conditions. Union Pacific and BLET followed those 
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procedures in attempt to reach an implementing agreement to consummate the merger 

in the Los Angeles area. Unable to reach an agreement, the parties proceeded to 

arbitration under Section 4 of the New York Dock Conditions and the arbitrator 

imposed the Merger Implementing Agreement for the Los Angeles Hub (the "LA Hub 

Agreement") that would control the effectuation of the Union Pacific-Southern Pacific 

merger on the territory within the Los Angeles Basin. The LA Hub Agreement became 

effective on January 16, 1999. 

The LA Hub Agreement, along with other so-called "hub implementing 

agreements," allowed Union Pacific to implement a "hub and spoke" system for 

deploying train crews. Prior to the merger, engineers earned seniority within a district 

that consisted of a specific train run or set of runs. As part of its approval of the merger, 

STB allowed Union Pacific to set aside previous collective bargaining agreements in 

order to consolidate these seniority districts into larger seniority districts called hubs. 

Under this "hub and spoke" system, engineers have seniority to run any service within 

the hub. This consolidation allowed Union Pacific to achieve the efficiencies of the 

merger by allowing it more flexibility in staffing service within a hub, while providing 

parallel protection to engineers whose seniority would be impacted. Under this system, 

an engineer is assigned to a "pool" that operates service from a '1 home terminal" to an 

"away-from-home terminal" and back. But, that engineer can be reassigned to any of 

the other pool operations within the hub and maintain his or her seniority. 

The LA Hub Agreement established various pool operations, including two that 

are relevant to this dispute, the "West Colton-Yermo" and "West Colton-Yuma" pools. 
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These pools operate service between West Colton, California, which is relatively 

centrally located in the LA Hub, and two terminals that are located at the far reaches of 

the hub, Yermo, California and Yuma, Arizona. In fact, the Yuma terminal is technically 

part of the adjacent Southwest Hub, not the LA Hub. Engineers in these pools report to 

West Colton as their home terminal with Yuma or Yermo as their away-from-home 

terminal. 

The LA Hub Agreement also incorporated a number of Side Letters, including 

Side Letter Number 3, which contains the following relevant term: 

New Pools created after this Agreement: New pool 
operations not covered in this implementing Agreement 
whether between Hubs or within the Hub shall be handled 
per Article IX of the 1986 National Arbitration Award. 

LA Hub Agreement at 28 (emphasis in original). 

The May 19, 1986 Award of Arbitration Board No. 458 imposed the 1986 

National Agreement on the parties. Article IX of that agreement, entitled 

"Interdivisional Service," provides procedures whereby Union Pacific "may establish 

interdivisional service." Section 1 of Art. IX describes the notice that Union Pacific must 

give and Section 2 provides a non-exhaustive list of conditions that may govern the 

service described in the notice; Section 2 mandates that the conditions of the service 

must be "reasonable and practical." Section 4 provides for arbitration of disputes, 

including over the "reasonable and practical" conditions relating to the effects of the 

change per Section 2. 
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On February 11, 2013, Union Pacific served a notice, purportedly pursuant to 

Art. IX, in order to advise BLET of its desire to establish "two separate unassigned 

through freight pools operating between an area to be known as the Los Angeles Basin 

Metroplex ("LABM") and Yermo, California, and between the LABM and Yuma, 

Arizona." Union Pacific's letter suggested that these new pools would help them 

recognize the efficiencies gained through certain infrastructure improvements, 

including the construction of new second main track and an overpass outside West 

Colton called the "Colton Flyover." In April 2013, Union Pacific provided BLET a 

second draft of its proposal for this service. 

On July 17, 2013, Union Pacific issued a new notice, also purportedly pursuant to 

Article IX. In that notice, Union Pacific withdrew its notice of February 11. In the July 17 

notice, Union Pacific informed the BLET of its desire to establish "two separate 

unassigned through freight pools operating between Yermo, California, and West 

Colton, California and between Yuma, Arizona and West Colton, California."Figure 1 

shows the locations of West Colton, Yermo and Yuma (including highway, not railroad, 

mileage). 

[space intentionally left blankJ 
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Figure 1 
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Union Pacific's notice informed BLET that the Carrier intended to "establish" 

pool operations that would run the same trains over the same track and between the 

same terminals as engineers in the "West Colton-Yuma" and "West Colton-Yermo" 

pools established by the LA Hub Agreement are, and have been for many years, already 

running. But according to Union Pacific's notice, engineers would now report on duty 

at home terminals in Yuma and Yermo, with West Colton as their away-from-home 

terminal. In its letter, Union Pacific offers that the reason for these changes in operations 

is so that it can benefit from "more efficient and faster service options in this corridor" 

by "more efficiently utilize[ing] its train and engine service crews by operating longer 

runs and adopting more innovative and service-responsive procedures within the Los 

Angeles Basin." 

Page 7 of 41 



BLET responded by letter dated July 24, 2013. That letter objected to Union 

Pacific's notice by disputing that the July 17, 2013 Notice created any new 

interdivisional service and pointing out that Union Pacific already had the right to 

operate longer runs - all the way from LA TC/East Yard to both Yermo and Yuma - but 

that it chose not to. 

Union Pacific replied by letter dated July 26, 2013, and revealed two new reasons 

for its July 17, 2013 Notice: (1) "address[ing] ongoing and chronic qualification/ 

certification issues inherent to [West Colton to Yermo]" and (2) to "solve away from 

home terminal issues [at Yuma]." These purposes - effectively a desire to save on labor 

costs - were confirmed in subsequent sworn statements or testimony. 

BLET filed suit in the United States District Court for the Northern District of 

Illinois on August 21, 2013, and sought temporary and preliminary relief enjoining 

Union Pacific from unilaterally implementing its proposed changes. BLET v. Union 

Pacific, Case No. 13-cv-5970 (N.D. Ill.) A full day hearing was held on October 1, 2013, 

with the BLET presenting live testimony from General Chairman Bill Hannah and Local 

Chairman Paulo Tortorice; and Union Pacific presenting live testimony from Director of 

Labor Relations Randy Guidry. After that hearing and without the district court issuing 

an order, the parties negotiated the creation of this Board to resolve their dispute. The 

federal case is stayed. 
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Authorities Mentioned 

STB Orders 

STB Decision No. 44, dated August 6, 1996 in Finance Docket No. 32760, 
approving the merger of Union Pacific and Southern Pacific and imposing New 
York Dock labor protective conditions. ("1996 Merger Approval"). 

Contracts 

The Merger Implementing Agreement for the Los Angeles Hub 
between the Union Pacific Southern Pacific Transportation Company and 
Brotherhood of Locomotive Engineers ("LA Hub Agreement") 

Side Letter No. 3 to the LA Hub Agreement ("Side Letter No. 3") 

The 1986 BLET-UP National Agreement ("1986 National Agreement") 

The Merger Implementing Agreement for the Southwest Hub between the 
Union Pacific Southern Pacific Transportation Company and Brotherhood of 
Locomotive Engineers ("Southwest Hub Agreement") 

Arbitral Authority 

Related to the requirement that the proposed service be "new" 

"Quinn Award" (PLB No. 6740, Case No. 2, Award No. 2) 
BLEand BNSF 

"Fredenberger Award" (PLB No. 3800, Case No. 1, Award No. 1) 
UTUand BN 

"O'Brien Award" (PLB No. 6741, Award No. 1) 
BLEand BNSF 

"Eischen Award" (PLB No. 6449, Case No. 19, Award No. 19) 
BLETand UP 

"LaRocco Award" (1986 National Agreement Informal Disputes Committee, 
Issue No. 22) BLE and NCCC 
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On the question of the relation between prior contracts and hub agreements 

- "Kenis Award" (Arb. Board No. 581) BLET and UP 

- "Perkovich Award") (Arb. Board No. 589) BLET and UP 

- "Binau Award" (Arb. Board No. 590) BLET and UP 
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Jurisdiction and Procedural Issues 

By Agreement, the Organization and the Carrier established this Special Board of 

Adjustment (11 Board'') and selected Dr. Marty E. Zusman to serve as the Chairman and 

Neutral Member. That Agreement was negotiated in connection with a lawsuit filed by 

BLET, seeking to enjoin Union Pacific from unilaterally implementing the changes 

contained in its July 17, 2013 notice. BLET v. Union Pacific, Case No. 13-cv-5970 (N.D. 

Ill.). A full day hearing was held in that case, and the transcript is attached as an exhibit 

to this Brief. See BLET Appx. at 185-307. 

Side Letter No. 3 to the LA Hub Agreement provides the sole authority for Union 

Pacific to create new interdivisional service apart from that created in the LA Hub 

Agreement, the specifics of which prevail over the 1986 National Agreement. So while 

Side Letter No. 3 incorporates Art. IX of the 1986 National Agreement, whether Art. IX 

may be relied upon here remains a question under the LA Hub Agreement. Thus it is 

still exclusively subject to the primary jurisdiction of a New York Dock arbitration 

panel, subject to review by the Surface Transportation Board. See, e.g., B'hd. of 

Maintenance Way Employees v. Conrail, 789 F. Supp. 2d 533, 546 (D. N.J. 2011)(New York 

Dock arbitrator has exclusive authority to interpret Hub Agreements). 

Historically, three cases have had significance for Art. IX issues between BLET 

and Union Pacific and warrant preliminary discussion. The Kenis Award held that 

Union Pacific could not use Art. IX to change service established by a hub agreement 

where the changes would nullify or modify "numerous provisions of the implementing 

agreements governing the operations of trains, methods of compensation and home 
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terminal locations." See Kenis Award at Appx 168-69 (hub agreements prevail in 

conflicts with "other applicable agreements").1 The BLET Central Region enforced the 

Kenis Award against Union Pacific, in an action that culminated in its favor before the 

United States Court of Appeals for the Seventh Circuit. BLETv. Union Pacific, 500 F.3d 

591 (7th Cir. 2007). 

The Perkovich Award - issued after Binau - made the same finding in short 

order. Perkovich Award at Appx 139. The STB affirmed the Perkovich Award on 

Union Pacific's appeal. See STB Docket No. FD 32760 (Sub-No. 45). 

Binau arose on this property after Union Pacific served notice under Art. II of the 

1971 National Agreement of its intent to "move the east switching limit at Colton 1.95 

miles eastward." Binau Award at Appx 113. In permitting Union Pacific to make that 

change, Binau distinguished Kenison the basis of contractual language. 

The language in Kenis stated that: 

where conflicts arise [between the hub agreement and an 
earlier CBA] the specific provisions of [the hub agreement] 
shall prevail. 

Binau at Appx 125. 

Referee Binau compared that language to the parallel language in the LA Hub 

Agreement - Article VI.C, which reads: 

Except as specifically provided herein the system and 
national collective bargaining agreements, awards and 
interpretations shall prevail. 

1 Kenis dealt with hub agreements in North Little Rock/Pine Bluff, Kansas City 
and St. Louis. Perkovich interpreted the Houston Hub Agreement. Binau interpreted 
the LA Hub Agreement. 
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See Binau Award at Appx 132. ("Article VI, Section C of the Los Angeles Hub 

Agreement preserves all national agreements that existed prior to the creation of the 

Los Angeles Hub.") On the basis of that language, the Binau Award held that 

"National Agreements prevail over the Los Angeles Hub Agreement." Id. 

But Binau did not interpret Side Letter No. 3 - the controlling contractual provision 

in this case. Side Letter No. 3 does contain a specific contractual limitation imposed on 

Union Pacific by the STB. That specific contractual limitation is that Union Pacific cannot 

use Art. IX of the 1986 National Agreement to "establish interdivisional service" that is 

"covered in [the LA Hub Agreement]." This specific contractual limitation is anticipated 

by the same Article VI, Section C that was interpreted in Binau, because it states, 

11 [e ]xcept as specifically provided herein ... [.]" Side Letter No. 3 /1 specifically states" that 

service covered by the LA Hub Agreement is protected.2 

While Kenis and Perkovich arise under different hub agreements than Binau, the 

general principle in each is that where a specific term of a hub agreement conflicts with 

another agreement, the specific term in the hub agreement prevails.3 Article VI, Section 

C of the LA Hub Agreement recognizes this same principle in the language "except as 

2The specific limitation in Side Letter No. 3 is similar to the limitation at issue in 
the Kenis Award, where hub agreements provided that post-merger, engineers would 
be able to work within a 25-mile radius of their home terminal until retirement. As such, 
Union Pacific was precluded from using Art. IX to change service in a manner that 
conflicted with this right. 

3 When Kenis and Binau are read together, it is clear that from a practical 
perspective there is little difference between the language "where conflicts arise 
[between agreements]" in Kenis and the language "[e]xcept as specifically provided 
herein" in Binau. 
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otherwise provided herein," which incorporates the limitation in Side Letter No. 3 and 

must mean something. Here, the plain language of Side Letter No. 3 means what it 

says: Union Pacific cannot use Art. IX of the 1986 National Agreement on existing pool 

operations. Nothing in the Binau Award is to the contrary. 
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Organization's Statement of the Issues 

Question No. 1 

Does the Carrier's proposal of July 17, 2013 (as modified) create new pool 
operations not covered in the Merger Implementing Agreement for the Los 
Angeles Hub? 

Question No. 2 

Is the Carrier allowed by Article IX, Section 2 & Section 4 (a) of the 1986 BLE 
National Arbitration/ Agreement, to change or merge seniority districts created 
by the Merger Implementing Agreement for the Los Angeles Hub and the 
Merger Implementing Agreement for the Southwest Hub? If the answer is "no," 
can the Carrier use Article IX, Section 2 & Section 4 (a) of the 1986 BLE National 
Arbitration/ Agreement to remove service from the seniority district created by 
the Merger Implementing Agreement for the Los Angeles Hub to the Merger 
Implementing Agreement for the Southwest Hub? 

Question No. 3 

If the Carrier's proposal of July 17, 2013 (as modified) is a legitimate good faith 
exercise of a contractual prerogative, what shall be the terms and conditions 
governing engineers assigned to or working in the interdivisional service 
between Yermo, California and West Colton, California, and between Yuma, 
Arizona and West Colton, California? 
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Organization's Position 

When is service between West Colton and Yuma not service between West 

Colton and Yuma: ·when it is service between West Colton and Yuma. While this may sound 

more like the start of an Abbot and Costello routine than a legal argument, it is what 

Union Pacific is forced to argue here. Union Pacific would have this Board find that 

existing service between exactly the same terminals, on exactly the same lines of rail, 

over exactly the same distance is somehow "new service" that is not already "covered 

by the [LA Hub Agreement]" simply because it switches the starting point with the 

ending point. From any outside or objective position, there is not a single thing that is 

"new" about this service. 

Side Letter No. 3 expressly prohibits Union Pacific from using Art. IX of the 1986 

National Agreement on pool operations existing in the LA Hub Agreement, including 

pool service between West Colton and Yermo and West Colton and Yuma. The contract 

language states: 

New Pool operations not covered in this implementing 
Agreement whether between Hubs or within the Hub shall be 
handles per Article IX of the 1986 National Arbitration 
Award. 

Art. IX allows Union Pacific to: 

... establish interdivisional service, in freight or passenger 
service, subject to the following procedures. 

These provisions together allow Union Pacific to establish new service. But it is 

not the "service" that is new in Union Pacific's proposal - it is only the conditions that 

are forced on engineers; conditions that move them hundreds of miles from their 
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homes, their families, and the home terminals put in place by the STB in the LA Hub 

Agreement. The service is already covered by the LA Hub Agreement - it is service 

between West Colton and Yuma and West Colton and Yermo. The proposed service is 

exactly the same. 

Unlike every other case where arbitrators have allowed Art. IX be used to create 

new runs, Union Pacific here is not: (1) changing mileage, (2) running through a 

terminal, or (3) lengthening service. See Eischen Award at Appx 108-109 (comparing 

Awards from Referees Twomey and LaRocco); Quinn Award at Appx 71 (Proposed 

service extended mileage and ran through terminal at Fresno); Fredenberger Award at 

Appx 84 (establishment of service where none previously existed); O'Brien Award at 

Appx 90-91 (proposed service ran through terminal). Nor is Union Pacific introducing 

new service where it did not have the right to operate such service under existing rules 

in the schedule agreements, which is the intent of Art. IX. LaRocco Award, Appx at 

311-12. Further, Union Pacific's motivation is to secure one-sided benefits, including 

specifically reducing pilot pay and held away from home pay. Cf Fredenberger Award 

at Appx 84; Eischen Award at Appx 108-109 (Citing LaRocco for the proposition that a 

carrier may not "propos[e] only a minor modification in an existing interdivisional run 

with the motive of procuring the more favorable conditions[.]"). 

The only thing "new" in the proposed service is that Union Pacific wants to require 

engineers to report to work at the "spokes" of the hub and spoke model instead of at the 

"hub," close to their homes. But a bus service from St. Louis to Chicago and back would 
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not be 11new11 just because one day there was a change of drivers at St Louis instead of 

Chicago or vice versa. Neither is Union Pacific's proposed service "new." 

1. Union Pacific's proposal does not create "new service not otherwise covered 
by [the LA Hub Agreement]" and therefore it may not proceed under Art. IX 
because it duplicates existing service. 

As shown above, the plain contract language prevents Union Pacific from crating 

its proposed service because that service is not "new" and exactly duplicates existing 

service. In interpreting Art. IX and related contractual provisions, past arbitral 

authority have looked to whether the proposed service would: 

... substantially recreate [existing service] in order to access 
benefits that are one-sided, i.e., /1 carrier friendly only" 
conditions. 

See, e.g., O'Brien Award at Appx 98. 

Union Pacific's Art. IX Notice "substantially recreate[s]" existing service covered 

by the LA Hub Agreement. Currently, the LA Hub provides for service between both 

West Colton and Yermo and West Colton and Yuma and therefore does not satisfy 

either Side Letter No. 3 or Art. IX. LA Hub Agreement, Sec. III.A (Pool Operations/ 

Assigned Service). Union Pacific's proposed service does more that "substantially 

recreate" existing service - it duplicates existing service. Trains will still run between 

West Colton and Yermo and West Colton and Yuma. See July 17, 2013 Notice at Appx 

15. As stated under oath by Union Pacific's General Director of Labor Relations, Randy 

Guidry on cross-examination: 

Q (By Michael Persoon) And it's true also that service between West Colton 
and Yermo and West Colton and Yuma is covered in [the LA Hub 
Agreement], isn't it? 
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A (By Randy Guidry) Yes. 

Q And it's your position that because you flipped those and 
you say this is -- this isn't service from West Colton to 
Yermo; this is service from Yermo to West Colton, isn't it your 
position that that is service that's not covered by this 
implementing agreement? 

A Our position, that a run from Yuma with a home terminal at 
Yuma to West Colton and a home terminal from Yermo to West 
Colton does not currently exist. And to establish that would 
be new service, yes, sir. That's my position. 

Q So it's -- it's your testimony that that service from Yermo 
to West Colton that you seek to implement is not covered in 
this implementing agreement? 

A Not as stipulated in this implementing agreement, no, sir. 
It would be new service; would be a new pool operation. 

Q And that's because it's a different home terminal and a 
different away-from-home terminal, right? 

A That's correct. 

Q Even though it's on the same track, right? 

A That's correct. 

Q Even though it's the same mileage, right? 

A That's correct. 

Testimony of Randy Guidry (BLET v. UP, Case No. 13-cv-5970, N.D. Ill. hearing of 

October 1, 2013), Appx at 280-81. See also id., Appx. at 286 (proposed service would not 

run through West Colton). 

Union Pacific's own admissions prove that it cannot invoke Side Letter No. 3 or 

Art. IX in order to make the changes it proposes in its July 17, 2013 Notice. The service 
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·. 
it proposes as "new" is "on the same track," has "the same mileage," and has the same 

terminals as existing service under the LA Hub Agreement. It is the same as service 

already covered in the LA Hub Agreement. 

The service proposed by Union Pacific in its July 17, 2013 Notice does not make 

types of changes even close to those that have justified reliance on Art. IX in the past. 

For example, in 2003 BNSF invoked Art. IX to create a 236 mile run between Stockton 

and Bakersfield over the existing 194 mile run between Richmond and Fresno. Not only 

was this new run longer; it ran through Fresno, unlike the existing service. See Quinn 

Award at Appx 71-72. Similarly, in the O'Brien Award, BNSF used Art. IX to run 

through the terminal at Newton, Kansas and on to either Arkansas City, Kansas or 

Wellington, Kansas. See Appx at 90-91.4 

None of the factors suggesting "new" service are present here - Union Pacific is 

not changing anything other than where it wants engineers to report to work. As such, 

the conditions of neither Side Letter No. 3 nor Art. IX are not satisfied and Union Pacific 

may not implement its proposal. 

2. Article IX does not provide Union Pacific a right to move home terminal 
unrelated to actually creating new service. 

Art. IX allows Union Pacific to: 

... establish interdivisional service, in freight or passenger 
service, subject to the following procedures. 

4 While Union Pacific has suggested that it wants to operate "longer runs," see 
July 17, 2013 Notice at Appx 14-15, the proposed service is not longer than existing service. 
Further, Union Pacific already has the right to operate longer runs - all the way from 
LATC/Yard Center to both Yermo and Yuma, but it does not. See BLET letter of July 
24, 2013 at Appx 25. 
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But even apart from its intersection with Side Letter No. 3, Art. IX does not allow 

Union Pacific to "substantially recreate" (or as here, duplicate) existing service. That is, 

Art. IX allows only the creation of new service, not the recreation or duplication of existing 

service. See Eischen Award at Appx 108-109; Quinn Award at Appx 71; Fredenberg-er 

Award at Appx 84; O'Brien Award at Appx 90-91. 

For this reason, apart from Union Pacific not having the right under Side Letter 

No. 3 to take these actions, Union Pacific does not have the right under Art. IX to 

rename the starting point of existing service as the end point, and vice versa because the 

service remains the same. 

3. The limiting language in Side Letter No. 3 - "not otherwise covered by this 
Agreement" - must be given meaning. 

The portion of Side Letter No. 3 related to the use of Art. IX reads: 

New Pools created after this Agreement: New pool 
operations not covered in this implementing Agreement, 
whether between Hubs or within the Hub shall be handled 
per Article IX of the 1986 National Arbitration Award. 

A fundamental rule of contract interpretation is to give meaning to all clauses. 

An important clause in Side Letter No. 3 is that Union Pacific can only use Art. IX on 

pool operations "not covered in this implementing agreement." But if Union Pacific is 

allowed to proceed by simply renaming the service between West Colton and Yermo or 

Yuma, which is "covered in [the LA Hub Agreement]," then this clause will have no 

meaning. 
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The Fredenberger Award confronted a nearly identical issue where the 

Burlington Northern sought to use Art. XII of the 1972 UTU National Agreement, which 

like Art. IX here provided a right to establish interdivisional service under certain 

circumstances.5 Referee Fredenberger rejected the Carrier's overreach, stating: 

.. .it is an even more fundamental proposition of agreement 
interpretation that language in an agreement which is clear 
and unambiguous on its face is not subject to interpretation. 
We believe Section 4 of Article XII is clear and unambiguous. 
It provides that Art. XII shall have no applicability to 
intraseniority district service existing on the effective date of the 
agreement. (emphasis supplied). 

Fredenberger Award at Appx 83.6 

The result must be the same here. The limitation in Side Letter No. 3 ("new pools 

not covered in this implementing Agreement") is effectively identical to that involved in the 

Fredenberger Award. If the limitation means anything, it means that Union Pacific 

cannot use Art. IX to recreate or modify existing service, or even to move an existing 

pool operation on existing service. Art. IX- which is what Side Letter No. 3 

incorporates - does not allow for such trivial changes and neither does Side Letter No. 3 

itself. The meaning is clear - if Union Pacific desires to create truly new service not 

already covered by the LA Hub Agreement it can do so under Art. IX. But Side Letter 

No. 3 does not give a right that does not exist in Art. IX. 

5 "[I]nterdivisional, interseniority district, intradivisional or intrasenioritydistrict 
service in effect on the date of this Agreement is not affected by this rule." 

6 The Fredenberger Award went on to note that other Awards relied on by the 
Carrier "[e]ach involved the establishment of such service where none previously 
existed." 
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4. Union Pacific's proposal is an attempt to gain one-sided benefits. 

There can be no doubt what Union Pacific's intent is in serving its July 17, 2013 

Notice-it wants to: (1) avoid paying pilots on the West Colton to Yermo run and (2) 

limit its held-away-from-home pay. See Testimony of Paulo Tortorice (BLET v. UP, 

Case No. 13-cv-5970, N.D. Ill. hearing of October 1, 2013) Appx at 199-206 (describing 

matters related to use of pilots on West Colton-Yermo service); Testimony of Randy 

Guidry Appx at 286-292 (discussing pilot issue and held-away-from home issue). That 

is the type of "one-sided benefit" precluded by arbitral authority. See O'Brien Award, 

Eischen Award, Quinn Award. Yet it is clear these are the "changes" Union Pacific 

seeks, as shown by the sworn testimony of Director of Labor Relations, Randy Guidry, 

on cross examination: 

Q (Michael Persoon) So maybe you can tell me how that's going to be more 
efficient for them to report to work at Yermo. 

A (Randy Guidry) I think we've touched on it somewhat with Mr. Hannah 
and Mr. Tortorice's testimony. Obviously, having one locomotive 
engineer on a train instead of two is more efficient. I don't 
think anyone would dispute that. Likewise, the held-away-from-home 
terminal issues that they were complaining about we think with the 
repositioning of the new pool at Yuma and Yermo will help eliminate 
some of that given how those trains are going to have to mesh with the 
overall transcontinental operation. 

Q So you identified two efficiencies to me -- right? -
eliminating a pilot and limiting held-away-from-home time. 
Right? 

A Those were efficiencies that were discussed earlier, and I 
wouldn't disagree with those. 

Q Can you identify any other efficiency? 
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A The fact that they're going to mesh better with the overall 
and transcontinental operation of the trains that are operating 
out of the port that are given a higher priority through 
Colton. 

Q But we're not talking about any service going south or west 
of Colton, right? We're only talking about service that ends 
at Colton. Am I wrong? 

A No, sir, you're not wrong. 
* * * * 

Q But so -- just so we're clear, the efficiency that you've 
identified that justifies switching the home terminals is to 
minimize your contractual obligation to pay engineers money. 

A These are the efficiencies that Mr. Hannah and 
Mr. Tortorice mentioned. I don't disagree with those. Matter 
of fact, I do agree with those. 

Q So you agree. 

A Yes, sir, I do. 

Testimony of Randy Guidry (BLET v. UP, Case No. 13-cv-5970, N.D. Ill. hearing 

of October 1, 2013), Appx at 286-87; 289. 

This testimony is directly contrary to the unsupported and vague suppositions 

that Union Pacific relied on its notice. In its July 17, 2013 notice, Union Pacific gave its 

reasons as: 

... to more efficiently utilize its train and engine service crews by operating 
longer runs adopting more innovative and service-responsive procedures 
within the Los Angeles Basin. July 17, 2013 Notice, Appx at 14. 

That justification is pretextual- Union Pacific is not making any run longer. It 

currently operates service over the 130 miles between West Colton and Yermo and the 

198 miles between West Colton and Yuma. That service and that mileage will not 
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change under its proposal. Further, Union Pacific already has the right to operate longer 

runs, but chooses not to. As expressly communicated to Union Pacific by BLET: 

... the Carrier also currently has the right to run service all the 
way from LATC/East Yard to both Yermo and Yuma. 
Union Pacific - for reasons known to it - has chosen to "zero 
out" this service instead of utilizing this longer run. 

July 24, 2013 letter, Appx at 25. 

In following correspondence, Union Pacific offered different justification for its 

proposal, admitting that the purpose of swapping the home and away-from-home 

terminals was to: 

... positively address ongoing and chronic qualification/ 
certification issues inherent to these transportation corridors 
and solve away from home terminal issues ... [.] 

July 26, 2013 letter, Appx at 23. 

The second justification is relevant only to showing that Union Pacific is using its 

Art. IX notice not to create new service by lengthening runs, changing mileage or 

running through terminals, but only to secure one-sided benefits. As admitted by Union 

Pacific, its real reason for the proposed notice is, /1 to minimize [its] contractual 

obligation to pay engineers money." Testimony of Randy Guidry, Appx at 289. Each 

of the two terminal swaps - at Yermo and Yuma - is meant to address a different 

"problem," but neither changes service or operations. 

The Carrier's concern on the Yermo run is that engineers with the most seniority 

do not bid on that run because it pays less than other available runs. This means that 

junior engineers work between West Colton and Y ermo. But because that territory is 
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dangerous - it has a heavy grade - engineers must have meet exacting qualifications to 

operate a train over that territory on their own. Because these junior engineers -

working the less-desirable, less-profitable run - sometimes do not possess all the special 

qualifications, they must be accompanied by a pilot who is familiar with the heavy 

grade territory. Paying for this pilot is what Union Pacific wants to avoid and it wants 

to do this by frustrating the use of seniority by the most experienced engineers. Forcing 

them to report to work at Yermo as their home terminal is the device by which Union 

Pacific hopes to accomplish its goal. See, e.g., testimony of Paulo Tortorice, Appx at 199-

206. 

The concern for the Yuma run is that Union Pacific wants to both keep engineers 

in Yuma for extended periods and avoid paying them their contractually due "held 

away from home" pay, i.e., pay that they are due each hour past 16 they are kept at the 

away from home terminal. See, e.g., testimony of Paulo Tortorice, Appx at 197-98. 

Union Pacific acknowledges these goals. By sworn declaration offered by Union 

Pacific, Thomas Williams, the Director of Transportation Services for the LA Hub, 

stated: 

4. The changes contemplated by Union Pacific's July 17 Article IX notice are 
designed to allow Union Pacific to operate more efficiently into and out of the Los 
Angeles area, including the Ports of Los Angeles and Long Beachl Currently we 
have a number of train runs with home terminals in West Colton and Los Angeles 
Engineers can bid on these assignments. We have a difficult time keeping the West 
Colton to Yermo and West Colton to Yuma pools staffed with qualified engineers 
who are familiar with operating locomotives over the involved routes because other 
runs exist where engineers can make more money (sometimes for fewer hours of 
work). As a result, engineers tend to bid off these runs, in particular the West 
Colton- Yermo run. This often results our being required to use an engineer who 
may not have operated over these sections of track as often or as recently. Often, 
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. 
"' this requires the use of "pilot," a second engineer who is qualified and familiar with 

operating a train on that track or route and who rides along with the newly assigned 
engineer who just bid on to this pool. Both the pilot and the engineer have to be 
paid, raising Union Pacific's costs which must, in turn, be passed on to shippers of 
freight. 

5. Creating new home terminals in Yermo and Yuma will decrease the 
frequency that this occurs. Engineers are less likely to bid on new assignments if 
they involve a change in their home terminal. We would also expect that, over a 
good deal time (especially as attrition occurs due to anticipated retirements in the 
Los Angeles area), employees manning these runs to live in the Yuma or Yermo 
areas, rather than central or urban Los Angeles. Therefore, engineers with home 
terminals in Yuma or Yermo are more likely to remain on these pools if their home 
terminals are in those cities. 

* * * * 
7 .... it is far more difficult to predict when Union Pacific will need a train to 

depart [Yermo or Yuma]. As a result, Union Pacific frequently has to have 
employees waiting for trains in those cities. This is especially true at Yuma because 
there is little room to leave a train sitting while we wait for a crew to become 
available to take the train to its destination. When an engineer is waiting to work at 
an away from home terminal, Union Pacific is requited (after a certain number of 
hours) to begin to pay the engineer even though they are not working. This pay is 
not required at the home terminal. Having engineers with home terminals in 
Yuma and Yermo will decrease the amount of time spent at the away from home 
terminal, thereby reducing costs and improving rail competitiveness. 

Sworn Declaration of Thomas Williams, Appx at 180-81. See also, Sworn Declaration of 

Gordon Wellington, ,-r 5, Appx at 184 (Proposed plan would save $180k to $200k 

annually in direct labor expenses by keeping senior engineers at Yermo and reducing 

held away from home pay at Yuma). 

The Fredenberger Award is again illustrative. In that case, 

... the Carrier made no operational changes in the service at 
issue in this case when it established [new] interdivisional 
service. The Carrier acknowledges that the motivation and effect 
of instituting such service under Article XII is to extinguish the 
automatic release rules applicable at [the Kelly Lake 
terminal]." (emphasis supplied) 
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Fredenberger Award at Appx 84. 

Again, there is no disputing that the "service" that is not being changed; only 

staffing. This is not what is allowed by Side Letter No. 3 or Art. IX. 

Even if Union Pacific had the right to take the actions proposed in its July 17, 

2013 Notice and swap the home and away-from-home terminals, it cannot do so in bad 

faith as it is here. First, Union Pacific initially claimed it needed to make these changes 

in order to have "longer runs." But it is not making any longer run and is not even 

currently using the longer runs it has the right to operate. Second, as shown by its 

officers' testimony, the reasons given in its July 17, 2013 Notice relating to operational 

efficiencies is a pretext for finding ways to avoid the consequences of its other contracts. 

Last, its actual purpose is to: (1) frustrate engineers' use of seniority in order to reduce 

pilot pay; and (2) to force engineers to stay at Yuma without being paid for held-away-

from-home time. These factors show Union Pacific's bad faith, and that bad faith 

should be rejected. See, e.g., Elkouri & Elkouri, How Arbitration Works (7th edition, 

2012), 13-7, 8 ("Even where the agreement expressly stated a right in management, 

expressly gives it discretion as to a matter, or expressly makes it the 'sole judge' of a 

matter, management's action must not be arbitrary, capricious, or taken in bad faith."). 

5. Union Pacific cannot use Art. IX to move work to a different seniority district 
put in place by the Surface Transportation Board as part of the labor protective 
conditions associated with the approval of Union Pacific's merger with the 
Southern Pacific. 

As previously noted, the Yuma terminal is part of the adjacent Southwest Hub 

(governed by a separate hub agreement), not the LA Hub; therefore LA Hub engineers 
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do not have any seniority standing at Yuma. The conditions put in place by the LA 

Hub Agreement are labor protective conditions meant to alleviate the consequences 

resulting from the STB permitting collectively bargained agreements - with significant 

protections for seniority - to be set aside as part of its approval of the Union Pacific

Southern Pacific merger. Nothing in Side Letter No. 3 allows Union Pacific to change 

"seniority districts" or to move work from one seniority district to another. Side Letter 

No. 3 allows the creation of "new pool operations not covered in [the LA Hub 

Agreement] whether between Hubs or within the Hub . .. [.]" But it does not extend to 

allowing the creations of pool operations that would remove work from one seniority 

district - a seniority district created as part of the labor protective conditions 

accompanying the rail merger - into another. 

Because the entire purpose of not just the LA Hub Agreement, but every hub 

agreement, was to create defined seniority districts that would protect engineers from 

the impact of the Union Pacific-Southern Pacific merger, the answer to the first part of 

the Organization's Question No. 2 should be "no." See Kenis Award, Perkovich Award, 

Binau A ward (each standing for the proposition that Art. IX cannot be used where a 

direct conflict exists between proposed use and hub agreement). Because the creation of 

the combined seniority districts is an express part of the LA Hub Agreement- perhaps 

the most important pat - Union Pacific cannot use Art. IX to undermine those seniority 

districts. 
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For the above reasons, the answer to the second part of the Organization's 

Question No. 2 should be consistent with maintaining the conditions of the seniority 

district created by the LA Hub Agreement. 

6. Union Pacific's Notice is flawed for other reasons. 

Union Pacific's Notice also is fatally flawed because the intent of Art. IX is to 

permit a carrier to introduce service where it did not have the right to operate such 

service under existing rules in the schedule agreements. Art. IX. LaRocco Award at 

Appx 311-13. Not only does Union Pacific "have the right" to operate service between 

West Colton and Yuma, and between West Colton and Yermo, it has exercised that 

right continuously since the LA Hub Agreement took effect. Under the doctrine set 

forth in the LaRocco Award, Union Pacific may not properly invoke Art. IX to swap the 

home terminals in the service, because Art. IX does not convey such a right to any 

railroad. 

7. If the Board finds Union Pacific's Art. IX Notice proper, the affected engineers 
are due certain protections in order to ensure that the conditions are 
"reasonable." 

If this Board answers the Organization's Question No. 1 in the affirmative, the 

question remains as to what the terms and conditions governing the "new" service will 

be. Under Art. IX, Sec. 2, the terms and conditions must be "reasonable and practical." 

As a threshold matter, the most appropriate course for the Board would be to consider 

remanding this issue to the parties for negotiation as contemplated by Art. IX. The 
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Article calls for arbitration of the actual conditions only after the parties have failed in 

their attempts to negotiate such conditions. Here, the parties have not engaged in such 

negotiations due to their differences over the propriety of the Carrier's Notice itself. 

But in the instance it decides this issue immediately, BLET stresses that Union 

Pacific's decision to require engineers to report on duty at Yuma and Yermo - hundreds 

of miles from their homes and families - instead of at West Colton will have a drastic 

impact. This drastic impact will require mitigating accommodations in order for the 

conditions to be "reasonable and practicable." Sub-section (a) states: 

In the event the Board determines it should decide this issue now, the Board 

must consider the harsh adverse effect the Carrier proposes to inflict upon the engineers 

now operating the service. One cannot understate the impact of Union Pacific's decision 

to require engineers to report on duty at Yuma and at Yermo - hundreds of miles from 

their homes and families - instead of at West Colton. This drastic impact will require 

significant mitigating accommodations in order for the conditions to be "reasonable and 

practicable." Art. IX Sub-section (a) states: 

(a) Runs shall be adequate for efficient operations and 
reasonable in regards to miles run, hours on duty and in 
regard to other conditions at work. 

That section provides the contractual authority to implement reasonable conditions. 

A major problem that - left unmitigated - would render the conditions of work 

under the proposed service unreasonable for engineers is that their family life will 

suffer beyond what is reasonable to expect. As testified to by one engineer (who is also 

a BLET officer): 
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Q (Michael Persoon) And how many nights a week do you get to spend with 
your family now? 

A (Paulo Tortorice) Now, probably about four nights a week. 

Q And that's when you1re working, for example, from the West 
Colton home terminal? 

A Right. It would depend on what I'm working, obviously. 

Q About how long does it take you to get to the West Colton 
terminal from your home in Temecula? 

A Well, it's between 45 minutes and an hour, somewhere around 
there. 

Q And how long would it take you to get from your home in 
Temecula to your new away-from-home terminal in Yuma, Arizona? 

A Oh, five and a half, six hours. 

Q Would you be able to continue living at your home in 
Temecula if you had to show up for work every day in Yuma, 
Arizona? 

A No. We have a 90-minute call. That's impossible. 

Q So when you say a 90-minute call, it means Union Pacific 
will contact you and say, "You've got to show up for work in 
90 minutes," right? 

A A computer voice calls you and says, "You're on." They butcher 
my name pretty good: "P. Tortorice, you're on duty on 
the" -- whatever the train symbol may be at -- you know, you 
know what run you're on at whatever time. If it's 12:00, 
usually it's, you know, 1:45 or 2:00. They have a little --
little bit of fluctuation, but not six hours. 

Q So when you're in a window of where it's likely you1re 
going to be called for work, you basically need to be within 
90 minutes of your home terminal, right? 

A Right. It's --you kind of get a little more alert. We 
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call it being first out. First out means you're the guy--
you're the next guy. Now, sometimes that train doesn't get 
called for a while, but you had better be in a place where you 
have your stuff, you have your lunch, you've got everything 
where you're ready to go to work. 

Q So to use a baseball analogy, you know when you're on deck 
and when you're in the hole? 

A That's right. You'd be on deck. 

Q So if your home terminal is flipped from the current home 
terminal at West Colton to, for example, an away-from-home 
terminal at Yuma, Arizona, how many nights a week do you think 
you'd get to spend with your family? 

A Zero. I mean, how am I going to go from six hours away to 
there into a one-room hotel? I mean, three kids and a wife, 
that's not going to work. 

Q Well, let's talk about that a little bit. Why do you say zero? 

A Well, because my family -- my family's not going to uproot. 
You know, when I got married, our kids were very important to 
us. Education is very important to us. My wife has a master's 
in education. When we moved to Temecula, part of the reason we 
moved there is because they have great schools .... 

* * * * 

Q So if these changes were put into place, would your family 
move to Yuma? 

A I'll tell you what my wife said. I'll be living in a 
trailer in the parking lot in Yuma, and my family will be 
there. So, no, they wouldn't move. 
And it would create a -- it would be unbearable. 
Let's put it that way. I mean, you know, I'm a hands-on dad. 
I like to go to baseball practice. I like to go to ballet. I 
like to do all that stuff. And when I can do it, tired or not, 
I make it. Well, that's out of the equation living six hours 
away. So ... 

Q So let's look at one example. You said that you'd -- if 
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you had to move, you'd go from spending four nights a week with 
your family to zero nights a week with your family, right? 

A Correct. 
* * * * 

Q So if you -- if these changes were made and your home 
terminal was now Yuma -- so you had to be within the 90-mile 
radius of Yuma so you could report to work on time and you 
couldn't stay with your family in Temecula -- how would you get 
any time with your family? 

A I wouldn't. I would have no time. I mean, the only way I 
would do it is if I laid off and went home. I mean, it's not 
leaving you much of an option. 

Q Well, what about when you're at the new away-from-home 
terminal at West Colton? 

A Well, yeah, I guess. When you're there and you have your 
16 hours off and you're on 10 hours' undisturbed rest and then 
from that terminal you've got to get to your house, which is an 
hour away -- which, by the way, there's no vehicle to get you 
there. So you could call your wife at 2:00 a.m. and pack up 
the kids, have her pick you up and then take you home, I mean, 
that's probably not the -- you're not going to get Husband of 
the Year if you do that. So it would be pretty close to 
impossible. 
And, I mean, you do have to rest at some point in time 
too because we don't want engineers falling asleep. I mean, 
that's priority is get your rest. 

Q So if I'm hearing you right, once you got to the 
away-from-home terminal at West Colton -- which is, of course, 
currently the home terminal -- you'd have roughly 16 hours 
before Union Pacific would want to get you back on a train to 
avoid paying HAT time, right? 

A Correct. 

Q And in that 16 hours, you'd need to get about the 10 hours 
of rest that you're federally required to have before you 
operate a train again for safety reasons, right? 

Page 34of41 



A Correct. 

Q And then in that six -- other six hours, your wife would 
have to come and get you, drive you back home, and then drive 
you back to the terminal, right? 

A Correct. 

Q And do you know what time your train is going to get in to 
the terminal at West Colton? 

A You never know. I mean-

Q Could it be midnight? 

A Could be 2:00 a.m.; could be 3:00 a.m. It's usually not 
going to be a convenient time. So then you limit those 
opportunities based on is it daylight? Are they home? Are 
they at school? I mean, there's a lot of different factors. 

Testimony of Paulo Tortorice (BLET v. UP, Case No. 13-cv-5970, N.D. Ill. hearing of 

October 1, 2013), Appx at 209-11; 216-17. 

The family hardship that Mr. Tortorice described would be similarly visited 

upon the other engineers working in this service a direct result of the home terminal 

being moved to Yuma or Yermo from West Colton. While that harm is most severe at 

Yuma - which is more than 200 miles from West Colton in the Arizona desert; it is also 

severe at Yermo - which is nearly 100 miles from West Colton, in the Mojave Desert. 

In order to make this service - which is not new, which is already covered by the 

LA Hub Agreement, and which should not be allowed - remotely reasonable, engineers 

will need different rights with respect to their work-rest cycle. Chief among the 

conditions proposed by BLET in Appendix A is Section 13,"Tie-Up." That condition 

reads: 
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Tie-Up. Any employee operating in this freight service returning to the home 
terminal after completion of a trip shall be permitted to mark off for 24, 36, or 48 
hours rest at the time he/ she registers arrival. The Carrier shall not - directly or 
indirectly - discipline any employee for exercising this right. 

This condition is necessary to allow engineers who are forced to tie-up at Yermo 

and Yuma, hundreds of miles from their homes and families, the opportunity to mark 

off uncompensated for up to 48 hours in order to return to their actual homes, see their 

families and attend to their domestic responsibilities. Otherwise, as Mr. Tortorice put it, 

they will spend" zero" nights a week with their family. See also Testimony of Randy 

Guidry, Appx at 298 (Union Pacific's proposal would "increase the amount of 

time ... that crews are going to stay ... at Yuma."). 

Of related importance is greater call time. Section 14, "Call Time," states: 

Call time. The Carrier shall provide to employees operating in this freight 
service at least four (4) hours advance notice of their obligation to report on duty. 

Like the tie-up condition, this condition is necessary to make the service 

"reasonable" in order to create any chance for engineers to stay at their home and have 

enough lead time to report for work at their now-distant "home" terminal. By 

increasing the lead time from 1.5 hours to 4 hours, this provision would maintain 

conditions proportionally similar to what is currently in effect by accounting for the 

greater distance from the engineers' homes to their now-distant home terminals. BLET 

also proposes that it would be reasonable to require Union Pacific to maintain the 

"reverse lodging" (basically offering away-from-home lodging at the new "home" 

terminal) on a permanent basis rather than with a two-year sunset as it currently 

proposes. 
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Conclusion 

It would be a farce to call the proposed service "new" service, not already 

covered by the LA Hub Agreement. It exactly duplicates existing service between West 

Colton and Yermo and West Colton and Yuma. Further, Union Pacific's actual reason 

for proposing the service is to: (1) reduce pilot pay by attempting to restrict engineers' 

use of their seniority at Yermo and (2) reduce held-away-from-home time at Yuma, not 

by reducing the amount of time engineers are stuck there but by making it their home 

terminal. This attempt should be rejected. 

For all the foregoing reasons, BLET requests that the Board: 

1. Answer its first question in the negative. 

2. Answer the first part of its second question in the negative and answer the 
second part in a manner consistent with preserving the seniority districts created 
by the LA Hub Agreement. 

3. If necessary - answer its third question by ordering that the conditions be those 
included on the enclosed Appendix A. 

Respectfully submitted, 

Michael P. Persoon 

On behalf of the Organization 

Despres, Schwartz & Geoghegan, Ltd. 
77 W. Washington St., Suite 711 
Chicago, Illinois 60602 
Ph (312) 372-2511 
Fax (312) 372-7391 
mpersoon@dsgchicago.com 
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Appendix A- Conditions 

UNION PACIFIC RAILROAD COMPANY 

And 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS & TRAINMEN 

YERMO-WEST COLTON 
YUMA-WEST COL TON 

INTERDIVISIONAL SERVICE 

In connection with Union Pacific Railroad Company's Notice dated July 17, 2013 
- as amended as to conditions of service on October 18, 2013 - wherein it advised its 
intent to establish new unassigned (pool) through freight service between Yermo, 
California and West Colton, California and Between Yuma, Arizona and West Colton, 
California pursuant to Article IX, "Interdivisional Service" of the 1986 BLE National 
Agreement, the following shall apply to any employee operating in this freight service, 
or filling a vacant assigmnent, or made up assignment: 

1. Interdivisional Service. Union Pacific may establish the 
following pool freight operations: 

A. Yermo, California - West Colton, California. 

i. Home terminal for this run will be Yermo, California. 
IL Away-from-home-terminal for this run will be West 

Colton, California. 
iii. Length of run will be 130 miles. 

B. Yuma, Arizona - West Colton, California. 

i. Home terminal for this run will be Yuma, Arizona. 
ii. Away-from-home-terminal for this run will be West 

Colton, California. 
ui. Length of run will be 198 miles. 
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2. Terminals for Run. 

A. Yermo, California, shall be the home terminal for employees working 
between Yermo and West Colton. West Colton shall be the away-from-home 
terminals for Y ermo based crews. 

B. Yuma, Arizona shall be the home terminal for employees working 
between Yuma and West Colton. West Colton shall be the away-from-home 
terminal for Yuma based crews. 

3. Miles of Run. Crews working in this interdivisional service 
will be allowed the following miles: 

A. The miles run between Yermo - West Colton is 130 miles. 

B. The miles run between Yuma - West Colton is 198 miles. 

Note: The mileages specified above are subject to final verification by 
the parties. 

4. Rates of Pay. Except as set forth herein, applicable provisions of the 
Agreement between the Union Pacific Railroad and the Brotherhood of Locomotive 
Engineers & Trainmen covering the UP /SPWL and provisions of the National 
BLE/BLET Agreements shall apply. 

The existing trip rates currently established for the West Colton/Mira Loma to 
Yermo and West Colton/Mira Lorna to Yuma pool freight runs shall be applied to the 
new runs established under this agreement. 

5. Overtime. Employees operating in this freight service shall have overtime 
commence when their on-duty time is in excess of 12 hours, unless other existing 
agreements call for payment of overtime to commence prior to 12 hours on duty. 

6. Transportation. Transportation will be provided in accordance with 
Section (2)(c) of Article IX of the May 19, 1986 National Agreement. 

7. On and Off Duty Points. The Carrier will designated, with the 
Organization's advice and consent, the on- and off-duty points for crews in this service 
pursuant to Article VI, Section A, 2 of the 1998 BLE Los Angeles Hub Agreement and 
Article IX, Section 2 (c) of the 1986 BLE National Agreement. Such on and off duty 
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points will have appropriate facilities as currently required by the controlling collective 
bargaining agreement. 

8. Meal Allowance and Eating En Route. Meal allowances at the away from 
home terminal will be governed by Article IX, Section 2 (d) of the 1986 BLE National 
Agreement. Meals cnroute for not stopping to eat enroute will be governed by Article 
IX, Section 2 (e) of the 1986 BLE National Agreement. 

9. Suitable Lodging. Suitable lodging will be provided by the Carrier in 
accordance with Section 1 of Article II of the June 25, 1964 National Agreement. 

10. Reverse Lodging. Upon request, the Carrier shall continue to provide to 
employees operating in this freight service "reverse lodging" at the home terminals of 
Yuma and Yermo. Such lodging shall meet the requirements of Section 1 of Article II of 
the June 25, 1984 National Agreement, and shall also have in each room a microwave 
and refrigerator. 

11. Extra Boards. The Carrier may establish guaranteed extra board(s) 
pursuant to Attadunent 11 A 11 of the BLE and UP /SPWL November 3, 1997 Modifications 
Agreement. Nothing in these conditions shall allow Union Pacific to extend or restrict 
the territory on which existing extra boards operate. 

12. Hours of Service Relief. Turnaround service/hours of service relief shall 
be handled by the extra board, if available, prior to using pool crews. Employees used 
for this service may be used for multiple trips in one tour of duty in accordance with the 
designated collective bargaining agreement. Nothing in this agreement prevents the use 
of other crews to perform work currently permitted by prevailing agreements, 
including, but not limited to yard crews performing hours of service relief within the 
road/yard zone, ID crews performing service and deadheads between terminals, road 
switchers handling trains within their zones and using a crew from a following train to 
work a preceding train. 

13. Tie-Up. Any employee operating in this freight service returning to the 
home terminal after completion of a trip shall be permitted to mark off for 24, 36, or 48 
hours rest at the time he/ she registers arrival. The Carrier shall not - directly or 
indirectly- discipline any employee for exercising this right. 

14. Call time. The Carrier shall provide to employees operating in this freight 
service at least four (4) hours advance notice of their obligation to report on duty. 

15. Employee Protection. Employees adversely affected by the initial 
implementation of this interdivisional service will be afforded the protection benefits 
provided in Section 7 of Article IX of the May 19, 1986 BLE National Agreement. 
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16. Preservation of Working Conditions. Except as specifically addressed 
herein, none of the conditions in the Merger Implementing Agreement for the Los 
Angeles Hub between the Union Pacific Southern Pacific Transportation Company and 
Brotherhood of Locomotive Engineers shall be modified, changed, abrogated, limited or 
abridged. This includes specifically the limitation set forth in Section VI.B.3, Note 1, of 
that Agreement, or the terms in Side Letter No. 3 to that Agreement, prohibiting the 
application of the "Twenty-Five Mile Zone" to Eastbound trains coming into West 
Colton. That limitation is specifically preserved regardless of whether for purposes of 
any train West Colton is a "home" or" away-from-home" terminal. Further, the existing 
territorial limits of extra board service shall remain unaffected. 
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UNION PACIFIC RAILROAD COMPANY 
Frank A. Tamlsiea 
Dir. labor Relations 
Tel: (918) 789·6346 

(Via F.-MaiJ & UPS Mail) 

Mr. D. W. Hannah 
General Chairperson 
Brotherhood of Locomotive Engineers 

and Trainmen 
1902 Orange Tree Lane, Suite #120 
Redlands, CA 92374 

Dear Mr. Hannah: 

Western Region 

February 11, 2013 

W910.40-36 

10031 Foolhllls Blvd. 
Roseville, CA 95747 

Pursuant to Article IX of Appendix B to Award of Arbitration Board No. 458. dated May 
19, 1986 (also referred to as the May 19, 1986 BLE National Agreement), as amended by Article 
X of the Agreed Upon Implementation of Public Law 102-29, effective July 29, 1991 (also 
referred to as the 1991 BLE National Agreement), this letter shall serve to advise of Union 
Pacific Railroad Company's ("UP") desire "... to establish inlerdivisiona/ service ... " and 
simultaneously serve as its " ... [requisite] written notice to the ... [Brotherhood of Locomotive 
Engineers and Trainmen] of its desire to establish ... " two separate unassigned through freight 
pools operating between an area to be known as the Los Angeles Basin Metroplex ("LABM") 
and Yermo, California, and between the LABM and Yuma, Arizona. Accordingly, and in 
compliance with the requirements of Article IX, Section 1 of the May 19, 1986 National 
Agreement, the purpose of this notice is to " ... spec{fY the service ... [UP] proposes lo establish 
and the conditions, if any, which U proposes shall govern the establishment of such service." 

Prior to describing the peliinent parameters of this new service and the proposed 
conditions attendant thereto, it is relevant to discuss UP's reasons for implementing this new 
service. Competition for the transportation of goods, including intermodal traffic, into and out of 
the Los Angeles Basin is keenly competitive. While UP's transportation service offerings 
between the Los Angeles Basin and Midwest and East Coast markets are good, significantly 
more efficient and faster service options are available from UP's principal competitors - i.e., the 
Burlington Northern Santa Fe Railway Company ("BNSF") and trncks. Notwithstanding the 
competitive edges they hold, UP strives diligently to improve continuously the quality and 
competitiveness of its transportation products. To this end, and with the view that " ... eve1y 
111in111e co1111ts ... , " UP constantly works to wring every minute of delay, congestion and 
variability out of its routes and transp01tation products. Obviously, for it to do othe1wise would 
be nothing sho1t of an immediate recipe for failure. Therefore, to accomplish its goals, UP 
aggressively pursues a number of strategies designed to improve the velocity, efficiency and 
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effectiveness of its operations. One element of our strategy is to ensure our infrastructure is 
maintained at a very high level in order to avoid delays relating to track condition slow orders, 
etc. Another focuses on deploymenl of the latest technologies to enhance safety and facilitate 
train movements. Perhaps one of the most critical and effective strategies for improving om 
competitive postme lies in our strategic deployment of capital for infrastrncture improvements 
(i.e., new commercial facilities, line and yard capacity enhancements, etc.) A key tactic in UP's 
long-term capital expenditure strategy has been to address or fix "bottleneck" areas that 
contribute to significant service delays or congestion, diminished velocity, increased or 
u1mecessary re-crews (i.e., dogcatching), or inefficient use of train crews. Nowhere is this 
perhaps more evident than in the lines leading into or out of the Los Angeles Basin. For 
example, over the last four years alone, UP has spent over $360 million constructing over 93 
miles of second main track, between Los Angeles, California, and El Paso, Texas. The result of 
these expenditures is more efficient and competitive route between Los Angeles and eastern 
markets, with approximately 72% of the route now equipped with double track. UP plans to 
spend nearly $590 million more over the next five to six years to complete the double track 
between Los Angeles and El Paso. 

Another striking example ofUP's drive to improve its competitive posture and garner an 
increasing share of the Los Angeles Basin transportation market is evidenced by its 
commencement last year of constrncting the "Colton Flyover." This nearly $100 million project 
will provide UP with a "bridge" or "overpass" over BNSF's route through Colton, California, 
and an opportunity to eliminate a major source of congestion and improve train velocity in the 
central and eastern portions of the Los Angeles Basin. 

With this level of strategic investment, it is incumbent upon UP to obtain the operational 
and service benefits improvements contemplated when it embarked on these expensive 
construction projects and, in pm1icular, to physically translate these benefits into new, improved 
and innovative services and operations that will benefit shippers. UP's continuing investment h1 
maintaining its routes into and out of the Los Angeles Basin at high levels and the investment in 
projects like the Colton Flyover will provide UP with a foundation for adopting innovative 
operations and services designed to significantly reduce train delay and te1minal congestion, 
improve train velocity, thus further improve our service product for Los Angeles Basin shippers. 
The construction of the Colton Flyover will, in particular, enable UP to more efficiently utilize 
its train and engine service crews by operating longer runs and adopting more innovative and 
service-responsive procedures for assigning train crews at on-duty locations and tying up crews 
at off-duty locations within the Los Angeles Basin. In conjunction with this, the ultimate result 
will be the opp01tunity for further traffic growth into/out of the Los Angeles Basin and an 
increase in lucrative railroad jobs. 

With the foregoing in mind, UP intends to establish two new interdivisional service 
operations between an area to be known as the Los Angeles Basin Metroplex ("LABM") and 
Yermo and between the LABM and Yuma, with LABM serving as the home terminal locale for 
both interdivisional service operations and with Yermo and Yuma as the away-from-home 
terminals. The LABM will essentially be comprised of the area between the Ports of Los 
Angeles/Long Beach, Taylor Yard, Riverside, and the present eastern, northern and southern 
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switching limits near Colton. (A more detailed description of the Los Angeles Basin Metroplex 
is conlained in the proposed implementing document accompanying this notice.) In regard to 
our requirements, as indicated in Article IX, " ... to spec{-fY the service ... [UP] proposes ta 
establish and the conditions ... if proposes shalf go\letn ... ," a synopsis of our proposed new 
interdivisional service operations and a proposed implementing agreement for the new services 
are respectively provided below and as an accompaniment to this notice. In smmnary, UP 
proposes the following new interdivisional service: 

I. New Pool Freight Operations/Service 

A. Pursuant to this notice, UP may establish two new inlcrdivisional service 
operations. New intcrdivisional unassigned (pool) tlu-ough freight service 
will be established between the Los Angeles Basin area and Yermo, 
California, and between the Los Angeles Basin area and Yuma, Arizona. 
The home terminal locale for both operations (LABM - Yermo and 
LABM - Yuma) will be the Los Angeles Basin Metroplex (LABM) and, 
specifically, the on-/off-duty locations (Nodes) within the LABM. It is 
not intended that the rnns between the LABM and Yermo and between the 
LABM and Yuma will be operated as a single pool with a single home 
terminal locale. Yermo, California and Yuma, Arizona will be the away
from-home terminals for the two (2) separate freight pools. 

l. The territory comprising the LABM will be essentially bounded by 
the Ports of Los Angeles and Long Beach, LA TC, East Los 
Angeles to West Colton, California. (The specific boundary 
locations for the LABM are set forth in the implementing 
agreement proposal accompanying this notice.) 

2. Employees will go on or off duty at any location within the LABM 
and, accordingly, can get, receive or delivel' their train to any 
location comprising, or within the confines of, the LABM. 

3. To facilitate matters pe1taining to determining an employee's trip 
compensation, on-duty time, etc., the LABM will be divided into 
five on-/off-duty nodes. The major train arrival or depat'ture points 
within each of the five nodes are sununarized below: 

LABM On-/Off-Duty Prlmary Train Arrival/Departure 
Nodes Locations 

Pol't Dolores, ICTF, Thenard, P01t of Los 
Angeles, P01t of Long Beach, Mead 

Downtown LATC East Los Angeles, Gemco 

3 
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LAHM On-/Off-Duty Primal'y Train Al'l'ival/Depal'ture 
Nodes Locations 

Suburban City of Industry, Bartolo 

Midyay Pomona, Montclair, Mira Loma 

East Kaiser, Riverside, West Colton, Colton 

4. An employee may be called to operate a train or deadhead from a 
location within the LABM (i.e., at any of the LABM Nodes 
identified above) and will report to the specified location within 
the Node to work or deadhead therefrom. Similarly, an employee 
operating a train and arriving in or deadheading into the LABM 
may be required to operate the train to any location within the 
LABM. 

5. An employee arriving at the away-from-home terminals at Yermo 
or Yuma will be used (called) on a first-in, first-out basis out of 
Yenno or Yuma, as appropriate, to work or deadhead to the home 
terminal (i.e., any point within the LABM). 

6. An employee going on duty at a location within the LABM will 
not be required to go off-duty on a subsequent trip at that same 
location. Accordingly, an employee returning to the LABM from 
the away-from-home terminal that worked a train or deadheaded to 
an off-duty location within the LABM other than where he or she 
initially went on duty from their previous trip will be provided 
transpo11ation to the location where he or she went on duty for 
their prior trip/tour of duty. 

7. Employees tying up at either their home or away-from-home 
terminal at the conclusion of a tour of duty will be placed on the 
appropriate board listing based on their off-duty time. 

8. Employees will be compensated in accordance with controlling 
collective bargaining ag1·eement provisions based on the distance 
the employees are required to opernte a train. To simplify 
calculations for mileages used in determining an employee's 
compensation, the following mileages will be used: 

4 

BLET Appx. 4 



February 11, 2013 
Mr. D. W. Hannah 
Carrier File: W 910.40 - 36 

Ol'iginating (On-
Dutv) Location 

Any location within 
Port Node --

Any location within 
Downtown Node 

Any location within 
Suburban Node --

Any location within 
Midwiry Node 

Any location within 
East Node 

Yenno, California 

Yenno, California 

Y enno, California 

Yermo, California 

Yermo, California 

01·iginati11g (On-
Dntv) Location 

Any location within 
PmtNode 

Any location within 
Downtown Node 

5 

LABM To/From Ycrmo 

Destination Run Miles* 
(Off-Dutv) Location (Miles Wm·ked} 

Yermo, California 175 miles 

Yermo, California 168 miles 

-
Yermo, California 137 miles 

Yenno, California 116 miles 

Yermo, California 105 miles 

Any location within 175 miles 
Port Node 

Any location within 168 miles 
Downtown Node 

Any location within 137 miles 
Suburban Node 

Any location within 116 miles 
Midway Node 

Any location within 105 miles 
East Node 

LABM To/From Yuma 

Destination Run Miles* 
{Off-Du!x} Location fMiles Wol'ltcd) 

Yuma, Arizona 280 miles 

Yuma, Arizona 262 miles 

- -
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Any location within 
Suburban Node 

Originating (On
Duty) Location 

Any location within 
Midway Node 

Yuma, Arizona 

LABM To/From Yuma 

Destination 
(Off-Duty) Location 

Yuma, Arizona 

Any location witlil~--Yuma, Arizona 
East Node 

Yuma, Arizona 

Yuma, Arizona 

Yuma, Arizona 

Yuma, Arizona 

Yuma, Arizona 

Any location within 
Port Node 

Any location within 
Downtown Node 

Any location within 
Suburban Node 

Any location within 
Midway Node 

Any location within 
East Node 

243 miles 

Run Miles* 
CMiles Wot•ked) 

224 miles 

209 miles 

280 miles 

262 miles 

243 miles 

224 miles 

209 miles 

---~~~~~~~~-'-~~~~~~-

* -The specified mileages are subject to verification by the patiies 

B. The terms and conditions contained in the controlling collective 
bargaining agreement, applicable BLE/BT .ET National Agreements, 
including, but not limited to, Article TX of the 1986 BLE National 
Agreement, as amended by Article X of the 1991 BLE National 
Agreement, and applicable practice and arbitral precedent, as well as the 
terms of the Agreement will apply to the interdivisional service 
established pursuant to this notice. 

As indicated above, a proposed agreement detailing the terms and conditions for these new 
services accompanies this notice. 

In Atiicle X of the 1991 BLE National Agreement, BLE and various carriers, including 
UP, specifically and unambiguously " ... [committed} tllemselves lo tile expediter/ p1·ocessi11g of 
11egoti<1tio11s co11cemi11g i11tenfivisio11a/ mus, inc/mliug t'1ose i11vo/villg rmmi11g thro11g/1 
/tome terminals, anti ... to request tlte prompt uppoi11tme11t by tlte Natiouaf Mediatiou Bo£m1 of 
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tm m·bitrator wfle11 agreement cm111ol he reaclled." (Emphasis ours) Consistent with this 
commitment, we are eager to commence promptly the requisite negotiations on this matter. 
Accordingly, we suggest the parties meet to discuss this service and negotiate the requisite 
agreement on Feb1·u1u·y 27, 2013 at 9:00 AM at our 1·egional offices in Roscvmc, CA. We 
would appreciate your prompt attention to this matter and anxiously await your reply. 

Attachment 

CC: Mr. W.R. Turner - Omaha, Mail Stop #0710 
Mr. A. T. Olin - Omaha, Mail Stop #0710 
Mr. R. P. Guidry- Omaha, Mail Stop #0710 
Ms. M. J. Ahart- Omaha, Mail Stop #0710 
Mr. F. C. Johnson - Omaha, Mail Stop #1755 
Mr. R. S. Blackburn- Omaha, Mail Stop #1180 
Mr. K. H. Hunt - Omaha, HDC 
Mr. S. K. Keller - Roseville, CA 
Mr. C. A. Wilbourn - Roseville, CA 
Mr. D. B. Foley - Roseville, CA 
Mt'. R. N. Doerr - Bloomington, CA 
Mr. J. A. Landers - Omaha, HDC 
Ms. K. K. Dunn - Omaha, HDC/CMS 
Mr. A. A. Leazenby- Omaha, HDC/CMS 
Mt·. P. G. Kenny - Omaha, HDC/CMS 
Mt'. D. S. Johnson - San Berna1·dino, Train Mgmnt. 
Mr. M. N. Bailey- Omaha, Finance 
Mt·. G. J. Wellington- Roseville, Finance 
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Yours trnly, 

&P:tZJ~-:-J 
F .A. Tamisiea 
Director - Labor Relations 
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MEMORANDUM OF AGREEMENT 
# 71_ - - - - - 48 

(920.40-36) 

Between 

UNION PACIFIC RAILROAD COMPANY 

And 

DRAFT 1 
(02-11-2013) 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS & TRAINMEN 

LOS ANGELES BASIN METROPLEX - VERMO 
LOS ANGELES BASIN METROPLEX - YUMA 

INTERDIVISIONAL SERVICE 

In connection with Union Pacific Railroad Company's Notice dated l<"ebruary 
11, 2013, wherein it advised its intent to establish new interdivisional unassigned 
(pool) through freight service between the single consolidated Los Angeles, 
California Metropolitan area separated into five (5) administrative areas consisting 
of the Ports of Los Angeles, California, downtown Los Angeles, California, Suburban 
Los Angeles, California, Midway Los Angeles, California, and the East (West Colton) 
area of Los Angeles, California and Yermo, California and between the consolidated 
Los Angeles Metropolitan area and Yuma, Arizona pursuant to Article IX, 
"Interdivisional Service", of the 1986 BLE National Agreement, the parties agree the 
following shall apply to this new service: 

Section 1. Jnterdivisional Seryj~. Union Pacific may establish two (2) 
separate new unassigned pool freight operations with the Los Angeles Basin 
Metroplex (LAHM) as the home terminal and Yermo, California and Yuma, Arizona 
as the away-from-home terminals. 

Section 2. Terminals for Runs. 

(a). The Los Angeles Basin Metroplex (LABM), shall be the home terminal for 
employees working between LABM and Yermo, California as well as the 
home terminal for employees working between LABM and Yuma, 
Arizona. 

(b). Yermo, California shall be the away-from-home terminal for employees 
working between Yermo and the LAHM. Yuma, Arizona shall be the 
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away-from-home terminal for employees working between Yuma and 
the LABM. 

( c ). Road crews may receive or leave their trains anywhere within the LABM 
Complex and in connection therewith perform the applicable National 
Agreement Road/Yard moves within the LABM. 

Section 3. Designated On-/Off- Duty Points & Miles Of Run. 

(a). There will be five (5) -on/-off duty nodes within the home terminal of the 
LABM operating to/from Yermo, California and to/from Yuma, Arizona. 
Crews may be called to report for work or go off duty at one of the 
following designated points within an identified node. Crews will be 
paid the actual run miles specified in the tables below with a minimum 
of a basic day: 

LABM To/From Yermo 

-
LABM On-/OffDuty Pl'imary Train Run Miles LABM -

Nodes A1'1'ival/De11art11re Locatio11s Ycrmo 
Dolores, ICTF, Thenard, Port of 

Port Los Angeles, Pmt of Long Beach, 175 miles 
Mead 

Downtown LA TC, East Los Angeles, Gemco 168 miles 

Submban City of lndustiy, Baitolo 137 miles 

Midway Pomona, Montclair, Mira Loma 116 miles 

-
East Kaiser, Riverside, West Colton, 105 miles 

Colton 

LAHM To/From Yuma 

-
LABM On-/OffDuty Pl'imary Trnin Run Miles LABM - Yuma 

Port 

-
Downtown 

Suburban 

Midway 

East 

Noel es Arrival/Depa1·turc Locations 
Dolores, ICTF, Thenard, Port of 
Los Angeles, Po1t of Long Beach, 280 miles 
Mead 
LATC, East Los Angeles, Gemco 262 miles 

City of Industty, Bartolo 243 miles 

Pomona, Montclair, Mirn Loma 224 miles 

Kaiser, Riverside, West Colton, 209 miles 
Colton 

Note: The mileages specified above are subject to final 
verification by the parties. 

H/Dato/Word/LABM-Ycrmo/Yunm New ID Pool Freight Operations BI.HT Drafl Agmnt 
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(b). The Carrier will designated the on- and off-duty points for crews in this 
service pursuant to Article VI, Section A, 2 of the 1999 BLE Los Angeles 
Hub Arbitration/Agreement and Article IX, Section 2 (c) of the 1986 BLE 
National Agreement. 

(c). The on- and off-duty points will have appropriate facilities. 

Section 4. Rates of Pay. Rules and Workin~ Conditions. 

(a). Except as set forth herein, applicable prnvisions of the Agreement 
between the Union Pacific Railroad and the Brotherhood of Locomotive 
Engineers & Trainmen covering the UP /SPWL and provisions of National 
BLE/BLET Agreements shall apply. 

(b). Trip rates will be developed in acco1·dance with Al'ticle V of the 
December 16, 2003 BLE National Agreement for engineers working on 
runs established pursuant to this Agreement. Any of the nine (9) pay 
elements referenced in this Agreement will not change how it is to be 
applied or included in the calculation of a trip rate for these runs 
pursuant to Article V of the December 16, 2003 BLE National Agreement. 

Section 5. Overtime. Employees operating in this freight service will be 
allowed overtime after actual miles run divided by 16.25 overtime divisor pursuant 
to Article IV, Section 2 of the November 1, 1991 BLE National Agreement. 

Section 6. Transportation. Transportation will be provided in 
accordance with Section (2) ( c) of Article IX of the May 19, 1986 BLE National 
Agreement. 

(a). Employees who are called to work a train or deadhead from one of the 
LABM arrival/departure locations listed for a corresponding on-/off
duty node will report to duty at that location to work and/or deadhead 
to the appropriate away-from-home terminal of Yermo, California or 
Yuma, Arizona. 

(b). Employees returning to the home terminal (LABM) from the applicable 
away-from-home terminal, Yermo/Yuma, who work a train and/or 
deadhead to an arrival/departure location other than where he/she 
initially went on duty from their previous trip, will be provided 
transportation back to the location where they went on duty on the 
previous t1·ip for tic-up. 

Section 7. Board Position/Placement. Runarounds. 

(a). Employees arriving at the far terminal of Yermo or Yuma will be placed 
on their regular respective pool board based on their final off-duty time 
and will operate first-in, first-out back to the LABM home terminal. 
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(b). Employees arriving the LABM home terminal will be placed on their 
regular respective (Yermo or Yuma) pool board at the home terminal 
based on their final off duty time and will operate first-in, first-out at the 
home terminal. 

(c) . Until trip rates arc established, a terminal runaround may only occur 
when employees assigned to the same pool board (Yermo or Yuma), 
depart on a working trip out of the same location within the same LABM 
On-/-Off Duty (Node) area, depart the same yard, and both trains have 
their power attached to their train and depart in other than the order 
called. "Depart" means that a train has started moving for a bonafide 
departure. Departure runarounds do not apply to crews who are called 
to deadhead. As indicated in Section 4 above, once trip rates are 
established this pay element will be incorporated therein and no longer 
exist. 

Section 8. Meal Allowance and Eating En Route. Meal allowances at the 
away from home terminal will be governed by Article IX, Section 2 (d) of the 1986 
BLE National Agreement. Meals enroute for not stopping to eat enroute will be 
governed by Article IX, Section 2 (e) of the 1986 BLE National Agreement. 

Section 9. Suitable Lodging. Suitable lodging will be provided by the 
Carrier in accordance with Section 1 of Article II of the June 25, 1964 National 
Agreement 

Section 10. Extra Boards. The Carrier may establish or reduce guaranteed 
extra board(s) within the LABM pursuant to Attachment "A" of the BLE and 
UP/SPWL November 3, 1997 Modifications Agreement. 

Section 11 . Hours-of-Service Relief. Turnaround service/hours of service 
relief shall be handled by the extra board, if available, prior to using pool crews. 
Employees used for this service may be used for multiple trips in one tour of duty in 
accordance with the designated collective bargaining agreement. Nothing in this 
agreement prevents the use of other crews to perform work currently permitted by 
prevailing agreements, including, but not limited to yard crews performing hours of 
service relief within the road/yard zone, ID crews performing service and 
deadheads between terminals, road switchers handling trains within their zones 
and using a crew from a following train to work a preceding train. 

Section 12. Employee Protection. Employees adversely affected by the 
initial implementation of this interdivisional service will be afforded the protection 
benefits provided in Section 7 of Article IX of the May 19, 1986 BLE National 
Agreement. 

Section 13. Implementation. On the effective date of this agreement, the 
Carrier will post an advance bulletin for this interdivisional service. Thereafter, 
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employees who have a standing application on file with CMS for this interdivisional 
service will be assigned in accordance with the applicable seniority assignment 
rules. 

Section 14. Effectiv~. The Ca.Tier shall give the General Chairman 
seven (7) days' written notice of its desire to implement this Agreement. 

Signed at _____ , this_ day of _____ _ 

FOR THE BROTHERHOOD OF LOCOMOTIVE 
ENGINEERS & TRAINMEN 

D.W. Hannah 
General Chairman 

FOR THE UNION PACIFIC 
RAILROAD COMPANY: 

F.A. Tamisiea 
Director Labor Relations 

R.P. Guidry 
General Director 
Labor Relations 
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UNION PACIFIC RAILROAD COMPANY 
D. B. Foley Dir. Labor Relations 
Tel: (916) 769-6345 

Mr. D. W. Hannah 
General Chairperson BLET 

Western Region 

July 17, 2013 

Carrier File: 920.40-35 

1902 Orange Tree Lane, Suite #120 
Redlands, CA 92374 

(Hand delivered) 

Dear Sir: 

10031 Foothills Blvd . 
Roseville, CA 95747 

Pursuant to Article IX of Appendix B to Award of Arbitration Board No. 
458. dated May 19, 1986 (also referred to as the May 19, 1986 BLE National 
Agreement), as amended by Article X of the Agreed Upon Implementation of 
Public Law 102-29, effective July 29, 1991 (also referred to as the 1991 BLE 
National Agreement), this letter shall serve to advise of Union Pacific Railroad 
Company's ("UP") desire "... to establish interdivisional service .. . " and 
simultaneously serve as its " ... [requisite] written notice to the [Brotherhood of 
Locomotive Engineers and Trainmen] of its desire to establish ... " two separate 
unassigned through freight pools operating between Yermo, California, and West 
Colton, California and between Yuma, Arizona and West Colton, California. In 
compliance with the requirements set forth in Article IX, Section 1 of the May 19, 
1986 National Agreement, the purpose of this notice is to " ... specify the service 
... [UP] proposes to establish and the conditions, if any, which it proposes shall 
govern the establishment of such service." 

In conjunction with this notice, Union Pacific concurrently withdraws its 
prior notice of February 11, 2013 to your Organization of its desire to establish 
two separate unassigned through freight pools operating between an area 
described as the Los Angeles Basin Metroplex (LABM) and Yermo, California, 
and between the LABM and Yuma, Arizona. 

Prior to describing the pertinent parameters of this new service and the 
proposed conditions attendant thereto, it is relevant to discuss UP's reasons for 
implementing this new service. Competition for the transportation of goods, 
including intermodal traffic, into and out of the Los Angeles Basin is keenly 
competitive. While UP's transportation service offerings between the Los 
Angeles Basin and Midwest and East Coast markets are good, significantly more 
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efficient and faster service options are available from UP's principal competitors 
- i.e., the Burlington Northern Santa Fe Railway Company ("BNSF") and trucks. 
Notwithstanding the competitive edges they hold, UP strives diligently to improve 
continuously the quality and competitiveness of its transportation products. To 
this end, and with the view that" ... every minute counts ... ," UP constantly works 
to wring every minute of delay, congestion and variability out of its routes and 
transportation products. Obviously, to do otherwise would be nothing short of an 
immediate recipe for failure. Therefore, to accomplish its goals, UP aggressively 
pursues a number of strategies designed to improve the velocity, efficiency and 
effectiveness of its operations. One element of our strategy is to ensure our 
infrastructure is maintained at a very high level in order to avoid delays relating to 
track condition slow orders, etc. Another focuses on deployment of the latest 
technologies to enhance safety and facilitate train movements. Perhaps one of 
the most critical and effective strategies for improving our competitive posture 
lies in our strategic deployment of capital for infrastructure improvements (i.e., 
new commercial facilities, line and yard capacity enhancements, etc.) A key 
tactic in UP's long-term capital expenditure strategy has been to address or fix 
"bottleneck" areas that contribute to significant service delays or congestion, 
diminished velocity, increased or unnecessary re-crews (i.e., dogcatching), or 
inefficient use of train crews. Nowhere is this perhaps more evident than in the 
lines leading into or out of the Los Angeles Basin. For example, over the last 
four years alone, UP has spent over $360 million constructing over 93 miles of 
second main track, between Los Angeles, California, and El Paso, Texas. The 
result of these expenditures is more efficient and competitive route between Los 
Angeles and eastern markets, with approximately 72% of the route now equipped 
with double track. UP plans to spend nearly $590 million more over the next five 
to six years to complete the double track between Los Angeles and El Paso. 

Another striking example of UP's drive to improve its competitive posture 
and garner an increasing share of the Los Angeles Basin transportation market is 
evidenced by its commencement last year of constructing the "Colton Flyover." 
This nearly $100 million project will provide UP with a "bridge" or "overpass" over 
BNSF's route through Colton, California, and an opportunity to eliminate a major 
source of congestion and improve train velocity in the central and eastern 
portions of the Los Angeles Basin. 

With this level of strategic investment, it is incumbent upon UP to obtain 
the operational and service benefits improvements contemplated when it 
embarked on these expensive construction projects and, in particular, to 
physically translate these benefits into new, improved and innovative services 
and operations that will benefit shippers. UP's continuing investment in 
maintaining its routes into and out of the Los Angeles Basin at high levels and 
the investment in projects like the Colton Flyover will provide UP with a 
foundation for adopting innovative operations and services designed to 
significantly reduce train delay and terminal congestion, improve train velocity 
and thus further improve our service product for Los Angeles Basin .shippers. 
The construction of the Colton Flyover will, in particular, enable UP to more 
efficiently utilize its train and engine service crews by operating longer runs and 
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adopting more innovative and service-responsive procedures within the Los 
Angeles Basin. In conjunction with this, the ultimate result will be the opportunity 
for further traffic growth into/out of the Los Angeles Basin and an increase in 
lucrative railroad jobs. 

With the foregoing in mind, UP intends to establish two new interdivisional 
service operations between Yermo, California and West Colton, California and 
between Yuma, Arizona and West Colton, California with Yermo and Yuma 
serving as the home terminals and with West Colton as the away-from-home 
terminal locale for both interdivisional service operations. In regard to our 
requirements, as indicated in Article IX, " .. .to specify the service .. . [UP] 
proposes to establish and the conditions . . . it proposes shall govern .. ., " a 
synopsis of our proposed new interdivisional service operations and a proposed 
implementing agreement for the new services are respectively provided below 
and as an accompaniment to this notice. In summary, UP proposes the following 
new interdivisional service: 

New lnterdivisional Service (Runs): 

1. Yermo, California - West Colton, California. 

A. Home terminal for this run will be Yermo, California. 

B. Away-from-home-terminal for this run will be West 
Colton, California. 

C. Length of run will be 130 miles. 

2. Yuma, Arizona-West Colton, California. 

A. Home terminal for this run will be Yuma, Arizona. 

B. Away-from-home-terminal for this run will be West 
Colton, California. 

C. Length of run will be 198 miles. 

The mileages set forth above for each of the runs are subject to final 
verification by the parties. 

The terms and conditions contained in the controlling collective bargaining 
agre~ment, applicable BLE/BLET National Agreements, including, but not limited 
to, Article IX of the 1986 BLE National Agreement, as Amended by Article X of 
the 1991 BLE Nati.anal Agreement, and applicable practice and arbitral 
precedent, as well as the terms of the Agreement will apply to the interdivisional 
service established pursuant to this notice. 
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As indicated above, a proposed agreement detailing the terms and conditions for 
these new services accompanies this notice. 

In Article X of the 1991 BLE National Agreement, BLE and various carriers 
including UP, specifically and unambiguously " ... [committed} themselves to 
the expedited processing of negotiations concerning interdivisional runs, 
including those involving running through home terminals, and ... to 
request the prompt appointment by the National Mediation Board of an 
arbitrator when agreement cannot be reached." (Emphasis ours) Consistent 
with this commitment, we are eager to commence promptly the requisite 
negotiations on this matter. Accordingly, we suggest the parties meet to discuss 
this service and negotiate the requisite agreement on July 17, 2013 at 10:00 AM 
at the Hilton San Francisco Financial District. We would appreciate your 
prompt attention to this matter and anxiously await your reply. 

(Attachment) 

CC: Shane Keller - RVP 
Chad Wilbourn - ARVP 
Rod Doerr - Super't 
Terry Tate - Gen. Dir. Qua I Srv 
Gordon Wellington - Dir Fin 
Ken Hunt - VP HDC 
Terry Olin -AVP LR 
Randy Guidry - Gen Dir LR 
Pete Jeyaram - Dir LR 
Vanessa Warren - Asst Dir LR 
Jay Reilly - Asst Dir LR 
Josephine Jordan - Gen Dir CMS 
Pat Kenny - Dir CMS 
Tony Leazenby - Dir CMS 
Cliff Johnson - Sr. Dir Tk 

Yours truly, 

D. B. Foley 
Director - Labor Relations 
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DRAFT 1 
(07-17-2013) 

MEMORANDUMOFAGREEMENT 
#71 ______ 48 

(920.40-35) 

Between 

UNION PACIFIC RAILROAD COMPANY 

And 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS & TRAINMEN 

YERMO - WEST COL TON 
YUMA- WEST COLTON 

INTERDIVISIONAL SERVICE 

In connection with Union Pacific Railroad Company's Notice dated July 17, 
2013, wherein it advised its intent to establish new unassigned (pool) through 
freight service between Yermo, California and West Colton, California and 
Between Yuma, Arizona and West Colton, California pursuant to Article IX, 
"lnterdivisional Service", of the 1986 BLE National Agreement, the parties agree 
the following shall apply to this new service: 

Section 1. lnterdivisional Service. Union Pacific may establish the 
following new pool freight operations: 

1. Yermo, California - West Colton, California. 

A. Home terminal for this run will be Yermo, California. 

B. Away-from-home-terminal for this run will be West 
Colton, California. 

C. Length of run will be 130 miles. 

2. Yuma, Arizona - West Colton, California. 

A. Home terminal for this run will be Yuma, Arizona. 

B. Away-from-home-terminal for this run will be West 
Colton, California. 
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C. Length of run will be 198 miles. 

Note: As in the 1986 BLE National Agreement and this 
Agreement, the term interdivisional service includes 
interdivisional, interseniority district, intradivisional and/or 
intraseniority district service. 

Section 2. Terminals for Run. (a). Yermo, California, shall be the home 
terminal for employees working between Yermo and West Colton. West Colton 
shall be the away-from-home terminals for Yermo based crews. 

(b) . Yuma, Arizona shall be the home terminal for employees working 
between Yuma and West Colton. West Colton shall be the away-from-home 
terminal for Yuma based crews. 

Section 3. Miles of Run. Crews working in this interdivisional service 
will be allowed the following miles: 

A The miles run between Yermo - West Colton is 130 miles. 

B. The miles run between Yuma - West Colton is 198 miles. 

Note: The mileages specified above are subject to final verification by 
the parties. 

Section 4. Rates of Pav, Rules and Working Conditions. Except as 
set forth herein, applicable provisions of the Agreement between the Union 
Pacific Railroad and the Brotherhood of Locomotive Engineers & Trainmen 
covering the UP/SPWL and provisions of National BLE/BLET Agreements shall 
apply. 

(a) The existing trip rates currently established for the West 
Colton/Mira Loma to Yermo and West Colton/Mira Loma to 
Yuma pool freight runs shall be applied to the new runs 
established under this agreement. 

Note: This Agreement shall not serve to modify, amend or restrict 
any existing rights of the Carrier including, but not limited to, Article 
Ill (A.) of the UP/SP BLET Los Angeles Hub Merger Implementing 
Agreement concerning trains originating or terminating at Mira 
Loma, California. 

Section 5. Overtime. Employees operating in this freight service will 
be allowed overtime after actual miles run divided by 16.25 overtime divisor 
pursuant to Article IV, Section 2 of the November 1, 1991PEB219 BLE National 
Agreement. 
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Section 6. Transportation. Transportation will be provided in 
accordance with Section (2) (c) of Article IX of the May 19, 1986 BLE National 
Agreement. 

Section 7. On and Off Duty Points. The Carrier will designated the 
on- and off-duty points for crews in this service pursuant to Article VI, Section A, 
2 of the 1998 BLE Los Angeles Hub Agreement and Article IX, Section 2 (c) of 
the 1986 BLE National Agreement. Such on and off duty points will have 
appropriate facilities as currently required by the controlling collective bargaining 
agreement. 

Section 8. Meal Allowance and Eating En Route. Meal allowances 
at the away from home terminal will be governed by Article IX, Section 2 (d) of 
the 1986 BLE National Agreement. Meals enroute for not stopping to eat enroute 
will be governed by Article IX, Section 2 (e) of the 1986 BLE National Agreement. 

Section 9. Suitable Lodging. Suitable lodging will be provided by the 
Carrier in accordance with Section 1 of Article ll of the June 25, 1964 National 
Agreement. 

Section 10. Extra Boards. The Carrier may establish guaranteed extra 
board(s) pursuant to Attachment "A" of the BLE and UP/SPWL November 3, 
1997 Modifications Agreement. 

Section 11 • Hours-of-Service Relief. Turnaround service/hours of 
service relief shall be handled by the extra board, if available, prior to using pool 
crews. Employees used for this service may be used for multiple trips in one tour 
of duty in accordance with the designated collective bargaining agreement. 
Nothing in this agreement prevents the use of other crews to perform work 
currently permitted by prevailing agreements, including, but not limited to yard 
crews performing hours of service relief within the road/yard zone, ID crews 
performing service and deadheads between terminals, road switchers handling 
trains within their zones and using a crew from a following train to work a 
preceding train. 

Section 12. Employee Protection. Employees adversely affected by 
the initial implementation of this interdivisional service will be afforded the 
protection benefits provided in Section 7 of Article IX of the May 19, 1986 BLE 
National Agreement. 

Section 13. Implementation. On the effective date of this agreement, 
the Carrier will post a bulletin for this interdivisional service. Thereafter, 
employees who have a standing application on file with CMS for this 
interdivisional service will be assigned in accordance with the applicable seniority 
assignment rules. 
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Section 14. Effective Date. The Carrier shall give the General 
Chairman seven (7) days' written notice of its desire to implement this 
Agreement. 

Signed at _______ , this __ day of _______ _ 

FOR BROTHERHOOD OF LOCOMOTIVE 
ENGINEERS & TRAINMEN 

D. W. Hannah 
General Chairman 

FOR UNION PACIFIC 
RAILROAD COMPANY: 

D. B. Foley 
Director Labor Relations 
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UNION PACIFIC RAILROAD COMPANY 
O. B. Foley Dir. Labor Relations 
Tel: (916) 789·6345 

Western Reg ion 

July 26, 2013 

Carrier File: 920.40-35 

Mr. D.W. Hannah 
General Chairman BLET 
1902 Orange Tree Lane, Suite 120 
Redlands, CA 92374 

(Sent Via E-mail & US Mail) 

Dear Sir: 

10031 Foothills Blvd. 
Roseville , CA 95747 

This letter confirms our July 17, 2013, meeting in San Francisco wherein we 
discussed the establishment of new interdivisional service in the YermoNVest Colton 
and Yuma/West Colton transportation corridors. As the newly-issued July 17, 2013 
notice outlined, this service was being established pursuant to Article IX "lnterdivisional 
Service" of the May 19, 1986 BLE National Agreement, as amended and in response to 
certain items of concern BLET had voiced in earlier LABM lnterdivisional Service 
negotiations. 

Additionally, this letter responds to yours dated February 24, 2013, received via 
e-mail on July 24, 2013 referencing BLET's review of the Carrier's July 17, 2013 
lnterdivisional Notice. Typographical error aside, BLET's correspondence wrongly 
contends the Carrier's July 17, 2013 lnterdivisional Notice and Proposed Draft 
Agreement " ... does not create any new interdivisional seNice, and is therefore an 
improper application of Article IX. ... " As will be shown, such contention has been 
repeatedly and soundly rejected by competent authorities. 

An Informal Disputes Committee established pursuant to Article XVI of the May 
19, 1986 National Agreement decided a host of Issues shortly after the 1986 BLET 
National Agreement was implemented. Debating those issues before a competent 
arbitrator were the very framers of the 1986 National Agreement. Among the disputes 
decided by that Committee was "Issue 3" as it is commonly known. That decision held 
Carriers clearly have the right to establish, extend or rearrange interdivisional service to 
obtain the efficiencies contemplated by Article IX. Neutral Member John B. La Rocco 
states in pertinent part: 
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" ... The Carriers have the right to establish extended or rearranged 
interdivisional service and it constitutes new service within the meaning of 
Article XI unless it is a substantial re-creation of the prior interdivisional 
service designed solely to obtain the more favorable conditions in the 
1986 National Agreement." 

Because the term interdivisional service as used in Article IX includes 
interdivislonal, interseniority district, intradivisional and/or intraseniority district service, 
Carriers are permitted virtually any operating transformation to enhance general 
operating efficiency and/or compliment its overall transportation effort providing it meets 
the tenets of Issue 3. The rearrangement of home terminals can be part of any 
operating transformation. 

In fact, on property Award No. 1 of PLB 3965 addressed this very issue. In that 
case Union Pacific served an Article IX Notice on a BLET Eastern District General 
Chairman to establish interdivisional service between Fremont and North Platte, 
Nebraska. That General Chairman took procedural exception to the notice likewise 
contending interdivisional service already existed in this territory and the Carrier was 
barred from so changing this operation under the guise of an Article IX notice. BLET 
also argued, as do you, the only means available to the Carrier for such change was 
through Section 6 of the Railway Labor Act. Rejecting BLET's arguments in there 
entirety Referee Jacob Seidenberg states: 

" ... The Board finds that it was pursuant to the May 1971 National 
Agreement that the parties negotiated the December 16, 1971 Agreement 
and implemented that Agreement on July 1. 1972 by a Notice dated May 
1, 1972. These Agreements established the interdivisional service 
between Council Bluffs and North Platte and eliminated Grand Island as 
the away-from-home terminal for Engineers of the First and Second 
Seniority Districts. 

"The Board finds no provision in the appropriate terms of the December 
16, 1971 Agreement and Implementing Notice of May 1, 1972 that 
indicates or suggests that the Carrier could not. or was in any way 
prohibited from or limited in, establishing another interdivisional run within 
the territorial confines of Council Bluffs and North Platte, subject to the 
requisite Agreement provisions. It is difficult to hold analytically that there 
was any contractual prohibition against establishing a run within those 
confines but not quite as extensive, i. e., Fremont to North Platte and 
return .... 

" ... In summary since the Board finds no probative evidence in the record 
to show that the Carrier's October 2, 1984 Notice was contractually 
proscribed, it has no recourse but to conclude that the aforesaid Notice 
was proper, notwithstanding the December 16, 1971 Agreement provided 
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for interdivisional service on the territory covered by the October 2, 1984 
Notice ... " 

In the instant case, your conceding the fact compensation was not diminished 
from an "Article IX" perspective makes the Carrier's case on its face. BLET cannot in 
any way argue the Carrier's motives are "solely to obtain to obtain the more favorable 
conditions in the 1986 National Agreement." Union Pacific's valid reasons for more 
efficient and faster service options in this corridor were clearly outlined in its July 17, 
2013 Notice. 

BLET representatives made clear during previous "LABM" negotiations that 
certain items were not acceptable and suggested several alternatives for Union Pacific 
to consider. After listening to BLET and taking into account its issues, factors, concerns 
and suggestions our operating strategy was modified. As you were advised, our long 
pool operations between Delores/ICTF and Yermo and Delores/ICTF and Yuma would 
be reestablished under existing agreement provisions. However that alone does not 
address all of the required efficiencies. The newly proposed short pool and existing long 
pool arrangements will stabilize the workforce, positively address ongoing and chronic 
qualification/certification issues inherent to these transportation corridors and solve 
away from home terminal issues previously experienced and complained of by both 
parties. Moreover, this operating strategy diminishes BLET's multiple reporting point 
and excessive limbo and commuting time concerns within the Los Angeles Metropolitan 
Area. Lastly, the proposed short pool operation does not contemplate operating through 
Colton which was another issue BLET had with the previous operating strategy. 

This letter will also serve as confirmation that the parties will meet in Las Vegas, 
Nevada at 8:00 AM on Tuesday August 13, 2013. A conference room has been 
reserved for the meeting at the Golden Nugget Hotel, 129 East Fremont. to 
continue negotiations pursuant to and consistent with your Organization's commitment 
to " ... mutually commit themselves to expedited processing of negotiations 
concerning lnterdivisional runs, ... " as set forth in Article X of the November 1, 1991 
BLE National Implementing Agreement. 

If you have any further questions regarding this please call my office at your 
convenience. 

Yours truly, 

D. B. Foley 
Director- Labor Relations 
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CC: Mike Twombly - BLET International VP 
mtcotrain@aol.com 

CC: Shane Keller- RVP 
Ken Hunt - VP HOC 
Rod Doerr - Super't 
Terry Tate· Gen. Dir. Qual Srv 
Gordon Wellington - Dir Fin 
Brian McGavock- Super't HOC 
Terry Olin -AVP LR 
Randy Guidry - Gen Dir LR 
Pete Jeyaram • Dir LR 
Vanessa Warren - Asst Dir LR 
Jay Reilly - Asst Dir LR 
Josephine Jordan - Gen Dir CMS 
Pat Kenny - Dir CMS 
Tony Leazenby- Dir CMS 
Cliff Johnson - Sr. Dir Tk 
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Brotherhood of Locomotive Engineers and Trainmen 
UNION PACIFIC WESTERN LINES & PACIFIC HARBOR LINE, Inc. 

1902 Orange Tree Lane, Suite 120 
Redlands, CA 92374 

(909) 792-1200 • Fax (909) 792-1211 

D.W. HANNAH 
Chairman 

Certified Mall No. 7012 2920 0000 8557 6295 
Return Receipt Requested 

Mr. David Foley, Director, Labor Relations 
Union Pacific Railroad Company 
10031 Foothills Blvd. 
Roseville, CA 95747 

foY:i--
February 24, 2013 

Org. File Claims E-20800 LABM 

Dear Sir, 

I have reviewed your letter of July 17, 2013, which purports to serve a Notice under 

Article IX of the May 19, 1986 National Agreement, of Union Pacific's intent to establish 

new interdivisional service. Without belaboring other problems with that Notice, it 
simply does not create any new ;nterdivisional se!Vioe, and is therefore an improper 

application of Article IX. 

Union Pacific's Notice seeks to establish new service: (1) from Yermo to West Colton 

and (2) from Yuma to West Colton. This is not new service. As clearly set forth in the 

Los Angeles Hub Agreement, created as part of the Union Pacific - Southern Pacific 

merger, operations were instituted from West Colton to Yerrno and from West Colton to 

Yuma. Union Pacific, in fact and reality, currently operates interdivisional service over 

the exact same territory it seeks to establish as "new" interdivisional seNice by its 

Article ~X Notice of July 17, 2013. Notably, the mileage of UP's "new" proposed service 

is exactly fhe same as that of the existing service, i.e., 130 Basic Day miles from West 

Colton to Yermo, and 198 miles from West Colton to Yuma. 

In fact, the Carrier also currently has the right to run service all the way from LATC/East 

Yard to both Yermo and Yuma. Union Pacific - for reasons known to it - has chosen to 

"zero out" this service instead of utilizing this longer run. 
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It is transparent that the true purpose of the Carrier's Article IX notice is to change an 
existing home terminal. This Is not a proper nor allowable use of Artlcle IX. The only 
means for securing a change in home terminal is pursuant to collective bargaining 
under Section 6 of the Railway Labor Act. 

In light of the foregoing, the BLET - while willing to meet and negotiate in good faith -
does not recognize the legitimacy of Union Pacific's purported Article IX notice of July 
17, 2013, and asks that the Carrier formally withdraw ii. Please advise if you intend 
otherwise. 

Sincerely, 

J~ 
D.W. Hannah 

cc: Executive Committee (Email} 
Mr. P. Tortorice, Local Chairman, Division 5 (Email) 
Mr. K. Richards, Local Chairman, Division 56 (Email) 
Mr. D. Carroll, Local Chairman, Division 660 (Emafl) 
Mr. R. Sprague, Local Chairman, Division 28 (Email) 
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Case: 1:13-cv-05970 Document#: 1-2 Filed: 08/21/13 Page 1 of 33 PagelD #:23 

MERGER IMPLEMENTING AGREEMENT 
Los Angeles Hub 

between the 

UNION PACIFIC 
SOUTHERN PACIFIC TRANSPORTATION COMPANY 

and 
BROTHERHOOD OF LOCOMOTIVE ENGINEERS 

In Finance Docket No. 32760, the U.S. Department of Transportation, Surface 
Transportation Board ("STB") approved the merger of the Union Pacific Corporation 
("UPC"), Union Pacific Railroad Company/Missouri Pacific Railroad Company (collectively 
referred to as "UP") and Southern Pacific Rail Corporation, Southern Pacific Transportation 
Company ("SP"). St. Louis Southwestern Railway Company ("SSW'), SPCSL Corp., and 
The Denver & Rio Grande Western Railroad Company ("DRGW) (collectively referred to 
as "SP"). In approving this transaction, the STB imposed New York Dock labor protective 
conditions. 

In order to achieve the benefits of operational changes made possible by the 
transaction, to consolidate the seniority of all engineers working in the territory covered by 
this Agreement into one common seniority district covered under a single, common 
collective bargaining agreement. 

IT IS AGREED: 

I. Los Angeles Hub 

A new seniority district shall be created that encompasses the following area: UP 
territory including milepost 164.42 East of Yermo westward to end of track in the Los 
Angeles Basin and SP territory from (not including) Santa Barbara and milepost 460.0 at 
(including) Hivolt, and between Burbank Jct and Palmdale Jct, East to milepost 731.5 at 
(not including) Yuma including all tracks in the Los Angeles Basin and shall include all 
main and branch lines, industrial leads and stations between the points identified. 

NOTE 1: Engineers with home terminals within the hub may work to points 
outside the Hub without infringing on the rights of other engineers in other 
Hubs and engineers outside the Hub may work to points inside the Hub 
without infringing on the rights of engineers inside the Los Angeles Hub. The 
Hub identifies the on duty points for assignments and not the boundaries of 
assignments. ( This note is further explained in side letter No. 3) 

II. Seniority and Work Consolidation. 

The following seniority consolidation~be made: 

11/06/98 1 
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A. A new seniority district will be formed and a master Engineer roster(s) shall be 
created for the Los Angeles Hub for the engineers on the current SP seniority roster and 
the current UP Seniority roster and PE Seniority roster or on a SP auxiliary board from a 
point inside the Hub but working outside the Hub or UP engineer borrowed out to other 
locations that will return to the Hub upon release. It does not include borrow outs or 
auxiliary board engineers to the Hub, if any. All such engineers must be on one of these 
rosters or in training on January 13, 1998. 

B. The new roster will be created as follows: 

1. UP, SP and PE Engineers will be dovetailed based upon the current engineer 
seniority date within the Hub. This shall include any engineer working in 
trainman/fireman service with an engineer's seniority date. If this process 
results in engineers having identical seniority dates, seniority ranking will be 
determined by the engineer's earliest retained hire date with the Carrier. 

2. All engineers who entered training after January 13, 1998 and are promoted 
in the Hub after January 13, 1998 will be considered common 
engineers(holding no prior rights), and placed on the bottom of the roster. 
Those engineers who entered training prior to January 13, 1998 and are 
promoted after that date will be entitled to any prior rights set forth in this 
agreement. This includes those who entered training and have been hostling. 

3. All engineers placed on the rosters may work all assignments protected by 
the roster in accordance with their seniority and the provisions set forth in this 
Agreement. 

4. Engineers placed on the Los Angeles Hub Roster shall relinquish all seniority 
outside the new roster area upon implementation of this Agreement and all 
seniority inside the Los Angeles Hub held by engineers outside the Hub shall 
be eliminated. 

5. For the purposes of prior rights, SP San Joaquin engineers who remain in the 
LA Hub, SP Los Angeles and PE engineers will be dovetailed into one SP 
prior right roster. 

NOTE: San Joaquin engineers who have a right in the Roseville Hub 
Agreement to bid and relocate on assignments where work is moved will 
continue to do so in accord with those agreement provisions. Until that time 
they shall remain on the LA Hub roster. 

C. Engineers who are on an authorized leave of absence or who are dismissed 
and later reinstated will have the right to displace to the appropriate roster, provided his/her 
seniority at time of displacement would have permitted him/her to hold that selection. The 
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parties will create an inactive roster for all such engineers until they return to service in a 
Hub or other location at which time they will be placed on the appropriate seniority rosters 
and removed from the inactive roster. 

D. Prior rights and dovetail rights shall be governed by the following: 

1 . Until new extra boards are established the current ones shall be prior righted 
and protect the same assignments that they protected pre-merger. Once 
new extra boards are established they shall be filled from the dovetail rosters. 

2. Road switchers and work trains that go on duty at pre-merger points that 
were clearly an SP or a UP point shall be filled using the prior right roster. 

3. Road Switchers, local freights and work trains that go on duty at a pre
merger point that was a joint location or at a point where on duty points are 
consolidated, shall be filled as follows: 

Harbor area: 
City of Industry 

70% SP and 30% UP 
75% SP and 25% UP 

Engineers will be required to fill their prior right positions in the pre merger 
part of the above two areas first. For example, UP engineers will fill 
Paramount and Mead positions if available prior to former SP positions in the 
Harbor area. 

NOTE: When on duty points of the two former Carriers are consolidated a 
ten (10) day advance noti:ce will be given. 

4. Locals that run to or from Yermo shall be prior righted to the UP roster 
regardless of the on duty point. Locals that run West (such as Oxnard, 
Gemco, Palmdale and Santa Barbara) to pre merger SP destinations shall be 
prior righted to the SP roster regardless of the on duty point. This does not 
apply to locals that run to the Harbor area as that has been a joint area. All 
other locals shall be prior righted based on the on duty point. 

5. Extra work trains shall be filled from the extra boards. 

6. Victorville helpers shall be UP prior righted and Colton Helpers shall be SP 
prior righted. 

7. Except as otherwise provided for in this agreement, all assignments at 
LA TC/East Yard shall be prior righted on a 50150 percentage basis per shift, 
at West Colton they shall be SP prior righted and at Yermo they shall be UP 
prior righted. Any new facility assignments established at other locations 
after the merger shall be filled from the dovetail roster. (This does not apply 
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to expansions of existing facilities) 

8. Pools that run only to Yermo shall be UP prior righted and pools that run only 
to Yuma and/or Indio shall be SP prior righted up to the baseline number for 
the specific destination. The baseline number shall be 99(SP) and 37(UP). 
(The numbers 99 and 37 come from the number of pool turns the respective 
properties have had for the past two years). Turns above the baseline 
number shall be filled in one of the two following methods: 

a. If either the UP or SP drop below the baseline by a minimum of three 
turns and the other pools increase by a minimum of three then the 
Local Chairman may request that the increase in turns, up to the 
number decreased in the other pools, be prior righted to the roster that 
lost the turns. These turns will be the first ones whose prior rights are 
phased out in E, 2, below. 

b. All increases not filled by a, above shall be filled from the dovetail 
roster. 

9. In determining the baseline, the SP shall add up the number of turns that go 
to Indio and Yuma, whether from West Colton or LATC/East Yard and 
subtract from that 35 (which represents their premerger portion of the West 
Colton-Basin Pool) . The UP shall add up the number of turns that go to 
Yermo, whether from the West Colton or LA TC/East Yard and subtract 9 
(which represents their premerger portion of the West Colton-Basin Pool) . 
Since there is more than one pool the Local Chairman shall designate how 
the prior right turns are allocated between the pools and once designated 
they cannot be changed. 

Example: The SP baseline is 99. After implementation the West Colton
Yuma pool has 45 turns and the LATC/East Yard-Yuma pool has 25. The 
total is 70. When one adds the 35 allocated to the: West Colton-Basin pool 
the total comes to 105. This is 6 over the baseline. The Local Chairman 
must designate how many of the 45 and 25 turns are prior righted leaving six 
non prior right turns. If he designates all 25 in the LA TC/East Yard and 39 in 
the West Colton pooiJs then he cannot later char1ge the designation. 

10. The West Colton-Basin pool shall be prior righted on an 80(SP)/20(UP) basis 
up to the number 44 and shall be filled on a dovetailed basis after that 
number. The attached chart shows the specific job allocation. 

11. Assignments at Yuma, both regular and extra board, protected by the West 
Colton source of supply shall be governed as follows: 

a. The assignments shall be prior righted to SP engineers holding 
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seniority in the Los Angeles Hub on the day this agreement is 
implemented. 

b. If an assignment goes no bid/application then it shall be filled by an 
engineer from the adjoining Hub. 

c. LA Hub SP prior right engineers shall have bid/application rights to 
vacancies on these assignments and shall not have displacement 
rights to them if they are held by an engineer from the adjoining Hub 
for a period of time not to exceed 6 months from the date the engineer 
from the other Hub holding the assignment is assigned, unless the 6 
month period of time is waived by the engineer holding the 
assignment. 

NOTE: These provisions shall become applicable when the adjoining 
area is under a merger agreement/award. 

12. Engineers who are on assignments on the day of implementation shall 
remain on those assignments unless they make application to another 
vacancy or are displaced by engineers with displacement rights under the 
controlling CBA. This agreement does not create displacement rights due to 
its implementation. 

E. Prior rights shall be phased out on the following basis: 

1. Non pool freight prior right assignments shall have the prior rights phased out 
at the rate of 25% per year beginning with the start of year eight and 25 % 
with the start of year nine. The local chairman shall designate in writing 30 
days prior to the end of each year the assignments that will no longer be prior 
righted the next year. Failure to do so will result in the Carrier selecting the 
assignments. The remaining prior rights (50%) shall be phased out through 
attrition. 

2. Pool freight prior right assignments shall have the prior rights phased out at 
the rate of 25% per year beginning with the start of year eight and 25 % with 
the start of year nine. The remaining prior rights (50%) shall be phased out 
through attrition. 

3. Yuma positions shall be prior righted until attrited. 

Ill. POOL OPERATIONS/ASSIGNED SERVICE 

The following operations may be instituted: 

A. WestColton·Yermo and WestColton·Yuma ·These operations will be run 
as separate pools. Trains originating or terminating at Mira Loma may be operated by 
West Colton engineers with the on and off duty point at West Colton. Engineers in this pool 
that take trains to and from Mira Loma shall be governed as follows: 
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1. This only applies when engineers go through Riverside and does not permit 
West Colton pool engineers to run through West Colton to Pomona and then 
back down the Riverside line to Mira Loma. 

2. Engineers in the West Colton-Yuma pool shall be paid actual miles between 
Mira Loma and Yuma. 

3. Engineers In the West Colton-Yermo pool with a trainman/engineman 
seniority date subsequent to October 31 , 1985 shall be paid a 30 minute 
arbitrary in addition to all other payments when delivering or receiving trains 
at Mira Loma. Should the engineer receive the train on the outbound trip and 
deliver one on the return trip then they shall be entitled to two 30 minute 
payments. 

4. Engineers on duty time shall begin and end at West Colton and not at Mira 
Loma. 

5. If pool engineers hostler their power to and from Mira Loma they shall be 
paid the mileage from West Colton to Mira Loma. 

6. For those eligible engineers , ITD shall be computed from the time on duty at 
West Colton until departure is made from Mira Loma and FTD shall be 
computed from the time the engineer "yards" the train at Mira Loma and ties 
up at West Colton. This does not change the method used to calculate ITD 
and FTD but identifies that Mira Loma will be considered "in the terminal" for 
these calculations. 

B. LATC/EAST YARD-Yermo/Yuma - These operations shall be run as two 
separate pools, one to Yuma and one to Yermo. 

NOTE: The parties recognize that traffic disruption due to track work, 
and potential temporary line closures for other reasons, may result in several 
trains using alternate routes in A and B above. In these instances, CMS 
shall contact the Local Chairman, and engineers from the route with reduced 
traffic shall be called to operate on the other line with calls being alternated 
between the two pools. 

C. West Colton- Basin - These operations shall be run as one pool or a 
combination of pool service, with the home terminal at West Colton, and assigned service. 
Assigned service shall designate the home and away from home terminal. Assigned 
service shall have a single away from home terminal for each assignment. The pool shall 
have three away from home terminals of; the combined SP/UP LATC/LA East Yard 
terminal/LA/Long Beach Harbor area, Anaheim, and Gemco. This pool may be run as 
straight away with engineers tying up at the far terminal or as turn around. Service to City 
of Industry shall be run as turn around service with the engineer working or being 
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deadheaded in combination service back to West Colton at the end of the tour of duty. 

NOTE: The Carrier shall give a ten day notice for the implementation 
of service in (A},(8), and (C), above if not given in the notice to implement 
this Hub agreement. Notice may be given individually or for more than one 
operation. Operations in place prior to the implementation of this Agreement 
shall continue until the Carrier serves notice to implement new operations 
and abolish old operations or the BLE exercises the cancellation clauses of 
the flat rate agreements. 

D. Any pool freight, local, work train, hostler or road switcher service may be 
established in accordance with the controlling CBA. 

E. None of the engineers in (A) through (D) above shall be restricted , in or 
between the terminals of their assignment, as to where they may set out or pick up cars or 
leave or receive their train . The type and amount of work shall be governed by the 
controlling CBA. All engineers may operate over any and all tracks and alternate routings 
between locations. 

IV. EXTRA BOARDS 

A. The Carrier may establish extra boards at any location in accordance with the 
governing CBA. The Carrier will give a thirty day notice of the consolidation of pre-merger 
extra boards and the notice provisions of the governing CBA shall be used in the 
establishment of new extra boards. 

B. If there are no rested and available West Colton pool engineers at the away 
from home points LA TC and the Harbor area, then the closest extra board may be used to 
work trains back to West Colton . When so used they will not be tied up at West Colton but 
will deadhead back to their on duty point. If sufficient traffic exists to warrant a pool to 
protect this service then a pool shall be established. The use of this poof shall be ahead of 
using a West Colton engineer in combination deadhead service. 

C. Exhausted extra boards. 

1. If one of the above extra boards is exhausted, then another 
(secondary)extra board may be used prior to using other sources of supply. 
Secondary extra boards shall be identified by bulletin. 

2. An engineer called from his/her extra board for an assignment in another 
area not principally covered by their extra board shall be handled as follows: 

a. Pay received for this assignment shall not be used as an offset for 
extra board guarantee but shall be in addition to, however, it shall be 
used in computing whether the engineer is entitled to protection pay at 
the end of the month. 
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b. An engineer unavailable at time of call for secondary assignments 
shall have a deduction made in their extra board guarantee in 
accordance with the extra board agreement and shall have an offset 
to their protection in accordance with the protection offset provisions. 
If miss called for secondary calls, the engineer shall not be placed on 
the bottom of the board but will hold his/her place. 

c. An engineer unavailable at time of call for secondary assignments 
shall not be disciplined. 

D. On a temporary basis, until the Yuma area is under a merger 
agreement/award that provides for the consolidated Yuma extra board to cover El Centro 
vacancies and Yuma based assignments, The LA Hub extra board at Yuma will continue to 
protect all assignments that it protected pre-merger. 

V. TERMINAL AND OTHER CONSOLIDATIONS 

A. The SP LATC and UP LA East Yard shall be combined into a single terminal 
covering the existing terminal limits for each Carrier and the connecting trackage between 
the two terminals. Yard engineers shall not be restricted as to where in the terminal they 
can operate. 

B. The provisions of A above will not be used to enlarge or contract the current 
limits except to the extent necessary to combine into a unified operation. 

C. In the LA Hub, prior to this implementing Agreement, there existed several 
trackage rights, stations and Harbor areas used by both Carriers. With the implementation 
of this Agreement all areas, trackage, stations and facilities in the Hub shall be common to 
all engineers as a single unified system. Engineers shall not be restricted in the Hub where 
they can operate except on the basis of CBA provisions that set forth limits of an 
assignment such as the radius of a road switcher. 

D. Riverside Line - When heading west, trains that pass Colton Crossing onto 
the Riverside line may be operated by West Colton-Basin crews as if "in the terminal". 
When heading East, trains that reach Streeter, a point directly south of West Colton on the 
Riverside line, may be operated by West Colton-Yuma or West Colton Yermo crews as if 
"in the terminal". This does not apply to Mira Loma trains as those trains have separate 
provisions. 
VI. AGREEMENT COVERAGE 

A. General Conditions for Terminal Operations. 
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1. Initial delay and final delay will be governed by the controlling collective 
bargaining agreement, including the Duplicate Pay and Final Terminal Delay 
provisions of the 1986 and 1991 National and Implementing Agreements and 
awards . 

2. Engineers will be transported to/from their trains to/from their designated 
on/off duty point in accordance with Article VIII, Section 1 of the May 1986 
National Agreement. The Carrier shall designate the on/off duty points for 
engineers. 

3. The current application of National Agreement provisions regarding road 
work and Hours of Service relief under the combined road/yard service Zone, 
shall continue to apply. Yard engineers at any location within the Hub may 
perform such service in all directions out of their terminal. 

B. General Conditions for Pool/Assigned Operations in Article Ill. 

1. The terms and conditions of the pool operations set forth in Article Ill (A), 
and (B) shall be the same except where specifically provided otherwise in 
those Sections. The terms and conditions are those of the surviving 
collective bargaining agreement as modified by subsequent national 
agreements, awards and implementing documents and those set forth in this 
Agreement. 

2. The terms and conditions of the pool and assigned service in Article Ill (C) 
shall be as follows: 

a. The pool shall operate first in/first out at the home terminal. 

b. Engineers, if operated in pool service to Gemco and Anaheim, shall 
be operated first in/first out at each away from home location. 

c. Engineers operated to LATC/LA East yard and the Harbor shall be 
treated as one pool, stay at the same lodging facility and shall operate 
first in/first out from the far terminal for calls to either LATC/LA East 
yard or the Harbor to return to West Colton. The lodging facility shall 
be the on and off duty point for this pool when at the away from home 
point. 

d. Pool engineers shall be paid in accordance with Sections 1,2,5, and 6 
of the flat rate road switcher agreement effective September 16, 1996. 
The flat rate for these assignments shall be $300.00/engineer. These 
payments shall be inclusive of any payments for not stopping to eat. 
When given a call and release, the call and release rules shall apply 
for engineers in this pool in lieu of the flat rate. 
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e. In addition, that agreement shall be amended so that the cancellation 
clause shall be a one year notice unless the hours of service Is 
changed from the current 12 hour provisions, in which case the 
cancellation notice shall be a 30 day notice. If canceled then the 
engineers shall be paid in accordance with pool freight service 
conditions based on the miles of the assignments. 

g. Other payments made to the pool engineers will be in accordance with 
the held way from home provisions, overtime after 12 hours, the 25 
mile zone payments , payments that are applicable when another 
person is in the cab such as an employee in training and runarounds 
of the governing CBA. The held time payment shall be made at the 
rate as provided in section S(a) of the agreement (156.11) subject to 
all future wage and cola adjustments. 

h. If there is both pool service and assigned service to the same location, 
they shall not be combined at the far terminal but shall operate 
independently from each other for the return trip. 

I. Local freight assignments shall operate under local freight work and 
pay rules. 

j . Separate and apart deadheading shall be paid in accordance with the 
National Agreement provisions and shall not be paid the flat rate. 
Separate and apart deadheading shall be from the home or away from 
home point to the away from home or home point when not connected 
with service. It does not include any deadheading in connection with 
service that would be covered in the flat rate. 

k. Unless canceled sooner than the implementation date of this 
agreement, Agreement E&F 188-138 dated January 5, 1995 and all 
side letters and Questions and Answers to it are cancelled with the 
implementation of this agreement. 

3. Twenty-Five Mile Zone -As provided in the note below, pool engineers may 
receive their train up to twenty-five miles on the far side of the terminal and 

run on through to the scheduled terminal. Engineers shall be paid an 
additional one-half (Yz) basic day for this service in addition to the miles run 
between the two terminals. If the time spent in this zone is greater than four 
(4) hours, then they shall be paid on a minute basis. 

NOTE 1: This provision will apply at Yermo and Yuma for all pool 
engineers and at West Colton for LA Hub and Bakersfield pool 
engineers (only on trains that have not reached West Colton 
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NOTE 2: 

from Bakersfield, Yermo and Yuma) . It does not apply to trains 
that have not reached West Colton from the West. 

The Twenty five mile zone towards Yermo and Yuma shall be 
measured from Colton Crossing which shall extend to milepost 
563.7 towards Yuma . 

4. Turnaround Service/Hours of Service Relief. Except as provided in (3) 
above, turnaround service/hours of service relief at both home and away 
from home terminals shall be handled by extra boards, if available, prior to 
using pool engineers. Engineers used for this service may be used for 
multiple trips in one tour of duty in accordance with the designated collective 
bargaining agreement rules. Extra boards may handle this in all directions 
out of a terminal. 

5. Nothing in this Section B (3) and (4) prevents the use of other engineers to 
perform work currently permitted by prevailing agreements, including, but not 
limited to yard engineers performing Hours of Service relief within the 
road/yard zone, ID engineers performing service and deadheads between 
terminals, road switchers handling trains within their zones and using a 
engineer from a following train to work a preceding train and payments 
required by the controlling CBA shall continue to be paid when this work is 
performed. 

C. Agreement Coverage - Engineers working in the Los Angeles Hub shall be 
governed, in addition to the provisions of this Agreement, by the Collective Bargaining 
Agreement selected by the Carrier, including all addenda and side letter agreements 
pertaining to that agreement and previous National Agreement/Award/Implementing 
Document provisions still applicable. Except as specifically provided herein the system and 
national collective bargaining agreements, awards and interpretations shall prevail. None 
of the provisions of these agreements are retroactive. The Carrier has selected the SP 
WEST modified BLE Agreements . 

VII. PROTECTION. 

A. Due to the parties voluntarily entering into this agreement the Carrier agrees 
to provide New York Dock wage protection (automatic certification) to all prior right 
engineers who are listed on the Los Angeles Hub Merged Rosters and working an 
assignment (including a Reserve Board) on January 13, 1998. (The term working shall also 
include those engineers disciplined and later returned to work and those full time Union 
Officers should they later return to service with the Carrier.) This protection will start with 
the effective (implementation) date of this agreement. The engineers must comply with the 
requirements associated with New York Dock conditions or their protection will be reduced 
for such items as layoffs, bidding/displacing to lower paying assignments when they could 
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hold higher paying assignments, etc. Protection offsets due to unavailability are set forth in 
the Questions and Answers and side letter #1 . 

B. This protection is wage only and hours will not be taken into account. 

C. Engineers required to relocate under this agreement will be governed by the 
relocation provisions of New York Dock. In lieu of New York Dock provisions, engineers 
required to relocate may elect one of the following options: 

1. Non-homeowners may elect to receive an "in lieu of' allowance in the amount 
of$10,000 upon providing proofof actual relocation. 

2. Homeowners may elect to receive an "in lieu of' allowance in the amount of 
$20,000 upon providing proof of actual relocation. 

3. Homeowners in Item 2 above, who provide proof of a bona fide sale of their 
home at fair value at the location from which relocated, shall be eligible to 
receive an additional allowance of $10,000. 

(a) This option shall expire five (5) years from date of application for the 
allowance under Item 2 above. 

(b) Proof of sale must be in the form of sale documents, deeds, and filings of 
these documents with the appropriate agency. 

4. With the exception of Item 3 above, no claim for an "in lieu of'relocation 
allowance will be accepted after two (2) years from date of implementation of 
this agreement. 

NOTE: The two (2) year provision of this paragraph (4) shall be extended for 
engineers if operations affecting those engineers are not instituted until less 
than ninety (90) days remain in the two year period. If not instituted within 21 
months of implementation then affected engineers shall have a one year 
extension from the date operations are instituted to request an "in Lieu of' 
payment. 

5. Engineers receiving an "in lieu of' relocation allowance pursuant to this 
implementing agreement will be required to remain at the new location, 
seniority permitting, for a period of two (2) years. 

6. In addition to those engineers required to relocate, engineers at the location 
where assignments are relocated from shall be treated as required to 
relocate under this Agreement, seniority governing, on a one for one basis 
equal to the number of assignments transferred. Once the number of in lieu 
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of allowances are granted equal to the number of assignments transferred all 
other moves associated with the specific number of assignments transferred 
will not be eligible for any moving allowance. The following is a list of 
assignments that will be transferred: 

a. Assignments to West Colton forthe West Colton-Basin pool/assigned 
service. 

b. Assignments to West Colton for the West Colton-Yermo pool. 
c. Assignments to LA TC for the LA TC-Yuma pool. 
d. Extra board assignments in connection with the above moves. 

Engineers who are augmenting an extra board from a regular extra 
board shall be considered as assigned at the regular extra board point 
for determining whether relocation provisions shall apply. 

D. There will be no pyramiding of benefits. 

E. National Termination of Seniority provisions shall not be applicable to 
Engineers hired prior to the effective date of this agreement. 

F. Engineers will be treated for vacation, payment of arbitraries and personal 
leave days as though all their service on their original railroad had been performed on the 
merged railroad. Engineers assigned to the Los Angeles Hub seniority roster with a 
seniority date prior to January 13, 1998 shall have entry rate provisions waived and 
engineers hired after that date shall be subject to the rate progression provisions of the 
controlling CBA. Those engineers leaving the Los Angeles Hub will be governed by the 
CBA where they then work . 

VIII. FAMILIARIZATION 

A. Engineers involved in the consolidation of the Los Angeles Hub covered by 
this Agreement whose assignments require performance of duties of a new geographic 
territory not familiar to them will be given familiarization opportunities as quickly as possible. 
Engineers will not be required to lose time or ride the road on their own time in order to 

qualify for these new operations. 

B. Engineers will be provided with a sufficient number of familiarization trips in 
order to become familiar with the new territory. Issues concerning individual qualification 
shall be handled with local operating officers. The parties recognize that different terrain 
and train tonnage impact the number of trips necessary and an operating officer will be 
assigned to the merger that will work with the local managers of Operating Practices in 
implementing this Section. If disputes occur under this Agreement they may be addressed 
directly with the appropriate Director of Labor Relations and the General Chairman for 
expeditious resolution . 

C. It is understood that familiarization required to implement the merger 
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consolidation herein will be accomplished by calling a qualified engineer (or qualified 
Manager of Operating Practices) to work with an engineer called for service on a 
geographical territory not familiar to the engineer. 

D. Engineers who work their assignment (road or yard) accompanied by an 
engineer taking a familiarization trip shall be paid one (1) hour at the pro rata rate) , in 
addition to all other earnings for each tour of duty. This payment shall not be used to offset 
any extra board payments. The provision of 3 (a) and (b) Training Conditions of the 
System Instructor Engineer Agreement shall apply to the regular engineer when the 
engineer taking the familiarization trip operates the locomotive. 

E. Locomotive engineers will not be required to make the decision on whether or 
not an engineer being familiarized is sufficiently familiarized for the territory. 

F. An engineer concerned about familiarization on his/her assignment must 
contact a Manager Operating Practices prior to being called to resolve the concerns. 

IX. IMPLEMENTATION 

The Carrier shall give 30 days written notice for implementation of this agreement 
and the number of initial positions that will be changed in the Hub. Thereafter 
implementation provisions of the various articles shall govern any further changes. 

X. HEAL TH AND WELFARE 

A. Engineers currently are under either the National Plan or the Union Pacific 
Hospital Association. Engineers coming under a new CBA will have six months from the 
implementation of this agreement to make an election as to keeping their old coverage or 
coming under the coverage of their new CBA. Engineers who do not make an election will 
have been deemed to elect to retain their current coverage. Engineers hired after the date 
of implementation will be covered under the plan provided for in the surviving CBA. 

This Agreement is entered into this __ day of 1998. 

For the Organization: For the Carrier: 

General Chairman BLE UP General Director Labor Relations 

General Chairman BLE SPWest 

14 

BLET Appx. 40 



Case: 1:13-cv-05970 Document#: 1-2 Filed: 08/21/13 Page 15 of 33 PagelD #:37 

General Chairman BLE PE 

Vice-President BLE 

Vice-President BLE 

BLE QUESTIONS AND ANSWERS LOS ANGELES HUB 

Article I - LOS ANGELES HUB 

Q1. How far east of Yermo may a LA Hub engineer work? 
A1. This Question is answered in detail in side letter No.3 

Q2. When the language says "not including" a point may engineers work into that point 
and if so what work may they do. 

A2. Yes, engineers may work into those points. For example, LA Hub pool engineers 
may work into Yuma and perform any work permitted by applicable agreements for 
that class of service with Yuma as their final terminal. The "not including" refers to 
putting assignments with a home terminal on duty at that location. Both West Colton 
and Las Vegas pool engineers may work into the common terminal of Yermo, 
however only LA Hub engineers have seniority to hold yard, local, road switcher 
and extra board assignments that go on duty with Yermo as a home terminal. 

Article II - SENIORITY ANO WORK CONSOLIDATION 

Q3. How long will prior rights be in effect? 
A3. These will be phased out at differing times depending on the type of service. 

Q4. Are full time union officers including full time state legislative board representatives, 
Company officers, medical leaves and those on leave working for government 
agencies covered under Article II, C? 

A4. Yes. 
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QS. How many engineers are covered by the inactive roster referenced in Article 11.C? 
AS The "inactive roster" noted in Article 11.C, refers to the status of engineers who are 

not in active service who pre-merger were on a UP roster in the Los Angeles Hub 
or at a location on SP West Lines during the qualifying period set forth in the 
assorted Hub Agreements. Such engineers include those on leave of absence for 
government, union and company service, medical leave including disability, etc. 
Because those engineers have rights to exercise seniority upon return to active 
service but may not do so from inactive status, such engineers will be required to 
select a Hub upon their return to active service. It is not possible to predict the 
number of people who may return from inactive status and, thereafter, the Hub that 
such people may select upon their return. Therefore, eligibility to mark up in a Hub 
must be determined for each individual upon that individual's return to active status. 

ARTICLE Ill - POOL/ASSIGNED SERVICE OPERATIONS 

Q6. What will be the mileage paid in West Colton-Yermo pool service? 
A6. The actual mileage between those two points with a minimum of a basic day for 

service or combination deadhead/service. If the engineer receives or leaves a train at 
Mira Loma then engineers with a post October 31, 1985 trainman/engineer seniority 
date are entitled to a one-half hour arbitrary payment. 

Q7. What will be the mileage paid in the West Colton-Yuma pool? 
A7. Same as the pre merger mileage, 198 miles. If the engineer goes to Mira Loma then 

additional mileage will be paid. 

QB. Will existing pool freight terms and conditions apply on all pool freight runs? 
AS. No. The terms and conditions set forth in the surviving collective bargaining 

agreements and this document will govern. 

Q9. Will there be both assigned service and pool service at the same time in the West 
Colton-Basin operations? 

A9. The Carrier has the right to establish the type of service needed to service its 
customers. As such it may have assigned service to some areas and pool service to 
other areas at the same time. 

Q10. Will West Colton-Basin engineers be tied up a second time at an away from home 
point? 

A10. No, if they take a train to some point other than the home terminal they will be 
transported to the home terminal. For example, if a West Colton-Basin engineer 
whose previous tour of duty took him/her to the Harbor, takes a train from the Harbor 
to LATC after they have obtained their rest, they will not be tied up at LATC, which 
would be a second tie-up at a far terminal but shall be transported back to West 
Colton. 
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011 . Are there any van miles paid for riding to and from Mira Loma? 
A 11. No, since ITD and FTD is applicable or the half hour arbitrary van miles are not paid. 

012. Does payment of miles run to Mira Loma from Yuma or the arbitrary from Yermo 
extend "free time" before ITD and FTD time is paid for? 

A12. No. 

ARTICLE IV - EXTRA BOARDS 

013. How many extra boards will be established at implementation? 
A13. The number is not known at this time. There will be a phase in of the familiarization 

process and they will consolidated and established as this process proceeds. 

Q14. Are these guaranteed extra boards? 
A14. Yes. The pay provisions and guarantee offsets and reductions will be in accordance 

with the surviving CBA guaranteed extra board agreement. 

Q15. When will the Yuma extra board cover all the assignments provided for in this 
agreement. 

A 15. If after merger discussions with those engineers representatives from the adjoining 
Hub an implementing agreement/award so provides it will take place with the 
implementation of that agreement/award. 

Q16. In Article IV B, will engineers be worked back from West Colton to their original on 
duty point? 

A16. No, these engineers are made up extra board or pool engineers handling an 
imbalance of trains when no rested and available away from home engineers, and 
will be deadheaded back to their on duty point. 

Q17. How will these engineers be paid? 
A17. They will be paid under the flat rate provisions and their trip to West Colton and 

deadhead back shall be considered as one tour of duty. 

ARTICLE V - TERMINAL CONSOLIDATIONS 

Q18. Are the national road/yard Zones covering yard engineers measured from the new 
terminal limits where the yard assignment goes on duty? 

A18. The new terminal/station limits where the yard engineer goes on duty will govern. 

ARTICLE VI - AGREEMENT COVERAGE 

Q19. When the surviving CBA becomes effective what happens to existing claims filed 
under the other collective bargaining agreements that formerly existed in the LA Hub? 
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A 19. The existing claims shall continue to be handled in accordance with those 
agreements and the Railway Labor Act. No new claims shall be filed under those 
agreements once the time limit for filing claims has expired for events that took place 
prior to the implementation date. 

020. How will vacations for 1999 be handled? 
A20. They will continue to be handled under the CBA that covered them at the beginning 

of the year. Vacations for 1999 will be scheduled at the end of 1998 under the 
provisions of the then prevailing agreements. 

021. If an engineer in the 25 mile zone is delayed in bringing the train into the original 
terminal so that it does not have time to go on to the far terminal, what will happen to 
the engineer? 

A21. Except in cases of emergency, the engineer will be deadheaded on to the far 
terminal. 

022. Is it the intent of this agreement to use engineers beyond the 25 mile zone? 
A22. No. 

023. In Article VI, is the% basic day for operating in the 25 mile zone frozen and/or is it a 
duplicate payment/ special allowance? 

A23. No, it is subject to future wage adjustments and it is not duplicate pay/special 
allowance. 

024. How is an engineer paid if they operate in the 25 mile zone? 
A24. If a pre-October 31, 1985 engineer is transported to its train 10 miles East of Vermo 

and he takes the train to West Colton and the time spent is one hour East of Verma 
and 9 hours between Vermo and West Colton with no initial or final delay 
earned,(total time on duty 10 hours) the engineer shall be paid as follows: 

A. One-half basic day for the service East of Verma because it is less 
than four hours spent in that service. 

B. The road miles between Verma and West Colton with a minimum of a 
basic day. 

C. Overtime based on the governing CBA. Since the trip is fess than 130 
miles, overtime will commence after 8 hours on duty so one hour will 
be paid at overtime. 

025. Would a post October 31, 1985 engineer be paid the same? 
A25. In this case yes. The National Disputes Committee has determined that post 

October 31, 1985 engineers come under the overtime rules established under the 
National Agreements/Awards/Implementing Agreements that were effective after 
that date for both pre-existing runs and subsequently established runs. As such, the 
post October 31, 1985 engineer would receive the overtime in C above because the 
overtime provisions on runs of less than a basic day are the same for both pre and 
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post October 31, 1985 engineers. 

026. How will initial terminal delay be determined when performing service in the 25 mile 
zone? 

A26. Initial terminal delay for engineers entitled to such payments will be governed by the 
applicable collective bargaining agreement and will not recommence when the 
engineer operates back through the on duty point. Operation back through the on 
duty point shall be considered as operating through an intermediate point. 

027. Are any payments retained that are triggered by a West Colton Basin engineer 
turning or performing work that prevents them from turning? 

A27. No 

028. Are any payments retained for any engineer receiving or leaving a train dockside? 
A28. No. 

029. Can you give some examples of deadheads that would and would not be eligible for 
the flat rate pay and what is the deadhead rate? 

A29. The deadhead rate is $156.11/daily and $19.51/hourly. The following would govern: 

Example 1: A West Colton engineer is called to deadhead to the Harbor and 
obtain rest. This would not be eligible for the flat rate. If the engineer 
was called one hour after tying up and told to take a train back this 
would not be combined with the first deadhead because he had been 
instructed to tie-up and had done so. He/she would be paid the flat 
rate for the return trip separate from the deadhead over. 

Example 2: A West Colton engineer is at the away from terminal and after rest is 
deadheaded back to West Colton. This would not be eligible for the 
flat rate. 

Example 3: A West Colton engineer takes a train to LATC then is driven to 
Dolores and takes a train to City of Industry and is deadheaded back 
to West Colton without a break in service. This is covered under the 
flat rate agreement and no additional payment is made. 

NOTE : When an employee is being paid under the flat rate provisions then 
the wording used to tell an engineer that they are being transported or 
deadheaded as part of their tour of duty is not material and does give 
rise to a separate and apart claim. 

030. Does the language of VI B 4 prohibit the use of pool freight engineers in straight 
away combination deadhead/service from picking up a train whose engineer had 
earlier expired under the Hours of Service Act? 
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A30. No, the language of Article VI B 5 clearly preserves that service. The language of VI 
B 4 provides that extra boards will be used before pool engineers in turnaround 
service and does not require that they be used prior to pool engineers in straight 
away service. 

Q31. May engineers run through their destination terminal up to 25 miles? 
A31. No, the twenty-five mile provisions are only for obtaining a train on the far side of a 

terminal and not for running through their destination terminal. 

ARTICLE VII - PROTECTION 

Q32. What rights does an engineer have if he/she is already covered under labor 
protection provisions resulting from another transaction? 

A32. Section 3 of New York Dock permits engineers to elect which labor protection they 
wish to be protected under. By agreement between the parties, if an engineer has 
three years remaining due to the previous implementation of lnterdivisional Service 
the engineers may elect to remain under that protection for three years and then 
switch to the number of years remaining under New York Dock. It is important to 
remember that an engineer may not receive duplicate benefits, extend their 
protection period or count protection payments under another protection provision 
toward their test period average for this transaction. 

Q33. How will reductions from protection be calculated? 
A33. In an effort to minimize uncertainty concerning the amount of reductions and simplify 

this process, the parties have agreed to handle reductions from New York Dock 
protection as follows: 

1. Pool freight assignments - 1 /15 of the monthly test period average will be 
reduced for each unpaid absence of up to 48 hours or part thereof. 
Absences beyond 48 hours will result in another 1115 reduction for each 
additional 48 hour period or part thereof. 

2 . Five dav assignments - 1/22 of the monthly test period average will be 
reduced for each unpaid absence of up to 24 hours or part thereof. 
Absences beyond 24 hours will result in another 1/22 reduction for each 
additional 24 hour period or part thereof. 

3. Six & seven day assignments - The same process as above except 1/26 
for a six day assignment and 1/30 for a seven day assignment. 

NOTE: There shall be no offset from protection for rest days on five day and 
six day assignments,. 

4 . Extra board assignments - 1/30 of the monthly test period average will be 
reduced for each unpaid absence of up to 24 hours or part thereof. 
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Absences beyond 24 hours will result in another 1 /30 reduction for each 
additional 24 hour period or part thereof. 

NOTE: Absences on the extra board shall be calculated from the time of 
unavailability (layoff, missed call, etc) until the next time called for service. For 
example: If a engineer lays off on Monday at noon, marks up the next day, 
Tuesday, and does not work until 2 AM on Wednesday, then they shall be off for 
protection purposes for thirty-eight (38) hours and shall be deducted 2/30 of their 
protection. 

034. Why are there different dollar amounts for non-home owners and homeowners? 
A34. New York Dock has two provisions covering relocating . One is Article I, Section 9. 

Moving Expenses and the other is Section 12. Losses from Home Removal. The 
$10,000 is in lieu of New York Dock moving expenses and the remaining $20,000 is 
in lieu of loss on sale of home. 

035. Why is there one price on loss on sale of home 
A35. It is an in lieu of amount. Engineers have an option of electing the in lieu of amount 

or claiming New York Dock benefits. Some people may not experience a loss on 
sale of home or want to go through the procedures to claim the loss under New York 
Dock. 

036. What is loss on sale of home for less than fair value? 
A36. This refers to the loss on the value of the home that results from the Carrier 

implementing this merger transaction. In many locations the impact of the merger 
may not affect the value of a home and in some locations the merger may affect the 
value of a home. 

037. If the parties cannot agree on the loss of fair value what happens? 
A37. New York Dock Article I, Section 12(d) provides fora panel of real estate appraisers 

to determine the value before the merger announcement and the value after the 
merger transaction. 

038. What happens if a engineer sells the home for $20,000 to a family member? 
A38. That is not a bona fide sale and the engineer would not be entitled to either an in lieu 

of payment or a New York Dock payment for the difference below the fair value. 

039. What is the most difficult part of New York Dock in the sale transaction? 
A39. Determine the value of the home before the merger transaction. While this can be 

done through the use of professional appraisers, many people think their home is 
valued at a different amount. 

040. Who is required to relocate and thus eligible for the allowance? 
A40. A engineer who can no longer hold a position at his/her location and must relocate 

to hold a position as a result of the merger. This excludes engineers who are 
borrow outs or forced inside the Hub and released and engineers who have to 
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exercise seniority due to a non merger event. 

Example : Due to the new West Colton-Verma pool an engineer can no longer 
hold a position at East Yard and must work at West Colton. Since this 
is a result of the merger transaction then the engineer may be eligible. 

041. Are there any seniority moves that will be treated as required to relocate? 
A41 . Yes and the following are examples: 

Example 1: Ten turns are reduced in the West Colton-Yuma pool and ten turns 
are added in the LATC-Yuma pool. Ten senior engineers at West 
Colton may make application for those positions and be entitled to a 
relocation allowance should they meet the mileage criteria . 

Example 2: The same ten turns are moved, however, a more senior engineer on a 
City of Industry road switcher makes application for one of the turns. 
Since the senior engineer is not following his/her work nor required to 
relocate the application is a seniority move and does not trigger a 
relocation allowance. 

042. Are there mileage components that govern the eligibility for an allowance? 
A42. Yes, the engineer must have a reporting point farther than his/her old reporting point 

and at least 30 highway miles between the current home and the new reporting point 
and at least 30 highway miles between reporting points. 

Example 1: If the on-duty point for road engineers is relocated from East Yard to 
LATC, both within the same Terminal, this does not trigger a 
relocation allowance. 

Example 2: An engineer lives in Long Beach, 18 miles from his/her on duty point 
and as a result of the merger must report at West Colton, 70 miles 
from their residence. If they relocate then they would be eligible for a 
relocation allowance. 

Example 3: An engineer resides at Ontario and works at Gemco. Due to the 
merger they are required to report to West Colton. Since West Colton 
is closer than Gemco they are not entitled to a relocation allowance. 

043. At what time did an engineer need to be a home owner to qualify as a home owner 
for relocation purposes? 

A43. New York Dock protects home owners due to loss on sale of home that are caused 
by the merger. A person who purchases a home after the merger was approved in 
September 1996 would not be affected by the merger because they were not a 
home owner at that time. 

044. Will engineers be allowed temporary lodging when relocating? 
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A44. Engineers entitled to a relocation allowance shall be given temporary lodging for 
thirty (30) consecutive days as long as they are marked up. 

045. Are there any restrictions on routing of traffic or combining assignments? 
A45. There are no restrictions on the routing of traffic in the Los Angeles Hub once the 

30 day notice of implementation has lapsed. There will be a single collective 
bargaining agreement and limitations that currently exist in that agreement will 
govern (e.g. radius provisions for road switchers, road/yard moves etc.). However, 
none of these restrictions cover through freight routing. The combining of 
assignments between the Carriers is covered in this agreement and is permitted. 

046. Will the Carrier offer separation allowances? 
A46. The Carrier will review its manpower needs at each location and may offer 

separation allowances if the Carrier determines that they will assist in the merger 
implementations .. 

047. What period will be used for the TPA? 
A47. Calendar year 1998 for engineers not electing to retain SP West 

modification/engineer protection. 

048. How will Union Officers TPA's be established? 
A4B. The Carrier will average the two above and two below (on the pre-merger rosters) in 

any service. If greater than their regular TPA it shall be used. Engineers with 
unusually high or low TPA's will not be considered. 

049. Since UP engineers hired after January 13, 1998 have a five year entry rate rule and 
the SP engineers have a three year entry rate rule how will the UP engineers be 
treated at implementation? 

A49. They will come under the SP rule and will have their entry rates adjusted upward. 

Article IX -FAMILIARIZATION 

050. Are there a set number of trips that an engineer will take in learning new territory? 
A50. No, since engineers have differing experiences the number of trips will vary and the 

local chairmen will work with local operating officers on the number and type of trips 
needed. 

Article X - IMPLEMENTATION 

051. On implementation will all engineers be contacted concerning job placement? 
A51. No, the implementation process will be phased in and engineers will remain on their 

assignments unless abolished or combined and then they may place on another 
assignment. When the Carrier posts the notice on pool changes and increases and 
decreases in extra boards Local Chairman wlll assist in handling the bidding , 
application and placement process at that time and engineers may be contacted for 
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placement if insufficient bids/applications are received. The new seniority rosters 
will be available for use by engineers who have a displacement. 

052. What is meant by the term "harbor area" 
A52. The harbor area is the area from Dominguez Jct (SP) and Douglas Jct (UP) and 

dockside. Engineers that report to an on duty point within this area may leave or 
receive their train anywhere between these two points and dockside. 

053. If any existing road territory is turned into a switching territory would prior rights still 
exist? 

A53. Yes 

054. Are the road switchers that go on duty in the Imperial Valley remaining in the LA 
Hub? 

A54. Yes, pursuant to the provisions of IV D. 

055. Is the road switcher agreement E&F1-2248 going to apply for road switchers 
currently governed by it? 

ASS. Yes except that the cancellation clause has been amended to one year and the rate 
of pay is as provided in this agreement. The agreement will also now apply to all 
road switchers west of West Colton in the LA Hub. 

056. What is meant by assigned service? 
A56. Local freight and road switcher service. 
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Dear Sirs: 

November 6, 1998 
Side Letter No. 1 

During our discussions on New York Dock and extended Protection we discussed 
the issue of a pool engineer taking a single day paid absence such as a Personal Leave 
day or single day vacation and the impact it will have on his/her protection. In an effort to 
simplify the process and to provide the pool engineer with an alternative the parties agree 
that a pool engineer shall have one of the following options: 

(1) Elect a single paid personal leave or vacation day and hold their turn so that if 
it obtains a first out status they will be first out when they are marked up no less than 
24 hours later, with no deduction from their protection; or 

(2) Elect a minimum of two consecutive days paid personal leave days on pools 
whose round trip district miles are 400 or less or a minimum of three consecutive 
days on pools whose round trip district miles are more than 400 miles and not hold 
their turns . If the minimum number of consecutive days are met for each round trip, 
then no deduction will be made in their protection. 

Question #1: If the round trip district miles of a run are 390 miles and initial 
and or final terminal delay make a payment over 400 miles how many 
personal leave days must be used. 

Answer #1: Only the district miles are used for determining the number of 
personal leave days to be used . In this case two personal leave days would 
qualify for no deduction. 

Question #2: If the round trip district miles are over 400 miles how is a 
deadhead counted. 

Answer#2: Deadheads are already taken into account by using a 1 /15th 
offset for pools. Since most pools do not average 15 round trips per month a 
1/15th offset is less than using the average for each pool. As a result the 
round trip district miles are used for determining the number of personal 
leave days that would substitute for no offset and in this case three personal 
leave days would qualify. 

Question #3: If the Yuma pool returns to Mira Loma, employees in that pool 
will not know if their trip would have gone over 400 miles at the time of layoff. 
How will they be governed? 

25 

BLET Appx. 51 



Case: 1:13-cv-05970 Document#: 1-2 Filed: 08/21/13 Page 26 of 33 PagelD #:48 

Answer #3: The round trip district miles of the pool is the determining 
factor and trips that take a West Colton-Yuma pool to Mira Loma will not 
change the minimum two consecutive personal leave or vacation days since 
the regular pool round trip is 396 miles. 

(3) Elect a single paid personal leave or vacation day and not hold their turn 
resulting in payment of a single day with a corresponding 1 /15th deduction from 
protection. 

The option must be selected by the engineer at the time the personal leave or 
vacation day is granted. Engineers must file the protection form each time they take paid 
days in accordance with the above options. 

Agreed : 

General Chairman BLE 

General Chairman BLE 

General Chairman BLE 
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Dear Sirs: 

This refers to our several discussions concerning Yuma and the Carrier's plans for 
assignments at that location and the extra board plans for that area. 

Currently Yuma is the away from home terminal for West Colton crews. In addition 
there are a couple of assignments (local/road switcher) that work east and a couple of 
assignments (local/ road switcher) that work west from Yuma. Sometimes the Carrier has 
run the Imperial Valley assignments from Yuma and sometimes from West Colton. 

In addition to the provisions of this agreement, the following will apply: 

1. The two extra boards will be consolidated on a 50/50 basis with the LA Hub 
entitled to prior rights to the even number assignments up to the number of 
assignments on their extra boards when the extra boards are consolidated. 
For example, if there are three extra board assignments at time of 
consolidation then the LA Hub shall have prior rights to numbers 2, 4, and 6. 
There will then be one extra board at Yuma and the extra board at Yuma will 
be used to fill short term vacancies on all assignments that have Yuma as a 
home terminal whether LA Hub vacancies or the Hub that includes Tucson, 
and EL Centro assignments. 

2. The extra board will perform hours of service relief/turnaround service as far 
west as Niland (MP 667) in the LA Hub and as far east as is negotiated in the 
next Hub. 

3. These prior rights are to be attrited and are not under the phase out 
provisions 

Yours truly, 

W.S. Hinckley 
Agreed: 

General Chairman BLE 

General Chairman BLE 

General Chairman BLE 
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Gentlemen: 

November 6, 1998 
Side Letter No.3 

During negotiations the parties spent considerable discussion concerning the intent 
and meaning of NOTE 1 of Article I. It was agreed that further detail would be provided in a 
side letter explaining how different types of operations would be affected. 

Therefore, the following is meant to give further definition to the NOTE. 

Road Switchers: Road Switcher agreements in the controlling CSA provide for a 
25 mile limit unless specifically provided otherwise. A road switcher that goes on 
duty inside the Hub and covered by the 25 mile provisions, would be limited by those 
provisions even though the 25 miles would take the assignment into the adjoining 

Hub. For example, a road switcher at Yermo (LA Hub assignment) would therefore 
be limited to 25 miles from the station limits in either direction. Similarly a road 
switcher that goes on duty in another Hub may work to its limits even if those limits 
include part of the LA Hub. 

Locals on duty inside the Hub: Current locals that go on duty inside the Hub may 
continue to operate to points outside the Hub. New locals that go on duty in the Hub 
that will work in two or more Hubs will be established in accordance with CSA 
provisions including Article IX national ID provisions. 

Locals on duty outside the Hub: Current locals that go on duty outside the Hub 
may continue to operate to points inside the Hub. New locals that go on duty in the 
Hub that will work in two or more Hubs will be established in accordance with CSA 
provisions including Article IX national ID provisions. 

Current Pools and Pools established by Merger Agreements: These pools may 
operate between their designated terminals even if outside the Hub. At Yermo and 
Yuma they may operate up to 25 miles beyond the terminal when picking up a train 
in accordance with the 25 mile provisions of Article VI S 3. Bakersfield pool crews 
will be governed by their 25 mile provisions for trains East of West Colton but not for 
trains that are West of West Colton including the area between LATC and the 
Harbor area. 

New Pools created after this Agreement: New pool operations not covered in 
this implementing Agreement whether between Hubs or within the Hub shall be 
handled per Article IX of the 1986 National Arbitration Award. 

Extra Boards: LA Hub extra boards may go as far as Santa Barbara on the 
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Coast Line, as far as Hivolt on the line to Bakersfield from West Colton and 
Palmdale from LATC and as far as Kelso towards Las Vegas to perform hours of 
service relief. The Yuma extra board may go as far as Niland in the LA Hub to 
perform hours of service relief. 

Agreed: 

NOTE: It is not the intent to supersede the provisions of 3(c) of Article 6 of 
the controlling CBA. Hours or service relief required west of M.P. 667 
(Niland) will continue to belong to the West Colton Pool. 

Example 1: A road switcher on duty at Yermo may work in any direction up 
to the limits of its radius as set by the road switcher agreement without 
infringing on the rights of Salt Lake Hub crews. 

Example 2: A West Colton pool freight crew would continue to operate 
through freight from West Colton to Yuma and perform the same work as it 
performed pre-merger. 

Example 3: A Bakersfield pool freight crew would continue to operate through 
freight from Bakersfield to West Colton and perform the same work as it 
performed pre-merger. 

Example 4: LA Hub crews would work the Dolores unit oil train that runs to 
Mojave and back to the Basin if the home terminal is in the Basin. 

Yours truly, 

W.S. Hinckley 

General Chairman BLE 

General Chairman BLE 

General Chairman BLE 

29 

BLET Appx. 55 



Case: 1:13-cv-05970 Document#: 1-2 Filed: 08/21/13 Page 30 of 33 PagelD #:52 

Gentlemen: 

November 6, 1998 
Side Letter No. 4 

During our negotiations we discussed several times running a pool from the harbor 
area to Yermo and Yuma. Several points were discussed including having these 
operations combined with the LATC pool and having dual reporting points for the combined 
pools. Due to several uncertainties in how the Alameda corridor would operate once it was 
completed and any operating restrictions that would be placed on this area by government 
entities that are involved in its planning, building and operations, the Carrier agreed to 
remove this item from our negotiations. This withdrawal was without prejudice to either 
parties position on the appropriateness of the operations and aspects of this service and 
does not otherwise affect the merger of the two Carriers in the Harbor area. 

If this service is instituted in the future then the Carrier will serve an Article IX 
lnterdivisional Notice to cover its implementation. 

Yours truly, 

W.S. Hinckley 
Agreed: 

General Chairman BLE 

General Chairman BLE 

General Chairman BLE 
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Gentlemen : 

November 6, 1998 
Side Letter No. 5 

The parties recognize the need to coordinate the implementation of this Hub with that of the 
Roseville Hub and to allow sufficient time to properly set up pools and extra boards that an 
interim period is needed to assist in these matters. The following shall govern . 

1. The interim period shall begin with the implementation of this agreement. 

2. New York Dock wage protection shall not begin until the interim period is over 
except it shall be no longer than one year from the implementation date. Wage 
Protection during the interim period shall be known as interim protection and shall be 
governed by all the applicable provisions of this agreement. 

3. During the interim period San Joaquin engineers in the LA Hub will be required to 
continue to work pool assignments to Bakersfield and San Luis Obispo and 
supporting extra boards and will be considered as holding the highest paying 
position they can hold until the work is relocated. This will not negatively impact 
their rights to a relocation if otherwise eligible. 

4. Pool assignments and extra boards shall be established gradually to provide time to 
familiarize engineers on new assignments and still keep operations fluid . For 
example: When the West Colton-Yermo pool is established a temporary separate 
extra board will be set up to cover this service and to familiarize on the other West 
Colton assignments. When the two extra boards are sufficiently familiarized then 
they may be combined. Also the West Colton- Basin pool may be established a few 
assignments at a time to properly familiarize engineers. 

5. All pay prov1s1ons as established in this agreement shall go into effect on 
implementation day, even for the remaining LA TC/Dolores pool as it is phased out. 

31 

BLET Appx. 57 



Case: 1:13-cv-05970 Document#: 1-2 Filed: 08/21/13 Page 32 of 33 PagelD #:54 

Prior to implementation the Carrier will advise the single on duty point for the 
LA TC/Dolores pool until phased out. 

Yours truly, 

W.S. Hinckley 
Agreed: 

General Chairman BLE 

General Chairman BLE 

General Chairman BLE 

November 6, 1998 
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Mr. M.A. Mitchell 
General Chairman BLE 
44 North Main 
Layton, Utah 84041 

Dear Sirs: 

Mr. E.L. Pruitt 
General Chairman BLE 
2414 Edison HWY 

Bakersfield CA 93307 

The question was raised as to an apparent discrepancy in the milepost designations 
at Yermo. It was correctly pointed out that the mileposts in the Salt Lake Hub and Los 
Angeles Hub do not coincide at Yermo. 

During the Salt Lake Hub negotiations an agreement was not reached with all 
employees and it was necessary to proceed to arbitration. Since we were drawing new 
boundary lines the Carrier took the position that all connecting points of Hubs were 
common points and as such it would be appropriate to have the Salt Lake Hub go to the far 
West end of Yermo and the Los Angeles Hub go to the far East end of Yermo showing an 
overlap of the common terminal. 

During subsequent merger negotiations it was agreed by both parties that initial and 
final terminals were common to all pool crews that worked into and out of them. This has 
been a long standing practice especially with ID runs and it was not necessary in the future 
to "overlap" the connecting points. What is important is that all parties understand that 
Yermo terminal is in the Los Angeles Hub for filling assignments that go on duty in the 
terminal. It is an away from home point for Las Vegas crews and they may continue to 
perform the same work associated with their pools that they have performed previously. 

It was agreed that it was not necessary to "correct" the milepost designation in the 
Salt Lake Hub award as this letter sets forth the proper and intended designation of Yermo 
as a Los Angeles Hub terminal for crews with a home terminal at that location. 

Yours truly, 

W.S. Hinckley 
Agreed: 

General Chairman BLE 

General Chairman BLE 
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APPENDIX B 

AWARD 
of 
ARBITRATION BOARD NO. 458 
DATED MAY 19, 1986 

BLE 
MAY 19, 1986 

between railroads represented by the 
NATIONAL CARRIERS' CONFERENCE COMMITTEE 

employees of such railroads represented by the 
BROTHERHOOD OF LOCOMOTIVE ENGINEERS 

and 
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Section 3 - Incidental Work 

Road and yard employees in engine service and qualified ground service 
employees may perform the following items of work in connection with their own 
assignments without additional compensation: 

(a) Handle switches 

(b) Move, turn, spot and fuel locomotives 

generally 
crafts 

(c) Supply locomotives except for heavy equipment and supplies 
placed on locomotives by employees of other 

(d) Inspect locomotives 

(e) Start or shutdown locomotives 

(fl Make head-end air tests 

(g) Prepare reports while under pay 

clearances 
(h) Use communication devices; copy and handle train orders, 

and/or other messages. 

(i) Any duties formerly performed by firemen. 

Section 4 - Construction of Article 

Nothing in this Article is intended to restrict any of the existing 
rights of a carrier. 

This Article shall become effective June 1, 1986 except on such 
carriers as may elect to preserve existing rules or practices and so 
notify the authorized employee representatives on or before such date. 

ARTICLE IX - INTERDIVISIONAL SERVICE 

Note: As used in this Agreement, the term interdivisional service 
includes interdivisional, interseniority district, intradivisional and/or 
intraseniority district service. 

An individual carrier may establish interdivisional service, in 
freight or passenger service, subject to the following procedure. 

Section 1 - Notice 

An individual carrier seeking to establish interdivisional service 
shall give at least twenty days' written notice to the organization of its 
des.ire to establish service, specify the service it proposes to establish and 
the conditions, if any, which it proposes shall govern the establishiment of 
such service. 
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Section 2 - Conditions 

Reasonable and practical conditions shall govern the establishment of 
the runs described, including but not limited to the following: 

(a) Runs shall be adequate for efficient operations and reasonable in regard to 
the miles run, hours on duty and in regard to other conditions of work. 

(b) All miles run in excess of the miles encompassed in the basic day shall be 
paid for at a rate calculated by dividing the basic daily rate of pay in effect 
on May 31, 1986 by the number of miles encompassed in the basic day as of that 
date. Weight-on-drivers additives will apply to mileage rates calculated in 
accordance with this provision. 

(c) When a crew is required to report for duty or is relieved from duty at a 
point other than the on and off duty points fixed for the service established 
hereunder, the carrier shall authorize and provide suitable transportation for 
the crew. 

Note: Suitable transportation includes carrier owned or provided passenger 
carrying motor vehicles or taxi, but excludes other forms of public 
transportation. 

(d) On runs established hereunder crews will be allowed a $4.15 meal 
allowance after 4 hours at the away from home terminal and another $4.15 
allowance after being held an additional 8 hours. 

(e) In order to expedite the movement of interdivisional runs, crews on runs of 
miles equal to or less than the number encompassed in the basic day will not 
stop to eat except in cases of emergency or unusual delays. For crews on longer 
runs, the carrier shall determine the conditions under which such crews may stop 
to eat. When crews on such runs are not permitted to stop to eat, crew members 
shall be paid an allowance of $1.50 for the trip. 

(f) The foregoing provisions (a) through (e) do not preclude the parties from 
negotiating on other terms and conditions of work. 
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Section 3 - Procedure 

Upon the serving of a notice under Section 1, the parties will discuss 
the details of operation and working conditions of the proposed runs during a 
period of 20 days following the date of the notice. If they are unable to agree, 
at the end of the 20-day period, with respect to runs which do not operate 
through a home terminal or home terminals of previously existing runs which are 
to be extended, such run or runs will be operated on a trial basis until 
completion of the procedures referred to in Section 4. This trial basis 
operation will not be applicable to runs which operate through home terminals. 

Section 4 - Arbitration 

(a) In the event the carrier and the organization cannot agree on the 
matters provided for in Section 1 and the other terms and conditions referred to 
in Section 2 above, the parties agree that such dispute shall be submitted to 
arbitration under the Railway Labor Act, as amended, within 30 days after 
arbitration is requested by either party. The arbitration board shall be 
governed by the general and specific guidelines set forth in Section 2 above. 

(b) The decision of the arbitration board shall be final and binding upon both 
parties, except that the award shall not require the carrier to establish 
interdivisional service in the particular territory involved in each such 
dispute but shall be accepted by the parties as the conditions which shall be 
met by the carrier if and when such interdivisional service is established in 
that territory. Provided further, however, if carrier elects not to put the 
award into effect, carrier shall be deemed to have waived any right to renew the 
same request for a period of one year following the date of said award, except 
by consent of the organization party to said arbitration. 

Section 5 - Existing Interdivisional Service 

Interdivisional service in effect on the date of this Agreement is not 
affected by this Article. 

Section 6 - Construction of Article 

The foregoing provisions are not intended to impose restrictions with 
respect to establishing interdivisional service where restrictions did not exist 
prior to the date of this Agreement. 

Section 7 - Protection 

Every employee adversely affected either directly or indirectly as a 
result of the application of this rule shall receive 
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the protection afforded by Sections 6, 7, 8 and 9 of the Washington Job 
Protection Agreement of May 1936, except that for the purposes of this Agreement 
Section 7(a) is amended to read 100% (less earnings in outside employment) 
instead of 60% and extended to provide period of payment equivalent to length of 
service not to exceed 6 years and to provide further that allowances in Sections 
6 and 7 be increased by subsequent general wage increases. 

Any employee required to change his residence shall be subject to the 
benefits contained in Sections 10 and 11 of the Washington Job Protection 
Agreement and in addition to such benefits shall receive a transfer allowance of 
four hundred dollars ($400.00) and five working days instead of the "two working 
days" provided by Section lO(a) of said agreement. Under this Section, change of 
residence shall not be considered "required" if the reporting point to which the 
employee is changed is not more than 30 miles from his former reporting point. 

If any protective benefits greater than those provided in this 
Article are available under existing agreements, such greater benefits shall 
apply subject to the terms and obligations of both the carrier and employee 
under such agreements, in lieu of the benefits provided in this Article. 

This Article shall become effective June 1, 1986 except on such 
carriers as may elect to preserve existing rules or practices and so notify the 
authorized employee representatives on or before such date. Article VIII of the 
May 13, 1971 Agreement shall not apply on any carrier on which this Article 
becomes effective. 

ARTICLE X - LOCOMOTIVE STANDARDS 

In run-through service, a locomotive which meets the basic minimum 
standards of the home railroad or section of the home railroad may be operated 
on any part of the home railroad or any other railroad. 

A locomotive which meets the basic minimum standards of a component of 
a merged or affiliated rail system may be operated on any part of such system. 

ARTICLE XI - TERMINATION OF SENIORITY 

The seniority of any employee whose seniority-in engine or train 
service is established on or after November 1, 1985 and who is furloughed for 
365 consecutive days will be terminated if such employee has less than three (3) 
years of seniority. 

-20-
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PUBLIC LAW BOARD NO. 6740 

Case No . 2 
Award No. 2 

PARTIES TO DISPUTE: BROTHERHOOD OF LOCOMOTIVE ENGINEERS 

- -- - ----· -an&:"" ----

BURLINGTON NORTHERN AND SANTA FE 
RAILWAY COMPANY 

QUESTION AT ISSUE 

Does the Agreement proposed by the Carrier to govern the 
establishment and operation of interdivisional freight 
service with home terminal at Stockton, California, to 
operate between Stockton and Bakersfield, California, 
satisfy the requirements of Sections 1 and 2 of Article IX of 
the May 19, 1986, BLE Arbitrated National Agreement? 

ARTICLE IX - INTERDIVISIONAL SERVICE 

Section 1- Notice 

An individual Carrier seeking to establish interdivisional service shall give at least 
twenty days' written notice to the organization of its desire to establish service, specify 
the service it proposes to establish and the conditions, if any, which it proposes shall 
govern the establishment of such service. 

Section 2 - Conditions 

Reasonable and practical conditions shall govern the establishment of the runs 
described, including but not limited to the following: 

(a) Runs shall be adequate for efficient operations and reasonable in 
regard to the miles run, hours on duty and in regard to other conditions 
of work. 

(b) All miles run in excess of the miles encompassed in the basic day shall 
be paid for at a rate calculated by dividing the basis daily rate of pay in 
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effect on May 31, 1986 by the number of miles encompassed in the 
basic day as of that date. Weight-on-drivers additives will apply to 
mileage rates calculated in accordance with this provision. 

(c) When a crew is required to report for duty or is relieved from duty at a 
point other than the on and off duty points fixed for the service 
established hereunder, the Carrier shall authorize and provide suitable 
transportation for the crew. 

Note: SUitable transportation includes Carrier owned or 
provided passenger canying motor vehicles or taxi, but 
excludes other forms of public transportation. 

( d) On runs established hereunder crews will be allowed a $4.15 meal 
allowance after 4 hours at the away from home terminal and another 
$4.15 allowance after being held an additional 8 hours. 

(e} In order to expedite the movement of interdivisional runs, crews on 
runs of miles equal to or less than the number encompassed in the 
basic day will not stop to eat except in cases of emergency or unusual 
delays. For crews on longer runs, the carrier shall determine the 
conditions under which such crews may stop to eat. When crews on 
such runs are not permitted to stop to eat, crew members shall be paid 
an allowance of $1.50 for the trip . 

(f) The foregoing provisions (1) through (e) do not preclude the parties 
from negotiating on other terms and conditions of work .... 

Section 3 - Procedure 

Upon serving a notice under Section 1, the parties will discuss the details 
of operations and working conditions of the proposed runs during a period of 20 days 
following the date of the notice. If they are unable to agree, at the end of the 20-day 
period. with respect to runs which do not operate through a home terminal or home 
terminals of previously existing runs which are to be extended, such run or rums will be 
operated on a trial basis until completion of the procedures referred to in Section 4. This 
trial basis operation will not be applicable to runs which operate through home terminals. 

Section 4 - Arbitration 

(a) In the event the Carrier and the organization cannot agree on the 
matters provided for in Section 1 and the other terms and conditions 
referred to in Section 2 above, the parties agree that such dispute shall 
be submitted to arbitration under the Railway Labor Act, as amended, 
within 30 days after arbitration is requested by either party. The 
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arbitration board shall be governed by the general and specific 
guidelines se forth in Section 2 above .. .. 

Section 5 - Existing Interdivisional Service 

Interdivisional service in effect on the date of this Agreement is not 
affected by this Article. 

This Board, upon the whole record and all the evidence, finds as follows: 

That the parties were given due notice of the hearing; 

That the Carrier and Employees involved in this dispute are respectively Carrier 
and Employees within the meaning of the Railway Labor Act as approved June 21, 1934; 

That this Board has jurisdiction over the dispute involved herein. 

The Burlington Northern Santa Fe Railway Company (hereinafter referred to as 

BNSF or the Carrier) transports substantial international freight that arrives in containers 

at the ports of Los Angeles and Long Beach, California. BNSF ships this freight east to 

Chicago via its so-called "racetrac/C' which operates through San Bernardino and 

Barstow, California and Winslow, Arizona. 

After the containers are unloaded at Chicago, the Carrier transports them to ports 

in Seattle, Washington and Portland, Oregon over its Northern lines. After the containers 

are loaded onto ships, the trains that transported them, so-called "buggies" or "bare 

tables," return to Southern California to pick up loaded containers for the trip to Chicago 

over the "racetrack." The Carrier refers to this as "I-5" traffic since the tracks over 

which these trains operate parallel highway Interstate 5 on the west coast. Both the 

Carrier's "bare table" traffic operating southward and its .. 1-5" freight traffic operating 

northward is growing appreciably. 
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As a result of the merger of the Union Pacific Railroad (hereinafter referred to as 

the Union Pacific or the UP) and the Southern Pacific Transportation Company 

(hereinafter referred to as the Southern Pacific or the SP) the Carrier gained trackage 

rights between Keddie and Stockton, California. 

BNSF has iI!termodal facil!ti~§_~t_th_t". _~~-~onQ/Oaklan~GalifQJ:Ili_aJ!.oi;ts . On 

July 20, I 972, the so-called "Riverbank Run-Through" Agreement was negotiated with 

the Brotherhood of Locomotive Engineers (hereinafter referred to as the BLE or the 

Organization) for engine service employees and the United Transportation Union 

(hereinafter referred to as the UTU) for ground service employees. This Agreement 

allows double-ended pool crews to operate in interdivisional service between Richmond 

(Oakland) and Calwa (Fresno) California. These pool crews operate through the terminal 

at Stockton and the terminal at Riverbank, California. 

As the Carrier's "I-5" traffic began to increase, it was absorbed into the Riverbank 

run-through pools. According to the Carrier, for several reasons, it soon became obvious 

that using this interdivisional (ID) pool to handle traffic to and from Stockton, California, 

was inefficient. 

Currently, crews in the Riverbank run-through pools go on duty at Richmond and 

are transported by highway 76 miles to Stockton where they take charge of the train and 

operate it the 125 miles to Fresno. Because these ID pool crews are transported over 

crowded Northern California highways from Richmond to Stockton, travel time is 

difficult to estimate. Moreover, trains operating south to Stockton operate over Union 

Pacific tracks that are controlled by the UP. Therefore, the UP detennines when BNSF 

trains will be released to operate to Stockton. 
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There have been times when a BNSF train has blocked the UP mainline at 

Stockton waiting for a crew to arrive from Richmond. This adversely affects Union 

Pacific's operations. At other times, a pool crew arrives at Stockton before the 

southbound train arrives. This reduces the legal hours of service available to crews and it 

is not unusual for crews to outlaw before they reach Fresno. - - - - -- ---
In order to increase the number of trains it may operate on the "I-5" corridor, the 

Carrier intends to obtain trackage rights over the UP between Stockton and Bakersfield, 

California, a distance of approximately 236 miles. The Carrier estimates that securing 

such trackage rights will double its capacity. 

On September 8, 2003, the Carrier served notice on the Organization pursuant to 

Article IX, Section 1, of the May 19, 1986 Award of Arbitration Board No. 458 to 

establish interdivisional service between Stockton and Bakersfield, California through the 

terminals of Riverbank and Fresno. Stockton would be the home terminal and 

Bakersfield the away-from-home terminal for this ID service. The Carrier included a 

proposal with its September 8, 2003, notice specifying the service it intended to establish 

and the conditions it proposed to govern this interdivisional service. 

On October 16, 2003, the Carrier held a joint meeting with the BLE and the UTU 

to discuss its notice to establish ID service between Stockton and Bakersfield, California. 

As a result of discussions at that meeting, the Carrier modified the proposal it had 

appended to its September 8, 2003, notice. According to the BNSF, its modified proposal 

included several benefits that exceed the "reasonable and practicar• conditions required 

by Article IX, Section 2, of the 1986 Award of Arbitration Board No. 458. For instance, 

Engineers in this ID service would receive a meal allowance greater than that provided by 
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the BLE National Agreement; all mi !es in excess of a basic day were to be paid for at the 

conductor-only overmile rate; Locomotive Engineers in this service would be allowed to 

advance their vacations to coincide with layover days at the home terminal; they would 

be allowed to mark up during the last 24-hour calendar day of vacation to avoid missing a 

gj~_!Ild they ~Q_uJ4_not!>~r~qaj_rnd .tQJJ!i..d~~ mQYiug_in_fue_ Qpp_o.site_.cfu.ec.tion~---- __ 

The Carrier maintains that it made it manifestly clear to the Organization at the 

October 16, 2003 meeting that the modified proposal was contingent on the proposal 

being ratified and if the proposal was not ratified the enhanced benefits in the proposed 

agreement would be withdrawn. The agreement failed ratification. Therefore, the 

dispute was submitted to arbitration in accordance with Article IX, Section 4, of the 1986 

Award of Arbitration Board No. 458. The matter came before this Board for a hearing on 

March lO, 2004. Based on the evidence and arguments advanced by the Organization 

and the Carrier at that hearing, this Board hereby renders the following decision. 

FINDINGS and OPINION 

On February 26, 2004, the Organization advised the Carrier that it does not 

consider the proposed interdivisional pool freight service between Bakersfield and 

Stockton "new" service. Rather, in the Organization's view, the Carrier is attempting to 

establish interdivisional service within the current Richmond - Calwa interdivisional run 

that has been in existence since 1972. According to the Organization, Article IX of the 

1986 BLE National Agreement prohibits carriers from establishing interdivisional service 

within and overlapping an existing interdivisional run. 

This Board respectfully disagrees with the Organization's contention that the 

proposed ID service does not constitute new interdivisional service. In our opinion, the 
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interdivisional service proposed by the Carrier in its September 8, 2003, notice involves 

new freight business to and from the Pacific Northwest on BNSF's Northern California 

Division. There are 236 district miles between Stockton and Bakersfield whereas the ID 

run between Richmond and Fresno is 194 miles . Moreover, the new ID run will operate 

through Fresno to. l!_akersf!.el~ while the Rive~!lllk ID PO..c!l~- ~top at Eresno_. __ 

On the Riverbank interdivisional service, Richmond and Calwa (Fresno) are the 

home terminals for the pool freight crews. On the interdivisional service proposed by the 

Carrier, Stockton will be the home tenninal for the pool freight crews and Bakersfield 

will the away-from-home terminal. The new interdivisional service proposed by the 

Carrier will be separate and distinct from the Riverbank ID run, in this Board's opinion. 

The Organization argues that a March 31, 1987 decision rendered by the Informal 

Disputes Committee that was established pursuant to the 1986 BLE National Agreement 

supports its position that the Carrier does not have the right under Article IX of the 1986 

National Agreement to establish interdivisional service between Stockton and 

Bakersfield, California, since this proposed interdivisional service is within and 

overlapping an existing [Riverbank] interdivisional run. However, a careful reading of 

that the decision actually supports the Carrier's position in the instant dispute, in our 

opinion. 

In the dispute that was before the Informal Disputes Committee, the Southern 

Pacific Transportation Company had superimposed elongated interdivisional service on 

preexisting interdivisional service. That, of course, is not what BNSF is proposing. For 

example, the current 76 miles between Richmond and Stockton that is part of the 

Riverbank: run will not be included in the interdivisional service proposed by the Carrier. 
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Additionally, the Riverbank run will continue to exist after the proposed interdivisional 

service between Stockton and Bakersfield is established. Engineers will work in both 

pools. The proposed Stockton-Bakersfield ID run will not affect the existing Richmond-

Fresno ID run. 

The lnfo!:ffial disputes Committee went on to find that: 

"The Carriers have the right to establish extended or 
rearranged interdivisional service and it constitutes new 
service within the meaning of Article IX unless it is a 
substantial re-creation of the prior interdivisional service 
designed solely to obtain the more favorable conditions in 
the 1986 National Agreement" (underscoring added). 

In the instant dispute, the Carrier is not proposing a "substantial re-creation" of 

the Richmond-Fresno interdivisional service, in the opinion of this Board. Nor is this 

new interdivisional service "designed solely" to obtain the more favorable conditions in 

the 1986 BLE National Agreement. Rather, the objective of the new service is to 

increase freight traffic on BNSF's Northern California Division and to make this 

operation more efficient by eliminating the deadheading of pool crews from Richmond to 

Stockton and allowing them to run through Fresno to Bakersfield. 

That the proposed interdivisional service will traverse some of the same territory 

traversed by the Riclunond-Fresno ID pools does not make it impermissible under Article 

IX of the 1986 BLE National Agreement, in this Board's opinion. As explained above, 

the Carrier is not simply superimposing elongated interdivisional service on preexisting 

interdivisionaJ service to obtain the more favorable conditions in the 1986 BLE National 

Agreement. Rather, it is proposing to establish new interdivisional service in Northern 

California to increase its freight service between the Pacific Northwest and Southern 

California and to make this service more efficient. The Carrier has the right to establish 
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this interdivisional service pursuant to Article IX of the 1986 BLE National Agreement, 

in our judgment, notwithstanding the Organization's objections. 

Article IX, Section 2, of the 1986 BLE National Agreement mandates that 

"reasonable and practicaf' conditions must govern interdivisional service that is 

proposed by a carrier. Article IX, Section 2, sets forth exam les ofreasonable and _ - --- -- -- -·--- - -- ·-

practical conditions, such as the runs must be reasonable regarding miles run and hours 

on duty. Section 2 also explains how employees are to be compensated when miles run 

exceed the miles encompassed in the basic day. Further, it requires carriers to provide 

employees suitable transportation when a crew is required to report for duty or is relieved 

from duty at a point other than the on and off duty point established for the interdivisional 

service. It also provides crews a meal allowance and, under some circumstances, an 

allowance when they are not allowed to stop and eat. 

Article IX, Section 2, expressly states that the parties may negotiate other terms 

and conditions of employment in addition to those set forth in Section 2 (a) - (e). If they 

are unable to reach an agreement and arbitration is invoked, the arbitration board is 

governed by the general and specific guidelines set forth in Section 2. 

The conditions proposed by the Carrier for the Stockton-Bakersfield 

interdivisional service exceed the reasonable and practical conditions required by Article 

IX, Section 2, of the 1986 BLE National Agreement, in this Board's opinion. The 

proposed run is 236 miles, which is not unreasonable or impractical. Pool crews should 

be able to complete this run in eight hours, according to the Carrier. Crews will be 

provided suitable transportation when they are required to report for duty or are relieved 
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from duty at points other than Stockton or Bakersfield. They will also be allowed meal 

allowances in accordance with BLE National Agreements. 

The conditions that the Carrier proposed for the Stockton-Bakersfield 

interdivisional service exceed those required by Article IX, Section 2, of the 1986 BLE 

National Agreement in several respects. For inst~ce, th~ ~gr~ement co11~£a__':fpq!_..Q{ ..... . - -- ·- -· ·-

the board" arrangement that the Organization proposed. Additionally, employees in this 

service will be allowed to advance their vacations to coincide with layover days at the 

home terminal. They will also be allowed to mark up during the last 24-hour calendar 

day of their vacation so as to avoid missing a round trip. Further, if these employees are 

required to perform local freight work they will receive the pre-1985 switching 

allowance. 

Since pool Engineers on the interdivisional service proposed by the Carrier also 

will work the Richmond-Fresno ID run they should receive the benefits provided by the 

Riverbank Run-through Agreement, according to the Organization. Among other 

benefits, this would include overtime after 10 hours and payment at the conductor-only 

ovennile rate for all miles in excess of those encompassed in the basic day. The 

Organization contends that these employees are also entitled to continuous held-away-

from home terminal pay after the expiration of 16 hours and a monetary allowance if they 

are required to change trains between their initial and final terminals. 

With one exception, this Board does not find the Organization's proposals 

warranted. It is noteworthy that some of these proposals, such as the ovennile rate and a 

meal allowance in excess of that provided in the BLE National Agreement, were in the 

tentative agreement that failed ratification. 
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A compelling argument can be made that employees should not receive benefits 

in arbitration that they expressly rejected during negotiations. This Board agrees with 

that logic. This is particularly so in the present case where the Carrier specifically 

informed the BLE that the modified proposal that was agreed to on October 16, 2003, 

coE tained benefits that w.~re CJY'~~s_!y conting~t Q!l raJiftcation of this JHQILQ.sal_and 

these enhancements would be withdrawn if the proposal were not ratified. Nevertheless, 

under the unique circumstances extant in this case, we find that Locomotive Engineers in 

the proposed interdivisional service between Stockton and Bakersfield are entitled to the 

conductor-only overmile rate even though overmiles are entirely unrelated to this new 

interdivisional service. 

In 1990, the former Santa Fe Railway Company asked its Locomotive Engineers 

for financial relief in order to avoid bankruptcy. The Engineers agreed to freeze their 

wages for five years to help the Santa Fe avoid a potential bankruptcy. Because of this 

concession, their basic daily rate of pay is below the national average for Locomotive 

Engineers. As a quid pro quo for this concession, the Santa Fe agreed to allow Engineers 

in Riverbank ID service the conductor-only ovennile rate for all miles in excess of those 

encompassed in the basic day. Engineers earned that benefit and it should be continued 

for employees in the Stockton - Bakersfield ID service, in this Board's opinion. Other 

than this, the agreement proposed by the Carrier for this interdivisional service shall be 

adopted. That agreement is appended hereto and made part ofthis Award. 
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reasoned that if the parties wanted to preclude any further rearrangement of existing 

interdivisional runs under a 1985-86 Article IX notice, they certainly had the opportunity to 

clarify that intent. What they did say was: 

"Interdivisional service in effect on the date of this Agreement is not affected by 
this Article." 

It is clear there is no barrier to serving an Article IX notice to rearrange and/or extend an 

existing interdivisional run, and the notice would be deemed invalid only if it were shown to be a 

substantial re-creation of existing service designed to take advantage of the more favorable Article 

IX, Section 2 conditions. 

The record supports BNSF's position in this dispute. There is no substantial re-creation 

of any existing interdivisional service in question here. BNSF found it necessary to extend and/or 

rearrange existing interdivisional service in the face of significant operational necessities brought 

about due to a significant increase in volume. We must conclude that notice was proper and that 

the proposed conditions meet those required under the National Agreements. 

Award: 

The questions at issue are answered in the affirmative. 

~~~ 
Chair and Neutral Member 

~~ 
Carrier Member 

Fort Worth, Texas 
April 12, 2004 
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PARTIES 

TO 

DISPUTE 

BURLINGTON NORTHER.'1 RAILROAD ) 
) 

AND ) 
) 

u~ITED TR.A.~SPORTATIO~ L~ION ) 

A \.;,;,RD SO. l 

CAS~ ~~O. l 

STA!~~~~T OF CLAIM: 

Claim of Lake Superior Seniority District Conductor 
D. D. Peterson, Brakemen J. D. Finn 3nd R. D. ~aki 

for 313 ~iles at the through freight race ~pp~ica~le 
to 126-145 cars handled, in lieu of 219 miles allowed 
for March 16, 1984, when they pcr:onned unassigned 
freight service in and out of the terminal at Kelly 
Lake, Minnesota. 

All analogous subsequent claims are covered by this 
submission as set forth in paragraph (C) of Item "F" 
of Mediation Agreement signed January 13, 1955 
(N.M.B. Case A-4495) and by this reference are hereby 
made a part· of this claim. 

BACKG~OlJ!;D: 

a. His to rv o( Dispute 

The issue in this case is whether Lhc Carrier ?roperly ~as 

established interdivisional service as provided in Article Xll o: ch~ 

1972 National Agreement with the Orsanization. As the Carrier notes. i: 

so the claim muse fail, but if not the claim is valid. 

The dispute underlying the claim in this case centers arou~d 

freight service maintained by the Carrier between Kelly Lako, Minnesoca 

in the heart of Minnesota's iron ore councr~ and the Carrier's ore docks 

at Allouez. Wisconsin on Lake Superior from which the ore is shi?~ed. 

This freight service has operated since the turn of che century. Kelly 
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Lake, which is one hundred miles northwest of Superior, Wisconsin is 

and always has been the away from home terminal for all unassigned chain 

gang pool freight and chain gang ore pool service crews. Allouez is the 

home terminal for such crews. 

In 1923 technology enabled the crews operating between Kelly 

Lake and Allouez to complete their work within the hours of service law. 

The parties agreed that crews could operate through Kelly Lake without 

taking rest so long as Kelly Lake remained a terminal where the automatic 

re~ease rule applied. The 1970s saw the emergence of the taconite industry 

in the iron ore range. Plants opened at points beyond Kelly Lake. When 

those plants were serviced by Carrier crews, under the automatic release 

rule the crews ended a day when they entered Kelly Lake and began a new 

one when they left that point. 

On January 17, 1984 the Carrier served notice on the Organization 

pursuant to Article XII of the 1972 National Agreement that it wished to 

establish interdivisional service between Allouez and Kelly Lake. The 

effect of this action would eliminate the automatic release rule and thus 

payment for a second day to crews leaving Kelly Lake to service plants 

beyond that point. The Organization challenged the Carrier's right to 

take such action. The Carrier was unable to obtain an agreement with the 

Organization. The Carrier unilaterally instituted interdivisional service 

on March 16, 1984. 

The Organization filed the claim in the instant case the 

purpose of which is to test the Carrier's right to establish inter

divisional service. The claim was denied. The denial was appealed to 
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the highest officer of the Carrier designated to hear such disputes. 

However, the dispute remains unresolved, and the parties have placed it 

before this Board for determination. 

b. Parties' Positions 

The Organization bases the claim upon conductors' Rule 15(b) 

and trainmen's Rule 74(c), otherwise known as the automatic release rules, 

providing that conductors and trainmen arriving at their away from home 

terminal end their service and are automatically released from their 

previous run or trip. They are entitled to a new day when they depart 

from that terminal. In the case of Kelly Lake conductors and trainmen 

are released automatically when they reach the terminal and are entitled 

to a new day when they depart from there to service the taconite plants. 

The Organization points out that for 85 years Kelly Lake has been a distant 

or away from home terminal for the ore crews and freight crews passing 

through it. The Organization emphasizes that in 1925 it agreed the crews 

would not stop to rest at Kelly Lake in return for which Kelly Lake 

would always be the away from home terminal for the crews and the point 

at which the automatic release rules would apply. 

The Organization argues that the Carrier had no authority under 

Article XII of the 1972 trrU National Agreement to take the action at 

issue in this case. Emphasizing that Article XII allows a Carrier to 

"establish" interdivisional service, the Organization points out that 

ore crews and freight crews operated through Kelly Lake in intraseniority 
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service, the same as interdivisional service for purposes of Article 

XII, for many years prior to the 1972 National Agreement. The Organization 

urges that the procedures for institution of "interdivisional" service 

set forth in Section 1 of Article XII have no application to existing 

service. The Organization cites the agreed upon questions and answers 

relating to Article XII which it contends, taken as a whole, evidence the 

intent of the parties that Article XII apply to interdivisional service 

to be instituted in the future. In further support of its position, the 

Organization points to Section 4 of Article XII which provides that 

"[I]nterdivisional, interseniority district, intradivisional or intra

seniority district service in effect on the date of this Agreement is 

not affected by this rule ... The Organization maintains that inasmuch 

as intraseniority district service at Kelly Lake existed at the time the 

1972 agreement became effective, that service was unaffected by that 

agreement by virtue of Section 4 of Article XII. 

The Organization points out that none of the assignments going 

through Kelly Lake were altered by virtue of the Carrier's attempted 

institution of interdivisional service under Article XII of the 1972 

National Agreement. The Organization maintains that the Carrier's 

sole motive in instituting interdivisional service pursuant to Article XII 

was to eliminate Kelly Lake as a terminal where the automatic release rules 

apply. The Organization alleges that action violated existing agreements 

and contends that for this Board to approve of such action by the Carrier 

would constitute a change or amendment in existing agreements which is 

beyond the jurisdiction of this Board. 
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The Carrier maintains that under Article XII of the 1972 

National Agreement, as well as the System I-D Agreement of June 28, 1972 

specifying the conditions governing conductors and trainmen assigned to 

interdivisional service established under the 1972 National Agreement, 

the Carrier had the right to establish the service at issue in this case. 

The Carrier argues that the agreements contain no prohibition against 

establishing interdivisional service at Kelly Lake simply because it has 

not been a crew change point for unassigned freight service and because 

ore pool crews have operated into, out of and through that terminal in 

intraseniority district service. 

The Carrier argues that one of the fundamental purposes of the 

1972 National Agreement was to remove impediments, such as automatic 

release rules, to the establishment of new runs and new service. The 

Carrier emphasizes that the service established in this case was an 

extended run which by its nature necessarily runs through noncrew change 

points and retraces the route of preexisting service. The Carrier vigorously 

asserts that nothing in the 1972 National Agreement or the System I-D 

Agreement restricts the establishment of interdivisional service under 

these circumstances nor preserves the existence of terminals. The Carrier 

argues. that for this Board to so rule 'would add to existing agreements 

which is beyond the jurisdiction of this Board. 

The Carrier contends that in essence the Organization argues 

that its approval is necessary for the establishment of interdivisional 

service pursuant to Article XII of the 1972 National Agreement. The 
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Carrier characterizes such a result as absurd and points to the existence 

of five interdivisional runs which were established without the Organiza

tion 1 s consent. The Carrier maintains that this Board should not hand the 

Organization effective veto power over the establishment of service pursuant 

to Article XII. 

Finally, the Carrier urges that the same constructive payment 

sought in this case could have been obtained, if the Organization was 

entitled to it, from a Section 7 arbitration board as provided in the 

National Agreement article. Citing awards under a corresponding section 

of the BLE National Agreement which denied such claims, the Carrier 

maintains that there is no basis for such a claim as the Organization makes 

here. The Carrier contends that the Organization improperly seeks here 

what it knows it cannot obtain through a Section 7 arbitration and urges 

that this Board not allow the tactical maneuver to succeed. 

FINDINGS: 

The Board upon the whole record and all the evidence finds 

that the employees and the Carrier are employees and Carrier within the 

meaning of the Railway Labor Act, as amended, 45 U.S.C. §§151, et ~ 

The Board also finds that it has jurisdiction to decide the dispute in 

this case. The Board further finds that the parties to the dispute were 

given due notice of the hearing in this case. 

The parties recognize and are in agreement that this case turns 

upon Section 4 of Article XII of the 1972 National Agreement which provides 
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that "[I]nterdivisional, interseniority district, intradivisional or 

intraseniority district service in effect on the date of this Agreement 

is not affected by this rule." 

The Carrier is quite correct that one of the major purposes of 

the 1972 National Agreement was to afford Carriers relief from certain 

restrictive and financially costly work rules. The Carrier's point is 

consonant with the fundamental principle of agreement interpretation 

..... 
that individual parts of an agreement should be interpreted in a manner 

consistent with its overall purpose or purposes . 

. ~owevert it is an even more fundamental proposition of agreement 

interpretation that language in an agreement which is clear and unambiguous 

on its face is not subject to interpretation. We believe Section 4 of 

Article XII is clear and unambiguous. It provides that Article XII shall 

have no applicability to intraseniority district service existing on the 

' effective date of the agreement. We find this language so clear and 

unambiguous that there is simply no room for interpretation. 

Even if there is room for interpretation of Section 4 of 

Article XII, we find the Organization's interpretation of that provision 

more persuasive than the interpretation the Carrier would place upon it. 

Again, the language itself strongly supports the Organization. While 

the Carrier has raised several plausible arguments in the abstract, the 

Carrier has proffered no plausible explanation of the meaning of that 

language. The gravamen of the Carrier's position is thattSection 4 

notwithstanding,the Carrier may establish interdivisional service under 
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Article XII. That position fails to give any effect to the language of 

Section 4. To do so would violate a basic tenant of agreement inter

pretation that all provisions of an agreement must be given effect. The 

Board believes it cannot follow this tenant and at the same time accept 

the Carrier's position. 

We find it significant that, as the Organization has repeatedly 

emphasized, the Carrier made no operational changes in the service at 

issue in this case when it established interdivisional service. The 

Carrier acknowledges that the motivation and effect of instituting such 

service under Article XII is to extinguish the automatic release rules 

applicable at Kelly Lake. We believe, as the Organization urges, that 

Article XII contemplates actual operational changes as part of the 

institution of service thereunder. 

The awards relied upon by the Carrier are not persuasive. They 

involve arbitration of the terms and conditions applicable to the 

establishment of interdivisional service. Each involved the establish

ment of such service where none previously existed. Furthermore. each 

award involved actual operational changes. Accordingly, those awards 

are distinguishable 

In the final analysis we must conclude that the Carrier's 

attempt to establish interdivisional service in the instant case must 

fail. The Carrier is precluded from establishing interdivisional service 

under Article XII of the 1972 National Agreement for ore pool crews and 

pool freight crews operating through Kelly Lake. 
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A[JARD 

Claim sustained, 

:¥'4c~f~,d0~ / 
William £. Fredenberger, Jc. ~. 
Chairman and 

Carrier Member 
f?_·~·~ M. ~.Winter 

EmPloyee Member 

DATED:~~ I lC\C&b 

··~ 
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DISSENT TO 

AWARD NO. 1 OF PUBLIC LAW BOARD NO. 3800 

Those who appose interdivisional servicet broadly definedt will take 
great comfort, and find great support in this Award. It can easily be 
read to bar the establishment of any such service. 

All service, provided by~ carrier on January 27, 1972, necessarily 
had to fit at least one of the agreement-specified categories: 
"interdivisional, interseniority district, intradivisional or 
intrasenfority district service." YEt this Award holds that 
Interdivisional Article "shall have no applicability to {such) service. 11 

If the Article has 11 no applicability" to any existing service, what can 
it apply to? 

Thus, it would seem that, in an attempt to give effect to the language 
of Section 4 in the 1972 Agreement Article, the Board has developed a 
reading of that Section which will give no effect to all of the other 
provisions of the Article. 

Such a result was not inevitable. First, Section 4 does not say that 
the Article shall have "no applicability 11 to "service in effect on the 
date of this Agreement". Instead. the actual language is "service in 
effect on the date of this Agreement is not affected by this rule". It 
is a long way from leaving existing service unaffected to saying that 
the Article has 11 no applicability 11 to, can never affect, existing 
service. 

Second. under the actual. "is not affected" language of the Section, 
there is a perfectly plausible explanation of its meaning: existing 
service does not necessarily come under the ambit of the Article, does 
not immediately have to be renegotiated under its tenns and does not 
automatically become subject to the various tradeoffs in the Article. 

Third, under the actual, "is not affected" language of the Section, the 
Article could be used to reach, to alter, to change existing runs, if a 
Carrier chose to serve such a notice, to pursue negotiations and, ~ 
possibly arbitration, and then to put the service into effect. As other 
Boards have recognized. there is nothing in the actual language barring 
such action. Under this Awardt seemingly, the right to do so will have 
to be bought agaln, even though it was bought at least twice already. in 
both the Nationa and the system master I-D Agreements. 

The Award can also be read to require "actual operational changes" as a 
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April 10. 1986 
Page 2 

sine .9.!@. !!Q!!. to the establishment of service under the Article. 
Actually, given the fixed configuration of railroads, such changes are 
rare. A train still runs, just as it always has, from A through B to C. 
Usually, B is eliminated as a crew change point, and either a home, or 
an away-from-home terminal is no more. 

But that is not always the case. For instance, Arbitration Board No. 
368, BLE v. DRGW (Schoonover) dealt with the creation of a road 
switcher, taking over work formerly performed by pool freight crews. 
But much more to the point, there is Award No. 1 of Arbitration Board 
No. 446, BLE v. BN (laRocco). That Award, treating the exact same run 
as in question here, recognized that the corresponding B~ticle CJTa' 
apply, and that the proposed service was within the scope of the ~ 
Article. And it should be noted that the BLE Agreement contains the 
exact same Section 4 language as was at issue here. 

We hope that this dissent makes the error of this Board's treatment of 
Section 4 quite apparent. If it does not, and if this Award is widely 
followed, the Interdivisional Article will have been rendered almost 
completely meaningless. That would hardly compare with the conceded 
"basic tenant of agreement interpretation that all provisions of an 
agreement must be given effect. 11 

3004ap088601c09 
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SPECIAL BOARD OF ADJUSTMENT 6741 
AWARD NO. I 

Parties co Dispute: THE BURLINGTON NORTHERN AND SANTA FE RAILWAY CO. 
and 

BROTHERHOOD OF LOCOMOTIVE ENGINEERS 

Questions at Issue: 

L Does the Carrier's notice dated May 30, 2003, to establish interdivisional service 
between Kansas City and Wellington/Arkansas City via several routes satisfy the 
requirements of Sections 1and2 of Article IX of the May 19, 1986, BLE 
Arbitrated National Agreement? 

2. If the answer to question no. 1 is "Yes:" 

Does the agreement proposed by the Carrier to govern the establishment and 
operation of interdivisional service with home tenninal at Kansas City to operate 
between Kansas City and Wellington/Arkansas City, satisfy the requirements of 
Sections I and 2 of Article IX of the May 19, 1986, BLE Arbitrated National 
Agreement? 

If not, what conditions are deemed to be reasonable and practical? 

Background: 

In a letter dated February 24, 2003, the Carrier informed the Organization that under 

Article IX of the May 19, 1986 Award of Arbitration Board No. 458, the BNSF wanted to 

establish interdivisional service between Kansas City and Wellington or Arkansas City, Kansas, 

through the terminal ofNewton, Kansas. The Organization notified the Carrier in a letter dated 

March 10, 2003, that the Carrier's notice was improper. 

The Organization and the Carrier met in Kansas City to discuss the matter March 19-20, 

2003 . Following the meeting in Kansas City, the Carrier served a new proposal dated April 3, 

2003. Another meeting was held to discuss this new proposal on April 29, 2003. The Carrier 

served the final proposal dated July 8, 2003, with the anticipation of implementing this final 

proposal on July 16, 2003 . The Carrier implemented the service between Kansas City to 
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Wellington or Arkansas City via Newton on July 16, 2003 . On October 10, 2003, a final edited 

version of the implemented proposal was sent to the Organization. 

Members of the Organization began to submit time claims for violation of the 

Interdivisional Agreement. In response, the Organization sent a letter to the Carrier dated 

January 21, 2004, requesting that the Canier agree to arbitration to settle this dispute. The 

Canier agreed and this dispute is properly before this Board SBA 6741. 

The two questions at issue before this Board deal with the propriety of a notice to 

establish interdivisional service between Kansas City and Wellington/Arkansas City through 

Newton and the conditions attendant to that service. It is BLE's position that since BNSF pays 

penalties to run crews through Newton, Kansas, then BNSF has the right to operate 

interdivisional service through that tenninal so long as the penalty is paid. According to BLE, the 

proposed service is essentially a re-creation of an existing interdivisional service run. BNSF 

believes that the creation of the new service that eliminates the penalty proves that the service is a 

new service. 

At issue are all of the BNSF routes between Kansas City and Wellington or Arkansas City, 

Kansas. There are two routes between Kansas City and Emporia (an intermediate station between 

the terminals): the northern route via Topeka and the southern route. There are three potential 

routes between Emporia and Arkansas City. Finally, there are two potential routes between 

Emporia and Wellington. Prior to February 24, 2003, this tenitory was governed by the so-called 

Emporia Run-through Agreement. 

The Emporia Run-through Agreement provides: 

Interdivisional pool freight engineers will operate between the terminals of Kansas 
City, Kansas, and Arkansas City, Newton, and Wellington, Kansas. Kansas City 
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will be the home terminal and Arkansas City, Newton, and Wellington will be the 
away-from-home terminals. 

The Emporia Run-through Agreement established interdivisional service between Kansas 

City and three away-from-home terminals: Arkansas City, Wellington, and Newton. The 

Emporia Run-through made Newton an away-from-home terminal for Emporia Run-through 

engineers. 

The next element of the Emporia Run-through Agreement that is pertinent is found under 

the section "Calling Crews:" 

Engineers in interdivisional service will be called first-in, first-out at each terminal 
subject to their availability under the Hours of Service Law. At the home terminal, 
Kansas City engineers will be called first-in, first-out from two pools - a 
Wellington pool and an Arkansas City/Newton pool. At the away-from-home 
terminals, engineers will be called first-in, first out, regardless of pool designation. 

The Emporia Run-through Agreement created two pools with a home terminal of Kansas 

City. One pool worked to Wellington; the other to either Arkansas City or Newton. Newton is a 

terminal and there are no provisions in the Emporia Run-through Agreement allowing BNSF to 

operate Kansas City crews through Newton to either Arkansas City or W eUington. The territory 

between Newton and either Arkansas City or Wellington belongs to Newton engineers. 

Contractually, if a train is to be moved in either direction between Newton and Arkansas City or 

Wellington, that work belongs to Newton crews. 

The portion ofBNSF between Wellington and Kansas City is part ofBNSF's "racetrack." 

The racetrack is the high-speed corridor between the California shipping ports and Chicago. 

BNSF, under then existing agreement provisions and traditional operating initiatives, is surpassing 

this line's capacity, and the traffic levels continue to increase. Therefore, BNSF feels obligated to 

evaluate available options and prepare for increasing traffic in the existing track configuration. 
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BNSF contends that it needs the flexibility to operate trains between Kansas City and 

Wellington/ Arkansas City, in either direction, over any of the available routes without penalty. 

On February 24, 2003, BNSF served notice to establish interdivisional service between 

Kansas City and Wellington through the terminal ofNewton. The Kansas City - Arkansas 

City/Newton pool was rearranged as was the Kansas City-Wellington pool. Engineers might have 

to seek their away terminals over several different routes. The Carrier implemented the final 

proposal on August 1, 2003. The BLE-T believes the notice is improper and that is does not 

meet the requirements of the National Agreement. Hence, the two questions at issue. 

The Organiz.ation's Position: 

The Organization contends that the Carrier's Article IX Notice of Arbitrated Award No. 

458 is improper and without merit. The Organization avers that interdivisional service between 

Kansas City and Wellington/Arkansas City via Newton was an established interdivisionaJ run and 

that the Carrier had been operating interdivisional service since 1988. The Organization contends 

that the Carrier is determined to get something through arbitration that they are not willing to do 

with bargaining. 

Over the years, there were three separate interdivisional pools operating out of Kansas 

City. Two of the pools operated through Emporia to final destination of Wellington or Arkansas 

City. The other pool worked to Newton and then traded crews with the engineers with the home 

terminal of Newton. Trains that were run in the Kansas City to Newton pool were trains 

designated to run over the northern route from Newton to La Junta and down through 

Albuquerque and on to the transcon moving west to the coast. The Carrier was not prevented 

from running either the Arkansas City or Wellington Pool through Newton to the final terminal 
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without changing crews in Newton. Side letter number S of the imposed Emporia Run-through 

Agreement gave the Carrier the right to do so. Side letter S went on to say in part : 

"It is understood between the parties that while ID engineers may be required to 
operate trains over the Kansas City Division - First Subdivision from time to time 
because of detours, time sensitive traffic, etc., it is not the parties' intent that ID 
engineers be required to regularly perform local work en route." 

By running a Kansas City to Wellington/ Arkansas City crew through Newton to the 

distant terminal entitled the engineers to another basic day start for running through a home 

tenninal. According to the Organization, when the Carrier uses a Wellington or Arkansas City 

crew to run from Kansas City to the distant terminal via Newton the actual miles are 262. But 

with the extra basic day start for running an established interdivisional crew through the terminal 

ofNewton, the Carrier pays a total of317 miles. 

The Organization offered to allow the Carrier to run from Kansas City to Wellington or 

Arkansas City via any route they chose for the payment of269 miles. The Organization avers that 

if every engineer got paid the same amount regardless of which route they took, sometimes the 

engineer would make a few extra dollars. If the Carrier chose to run you through Topeka with 

the actual miles of279, the Carrier would benefit with the same payment. The Organization avers 

that this would stop the basic day penalty payments for running through Newton, and give the 

Carrier the right to move a train over any route. 

The remedy sought by the Organization includes the following: 

A. maintain the "Over Mile" rate that was bought and paid for; 
B. maintain the basic day payment for trading trains unnecessarily; 
C. pay the 269 miles for each trip regardless of which route is taken; 
D. pay the Newton Extra Board Engineers the $50 flat rate payment for being used to 

provide HOSL relief for interdivisional trains; and 
E. force the Carrier to maintain the separate pools of Kansas City/Wellington and 

Kansas City/Arkansas City. Regardless of where the Carrier decides to send the 
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train, require that depending on what pool the engineer is assigned to he be 
required to tie up at the correct distant terminal. 

The Carrier's Position 

The Carrier contends that the notice was served under the authority of Article IX of the 

1986 Award of Arbitration Board No . 458, an Award commonly referred to as BLE's 1986 

National Agreement, Section I of Article IX states: 

An individual carrier seeking to establish interdivisional service shall give at least 
twenty days' written notice to the organization of its desire to establish service, 
specify the service it proposes to establish and the conditions, if any, which it 
proposes shall govern the establishment of such service. 

The procedures are covered by Section 3: 

Upon the serving of a notice under Section I, the parties will discuss the details of 
operation and working conditions of the proposed runs during a period of20 days 
following the date of the notice. If they are unable to agree, at the end of the 20-
day period, with respect to runs which do not operate through a home terminal or 
home terminals of previously existing runs which are to be extended, such run or 
runs will be operated on a trial basis until completion of the procedures referred to 
in Section 4 [arbitration]. This trial basis operation will not be applicable to runs 
which operate through home terminals. 

According to the Carrier, the question is whether, under the provisions of Article IX, the 

Carrier has the right to serve notice to extend or rearrange established interdivisional service. The 

place to go in order to resolve this question is the Informal Disputes Committee established to 

interpret the 1986 Award of Arbitration Board No. 458. One of the questions submitted to this 

panel was "Can established interdivisional service be extended or rearranged under this Article 

[Article IX]?" The Carrier contends that this Committee places the questions at issue in 

perspective: 

The threshold question is whether Carriers may extend or rearrange interdivisional 
service established prior to the effective date of Article IX of the 1986 Arbitrated 
National Agreement. It should be noted that the Article IX, Section 2 conditions 

- - -attached.to interdivisional service are more favorable to the Carriers...than_the.terms 
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and conditions in Article VIII of the May 13, 1971 National Agreement. The 
second but related issue is whether the conditions under which the interdivisional 
service was previously established are carried forward with the extended or 
rearranged interdivisional service made pursuant to notice under Section 1 of 
Article IX. 

The Carrier concludes that the question contemplated the effect Article IX has on existing 

interdivisional service, i.e., interdivisional service in effect prior to the 1986 Award. In addition, 

the question before the Informal Disputes Committee contemplated both the extension and 

rearrangement of a pre-1986 interdivisional run. The Carrier contends that the question is 

whether the Carrier can extend and/or rearrange elements of interdivisional service between 

Kansas City and Wellington/Arkansas City? The Carrier avers that the Informal Disputes 

Committee provided the following guidelines: 

The Committee concludes that the parties must reach a balanced application of 
Article IX. The carriers have the right to establish extended or rearranged 
interdivisional service and it constitutes new service within the meaning of Article 
IX unless it is a substantial re~reation of the prior interdivisional service designed 
solely to obtain the more favorable conditions in the 1986 National Agreement. 

The Carrier concludes that existing interdivisional service can be extended or rearranged 

pursuant to an Article IX notice under the 1986 Award, unless the change is "designed solely to 

obtain the more favorable conditions in the 1986 National Agreement." The Carrier contends that 

the changes desired for this service contemplate a far more efficient and economical initiative 

designed to address a limited physical configuration in the face of exploding traffic growth. 

The Carrier refers to the decision of Public Law Board 5121 wherein the test is described 

that must be applied when determining whether the proposed rearrangement is a substantial re-

creation of the prior interdivisional service designed solely to obtain the more favorable conditions 

in the 1986 National Agreement. 
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.. each proposed change (rearrangement/extension) in existing interdivisional 
service must be subjectively measured against the recognized tests, to determine if: 

(A) The carrier's proposed change represents a legitimate and necessary 
rearrangement motivated by operating exigencies? 

(B) The carrier's proposed change is merely an opportunistic maneuver, singularly 
designed to take advantage of more favorable conditions in the new national 
agreement?" 

BNSF concludes that the proposed change is driven by operating exigencies and cannot be 

construed to be an opportunistic maneuver designed to take advantage of any Section 2 condition. 

Findings: 

This Board is aware that there is a significant history of cases where carriers have desired 

to extend or rearrange existing interdivisional (ID) service under Article IX notice ( l 986 

Agreement). One historic example involves the Union Pacific's desire to modify an interdivisional 

run established under the 1971 Agreement that was later modified (extended - rearranged) 

pursuant to a second notice under the 1971 Agreement. The significant language is that there has 

been a recognition that existing ID runs may be modified - even ifthe second notice is served 

under the same agreement provisions that established the run initially: 

The Board finds from its review of the record that there are no contractual 
prohibitions against the Carrier establishing an interdivisional run from Fremont to 
North Platte and North Platte to Fremont. Accordingly, we find no contractual 
defect in the Carrier's notice dated October 2, 1984. 

The Board finds from the weight of the probative evidence that the parties 
covenanted by virtue of the May 13, 1971 National Agreement that carriers could 
establish interdivisional runs at the discretion of management, subject to the 
organization's right to challenge whether these runs were unreasonably long or 
were encompassed with burdensome conditions of work. But the entire tenor and 
principle thrust of the 1971 National Agreement was that no existing rules, 
regulations, and agreements should hereafter constitute or be a bar to a carrier 
establishing interdivisional runs when, in its judgment, the operating exigencies 
required such runs. 
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The Board finds no provision in the appropriate terms of the December 16, 1971 
Agreement and Implementing Notice of May 1, 1972, that indicates or suggests 
that the Carrier could not, or was in any way prohibited from or limited in, 
establishing another interdivisional run within the territorial confines of Council 
Bluffs and North Platte, subject to the requisite Agreement provisions. 

The parties should recognize that, even before the 1986 Agreement, there was recognition 

that new interdivisional service could be established over and in lieu of existing interdivisional 

service. While the above award deals with the Brotherhood of Locomotive Engineers, the same 

dispute was advanced by other organizations. Union Pacific took the same position with UTU. 

However, before the case progressed to arbitration, the 1985 National Agreement took effect. As 

a result, Union Pacific withdrew the pending new ID notice under the 1972 National Agreement 

and replaced it with a notice served under Article IX of the 1985 National Agreement. Even 

though UTU had previously agreed to enter into arbitration under the 1972 notice, when Union 

Pacific served the new 1985 notice, UTU reassessed its position and grieved. While finding in 

favor of Union Pacific, the Board reasoned : 

Predictably, the organization re-asserted its previous position that "any" notice that 
proposed interdivisional service covering North Platte and Fremont was 
contractually improper because of the pre-existence of interdivisional service over 
the same general geographical area (North Platte - Council Bluffs) . Ostensibly 
because of the chilling effect caused by the "new" proposal, there was essentially 
no progress in a (negotiated) resolution to the Fremont dispute. 

The Board found three pivotal sub-issues involved in the dispute. Only two of these sub-

issues are applicable to the case at hand. The first sub-issue addressed by the Board is: 

1. Does the earner' s existing interdivisional service operating between North Platte 
and Council Bluffs, which includes Fremont as an intermediate point, constitute a 
(per se) contractual bar (Article IX, Section 5) from any proposed re-arrangement 
of such existing (interdivisional) service over a portion of the same geographical 
area? 

PLB 5121 found : 

-9-

BLET Appx. 96 



A review of past practice, the applicable contractual provisions and the cited authorities is 
persuasive - the preexistence of interdivisional service over a particular geographical area 
does not, per se, constitute an absolute contractual (procedural) bar to a carrier's proposal 
to rearrange such (interdivisional) service within such territorial confines. 

The second applicable sub-issue addressed the re-issuance of a new notice: 

3. Assuming the carrier's initially (October 2, 1984) proposed modification to 
the existing interdivisional service (North Platte - Council Bluffs) 
technically qualified as a permissible re-arrangement (i.e., not barred under 
the preceding National Agreements), what disqualifying effect did the 
summary withdrawal of such notice, and the concurrent re-issuance of a 
new notice on November 12, 1986 have, if any, under the provisions 
{expressed/implied) of Article IX of the 1985 National Agreement? 

The Board found: 

Clearly, had this (1986) proposal represented this carrier's first effort to reform the 
Fremont interdivisional operation, we might view such a proposal differently [i.e., 
initiated immediately after the (1985) negotiated changes in the National 
Agreement]. The "timing" of such proposal would have raised a rebuttable 
presumption that it was subterfuge - i.e., designed solely for the purpose of 
replacing more onerous conditions (expenses) negotiated into the existing (North 
Platte/Council Bluffs) interdivisional agreement, with the new (Article IX) terms 
and conditions. However, such a scenario is materially different from the sequence 
of events which precipitated this dispute. 

This board is persuaded that the carrier's opportunistic maneuver [original (1984) 
notice withdTawal and concurrent (1986) republication], albeit admittedly done for 
the sole purpose of accessing the new (1985) terms and conditions, was a 
reasonable and predictable part of the carrier's continuing effort to rearrange the 
involved interdivisional service so as to make Fremont a more economically viable 
(crew) terminal point. Under such circumstances, we are not persuaded that the 
carrier's actions run afoul of the conditions recognized by the LaRocco (Disputes) 
Committee in their interpretation of the identical verbiage in the (arbitrated) BLE 
Agreement. 

In the final analysis PLB 5121 found that the proposed changes were not a re-creation of 

an existing interdivisional run and determined that the Article IX notice was proper. 

Based upon the circumstances of record and the credible evidence and arguments, 
this Board is persuaded that the carrier's proposed changes in interdivisional 
service, between North Platte and Fremont, is not a "re-creation" of existing 
(North Platte - Council Bluffs) interdivisional service, designed solely to access the 
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new (National Agreement) terms and conditions while avoiding the expense and 
logistical problems involving transportation of crews to/from Council Bluffs; such 
proposal qualifies as a permissive re-arrangement of existing interdivisional 
service. Therefore, we find the carrier's 1986 republished proposal to be 
procedurally proper. 

The above award affirms that rearrangement of an existing interdivisional service run is 

appropriate under the 1985-86 Article IX conditions so long as it is not a substantial re-creation 

of existing service designed to access more favorable terms. Even under the interdivisional 

arrangements in place prior to 1985-86, there was recognition that the carriers had the right, 

under the National Agreements, to rearrange existing interdivisional service pursuant to a "new" 

notice. It has historically been held that the impediment to rearranging an existing interdivisional 

run would be to substantially recreate it in order to access benefits that are one-sided, i.e., "carrier 

friendly only" conditions. Bearing in mind that the idea of rearranging existing interdivisional runs 

is not a concept that arose after 1985-86, the following language of the Informal Disputes 

Committee is significant: 

In addition to the Southern Pacific example, the carriers provided instances where 
new interdivisional service overlapped or extended existing interdivisional service 
pursuant to the 1971 Agreement even though Article VIII. Section 4 of the 1971 
National Agreement is substantively identical to Article IX, Section 5 of the 
Arbitrated National Agreement. The former provision did not impose a restraint 
on creating new interdivisional service over territory covered by an existing 
interdivisional agreement. See Public Law Board No. 3765, Award No. 1 
(Seidenberg). During the recent round of national bargaining, the parties were 
well aware of the well entrenched past practice. If they wished to deviate from the 
past practice, the parties would have written unequivocal language in Article IX, 
Section 5 to the effect that an extension or rearrangement of present interdivisional 
service could never be construed as new interdivisional service within the meaning 
of Article IX. 

The parties negotiating the 1985-86 National Agreement knew there was a history of 

preexisting interdivisional runs being rearranged pursuant to subsequent notice under previous 

national accords. The Informal Disputes Committee, charged with interpreting the 1986 Award, 

-11-

BLET Appx. 98 



. . . 

AWARD 

The Agreement proposed by the Carner to govern the establishment and operation 

ofinterdivisional freight service with home terminal at Stockton, California, to operate 

between Stockton and Bakersfield, California, satisfies the requirements of Section l and 

-~ction 2 of Article IX of the Ma 19 I 986 JlLf...Arhittated_National Agreement 

However, the following provision shall be added to that Agreement for the reasons set 

forth above: 

"All miles in e:ccess of the miles e11compassed irr tlle basic 
day shall be paid/or at the co11d11c1or-011/y overmile rate. 
Car scale and weight-on-drivers additives will apply to 
mileage races calculated in accordance with this 
provision. tJ 

The Agreement is appended hereto and incorporated into this Award. 

Robert M. O'Brien, Chairman and Neutral Member 

Gene L. Shire, Carrier Member 

Dated: I~ ~/ oUJtJ"( 
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COMPANY CAS£ NO. 19 

PARTIES TO THE DISPUTE: 

UNION PACIFIC TRANSPORTATION CO. 

-and-

BROTHERHOOD OF LOCOMOTIVE ENGJNEERS and TRAINMEN 

QUESTIONS PRESENTED 

BLE (Former CNW) 

Is the Carrier's Notice dated August 24,2000, purporting to establish dual destination 
Interdivisional Service between South Pekin, Illinois and Proviso/Clinton proper, in 
light of previously existing agreements for this service? 

If the, answer is in the affirmative, the next question is: "Are the terms and 
conditions of the proposed agreement reasonable and practical under the tenns of 
Article IX Interdivisional Service of the 1986 Arbitration Award No. 458"? 

Union Pacific Railroad Company 

Did Article IX, Section 5 "Existing Interdivisional Service" of the Award of 
Arbitration Board No. 458 allow the Carrier to serve notice and implement 
interdivisional conditions over properties subject to prior interdivisional service 
agreements? 

BACKGROUND 

In this case, the employees and the Organization contest Carrier's October 1, 2000 

implementation of proposed Memorandum of Agreement No. 16100 I 0048, dated August 24, 2000, 

(including modifications set forth in three (3) Side Letters negotiated with BLE on or about 

September 18, 2000). 1 

1[In proposing MOA No. 1610010048, Carrier relied upon Article IX,§ 5 of the Award of 
Arbitration Board No. 458. Even though related Side Letters negotiated by skilled bargainers for 
the Parties contained provisions more beneficial to the employees than those set forth in Article 
IX,§ 2 of the Award of Arbitration Board, No. 458 Divisions 404 in Chicago and 848 in South 
Pekin voted not to ratify that proposed Interdivisional Service Agreement,]. 

1 
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The dispute originated when Carrier invoked Article IX, Section 5-"Existing Interdivisional 

Service" of the Award of Arbitration Board No. 458, which alJows the Carrier to serve notice and 

implement interdivisional conditions over properties subject to prior interdivisional service 

agreements. In that connection, in 1972 the BLE and the former C&NW had consummated two (2) 

agreements providing for Interdivisional service (between the Northern and Southern Zones of the 

former Galena seniority Division): the first for employees operating in such service between South 

Pekin (Peoria, Illinois; Southern Zone) and Proviso (Chicago, Illinois; Northern Zone) and the 

second for Interdivisional service between Clinton, Iowa and South Pekin, Illinois. Operation under 

these agreements continued in one form or another until 1995, when the Union Pacific Railroad 

Company filed an application with the SIB to merge with the C&NW. 

Pursuant to approval from that agency, in June 1996 the Parties entered into the 

BLE/C&NW-UPRR Merger Implementing Agreement. In or around September 1996, under Article 

H-"New Operations'', Section 6(e) of that Merger Implementing Agreement, the Carrier initiated 

irregular through freight pool service between the home terminal of Chicago (generally Proviso; 

CTC) with Clinton, Iowa and South Pekin, lllinois the dual destination away-from-home terminals. 

Carrier maintains that with implementation of that pool, the 1972 ID agreements referred to above 

were superseded in favor of the New Operations conditions set forth in the 1996 Merger 

Implementing Agreement. 

In early August 2000, the Carrier's operating department elected to relieve congestion in the 

Chicago terminal by routing two manifest trains--the MPRAS and MASPR--west out of Proviso 

(Chicago) to Nelson, and then south through South Pekin to the destination terminal at the Alton 
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Southern Railroad in East St. Louis, Illinois. Those trains formerly traversed the congested Chicago 

terminal (CTC) east and south through Yard Center, down the former C&EI to the Alton and 

Southern. Since the projected return trip would avoid Chicago as well, this new routing 

contemplated a redeployment of forces by Carrier from the east side of Chicago to the west. On that 

basis, on August 24, 2000 the Carrier served notice to both the BLE and the UTU, under Article IX 

of the Award of Arbitration Board No. 468, to establish interdivisional pool freight service home 

terminated at South Pekin, with dual destination away-from-home terminals at Proviso (Chicago) 

and Clinton, Iowa. According to the Carrier, it Carrier intended to redeploy Chicago manpower back 

to South Pekin to protect the two manifest trains referred to above, and to protect the Irregular 

through freight traffic running between South Pekin and Proviso in the Now Operations dual 

destination pool described, supra. 

Following initial discussion between the Parties concerning the Carrier's August 24, 2000 

proposed MOA No. 16100 l 0048, the BLE general Chairman responded by letter of August 28, 2000, 

as follows: 

This office is in receipt of Union Pacific Director J. Albano's August 24, 2000 Notice 
regarding the Carrier's desire to establish a dual destination Intcrdivisional Freight Pool with 
South Pekin, Illinois as the home terminal to operate either to Chicago, Illinois or Clinton, 
Iowa via Nelson, Illinois. 

Mr. Albano requested conditions as set forth in Article IX, Interdivisional. Service, Section 
2, as amended, of the 1986 Arbitration Award 458. This office considers the August 24, 
2000 Notice inappropriate, as the IDR Service requested therein negates the conditions and 
two preexisting IDR Agreements dated July 16, 1972, Proviso to South Pekin and April 17, 
1972 Clinton - South Pekin respectively. 

As I am sure both of you are aware, Article II, Section B, 3, 4, and 5 of the June 6, 1996 
Merger Implementing Agreement placed the CNW Lines (New Operations) under the 
conditions found in the Arbitration Award 458, and Public Law 102-29, PEB 219of1991. 
Article IX, Section 5 of the 1986 Arbitration Award 45 8 did not alter Interdivisional Service 
Agreements which were in effect on the date of the Arbitration Award. 
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The July 16, 1972 Proviso - South Pekin IDR Agreement and the April 17, 1972 IDR 
Agreement were in effect prior to the 1986 Arbitration Award 458. Thus, there were and are 
existing IDR Agreements in effect for the IDR Service as requested in Mr. Albano's August 
24, 2000 Notice to this Organization. 

Article II, New Operations, Section A, Paragraph 5, SubsectionD and E of the June 6, 1996 
Merger Implementing Agreement established 2 Interdjyjsional Freight Pools. The first IDR 
Freight Pool established South Pekin as the home terminal and Clinton, Iowa is the away 
from home terminal. The second IDR Freight Pool which has dual destination, established 
Chicago, Illinois (CTC) as the home terminal and South Pekin and Clinton as the away from 
home terminals. 

The Merger Implementing Agreement does not provide for IDR Service, with South Pekin 
as the home terminal and Chicago and Clinton as the away from home terminals. The April 
17 and July 16, 1972 IDR Agreements are applicable to the IDR Service requested in the 
August 24, 2000 Notice. 

Carrier's request to combine the South Pekin to Clinton IDR Pool Freight Seivice 
established under the Merger Implementing Agreement with a new IDR Pool Freight 
Service, South Pekin to Proviso, does not cancel the provisions of the previously existing 
agreements. 

In addition, the provisions of Section 3 of Article IX of Arbitration Award 45 8 do not apply 
to runs which operate through a definite tenninal. Rule I I (a) of the BLE CNW Schedule 
of Agreements identifies Nelson, Illinois as a definite tenninal, hence the need for the 1972 
IDR Agreements. 

Therefore, we are not agreeable to operate the IDR Runs as identified in Mr. Albano's 
August 24, 2000 letter on a trial basis, as the IDR Service requested is not under the 
auspices of Arbitration Award 458, because of the preexisting IDR Agreements. 

In light of the progress made during our negotiations on August 24, 2000 in the Carrier's 
Omaha, Nebraska Office, we are agreeable to further negotiations on this subject manner 
which are tentatively scheduled for September 7, 2000 in Chicago, Illinois. 

Additional discussions between the Parties resulted in three (3) tentative Side Letters, all 

dated September 19, 2000, reading, in pertinent part as follows: 

•••••• 
MOA #1610010048 Side Letter #1 

Consistent with the NOTE at Article ill, Section l(a) of the above referenced IDR 
Agreement, this will confinn our understanding that the six (6) month post-implementation 
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period beginning November l, 2000 and running through April of 2001 will be used to 
determine whether or not an employee is "adversely affected." 

This six (6) month period is being established to create a fair test period, that is unaffected 
by the Increase in traffic due to the closure of the Mississippi River. To be considered 
"adversely affected," an employee must demonstrate diminished earnings in no less than four 
(4) of the six (6) months. 

*** 

MOA#l610010048 Side Letter No. 2 

This refers to the above captioned agreement and our discussion held in conference in your 
office on September 13, 2000. 

This will confirm our understanding that, so long as the IDR conditions set forth in 
MOA# 16100 l 0048 are in effect, crews working in the Chicago (CTC) to Clinton/South Pekin 
pool established pursuant to the ''New Operations" set forth in the Mikrut Award 
Implementing the UP/C&NW Merger Agreement, Article 11, Section 5( d), will not be used 
in straight-away, through freight service between Chicago and South Pekin. This Is with the 
further understanding that such crews will continue to operate between Chicago and Clinton 
under Article 11, Section 6(d) as referred to above. In the event MOA#l610010048 is. 
suspended, cancelled, or otherwise modified in pertinent part, operations between Chicago 
and South Pekin will resume and be governed by Article 11, Section 6(d) as referred to 
above. 

"'"'* 
MOA #1610010048 Side Letter No. 3 

This is In reference to the above captioned agreement and our discussions held In conference 
in your office on September 13, 2000, regarding relocation provisions contained in Article 
N. 

During our discussions, both parties agreed that it is our intent to avoid force assigning any 
employees to South Pekin. In an effort to avoid having to force assign, we are agreeable to 
treating any employees who may be required to work out of South Pekin during the initial 
implementation of the interdivisional service described herein, in the same manner that we 
have handled furloughed employees making temporary transfers. 

In other words, reasonable travel expenses to the new work location will be allowed, the 
Carrier will absorb the cost of lodging, and a per them allowance for meals of $3 5. 00 per day 
will be provided. 

In this particular instance, the Carrier is agreeable to providing these benefits for a period of 
90 days after the implementation of the ID Service to any engine service employee forced to 
South Pekin (for employees who do not reside In or around South Pekin). At the conclusion 
of that 90day period the manpower situation at South Pekin will be evaluated and if it is still 
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necessary to supplement the work force at South Pekin with employees from Chicago, the 
above-described benefits will be extended for a second 90-day period. 

At the conclusion of the two 90-day periods (180-days), the provisions of Article IV -
Protection Benefit Provisions will be applicable to any employee who is forced to relocate 
to South Pekin. 

Again, this particular option is offered in an effort to avoid forced relocations to South Pekin, 
and to determine during the 180-day period whether additional manpower will be necessary 
at South Pekin. This will provide the Carrier with the opportunity to employ people, if 
necessary, at South Pekin to avoid forced relocation to the extent possible and to provide a 
reasonable period in which to assess manpower requirements . 

•••••• 

After BLE Divisions 404 in Chicago and 848 in South Pekin refused to ratify the proposed 

MOA # 1610010048, even as modified by the above-quoted Side Letters, the Organization reverted 

to the position set forth in its August 28, 2000 letter, supra, to which the Carrier responded by letter 

dated September 25, 2000, as follows: 

This refers to our recent discussions concerning establishment of dual destination 
interdivisional service home tenninaled at South Pekin, Illinois and operating via Nelson to 
either Chicago, lllinois or Clinton, Iowa. 

Pursuant to Article IX of the Award of Arbitration Board No. 458, on August 24,,2000, the 
Carrier served notice to establish the ED service referred to above. By letter dated August 28, 
2000 you advised your position that Carrier's August 24* notice was inappropriate under 
Article IX, See. 5 of the Award of Arbitration Board No. 458, asserting that that provision 
"did not alter interdivisional service Agreements in effect on the dates of the respective 
National Agreements." In regard to operating via Nelson, you further asserted that "the 
provision's of [Art. IXj See. 3 ... do not apply to runs which operate through a definite 
terminal. We disagree with both assertions. 

First, Article IX, Sec. 5 of the Award of Arbitration Board No. 458 merely allowed that ID 
service (rather than ID service "agreements") in effect on the date those agreements became 
effective would not be affected by this article. Article IX, Sec. 5 does not prevent the Carrier 
from establishing the ID service referred to in the first paragraph since neither ID agreement 
to which you referred in your August 2e letter had been currently implemented, nor is the 
nature of the service presently contemplated substantially similar to that outlined in either 
preexisting agreement. 
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Second, Art. IX, Sec. 3 concerns itself with operation through a "home terminal" rather than 
through a "definite terminal" as you've set forth. On August 241h, Nelson was not a home 
terminal for any crew operating in thru-freight service. 

Accordingly, neither Article IX, See. 5 nor Art. M Sec. 3 of the Award of Arbitration Board 
No. 458 support your contention that the Carrier's August 24th notice was inappropriate. 
Because Art. DC, See. 3 provides for operating JD service on a trial basis after a period of20 
days following the date of the notice, please accept this as notice of the Carrier's intent to 
establish such ED service on October 1, 2000 under the conditions set forth in the Carrier's 
latest proposal tendered this date. 

Failing resolution after on-property handling, the Parties referred the dispute to this Board for final 

and binding determination in arbitration. 

POSITIONS OF THE PARTIES 

The Organization takes the position that Section 5 of Article IX of the 1986 Arbitration 
Award No. 45 8 bars the Carrier from rearranging the existing service between Proviso and 
South Pekin and South Pekin and Clinton. Section 5-"Existing Interdivisional Service" reads 
as follows: Interdivisional service in effect on the date of this Agreement is not affected by 
this Article. 

From 1972 until the implementation of the Union Pacific/Chicago and North Western 
Merger, which took place on September 16, 1996 Interdivisional Service in this territory was 
in effect and was covered by two Interdivisional Agreements. The proposed service is 
covered by existing Interdivisional Service Agreements between the Brotherhood of 
Locomotive Engineers and the Chicago and N orthwestem Railroad. These agreements were 
in effect and the service was operating in 1986 at the time Arbitration Award No. 458 became 
effective. 

The locomotive engineers at South Pekin desire that the previously existing conditions from 
1972 continue as the conditions remained in effect from 1972, post 1971 National Agreement 
and remained in effect post-1986 Arbitration Award 458. As just an example, the meal 
period provisions survived because of Section 5 of the 1986 Arbitration Award No. 458 
which simply did not permit the Carrier to alter existing Interdivisional Agreements. The 
proposed service contemplated by the Union Pacific and placed into operation by the 
provisions of Article IX of Arbitration Award No. 458 does not extend the runs to a more 
distant location. The proposed Interdivisional Service Agreement does not meet the test of 
an extension of the previously existing runs. The Award of Special Board of Adjustment 
(Procedural) between the BLE and BNSF with Chairman David P. Twomey should also 
apply to this case. 
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The fundamental underpinnings of the former agreements had changed by reference to the 
New Operations provisions of the 1996 Merger Implementing Agreement. The underlying 
conditions of the two 1972 agreements-regularly assigned through-freight Jnterdivisional 
service-were negotiated away by reference to the New Operations provisions of the Merger 
Implementing Agreement. Like others before it, that implementing agreement forever altered 
the nature and complexion of the operations that existed on the C&NW railroad prior to the 
merger. When the Carrier elected to serve ID notice, that notice was predicated upon 
conditions extant when the notice was served, rather the conditions extant prior to the merger. 
Because the New Operations became the law of the land, no ID service existed under those 
operating conditions. Accordingly, the union's reliance upon Article IX, Section 6 is 
misplaced since, by its own terms, that provision contemplates "existing" interdivisional 
service. The New Operations contained no "existing" Interdivisional service. 

In the alternative, should the Board find that the two prior ID Agreements survived, it must 
still find the Carrier's notice proper under the resolution oflssue 3 or BNSF. Those awards 
stand for the proposition that carriers may serve notice and implement proposals for now ID 
service in territories subject to pre-existing ID conditions so long as the proposals contain 
operational changes of a gravity sufficient to Indicate that the proposal was more than. a mere 
ruse to obtain more favorable conditions under the 1986 National Agreement. The 
fundamental shift in traffic arising as a consequence of the merger, coupled with 
implementation of the New Operations (and concurrent abandonment of regularly-assigned 
through freight service) as an "intervening event", would more than rationalize the propriety 
of the Carrier's notice even under "Issue No. 3" or "BNSF standards". 

The Carrier's proposal contained operational changes to comport with irregular through 
freight service under the Now. Operations as opposed to the premcrger regularly assigned 
through freight ID service contemplated in the early agreements. These changes were 
necessitated by operation of a bilateral agreement, and not through any unilateral action 
initiated by the Carrier. The union should not now be heard to complain that the notice is 
improper when it negotiated over, and accepted consideration in connection with, the 
operational changes giving rise to the Carrier's August 24, 2000 ID service notice. 
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The issues in controversy in this case are not matters of first impression and the Board does 

not sail in unchartered waters. Following the issuance of Arbitration A ward 45 8, the BLE/NCC 1986 

National Agreement Informal Disputes Committee, (John B. LaRocco, Neutral Member), was 

presented by the Parties to the 1986 National Agreement with Issue No. 3 regarding the interpretation 

and application of Article XII: "[C]an established Interdivisional Service be extended or rearranged 

under this Article?" In resolving Issue No. 3, Neutral Member LaRocco traced the development of 

the restrictive Section 6 language to Article VIII, Section 4 of the '1971 National Agreement, finding 

that Art. VIII, Section 4 did not impose a restraint on new interdivisional service over territory 

covered by an existing Interdivisional agreement. Accordingly Mr. LaR.occo found that Section 5 does 

not restrict the carriers from rearranging or extending existing interdivisional service (Id. at 3) and 

went on to hold (Id at 4-6): 

... a Carrier may not use Article IX as a pretext for taking advantage of the more favorable 
conditions set forth in Section 2 of Article IX Section 5 of Article IX bars a carrier from 
proposing only a minor modification in an existing interdivisional run with the motive of 
procuring the more favorable conditions .... The Carriers have the right to establish extended 
or rearranged jnlerdjvislonal service and it constitutes new servjce within the meaning of 
Anicle IX unless it is a substantial re·creatlon of the prior Interdivisional seryice designed 
solelv to obtain the more favorable conditions [n the 1986 National Agreemont. 

Further enlightenment concerning the conditional rights of carriers described by the foregoing 

decision in Issue No. 3 when Neutral Member David Twomey reviewed a BNSF proposal purporting 

to modify a preexisting ID agreement by changing the work allocation, equity recovery format, and 

calling procedures. In rejecting the unilateral changes proposed by the Carrier in that case, Arbitrator 
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Twomey reviewed Arbitrator LaRocco' s decision in Issue No. 3 and distinguished the circumstances 

before him, as follows [Id. at 6]: 

The Disputes Committee simply did not deal with a situation similar to that now before this 
Board where no now interdivisional service has been proposed by the Carrier. The existing 
Interdivislonal service has not been "extended or rearranged". The Carrier has proposed no 
extended run, or no rearrangement of the run ... it has proposed changes to the existing 
interdivislonal service agreement regarding the work allocation and equity recovery fonnat 
and calling procedures. Such are conditions applicable to interdivisional service. No 
precedent or practice has been shown to exist which would allow the Carrier to utilize the 
mechanisms of Article IX to impose a change in conditions on the Employees while 
continuing the identical interdivisional service that existed in effect on the date of the Award 
No. 458. The plain language of Section 5 does not allow this. 

Application of the principles laid down in those authoritative precedents to the facts ofrecord 

in this case leads the Board to answer all three (3) questions presented in the affinnative and to adopt 

the unratified agreement drafted by experienced and knowledgeable negotiators in MOA#l 610010048 

and the three (3) related Side Letters. 

AWARD 

For all the above reasons, the Board finds the August 24, 2000 notice proper and 
endorses the ID service proposal in MOA#l610010048 and the three (3) related Side 
Letters. 

Dana Edward Eischen, Chair 

Company Member 
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IFPlloUlc 11111 8llPliecl to lntaclivilialll rum and Ji8i alt mcrp ............ 

.....,.._ 'lba7 cwludoil tblt 1be swilclliD& 1imill noe1ge md. tho ....... of 

baptvved B9ioo fob cmlioad .... impvwednll ..... 

Tiie Claim's p>lidaa w tbll die fl\JPOliid nvhcWas 1in1it ohlnp w 

filD7 ......... bJ AJficlo D of die Mq 13, 1971 BLB Ndioaal A,....amt. The 

pmtlwtpmofdllt ..... povidcl: 

"'(I) When m lndlvldlll ctl'Jiao aol DOW llavhJa the daJil to Clhlaee 
mdmiq ftlilcl!Jna Jimha -- ,.... Gem - ~ amldmm jt 
lllYillblo to dm&D tlc -. U lllall tlw .IP1iDc ha. writlna 1D flla Ocual1 
Qainun or OeDnl QI. •• at lllClh iotmtlma llJMICif1ial 11111 dllmp 
it ...... lad die OOOllldtm. It 1111)'. It ~ ...U. IJlllly in nail ol ........ 

The Cmfer ...... 111111 mmdfas daoCllt ~ Dmit at the Wm Caltaa 

tmmialJ '\Wllkl impm'9 opealimel elicimcy bJ licilta Ible to uliliai ane ...iot'° CID 

the BNBF to maw two 1lli.ls, wltboul ccnnpLM• ha BLBT. 1b8J lbrda lflflDd 

tllM ttao poplllOd ....... 'MIUI peanit hlO nfm 1D It willllll die Welt CaJbl 

1llDllnll willaaul mmlns • podlao of the &nt tmi11 be,aad awlldlila UmltL 'l1le 

c.rler' ...._. 11111dlll1ftdd lmpuvo 1IYt 61mayot1JP•1 b:lla opm11Na. 1'bly 

caaaladed •noddnam Cb ...... of AdioloII )ftOludel 1118 .... In nritcblDa 
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trip ends "PC* udYlll .a Wat ColCDD, llld tblt dill ....... my mR bo - beJ'Qllll 

the 1Wi1chbia Umils of'thc tlaDiM1 wilhoat beafmai•a a new kip &Ir pay...,._. 
'lll8y allO poUmd aut tW lbw: ~ Hmita 'IVlft ...... .bed bJ • ........ 

tllld became llRlotiYc • ,...,. 5, 1995. 1bia ....... provldCI In pmt: 

IMtafM.P. 541.15 
••• 
(ti) ......... iltil ..-wd ia Ylolldm llf._(I). (')or (o)...,. 

wfD1-•*4 d fcma ..... (JGO} ..... a ...... IDm .... 
cledlecdon Ir tWt.,.,.. .., dlelr trip. Rawnw, a"- .vs a.e 
vlollllaa la • ..,_ ID d&fl .mo. opmdla Ml& al. M.P. 461JO 
(Clim&) ... M.P. 471.20 (ValJCl1~ a DIW $27JJIO triJ nto - ~ 
C>' *P' R'Xt ila Dena fll die CIDO buDdrOll mlJe paaltJ. (Blrrmp"u: 
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Albltrldonllom 590 
Pap24 

.._...... It 11M1ab1e to dJqo" swifddDa JJmJlr. The Bmd mt1a- .8ndl 

that 1IUlllaml ...... of olbel- Adiiblllicm ..... IUIJPClll b Cmia'• 

pGlilioa tblt lltlddq in Alticlo B fllDicfa it use lo litmdom im>lviq 

••lb:bilc .... tofmhadc& 

TbeBoal notes thll ...... Sefdenbcq .. AdiblloD 8olftl No.»• 

• 111e :ea.rd 1s 1111o ,. • .,.. to ..-ca Cmder'• nqamt ia v1nr or 
.. fld tllat lbelw ....................... Cit ... c.m..,, 
Adlcle D. n. Boeld ._.id .... tD lad ............. - llllllaW 
evldace in dl8 NCOl'd milit#irc qdmt __.,.,.a. .......... new 
aMfddas limffs.. 

11dll Bolld lllo ldl: 

"1'be ~· nldfmoo ...... ,.....,. .......... 11111 ........... 
n:89mllford*•aMlinathealblo--.md,prdMtJtdllnalimits." 

TIU Bead lllo lll'Ollll witk the u.-mw ta Albintian ea.d No. 337 citDcl 

abovll bJ 1be Cmier : 

",,,die ....... 11 to allowc:miera ID improve..,. tD ~" 

'J1le Ban ... dm die llllove oplaian ,.,.. ..., ........ by AlllillldoD 

8-d No. 399 IDll 404 

Jn the JiW*11t cue die Clrricr bu lbown dull cxteddiaa the awitdling 

limits will dow twa Dim It a time ID 1D01e cmr tbo BNBP ..... 1bil 

will .... 1'li1in8 time lot eudJalllacl 11111111 ...... OCJa&Nlioa. in dD 

cm1cxowded CXlllidar. We tblCmilr-aotpalld to ay w 
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ARBITRATION BOARD NO. 589 

I• die Malter of •a 
Arb.ilntio11 betwoea 

Brotherhood of Locomotive Engineers 
and Trainmen 

Union Pacmc Railroad Corpcnabon 
Carrier 

) 
) 
) 
) 
) 
) 
) 
) 

Punuant to Ardde IX, 
Secdon4ofthc 1986 
NatiomlA~ 

A hearfns was held. dcr the Orpnization and Carrier filed pre-hearing wrium 
submissions,, on lune 18. 2007 in Spring. Texas. 

SIAIEMENT OP THE ISSUES 

The parties could not agree to a Btatanent of the iaucs. AJ\.cr careful 
oonsideration of the reconl as a whole. this Board finds that they 1n u follows; 

1. Is the: Cmicr"s IUDC 7. 2006 notice of its intml "to c.stablilb 
new interdivi8ionll nnaulgned (pool) .hight service with a 
home 1cnDimd at Houston md away-from-home tmninals at 
Anglcto.n, Freeport or Bloomington. Ta:u ... to be govancd 
by ••• the B1tached McmoranduD'I of Agreement. •• " 
procaclmally proper? 

2. If so. what shall be the terms and conditions for the new 
iniadlvisioaal service? 

STATEMENT OF FAC'[S 

Tbe Cmicr served notice on the: Organimion on June 7, 2006 that it intended to 
establish new l:ntadivisional operations ~ Houstm. Texas and 
Angleton/FreeporVBloomhJston. Texas by consolidating four existing frefgb1 pools inco a 
siagJe pool with a home tmDinal of Houston ml multiple destination away-from-home 
terminals ln An8J.eton. Faeoport and Bloomington. fn addition. 1he Carrier extended 118 
opeddons twenty-two miles nonh of lbe Hol.llton teaninal to Spring. Texas. The 
po)JOICd run at iuuo is to operate within one division and one aeniority climlct. 
Moreow:r. the c.anier also provided to 1be OrpdDtion a proposed Mcmomndum of 
A,m:ment that purpmtDd to let fodh the W1gC1, hours. and cenaa md conditions of 
agramnent for the nm at iasac. 

The pm1ies met oa. July 17, July 26. and Auaust 14. 2006 in an attmnpt to~ &o 
die wqa, bOUl'I and tenm and condJtlons of employment .for die proposed nm. at issue, 
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but they were unable to do so. Thus, the Carrier ll1JlOUDCeCl 11.t it believed tho parties 
M:rc at an impauo and declared that i1 would invoke adJitndion under Article DC. Section 
4 of the parties' collective barpllUq agreement. To that end 1lui Carrier wrote to the 
Orgaoimtioa on September 29. 2006 a letter in wbic:h. inllf' alio, tbc Carrier pmposed 
five neubals to chair the arbitration board. On Decambcrr 7, 2006 the~ 
replied offering different proposed a.euual c:haira. 'Illmedcr, on 1anwuy S, 2007, the 
carrier rmpooded, aacrting dW none of the neutrals propolCld by the C>rpli-.t.atioa ~ 
acceptable and filrther infonning tbe Orpni7.ation that die Carrier imeodcd to uk Che 
National Mediation Board (NMB) to appoint thD neutral chair. On 11111111)' 22, 20007 the 
Carrier 90 iequeat.cd tbe NMB to mllke that appointmedt and CJD JllDUlll)' 31, 2007 the 
NMB advised the pries dud Referee Robert Pakovicb bad been appointed to ct.ir the 
Arbilndion BoanL 

On March 30, 2007 tbc Orpoimion provided to dle Cmrier a counter proposal to 
ita June 7, 2006 proposed. Memorandum of Agreement 8lld on Apil S, 'UX» tbc Carrier 
wrote to the Organimioo informing it that it could not agree to Che countcrproposaJ. This 
arbitration ensued. 

POSD1QNSOFTffEPAR11ES 

AsJ set forth in more detail below, the Orpnization coldcnda that 1he Carrier's 
notice of Uitc:ni 10 establish interdivisional service md the tams and cooditioas of 
employment to govcni employees working oo that service Is procedmally defective and 
mnst be rejected. In the lltmnative, the Organization _.,... that the propoted 
Memorandum of Agreement is oeither reasonable nor praetical 11 required by Article IX. 
S"'-1ion 4 oftbc pmtfes' collective bupining agreemc:m. The Cmrier OA tbc other hand 
usau, u act forth more :tWly below, that its DDCice of intmt ii pmccdurtlly soand and 
that it's propoeod Memorandum of Agreement is not Odly reasonable and practical but 
necasuy for efficient opcmtioas. 

fAC'.m 

Arbitration Board No. 458 cktarmined the tr.Ima of Alticlc IX that pcm 1he 
establishment of intmdivbional Kl"Yice finding that a ca.aic:t mar Clltabliah such IJOrYice 
so Iooa as it providce l\Wllty day's wrium notice of its iatcat to do so to the Orpnizmion 
spocifyiag the n8bDC of the service and 1bo conditio.111 which it poposea ro ROvetn the 
cstab&hmeot of such 5e'l'Vi.ce. With repnl to the ~. Section 2 of that AJticle 
provides. ,,,.,. alla, that tboso cooditiona be "reasonable and pnctical.. and that the 
pro~ runs "be edoquate for officiart opcmlioas aad aeeaonable in repid to the miles 
run, hours on duty and in .rqard to other conditions or wmt... Section 2 also allows the 
orpniz.adon and caais to negodale natwidJstaDdlng the popolOd c:onditioos aad Socsion 
4 provides that In the evaat any hCh migodations do aot produoo .,, apecmcnt, the 
parties shall avail themeelves of arbintion to reeolvo 1be ditputc. 

The record reflccta the circ11mlflnccs that led the Cmiel' to propose the service in 
question and the propoel tcaos Ill.cl cooditiona of emptoymmt to aovern the proposed 

BLET Appx. 137 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

3 

service. ~ specifically, die Ho'DSIOD area conl.ains a large network of railroad track 
such that tat mljor railroad mteriai 8fll'Ve 1bc area. In addition, smaller railroads 
originate and tcrmlnalc rail traffic in the area a well. As a result, the network ln question 
bandies a m:onl number of cartoada of up to on or about 120 oriaimdna trains. 
Currently tbc Carrier baa coofigwcd pools such that treo ~ Houston and Freeport 
and the rctum thereto, ~ ROla8tOD and Anglctoo and the re&um thereto, and 
between Spring. Texas and Angleton and the relum tbimo tum no away-&onHlome 
terminal. 1hua, crews on dMlle pools are soquired to rctum to HOUiton and. if they BR 
unabJo to do IO within the twelve hour limi1Blion under 1be Fllderal Hoon of Service 
Law. an occumnce that Irises ftequently, a relief crew must be dispak:hed &om Houston. 
Moreover, the c:urrmt con6suratfon of pools does not aUow tbe Cmior to opera1e 
between Houston and Spring without cbaqiog craws in HouslOD. Tbua, lhc CUrier'a 
pmpoeecl avioe will combine all of these pools into one with a home tenniaal at 
Houston and will allow crews to opc:nte ctim:dy between Houston and Spring. 

FINDINOS AND DISCUSSION 

The dnahold inquiiy is, of course. whether 1hc Cmric:r"s Notice of lntmt is 
procc:dumlly llOUbd becauae if it is not. we may DOl c:xaminc wbather its puposed 
Mcaummdmn of Apcmcnt may bo impomd to govan oonditioos of employment on 1he 
proJX*'d tcn'ice. 

On this ilsuc the Orpnization argues Chat dlo Notice of Intent must be .Invalidated 
bcc:luse it rum afoul of wrious provisions of Che )*tics' HOUiton Hub Merger 
lmplemcming AgttJement.s and because tha parties aereod that tholjO Agreements wouJd 
pievail if conftic:tl with their tcnns mould ariac.. Moreover. the Orpniution cm:. the 
decision of Arl>itration Board 581 on dWi vmy property that found this argumenl 
persuasive. 

The Carrier on tho odic:r hand lll8'ICI that tha decision of Arbitration Board S81 is 
~ u dctcnDined by the decision of AJbitntioa Boud 590, ano1her decision 
Oil this very property. 

We iulW cud'ully reviewdd the parti.ea' submiuions and in particWlr the 
decisions of Albi.tration Boanb S8 l aad 590. Wo find that they can be rec:oac.Hed and 
1hat, for tbe reaona described below, the decision of Alt>itration Bout Sil must govern 
this dispute. 

In brief, Arbitn.tion Board 581 bdd tbat altb.ough the padiea' Savings Clause in 
their bub merger implancnting aareemmts pwrved tho Curler's right to invoke Artide 
IX of cbcir collecti"YC bmpiniq qreement. it held th.I die right so preserved was not 
~" More specifically, rho Board 1bcre held that the parties' fudher agn:cmcnt 
in the meqcr implemen&ins Ill"""""'"' tblt "'(w)berc conflict arise, the specific 
provilicn of this Agreemart dudl prcwil ... " clearly and UMqu:ivooally evinced a mutual 
intent that c:ompe1led the conclusion that the mqer implemcnAiog agreemeata govemod 
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over Alticlc IX. Finally, die Board held that statements by the Carrier in side letter 
f:iutbcr buUrelsod Cbia conclu11ion. 

& noted above anOChm arbitration board, Board S90, has mo bad the opportunity 
to review the decision of Board 581. In its decision it concluded 111111 the deci&ion of 
Albhration Doud 581 WU diJtinguiahabJe because the JDerpr impJcmeotiDa qrccmeDl8 
in question preserved aJI nationJll apcmc:nt3 that existed before thole ap:cment.s. 
because die merger implementing ~ts contained the lanpap relied UPo11 by 
Ad>itration Boaai 581 but that it did eo only in that portion of the merpr implememing 
agreement that dealt with "Applicable ~ ratbt:r thau otlm pOltions of the 
meqec implaneaq agrecmen1, and because &he reoord before it did not cxndain my 
aide lcUc:n exprasing the panics' immton Che issue. 

This Boald thetefore mUSl c:oasider the ~Jevanc laquace of the merger 
implemc:ntidg agreements to de1mninc whether they are of the type that were befon: 
Arbitn.tion Boal 581 or of die type that were relied upon by Arbitmtion Boad 590. 
When we do so, we find that the decision of Albitmtion Board Sil govema. The relevant 
Jansuagc found in the applicable merger implemc:nting apcanentll before us read, in 
reli:VllDt part, as follows: 

All engineers and assignments in tbc tmritorica comprehended by 
this Implmncmting Aareement will work under lb:: Q,Jlcctive 
Bqaiaillg Agreement currcntly in etrect. .. including all applicable 
natioml agreements ••• Where ooaflicts arise dJe specific provisions 
of dab Aarecmcnt shall JRV&il ... " 

Thme can be no doubt that the last clause of the provision cited abow 11 identical 
to tbat relied upon by Arlmralion Board .581 when it reaciodcd du: canier's notice of 
proposed IJCtYice and proposed terms aod conditioDB of employmcnt to govern the woltt 
of those barpining unit employees working on that service. Monover, unlib die merger 
implementing agrcomeatll before Arbiaation Board S90, none of thole in tho m:md 
bcfon1 ua provide lhal '"the system and national coJlcctiYC barpinins agrec:mmts, .. shaJI 
prevail." In olbcr wools the Houston Hub Merger ImpJementins AsJeements are 1DOl'e 

like those relied upon by Arbitndioa Board 581 ralber thin dao• roliccl upon by 
Arbilniion Boanl S90. Thus. as coostruecl by Doanl 581 in a deciaiou betw=n tlae 
same parties on the very same property. it most control and we 10 bold1• 

The only remainina comideration is to determine whether dae Ccrler"s proposed 
Mcmonndmn of Agreement does indeed oonflict wilh tbe Hub Merger Implemamna 
Agreements. As pointed out by the Orpni7.ation it does 10 with tapect to, lnJir alta, 
finlt-in/fint-out pmvi1ions., tennim1 lhJJits. and aeniorify rights. 'llms, Under the partiea• 

1 Uallb Mi1nllioa. Bon S90 WC 119 llOI: atoabled by die filct lbll lhere 1111 DO IJde Jeam la the reconl 
bdn UI dllf llliabtJlulcl funbs lighC an die~· -aa] intent wben lhly tplDd tblt Ciao HOllllml Hl&ln 
Maser fmlleroeadn1 Agremnem "dlall prevafJ." Ralber. beCIUIO AdrifndGa BOlllf '81 licld duit lldl 
&anpap WIS cbr ad uooq11lvoc:aJ we reel Ulll ill idlallce Oil the llcle ._.. _ lbply ml .g.ct ID b 
findina. 
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agreement 1bat the Hub MC'.1¥CE' lmplmimting Agrccmcnts "llhall prevail" we find. and 
we so order. 

AWARD AND ORPEB 

Question At Issue: 

la the Cmicr"a June 7, 2006 ~ of iDleal "to aablish new 
imadivisiollll wwsipod (pool} bight service with a home 
terminal at Houston Biid away-from..fxmle temlinals at Angleton. 
Freeport or Bloomington. Tex.u. .. to be gowrncd by ... dle atb!Ched 
Memorandum of Agreement ••• " prococlunlly proper? 

AnBwfz to the Question at Issue: 

No. 

S. F. Boone, Clll'Tier Member GU Gore. Orpalr.atloa Member 
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ARBITRA110N BOARD NO. 581 

-
Pmsuant to Article IX. sec. 4 ot 
thD 1986 Nariomil Apeem.eat 

OPINION ANDAWABD, 

VNION PAt'Dlc RAILROAD OOMPANY, 
Cutter •. . 

. Headng De:. 
Hlai;ing Location: 
Date af Awmd: 

F~12,2004 
Chire,go., lllfnols 

. Mmb 12, 2004 

"DP'!" QI Tllli CONMDDI 

Nmdrel ml Sole~ AmlS. Kenia 

OBGANJZA'DOJ!.'R OIJHD01f8 41 ISSPg& 

l. Whethcrdle AtfJiftator basjuriacUcdo.a uodc:r Seution 3 of tho Railway Labor 
Act to lnta:pn:t the~ of tb& Noreh Litde RotklPiDe Dlo.ft' Hub Merpr 
Jmpkaentfna ~ 1be Kmslls City HobMmgcz ImplNMDti
~ and 1bo St. LouflHubMcqer linplementing~ 
nojJot1uted punnqit'to Ille New Yolk Doak Ccmdltlom. imposed lrythe 
Smiacc T.r:wpomtianBoetd, purimat 1D im autb<l'itjy undcrtht; Smfilce 
~Adi 

2. If so. 'Wluibr the~ of the N«th Littlo RoaklPiDc Bluff Hub Merger 
lmp&mro11h13Apmor.mt. dlD ICama Chy Hub Maprlmplc:mmting 
~ mut 1be"Sl Loulll Hub .Margcz' Implementing Aarwt. 
nogodlt84 91J11Uatto bl ~ Tninsportation Act. C1111 be cbmged by tho 
Caaier's ~r:iahfa under Al&lo IX of the 1986 Natimml.Aarcemcut'I 

3. If flOt wbethar tho pertias reaohcd bnpa8se uodcl' .Artie.le IX of tho 1986 
Nlltioml Aamemmt. u to d.1e tmms md.condftloos of die propoeed acmco in 
1h8 Cmb'• ldtm ofMmy 16, 2003. May 29, 2003. IDll Occober 1. 2003, u 
1o the Nodh .LiUlo RocklPide Bluff Hub? 
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4. If so. what the proper terms and CODditiona of the pro,poaed service? 

CAR8JER'S OJJUnON t\T ISSUE: 

What ahsll bo tho tmme ~ conditiooa of tho Interdl'\liaiooal BlrMo between 
North Lbde Rock, .Atbtutu imd Mompbia, Termef!9CC!, mtnb!i&Md :pursuant 1o 
UnionPaoi:do'1 notlco dated Ma:y 16, 2.003? 

FACJ'UAL'llACKGROlJND 

0n May tli. 2003. t11e Can:i~ avec1 aotioc m ~ with Arlicle rx. 
Seodon l of the May 19, 1986 Awml of Arbi!Ntian. Board No. 451 (bemindel'm&:md 

to u the 1986 Nltional ~). fbrthc Clldablillntt_ml oflnf.adiviakmal (D>} 1emc& 

betwam North LiUle Roo1c/Pine Blufi' awl~ with North LiUlo RacklPfnoBluff as 

1hc home fmmfnal. Tho parties mtJt on lune 24, lune 25, July 17 andAqust 14, 2003 bnt 

did .noi'talCh ~ Mmmling tbo OJ*111ioa and condftiom of the p.ropoeed new lD 

In CODDl!JOdon with it3 &!fllOrtion lbat 11m Cmi.cr was ~ by 1he 1mDI of'tho 

~orth Litdo Rack/Pine Bluff'Hub Merger lmj)lementma Agrecmmit from. excrciafng ifs 

Article IX riabll, die Orpnimtim WIVie tbe Natfooal.MedimonBoard (NMB) cm 

Scptanber 22. 2003, llldag the a Now Yodj Doclc: Arbilmfm be~ to addreaa 

that iuoe. Cmiel'~ t1MI r:equut. At dHI 811111tO time) Cada D.OU&cl 1hr> NMB 

-1dDa the lppOimlna of m Albbrlturto CAfeblmh tbo tmms oi!.d eoadltfmw Air die 

propoaed m emvkc. The 1IDdcnfped w ~designated t0 adJudbte both 

lllBttcO. IU:aings Oil Pobruery 12, 2004 wcn held fix tbD Nc;w Yott Pock arbltndlon and 

the arbitmdon punwmt to .Alticlc IX.11Eped a Arbiuatic:m Boerd No. Sil. Both parties 

. \Ya penniUM to mah oral~ alhHring; In adclition.1he)rbave fiJmiahcd die 

Board with exfeasiwt wriUm BUliurimiom, 

2 
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At& F~ 12. .2004 lu:ariug, tbe Otpoiatloa &Dd cu cam.er 'Mlived 1be 

Arbitration Board establlWd by Section 4 of ArtWle IX and agreed 1bat the undetsigntd 

would act as 1he 11>1e memJber of Cbe Board. 

lL mNDINGB 

'.l:be ~ clJallonps tbojuriJldiotlon of the Arbitrator to consider this 

mat1llr wl ~ a clccision. As a thresboJd. mat1r4;. tho Otpnization maiDt:aJm that the 

propsimlm.ibr reaolving tms dispute ia ma New York.J.lQsk pmcttDins 

Wet qree widl tM O!pnization. 'Ihe'quostion ofjudtdicdott WB9 x.i8ied by thtJ 

Orpnizadon in die How YQlk~ mau. ~ ia tbo companion caae to this one. 

TJwe. the Arbitndion Commitfeo agreed that the forum Jl[OVided vnder Article I. Seotion 

11 ofthelSmYodcDod; r-nP'fftiopa was the proper ono fotde:rermiriati'.on as to wlletM

~ pmvillcm of tho North Liido R.ocklPma Bluff lilb Merger lmpiementfoa Agrcemmt 

. COU1d bci IDOdifiod by Cmier's p:o-9ldsting lfsbllJ under Artic1o IX of dut 1986Nadonal 

~The Atbftratiol1 CommiUc:c turtbm detetmioed that tho Nodh Little 

.RoolrJPino BhdfHub M.arp: fmplMf!Dtiq A~ among otherl. eouJd aotbc 

modi1ied by t1Je tiaJD usartcd by tho CaaTkil ~ to_Alticle IX oldie 19116 N.donal 

.Aanament. 

Our ndfDa .in d1at Giii is diapositiVD hlnfD, both in tmns o.f tm Oqlni?JdfoD.~I 

jlll'fldfcdonal challepp and ltl OOldelldon lbat 1bo N~ Little~ BhdrH'Qb 

Mmprlmplezmntitlg~~thc Caai«'I emcilo ofitl~ JXriglii. 

ill11Ue~ 

4WMD .AND OBDU. 

l 

BLET Appx. 143 



Case 1 :05-cv-07293 Document 1 Filed 12129/2005 Page 12 of 38 

1. Whelha'thoArbitratnrb.asjurisdictkm under Section 3 oftbc Railway Labor 
Aot t.o lll1eqttet lbe provisiODB of the Nosth Little R.ocklPio.c Bluff Hub Merget 
Implememing Asreein~t, tb K.ausaB City Hub M~ Implementing 
~ and the Sl Louis Hub Mezgar ImplCllDellting Agreement. 
negotist.cd punmant to the New Y mk Dock Conditions. imposed by the 
Sur:itce Transportation Bomd, pmauant to its authority under the Surfaoo 
'I?aosportatiott As:t? 

Aum:' No. 

2. 1f ao. whdbar the provis:io.wl oftb North Little RocklPiDC Bluft'Hub Mergw 
lmph!rwmting Aaroomeot. the Kansas City Hub Meraerr lmplemcntiag 
Agreenicmt,, and the St Loui.a Hub~ ImplementbJg ~ 
x.caotimld p!ll'.IUant10 the Surface ~on Act. can tic cbansed by the 
Caaia's tbnoel' rf8hta Wider Article DC of the 1986 Natiooal ~ 

~ 1lUI IA'!'Ml'10 tbfa question 'MW reaolwd. ill tho New Yort Pode 
proceeding and la dlspoeitivc herein. 

3. r, ao. wbethof 'the parties~ .hupauo under Article IX of '(he 1986 
National ~as to tho tmns and conditi0Jl8 afihe proposed acrvk.e in 
~ Caaier's leuere of'May 16, 2003, May 29, 2003, and Ocseobcr .1, 2003, u 
to tho Nonh Little RodclPhlo BlaffHub? 

~ In light of1bo amws to Qmdlom l and 2, we do not !each 1his 
~. 

4. If so, ..W the ptOpcr ttinu ml conditiobs of the plO,POfleCI lenice? 

~ Ill Jisbt of the amv.w to QuesdoDI l amt 2. we do not rc8'lb 1hil 
qucadoo. 

CNUPA'S 01Jl'Bl10NAT 1!SSJJ!: 

WJiat sball be die tmm ad coodidoGs of tba tarardlvislanal Rnice beCwcen 
Nd UUle Rock, Arbasu and Maaphia. T~ mabllshedpurauant to 
Uuioa Ploliic•• 110dco daberl May 16, 2003? 

m.m: Ia lisht of tho answet ta Quesd.ODll 1 and 2, Vt'e do llOt reaeb tJdl 
quadloo. 

4 
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In the Matter of the Arbitndon Biareen~ 

BROTHERBOOD 0.1' LOCOMOTIVE 
ENGINEERS, 

(Gmenil Coomd~ of Adjmfmmtt C&ltnl 
Realeb). 

~Cloa, 

..a 
llNlON PACili'IC RAILROAD COMPANY, 

curter. 

PUESQlll1 to Ard.de t, s~ 11 of 
tho N~ York Doak Conditiaos 

U.C.C. Finance Doclo:t 32760 

OP.INION A.NP AWARD 

ORIMNf?'.tlTIOQ OJJISTJON AJ' ISS(]lia 

Wheduir1ho proYiaioDa of'thb North l.JttJe R.odclPiuo Bfoft'Hub Mqer 
Jmplc::mtmtfo& Ap:emODt (QGtober 9. J997), the Kamas City~ Morger X~1!!11m7ffna 
Agremnflllt (Joly 2. 1998), end tho St. Loui9 Hub Merau Implcm11t1ting Agreemait (April 
is. 1998), ~ pmiRl.QDt to tmi Surface Tnmsportation At:t, cm bo aha:n8td by the 
Cmfer'a fumier dgbla under Artlcle.JX of the 1986Nadonal.Agftsement(Ma.y 19, 1986). 
Mg01iated JNrllUUll to tho Railway Labor Act, wba:e tho Caaiar fidled to expiaaJy ~ 
soda rights in tho~ Bub MergQ' lmjlkmcmtfng~ IDd Gus 
spcdflol.aqu.p of t.ar.la ~ Hnb MMgcr ~8 Agrecmant 
9'lhcrwiac prolu'bifJ sucli obmp? . 

C\DJ!ill'89W'IJIQNj.T g&IJI: 

Dom 1he Now YOik Dock UP/SP Merger Implenu:ntimg Agnlcm8Dtfur tho North 
LiUle Rodr/Pine Bluff Bub bar Unfou Padfic Railroad Company 1iom cxerdBfng its dg2d 
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to establl!h inlmdivis.ional iavicc pmBuaat to Article DC of the May 16, l 086 BLE 
National Agmmmit? 

L INTRODUCl'lON 

In late 1995, tbc U.aicm Pacific Colporalion, including its wholly owned~ 

cmrler subeidimies. UniOn Pacific :e.ilro*1 Compm.y and 1ho Missouri Pacific Railroad 

Company, aruxnmccd its intent to acquire aad cxc:rciae O<mlrol over Soudla'n Paci& Rail 

Cmpomtion, Soulb.em Pacific 'rrmportation Compmy. St Louis SQ1lth:weslla Railway 

Oomp.ny, ~ Coipomdoo, and 1hBDonva: and Rio Orande ~Company. 'lb 

U.S. Dc!partment of~ 8urfac(l 'liampodadon Board {8'l'B) approved U. 

t\!.elpt' in FiDlace Docbt 32760. As a eonditit'JQ of1he mel'JP!l', Cho STD Unpoeed an tiles 

mmpd ~ (Cmier beirein) tb8 mnployee protective collditioDI set 1brth in Nm Ymk 

Doc;k R81lway - Confro1-Bruoklyn Batmn. District Tmnlnal. 360 r.c.c. 60, 84-90 

.(1979); aflinned, Hew York DockRailvmy y. United S1l1el, ~ P. 2d 8~ (2,.i Cir. 1979).. 

Subeeq,umit 1011te meracr~ Ole CBn:W and thr.i Orgimmtion~ a aerioa of 

merpr. fbipl,..,,,.ting -srccmcm. nesc ammgemmds createcl ccimnalizal Wmina11, 

called~ whh apobs gioing out to lnl!llly'poildl which \Wl'C pmouaJy tmntnel• or 

oodyin,poiiltll on tbepro-merpd.~ Mager ~qrecm.czdll wmi 

JlqOtUdecl oa. almb basil. Amma tho implonentins agreanam .reached plll!lll8Dt co Cho 

mapr wam the NDltb UUle .RocklPlu JlhdfHub Mqer JmpJ.anaadng Agreemmt, 

c111M Oa1Dber 9. ~m~ 1hc Kawa City Hilb MA-pr 1mplmamtins" ~dated 

1oly 2, 1998, and the St LoW8 Merpr ImpJmaeatiq· A&1'ecmmt, dated AiirU lS, 1998. 

TM: dflpulB in. 1bia cue W88 ~on May Ui, 2003, when 1hrl Carrier 

2 
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19, 1986 Awanlof Arbitl'ationBomdNo. 458 (hcrcinaftmrefeared to uthc 1986 

Nlltioaal ~). Subscqueotly. by lettm'~ Augast 291 2003, Carrier served an 

additioaal notioo ahising of.ifs intent to estab1iah fmadi.vislaml semeo at1ho Kansas 

City and St. Lowa lmbt. AtJ in .m, May t6. 2003 uoti~ ~tho intsdivislonal I'UQ 111 

the North lJUhs .RocklPme Bluff hub, Carrier Indicated 1hat fhc tmns and cmutitfana 

AOVemiDS the bDrdlvbi<mld 'Jmvice ~ODB at tlm Kaosu City and St. Louis hubs 

would be in ICCOtdancc w:bh appliclble ~IX National Agnommt pnWisicmJI. ·, 

In 11. .lciUm' dacl September 9, 2003. the 0.rpnizildon protmrtm th8 Cauiar' s 

pmpoaec1mfmdi"Visional.-viceatthot11ree1mba. Tbe 0rpnizntion wfed that 11m 

implcmoudag agreememz comroJlod llld were J20t IUbject 10 modifir.atlon by Article IX 

of tho~ 1986 Nadoxial .Asfeelwmt. In ttm Oip11izaticm•ir 'Yksw» um Jiold 

otherwilc, is to ~.the Merger negotisdoal, llDd 1hc ~ C0J1&1unmated 
' . 

tbrouah those ~ODS. approved byilJC Surface Tnmsporbltioa Board. a complete 

JJUllity." 

Canim mpolldcd by~ d.mcl September 12. 2003 and advfsed the 

~dial:~ WU DO :PNVi8kJn fD llllY ofibo merpr impJana:tdq agreements 

dtat limited or elimiDmed t1m ~ 0Ccaaier"11 rlgbta under Artiok JX oftlae 1986 

N.tional ~ 'lhc Callier mmd ics poaftion u iblloWB: 

Them ia no doubt1bat if tlu:: pa:Uea had epcifiMUy iacluded lquage in tbele 
qreenia•• tbllllmltecl pr elfminned thci applioabi6ty '1f A:rtia1e DC. UP would bo 
bol.lud by tbD lquage f1l euda pvriJdcmL 1hn ill aat, hatnM!r, 811!/ lflllSUIP ill 
1be mfeae.ied mcrger accordl which limit or elfmhlate applicldon ot Alti~le lX. 
Ablcmt alCh lquage. die imndedm fi.lt your lqUlllCllt IMlp01'atCIL 

By 1eUo: dated September 22, :zool, the Oipqizatio.u .roquoatod &t the Nadoaal 

MecliadanBomd (NMB) p:ov:ide a 8elecb lilt 1bt die uignJDCI!* of a Nm.Ymt Docl!: 

.3 
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D. FACTUALBACKG;ROllM> 

A. TU Nonla Lfttle .RoctJPDe B.ldBab Implemmtb:ig .Agreement 

The Mqer.Implmeariq Apemult fot dlo North Little RocklPiM Bluft"Hub 

indudcr specific prvvilkma goveming through 6:ef8ht scmcc bmwen Nmth Little 1t.ock 

/Pim Blaft'and Mempbf•. Under Article I. Section A(4), Nottb Little Rock/Piho Bi.nr 

~ tlla home audaal 1br all North Littlo Rock to Memphis and Pino Blnffm 

Memphis pool fteJgbt ~with Mempbf" as the away ma bom.o tamiDal. ln '-1. • • 

addition, msfncrn opmding North!JUle llootlPhlll Bhdf and Mmnpla~ wme pemdfted 

to~ any combibalion of tho finmol' Uoicm Paoific and SoGtbcm Pao.ffio 1nck!1 

betwem a.me paimB. 

Rowover. this expansiw~ wu ~ inA.dicle I. s.ioll.A(S). wbi.cb 

S. Pool fteiaht qineen m the North LiUlo llocklPino Bbdf-D«xtcr end North 
Little Rock/PfneBlldf-Mempbie pools may mi be uaed to handle 1befi. 
thiotJ8h fteiabt 1nloa, debar 8t 1ha besfnulug OI' dJrJ cad of 1hcir flip,~ 
North Littlb Rook to PiDo Ehdf or vice vcna. Such lradmge may only be 
used by such qlDem 11Jlderftli0 25-mile ZDIUI ~~below. 

a. Pool :hfPt mginemi doscri'becl lbo\re rmt~ their min np to 
twcm.f-J'lve (2$} milca OD them tkfe off.be tmnfMl ot ~ o.r . 
dc:liwrtfmbo tmia up 10 twmdf..five (25) IDiSee o.n the UP Mmil'OO 
SabclMaian betw_,, Nolth little Rack ad Pine Bbdf widloat cJaJm 
or complalat ftom. my otllet eogl.._. · 

• • 

s 
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Missouri priQr tn tho 1DS'SM'· As part of the Mfll:gel', Carrier ~lated thllt St. Louis 

and Kansu City would becmne bubs- Jetlhnon City wu eliminated as a home termhW 

and St. Louil became tho home tmmimJ. &t engineors m pool :fi:eisht amvice ~ St 

Louis and l'cffinoa City. The traeklp betwem1cffimon City and Kamsu City was 

inaerfed into~ Kansas City Hub. 1bc parties qlwd that cngioeen ..-iding in Jefferson 

City on 1Jic dsRl Of the Cllrler11 l!Oflce desl&nethi• Kau8as City Na hub WlJllkl be 

.. 
"Iba Kusu Cit)' Hnb Magt.I' ~ Apemmt divided die pro-m.mpr ' 

smiiority diBD:icm into~~ with the employees of each leparate zom malntniniug 

prior riPts m tm: wm:k ofib ~nes;, but holclins COllDllOD. ~ risbm to Che 1¥0l'k not 

fillecl by pdor rialm zone c:mployea. The Ieftinon City emplO)'eCS were placed in zom 

3. IQ addidm to mefntalnlug pdor riabta tor 'WOdc In-. 3, tlMs Jcdll:acnl City 

~ 'MlrC aho libdcd prior rigll&1 to d wort: origimiting iii tho Joffitmon City 

tr.rmm.l. includiag tbe' tl:elaht poo18 opcntioa bet\ften Jeflinan City md Kanua City. 

In• Nm Ym Dqck proc:eotbg Albltraiur La R.occo af6mled that the 11 
••• Apemmrta 

povide spedal. and~ nniqoe ri8bil 1o enginem indeftaitoly meifttafning l1l8ir 

lll!lkJcsncet in loiinon aty and...._, xiP1B mo exprcB11Jy prcclicated QD the cmginecn 

bepina.tbeirmndm:cl Jn.Jcflaoll ~... 2 

Cenicr'I A1laa.tt 2'. 2003 nmke aoekl to establish ID~ between Kamas 

atY termiiJll d lcflttw Citri with Kamu Cffy IS .the home~. fll addition. the 

natlce ad'riacs ibe OJpnization of its im.d to eatab6sb ID lel'Yice bctwet:n Marysville. 

Xaneas amUOftlnon City. ICamiu City Ill.Id taba.dia. Miuourf. and Kansas City IUld St. 

7 
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PohttB out. Moreov1:r; thmc is no lihMred aeosrapbical tmi1my betmlen the Hohl er ismti 

herein and tllOle wMle the Cattier aought mid obtained aptMS contraClCIJal languap 

regmdfna ~ Ad!ele rx right& On the QODfmy, ~ Organlation states that ead1 

Rub baa a "lllan.d. ah>M" egreemcnt ~WU ~.eeparltefy m 'limo l1Dll dJm:atmr 

iadfiod by only dlOBc voting BLB JJMdDbm who lwnbd on the terd10ry of tho padicu1lir 

~· The Organi:mtion al6o points to BUI Miid UP. Nm Ymt J)ockAdJitmtfop .. 

~mmm •um Adiclo •~ Seption 11 ot:.1hoNew YQCkDocl; Qmslltiqoo 1.c.c. Fhwloo ·. 

Docbt No. 3.1760 (2001), wbereio .Albifrator La Rocco coaclodi!:d that tbll pwviaioD8 of 

ODO bub DICl'gel' fmplmnimting 8Bfeeme.tlt could uot be mdl~ awJied to llllOther hub 

~thole pro\'faloos do not exist in. 'that teeemd hub"• merger imp!Mnend"i ~ 

Cmier ~by~ thlll then me llUlll4'0U8 ildadi-micmal acrvlco nm 

1hat llaft betln ~ arbQrated oz bnplerncn!ed cm a UlaI bail In 1mitor1ea oowrecl 

by Now Yodr;: Doqk lllCJ'lel' implmwitfng qrecmcnts. Of 1he eiahlND IDferdivlsioaal 

nDui li.md. in Caftim'• fthmlsslozl. c.tiet Sfldl:ll tJ.i appraidmately halfbaw beta 

otbcir Orprriution <la1anll Cammfueos or with uru l.'Cp~ tepadiq .tbe 

fmpJOmerdatfoa of.ID n.ma. 

'!be mcceplio:a imolved the OtpD:izalioll'I CJemral Comndttl!O ~ dlli SP 

Wesmm.tmes tA!nfWry. Omicr mmlCl llOb of iii illlmt 1o esmb1is1L mw ID rum and 

1b mdttr proceeded to erbi1taCioD. Ja&>g!ial Bm15 ofAdritradgo No. 580. the 

C>rganizldon. pimentcd many of the ame argnmenta saea ill thil cue. In bis MQ' 27, 
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Sectiolls 4111412 ... n ofNew Yolt.Doc.k, then it may be mfmed to atbkra1.ion uadetihc 

proc:echlre set forth .In SecrtiOJI: 11. The irlslluJt muttet, in the view of iM Cmiel', 

~&Ill outside the~onalSQOJIO of &New Yo# Dock AdJitmtor 

under that clafinidoa 

'Ibo ~'a stated poaitioaand ~of the diBpUtrl compel8 no 

other c:oncluaioa.1hc em:n-~ Tbs OJganizadon bu tepeatedly kld.icab:d fJW ·: 

thero is a ~eonfilct betw=i •a~. Ill& not ma bappcmslancc1hid the 

Olpnimtiaa 1iriW1o idcatify ~ prM.ision of New York.Pa a qplicabJe herein, 

Cal!ier uguca. Neik the 9Cts dmcl by 1he ~Dtio.D (the Railway~ Act and the 

Sm:Jhce Tmnsportadon.As:t) nor 1bc colloctiw berpining qrempeat povisiosm oitied by 

tbe Olp\UqtiOn.(thohub implemendog ~Ind Adiclc IX of the 1986~ 

Agnlemcat) lb, 18 requiftd by ~le I, SeQ\bi 11 ofNowYotk, Dock.. "any ~OD 

of Chia~ •• n Aa 1he Orpolzation Uself rccopizas. this .. dfspute basecl Oil 

CGnflMsts of law ar ot collective bqqpdoiue ~ P'Ovisiom. and.• sudJ. it mus 
cndB!de the 8'1dUtmy !imhadomi mr lllbitmdon Uitcler ArtMWI I, Bec:tion 11 ofNew Yotlc 

~ 

sllrk COJirellC wbh eidsdng ~ audlotUy IDd pea practice. In dm Arbindan Award 

betwem lbcao aamc p.niel .rmlen:d pmuant to Adi&llo J. Seatto11 of New Yoq Dock 

(Pinlncel>oc:bt 30800) (1989), RCIRrccs lUcba&d Kuher and Rahm Pefenon declined 

to lddma ~ aamce 18*1within1lm cmrtmofthe NewYOl'k Qosk 

J1l'O'W"'ing 1hly a1ldBd: 

12 
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The Omia deairoll to eetabliBh speols1 mdn opcntiona, whim would oacmlally 
call fo% the audoD of interdlvfaional. 8BrVice IWIB. ~ C&rder's intelUio.n in 1hil 
reprd ii ccmtaincd in itl ~ Plaa as presented to thCI ICC. 

Thii Arbittation Commilteo has 110 RUOD to CDllC!udo that tho ICC lllld imcndad 
that the CarrHr would have ... Unu.teral right to establfah bdadivfaloml HrVfcc 
and ciroDWt:iid ~or~ proccdurea Mr nttafnmmd ~~ 
scrrico. Here, it U! io be 11.oced dud: cnltion of fmadivisicmal avko is JJOt 
aomethioa thBt fhc~ve barpin.ina~ p'ahlbft Radi.m. cw:cmt 
~provide en orderly DlUllel' and rea.90:D4h1y expedttiaua means by 
whicllSJJdl .-vice may bo Jmplcmeuted sDd myriad p:oblems rcaolwd; such 
~em lnclum .finll imd bfndiog arbitmdoo pnMaUms should suah acdon be 
Gl'C""R'Y· "·· -

~ CarricrpoiDfl out 1het0m pa?Cfos have~ cbJtrmcl and/or · 

fmplmtemd motti dian fi>uricm (14) MW ~viaialal acnic:omm on tarl.loriea that 

are covet"ed by a New Yodr; DgcknmprimpJemcntf111 ~ oa tbo9o Mll wbattJ 
' . . t . 

. . arbitratimi W11S ucessmy, not oae was~ 'Ullder 1bo plO'¥iBiollll afN• Ymk: 

~-all warc~in.accordaaco with 1bo Procedure let faith in Artfdle IX 

The~ &c1or8plaiblydCUlOmtratc:.m1hc c~ tbattbQ iasCBDtmatter is 

not mie tlm abould bo srbfcrated porsuant to Nm YOJt: Dppk. That is not to my~ IM 
\ 

~ii witbout rocoune. ~- Ceniertmistl!I that the properfimnn ia eet 

1brdl .mArtiola lX ofdlll 1986 Nadonal .Apcmeat. la ibis regard, 1iul parties have 

~Uy aaree4 to p:osrese diapute:9 ov• elllabUahmcat of iatmtivilioDal .vice 8Dd 

ihc mans and oondfdcmt affnulantdis'do 1D &ml and binding mtmndoo. Secdon 4(a) of 

Ardcle IX proVidm that "'ha tho event; the cmk:r and dJo ~on ClllllOt agree an the 

. msttms pm\rided. am Soction 1 ad tho odmtams and eoaditions refimecl to 1a 8eotion 

2 abo~ the pmties ape that~ di8pute will be IUbmitted 1D arbiindioll mJdet ~ 

Balhnlf t.bor Act ... " (cmphuis ad4ed) 'l'huli, tbc Canter uacrll 1hat tbc 

arPn'?Jdion ta ct>ntncenaUy boUnd to proareu dda Wll'CIOlvect dispite repdins 

13 
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~ issuo and ii property befOxe dlie Committee. Carrier'• opposition onjurisdictit:dW 

8[0W1de is bueleea and shoulcl bo iq-
c . .Fiadhap andD.lsalrion 

This c:">"'mittoo ia mh1dfu1 of'the JimitB olitajuriscliotlon. Seation 11(a) ofthe 

New Yott Dggk Con4JciODI lt8fe8: 

l 1. ArbDndcm ofcUaputm. -(a) ID'lbo went tho railroad ad fll employcea or 
theh: lllltborhal ~ cannot BCUJe cy di.8pDto 01. cwrtrovemy With 
re.spcet«>' die iuiarpldlltion, application or enfurcamnt of aby·pmvia.lcill of 1• 

this appmdix. cmicpt Sections 4 and 12 oftbfs Al1icle ~ witblD 20 days aftlit-
dle dfsputc arf.sca, ft may be refeacd by cith« party 1o an aibitmicm 
~ ... 

~ :tbreaoina povlsionl'lllldn our~ power to iDfapretiDg. applying 

and ~tiusNew York:Doct Cnpdffig. We laQkjuriBdladon 1o ~ ;m.d 

apply~ bmpinlng llB!Wtl outlidetbo scope oflbe NoW YmlDock 

C'nndftlma. 

Jn 1hil cue, ~.the fi>c1ll of dlis diapute la the~ otthe dn'ee lulb 

mcrser impl~~· car&ra own ~afthe question at issue 

teoo~ that it ii bi hub~ implementing~ wbichmust be iotcqnted 

and ~fa Older ta cfohwmino wlimba' thoy let a• her to tbo escabliahment of ID 

~ pmmamt»Armlc 1Xof1heJ*dee' 1986 Ndonal~ 

Put moam Way, whea oardJll.y munhwl,, ft it olear1bat this Committee is not 

befna aDcl to Jmetpa« a colloatiw tmph:dug ~that ii wtslde 1ho 1COJ10 of a 

Nm Yqdc lloakpoceecHna W our 18* Is 1o comtnlodle provflimq of ilie lmb 

·matser ~~enddeciclotbe qµeadon ofwh&dulrtbe hrlguaso 
. . 

fherein pmm11 the applicdcm. of AriUlle IX under die ohQllll8tmlocs ~ ffttwi 
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m poaiticX.. FiI9l, tho~ hidmy of the a letter- aet 1tn1h in mu iu Seed.on 

2C of~ aw8rd -J)labdy d8IDOl1Strlde8 the partiet ioteDded that DO prcajsdns 

Asrecmimtwould bo used by 1ho Cmfcrfn modify or nullify tho hub agreerncot81hat 

were JM!g(ltirded mm'lb mmger. It is a wen establfah8cl role of CODStrlwdon tbat m 

itdbpetation d.t '\'rill pve dfect 1o the clear intent oflbo pidies is preferred to oae that 

will uullU1 all or 1111)' part of their objectlws. See, F,iotDiyiaion AwW Ng1. 15013 fmll 

'• -- , '• 

Sceoud. the Orpafmio.n HiWI' dJat c.rlar was BUCeelllfbl in ohfainins l«DgQap 

in various otbshubmaaet .lmplcmentins ~ ~ 11' llitborif¥ to serve ID 

.no~ uDdet ArdG!o IX oftb& 1986 ~ The u.enco of lilOb. a provilioa ill the 

th1'0 lmb ~st issue in this case pJaibly iadimima 11iat thcs pntla did not Dmol 

to pretmWI ~ dgla UDdcr dlw· bub ......... Ifft bid bemhdmded dla£ AJd.ale 

IX wu *> iairYi~ tbo bubincqerimplcmeoting ~it woold haw been.a .aiatplo 

lllllUm llO '.POil it out, the Orpaimion•~ 

In lllJbl, the apeciDe lquqe o(thc ibteo Hub Mespr ImpJ.,,.,,.;q ~ 

C8mlOt" bo cbnqp:d or .nulllfied by CmW11 bmer1fslm uadel-Altkiie IX of the 1986 

Naticmal A&reemmc. Sinca Will peciaoly1be ~ aaat Cmicr"1 m nodces wJl1 have 

in tbfa eaac. the OJpniadon maintafns 1hat tho qumtion it ha poeed in*-cue must be 

aanrared in tho DcptiWJ. 

&~ ........ 

c.rria: G'&UM dm dun ii no mmit 10 the 0Jp11imtian11 ccmtmdon. thlS tbD 

lmpfmientfng qtamenta ~itsAnld.e IXdglde, irll8Vsal tealOD& 
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Firat. tbmfl fs DO laagueae in 811)' of the three hub mtqer lmp1emeoti:oa 

agreemcn1J that elfmlnetaa or restricm Carrier's _right& wider Article DC of the 1986 BLB 

Nad.onal Agmaneat. The OrpnimiOD, which tu the _burden of proof Jn tbia nmttet_ la 

Jiot. aplaizwl how or whe8 Canior lost ics Artlcle .IX rights mid it can point m no 

JaDsuagc that $uppol't3 Lia poaititm.. 

Secoad, la point of~ thrJhubJrMqel' i.mpiemmtiag ~ ~ 

~ Camm'11~ ~dsbm, bloludhw.Article nc.··n;o Savingl 

Clauset ~JD. cac.b oftbo hobmetaar implemmtina ~at issue in.ab it 

cl.-tbat tho padiea fntcndecl that '"tho po~ of tho applicable ScMduJc ~ · 

will applyuoleas ~ modmoclherein." (Article VDLA) 'lbe ~ 

~is a.speaifio ~by tm pmdeiJi dist tbe pmvilioJJs of oxtatlna 

collec:dw bqidoing~ inclluctingN~~and.in~ 

Article IX oflbc 1986 Nldiaml ~ m:emaimd and will continue to be 

applicable. The only~ ii if an e:idstingl'Ule or National Apoemr.at it 

~macU&d io. thG m.sger agreement. Intlu. oue. Carder usues. thmehu 

been DO auah modifioadoa. 

~ die paoticlcl of t!MI parl'ie1 cleady sa_ppo,.18 mch a eonclmim. ln Cmicr'1 

W:w,. tbo Orpni7Jdfaa'1 potidon. in.1hd C11110 rcpreMldl a compfete de.Pm&a"e 1i:uuJ ita 

polilioo.-1 )MmdHna in prmous :mattem progr;Mled puC81llllt to .Article IX. 'l'bc 

· numcroue iabdMl1oml .mce runs 1bat1111Ve htm implnnented dwie the UP/SP 

merger, undelr 1mttoJ'ier cownd by Mm Yolk DoJ!k merpr impfernent1m1 ~ 

lam DD doubt 1!Jal Cam:r pas- fb.c d8bt to invob the pro'risiou Of Article IX. . . . 
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iDJplcmontl!Jf agramentB is mipcnuufw. Jn order to IJ>.Ply the provisf.91J. thae must first 

bee.~ between dui "'PPlioab1ri collective bmpining agyecmmt and ~ mcrpr

~ agrocmcat. ff-,~ aasem. tbae m no cooflictbeiw=i the~ 

implemmtfna ~and Ard.de IX. Card.er baa tharlght undc:t Artiole IX to 

~ exiltioacollecdve ~apemenls t.o esfllb&hnew ID aervico tud8 

· inoWfed tho proaalUre oudinecl fn..Ardde DC is Jbllowed.and advasdy ~ ·1• .. 

amp~ are provJdcd die~ pojecti.oo.t. C'.arric!i'"1 .right to aacise iii~ 

IX'. rlpm ~not con.sdClltB a comJict with this nierpr lgl'CCIDGlllB Indeed, 1hD 

Oqpnimion has 110t ldead6ed·any Atdcle IX pmvisiom t1W ooaflfDtwidi the merp 

hnJ)ImtCni;ns agramenU. P« all these rcuom, tho CmriCr contendl k maim the ri$1d 

to proceed mda' Al1icle DC. 

c. J'incllql and Dilaude• 

We begin oar anafytd9 of this dispofD by cmr;mininS ~ pnMsicms of tho Hub 
. . 

Merscr lmptanc:rtting Agniem.ema at issue bmin. nu. Commiaee"~ 6mction fn 

iuta~aad appl)'ina1be ~ pmvlaicma is~ UCCll18in and dim. mfOrce the 

iaamtioD of the pmtU:a undleo&ed by the )aft8\Jlp of die pertfBM ~ invamd. 

lf.U lupip beln&ClODStt'iJcci fa om tad~ llllCb.Iaapge is in itaclftbc 

best ~Gftb mk:mian of., pmtica. We pelume 1hat the 'WOl'da uae4 ahould be . 

read .. b.mDg tbeir.'UllW md ordilm'y muning widJiil the contm of the cma11 

~ lffhe Jaasaaae 10 1tclcctBd 'by 1be pndol lecma DO doubt U 10 JD infMtion, 

1bm we aeod not look to Cllttdmic ~ad poinfs ofbalploiaa history or past 

pactlco ~ imJevmtt. 
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Afbtt ~ CCJDSidmtion or all oomra-ctua1 provbiou appliclible l:o this matta', 

we 1iud tl1I& the laoguage ~in the hub mqex imp1emen1lna agreflftJmda is 

pa1lmtf1 olcar. ~··Ankle IX rfahts undertt.e 1916 Ntdoaal ~"Mn not 
. . 

· cxp.reaalymodiDed or nnJ1tftcd UDdar 1hO hPb mcraar ~a~ the)' &till 

mdat and apply. Howevet. \'Vim those .riahD haw been m:ardllCd in.~ di.qt 

~with or modiftos die pn1Visiona ofdlo hub miirget implemenDDg ~ 1be 

implementing~~ be given precedence. Jn~ cue. die hub maser 

Uuplcmmtblg ~ pnMlil. 

Badi otdMl.tblee Hub M«pc lmplanenting Aareemcnm ooJJtaiu a Saviop 
.. 

CJw that~ the con«fmaect ~ of~sagrefmlllds ualesa 

~ modllicd. Articlo VlILA. SllteS: "The~ ofihcl eppllca1U Sohcdolo 

ApmlCDI will apply UDlme spedlmlly modlfted Jlmein." ~o ~ eomaming this 

~of the hub ~impiwnttina ~m ~ anmad tbe Orpri,..don's 

cantmmoa that c.mier"s IX dgbD wme ftllmiuted by filillng io incmpcatc dime rlgJm 

apecifiollly ID. the hub DUq'OI' implenJCIJ.fjng ~ In otberword5, WI 

Oipnintfnn ii .... tba& ~ ofrcftrenoo to Artlole IX in 1h8 Hub Mergel . . 

Impkmmd.ug ~ lbou1d be~ u ad.elnlcnlebalantto MJmDdm' Arti.ole 

IX rlsbD under tbCI implenJcadng q;reemmk 

1bc Oqpmiatioo baes 1llil c:oo.tmdoa oc Ibo :&d1hat cstain oblr hub ~er 

fmplcmmtiua~~CCJlltNctlquagewhichaddt.aecl~ 

li&htl unctcr Adiclci DC of1be 1986 Nldomd ~Far fDQIDIJlle,., Merger 

~ Aaacemmib'tho Saa Am.mio Hub-., Ja.Articlci ~Section G: "'New 

poolop:n&iobl DOtcovered in dlfa ~ Apmntmt bet'MtA Hubl QI' QQe Rub 

20 

BLET Appx. 164 



.·· Case 1:05-ci/~07293 · ·oacument 1' ·Filed 12129/2005 Page 33 i:>f'3a·~·~·-~"·.:· 

BDd a no.o.-mmpd area or withiD a Rub wilJ bo halldled per .Article IX of the 1986 

National Implemcmtlticm A\vard." Tho OrganiZad'~ iqum that tbo absenee at JUCh 

languqe In the 1hreo Hub Moiaet Implonentfng ~at ialle coostitutn a 

, mllnql.risbm=nt by Carrier of its ~o IX dgbts llld thus pt'OQ1udcs itftool em:cising 

8llCb righf& 

1)a"e are niM priDcipa1 dliliculties with the Orpnintfon'e·m,ummt, hbwm::r. 

Pint. tlui povJ8ioas inhllb ~Duplememms ~ olha'tiwi the ones .. ,_ 

llivolvcd. fn. dds ~me aot particulady reJeonat. In a Nm J'Ol:k Doot= case oited by the • 

~on, Adsintor LalWcco aped: 

The pertiCll bmpined sepe:nafy o~ the vadous hob m«ger implementing 
egttlemtlldll lllld the Cmier.Jmplomeutcd 8'Ch me&p" iazpltmcldfDg agtCeDWl.t at 
& dlffiiim timo. Tbi.e bargainhJg procee and ~ BtraD8lY faggeslS dl8t 
tho patties conmm,Platwi 8lat 1he provillians of each bub marpr implomenting 
~ wouldpC:rmlnoalyto emplo~ and~ oavcred by the 
Jl8dloul4r merser imp~~ Oth.erwisc. the Catrfcr and tho 
Orpnl2*fion would haw negotiated a master htlb lgl'CCIDCll1t, 11\e flllmB of which 
would piGml the bouadmiee of each hub. 6 

· 

.All Arhltmfm LaRoc::eo ieooplzed. 1ho parties ia.tmded diat the urnna sad 

conditiOJlll of each lmb ~ implomcmdn,g asreement would apply only to dlO teaitoty 

ercpm.Jycovsed by1he partfcular implaneatina ~ ~ dds Commfaee 

will not impuCe m Intmt to OJdinauiah.Adiale IX rlghas mMb' die tbree Hub Merpr 

1mp1..,C1Jfins ~at iaue bued on. die 1tmguege inCOIJIODded ill oduir IDm'aet 

Socoad. lllMljUlt u impodimt. tho lanpae oith& Saviap Clauao ia not 

·mnb.lpous alld ~ atriaslc mdenoe Ui Ulllleoall88r1 to lntspl-et tho~· lnmnt. 
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cool&t with tbeae prc-exisq ~. When 11Jathappeos, die pardos ~that 

the implrmenting agreem.imt proviliona would prevail. Tho bargain tlaat was struck is mrt 

ambia-owi anditia mdided to~ 

Our ieadioJ of Article IV .A is a~ bytb6 express lansuqe of the 8ldc .lcU$' 

incorporated Jn each of tht> 1hreo hub .u:mgcr fmpl'"'M"rt!ng ~ To dispel any 

.d.oubtaboutibeJ lntmplayhetwem.the~~and 1be~ 

qroCmmta. die lido letiploincorpoalfcd bi the hub ...... imp1cmendog ...... 

pJainl,y atates that. to the ma that tbre aro otbcr '1111licablo ~ bmpinjog 

~ tbatwaeJ:J.Ot-~ modified ornulliBlld, "'tboy ltfll ~and IJIPly ... 

Howeter,'~ parties aiqiNBlly ackdowledp that '"the specific~ oflbe Merger 

)BCedeaoe, and ~tho other 'WliY' lll'OGDd.'" 

Jn 111o :61ce of:dU ~ Jamsuqa, c.der ar..., in itl enhnfalian: 

••• a~ implancntina qnicmmt beomm$, upon impJt11J1entadan, a~ of fho 
coUCCCive bmpfntos ~ f.abrk: that d.edlncs tile~ rares of pay end 

. wodd:na condlliom mr ensfneos al a p8l'tlcullr locadmi. There Is 00 qaestion 
di.at metpf ~may be used co mab spe.cdfic c:bmges .fat 111 cx:f.stiD3 
collcctivebsrpiniq ~ Of coune, audl ~wouldbe done in order 
to acccmqiliab the ooonomies el c:ffioiaamee ott&e mCrge:r. ~. OIJCe to 
pW:e, the~ accoid lleQom.os aothiq mom than apnt oftlie czistins 
collective~ ~·m:100 Icmaet a etlnclaloa.o dogumczrt. 
Momm:r, onlta Cbme u a specific pmvlalDll to the 002lfl8tY, ~ 
comract (~) dafda ~apply eqaally to aMeqcr Apeineul a.a 
tboy do ID my odm Aarecmait ptOViaim. Thao is i1othlns in New YOik Dock, 
Ill tho goVCllDiagoa.tlcctive~~o.r.intbe~ ~ 
fb9elf 1blt pJaCCs it on a high« pl8DO than. Of otim povWon or mlo or imal&1l:a it 
ftam. the~ of a~ lfgbt or~ llJOh u Article IX. 

Tlds ConnnfUee is aot pctSUldcd "1 the Ciurier's losfo. Tbo.,.niu 1n1 

.~ ~- They muat be Mild to bavo 6dl knoWlqa of1ha provisions of 

die Hub MsprJmp1mw1d.,, Apemaatl IDd the·~ of~ elm and 
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unambiguo118 langqqe eoatained brein. Momm:r. ii mlllll ha prO!IUlmd ~they did 

not hicJudd Janguaac in thoec ~with the uoden1aoding that the J)lXJVislona 

1"ould be ftlllleRd. auperfiuoua or meaniilgless. The Cafrler and the Organtmlion ha'1e 

pJaiDly 8llted, not once. but twice. lbettlm Hub Mer&=' Jmplementiri8 A~ 

pmvail when ~oonfliot withoibct ~~ lfthe Canicr's position 

were acx:cped in tlM, cue. althaugb die pattills mado expRW ~ in AJticJe lV .A 

8nd tbe lidci.tta-to resolve ~ia~ in ~vot oftbohub.IDSBl'f ·, 

implemendua aareet"""ns. dlO Cam.er 'OmlJJd bo a1Jo\Wd to taaoro.,., commftmenls. 

No suchmm.tltla ~.bare. 

CmimrJaas alto cpaed flmt diem have beal.Di11DbiUC18 hdadivlsiollal ..-rim~ 

that have b.u. implmmhd ill terrifmica whrn • lllel8"l' implml:lentin.g egrecmmt ~ 

, imd, with QQepolSIDJoaxceptiml, DO pl'Olathas bocn lodpd by thB Orpotzatfou. 

Generally. howaY«; the pardee in ClditW to insfst. 0.0. the~ of tha pllPn llDd 

mamablpo111 provilions of m ~even whsl. a comrary JDCCice exista. nu 
Oltabli..W rule of~~ baa.,,. pats applitatioD. ia tbm comma. 

.smco it ill dcrobUid that any~ on otbertmitx>dcs CID ho~ CO b 

-..cue. We &imply do aoibawWbdhlrtbc implemmrtfna ~Um&uagcfl 

the ..... ormm. wbaher 1llo :lilCfl givingtile to 1be imadivisfaaal 98fVice ®•ops wmi 

liJnfJar to-tboeo It ... Caniei may~ bcm aueecsstbl fa inatitutma lltlW ~ 

rans in ollm lolll'ltfcml. lm dlat does aat~ the Orpalzdoa .trcioueqing041bo 

aspr.s lllJJ8Ull8G negotlaf:ed in the tine HUb Merpr lmp1ementiu1 AgreemelD at issue. 
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8lld. fiu1bcr, dust when tboee rfshta <:oatlict with 1hc provilicm of 1he merger 

impl~na ~they must~ wsy. 'I1le plainmid 11D8Dlbiguoua ~of 

Ardcle IV .A and tho aide 1.U. affimls no odJao QOllcihg{oa. 

The rcnitining iS8l:MI i1 whether the proYillkms of tho .Hub MergQr·liupicatc:ntina 

Agreements iD fact sW1d in conflict with the intmlMafonal semce IUDS Cauier aeeb to 

establish J1dlsµ&mt to Artiole 'fX of the 1916 Natiomd .AareemenL Based OD tbe record 

bciln du. Conlmiuoe,.~ '1fDuld appeill'-that ~ pro\lbioDll of tho in>p~ . 
~ govanmg1hc opaaiiom of1raios, mcdiods of c:ompenaadau awl 11.oine 

temilnd locationl·'WOUlcl be paJHftod ormodl&d if the mw m ~mm 'Mlle put into 

6ot. ~,., bJ pivviilioDs cd'ibe Hub Mer&a' lmpl1111Jt111tfq Astecmients must 

~ fn. ~ w.tth.Artide IV .A and 1ho side .ldta"s:it fortb iaibll ~ 

AWAflDAp OBDIB 

l, 'fld!I Qnnmlqa @gp dud Jthl h11t14ktlg to rMOJye thti dlmBI! Dl!lemd. 

& OR.GANIZATIQtftf OIJISJ'ION AT JBSUlli 

Wbc11ler:1ho proviaion8 oftbo Nmtb Little RoclcJPi.oe Bluff Hub Mmpr 
hnpJcmmitbaa Apancml (October 9, 1997). dlC K:msas City Hub Mca-pr Jmplementiog 
Asrecmumt (Juq 2, 1998), And dlO St.. Louis Hnb Mmgmr Jmplememiq Asreanmi1 (April 
IS, 1998), ~ pm11uaut1D tlY> Sur&ce 'r~~ can ba diangod by tho 
~· funacrJipm under Artldo IX ofd:le 1986 National Agrean.ent (May 19, 1986), 
~ pmwaDt to die Railway Uhor A.gt, whens1ho Caie:r.Bahd to CIXpn'aSly main 
such rl&fdi in thD d:nmoadontid Hub Mm-pr ~IC"1tn'ina Agreomcnta, llld tho 
speQ1ic 18QIUl8'0 of ad& afiJremmdoDodBub Meqw-Jmp~ As=mam 
otbanvhie pmlnliitl suda ~? 

ANSWEllTO IDE OBGAlfUTIOl{'fl 2.YF8J'IONAT ISSPE 

CmlwbM Rdaimt ffl Ardcla IX daJda umltrihe 1986 Nadoul ~ bDl 
dlo Hub Melpl' Implernendng Agrcem.auts cmmot be cMnpt bytbo eimdao of 

· Cm:d.-1 Artfde IX dahlll uodar1ho ~ p1'8eDfec!hm:in. 

2S 
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3. C@BIP'S OUESTION AT ISSJJE: 

Does i= Now Ycd:Dock UP/SP~ Implementing Agreanent 1Dr the North 
Little Rook/Pine Bluff'Hub bar Union Pacifio. Railroad Company from ~its tisht 
to establiah intwdivialomll servioe pumuaot to Article IX of fhe May I 6, 1986 BLE 
Natlonal~ . . . 
ANSWER mm CARRIER'~ OUEmQN AT lSSJJ! 

Jn the pudcuJar case befbre this Cmntnitcee. tbo ~is~ 

Chatea R. Rightuowm 
Organiftdioa .Manber 

..... 

Dated tbU day ofMmcb,, 2004. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

BROTHERHOOD OF LOCOMOTNE ) 
ENGINEERS AND TRAINMEN, GENERAL ) 
COMMITTEE OF ADJUSTMENT, ) CIVIL ACTION NO. 13-cv-5970 

) 
Plaintiff, ) Judge Hon. Thomas M. Durkin 

) 
v. ) 

) 
Magistrate Judge Arlander Keys 

UNION PACIFIC RAILROAD COMP ANY, ) 
) 

Defendant. ) 

DECLARATION OF RANDY P. GUIDRY 

COMES NOW Randy P. Guidry and, based on personal knowledge and certain business 

records kept and maintained in the ordinary course of business by Union Pacific Railroad 

Company ("Union Pacific"), and pursuant to 28 U.S.C. § 1746, declares as follows: 

1. I am over the age of 18 and competent to make this Declaration. 

2. I was hired by Union Pacific Railroad Company's predecessor C9rnpany in 1974 

as a locomotive engineer trainee. From 1974 to 1978, I worked as a locomotive engineer. In 

1978, I was promoted to the position of Manager of Operating Practices and worked in that 

capacity until 1982. From 1982 through the present, I have worked primarily in the Labor 

Relations Department of Union Pacific. My current position is General Director of Labor 

Relations in Omaha, Nebraska. 

3. In my role as General Director of Labor Relations, one of my responsibilities is 

the handling of negotiations and grievances that arise between Union Pacific and the 

Brotherhood of Locomotive Engineers and Trainmen ("BLET"). I have knowledge of the facts 

relating to the complaint filed by BLET in this matter. Also in my role as General Director of 

S803904 Exhibit A 
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Labor Relations, I am a custodian ofrecords relating to Union Pacific's collective bargaining 

agreements and grievance and arbitration files relating to certain Union Pacific employees, 

including locomotive engineers represented by BLET. 

4. Union Pacific and BLET are parties to nwnerous RLA collective bargaining 

agreements. Some of these agreements apply only to Union Pacific; others are negotiated in 

multi-employer bargaining and apply to Union Pacific and other railroads. 

5. One such broadly applicable CBA is Article IX of the 1986 National Agreement. 

("Article IX"). In exchange for large wage increases and generous protections for adversely 

affected employees, Article IX allows Union Pacific to create new train runs on an expedited 

basis. Under Article IX, Union Pacific serves notice of its desire to establish new train runs, and 

BLET is required to negotiate terms and conditions governing that service. Failing agreement, 

arbitration exists. A copy of Article IX is attached hereto as Declaration Ex. 1. 

6. Article IX is entitled "Interdivisional Service," which suggests that it only applies 

to service that crosses between seniority districts. However, the "note" at the start of Article IX 

makes it clear that it applies to all new runs, i.e .• interdivisional, interseniority district, 

intradivisional, and/or intraseniority district service. 

7. In 1991, Article IX was amended to require both the railroads and unions to 

expedite Article IX arbitration. A copy of this amendment is attached as Declaration Ex. 2. 

8. It is the practice of the industry that Article IX arbitrations take place on an 

expedited basis before private arbitration boards under§ 3, Second, of the RLA, not before the 

National Railroad Adjustment Board. I have done many Article IX arbitrations since I joined the 

Labor Relations Department; I cannot recall even one that proceeded before the NRAB. 

$803904 -2-
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9. Article TX allows Union Pacific to establish its new runs on a trial basis after 20 

days' notice to BLET, even prior to the completion of arbitration or negotiations. The only 

exception is if the new service requires engineers to operate through their home tenninals. Each 

train run has at least one home terminal and at least one away from home terminal; if the new 

service would require an engineer to operate his or her train through that terminal, it cannot be 

started on a trial basis. 

10. The ability to establish new train runs is essential for Union Pacific to operate its 

system efficiently. Over time, as people move, traffic patterns change, or other efficiencies 

dictate, Union Pacific must be able to adapt. Train runs established years earlier become 

obsolete or inefficient, requiring new methods of operation. Union Pacific therefore regularly 

uses the Article IX process to create new train runs. 

I 1. Following the 1996 merger of Union Pacific Corporation and Southern Pacific 

Transportation Co., Union Pacific rearranged its operations into a "hub and spoke" system. 

Sixteen hubs were established. Pursuant to Article I,§ 4(a), ofNew York Dock, Union Pacific 

and BLET negotiated a separate Merger Implementing Agreement for each hub between 1996 

and 2001. 

12. In Los Angeles, Union Pacific and BLET were 1.lllable to reach a voluntary 

implementing agreement. Thus, the 1998 Los Angeles Hub Agreement was imposed by an 

arbitrator at the conclusion of the Article I,§ 4 arbitration process. A copy of this agreement is 

attached as Declaration Ex. 3. 

13. The LA Hub Agreement set up the initial train runs in the LA Hub, but made clear 

that those runs could be changed under Article IX. Specifically, Side Letter 3 to the LA Hub 

Agreement provides that, "New pool operations not covered in this Implementing Agreement 
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whether between Hubs or within the Hub shall be handled per Article IX of the 1986 National 

Arbitration Award." A copy of Side Letter 3 is attached as Declaration Ex. 4. 

14. Thus, Union Pacific interprets Article IX and Side Letter 3 as giving it the right to 

create new train runs in the LA Hub whenever they are needed. In return, employees are 

protected from economic losses as a result for up to six years. It naturally follows that the 

implementation of new runs may require employees to make life changes, including relocating 

their homes. Article IX anticipates these changes and consequently provides financial 

protection, including money for house-hunting trips and protection against losses in the sale of 

an employee's home. 

l 5. Since the l 6 Hub Agreements were created, Union Pacific has repeatedly invoked 

the Article IX process to create new pool operations. BLET has, from time to time, raised 

objections over those new operations; these objections have been resolved in Article IX 

arbitration. For example, in the LA Hub itself, the parties arbitrated Union Pacific's creation of 

new pool operations from Dolores, CA, to Y ermo, CA (establishing a new home terminal in 

Dolores). An arbitration was held before a private arbitration board under § 3, Second. In the 

Award of Arbitration Board No. 580, a copy of which is attached as Declaration Ex. 5, the 

arbitrator allowed Union Pacific to establish the new pool operation. 

16. BLET and Union Pacific have also used the Article IX process where BLET's 

objection to Union Pacific's Article IX notice relates to the language of a Hub Agreement. This 

occurred when Union Pacific issued an Article IX notice in 2006, in the area covered by the 

Houston II Hub Agreement. Even though a large part of the dispute centered on the tenns of an 

NYD implementing agreement, arbitration took place under Article IX. A copy of the first page 
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of the resulting award, showing that the arbitration was convened under Article IX, is attached as 

Declaration Ex. 6. 

17. Thus, when Union Pacific wishes to implement new pool operations under 

Article IX, the parties' past practice has been to participate in Article IX arbitration. 

18. In February 2013, in accordance with Article IX and the parties' past practices, 

Union Pacific announced its intention to establish new pool operations between the Los Angeles 

Basin Metroplex and Yermo, and between the Los Angeles Basin Metroplex and Ywna, AZ.. 

After meeting with impacted labor unions, including BLET, Union Pacific scaled back its 

proposal. 

19. On July 17, 2013, Union Pacific provided an Article IX notice to BLET that 

would only create new pool operations providing service from the home terminals of Yuma., AZ, 

and Yenno, CA, to the away from home terminal at West Colton, CA. A copy of this notice is 

attached as Declaration Ex. 7. These runs would not require engineers to run through their home 

terminals and, therefore, Union Pacific may institute trial runs prior to completing the expedited 

negotiation/arbitration process of Article IX. 

20. As is true with all Article IX notices, Union Pacific's notice would change the 

current operations in this area. Currently, there is a pool operation with a home terminal in West 

Colton that provides service to the away from home terminal in Yermo, and a pool operation 

with a home terminal in West Colton that provides service to the away from home terminal in 

Yuma. But no current pool operations exist with a home tenninal in Yuma or Yenno that 

provide service to the away from home tenninal in West Colton. 

21. Under Article IX, because 20 days after service of its notice has passed, Union 

Pacific has had the right to implement these new runs on a trial basis pending arbitration. At this 
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time, however, Union Pacific has not begun any trial runs; we do not actually anticipate doing so 

until January 2014. We have a meeting scheduled with BLET for October 15, 2013, to try to 

narrow the issues that need to be arbitrated. 

22. In the event trial runs begin, Union Pacific has offered to and will take several 

steps to ameliorate or eliminate hardships to affected crew members. 

A. First, Union Pacific has offered to expedite arbitration, although expedited 

arbitration is already required under both Article IX and under NYD. Union Pacific stands ready 

to select an arbitrator immediately and, barring severe conflicts, take the first available date for 

arbitration. Union Pacific is fully committed to expediting this process as much as possible. It 

would be Union Pacific's preference to have this process over by the end of2013 before any trial 

run is implemented. I believe that this can be accomplished ifBLET will cooperate. 

B. Second, Union Pacific has verbally offered a reverse lodging arrangement 

to BLET. Normally, Union Pacific does not provide a hotel to engineers at the home terminal of 

their run, but does provide a hotel to engineers at the away from horn~ terminal. Because many 

of the engineers who would operate the new pool operations live closer to West Colton than to 

Yuma or Y ermo, Union Pacific is offering, for two years from the implementation of a trial basis 

operations, to provide lodging at the away from home terminals rather than the home terminals if 

preferred by a particular engineer. 

C. Finally, Union Pacific is offering to have the regular pools for the new 

runs manned by LA Hub-based engineers just as the existing pools have been. 

23. BLET's response to Union Pacific's July I7 Article IX notice has shifted over 

time. At first, BLET stated that Union Pacific could not use the Article IX process to make these 

changes, but was instead required to amend its collective bargaining agreement through the 
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major dispute process Wlder § 6 of the RLA. A copy of the correspondence taking this position 

is attached as Declaration Ex. 8. 

24. On July 26, Union Pacific noted its disagreement, stating that the new runs were 

permitted by Article IX. A copy of that correspondence is attached as Declaration Ex. 9. 

25. BLET then filed this lawsuit on August 21, 2013. I have read BLET's Complaint, 

which does not argue that a major dispute exists. Instead, as I understand it, BLET is contending 

that the creation of pool operations from Yermo and Yuma to West Colton does not constitute 

"new" pool operations because runs currently exist from West Colton to Yenno and Yuma, and 

that the creation of these pool operations would violate Side Letter 3. 

26. I strongly disagree. I believe that, because there currently are no pool operations 

from Yuma or Yermo to West Colton, the train runs contained in Union Pacific's July 17 notice 

are "new pool operations" within the meaning of Article IX. There is no Ywna-West Colton or a 

Yenno-West Colton pool. 

27. BLET has not taken any steps to commence arbitration of this dispute under New 

York Dock. Without waiving any arguments that I might make in arbitration, I can say that, if 

BLET did commence arbitration, I would not refuse to arbitrate under Article I, § 11 of New 

York Dock. I also would not object to having a single arbitrator appointed Wlder both Article IX 

and Article I, § 11 to hear the parties' dispute. 

28. I understand that BLET is claiming that engineers will have to move during the 

trial period. Given the expedited arbitration that Union Pacific is offering and the reverse 

lodging arrangement, this will be unnecessary. Moreover, if someone did choose to move, 

Article IX requires that Union Pacific reimburse them for their moving expenses and protects 

them against the loss of value of their homes. 
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I declare under penalty of perjury that the foregoing is true and correct. Executed on 

SeptembeJ", 2013. 

-8-
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IN THE UNITED STATES DISTIUCT COURT 
FOil THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DMSION 

BROTHERHOOD OF LOCOMOTIVE ) 
ENGINEERS AND n.AINMEN, GENERAL ) 
COMMITTEE OP ADJ1JSTMENT, ) 

) 
Plai~ ) 

) 
v. ) 

) 
UNION PACIFIC RAILROAD COMPANY, ) 

} 
Defendant. ) 

CIVIL ACTION NO. 13~v-5970 

Judge Hon. Thomas M. Durkin 

Magistrate Judge A.dander Keys 

D:ECLAMTIQN OF THOMAS WILLIAMS 

COMES NOW TIIOMAS WILLIAMS and, based on personal knowledge and certain 

business records kept and maintained in~ ordinary course of business by Union Pacific 

Railroad Company r'Union Pacific''· IUld p\lrsuant to 28 U.S.C. § 1746, declares as follows: 

l. I am over the age of 18 and competent to make this Declaration, 

2. I was hired June 1974 by the Chicago & Northwes~n Railroad ("C&NW") to 

perfuan duties as an Agent tr elegrapher working various position between St Louis and 

Chicago. In this poSition, l was a member of a labor union. I was promoted in January 1980 to 

the pos.ition of Train Dispatcher working at various locations on the C&NW. Between that time 

and in or about 1995 (when Union Paoific acquired the C&NW), I held a variety of jobs in the 

Chicago area. Since that time~ I have held a variety of director level jobs in Nebraska, 

CaUfDmia, and Utah. My current position is birector ot Transportation Se1"Yices for the Los 

Angeles hub} a. position I have held since July 2005. 

3. ~ Director of Transportation Services my rcspODSI"bilities include the overall 

opocating tl'8n9portation plan fo.r the Los Angeles Service Unit. This includes all operations 
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between Yuma. A1:iz.ooa, Bakers.field, Cnlifomia, Yenno, catifomia. and San Luis Obispo, 

California. l have knowledge of Union Pacific's July 17, 2013~ notice to the Brotherhood of 

Locomotive Engineers and Trainmen ~'Bl.ET") unde1· Article IX of the 1986 national 

agreement. 

4. The changes contemplated by Union Pacific's July 17 A1ttcle IXnotlce are 

designed to allow Union Pacific to opel'ate more efficiently into and out of the Los Angeles area, 

including the Ports of Los Angeles and Long Beach, Currently, we have a number of train runs 

with homo te1minals in West Colton and Los Angeles. EngineOIS can bid on the$E: assignmeOOI. 

We have a difficult time ketping tho West Colton to Yenno and West Colton to Yuma pools 

staffed with qualified engineers 'Who are familiar with operating locomotives over the involved 

l'Outcs because other mns exi3t where engineers can make more money (sometimes fO! fewer 

hours ofwodc). As a result, engineers tend to bid off these runs, in paiticular the West Colton -

Y enno run. This often results our being required to use an engineer who may not have operated 

over these sections of 'track as often or as recently. Often. this requires the use of a "pilot." a 

se<:011d engitteer who i& qualified and familiar with operating a train on that track or route'. and 

who rides along with the newly assigned enginee.- who just bid on to this pool. Both the pilot 

and the engineer have to be paid, raising Union Pacific's costs which must, in turn, be passed on 

to shippers offreight. 

5, Creating new home t~nals in Yermo and Yuma will decrease the.frequency 

that this occurs. Engineers are less likely to bid on new assi~ts if they involve a r.hange in 

their hom~ te.r.mirull. W c would also expect that, ove1· a good deal time (especially as attrition 

occurs due to anticipated retirements in the Los Angeles area), employees manning these runs to 

Jive in the Yuma or Y crmo areas, rather than ceo.tral or urban Los Angeles. Therefore, engineers 
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with home terminals in Yuma or Ycrmo are more likely to remain on these pools if their home 

terminafs are in those cities. 

6. Having engineers with less knowledge of the specific train run also raises safety 

co11cerns. Therefore. having more stability in these pools with the home terminals jn YUJlla or 

Ye1100 should lead to safer operations 

7. In addition, Union Pacific will be able to utilize crews to scheduled trains and 

operilte them more effectively with the additi-0n of home tenni11als in Yuma and Yermo. Most of 

the traffic leaving the Los Angeles area and traveling to points cast comes from freight unloaded 

at the Ports of Los Angeles and Long Beach alons with do.tnC1stic containel' traffic in the Los 

.Angeles al'ea that is .nwk.et&i with ptedictabl& and sclteduled d~art\lres. In contrast. traffic 

coming froni points east into Los Angeles has usually been in transit fur some: time - usually, 

several days - before ardving in Y crmo and Yuma. Delays in such service are not uncommon 

and it is far more difficult to predict when Union Pacific wiU need a train to depart those cities. 

As a result. Union Pacific ii:cqucntly has to have cmployeos waiting for trains in those c1ties. 

This is especially true at Yuma because thet"e is little room 'to leave a train sitting while we wait 

for a crew to becotne available to take the train to its destination. When an engineer is waiting to 

work at an away from home tc1minal, Union Pacific is required (after a c~taln number of hours) 

to begin to pay the engineer even 1hough they are not working. This pay is not 1'e(\ulred at the 

home terminal. Having engineers with home terminals in Yuma and Y crmo will decrease the 

amount of time spent at the away from home terminal, tf'lercby rcducin&' costs and improving tail 

coi:npetitiveness. 

• 3 -
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I declare under penalty of perjury that the foregoing is 1rUc and eo1TCOt. Exe¢uted on 

September~ 2013. 

~--filfiPk -r THMAs WILL MS 

-4-
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DNISION 

BROTHERHOOD OF LOCOMOTNE ) 
ENGINEERS AND TRAINMEN, GENERAL ) 
COMMITTEE OF ADJUSTMENT, ) CNIL ACTION NO. 13-cv-5970 

) 
Plaintiff, ) 

) 
v. ) 

) 
UNION PACIFIC RAILROAD COMPANY, ) 

) 
Defendant. ) 

Judge Hon. Thomas M. Durkin 

Magistrate Judge Arlander Keys 

DECLARATION OF GORDON WELLINGTON 

COMES NOW Gordon Wellington and, based on personal knowledge and certain 

business records kept and maintained in the ordinary course of business by Union Pacific 

Railroad Company ("Union Pacific"), and pursuant to 28 U.S.C. § 1746, declares as follows: 

1. I am over the age of 18 and competent to make this Declaration. 

2. I hold a Bachelor of Arts degree in economics from the University of 

Massachusetts at Boston and a Master of Business Administration degree in finance from the 

University of Colorado. 

3. I was hired by Union Pacific in 1979 as a financial analyst. From 1979 to 1984, I 

performed economic analyses for a variety of railroad functions with an emphasis on 

transportation. In 1984, I was promoted to Assistant Manager-Carload Costing where I held 

supervisory responsibilities for transportation economic evaluation. Beginning in 1989, I 

performed capital investment economic analyses before becoming Manager-Commercial 

Investment in 1991. As manager, I supervised the development of economic evaluation and 

investment justification for locomotives, freight cars, and commercial facilities. In 1995, I was 
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promoted to Director-Asset Management where I was responsible for the evaluation and 

prioritization of freight car repair, upgrade, retirement, and acquisition programs. In 1998, I was 

promoted to Regional Finance Director-Westetn Region, the position I currently hold. 

4. In my role as Regional Finance Director, one of my responsibilities is leading the 

economic evaluation of operational changes to lower operating expenses and increase Union 

Pacific's operating margins . I have knowledge of Union Pacific's July 17, 2013, notice to the 

Brotherhood of Locomotive Engineers and Trainmen ("BLET') under Article IX of the 1986 

national agreement. 

5. I have looked into the cost savings involved with the establishment ofnew pool 

operations with home terminals in Yermo, California, and Yuma, Arizona, and an away from 

home terminal in West Colton, California. Although the exact amount of cost savings cannot be 

assured, my analysis is that establishment of these new pool operations will permit Union Pacific 

to reduce its approximately $9.0-$10.0 million direct labor expenses for train crews operating in 

the Los Angeles - Yenno and Los Angeles - Ywna corridors by at least 2%. This cost reduction 

is a direct.consequence ofimproved operating efficiencies by locating our home terminals at 

locations where there is reduced employee movement between engineer jobs and thus reduced 

training and qualification expenses. Additional cost savings are likely to flow from reduced held 

away from home tenninal pay that must be given to engineers after they spend a certain number 

of hours at their away from home terminals. 

I declare under penalty of perjury that the foregoing is true and correct. Executed on 

September .iQ., 2013. 
(] J I I 1 J 

Auto1\ tUeli;'J..t7r~ 
Gordon Wellington J - -
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Tortorice - Direct by Persoon 

1 July 17th letter that's in the record at Document No. 1-1, 

2 page 6 of 8. It's listed Section 5, "Overtime . " 

3 MR. MORALES-DOYLE: And no further questions, Judge. 

4 THE COURT: Okay. 

5 MR. GODINER: Nothing further from the Union Pacific. 

6 THE COURT: All right. Very good. All right. Why 

7 don't we take our lunch break right now, come back in about one 

8 hour. Well, about 20 to 2:00 come back. Is that enough time 

9 for everybody to do any business they need to do over lunch? 

10 MR. PERSOON: Yes, your Honor. 

11 MR. GODINER: Yes, your Honor. 

12 THE COURT: All right. We'll see you at 20 to 2:00. 

13 Thank you. 

14 (Recess at 12:39 p.m., until 1:45 p.m.) 

15 THE COURT: Okay. Please call your next witness. 

16 MR. PERSOON: Plaintiffs call Paulo Tortorice. 

17 THE COURT: Very good. 

18 Come on up here, up to the witness stand, please. 

19 Please raise your right hand. 

20 (Witness duly sworn and takes the stand.) 

21 THE WITNESS: I do. 

22 THE COURT: Please be seated. 

23 PAULO TORTORICE, PLAINTIFF'S WITNESS, SWORN 

24 DIRECT EXAMINATION 

25 BY MR. PERSOON: 
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1 Q Mr. Tortorice, can you state your name for the Court, 

2 please? 

3 A Sure. My first name is Paulo, P-A-U-L-0. Last name is 

4 Tortorice, T-O-R-T-0-R-I-C-E. 

5 Q And where do you live? 

6 A I live in Temecula , California. 

7 Q And where is Temecula located? 

8 A It's about 40 miles south of West Colton. 

9 So on a map, between L.A . and San Diego if you looked . 

10 Q So in the San Diego area generally? 

11 A Closer to the L.A. area. 

12 Q So in between Los Angeles and San Diego? 

13 A Yes. 

14 Q And what is your job? 

15 A I'm a locomotive engineer for Union Pacific Railroad. 

16 Q Are you also an elected union officer? 

17 A I'm also the local chairman of Division 5, BLET, in 

18 Los Angeles . 

19 Q And what territory does Division 5 encompass? 

20 A Santa Barbara. Well, let's see. Santa Barbara down to 

21 Los Angeles to West Colton. 

22 Q So just to be clear, you are an elected officer of the 

23 plaintiff and you have a direct stake in this litigation. 

24 A Yes, I do. 

25 Q And how long have you been an engineer for Union Pacific? 
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1 And when I say Union Pacific, I'm including Southern 

2 Pacific, whose operations have merged in Union Pacific. 

3 A Right, yes. I hired out with Southern Pacific. And then 

4 when we merged, I became part of Union Pacific. But 18 years 

5 as an engineer, 19 years with the company . 

6 Q I'll ask you to slow down just a little bit so that the 

7 court reporter can take down what you're saying. 

8 And do you report for work in West Colton? 

9 A Yes. 

10 Q And where do you work to out of West Colton? What would 

11 the away-from-home terminals be? 

12 A Well, it's seniority-based, but currently it's Long Beach. 

13 But I have worked Colton to Yuma. 

a So you have worked Colton to Yuma before? 

A Yes. 

a And do you expect to work Colton to Yuma in the future? 

A It's a possibility. 

14 

15 

16 

17 

18 a Do you hold any seniority under the Southwest hub 

19 agreement? 

20 A I do not. 

21 Q So do you have any seniority to work runs that originate 

22 from Yuma? 

23 A No. 

24 a And currently under the L.A. hub agreement, do any runs 

25 originate from Yuma into the L.A. hub territory? 
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1 A They do not. 

2 Q And under which hub agreement do runs that originate in 

3 Yuma operate under? 

4 A Ones that originate in Yuma? 

5 Q Yes. 

6 A Would be the Southwest hub. 

7 THE COURT: I'm -- I need some clarification. If 

8 the -- if you have seniority under the L.A. hub agreement, 

9 wouldn't that number of years you served on the railroad 

10 transfer over to the Southwest hub? And if you've got 18 years 

11 on Union Pacific, does it really matter what hub you're in? 

12 You might have people with more seniority. 

13 MR. PERSOON: It does, your Honor. And what happened 

14 was before the STB approved this merger in '96 and implemented 

15 an L.A. territory in 1999, you'd have seniority to work a 

16 specific run . So even if you were working for Southern Pacific 

17 or Union Pacific, you may not have the seniority to effectively 

18 bid on each run that they operate. 

19 THE COURT: I see. 

20 MR. PERSOON: So you might work on a specific one. 

21 Then what they did in the hub agreements was they 

22 created this hub-and-spoke model. So they got rid of ones 

23 where you may work from A to B but not A to C. And they said a 

24 hub like West Colton is going to be A. And everybody who had 

25 any seniority in this area is going to have seniority to 
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1 operate from West Colton out to the ends of the spokes, to B, 

2 to C, to D, to E. 

3 But there were a number of these hub agreements. 

4 There's the Southwest hub agreement, St. Louis, Kansas City, 

5 L.A. hub. So just because you have seniority in L.A. doesn't 

6 mean you have that seniority in Southwest, Kansas City, all 

7 these other hubs. 

8 THE COURT: Well, is seniority something that's 

9 based -- is it an assignment based on seniority, a Union 

10 Pacific process or a union process? 

11 MR. PERSOON: I think it's a union process. And 

12 historically there were lots of different railroads that got 

13 merged into Union Pacific, lots of different territory. So if 

14 you had seniority on -- for example, in Missouri, they call it 

15 the Mo-Pac line, the Missouri Pacific. You had specific 

16 seniority to operate along that line that didn't translate to 

17 anything else. 

18 Now, when all these mergers happened, they started 

19 combining the seniority districts, but that still didn't 

20 translate across the Union Pacific system. It was limited to 

21 that hub agreement. 

22 THE COURT: But isn't that ultimately a union 

23 decision? Because I'm familiar with hiring halls and issues in 

24 Chicago relating to that. 

25 But ultimately doesn't -- if a person has 18 years of 
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1 service on a -- on a hub out of Los Angeles because he worked 

2 various spokes, and when the railroads got combined, that all 

3 transferred over so that everyone was given a fair shot. 

4 But is your position -- and I know we're taking this 

5 out of order a little bit, and the witness can certainly answer 

6 if it's better coming from him. 

7 But if a person -- if Yuma, for instance, became the 

8 hub, with West Colton being the -- one of the spokes, even if 

9 that was in a Southwest hub agreement, couldn't the union 

10 modify that to account for experience you had in the other 

11 in the Los Angeles hub? 

12 MR. PERSOON: I don't think they could unilaterally 

13 your Honor. I mean, for one thing, this is in the hub 

14 agreement that was imposed on them by an arbitration done under 

15 the authority of the Surface Transportation Board. 

16 THE COURT: Okay. All right. 

17 MR. PERSOON: So it's not just it's not like the 

18 union's bylaws where they could just amend stuff. 

19 THE COURT: That's what I was getting at. 

20 All right. Thank you. 

21 MR. PERSOON: So this is in the L.A. hub agreement 

22 itself. 

23 THE COURT: Okay. 

24 THE WITNESS: I could clarify it a little bit. 

25 THE COURT: Sure. Go ahead. 
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1 THE WITNESS: That's Tucson work. So there's a whole 

2 another group of seniority. We don't just have a master 

3 roster. Los Angeles has their seniority --

4 THE COURT: Right. 

5 THE WITNESS: -- Tucson has their seniority. And so 

6 it would be like encroaching on your neighbor's lawn. You 

7 know, your property line is here (indicating). You don't get 

8 to put a fence up over here (indicating). 

9 THE COURT: Okay. Well, and my question really 

10 related to -- it would seem like the union in their good 

11 judgment could find -- as a membership organization could find 

12 a way to accommodate their members based on this. But it 

13 sounds like at least part of the seniority process and the 

14 assignment process was imposed by an arbitrator. Is that what 

15 you're saying? 

16 MR. PERSOON: Yes, Judge. 

17 THE COURT: Okay. Okay. 

18 MR. PERSOON: And even if that wasn't the case, what 

19 you'd be asking the uni on to do would be to say, "Sorry, guys 

20 in Tucson with all your Tucson seniority. We're going to get 

21 rid of that. We're going to ignore that to help out the guys 

22 in L.A." It would, you know, from a practical perspective be a 

23 problematic position. 

24 THE COURT: Well, it depends on whether the -- what 

25 the collective bargaining agreement, which is an agreement 
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1 between the Union Pacific and the union, calls for in that 

2 circumstance. 

3 MR. PERSOON: Or the bylaws. 

4 THE COURT: Well, that was my point. If the bylaws of 

5 the union can be changed, it's kind of a union problem. If 

6 this is something that is jointly decided by Union Pacific and 

7 the union, then it is a problem that Union Pacific can cause. 

8 But go ahead. 

9 BY MR. PERSOON: 

10 a Paulo, can you talk to me a little bit about what a 

11 workweek looks like for you when you're working out of West 

12 Colton? 

13 A Okay. On a pool -- I think they explained a pool to you --

14 you don't know when you're going to go to work, but it's 

15 similar to a rotary board. So if there's 40 people and you're 

16 number 40, they would have to call 39 trains before you come 

17 up. 

18 That length of time differs based on how much traffic 

19 we have. So you don't really know when you're going to go, but 

20 you can guesstimate. They have train lineups, not always 

21 accurate, but, you know, you get an idea. 

22 So you would get called for your train. As Bill 

23 explained, you'd have 90 minutes to reach your destination, go 

24 over your paperwork, confer with your conductor, talk about the 

25 route, safety issues, do we have cars that need to be set out, 
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1 whatever; and then get on your train, notify the dispatcher, 

2 and proceed. 

3 Q About how long does it take to operate a train from West 

4 Colton to Yuma, Arizona? 

5 A Well, it would all depend on traffic flows, train makeup. 

6 There's a lot of different scenarios. But average right now is 

7 probably 10~ hours, 11 hours, somewhere around there. 

8 I mean, there are times that they go faster, and 

9 sometimes they don't make it at all. 

10 Q And then I think the phrase when you arrive at the 

11 away-from-home terminal is that you, quote, "tie up." Is that 

12 accurate? 

13 A Correct. 

14 Q And what happens when you tie up? 

15 A Okay. So if we brought the train into Yuma, we have a 

16 predetermined crew change point. A Tucson crew would get on. 

17 We would discuss, you know, what was good, what was bad; this 

18 worked, this didn't work. Maybe the speedometer wasn't good. 

19 Maybe the axle count wasn't good. Whatever it may be, you 

20 know, kind of a just synopsis of what they need to worry about . 

21 The conductor would talk with the other conductor, and 

22 then we would depart, go into the crew room -- there's a 

23 computer -- and then you'd tie up. 

24 And then you'd go back on this board, like you guys 

25 were speaking of earlier. And you'd know, okay. There's 
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14 guys ahead of you. There's 20 guys ahead of you. Go get 

your room and get some rest. 

a And when you say "get your room," do you mean at the 

away-from-home housing? 

A Yes, at the Oak Tree in Yuma. 

Q And can you describe that housing to me? 

A It's a Motel 6-ish kind of room. Just one room, TV. You 

have -- in walking distance, you have one eating place. And 

then you could -- you know, it's pretty hot in Yuma, so 

depending on how far you wanted to go, you could venture out 

over the bridge and get some --

Q But can you approximate the dimensions of the room for me? 

A 10 by 12, 10 by 14 maybe. 

Q Furniture? 

A Just a bed, dresser, you know, closet. 

Q And once you tie up and you go to the away-from-home 

housing, what are you able to do there? 

A Well, first thing, you hope they have rooms. That's the 

first thing because they a lot of times have issues with maids, 

not having clean rooms, not having staff, whatever. You'd go 

in assuming you had a room . And, you know, some guys may go 

hang out, talk, whatever. If you're tired, if it's an 

all-night trip, you go to sleep. I mean, you need to have your 

rest to be prepared to work the next day. 

Q And you're supposed to get how much rest before you mark 
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1 back up for work? 

2 A Well, the federal government requires 10 hours' rest. If 

3 you exceed your 12 hours, it can be more than that. But 

4 10 hours, just to keep it simple, is the minimum that you would 

5 have. 

6 Q And after that 10 hours, then you'd be available to work 

7 the return trip back to the home terminal, in this instance, 

8 West Colton. Is that correct? 

9 A Correct, yes. 

10 a And I think Mr. Hannah testified about what's called HAT 

11 time. 

12 A Right. 

13 Q Can you just tell us again what HAT time is? 

14 A It's held away from home terminal. And you go back on --

15 the company starts paying you after 16 hours, not 16~ hours. 

16 So, yeah. 16 hours they pay you . And a lot of times 

17 the company, they want to -- they're motivated to not pay you 

18 to not, you know --

19 Q So Union Pacific has an incentive to limit the time you're 

20 held at the away-from-home terminal in order to cap its 

21 liability for HAT time? 

22 A Absolutely. 

23 Q And in your experience, does it try to cap its liability 

24 for HAT time? 

25 A Oh, yes. They'll call you for trains that are three hours 
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out of Yuma just to now put you on a train just to get you off 

2 HAT time. So then you'll sit at the crew change, which kind of 

3 exacerbates the problem because now you have hours against you 

4 before the train arrives , and then, you know, you deal with the 

5 trip as it comes. But taking two hours off the front end 

6 doesn't necessarily help you. 

7 Q Prior to the Union Pacific/Southern Pacific merger which 

8 was approved in 1996 and implemented in Los Angeles basin in 

9 1999, did you have seniority to work all the routes that's 

10 currently under the L.A. hub agreement? 

11 A No, we gained additional routes when we merged with Union 

12 Pacific because they had lines that maybe mirrored ours or went 

13 other places. So I was an -- originally a Southern Pacific 

14 engineer. I could only work what we covered. Union Pacific 

15 had its own crews and routes and everything else. 

16 Q And when you say you gained routes , that also means that 

17 Union Pacific gained the right to assign you to work different 

18 routes, right? 

19 A Yes, correct. 

20 Q So prior to the merger, your employer was limited to where 

21 it could assign you to work. 

22 A Yes. 

23 Q And after the merger, it gained much more flexibility in 

24 where it could assign you to work. 

25 A Yes. 
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Q Have you read the declaration of I think it's Thomas 

2 Williams in this case? 

3 A Yes , I have . 

4 MR. PERSOON: Permission to approach the witness, 

5 Judge? 

6 THE COURT: You may . 

7 MR. PERSOON: Do you need a copy, your Honor? 

8 THE COURT: I have it. 

9 BY MR. PERSOON: 

88 

10 Q I've presented you with the declaration of Thomas Williams. 

11 And I want to direct your attention to page 2, paragraph 4. 

12 And on page 2, paragraph 4, of his declaration, Thomas 

13 Williams states, quote: "We have a difficult time keeping the 

14 West Colton to Yermo and West Colton to Yuma pools staffed with 

15 qualified engineers who are familiar with operating locomotives 

16 over the involved routes because other runs exist where 

17 engineers can make money, sometimes for fewer hours of work." 

18 Did I read that correctly? 

19 A Yes. 

20 Q To your belief, to your knowledge, has Union Pacific ever 

21 been unable to staff the West Colton to Yermo run? 

22 A No. 

23 Q To your knowledge, has Union Pacific ever been unable to 

24 staff the West Colton to Yuma run? 

25 A No. 
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1 Q And why is that? 

2 A Because as an organization, we're required to, like Bill 

3 said, police our own agreements. So if a vacancy comes 

4 available and nobody bids it, the local chairman is required to 

5 find out who the junior guy is and, whether he wants it or not, 

6 he's on it. He's force-assigned. 

7 Q So under the parties' various collective bargaining 

8 agreements, the union actually has an obligation to make sure 

9 that all work is covered. Is that what you're saying? 

10 A That is correct. 

11 Q And it's never been the case that one of these runs has not 

12 been staffed, to your knowledge? 

13 A No. 

14 Q So what do you think Mr. Williams is really saying in this? 

15 A Well, I think he's saying that they have engineers that 

16 aren't qualified on the territory, so they require pilots. 

17 That's what he's saying in here. 

18 Q But there must be a lot of qualified engineers to work this 

19 run. 

20 A Oh, yeah. 

21 Q So why aren't they working this run? 

22 A Because it's the lowest-paid run in Los Angeles. 

23 THE COURT: Well, does the union have an obligation to 

24 staff -- to police the operations or the agreement themselves, 

25 to put on qualified engineers so there's no requirement of 
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1 using a pilot? 

2 THE WITNESS: Well, you can't restrict their seniority 

3 as to where they can move about. It's the most dangerous 

4 territory that we have. It's a 3.2 percent grade. It's 

5 multiple tracks. It's a foreign railroad. There's a lot of 

6 ways to get yourself in trouble. 

7 THE COURT: What do you mean by "foreign rail road"? 

8 THE WITNESS: Well, we run on Burlington Northern 

9 Santa Fe. We have joint trackage rights on part of it. 

10 THE COURT: I understand. 

11 THE WITNESS: So, you know, you can't tell them where 

12 to go, but the risk is certainly not worth the reward, I would 

13 say, in my opinion. 

14 THE COURT: All right. But the -- by seniority --

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

senior people being able to bid out and junior people who may 

not be experienced in that run going on, it is costing the 

company more money to have a pilot there is that correct? 

because you've got two engineers. 

THE WITNESS: On some of the trains, yes, you do. 

THE COURT: Okay. Okay. 

BY MR. PERSOON: 

Q Is that ability for more-senior engineers to bid out on to 

a better run a direct by-product of the L.A. hub agreement put 

in place by the Surface Transportation Board? 

A Yes. 
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1 Q So the Surface Transportation Board, as a condition of 

2 approving the merger of Union Pacific and Southern Pacific, 

3 specifically allowed more-senior engineers to say, "I'm not 

4 going to work these cheap, low-paying runs, and I'm going to 

5 work a different one"? 

6 A Yes , that's correct. 

7 Q And you were telling the judge a little bit ago about the 

8 conditions -- the operational conditions on the West Colton to 

9 Yermo run, right? And how many tracks are there? 

10 A Well, there's three BN tracks and one of our tracks. 

11 Q So one track that Union Pacific owns and three tracks that 

12 BNSF owns. Is that correct? 

13 THE COURT: Is that Yermo or Yuma? 

14 MR. PERSOON: What? 

15 THE COURT: Is that the Yermo run or the Yuma? 

16 THE WITNESS: Yermo. 

17 THE COURT: Yermo . Okay. Well, why -- sorry to 

18 interrupt again. But Yermo is -- well, it's 84 miles from 

19 Colton, at least on one of these figures. It may be longer, I 

20 guess, on the road. 

21 THE WITNESS: Right. 

22 THE COURT: But if you're paid by number of miles, why 

23 is this the least attractive run financially? 

24 THE WITNESS: Well , Mr. Hannah actually had this 

25 fixed . They had this at a higher rate, and all the senior guys 
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were there and no pilots. UP didn't want that. They wanted 

2 the lower rates and the senior guys. 

3 THE COURT: Well, I thought the rates were based on 

4 miles, not based on the difficulty of the track. Or maybe 

5 I'm -- I think I'm confused on this, but --

THE WITNESS: Well, there's different I mean, we 6 

7 

8 

have different 

and they would 

you know, we can always bargain on something, 

they at one time had wanted Mr. Hannah -- he 

9 could probably speak to this better -- to get rid of the pilot 

10 issue. And they had put guys on there that were senior, and 

11 they were paying them a liveable wage. But it didn't work for 

12 them, for whatever reason. So ... 

13 MR. PERSOON: Maybe if I can take the direct on this 

14 point, Judge. 

15 THE COURT: Go ahead. Go ahead. 

16 BY MR. PERSOON: 

17 Q Are there some routes that pay -- some runs that pay more 

18 than the West Colton to Yermo run? 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

a 
A 

Oh, absolutely. 

Can you name one for me? 

Sure. The basin pool , L.A. basin pool. 

What's the home terminal on that run? 

West Colton. 

And what's the away-from-home terminal? 

Long Beach. 
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1 Q And what does that pay? 

2 A $477. 

3 Q What does thel"lJn from West Colton to Yermo pay? 

4 A West Colton to Yermo pays about $230. It's give or take 

5 based on engine weight. 

6 Q And that's based on the difference in mileage, correct? 

7 A Well, no. That -- the basin rate was established with all 

8 the arbitraries rolled into it. It's -- it's actually less 

9 miles than it is from there to Yermo. So like I'm saying, it's 

10 not all not all of it's factored in miles. Some --

11 THE COURT: That's what I figured, if you're saying 

12 from this Long Beach -- West Colton to Long Beach is -- appears 

13 to be --

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE WITNESS: 72 miles. 

THE COURT: much smaller difference -- or somewhat 

smaller difference than Yermo and a much smaller distance than 

Yuma. 

THE WITNESS: Right. 

BY MR. PERSOON: 

Q So an engineer with a lot of seniority could decide, "I've 

got one opportunity to work today," right? And he could 

decide, "I'm going to work on the run that pays me $400, or I'm 

going to work on the run that pays me $200," right? 

A Correct. I mean, this all goes back to time away from your 

family. I mean, if you're going to work one day for 12 hours, 
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wouldn't you want twice the pay for one day? I mean, you would 

2 almost have to work two days on the Yermo pool, a round-trip, 

3 to make the same thing you'd make on the basin pool. So ... 

4 Q And getting back to the operational conditions on the West 

5 Colton to Yermo run. We said that there's three BNSF tracks, 

6 right? 

7 A West Colton to Yermo, right? 

8 Q Yes. 

9 A Okay. Yes. 

10 Q And to your knowledge, does BNSF have conditions upon its 

11 leasing of that trackage to Union Pacific? 

12 A They require qualifications. 

13 Q So that's a matter of contract between Union Pacific and 

14 BNSF, not Union Pacific and the BLET, correct? 

15 A It actually even stems with the FRA because -- because it's 

16 heavy grade territory, you're required to have more runs so 

17 they know that you're not going to have a runaway or some 

18 catastrophic event, which they've had these kind of issues 

19 there in the past. 

20 Q And the FRA is the Federal Railroad Administration --

21 A That's correct. 

22 Q -- located in Washington, D.C? 

23 A Yes. 

24 Q And when you talk about grade, you mean the changes in 

25 elevation? 
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1 A Right. A 3.2 percent grade is scary on a train, to say the 

2 least. On a 10,000-ton train, you don't want a guy who doesn't 

3 know what he's doing running that train. 

4 Q Are you familiar with the Union Pacific's plans to switch 

5 the home terminal at West Colton to the current away-from-home 

6 terminals at Yermo and Yuma? 

7 A I am. 

8 MR. PERSOON: Permission to approach, Judge? 

9 THE COURT: You may. 

10 BY MR. PERSOON: 

11 Q I'm presenting you the letter dated July 17th, 2013, to 

12 Mr. D.W. Hannah, the general chairperson of the BLET, from 

13 D.B. Foley, director of labor relations at Union Pacific 

14 Railroad. And this is the document that's attached to the 

15 complaint as Exhibit 1. It's Docket No. 1-1. 

16 MR. PERSOON: I have a copy if your Honor would like. 

17 THE COURT: I have one. 

18 BY MR. PERSOON: 

19 Q Now, do you understand this to be the Article IX notice 

20 that we've been talking about in this case? 

21 A Yes. 

22 Q And I want you to turn to page 3. There's a section 

23 called, in bold and underlined, "New Interdivisional Service . " 

24 And can you tell me what the first, quote, "new 

25 interdivisional service" run is? 
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A No. 1 says "Yermo, California-West Colton, California." 

2 a And can you te 11 me what the second 1 i sted, quote, "new 

3 interdivisional service" run is? 

4 A No. 2 says "Yuma, Arizona-West Colton, California." 

5 Q Looking at that first one, Yermo to West Colton. What's 

6 the length of the run? 

7 A 130 miles. 

8 Q To your knowledge, what's the current length of the run for 

9 the existing West Colton to Yermo run? 

1 O A 130 mi 1 es . 

11 Q So it's exactly the same? 

12 A Yes. 

13 Q Does it cover exactly the same territory? 

14 A Yes. 

15 Q Does anything in this proposed, quote, "new interdivisional 

16 service" suggest that they're going to run past West Colton? 

17 A No. 

18 Q Does anything suggest that they're going to run past Yermo? 

19 A No. 

20 a So it's just operating on the same track, just switching 

21 where you start from? 

22 A Just changing the on-duty points, as far as I can tell. 

23 a And looking at that second, quote, "new interdivisional 

24 service" from Yuma, Arizona, to West Colton, California, what's 

25 the length of the run? 
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1 A 198 mil es . 

2 Q And is there currently a run from West Colton to Yuma? 

3 A Yes. 

4 Q What's the length of that run? 

5 A 198 miles. 

6 Q And is there anything in this proposed, quote, "new 

7 interdivisional service" that suggests that trains operating 

8 from Yuma will run past West Colton? 

9 A No. 

10 Q In your opinion, does this create any new service? 

11 A Absolutely not. 

12 Q From an operational perspective, does it create any new 

13 service? 

14 A If I'm an engineer, I run this every day. I've just gone 

15 to a different point. I mean, same as we have. 

16 Q So why do you think Union Pacific is proposing this and 

17 calling it new interdivisional service? 

18 A I would guess to gain some kind of monetary advantage from 

19 us. I have no idea why. 

20 Q Can you tell me about your family, Paulo? 

21 A Sure. I'm married . My wife is Stacy. Been married for 

22 seven years . I have three kids : a son Mateo, who is 6; a 

23 middle daughter, Ella, who is 3; and my youngest, Mia, who is 

24 2. 

25 I don't know. We're kind of like everybody else. I 

BLET Appx. 208 



98 

Tortorice - Direct by Persoon 

mean, you know, good days and bad days for sure. So we do all 

2 the family things. We spend a lot of time together. You know, 

3 my wife is a teacher, and, you know, it's very important to us 

4 to spend time together and bond. 

5 Q And how many nights a week do you get to spend with your 

6 fami 1 y now? 

7 A Now, probably about four nights a week. 

8 Q And that's when you're working, for example, from the West 

9 Colton home terminal? 

10 A Right. It would depend on what I'm working, obviously. 

11 Q About how long does it take you to get to the West Colton 

12 terminal from your home in Temecula? 

13 A Well, it's between 45 minutes and an hour, somewhere around 

14 there. 

15 Q And how long would it take you to get from your home in 

16 Temecula to your new away-from-home terminal in Yuma, Arizona? 

17 A Oh, five and a half, six hours. 

18 Q Would you be able to continue living at your home in 

19 Temecula if you had to show up for work every day in Yuma, 

20 Arizona? 

21 A No. We have a 90-minute call . That's impossible. 

22 Q So when you say a 90-minute call, it means Union Pacific 

23 will contact you and say, "You've got to show up for work in 

24 90 minutes," right? 

25 A A computer voice calls you and says , "You're on." They 
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butcher my name pretty good: "P. Tortorice, you're on duty on 

2 the" -- whatever the train symbol may be at -- you know, you 

3 know what run you're on at whatever time. If it's 12:00, 

4 usually it's, you know, 1 :45 or 2:00. They have a little 

5 little bit of fluctuation, but not six hours. 

6 Q So when you're in a window of where it's likely you're 

7 going to be called for work, you basically need to be within 

8 90 minutes of your home terminal, right? 

9 A Right. It's -- you kind of get a little more alert. We 

10 call it being first out. First out means you're the guy 

11 you're the next guy. Now, sometimes that train doesn't get 

12 called for a while, but you had better be in a place where you 

13 have your stuff, you have your lunch, you've got everything 

14 where you're ready to go to work. 

15 Q So to use a baseball analogy, you know when you're on deck 

16 and when you're in the hole? 

17 A That's right. You'd be on deck. 

18 Q So if your home terminal is flipped from the current home 

19 terminal at West Colton to, for example, an away-from-home 

20 terminal at Yuma, Arizona, how many nights a week do you think 

21 you'd get to spend with your family? 

22 A Zero. I mean, how am I going to go from six hours away to 

23 there into a one-room hotel? I mean, three kids and a wife, 

24 that's not going to work. 

25 Q Well, let's talk about that a little bit. Why do you say 
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1 zero? 

2 A Well, because my family -- my family's not going to uproot. 

3 You know, when I got married, our kids were very important to 

4 us. Education is very important to us. My wife has a master's 

5 in education. When we moved to Temecula, part of the reason we 

6 moved there is because they have great schools. 

7 California's ranking system on school is called an 

8 API. All of the schools that are within anyplace where my kids 

9 would go are -- you know, 1 ,000 is the highest. They're all in 

10 the 900s. So it wasn't happenstance that we ended up there. 

11 This is something that we talked about. It's where we 

12 purchased our house. It's where we want to raise our family . 

13 You know, Yuma is not the nicest area in the world. I 

14 work there enough. I wouldn't want to raise my family there. 

15 Q Have you done any research into the quality of life in 

16 Yuma? 

17 A We have. We've done research as far as computer research, 

18 and there are very high crime statistics there. Property 

19 values are very depressed. The schools are horrific. The 

20 schools are in the bottom third of Arizona, so that's a deal 

21 breaker for me. 

22 Q So you said the property values are depressed, right? 

23 A Yes. 

24 Q So houses are cheap. 

25 A Yes. 
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Q So Union Pacific has said, "There won't be any harm because 

2 we have to pay for housing allowances, and people are protected 

3 from the effects," right? 

4 A Right. 

5 Q So it wouldn't really cost them anything if you had to move 

6 from sunny Southern California, Temecula, to the desert in 

7 Yuma, right? 

8 A Right. I mean, it's no comparison. You would -- I could 

9 not find my house in Yuma, Arizona, and the houses are already 

10 cheaper because it's a -- you know, without calling it 

11 something it's not, it's just not a nice area. So houses are 

12 significantly cheaper. 

13 Q So if these changes were put into place, would your family 

14 

15 

move to Yuma? 

A I'll tell you what my wife said. I'll be living in a 

16 trailer in the parking lot in Yuma, and my family will be 

17 there. So, no, they wouldn't move. 

18 And it would create a -- it would be unbearable. 

19 Let's put it that way. I mean, you know, I'm a hands-on dad. 

20 I like to go to baseball practice. I like to go to ballet. I 

21 like to do all that stuff. And when I can do it, tired or not, 

22 I make it. Well, that's out of the equation living six hours 

23 away. So ... 

24 Q So let's look at one example. You said that you'd -- if 

25 you had to move, you'd go from spending four nights a week with 
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1 your family to zero nights a week with your family, right? 

2 A Correct. 

3 Q Now, let's say that -- you're Catholic, right? 

4 A Yes. 

5 Q So let's say that your 6-year-old son Mateo has his First 

6 Communion on a Sunday. And you're scheduled to work and were 

7 going to be at the home terminal in Yuma . Is there any way 

8 that you'd be able to take time off or make it to Temecula to 

9 see your son's First Communion? 

10 A Well, that's a double-edged sword there. Number one, it's 

11 a weekend, and God forbid you lay off on the weekend. 

12 Uncompensated time on the weekend, you run into an attendance 

13 issue because they have a very stringent attendance issue where 

14 they don't want you laying off. 

15 Q Well, let me unpack that for a second. You talked about 

16 laying off. What does that mean in the railroad setting? 

17 A It's an uncompensated leave, so you're off for 24 hours. 

18 You call a crew dispatcher and say, "Lay me off." 

19 You would also miss the opportunity to make those 

20 earnings as well because that rotary board continues to go. So 

21 if you're this guy, you're number one, you lay off, when you 

22 mark back up, you go to the bottom. So --

23 Q So if I understand it correctly, because of, as we've 

24 heard, the railroad requires its engineers to be on call 24/7, 

25 365 days a year, there's mechanisms for them to call up to CMS, 
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1 the crew management services, and say, "I'm taking an 

2 uncompensated personal day . " 

3 A You ask. They sometimes don't grant them, but, yes, you 

4 ask. And if they give you the time off, then they do. But 

5 it's not a guarantee. 

6 Q And then you went on to say that there's problems using 

7 this. 

8 A Well, you mean as far as laying off? 

9 Q Yes. 

10 A Well, laying off creates an issue amongst -- you know, you 

11 have an absenteeism . They have an attendance policy that they 

12 expect you to uphold, which is constantly changing, which is 

13 top-secret. You don't get the parameters of what you're 

14 expected to do. And that's for another day probably, but 

15 that's 

16 Q So if I understand you, Union Pacific could discipline you 

17 if they -- for taking that day off to see Mateo's First 

18 Communion? 

19 A Can and will. There's no ifs, ands, or buts. 

20 Q And you've suggested that that discipline oversight is 

21 heightened on the weekends? 

22 A Yes. 

23 Q And what does Union Pacific consider a weekend? 

24 A They consider Thursday night -- well, Friday morning at 

25 0001 till Monday is a weekend. 
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Q So 12:00 a.m. -- or 12:01 a.m. Friday morning to 

2 12:00 midnight Sunday? 

3 A Right. 

4 Q And what's your understanding of their discipline policy 

5 for taking time off during those days? 

6 A Well, they keep track of how many days off, and that's a --

7 it's a weighted system. And any holiday layoffs, weekend 

8 layoffs, anything like that, counts against your attendance 

9 more than a Wednesday, let's say. 

10 Q But they must tell you how many days you can take off like 

11 this. 

12 A They do not. 

13 Q So they don't tell you how many days you can take off 

14 without discipline? 

15 A That is correct. 

16 Q So if you took one day off on a Sunday to come from your 

17 new away-from-home terminal in Yuma back to your home in 

18 Temecula to see Mateo's First Communion, Union Pacific would 

19 claim the right to discipline you? 

20 A Well, it would depend on the time of the month. Obviously, 

21 sometimes they -- sometimes they'll discipline you 

22 there's -- it's not really set in stone. And it's up to the 

23 judgment of the managers. But, as opposed to, say, "Here. You 

24 can lay off five days a month," or "You can lay off no days a 

25 month," whatever it is. But we're not given that, so --
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Q But they won't tell you how many --

2 A They will not tell you. That's correct. 

3 Q So if you -- if these changes were made and your home 

4 terminal was now Yuma -- so you had to be within the 90-mile 

5 radius of Yuma so you could report to work on time and you 

6 couldn't stay with your family in Temecula how would you get 

7 any time with your family? 

8 A I wouldn't. I would have no time. I mean, the only way I 

9 would do it is if I laid off and went home. I mean, it's not 

10 leaving you much of an option. 

11 Q Well, what about when you're at the new away-from-home 

12 terminal at West Colton? 

13 A Well, yeah, I guess. When you're there and you have your 

14 16 hours off and you're on 10 hours' undisturbed rest and then 

15 from that terminal you've got to get to your house, which is an 

16 hour away -- which, by the way, there's no vehicle to get you 

17 there. So you could call your wife at 2:00 a.m. and pack up 

18 the kids, have her pick you up and then take you home, I mean, 

19 that's probably not the -- you're not going to get Husband of 

20 the Year if you do that. So it would be pretty close to 

21 impossible. 

22 And , I mean, you do have to rest at some point in time 

23 too because we don't want engineers falling asleep. I mean, 

24 that's priority is get your rest. 

25 Q So if I'm hearing you right, once you got to the 
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1 away-from-home terminal at West Colton which is, of course, 

2 currently the home terminal -- you'd have roughly 16 hours 

3 before Union Pacific would want to get you back on a train to 

4 avoid paying HAT time, right? 

5 A Correct. 

6 Q And in that 16 hours, you'd need to get about the 10 hours 

7 of rest that you're federally required to have before you 

8 operate a train again for safety reasons, right? 

9 A Correct. 

10 Q And then in that six -- other six hours, your wife would 

11 have to come and get you, drive you back home, and then drive 

12 you back to the terminal, right? 

13 A Correct. 

14 Q And do you know what time your train is going to get in to 

15 the terminal at West Colton? 

16 A You never know. I mean 

17 Q Could it be midnight? 

18 A Could be 2:00 a.m.; could be 3:00 a.m. It's usually not 

19 going to be a convenient time. So then you limit those 

20 opportunities based on is it daylight? Are they home? Are 

21 they at school? I mean, there's a lot of different factors. 

22 Q Are you aware that Union Pacific may be willing to provide 

23 housing at Yermo and Yuma under its current proposal, at least 

24 for two years? 

25 A I read it in this thing that, yes, they were going to 
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1 provide reverse lodging. 

2 Q But you've sat here in the courtroom with us today, right? 

3 A Yes. 

4 Q And you ' ve heard Uni on Pacific say, "We want to arbitrate 

5 this fast," right? 

6 A Yes. 

7 Q And Uni on Pacific, you've heard them here today say, "We 

8 want to get this done." 

9 We don't expect that we'd have to implement these 

10 trial runs before the arbitration could get done, right? 

11 A Yes. 

12 Q Can you tell me why they'd need to have this housing for 

13 two years if this could a11 be done in four months? 

14 A Well, obviously, they don ' t expect it to be done in four 

15 months, and they're -- they've got a backup plan, obviously, 

16 because why else would you provide that? 

17 Q What would it mean to you to basically live in that 

18 10-by-10 hotel room you told me about for two years or more 

19 while waiting for an arbitrator to decide the case, waiting for 

20 the Surface Transportation Board to hear that appeal, and 

21 waiting for another appeal of that case? 

22 A Well, it would just be it would change my life as I know 

23 it, obviously. 

24 You know, one of the things is growing up, I had -- my 

25 parents were divorced young . So I played a lot of sports, did 
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1 a lot of things. But my mom was constantly working. 

2 So when I had kids and when I was married, my wife and 

3 I talked about this. And, you know, I had told you guys this 

4 before, but it's very important to me to be a big part of my 

5 kids' lives. 

6 And I do whatever I can to try to be there and do 

7 stuff. And it would just make it undoable. I mean, you 

8 could -- how do you do that? I mean, you're 260 miles away 

9 from your house. You come home -- the quality of life would be 

10 zero, you know. 

11 What would happen is you would want to see your kids, 

12 and then you wouldn't be rested to get on the train. And I'll 

13 just tell you that's what would happen because you would want 

14 to see them. You're there; you're excited to see them; they're 

15 excited to see you. 

16 I mean, you don't get this time back. You know, when 

17 they're that age, 2 , 3, and 6, I mean anyway. 

18 Q And if I remember, this is all so that you can work a 

19 train -- the same trains from Yuma to West Colton instead of 

20 from West Colton to Yuma, right? 

21 A The way I understand it, yes. It's currently the run that 

22 we've had since I've been with the railroad. 

23 Q The same territory, exact same miles over the exact same 

24 tracks. 

25 A Exact. It will be the same train IDs, the same everything. 
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1 Q Now, if I had a checkbook here and it had said Union 

2 Pacific on it, do you think that I could come up here and write 

3 a number with a bunch of zeros on it in order to compensate you 

4 for losing two years with your family? 

5 A Well, no, not with me. I mean, what price do you put on 

6 memories and all -- you know, all the things that you miss out 

7 on? I mean, there's there's no amount of money -- and 

8 they're not offering any money. But there is no amount of 

9 money to take -- take the place of that, I mean. 

10 MR. PERSOON: Nothing further at this time, Judge. 

11 THE COURT: All right. Cross-examination . 

12 CROSS-EXAMINATION 

13 BY MR. GODINER: 

14 Q Mr. Tortorice, let me begin with this First Communion 

15 story. That could happen today, right? 

16 A Yes, it could. 

17 Q Let's talk about what you just were saying is that you 

18 currently operate -- I think you said you actually work from 

19 I'm sorry. I -- somewhere to Long -- West Colton to Long 

20 Beach? Do I have that right? 

21 A Yes. Everything is fluid based on your seniority. That's 

22 what we were trying to explain to the judge. 

23 Q Okay. But --

24 A If you're a senior man and you want my position and you 

25 have a bump, you displace me and I find the next job. 
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1 Q Well, and I wasn't -- I was just trying to understand 

2 what -- trying to remember what you said at the beginning of 

3 your testimony. I thought you said it was -- your current 

4 assignment is what? 

5 A Colton to Long Beach. 

6 Q Okay. Is there a run from Long Beach to Yuma? 

7 A Well, there's one that zeroed out. UP has a lot of runs 

8 that are zeroed out that they don't use, but, yes, there is 

9 one . 

10 Q So UP has a run like that; they're just not using it right 

11 now? 

12 A Correct. 

13 Q They could, right? 

14 A Yes, they could. 

15 Q And then all this stuff you just got done telling the judge 

16 will happen in this situation would happen to you the exact 

17 same way, right? 

18 A No, my home terminal would be Long Beach. I can make it 

19 from Long Beach to Temecula. 

20 Q Okay. And but Union Pacific could also serve -- or Union 

21 Pacific has Article IX rights in your -- in this zone, right? 

22 A I guess they do. 

23 Q And they could serve an Article IX notice right now that 

24 creates new service between two points that doesn't exist right 

25 now, one far away in Yuma and one close in to Los Angeles, and 
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1 you'd be in the exact same spot, wouldn't you? 

2 A Well, maybe. You lost me there because --

3 Q Okay. 

4 A -- they're creating a run that does exist. They're just --

5 Q Okay. But let's say 

6 A -- changing the home terminals. 

7 Q Let me -- I'm just -- and we've -- we're not going to 

8 debate whether it's new or not. I'm not going there with you. 

9 We've done that. 

10 But Union Pacific could establish service now that 

11 runs from Yuma to some point in the Los Angeles area that it 

12 doesn't currently have a run to, correct? 

13 A In my limited understanding of Article IX, yes. 

14 Q Okay. And the same thing that you just told the Court 

15 would happen here would happen to you if they did that? 

16 A I just -- yeah, I guess it could. I'm just curious where 

17 the run would be because we have established runs everyplace. 

18 I mean, would you -- in the middle of desert or -- I mean, I'm 

19 just kind of --

20 Q It's possible, right? 

21 A Yeah, okay. 

22 Q Now, you spoke about this very personally. When is the 

23 last time, sir, that you actually worked the West Colton to 

24 Yuma run? 

25 A It's been a while. 
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1 Q In fact, you work about -- please tell me if I'm wrong, but 

2 my understanding is you actually work about two or three times 

3 a month. Is that right? 

4 A Well, since I've taken over this local chairman job, we do 

5 have a lot of investigations which -- frivolous, but that's a 

6 different matter for --

7 Q Well, in fact, you lay off union business the vast majority 

8 of the time, correct? 

9 A I am off union business a lot, yes, sir. 

10 Q So this stuff you're talking about isn't going to happen to 

11 you personally. 

12 A It absolutely could. I mean, what is UP never going to 

13 stop with the charge letters? I mean, at some point -- I do 

14 have to work because I do have to provide money for my family, 

15 so yeah . 

16 Q But you only work, I think you said, two or three days a 

17 month. 

18 A Well, the union compensates me for different days that I 

19 don't work, so 

20 Q Okay. And your seniority would determine what assignment 

21 that you were able to hold, correct? 

22 A That is correct. 

23 Q And you can't tell the Court that you would be required to 

24 go to Yuma, to the Yuma to West Colton pool, can you? 

25 A Well, I don't know that, if I would or wouldn't. 
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1 Q You don't know, right. 

2 A Yeah, I don't know for sure. No, I do not know that. 

3 Q It sounds to me like you're saying this would be a less 

4 desirable run, Yuma to West Colton with Yuma as the home 

5 terminal and West Colton as the away-from-home terminal? 

6 A Well, for people that like their families it would be less 

7 desirable, yeah, I would say. 

8 Q And so the junior people would be the ones who would be 

9 probably forced there. Is that fair? 

10 A I mean, that's an assumption . I mean, when we had a Yuma 

11 run before, senior guys did bid on it, but I can't tell where 

12 they're going to bid . 

13 Q So some people -- some senior people might actually choose 

14 this run; they might actually prefer it? 

15 A We had a town hall meeting -- it could be. I don't know. 

16 It's hard for me to predict what another engineer wants to do. 

17 Q Sure. And the junior engineers are the ones who right now 

18 get forced to whatever assignment nobody else wants, correct? 

19 A That is correct . 

20 Q You understand that during the -- if there is a trial run 

21 here of the Yuma to West Colton pool, you understand that Union 

22 Pacific is planning on staffing that with Los Angeles hub 

23 engineers, don't you? 

24 A I believe that's what Mr. Guidry told us in our last 

25 meeting. 
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1 Q Okay. So if that's true, then at least in terms of the 

2 number of assignments the Los Angeles hub engineers will have, 

3 there will be jobs available for them on the Yuma to West 

4 Colton run. 

5 A If they move to Yuma, you mean? 

6 Q They wouldn't lose those to the Southwest hub engineers 

7 under Union Pacific's trial run proposal, right? 

8 A Okay. Well, I don't -- that's a matter --

9 MR. PERSOON: Objection. 

10 THE WITNESS: -- to discuss with Bill. 

11 THE COURT: What's the objection? 

12 MR. PERSOON: Can we get a little bit more foundation 

13 on this? I'm not aware of these negotiations or agreements 

14 that are being discussed. 

15 THE COURT: Well, that's for the witness to say. If 

16 he's unaware of it, he can say that. If he is --

17 THE WITNESS: I mean, the southwest hub is the end of 

18 our territory. So historically Yuma has not been the jobs 

19 that went on duty in Yuma were Tucson's work. So 

20 BY MR. GODINER: 

21 Q Well, I'm -- you know, look. The Court's only -- the only 

22 thing that we're here to talk about is this possible trial run 

23 period. We're not talking about it permanently. That's for 

24 another forum. And I'm just -- during the trial run period, 

25 it's going to be staffed by L.A. -- Los Angeles hub engineers, 
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1 correct? 

2 A Right. If you say so, yes, okay. 

3 Q That's your understanding of what 

4 A That's my understanding. 

5 Q -- Mr. Guidry said? 

6 A That's how it was explained to me by Mr. Guidry, yes. 

7 MR. GODINER: Nothing else, your Honor. 

8 THE COURT: Okay. 

9 MR. PERSOON: Redirect, your Honor. 

10 THE COURT: Go ahead. 

11 REDIRECT EXAMINATION 

12 BY MR. PERSOON: 

13 a Paulo, is there anything unique to your life as an engineer 

14 apart from that distinguishes you from your peers, from your 

15 brothers? 

16 A Well, I'm a local chairman, so among my duties of running 

17 trains, like the counselor pointed out, we have a discipline 

18 system where you're required to represent your members when 

19 they get charge letters. And lately Union Pacific has a lot of 

20 charge letters. So he is correct that I do have to lay off 

21 union business, not necessarily because I want to, but because 

22 there's issues that we have. So 

23 Q So if you weren't laying off union business, you'd be 

24 working a lot more than three days a month for Union Pacific, 

25 right? 
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A I would have to, yes. 

2 Q And the things you told me about the operational and 

3 practical considerations for an engineer living in Temecula or 

4 the surrounding area, really anywhere in Southern California 

5 proximate to West Colton, having to deal with having their home 

6 terminal changed to Yuma, is there anything unique to you? 

7 A No . I would still be forced to move. I mean . .. 

8 Q And talking about the home terminals and away-from-home 

9 terminals, could you tell me what split of time you spend at 

10 the home terminal versus the away-from-home terminal, roughly? 

11 A It's probably 70 percent home/30 away. 

12 Q So currently when you're working, you spend about 

13 70 percent of your time at the West Colton terminal close to 

14 your home, right? 

15 A Correct. 

16 Q And if that was flipped, the home terminal, away-from-home 

17 terminal were flipped, then you'd spend the 70 percent of your 

18 time at Yuma, right? 

19 A That is correct. 

20 MR. PERSOON: May I have one second, your Honor? 

21 THE COURT: Sure. 

22 (Counsel conferring.) 

23 BY MR. PERSOON: 

24 Q Now, Paulo, does the L.A. hub agreement, in setting up the 

25 service from West Colton to Yuma, does that include Yuma 
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1 itself? 

2 A No. It's up to Yuma. 

3 Q So it specifically excludes Yuma, right? 

4 A That is correct. 

5 Q And is Yuma itself covered under the Los Angeles hub 

6 agreement? 

7 A It is not. 

8 Q And do you hold seniority to work from Yuma? 

9 A I do not. 

10 Q So Mr. Godiner was just asking you if Union Pacific created 

11 new service under its Article IX power starting a run from a 

12 home terminal in Yuma, would you hold any seniority to work 

13 that run? 

14 A I do not currently. 

15 Q That sounds like a pretty big change to me. 

16 MR. PERSOON: Nothing further at this time, Judge. 

17 THE COURT: I'm a little confused. 

18 Do you have any more? 

19 MR. GODINER: No. No, go ahead, your Honor. 

20 EXAMINATION 

21 BY THE COURT: 

22 Q Just a little confused again. 

23 I take it West Colton -- there are a number of runs, 

24 not just Yuma and Yermo, that can be made from West Colton. Is 

25 that correct? 
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A Yes. 

2 Q All right. What happens to those? I mean, if --

3 A They haven't served us Article IX on those yet. 

4 Q All right . But you when you're not attending to union 

5 business, you said many of your runs are from West Colton to 

6 Long Beach. 

7 A Right. 

8 Q Which is a relatively short -- well, relatively short run 

9 compared to --

10 A Yeah. Timewise it can be similar, but yeah. 

11 Q All right. Because of the congestion in the area? 

12 A It's the end of the line, so, you know, you've got to put 

13 the train away and --

14 Q Okay. But what would happen if -- what I'm confused about 

15 is when Mr. Hannah testified, he said that there are about 44 

16 engineers in the Colton to Yuma run and 12 -- 10 to 12 

17 engineers in the Colton to Yermo run. But are there additional 

18 engineers who typically do the West Colton to Long Beach run, 

19 or there are other runs 

20 A Yes. 

21 a -- besides just that, correct? 

22 A Yes. 

23 Q All right. And whether -- so if Yuma and Yermo became the 

24 home base, what would happen to people who do the West 

25 Colton-Long Beach run? Would they have to do it from Yuma or 
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Yer mo? 

2 A Well 

3 Q Or is that unclear under the proposal? 

4 A What's unclear is Mr. Guidry had said at one of our 

5 meetings that -- we had asked him, "Well, how many people would 

6 it be?" "Well, at this time, it would be this many people." 

7 But we were never given any indication that it couldn't become 

8 more. I mean, under this proposal, I don't know what the 

9 number could ultimately end up. 

10 Q All right. Well, it just -- okay. Well, maybe it will be 

11 cleared up. I'm just a little confused about who gets 

12 affected. 

13 THE COURT: And if there's additional questions of 

14 this witness, you can address it in argument, or when the 

15 defendants call their witness, maybe we can clear it up that 

16 

17 

18 

19 

20 

way. 

21 you. 

Okay. Any additional questions by the parties? 

MR. GODINER: No, your Honor. 

MR. PERSOON: Nothing further, Judge. 

THE COURT: All right. Sir, you're excused. Thank 

22 THE WITNESS: Thank you. 

23 THE COURT: All right. Any additional witnesses by 

24 the plaintiff? 

25 MR. PERSOON: Nothing further. No further witnesses, 
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THE COURT: All right. Defendants have any witnesses? 

MR. GODINER: Yes, we have one, your Honor. 

THE COURT: Go ahead. 

MR. GODINER: Can we please get -- Mr. Guidry passed 

me a note asking if we could get a restroom break. 

THE COURT: Sure. Let's do it right now. We'll break 

for about 

break . 

until a quarter to 3:00, about a seven-minute 

MR. GODINER: Thank you. 

THE COURT: Sure. 

(Recess at 2:39 p.m., until 2:53 p.rn.) 

THE CLERK: All rise. 

THE COURT: All right. Please call your next witness. 

MR. GODINER: Randy Guidry, your Honor. 

THE COURT: Or your first witness. Sorry. 

THE CLERK: Please step up to the witness stand over 

here, please . Raise your right hand. 

(Witness duly sworn and takes the stand.) 

THE WITNESS: I do. 

THE CLERK: You may be seated. 

MR. GODINER: Your Honor, before I begin questioning 

Mr. Guidry, I realize I used Defendant's Exhibit 6 and 7 with 

Mr. Hannah and then didn't offer them into evidence. So I'd 

like to do that at this time. 
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1 THE COURT: Any objection to their being admitted? 

2 MR. PERSOON: No objection, your Honor. 

3 THE COURT: They're admitted without objection. 

4 (Defendant's Exhibits 6 and 7 admitted in evidence.) 

5 RANDAL P. GUIDRY, DEFENDANT'S WITNESS, SWORN 

6 DIRECT EXAMINATION 

7 BY MR. GODINER: 

8 Q Why don't you tell the Court your name and spell your last 

9 name, please. 

10 A Randal Guidry, G-U-1-D-R-Y. 

11 Q And, Randy, are you employed? 

12 A Yes, sir, I am. 

13 Q By who? 

14 A Union Pacific Railroad. 

15 Q And what's your job at Union Pacific? 

16 A I'm the general director of labor relations in the labor 

17 relations department. 

18 Q What are your job duties as general director of labor 

19 relations? 

20 A I'm responsible for the negotiation and arbitration with 

21 the operating crafts. 

22 Q Does that include the BLET? 

23 A Yes, sir, it does. 

24 Q Do your duties include the service of notices to establish 

25 new pool operations under Article IX of the 1986 National 
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1 Agreement? 

2 A It would as well, yes, sir. 

3 Q And negotiations and grievance handling under New York 

4 Dock? 

5 A It would. 

6 Q How long have you been with the railroad? 

7 A I was employed by predecessor company, Southern Pacific, 

8 much like Mr. Tortorice, in 1974. 

9 Q And what was your first position? 

10 A I was a locomotive engineer trainee. 

11 Q Were you a locomotive engineer? 

12 A Yes. 

13 Q For how long? 

14 A From 1974 to 1978. 

15 Q Were you a member of the BLET? 

16 A Yes, sir, I was; still am. And like Mr. Tortorice, I was a 

17 local chairman as well. 

18 a Can you briefly give the Court an overview of your career 

19 at Union Pacific since 1978. 

20 A I held various management positions from '78 to 1982, at 

21 which time I went into Southern Pacific's labor relations 

22 department and came to Union Pacific by way of the Union 

23 Pacific/SP merger and entered the Union Pacific labor relations 

24 department in about 1999. 

25 Q And have you been personally involved in the Article IX 
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1 notice that we're here to talk about today? 

2 A Yes, sir, I have. 

3 Q What do locomotive engineers do, Mr. Guidry? 

4 A They operate locomotives. 

5 a How are they assigned to particular jobs? 

6 A It's a seniority-based system. The job preference is based 

7 on their longevity. 

8 Q What kinds of assignments can they hold? 

9 A Various assignments: yard assignments, road switchers or 

10 locals , and through-freight service. 

11 Q And what's the difference between those? 

12 A Yard engineers essentially operate locomotives. They put 

13 cars together and make up the train for the outbound trips. 

14 Locals or road switchers will go out to the industrial base and 

15 gather those cars or distribute those cars to those customers 

16 and bring them into the yard. 

17 Q Okay. Slow down just a little bit. I'm having trouble. 

18 A Sorry. 

19 Q That's okay. Go ahead. 

20 A And then your through-freight engineers will operate from a 

21 home terminal to an away-from-home terminal, as we previously 

22 discussed here. 

23 Q And which ones are we talking about in this matter? 

24 A Here we're speaking of through-freight engineers . 

25 THE COURT: Are they all in the same union, or is 
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1 there a separate union for each one of those three categories? 

2 THE WITNESS: The locomotive engineers would -- of the 

3 BLE would represent all engineers for 

4 THE COURT: All three --

5 THE WITNESS: Yes, sir, they would. 

6 THE COURT: -- groups you just described. 

7 THE WITNESS: Yes, sir, they would. 

8 THE COURT: Okay. 

9 BY MR. GODINER: 

10 a How does the seniority bidding system work for the 

11 through-freight engineers? 

12 A I believe, as Mr. Hannah mentioned, there's a pool of 

13 engineers that operate between specified points, and they would 

14 bid on those assignments based upon their seniority or 

15 longevity as an engineer. 

16 Q And each pool has a home terminal and an away-from-home 

17 terminal? 

18 A It has a -- has a home terminal, and some occasions, 

19 they'll have more than one away-from-home terminal. But they 

20 always will have a home and an away-from-home, yes, sir. 

21 Q I want to spend just a few minutes talking to you about 

22 Article IX and make sure that we're -- the Court understands 

23 how that operates. You've worked with Article IX before? 

24 A Yes, sir , I have . 

25 Q For how long? 
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1 A Since the '86 agreement came about. 

2 Q And it's called Article IX of the 1986 National Agreement, 

3 "national" meaning what? 

4 A The national agreement is a product of the carriers 

5 conference where the various carriers in the nation will 

6 collectively bargain with the international of the various 

7 organizations and have an agreement, national agreement, that 

8 applies to several carriers. 

9 Q So Article IX exists on other carriers besides Union 

10 Pacific. 

11 A Yes, sir, it does . 

12 Q Let's talk about just a quick overview of what Article IX 

13 is and what it generally does. 

14 A When a when a carrier decides to establish a new 

15 operation, it will serve notice on the organization to outline 

16 what those changes would be and the terms and conditions that 

17 would apply for the new service. 

18 Q Okay. Let's do this . Maybe we -- I can make it just a 

19 little bit easier for you. 

20 MR. GODINER: Your Honor, what I'm going to do is give 

21 Mr. Guidry a copy of Article IX. 

22 THE COURT: Sure. 

23 MR. GODINER: Now, that is already in the record. If 

24 you want a copy, I have one for you. 

25 THE COURT: Yeah, if you have one, it'll be something 
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1 else I can keep my notes on. Thank you. 

2 BY MR . GODINER: 

3 Q Since I've marked it and given it to everybody , you've been 

4 handed what's been marked as Defendant's Exhibit 1. What is 

5 that? 

6 A It is Article IX. It's contained in the 1986 BLE National 

7 Agreement. 

8 Q Okay. And you just talked about how the process begins 

9 with a notice, and I just want you to point that out to the 

10 Court where that is. 

11 A Yes, sir. Under Section 1, Notice Requirements, it 

12 stipulates that "Individual carrier seeking to establish 

13 interdivisional service shall give at least 20 days' written 

14 notice to the organization of its desire to establish service, 

15 specify the service it proposes to establish and the 

16 conditions, if any, which it proposes shall govern in the 

17 establishment of that service." 

18 Q Okay. And then after you served the notice , what happens? 

19 A We will meet with the organizations and attempt to secure 

20 

21 

22 

23 

24 

25 

an agreement. 

Q And where is that covered in the in Article IX? 

A Section 3 of Article IX outlines the bargaining procedures 

that we follow in that process. 

Q Okay. And that's, I guess, the page -- it's page 2 of 

Exhibit -- Defendant's Exhibit 1 . I'm sorry. Page 3 of 
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1 Defendant's Exhibit 1, correct? It's got the number 18 at the 

2 top. 

3 A Yes, sir, it has the number 18. It's page 18 of that 

4 agreement. 

5 Q Can BLET veto a new pool operation under Article IX? 

6 A No, sir. 

7 Q So you give the notice, and you meet with them to 

8 negotiate. Does Section 3 say anything about the railroad's 

9 right to implement the new runs prior to reaching an agreement? 

10 A It does, yes, sir. 

11 Q And what does it provide? You don't have to read it; just 

12 generally tell the Court what it provides. 

13 A If we're unable to agree, then we may implement on a trial 

14 basis on those runs that do not operate through a home 

15 terminal. 

16 Q Okay. Do -- we're here, obviously, to talk about two 

17 specific runs, Yermo to West Colton, Yuma to West Colton. Do 

18 either one of those run through a home terminal? 

19 A No, sir, they do not. 

20 Q Are the negotiations with the union under Article IX always 

21 successful? 

22 A No, sir, they're not. 

23 Q What happens if you can't reach an agreement? 

24 A If we're unable to reach an agreement, we would proceed to 

25 arbitration under Section 4 of Article IX. 
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1 Q Okay. And this provision says that if you can't reach an 

2 agreement, the parties agree that the dispute will be submitted 

3 to arbitration under the Railway Labor Act, as amended, within 

4 30 days after arbitration is requested. That's what you're 

5 pointing to? 

6 A Yes, sir, that's correct. 

7 Q Have you been involved in Article IX arbitrations? 

8 A Yes, sir, I have. 

9 Q How many times? 

10 A Six, eight, ten over the years, I would suppose. 

11 Q And where do those get arbitrated? 

12 A It's been my experience they're arbitrated before a board 

13 of arbitration, much like we discussed earlier in the Richter 

14 case. 

15 Q Okay. So some kind of special board that's set up? 

16 A Special board. Yes, sir, they would. 

17 Q Is there a timetable for arbitration beyond the it shall be 

18 submitted within 30 days that we looked at in Section 4(a)? 

19 A In addition to these time lines, the parties have mutually 

20 committed themselves under the '91 National Agreement to 

21 expedite both the process of negotiation and arbitration. 

22 MR. GODINER: And, your Honor, I'll just note for the 

23 record to save some time that the provision from the 1991 

24 agreement is an attachment to Mr. Guidry's declaration. 

25 THE COURT: Is the -- when you said there's an 
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1 agreement under -- or the '91 National Agreement you agree to 

2 expedite , does agreeing to expedite carry with it a specific 

3 date? Can you actually commit an arbitrator to rendering a --

4 to render a decision within a particular amount of time under 

5 that agreement? 

6 THE WITNESS: We would ask the arbitration to issue a 

7 decision as quickly as he could, especially in a case like this 

8 where is there is some concern by the organization. 

9 THE COURT: But parties ask me to render decisions all 

10 the time, and I get to it when I get to it, so -- because I 

11 have other cases . 

12 Now, with an arbitrator, can you under this agreement, 

13 by mutual agreement, tell the arbitrator, "You shall reach a 

14 decision by X date"? 

15 THE WITNESS: We cannot mandate it, no. 

16 THE COURT: You cannot. 

17 THE WITNESS: No, sir. 

18 THE COURT: All right. Thank you. 

19 MR. GODINER: I suppose we could ask. We could try, 

20 but he wouldn't have to do it. 

21 THE COURT: Right, no. Well, I mean, the agreement 

22 to -- I'll comment the reason I say that the agreement to 

23 and this doesn't get to jurisdictional issues, which are 

24 important. But the agreement to expedite is only as good as --

25 it makes no difference if the arbitrator doesn't want to 
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1 expedite; or even if he says, "I '11 expedite, " his idea of it 

2 and the parties' idea of it may be two different things. 

3 MR. GODINER: No one is going to dispute that we can't 

4 force the arbitrator to do anything. 

5 THE COURT: Okay. No, I'm familiar with --

6 MR. GODINER: Yes. 

7 THE COURT: -- with many an arbitration, though, where 

8 under the rules of arbitration that the parties contract with 

9 the arbitrator. They have set days where they will render a 

10 decision . All the attorneys here have done this, where you 

11 have an arbitrator who commits and is required to render a 

12 decision within a certain number of days. You're paying him 

13 for the service, and part of that service is a decision within 

14 X number of days. 

15 MR. GODINER: Does the -- maybe I can ask Mr. Guidry 

16 this just to follow up. 

17 BY MR. GODINER: 

18 Q Does the National Mediation Board have a standard in this 

19 regard? 

20 A They do, yes. 

21 Q What is that? 

22 A The arbitrators are obligated under the mediation board 

23 standards to issue their decision within six months, or they're 

24 not allocated any additional days. 

25 THE WITNESS: I would say, your Honor, that when we --
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1 when I've asked arbitrators to accommodate us or when we've 

2 mutually asked arbitrators to accommodate us, they have when 

3 where they could. 

4 THE COURT: Okay. 

5 BY MR. GODINER: 

6 Q Okay. Let's -- just very briefly, we talked about this 

7 before, or I did, and I just want to make sure we get it in the 

8 record from a witness. 

9 Section 7 of Article IX is referred -- is entitled 

10 "Protection." And can you just explain how that operates. 

11 A Yes, sir. Section 7 is "Employee Protection." That grants 

12 wage loss protection for employees adversely affected by the 

13 new run. It also provides for moving household goods, 

14 relocation allowance, as well as loss on the sale of a home at 

15 the 

16 Q How long --

17 A -- excuse me -- at the former location. 

18 Q How long are the wage protection benefits good for? 

19 A Up to six years. It depends upon how many years of service 

20 a person actually has, but if they have six or more years, they 

21 would receive 100 percent full wage protection for up to those 

22 six-year period. 

23 Q Does Union Pacific use its Article IX rights frequently? 

24 A We do, yes, sir. 

25 Q How often? 
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A It -- you can go for a year or so and there not be any 

request or notices for new runs. However, it's not unusual to 

have two or three in operation in a given year . 

THE COURT: And new run typically -- I know there's 

controversy over this one, whether these are really new runs or 

not. But a new run is typically a the train running 

either -- running a longer period, on a longer period of track, 

where you're going from one destination to another destination 

that is different than the one that was originally there, 

just is it as simple as it's just a different destination 

from where it went before? 

THE WITNESS: Your Honor, the history of Article IX 

involves extension of runs. It involves changing of runs. It 

involves rearranged runs. 

A lot of what is is -- history of Article IX does 

call a lot of what we're calling now a new run a new run in 

this instance as well. 

THE COURT: All right. Okay. 

BY MR. GODINER: 

Q So let's talk, Mr. Guidry, now about Los Angeles. And 

21 we've heard today about the Los Angeles hub agreement. Can you 

22 tell the Court what that is and how it came to be? 

23 A As Mr. Hannah indicated, it's a product of the New York 

24 Dock transaction where UP and SP merged their properties. 

25 Q Did the -- or does the Los Angeles hub agreement set up the 
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1 initial pool operations for that hub? 

2 A Yes, sir. It sets up both the seniority boundaries, as 

3 well as the pool operations, within that hub. 

4 Q Does the Los Angeles hub agreement say anything about Union 

5 Pacific's right to change those operations in the future? 

6 A Yes, sir, it does. 

7 Q And where is that? 

8 A That would be, I believe, in side letter 3 that we spoke 

9 about earlier. 

10 Q Mr. Guidry, you've been handed Defendant's Exhibit 3. Do 

11 you recognize Exhibit 3? 

12 A Yes, sir. 

13 Q What is that? 

14 A That is side letter 3 from the L.A. hub merger implementing 

15 agreement. 

16 

17 

18 

19 

20 

a 
can 

A 

that 

And the language that you 

you just direct the Court to 

Yes, sir. The bottom of the 

paragraph headed "New Pools 

Also, I'd like to point 

that we were just speaking of, 

where that is? 

first page of side 1 etter 3, 

Created After This Agreement." 

out that Article IX is also 

21 referenced in situations where we are rearranging locals inside 

22 the hub and outside the hub as well in the previous paragraphs. 

23 MR. GODINER: Your Honor, let me offer Defendant's 

24 Exhibits 1 and 3 into evidence. 

25 THE COURT: Any objection? 
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MR. PERSOON: No objection. 

2 THE COURT: They're admitted without objection. 

3 (Defendant's Exhibits 1 and 3 admitted in evidence.) 

4 BY MR. GODINER: 

5 Q Let's talk now, Randy, about the notice of July 17, 2013, 

6 that underlies this case. Was that the first notice that you 

7 served in 2013 on BLET regarding Union Pacific's Los Angeles 

8 operations? 

9 A No, sir, it was not. 

10 Q When was the first one? 

11 A We served an initial notice, I believe, in February of 2013 

12 that had a little more complex service requirement allocated 

13 and described in that notice. 

14 Q Why were you making or why are you making changes in 

15 Los Angeles? 

16 A We're making significant capital improvements in L.A. - - I 

17 believe Mr. Hannah has stipulated that as well -- that will 

18 facilitate the velocity and capacity within that -- that line 

19 or corridor. 

20 Q And so you served this first notice, and what happened? 

21 A We -- according to the procedure, we met with the 

22 organization. We discussed the proposed service . They made 

23 some -- they expressed their concerns. They made some very 

24 good comments with respect to the notice we had proposed. And 

25 we rethought our position and served the July 17th notice. 
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Q The July 17th notice, can you tell us what it does? 

A It's a much simpler notice, in our view. It withdrew the 

February notice, and it established two new pools: one pool 

with a home terminal in Yermo, which operate to the 

away-from-home terminal in West Colton; and a new pool that 

would operate with a home terminal from Yuma to away-from-home 

terminal at West Colton. 

Q Do you believe those are new pool operations within the 

meaning of side letter 3? 

A Yes, sir, I do. 

Q Please explain to the Court why you feel that way. 

12 A Excuse me. I didn't hear the last part of your question. 

13 Q Yeah. Please explain to the Court why you feel that way, 

14 why you think these are new pool operations. 

15 A Well, your Honor, we currently do not have a pool that 

16 operates with a home terminal out of Yuma to West Colton, and 

17 we currently do not have a pool that operates with a home 

18 terminal from Yermo to West Colton. In fact, if you were -- if 

19 engineers were to pull up advertisements or bid on particular 

20 assignments, they would not find those runs in the 

21 advertisements. 

22 Q And so to establish these new runs, you would have to have 

23 new advertisements? 

24 A That's correct, yes. 

25 Q And so you believe these are new in that -- new pool 
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operations? 

2 A Yes. We would first have to receive the -- obtain the 

3 agreement, but eventually, yes, we would have to advertise 

4 those as new runs. 

5 Q You understand BLET disagrees with your position, correct? 

6 A Yes, sir, I do. 

7 Q And you're prepared to arbitrate to resolve that dispute? 

8 A Yes, sir, we are. 

9 Q We heard a little bit of discussion today about the 

10 Southwest hub agreement . Do you know what that is? 

11 A Yes, sir. 

12 Q And what is that? 

13 A Like the L.A. hub, the Southwest hub is a product of the 

14 merger implementing agreement. And Yuma is the dividing point 

15 between the L.A. and Southwest hubs. 

16 Q Does it contain language like side letter 3 about -- that 

17 preserves Union Pacific's Article IX rights? 

18 A Yes, sir, it does. I believe that's in side letter 2 of 

19 that document. 

20 MR. GODINER: Okay. And I'd just note for the record, 

21 your Honor, that was filed by the plaintiff, I believe, with 

22 the complaint. I believe it's an exhibit to the complaint. 

23 THE COURT: All right. 

24 BY MR. GODINER: 

25 Q Now, when you establish -- if you establish these new pool 
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1 operations, and specifically the one from -- with a home 

2 terminal in Yuma and an away-from-home terminal in West Colton, 

3 who do you plan to have -- what engineers do you have planned 

4 to staff those pools? 

5 A We plan to have L.A. hub engineers staff those pools. 

6 Q And you think -- and why do you think you're allowed to do 

7 that? 

8 A Because the majority of the trackage that those trains will 

9 operate over is within the Los Angeles hub. And, in my view, 

10 it's fair to have those employees retain that work. 

11 Q Do you believe the language of the side letter which you 

12 side letter 2 to the Southwest agreement supports that view? 

13 A Yes, sir, I do. 

14 Q Is it unusual, Mr. Guidry, to have disputes with BLET over 

15 these Article IX notices that you serve? 

16 A No, sir. We do have disputes fairly often . 

17 Q Are you familiar with a dispute about an Article IX notice 

18 that arose between Union Pacific and BLET in the Houston area 

19 in or about 2006? 

20 A Yes, sir. 

21 Q Can you explain what happened there? 

22 A In that case, much like we have here, the BLE contended 

23 that our notice for interdivisional service in that hub 

24 violated the merger implementing agreement for the Houston hub. 

25 Q And did the Houston hub agreement, by the way, have any 
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1 language that preserved Article IX rights like the L.A . hub 

2 agreement does, like side letter 3? 

3 MR. PERSOON: Objection. Judge, I just want to 

4 clarify for the record that that's a different part of BLET. 

5 There's different regions, similar to there being different 

6 locals in a more Teamsters-union-style union. The Houston one 

7 is not this BLET. That's a different one. 

8 THE COURT: Oh, it's not -- well, it's not part of 

9 the -- it's not a different -- well, local, is --

10 MR. PERSOON: We were talking about Teamsters 

11 Local 205 --

12 THE COURT: Right . 

13 MR. PERSOON: -- and Teamsters Local 305. They're all 

14 part of the IBT, but they're different. 

15 MR. GODINER: Well, wait a minute. That -- now, there 

16 we have a real legal dispute. Under the Railway Labor Act, 

17 Section 2(9), the BLET has to represent -- if we're going to 

18 have a union, it's craftwise -- craftwide. 

19 It's not like what you're talking about with Teamsters 

20 where they organize one plant and then another plant and then 

21 another plant. You cannot do that under the Railway Labor Act. 

22 THE COURT: All right. 

23 MR. PERSOON: The clarification, Judge, is for 

24 purposes of trying to show if there's any sort of party 

25 practice. This is a different party with a different contract, 
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1 a different STB agreement. 

2 THE COURT: All right. Well, the -- ultimately, 

3 the -- any decision, should I decide to have -- exercise 

4 jurisdiction of this case, decisions made in other areas of the 

5 country using similar language, it has limited utility, and I 

6 understand your argument that it's different -- may be a 

7 different BLET unit that is being involved. 

8 But it is of some utility for me to know what has been 

9 done in other cases where there's been objections to an 

10 Article IX change of -- change of operation. 

11 MR. PERSOON: I just didn't want any confusion. 

12 THE COURT: No, I appreciate the clarification. 

Go ahead. 13 

14 MR. GODINER: Okay. I'm trying to remember. Did 

15 you -- I do not remember exactly where I was, so I'll go to the 

16 next question. 

17 THE COURT: As to the dispute. 

18 BY MR. GODINER: 

19 Q Did you arbitrate that dispute? 

20 A Yes, sir, that dispute was arbitrated. 

21 Q What kind of arbitration board did that dispute take 

22 place --

23 A It was an Article IX arbitrated, board of arbitration. 

24 Excuse me. Let me clarify. It was a board of 

25 arbitration established pursuant to Article IX of the 1986 
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1 National Agreement. 

2 Sir, also I believe you asked whether the hub 

3 agreement contains similar language. I don't know if I -- I 

4 can't remember if I answered that question or not . Or is it 

5 should I answer it? 

6 Q Okay. Yeah. Let's go back to that because I'm not -- like 

7 I said, I lost my place when we started to have the colloquy. 

8 So does the Houston hub agreement have language like 

9 the side letter 3 language preserving Union Pacific's 

10 Article IX rights? 

11 A No, sir, it does not. 

12 Q So now take a look at Defendant's Exhibit 8. Tell me if 

13 you recognize Defendant's Exhibit 8 . 

14 A Yes, sir . That was the award that was issued in the 

15 Houston dispute. 

16 a The caption there , it doesn't talk about a specific general 

17 committee of adjustment for the BLET, does it? 

18 A It speaks to the matter between the Brotherhood of 

19 Locomotive Engineers and Trainmen, which is -- would be this 

20 organization here as well. 

21 Q And where does it tell us that it's an Article IX board? 

22 A Again, in the heading, it - - it stipulates that it is 

23 pursuant to Article IX, Section 4, of the 1986 National 

24 Agreement. 

25 a Who won that arbitration? 
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1 A The BLE prevailed in that case, sir. 

2 Q Was there an appeal? 

3 A Yes, sir, there was . 

4 Q And where did that go? 

5 A To the Surface Transportation Board. 

6 MR. GODINER: Okay. I'll offer Exhibit 8, Defendant's 

7 Exhibit 8, into evidence, your Honor. 

8 THE COURT: Any objection? 

9 MR. PERSOON: No objection. 

10 THE COURT: It will be admitted without objection. 

11 (Defendant's Exhibit 8 admitted in evidence.) 

12 BY MR. GODINER: 

13 Q You recognize, Mr. Guidry, and we've talked about this 

14 dispute that exists here and your willingness to arbitrate it. 

15 Recognizing that we're not asking the judge to decide this, but 

16 what kind of board do you believe this should be arbitrated 

17 before? 

18 A I believe it should be a board established pursuant to 

19 Article IX of the 1986 National Agreement, like in the Houston 

20 case, as well as in the case that Mr. Hannah dealt with, the 

21 Dolores case, the Richter award you mentioned earlier in his 

22 testimony. 

23 MR. GODINER: Okay. And that was Defendant's 

24 Exhibit 7, your Honor, that also references Article IX in the 

25 caption. 
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THE COURT: All right. 

2 THE WITNESS: And --

3 BY MR. GODINER: 

4 Q Go ahead. 

5 A And also I feel that section -- side letter 3 stipulates 

6 that's where it's to be arbitrated as well. 

7 Q And where do you see that? Explain that to the Court, 

8 please. 

9 MR. GODINER: This is Defendant's Exhibit 3. 

10 THE WITNESS: The -- again, sir -- new pools created 

11 after this agreement, it says, shall be handled per Article IX 

12 of the 1986 arbitration award, which is the national agreement. 

13 In my mind, that's where the arbitration of that dispute would 

14 belong. 

15 THE COURT: And is the dispute -- and this is more for 

16 the attorneys, really, whether this is a new pool operation. 

17 Is this part of the dispute, the words "new pool operation" in 

18 side letter 3? Is that something that, I take it, the 

19 plaintiffs are disputing and the defendants believe this is a 

20 new pool operation; the plaintiffs believe it isn't? 

21 MR. PERSOON: Absolutely, your Honor. 

22 THE COURT: Okay. All right. 

23 MR. GODINER: Yeah, I think that's very clear. 

24 THE COURT: Okay. Is there any other language then in 

25 side letter 3 that goes to that issue? Is there a definition 
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of "new pool operations"? Is it a defined term in either 

elsewhere in the side letter or in the L.A. hub agreement or in 

the 1986 National Agreement? 

MR. GODINER: No. I cannot tell the Court that there 

is anything that says "new pool operation means X." 

THE COURT: Okay. 

MR. GODINER: And I think --

MR. MORALES-DOYLE: Judge, just very quick. 

with that, but I would say that it says "new pool" 

I agree 

the whole 

phrase is "new pool operations not covered by this agreement," 

and there is a section of the hub implementing agreement that 

is called "Pool Operations," Article III of the hub merger 

implementing agreement, that sets forth a number of pool 

operations, which includes the West Colton to Yermo and West 

Colton to Yuma pools. 

So while there's not a definition, I would say that's 

sort of where you'd look for some guidance on what this is 

referring to. 

MR. GODINER: And I agree with that, and I would just 

note that it establishes what the home terminal is and the 

away-from-home terminal for each pool. And so that's different 

here. And that's the nub of the dispute, your Honor, as you 

know. 

THE COURT: The substantive dispute that ultimately -

MR. GODINER: Yes. 
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THE COURT: -- an arbitrator 

2 MR. GODINER: Right. 

3 THE COURT: -- is likely going to have to decide. 

4 MR. GODINER: Right. 

5 THE COURT: And I think there is no challenge that 

6 that issue is ultimately for an arbitrator to decide, correct? 

7 MR . PERSOON: No dispute , your Honor. 

8 THE COURT: All right. How do I get there? And I 

9 hate to interrupt witnesses like this, but I might as well do 

10 it while it's on my mind. How do I get to deciding likelihood 

11 of success on the merits -- and maybe I'm looking at the wrong 

12 issue of what the merits are -- without me determining whether 

13 I think the plaintiffs are right or the defendants are right on 

14 this issue of whether the change in the home base constitutes a 

15 new pool operation? 

16 It seems as if you're inviting me, if you want a 

17 restraining order, to do what I have to do when I'm deciding 

18 that, which is weigh whether or not there is a -- what the 

19 likelihood of success would be on the merits. 

20 Or am I deciding a different issue on likelihood of 

21 success of the merits, not the new pool issue? 

22 MR. PERSOON: I think it's both, Judge. It's kind of 

23 a tricky conundrum that the Supreme Court answered in M-K-T 

24 when it looked at a grant of an injunction in a similar 

25 instance where engineers were going to be dislocated from their 
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homes. 

2 And it said this examination of the nature of the 

3 dispute is so unlike that which the adjustment board will make 

4 of the merits of the same dispute and is for such a dissimilar 

5 purpose that it could not interfere with the later 

6 consideration of the grievance by the adjustment board. 

7 So in this instance, there they were talking about the 

8 National Railroad Adjustment Board. Because this is under the 

9 authority of the Surface Transportation Board, we'd be talking 

10 about arbitration by a New York Dock arbitrator, ultimately 

11 appealable to the Surface Transportation Board, other than a 

12 Lace Curtain review or some standard like that. 

13 And what I read the Supreme Court as saying is we can 

14 issue an injunction because we're not actually precluding the 

15 arbitrator from deciding the merits. 

16 THE COURT: How did -- it was Chief Justice Warren who 

17 wrote that. How did he decide the issue of whether or not -- I 

18 think he wrote it . How did he decide the issue of whether the 

19 district judge appropriately weighed the likelihood of success 

20 on the merits? It seems as if I have to -- under -- what 

21 you' re suggesting is, it would appear, I have to jump into tha.t 

22 thicket of interpreting side letter 3 and using past 

23 experience, intent of the parties when they negotiated it, any 

24 arguable definitions that I can glean from other documents . 

25 MR. PERSOON: I might be incorrectly remembering a 
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standard of review from administrative law, so somebody please 

2 tell me if I'm wrong. But I think it could be akin to 

3 something like a quick-peek review where you can kind of 

4 kind of look at what's going on, but because you're not 

5 actually deciding it , it's okay, because 

6 THE COURT: Yeah, I'm not --

7 MR. PERSOON : -- you issuing the injunction preventing 

8 Union Pacific from early implementation would not frustrate the 

9 authority of the arbitrator to decide to the contrary and, you 

10 know, really preserve the ability to issue -- of that 

11 arbitrator to issue full relief for the BLET. 

12 THE COURT: All right. Well, maybe go ahead. 

13 MR. GODINER: Well, I'll just say a couple words about 

14 M-K-T, your Honor. Let's remember what M-K-T is. It is a case 

15 where a union threatened to go on strike. The carrier said 

16 this is a minor dispute that has to go to an arbitration before 

17 the National Railroad Adjustment Board. And that's what we 

18 talked about early this morning, about the Conrail case and 

19 that not-frivolous standard. 

20 And so the likelihood of success on the merits was the 

21 railroad coming to court and asking for a strike injunction. 

22 And in that situation, your job on likelihood of success on the 

23 merits would be to say, is there a nonfrivolous argument here? 

24 And then you're done. 

25 And M-K-T is about if you issued a strike 

BLET Appx. 260 



147 

Guidry - Direct by Godiner 

1 injunction -- and I don't -- nobody's asking you to issue a 

2 strike -- Union Pacific is not asking for any relief from this 

3 Court -- then can you condition that on the railroad's 

4 maintaining the status quo. 

5 And so they didn't look at likelihood of success on 

6 the merits in that case because it was the railroad as the 

7 moving party. And the Supreme Court's holding is that when you 

8 ask for a strike injunction under the Railway Labor Act, then 

9 the Court can issue that condition. It is the real exception; 

10 it is not the rule, and the subsequent cases have all said 

11 that. 

12 But it is you -- when you issue an injunction, your 

13 Honor, you always have equitable powers to condition it. And 

14 that's what the Supreme Court said in M-K-T. I don't think 

15 it's -- I think it's apples and oranges with the issue that 

16 you're grappling with now. 

17 THE COURT: Okay. 

18 MR. PERSOON: Judge, we do think it's apples and 

19 apples. It might be Granny Smith and Red Delicious, but it's 

20 still all apples. 

21 And if you remember, in the Panoramic case, the 

22 7th Circuit -- I think it was Panoramic -- was very clear that 

23 there's two sides to a coin in injunctions because when an 

24 employer wants to enjoin a union from striking, striking is the 

25 union's form of self-help. Well, what's the employer's form of 
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1 self-help? It's unilateral implementation. 

2 And that's what we're asking to be enjoined . We're 

3 asking you to enjoin a unilateral implementation of the change 

4 in working conditions. 

5 And if you're able to enjoin a strike, you're able to 

6 enjoin a unilateral change in working conditions. That's what 

7 Lever Brothers says when they approve the so-called reverse 

8 Boys Markets injunctions of the injunction of an employer 

9 notwithstanding the bar of Norris-LaGuardia. And that's why 

10 it's exactly the same apples to apples here . 

11 THE COURT: Okay. Well, please proceed. 

12 Ultimately, I want to get to the practical issue that 

13 may -- that I want the parties to consider, obviously, which is 

14 if you're agreeing to -- well, we'll get to whether the Union 

15 Pacific's agreeing to arbitrate the New York Dock situation. 

16 MR . GODINER: Well, and, actually, that was my next 

17 topic with Mr. Guidry, so that's perfect --

18 THE COURT: I'll let you go ahead --

19 MR . GODINER: perfect said way. 

20 THE COURT: - - and I'll stop interrupting. Go ahead. 

21 MR. GODINER: We couldn't have planned that better. 

22 BY MR. GODINER: 

23 Q Now, you understand, Mr. Guidry, BLET is saying that we 

24 should arbitrate under New York Dock. 

25 A I understand, yes, sir. 
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1 Q And you understand that process? 

2 A Yes, sir. 

3 Q First we should do this. Has this process started? Has 

4 that New York Dock arbitration process begun here? 

5 A No, sir. 

6 Q Why not? 

7 A Mr. Hannah hasn't initiated it. 

8 Q Could he have done that by now? 

9 A Yes, sir, he could. 

10 Q When could he have begun the process? 

11 A Could have done it 21 days after the July 17th notice. 

12 Q And that's a New York Dock, Article I, Section 11? 

13 A Yes, sir. 

14 Q So that would have been, what, early August, I guess, he 

15 could have begun it? 

16 A Yes. 

17 Q If BLET did commence New York Dock arbitration, would you 

18 refuse to arbitrate there? 

19 A I don't think we could refuse to arbitrate, much like I 

20 don't feel Mr. Hannah could refuse my exercising options under 

21 Article IX. 

22 Q In saying that you wouldn't -- would not refuse to 

23 arbitrate under New York Dock, are you conceding that New York 

24 Dock is the appropriate place to arbitrate? 

25 A No, sir, I'm not. 
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1 Q And is there a way to avoid having two arbitrations here? 

2 A We could have one arbitrator decide both issues. 

3 Q Both under Article IX and New York Dock? 

4 A Yes, sir. 

5 Q And you're willing to do that? 

6 A Yes, sir. 

7 Q Let's talk about the Union Pacific's intent now with regard 

8 to these runs and establishing them on a trial basis. 

9 THE COURT: Before you get there, what would be the 

10 difference? Is there any difference in the standard of review, 

11 in the evidence that can be heard as between an Article IX 

12 arbitration and a New York Dock arbitration? 

13 MR. GODINER: Well, here's the way I would answer 

14 that, your Honor. See, our thought is this. Wanting to get 

15 this dispute resolved quickly, our thought would be that you 

16 have one arbitrator, and he answers I think first, logically, 

17 their question: Is this a new pool operation so that you're 

18 allowed to do this under the Los Angeles hub agreement? 

19 There's probably a more artful way to state that 

20 issue, but that's the basic issue. 

21 Issue No. 2 would be if you agree with UP that they 

22 can do this, then what are the conditions of the service, the 

23 things that Article IX talked about? That would allow 

24 Mr. Hannah to raise his overtime issue that he talked about 

25 earlier. You can't change the overtime rules under Article IX, 
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1 he says. All of that would be in Question 2. 

2 The thing I like about this, and the reason that we 

3 like this idea is why do we want to do the New York Dock 

4 arbitration. And let's say if they win, we're done. I mean, 

5 that's clear. But if we win, then we have to start another 

6 arbitration process. 

7 And so our idea that we think makes a lot of sense and 

8 we're willing to do and I don't -- I'm not going to say we can 

9 force BLET to do this, but I would propose it to them and 

10 they're in here asking you for relief, so it seems to me they 

11 ought to be agreeable to this -- would be to have one person 

12 he or she gets the case, answers the first question. Maybe 

13 they're done after the first question, or maybe they're not. 

14 And then you're totally done. Because, as 

15 Mr. Guidry one of the questions I'm going to ask him is does 

16 he want to do this on a trial basis, and you'll hear he 

17 doesn't. 

18 THE COURT: Okay. Well, continue with the questions 

19 then. 

20 MR. GODINER: Okay. 

21 BY MR. GODINER: 

22 Q So could you start the trial runs now? Just looking at 

23 Article IX, could you do that? 

24 A Technically, under the agreement, we could. But in a 

25 practical sense, we would not. 
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1 Q Okay. And what's the problem -- when are you thinking 

2 about starting them now? Let's get that out. 

3 A Well, in my deposition and confirming here, I don't think 

4 we'll be in a position to implement until mid- or later 

5 January. 

6 Q Of 2014? 

7 A 2014 , yes, sir. 

8 Q And why is that? 

9 A Well, there's -- there's capital improvement projects that 

10 need to be completed and to facilitate the operation into and 

11 out of the L.A. basin. 

12 Q And 

13 THE COURT: What are they? 

14 MR. GODINER: Go ahead . Go ahead, your Honor. 

15 THE COURT: What are they? 

16 THE WITNESS: Yes, sir . We -- I believe Mr . Hannah 

17 mentioned the flyover, which is an overpass. That has -- that 

18 has been completed. 

19 During our previous discussions from the previous 

20 notice, the -- actually, it was the BLE that pointed out that 

21 we have double track extensions, which we're going to add 

22 additional track into the L.A. basin. That's going to 

23 facilitate -- improve velocity and improve the capacity of 

24 trains. 

25 Actually, they pointed out to us that we would be 
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better served to wait until those projects were completed. 

2 They're going to be in segments. I believe we're going to have 

3 a line segment completed in November or December . So by the 

4 time you could get everything processed, it would be, at the 

5 earliest, January. 

6 Then we have another project, double track project, 

7 that will be completed, I think, next year or in the ensuing 

8 years. That will complement the operations end of the hubs. 

9 Things are going to change based on those improvements alone, 

10 sir. 

11 BY MR. GODINER: 

12 Q Can you tell the Court what double track was just so we're 

13 not using railroad jargon? 

14 A Two tracks side by side. The flow of traffic on one track 

15 is in one direction, and the flow of traffic -- much like an 

16 interstate highway to where you have no stoplights. The trains 

17 are much more fluid in that operation. 

18 THE COURT: And when it's -- I've always wondered, but 

19 when it's a single track, I take it there are spurs and signals 

20 where one train is coming, and the other train has to get off 

21 to the side? 

22 THE WITNESS: Yes, sir. There's sidings, and they'll 

23 enter the siding and they'll wait until the train that they're 

24 meeting or passing will get by them before they're able to 

25 commence another movement. 
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THE COURT: Okay. Thanks. 

2 BY MR. GODINER: 

154 

3 a So do you want, though, to establish these runs ever on a 

4 trial basis? 

5 A My preference is not to establish them on a trial basis, 

6 no, sir. 

7 a And explain to the Court why not. 

8 A Well, the employees should know what working conditions 

9 they're going to work under. We would -- an agreement, if we 

10 could reach an agreement, or if we arbitrated, it would 

11 eliminate that uncertainty for the employees. 

12 Also, too, for the company, it would benefit us by not 

13 having to undo an operation that we already put into place. 

14 Q Now, is it possible, Randy, to get the arbitration done by 

15 mid- to late January of 2014? 

16 A If Mr. Hannah would cooperate and work with us on moving 

17 the process along, we'd certainly make every effort we could to 

18 make that happen, yes, sir. 

19 Q And what would the parties have to do to do that? 

20 A We'd have to discuss and agree upon an arbitrator, enter 

21 into a board agreement, prepare briefs for the arbitrator to 

22 consider, make our presentation, and then wait for the 

23 arbitrator to issue his decision. 

24 Q So first thing I think you said is we'd have to pick an 

25 arbitrator? 
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1 A Yes, sir, that's correct. 

2 Q And are you prepared to do that today? 

3 A Yes. 

4 Q Mr. Hannah testified earlier he was going to call Cleveland 

5 and talk about arbitrators. Has he given you any names? 

6 A Not as yet, no, sir. 

7 Q Are you after you pick the arbitrator, the next thing 

8 you have to do is what? 

9 A We would enter into a border agreement and become joined on 

10 the question that needed to be submitted to the arbitrator to 

11 decide. If we were unable to decide on a joint question, the 

12 company would propose their question, and then the BLE 

13 certainly could propose a question they felt was appropriate. 

14 Q Okay. And can that be done quickly? 

15 A Yes. 

16 Q What about getting a date for the arbitration? 

17 A Whoever we were able to agree upon, we'd contact that 

18 arbitrator and take the first date they had available. 

19 Q You're willing to take the first date? 

20 A Yes. 

21 Q The judge kind of raised this question, and I'll just --

22 what's the best way to get the arbitrator to rule quickly? 

23 A Well, during the -- during the present -- verbal 

24 presentation, we would ask the arbitrator to render the 

25 decision as quickly as he or she could. 

BLET Appx. 269 



Guidry - Direct by Godiner 

1 Q Could you ask the arbitrator in advance -- tell the 

arbitrator in advance that you were going to need a quick 

decision? 

A We would we would, in all probability, have that 
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2 

3 

4 

5 

6 

7 

8 

9 

discussion with the arbitrator when we made the first contact 

to schedule the date. 

Q Do you believe you can get this done before mid-January, 

three and a half months from now? 

A There's no guarantees, but we would certainly do what was 

10 necessary to do it. 

11 THE COURT: Would you modify the beginning of the 

12 trial run to accommodate a decision by an arbitrator should the 

13 parties cooperate on an arbitrator, asking for an expedited 

14 ruling, filing expedited briefs? And say the arbitrator 

15 doesn't come in in mid-January, but comes in at a date later, 

16 with possibly a cutoff date. Would you agree on behalf of 

17 Union Pacific to hold off on the trial runs until there was a 

18 decision by the arbitrator? 

19 THE WITNESS: As long as we were -- we felt that the 

20 process was moving along expeditiously, we would -- we would 

21 certainly have to think -- acting unilaterally, we would not. 

22 But there are accommodations that Mr. Hannah and I can make 

23 jointly if we would engage in discussion that would alleviate 

24 some of the hardship that may be caused if a trial run were 

25 necessary. 
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But, sir, I can't emphasize enough we would not -- we 

2 would prefer not to implement a trial basis -- on a trial 

3 basis. 

4 THE COURT: Well, and if you'd prefer not to implement 

5 on a trial basis, one way to avoid that is to wait for an 

6 arbitrator's decision because if it's an arbitrator's decision 

7 and it allows these runs, there's no trial about it; it just 

8 happens. And if the arbitrator refuses it, then you may have 

9 appellate processes, but at that point if the arbitrator says 

10 it can't happen, then it shouldn't be able to happen 

11 presumably. 

12 Am I missing the procedures? 

13 MR. GODINER: No, I don't think you're missing the 

14 procedure. You know, I would say this, your Honor. Like I 

15 said, in when I began, you can slow-walk arbitration if you 

16 want to. If we tell them we're never going to implement on a 

17 trial basis, we'll be back here a year from now talking to you 

18 about this. Okay? 

19 So I'm not going to speak for Mr. Guidry. He can --

20 you know, if --

21 BY MR. GODINER: 

22 Q Let me just ask you, Mr. Guidry. If it was a two-week or 

23 three- or four-week delay -- let's just go up to four weeks --

24 would you be willing to agree to that? 

25 A No, if we could get a decision within four weeks or six 
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weeks from the implementation, we would certainly -- it's in 

2 our interest to wait for the decision. We're just too close to 

3 a decision to act arbitrarily. 

4 MR. GODINER: I just want to be clear, your Honor, 

5 that I'm not in any way -- I can't in any way say we would pull 

6 totally off the table the option of ever doing that. 

7 THE COURT: And it's a little unfair because this is 

8 more of a settlement discussion than a question for a hearing. 

9 But I --

10 Let's go off the record for a minute. 

11 (Off-the-record discussion.) 

12 THE COURT: We're back on the record. 

13 Go ahead. 

14 BY MR. GODINER: 

15 Q And was the -- I really had only one more question, 

16 Mr. Guidry . 

17 MR. GODINER: And I think it was a question that you 

18 asked before, your Honor, and I wanted him to clarify this. 

19 BY MR. GODINER: 

20 Q So I don't know if you remember, Randy, the Court was 

21 addressing you're going to make these new pools at home 

22 terminal Yuma, home terminal Verma, away-from-home terminal 

23 West Colton; and we right now have runs with West Colton as the 

24 home terminal going to other places. 

25 Does the notice that you're talking about change the 
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1 other runs in West Colton? Does it change their home terminals 

2 in any way? 

3 A No, sir, it does not. 

4 THE COURT: Well, how does that affect, for instance, 

5 Mr. Tortorice, who does a West Colton to Long Beach run? How 

6 would this affect -- who does the West Colton to Long Beach run 

7 if the trial run -- if trial runs occur as you propose? 

8 THE WITNESS: I'm sorry, your Honor. I don't 

9 understand the question. 

10 THE COURT: And that's probably because I don't 

11 understand it either. 

MR. GODINER: Well, let me try to help. 12 

13 THE COURT: Go ahead. If you know what I'm trying to 

14 ask him 

15 BY MR. GODINER: 

16 Q And, please, Randy, if I misstate, we need to make a clear 

17 record with the Court. 

18 So there are runs in and out of West Colton right now, 

19 and the engineers bid on them. And Mr. Tortorice, although he 

20 really doesn't work very much, but he did -- he does testify 

21 his current --

22 THE COURT: He doesn't work much on the railroad. He 

23 does a lot of work for the union. 

24 

25 

MR. GODINER: Right. 

THE COURT: So let's be clear. 
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1 MR. GODINER: And so we've got -- yes. I misspoke. 

2 Thank you. 

3 THE COURT : All right. 

4 MR. GODINER: So but he's on that West Colton to Long 

5 Beach run. 

6 THE COURT: All right. 

7 MR. GODINER : And that run is going to continue to 

8 exist. And so the L.A.-based engineers will all be able to bid 

9 on the jobs, and that would include that run, and it would 

10 include any other pool operations that they have in that area. 

11 And I don't know what they all are. There is this one 

12 to what they call the basin, but down into towards Long Beach, 

13 whatever the other runs are. 

14 Now, it is seniority bidding, to be really clear, and 

15 it means -- and I think Mr . Tortorice said this -- somebody 

16 could come along, a senior engineer tonight could go on and 

17 say, "I'm tired of doing the run I'm doing now. I want to do 

18 something else." 

19 THE COURT: How long when you bid and get a run do 

20 you -- are you on that run? Is it a daily change, or is it 

21 something for six months or a year? Maybe that's my --

22 MR. GODINER: And why don't you answer that , if you 

23 don't mind. 

24 THE WITNESS: They're able to hold it, your Honor, as 

25 long as your seniority would preclude someone else with more 
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1 seniority from displacing you on that. So you could hold an 

2 assignment for years without being displaced. 

3 THE COURT: Okay. All right. That actually clears up 

4 a lot for me. Thank you. 

5 MR. GODINER: Okay. That's my last question. 

6 THE COURT: Okay. 

7 For the plaintiff. 

8 CROSS-EXAMINATION 

9 BY MR. PERSOON: 

10 Q Mr. Guidry, are you ready and willing to submit this matter 

11 to the authority of a New York Dock arbitration acting under 

12 the authority of the Surface Transportation Board? 

13 A We would not refuse to arbitrate that issue. However, we 

14 feel that the proper venue is Article IX. 

15 Q Is that a yes? 

16 A Excuse me, sir. 

17 Q Is - -

18 A I believe my answer was we would not refuse to address that 

19 issue through an Article IX forum. 

20 Q So you are ready and willing to submit this matter to the 

21 authority of a New York Dock arbitrator? 

22 A I guess I'm -- there would -- it would be a -- a joint 

23 arbitrator. He would address the New York Dock issue, but it 

24 would also be an arbitration --

25 a Well, I'm not talking about a joint arbitrator. 
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THE COURT: Let him finish. 

2 Go ahead. 

3 He wasn't finished. 

4 THE WITNESS: It would also be an arbitration process 

5 established under Article IX. I'm saying that both issues 

6 could be addressed. 

7 BY MR. PERSOON: 

8 Q My question isn't about a joint arbitrator. My question 

9 is, are you ready and willing to submit this matter to the 

10 authority of a New York Dock arbitrator? 

11 A We would -- we would not refuse. We could not refuse 

12 Mr . Hannah's moving on that. However, we would also pursue an 

13 Article IX arbitration as well based on what our view of the 

14 proper venue would be . 

15 Q So you are ready and willing to submit this matter to the 

16 authority of a New York Dock arbitrator? 

17 THE COURT: I think he's answered it twice . 

MR. PERSOON: Okay. 18 

19 THE COURT: And I understand why answers like this 

20 have to be carefully phrased. So I'm -- I understand what his 

21 answer is. 

22 BY MR. PERSOON: 

23 Q The Surface Transportation Board has primary jurisdiction 

24 over hub agreements, doesn't it? 

25 MR. GODINER: Objection, your Honor. We're asking him 
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1 to testify as a lawyer. I mean, this is a legal question. 

2 THE COURT: Well, again, I'll -- it's a legal 

3 question, but it involves interpretation of a contract that the 

4 witness is very familiar with . If he wants to, as other 

5 witnesses have, defer to counsel on this, he should feel free . 

6 But as the -- basically the head labor guy for Union 

7 Pacific , if you have your own view of what a contract says, 

8 you're free to answer the question. 

9 THE WITNESS: If I have to, I'll defer to counsel. 

10 But could I have your question again, please? 

11 BY MR. PERSOON: 

12 Q Sure. The Surface Transportation Board has primary 

13 jurisdiction over hub agreements, doesn't it? 

14 A Not always, no, sir. 

15 Q In what instances doesn't it? 

16 A Well, in the Houston instance, the organization contended 

17 there was a violation of the hub agreement there, and that 

18 matter was submitted to an Article IX arbitration. Mr. Hannah 

19 files time claims routinely under the application of a hub 

20 agreement, and those are handled under the collective 

21 bargaining agreement. 

22 So it's gray as to where they would -- they would go. 

23 But the history with Article IX -- my history with Article IX, 

24 sir , is that it would be an Article IX arbitration process. 

25 Q But I wasn't asking about Article IX, was I? 

BLET Appx. 277 



164 

Guidry - Cross by Persoon 

A I'm trying to answer your question, sir. 

2 Q I'm just asking about hub agreements. 

3 A And I think -- I think I've answered that, that not in 

4 all -- not in all cases do those disputes go to a New York Dock 

5 arbitrator. 

6 Q I'm going to ask you to look at what your attorney gave you 

7 marked as Defendant's Exhibit 3 . And this is side letter No. 3 

8 dated November 6th, 1998. And it's a side letter 3 to the L.A. 

9 hub agreement. 

10 And when you were talking about this agreement 

11 earlier, I think you left out a few words. Under the bottom of 

12 what's marked as page 29, the heading says, quote: "New Pools 

13 Created After This Agreement." And, if I remember correctly, 

14 you said, "New pool operations shall be handled per Article IX 

15 of the 1986 national arbitration award." 

16 Do you remember saying that? 

17 A Yes, sir. 

18 Q But that's not all that paragraph says, is it? 

19 A Would you like for me to read the paragraph? I mean, 

20 what --

21 Q That's not all the paragraph says, is it? 

22 A "New pool operations not covered in this implementing 

23 agreement, whether between hubs or within the hub, shall be 

24 handled per Article IX of the 1986 national arbitration award." 

25 a So earlier you specifically omitted the phrase "not covered 
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in this implementing agreement." Isn't that correct? 

A I didn't specifically eliminate it for any particular 

reason. I was focused on how it should be handled. 

MR. PERSOON: Permission to approach, your Honor? 

THE COURT: You may . 

(Counsel conferring.) 

165 

MR. PERSOON: I'm short a copy, your Honor. There 

were some two-sided documents that got copied one-sided. 

THE COURT: What document were you going to be using? 

MR. PERSOON: This is the merger implementing 

agreement for the Los Angeles hub. It's Docket No. 1-2, 

Exhibit 2 to the complaint. 

THE COURT: Okay. 

MR. GODINER: I may have that. Or I know I do, 

actually. But let me if it's okay with you and the Court, 

I'll just stand here and make sure I'm following along. 

MR. MORALES-DOYLE: I found another copy. 

MR. GODINER: Oh. Thank you very much. 

BY MR. PERSOON: 

Q Mr. Guidry, I'm going to direct your attention to page 5. 

Section III, Pool Operations/Assigned Service. If you can let 

me know when you've located that section. 

A On page 5? 

Q Yes. 

A Item III. Yes, sir. 
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Q Can you tell me what pool operations are listed in 

2 Section A there? 

3 A West Colton-Yermo, West Colton-Yuma. 

4 Q It's true, isn't it, that this section establishes service 

5 between West Colton and Yermo and West Colton and Yuma? 

6 A Yes, sir, it does. 

7 Q And it's true also that service between West Colton and 

8 Yermo and West Colton and Yuma is covered in this implementing 

9 agreement, isn't it? 

10 A Yes. 

11 Q And it's your position that because you flipped those and 

12 you say this is -- this isn't service from West Colton to 

13 Yermo; this is service from Yermo to West Colton, isn't it your 

14 position that that is service that's not covered by this 

15 implementing agreement? 

16 A Our position, that a run from Yuma with a home terminal at 

17 Yuma to West Colton and a home terminal from Yermo to West 

18 Colton does not currently exist. And to establish that would 

19 be new service, yes, sir . That's my position. 

20 Q So it's -- it's your testimony that that service from Yermo 

21 to West Colton that you seek to implement is not covered in 

22 this implementing agreement? 

23 A Not as stipulated in this implementing agreement, no, sir. 

24 It would be new service; would be a new pool operation. 

25 Q And that's because it's a different home terminal and a 
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1 different away-from-home terminal, right? 

2 A That's correct. 

3 Q Even though it's on the same track, right? 

4 A That's correct. 

5 Q Even though it's the same mileage, right? 

6 A That's correct. 

7 MR. PERSOON: Permission to approach? 

8 THE COURT: You may. 

9 BY MR . PERSOON: 

10 Q I've presented you with a letter of July 17th, 2013. 

11 MR. PERSOON: I guess, like Mr. Godiner, I'll take 

12 this time to try to introduce some exhibits, Judge. 

13 Previously, in the deposition of Paulo, I introduced the 

14 declaration of Thomas Williams and this July 17th letter, and I 

15 move to enter them into evidence . 

16 THE COURT: Any objection? 

17 MR. GODINER: No, your Honor. 

18 THE COURT: They're both admitted without objection. 

19 (Plaintiff's exhibits as described admitted in evidence.) 

20 BY MR. PERSOON: 

21 Q Now, I want to direct your attention to the second page. 

22 There's a long paragraph continued from the first page. And 

23 about two-thirds of the way down, it says: 

24 "For example, over the last four years alone, UP has 

25 spent over $360 million constructing over 93 miles of second 
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1 main track between Los Angeles, California, and El Paso, Texas. 

2 The result of these expenditures is more efficient and 

3 competitive route between Los Angeles and eastern markets, with 

4 approximately 72 percent of the route now equipped with double 

5 track. UP plans to spend nearly $590 million more over the 

6 next five to six years to complete the double track between 

7 Los Angeles and El Paso." 

8 Did I read that correct? 

9 A Yes, sir. 

10 Q And in the next paragraph, does this letter continue to 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

talk about the money that UP spent to build the Colton flyover? 

A Yes, sir, that paragraph does contain that description. 

Q And what is the Colton flyover? 

A It is a --

THE WITNESS: Judge, it's an overpass where the -- one 

train can operate over the other so that the two trains don't 

have to be delayed when meeting on intersecting tracks. 

BY MR. PERSOON: 

Q And where is the Colton flyover located? 

A It's at West Colton. It would be east of West Colton, but 

within the facility there, yes, sir. 

Q So what's the significance of the Colton flyover in this 

case? 

A I just mentioned that trains are able to -- to -- it 

25 provides uninterrupted movement on those line segments without 
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1 any delay whatsoever in the two trains trying to use that 

2 intersecting track. So your capacity and velocity is increased 

3 as a result of that improvement. 

4 Q Which line segments? 

5 A Sir? 

6 Q Which line segments does it improve velocity on? 

7 A It can -- the line segments over the Burlington Northern 

8 and the Union Pacific. 

9 Q Can you use home terminal and away-from-home terminals for 

10 me? 

11 A It's primarily the El Paso route, the Sunset route 

12 between --

13 Q So what -- what would 

14 A Los Angeles and El Paso, yes. 

15 Q Excuse me. So what would the home terminal be of a route 

16 that had improved velocity as a result of the Colton flyover? 

17 A I'm sorry. I don't understand your question, sir. 

18 Q There's various routes that will have improved efficiency 

19 as a result of the Colton flyover, correct? 

20 A Yes, sir, that's correct. 

21 Q And those routes will each have a home terminal and an 

22 away-from-home terminal, correct? 

23 A Yes, sir, that's correct. 

24 Q For any one of those routes, what's the home terminal? 

25 A Well, there's several operations into and out of the 
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1 Los Angeles basin. You have an operation out of Dolores that 

2 will be improved with the flyover. This movement from the new 

3 pool from Yuma to West Colton will be improved as well because 

4 it improves the velocity of the terminal overall not only for 

5 Union Pacific but Burlington Northern as well. 

6 Q What does this have to do with the velocity of trains 

7 running between West Colton and Yermo, California? 

8 A The flyover, you mean? 

9 Q Yes. 

10 A The overall velocity improvement is going to improve the 

11 train capacity and the velocity of those trains. You'll be 

12 able to operate more trains, and those more trains, hopefully 

13 with increased market share, we'll be able to increase the 

14 number of jobs available to engineers in the basin as a whole. 

15 Q But if I'm wrong -- if I'm right, you just told me the 

16 Colton flyover is located at West Colton, right? 

17 A Yes. 

18 Q And this change that's necessary for Union Pacific to get 

19 all these great efficiencies only involves this 130 miles of 

20 track, is it, between West Colton and Yermo --

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

No, sir. 

-- right? 

No, sir. 

Well --
I mentioned that --
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maybe explain to me why I'm wrong. 

171 

1 

2 

Q 

A that it -- I gave you the Dolores example. The trains 

3 that operate out of the port out of Dolores will also use that 

4 flyover to improve velocity for those movements further into 

5 the basin into the Ports of Los Angeles. 

6 Q Maybe I'm missing something. But how does this relate to 

7 switching terminals, home and away-from-home terminals, between 

8 West Colton and Yermo? 

9 A Yes, sir, absolutely. The -- the Yuma to Colton pool 

10 underpins the operation as a whole. You have trains that 

11 operate out of the -- out of the ports that are a high priority 

12 movement. They're intermodal traffic off of boats and what 

13 have you. They certainly have a much higher priority than the 

14 traffic that originates and terminates at West Colton. 

15 And our ability to have the terminal at Yuma and Yermo 

16 into West Colton will better facilitate and mesh with the 

17 overall operation into the basin as a whole. That was one 

18 reason that we served the initial notice that was much more 

19 complex, which we ultimately rethought after we had our 

20 discussions with the BLE and the UTU as well . 

21 Q And how 

22 A And a lot of -- and a lot of what our rethinking was 

23 precipitated based on some of the I feel good suggestions that 

24 Mr. Hannah made at the time. 

25 Q How will having engineers report to service at Yermo 
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instead of at West Colton lead to any of those things if, 

2 assuming -- and if I'm correct you're not saying that these 

3 engineers are going to work through West Colton, are you? 

4 A No, sir, there's not what we're saying. 

5 Q So they're only working from Yuma -- from Yermo, 

6 California, to West Colton, right? 

7 A Correct. 

8 Q They're not operating any further than West Colton? 

9 A That's correct, yes, sir. 

10 Q And the Colton flyover is located at Colton, right? 

11 A Yes, sir, that's correct. 

12 Q So maybe you can tell me how that's going to be more 

13 efficient for them to report to work at Yermo. 

14 A I think we've touched on it somewhat with Mr . Hannah and 

15 Mr. Tortorice's testimony. Obviously , having one locomotive 

16 engineer on a train instead of two is more efficient. I don't 

17 think anyone would dispute that. 

18 Likewise, the held-away-from-home terminal issues that 

19 they were complaining about we think with the repositioning of 

20 the new pool at Yuma and Yermo will help eliminate some of that 

21 given how those trains are going to have to mesh with the 

22 overall transcontinental operation. 

23 Q So you identified two efficiencies to me -- right? --

24 eliminating a pilot and limiting held-away-from-home time. 

25 Right? 

BLET Appx. 286 



173 

Guidry - Cross by Persoon 

1 A Those were efficiencies that were discussed earlier, and I 

2 wouldn't disagree with those. 

3 Q Can you identify any other efficiency? 

4 A The fact that they're going to mesh better with the overall 

5 and transcontinental operation of the trains that are operating 

6 out of the port that are given a higher priority through 

7 Colton. 

8 Q But we're not talking about any service going south or west 

9 of Colton, right? We're only talking about service that ends 

10 at Colton. Am I wrong? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A No, sir, you're not wrong. 

Q So what are those -- those other efficiencies other than 

eliminating a pilot and limiting HAT time? 

A You can't look at it in a vacuum. I'm saying that the 

operation better meshes with the overall transportation plan 

into and out of Colton by having the home terminals at Yuma and 

Yermo. 

Q If 

A I'm not an expert on the operations, but given what the 

operating -- the operating managers have told me based on their 

depositions, I have to take them at their word. Beyond that, I 

don't know that I can expand on that any more. 

Q Can you tell me how those operating efficiencies will mesh 

better, in your own words? 

A I think an operating person could better -- could better 
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1 answer that . I'm taking what they're telling me at their word. 

2 Q So but they're not here to testify today, are they? 

3 A Well, no, sir, they're not. 

4 Q So we've talked about two and maybe a half efficiencies: 

5 eliminating the use of a pilot, limiting HAT time, and meshing 

6 better with operations, despite the fact that none of these 

7 engineers are going to be working south of West Colton, right? 

8 A Based on Mr. Hannah and Mr. Tortorice's testimony, I don't 

9 think that is insignificant. Those efficiencies are there 

10 based upon what their testimony is. 

11 Q Is limiting HAT time an operational efficiency or a labor 

12 relations method for saving money? 

13 A It's both, as they said, a quality of life issue. They --

14 I think he mentioned -- Mr. Tortorice said it's blood money. 

15 So any effort we can make to eliminate that or improve that 

16 would be a quality of life improvement. But as well, it's a 

17 dollar-and-cents improvement because of the 

18 held-away-from-home-terminal payments that are made in 

19 conjunction with having to wait at the away-from-home terminal 

20 a longer period of time. 

21 Q And there's a collective bargaining agreement that requires 

22 Union Pacific to pay held-away-from-home time, right? 

23 A If they're required to stay beyond the 16th hour. We're 

24 hoping to have employees out of the away-from-home terminal 

25 before that. 
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1 Q But that right comes about in a collective bargaining 

2 agreement, right? 

3 A Yes, sir, that's correct. 

4 Q And one of the two and a half efficiencies you've 

5 identified for me is saying "The efficiency that we want to 

6 gain is limiting our contractual obligation to pay engineers 

7 money." Is that correct? 

8 A As well as the quality of life issue, as well as it meshing 

9 better with the overall operation. We think that meshing 

10 properly will improve the velocity and capacity overall for all 

11 trains coming into and out of the basin. 

12 Q But so just so we're clear, the efficiency that you've 

13 identified that justifies switching the h~me terminals is to 

14 minimize your contractual obligation to pay engineers money. 

15 A These are the efficiencies that Mr. Hannah and 

16 Mr. Tortorice mentioned. I don't disagree with those. Matter 

17 of fact, I do agree with those. 

18 Q So you agree. 

19 A Yes, sir, I do. 

20 

21 

MR. PERSOON: Permission to approach? 

THE COURT: You may. 

22 BY MR. PERSOON: 

23 Q Presented you the declaration of Thomas Williams, which has 

24 been admitted into evidence and was submitted by Union Pacific 

25 in opposition to BLET's motion. Have you had the chance to 
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review this declaration prior to today? 

2 A I've skimmed it, not in detail, no, sir. 

3 Q And who is Mr. Williams? 

4 A Mr. Williams is the director of I believe terminal 

5 operations in Los Angeles. But he is a director-level 

6 director-level manager in the Los Angeles service unit. 

7 Q And I'm going to direct your attention to the same language 

8 in paragraph 4 that we went over before. And I'll read it for 

9 you. 

10 Quote: "We" -- and that means Union Pacific -- "have 

11 a difficult time keeping the West Colton to Yermo and West 

12 Colton to Yuma pools staffed with qualified engineers who are 

13 familiar with operating locomotives over the involved routes 

14 because other runs exist where engineers can make more money, 

15 sometimes for fewer hours of work." 

16 Did I read that incorrectly? 

17 A No, sir, you did not. 

18 Q Now, what I'd like you to do is go back to that letter of 

19 July 17th, 2013. And just looking at it, that was issued by 

20 D.B. Foley, right? 

21 A Yes, sir. 

22 Q And who is D.B. Foley? 

23 A Mr. Foley is a director who reports to me. 

24 Q So he's your subordinate? 

25 A Yes, sir, he is. 
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1 Q Did he issue this letter with your approval and authority? 

2 A Yes, sir, he did. 

3 Q What I'd like you to do is look through this letter and 

4 tell me if anywhere in it there's any mention of this problem 

5 that Mr. Williams talks about, about having a difficult time 

6 keeping the West Colton to Yermo and West Colton to Yuma pools 

7 staffed with qualified engineers. 

8 And just let me know --

9 A I don't think it makes reference to that specifically, no, 

10 sir. It refers to general efficiencies and the reason that we 

11 would need to have the new service established. 

12 Q It doesn't make any reference to this, does it? 

13 A This letter? No, sir, it does not. 

14 Q Maybe you can point me to something else in Mr. Williams's 

15 declaration that does show up as one of the justifications in 

16 this July 17th letter. 

17 THE COURT: Well, is there a requirement in the 

18 July 17th letter that the entirety of any justification has to 

19 be put in? July 17th letter is ultimately just a notice 

20 letter. Isn't that correct? 

21 MR. PERSOON: Yes. But part of what it's getting on, 

22 Judge, is the New York Dock versus Article IX issue because if 

23 you look at all the arguments that are made in the July 17th 

24 letter, they're all the arguments that you make for what we 

25 call a Dock on Dock, which is where you're seeking to change 
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1 New York Dock conditions because you've had a subsequent change 

2 in the operational efficiencies that you need to actualize. 

3 THE COURT: Okay. Fair enough. Go ahead. I thought 

4 something else -- the questions were for some other reason. So 

5 go ahead. 

6 THE WITNESS: Your question, sir? 

7 BY MR. PERSOON: 

8 Q I'll just stay with the justification offered in the 

9 declaration of Thomas Williams for the necessity of this flip 

10 in the home and away-from-home terminals doesn't show up in 

11 Union Pacific's notice, does it? 

12 A It does not. And the notice meets the Article IX 

13 requirements. 

14 Q And going back to the July 17th letter, turning to the 

15 attachment, draft 1, page 2, Section 5 --

16 A Excuse me. 

17 Q -- "Overtime." 

18 A Excuse me. Which? 

19 Q The July 17th letter. 

20 A Okay. 

21 Q There's an attachment to it. 

22 A Yes, sir . 

23 Q And looking at page 5 of that attachment -- or page 2 of 

24 that attachment, Section 5, "Overtime." 

25 A Yes. 
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1 Q Is this an attempt to change overtime rules on certain runs 

2 in the L.A. basin? 

3 A It is compliant with Article IX. The overtime provisions 

4 are always subject to negotiations. We had similar issues and 

5 discussions in a previous interdivisional operation, namely, 

6 between Tucson, Santa Teresa, and El Paso. And that issue was 

7 resolved through negotiation. 

8 Q So this isn't part of the Article IX. You're not asserting 

9 a right under Article IX to make these overtime changes, are 

10 you? 

11 A I'm saying that Article IX stipulates what the overtime 

12 provisions are. We have included the Article IX provisions in 

13 our proposal. Beyond that, it's certainly subject to 

14 negotiation or even arbitration in the final agreement. 

15 Q Are you claiming a right to unilaterally implement this 

16 section? 

17 A I'm not relinquishing those rights. We did meet with the 

18 BLE, I think, in August. We had that discussion, and that --

19 that question was posed directly. And I believe I stipulated 

20 precisely what was in my deposition, that while we didn't plan 

21 on doing it immediately, we certainly were not in a position to 

22 relinquish our right to implement. 

23 Q Well, let me redirect your attention back to Defendant's 

24 Exhibit 3. This was side letter No. 3 to the L.A. hub 

25 agreement. And I want to look at the same language that says: 
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1 "New Pools Created After This Agreement: New pool operations 

2 not covered in this implementing agreement, whether between 

3 hubs or within the hub, shall be handled per Article IX of the 

4 1986 national arbitration award." 

5 I read that correctly, didn't I? 

6 A Yes, sir. 

7 Q Does anything in this section talk about changing rates of 

8 pay? 

9 A If you're going to issue a notice pursuant to Article IX, 

10 Article IX within the body of that article stipulates what 

11 basic conditions are going to be. That notice meets the 

12 requirements of the Article IX notice. 

13 Particularly, I believe it's Section 2 of Article IX. 

14 It stipulates what the conditions are going to be. And that 

15 agreement provision certainly meet or exceeds the requirements 

16 contained in the notice requirements. That's simply a starting 

17 point, sir, and we'll have discussions, and that may not be the 

18 final product. 

19 MR. PERSOON: Permission to approach, your Honor? 

20 THE COURT: You may. 

21 BY MR. PERSOON: 

22 Q I've presented you with your own declaration offered by 

23 Union Pacific in opposition to this brief. And I'd like to 

24 direct your attention to paragraph 10. 

25 Paragraph 10 reads, quote: "The ability to establish 
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1 new train runs is essential for Union Pacific to operate its 

2 system efficiently." 

3 It continues: "Train runs established years earlier 

4 become obsolete or inefficient, requiring new methods of 

5 operation." 

6 Is that your sworn statement, Mr. Guidry? 

7 A Along with the sentence: "Over time, as people move, 

8 traffic patterns change, or other efficiencies dictate, Union 

9 Pacific must be able to adapt." 

10 That's part of the declaration, yes, sir. 

11 Q Has the train run from West Colton to Yermo become 

12 obsolete? 

13 A Once the track improvements have been completed, it would 

14 become obsolete, yes, sir. 

15 Q How would it be obsolete? 

16 A Because it will facilitate the operations out of Dolores. 

17 And as I mentioned earlier, that having the new pools 

18 established at Yuma and West Colton would facilitate that 

19 overall operation. So, yes, that run would become obsolete as 

20 we know it today, and it was necessary to establish those new 

21 runs . 

22 a I hate to beat a dead horse, but I'm having trouble seeing 

23 how a run that ends at West Colton -- and it's not going to 

24 extend past West Colton, right? 

25 A No, sir, that's correct. 
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1 

2 

3 

4 

5 

6 

7 

8 

Q So we're only talking about whether engineers are going to 

be running trains from West Colton to Yermo or from Yermo to 

West Colton, right? 

A That's correct. 

Q I'm having trouble just understanding how -- what's going 

on in -- what's the other hub you were talking about, the other 

terminal? Is it Dolores? 

A Dolores, which would be Long Beach, ICT, yeah. 

9 Q How are the changes there going to impact the obsoleteness 

10 or non-obsoleteness of trains running back and forth between 

11· Yuma -- or between Yermo, California, and West Colton, 

12 California? 

13 MR. GODINER: Your Honor, I think he's asked that 

14 question three or four times, and Mr. Guidry's answered it the 

15 same way the last two or three times. I object it's been asked 

16 and answered. 

17 THE COURT: It does sound like -- I think you even 

18 started the questioning by saying, "I hate to beat a dead 

19 horse." 

20 MR. PERSOON: Well, I meant -- I'm having trouble --

21 I'm getting a vague answer of 

22 THE COURT: Well 

23 MR. PERSOON: operational efficiencies from 

24 Dolores. And when I ask for any explanation, it's not 

25 forthcoming. 
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1 THE COURT: All right. Well, this will be the last 

2 question. 

3 The question was: How are the changes that were going 

4 to impact the obsoleteness or non-obsoleteness of trains 

5 running back and forth between Yuma or between Yermo, 

6 California, and West Colton. 

7 I'm not sure that's -- that's how it was phrased. I'm 

8 not sure it's a proper question. But ask your question one 

9 more time, and then we'll move on. 

10 BY MR. PERSOON: 

11 Q Do you want me to restate the question, Mr. Guidry? 

12 A Please, if you would. 

13 Q How will the operational efficiencies you say will come 

14 from the new developments in Dolores and other places make the 

15 run from West Colton to Yermo, California, obsolete? 

16 THE WITNESS: I want to preface it I'm not an 

17 operating expert, your Honor, but I'll try to answer again as 

18 best I can. 

19 The traffic that's going to operate between Yuma and 

20 West Colton is of lesser priority than the traffic that 

21 originates out of the ports of Los Angeles. The intermodal 

22 traffic is extremely competitive; it's extremely 

23 time-sensitive. 

24 And having the ability to have a home terminal at 

25 Yuma, for example, is going to allow us to mesh those less 
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priority trains into the -- into the rush-hour traffic, which 

2 is constant out of the ports. 

3 So the fact that the trains that are coming 

4 eastwardly -- or westwardly that are terminated at Colton are 

5 of lesser priority so, again, with held away, those trains, 

6 there's going to be fewer of those trains that are going to 

7 arrive at Yuma. And it's going to actually increase the amount 

8 of time, in my view, that the crews are going to stay at home 

9 at Yuma. 

10 Doing so, it will, likewise, in our view, address the 

11 held-away-from-home terminal issues that the organization 

12 complained about. 

13 Also, too, you've got track space at Colton that --

14 where you can time and slot those lower-priority trains into 

15 the operation eastbound. 

16 So that's what I'm trying to explain when I say it 

17 meshes favorably with the overall operation. You can't look at 

18 this in a vacuum. 

19 BY MR. PERSOON: 

20 Q So we agree that these changes would result in engineers 

21 spending more time at Yuma? 

22 A Their home terminal, yes, they would spend there, yes. 

23 Q Now, about Yuma. Yuma is not included in the Los Angeles 

24 hub agreement, is it? 

25 A Yuma is part of the Southwest hub, yes, sir. 
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Q So it's not part of the Los Angeles hub agreement. 

A It is not . It 's it is not. 

185 

Q So who -- which engineers hold seniority to work on trains 

originating from Yuma? 

A Based on the operation as proposed in an Article IX venue, 

it's not unusual to have the L.A. hub engineers contend that 

that's their work because the route miles operate primarily 

within the L.A. hub. 

Q Is it not unusual for the engineers in Tucson to claim that 

it's their work? 

A Again, with a history of Article IX, it would be unusual, 

yes, because the work has always flowed and the BLE has argued 

time and time again that when you're talking about equity 

sharing that the line miles that are attributed to a particular 

seniority district should stay with that seniority district . 

And that's what we're attempting to do here is leave the work 

with the seniority district that currently has it. 

Q But the contract language says something different, doesn't 

19 it? 

20 A The contract language as it exists in the hub agreement 

21 applies, in my view, to the assignments outlined in that hub 

22 agreement. When you serve a new notice, the Article IX process 

23 will take you through an agreement that may alter that. 

24 Q So you'd be using the Article IX process to change a New 

25 York Dock agreement. 
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A We're using Article IX like it's always been used, sir. 

2 Q But in this instance, whether you've always used it that 

3 way or not, in this instance, it would be to change a New York 

4 Dock agreement. 

5 A I disagree with that. That's something an arbitrator would 

6 have to answer. But given side letter 3, I think the parties 

7 are specifically focused to use Article IX. 

8 Q Well, let's look at facts. The L.A. hub agreement is a New 

9 York Dock agreement, isn't it? 

10 A Yes, sir, it is. 

11 Q Southwest hub agreement is a New York Dock agreement, isn't 

12 it? 

13 A Yes, sir, it is. 

14 Q Do either of those agreements allow engineers in the L.A. 

15 hub to have seniority for work out of Yuma? 

16 A Without this Article IX new run being established, that 

17 would be correct. 

18 Q So no, correct? Engineers working in the L.A. hub 

19 agreement do not have seniority under Yuma, correct? 

20 A They do not. 

21 Q And there's nothing in those two contracts that says they 

22 do, is there? 

23 A They do not again, we'd have to have conversation with 

24 Mr. Hannah as to what his membership's priority was. But if he 

25 were to tell me that all of that work should go to the 
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1 Southwest hub, that would certainly be part of the discussions. 

2 I mean, if he wanted to give that work to another hub --

3 Q So --

4 A -- we would consider that. But given my history with 

5 Article IX and with Mr. Hannah in particular on previous 

6 arbitration runs, I don't think that's going to be the case. 

7 Q So part of your plan requires a change to the terms of both 

8 the L.A. hub agreement and the Southwest hub agreement, 

9 correct? 

10 A I'm sorry. I didn't hear your first part of the question. 

11 Q Part of your plan requires changes to the contractual 

12 language of the L.A. hub agreement and the Southwest hub 

13 agreement. 

14 A No, sir, I don't think it does. I think it applies 

15 language that's contained within the hub agreement itself, 

16 specifically side letter 3. 

17 Q You said it's not unusual to have Article IX disputes with 

18 BLET, right? 

19 A We've had several with BLET and the other operating 

20 organization, UTU as well. 

21 Q And they don't usually come into federal court asking for 

22 an injunction, do they? 

23 A Not under Article IX. Normally we follow the process as we 

24 did in Houston, as we did in the Richter decision. This is a 

25 surprise to me. 
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1 Q So they must think it's a pretty extraordinary overreach of 

2 your power --

3 MR. GODINER: Objection. 

4 BY MR. PERSOON: 

5 Q in order to step out of the normal practice. 

6 

7 

MR. GODINER: No foundation, your Honor. 

THE COURT: Sustained. Sustained. 

8 BY MR. PERSOON: 

9 Q It's not usual for the BLET to seek injunctions against 

10 your Article IX notices, is it? 

11 A One more time, please. 

12 Q It's not usual for the BLET to seek injunctions barring you 

13 from acting on your Article IX notices, is it? 

14 A They have not done it in the past. They've always 

15 arbitrated under Article IX. It's unusual in that respect that 

16 we're not following what the practice has always been. 

17 THE COURT: I think Mr. Hannah said he had sharp 

18 counsel on this one. 

19 BY MR. PERSOON: 

20 a Are you going to eliminate any runs as a result of 

21 implementing your Article IX proposal? 

22 A Eliminate any runs in what respect, sir? 

23 Q Any pool operations. 

24 A I -- the -- that's dictated by the traffic patterns. I 

25 can't say whether there will be an increase or a decrease in 
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1 the number of trains operated. We hope with the efficiencies 

2 that we're going to obtain there will be an increase in the 

3 number of trains and, correspondingly, an increase in the 

4 number of assignments that are available to engineers. 

5 Q So if I understand you correctly, a direct result of you 

6 implementing your changes proposed in Article IX could be that 

7 you'd eliminate some existing service. 

8 A It could be that we would increase service. 

9 Q But it could be that you'd eliminate some. 

10 A I'm trying to think of a circumstance . Nothing comes to 

11 mind. 

12 Q But you're not denying that . 

13 A I'm just struggling to understand what service would be 

14 discontinued given the volume of traffic staying the same. If 

15 we have a recession and the number of trains reduce, obviously, 

16 the -- either the seasonal fluctuation of business or an 

17 increase in business is going to affect the number of pool jobs 

18 that are operated. I can't -- I can't speak to that. I don't 

19 think that this agreement itself is going to eliminate a 

20 significant number of assignments, no. 

21 Q Now, Mr. Guidry, you talked a little bit about arbitrators. 

22 Would you agree to have this issue arbitrated under New York 

23 Dock conditions by James Nash? 

24 A I'd have to consider that. We've used Mr. Nash in the 

25 past. 
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Q Would you agree to have this dispute arbitrated under the 

2 New York Dock conditions by Joe Cassidy? 

3 A I don't know Mr. Cassidy. But what I would agree to do is 

4 to consider arbitrators that we're currently using with 

5 Mr. Hannah now, such as Mr. Benn, Ed Benn, who is from Chicago. 

6 He's a well-respected arbitrator, has a lot of experience in 

7 the industry. 

8 Mr. Zusman, Marty Zusman as well . He is someone that 

9 we've used in the past that we could agree to and move things 

10 along . 

11 Being that we're using them now, I don't see that the 

12 BLE would be opposed to considering them. I don't want to 

13 speak for Mr. Hannah. I don't know whether or not he would use 

14 them. 

15 But I would certainly recommend that we offer up 

16 initially, to move things along, arbitrators that we're 

17 currently using, not arbitrators that both of us have rejected 

18 in the past, like Mr. Camp -- I mean, Mr. Hannah rejects 

19 Mr. Camp. These other arbitrators, we may not use them as 

20 well. 

21 But the best thing, in my view, to move things along 

22 would be to offer up names that we're currently using in 

23 arbitration now and that we have used over several years to 

24 hear the dispute. 

25 MR. PERSOON: Nothing further at this time, your 
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THE COURT: All right. Any redirect? 

MR. GODINER : No redirect, your Honor. 

THE COURT: All right. Any additional testimony 

5 either side wants to present? 

191 

6 MR. GODINER: I have one last thing I want to do, your 

Honor. 

THE COURT: All right. 

7 

8 

9 MR. GODINER: And I probably should put an exhibit 

10 sticker on this, and I can if the Court needs me to. 

11 Oh, I do have one on there. What do you know? 

12 Here, let me give you one. 

13 THE COURT: What number would this be? 

14 MR. GODINER: And let's make it -- I don't think I've 

15 had a 4. So let's make it 4, your Honor. 

16 And I just wanted to ask the Court to take judicial 

17 notice of this document. It's a document I pulled off the 

18 Court's PACER system. And I'll just note that Defendant's 

19 Exhibit 4, your Honor, is another lawsuit that was filed by 

20 Mr. Persoon's law firm and is -- it is the BLET General 

21 Committee of Adjustment, Central Region. 

22 And the only reason that this one is relevant, your 

23 Honor, is you'll note that on page 1 in paragraph 1, and then 

24 on the last page of the complaint, in paragraph C there, 

25 Mr. Persoon's law firm asks -- in this case Judge Zagel, I 
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think. I'm trying to remember -- asked him to issue an 

2 injunction requiring that the parties complete arbitration 

3 complete it -- within 30 days. 

4 And I assume Mr. Persoon wouldn't and his law firm 

5 would not have asked a judge here to issue an injunction that 

6 was impossible to comply with and you couldn't arbitrate 

7 something within 30 days. 

8 This complaint, they sought an injunction under the 

9 Railway Labor Act, a status quo injunction pending arbitration, 

10 and they said, "Let's get it arbitrated within 30 days." They 

11 asked for that court order. 

12 And so that's the only thing -- that's why I wanted to 

13 bring Exhibit 4 to the Court's attention and offer it into 

14 evidence. 

15 THE COURT: Any objection? 

16 MR. PERSOON: Judge 

17 THE COURT: I'm not sure there's an objection. 

18 MR. PERSOON: We do object to it being entered into 

19 evidence. My law firm is not a party to this litigation. What 

20 position that I've taken for other clients in other litigation 

21 is of no matter to this court. 

22 THE COURT: Yeah, I'll admit it --

23 MR. PERSOON: We're not hesitant to say that we oppose 

24 the principle of having expedited arbitration, but I just can't 

25 have my law firm or arguments that we made for other clients in 
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INTRODUCTION 

The parties established an Informal Disputes Committee 

pursuant to Article XVI of the May 19, 1986 Award of Arbitration 

Board No. 458. This Committee was duly constituted in accord 

with Article XVI as well as the Carriers' correspondence of 

December 9, 1986 and the Organization's January 22, 1987 

response. The Committee resolved many questions arising under 

the May 19, 1986 Arbitrated National Agreement but some issues 

have been referred to arbitration pursuant to the second 

paragraph of Article XVI which reads: 

"If the Committee is unable to resolve a dispute, 
it may consider submitting the dispute to arbitration 
on a national basis for the purpose of ensuring a 
uniform application of the provisions of this 
Agreement.n 

The Informal Disputes committee convened in Washington, o.c. on 

January 29, 1987 and March 18, 1987 to consider seven issues 

regarding the interpretation and application of the 1986 

Arbitrated National Agreement. 

The Committee notes that although the 1985 National 

Agreement was consummated through binding interest arbitration, 

most if not virtually all, the provisions were originally drafted 

by the Carrier and Organization negotiators. Thus, the parties' 

intent and the negotiating history are critical to properly 

interpreting the terms of the Agreement. 
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ISSUE NO. 3 

Can established Interdivisional Service be extended or 

rearranged under this Article? 

Pertinent Agreement Provisions 

ARTICLE IX - SECTIONS 1, 3 AND 5 - INTERDIVISIONAL SERVICE 

nsection 1 - Notice 

"An individual carrier seeking to establish 
interdivisional service shall give at least twenty 
days' written notice to the organization of its desire 
to establish service, specify the service it proposes 
to establish and the conditions, if any, which it 
proposes shall govern the establishment of such 
service. 

* * * * 
nsection 3 - Procedure 

napon the serving of a notice under Section 1, 
the parties will discuss the details of operation and 
working conditions of the proposed runs during a 
period of 20 days following the date of the notice. 
If they are unable to agree, at the end of the 20-day 
period, with respect to runs which do not operate 
through a home terminal or home terminals of 
previously existing runs which are to be extended, 
such run or runs will be operated on a trial basis 
until completion of the procedures referred to in 
Section 4. This trial basis operation will be 
applicable to runs which operate through home 
terminals. 

* * * * 
"Section 5 - Existing Interdivisional Service 

"Interdivisional service in effect on the date of 
this Agreement is not affected by this ~rticle." 

Discussion 

The threshold question is whether Carriers may extend or 

rearrange interdivisional service established prior to the 

effective date of Article IX of the 1986 Arbitrated National 
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Agreement. It should be noted that the Article IX, Section 2 

conditions attached to interdivisional service are more favorable 

to the Carriers than the terms and conditions in Article VIII of 

the May 13, 1971 National Agreement. The second but related 

issue is whether the conditions under which the interdivisional 

service was previously established are carried forward with the 

extended or rearranged interdivisional service made pursuant to 

notice under Section 1 of Article IX. 

The record contains, as an example, a dispute which has 

arisen on the Southern Pacific Transportation Company. Although 

the Southern Pacific dispute is pending before Arbitration Board 

No. 468, the proceeding has apparently been held in abeyance 

until this Committee can provide the parties with some necessary 

guidance. Under the auspices of Article VIII of the 1971 

Agreement, the Southern Pacific established interdivisional 

service between San Antonio and Ennis through the away from 

terminal Hearne on March 26, 1986. Ennis and San Antonio are 

home terminals. This elongated interdivisional service had been 

superimposed on preexisting interdivisional service l:ietween San 

Antonio and Flatonia and between Flatonia and Hearne. Now, under 

the auspices of Article IX of the 1986 Agreement, the Southern 

Pacific seeks to establish interdivisional service between Dallas 

and San Antonio and between Fort Worth and San Antonio. The 

Southern Pacific proposes a two pronged extension of the existing 

interdivisional service through home terminal Ennis. 

In addition to the Southern Pacific example, the Carriers 

provided other in·stances where new interdivisional service 
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overl~pped or extended existing interdivisional service pursuant 

to the 1971 Agreement even though Article VIII, Section 4 of the 

1971 National Agreement is substantively identical to Article IX, 

Section 5 of the 1986 Arbitrated National Agreement. The former 

provision did not impose a restraint on creating new 

interdivisional service over territory covered by an existing 

interdivisional agreement. See Public Law Board No. 3695, Award 

No. l (Seidenberg). During the recent round of national 

bargaining, the parties were aware of the well entrenched past 

practice. If they wished to deviate from the past practice, the 

parties would have written unequivocal language in Article IX, 

Section 5 to the effect that an extension or rearrangement of 

present interdivisional service could never be construed as new 

interdivisional service within the meaning of Article IX. 

Moreover, Article IX, Section 3 clearly evinces the parties 1 

intent that the Carriers could legitimately extend existing 

interdivisional service. Section 3 refers expressly to 

" ••• previously existing runs which are to be extended ..• " The 

parties would not have set up a trial basis procedure for 

implementing an extended run if the Carriers, in the first 

instance, lacked the authority to propose an extended 

interdivisional service. Thus, Section 5 of Article IX does not 

restrict the Carriers from rearranging or extending existing 

interdivisional service. 

The second question is what shall be the terms and 

conditions that apply to interdivisional service which is 

extended or rearranged pursuant to Article IX. The Carriers 
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argue that Section 5 only applies to interdivisional service 

which remains absolutely intact. The Organization stresses that 

the conditions in the existing interdivisional service agreement 

must be preserved and automatically apply to the eictended or 

rearranged service. In our view, the Carriers' construction of 

Article IX, Section 5 is too narrow while the Organization seeks 

an overly broad interpretation of Section 5. 

Article IX, like its predecessor contract provision, grants 

a Carrier the right to serve a notice seeking to establish 

interdivisional service. The Carrier may subsequently establish 

or refrain from establishing the proposed service. An arbitrated 

interdivisional run agreement might apply conditions so onerous 

the Carrier is deterred from instituting the interdivisional 

service. Since the discretion is vested in the Carrier, a 

Carrier may not use Article IX as a pretext for taking advantage 

of the more fa11orable conditions set forth in Section 2 of 

Article IX. Section S of Article IX bars a Carrier from 

proposing only a minor modification in an existing 

interdivisional run with the motive of procuring the more 

favorable conditions. Thus, Section 5 preserves conditions on 

existing interdi11isional runs or any proposed extended run that 

is substantially the same as the existing run where the 

purposeful objective of the extension is to procure the more 

beneficial conditions in Article IX, Section 2. In resolving the 

Southern Pacific dispute, Arbitration Board No. 468 should 

examine the surrounding circumstances and apply Article IX, 

Section 5 in a manner consistent with our Opinion. 
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The Committee concludes that the parties must reach a 

balanced application of Article rx. The Carriers have the right 

to establish extended or rearranged interdivisional service and 

it constitutes new service within the meaning of Article IX 

unless it is a substantial re-creation of the prior 

interdivisional service designed solely to obtain the more 

favorable conditions in the 1986 National Agreement. 

Answer to Issue No. 3: Yes to the extent consistent with 

the Committee's Opinion. 

DATED: March 31, 1987 

-
or;~·dzation' s Member 

<2-L 8 . ;:~ 
_,,/',,/ John B. LaRocco 

?/ Neutral Member 
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INTRODUCTION 

Begirming in 1971) Union Pacific Railroad Company ("UP") and the nation's otht::r major 

railroads bargained for critical rights to change train runs and tenninal switching limits to 

enhance the efficient movement of freight. New national agreements were negotiated with labor 

organizations today known as the Brotherhood of Locomotive Engineers and T ra.inmen 

('
1BLET'') and the United Transportation Union ("UTU"), pennitth1g UP to make these 

operational changes without union consent. Instead, under these agreements; UP simply serves 

notice of its desire to change train runs or extend switching limits, illld the unions are required to 

negotiate terms and conditions governing that service. Most important, failing agreement, an 

arbitrator imposes terms and conditions for the extended switching limits or the modified train 

runs (reterred to in these national agreements as "interdivisional service"). 

Since 1971, these rights have become more and more critical to UP. The ability to extend 

switching limits and to alter train runs allows UP to respond to changing traffic patterns and to 

efficiently operate its rail system. Thus, in 1986, a new national agreement was negotiated that 

accelerated UP's right to create new interdivisional service. Under current agreements (Article 

IX of the 1986 Agreement fot interdivisional service and Article II of the 1971 Agreement for 

extending switching limits), UP can quickly implement these changes, often with 20 days notice. 

Absent such rights, UP would be forced to gain union consent for all of these changes through 

the ''almost interminable" major dispute resolution process of the Railway Labor Act ("RLA"). 

Detroit & Toledo S.L.R.R. v. United Transn. Union, 396 U.S. 142, 149 (1969). 1 The public 

interest in the efficient movement of goods in commerce would be threatened. 

1 Specifically, UP would be required to serve a§ 6 nQtice on BLET and UTU. The parties would then engage in a 
lengthy series of negotiation$, both direct and mediated. lf no agreemenr W!lll reached, a Presidential Emergency 
Board could be convened to make recommendations to resolve the dispute. In the end, the parties would either 
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This appeal presents a significant and recurring question of whether UP voluntarily gave 

up these critical rights when it entered into 16 New York Dock C'NYD") Merger Implementing 

Agreements with BLET following UP's merger with the Southern Pacific Transportation 

Company ("SP").2 Each Merger Implementing Agreement governs a different "hub" in UP's 

transportation system. Each Merger Implementing Agreement sets forth UP's original post-

merger operating system in that hub, establishing train runs that engineers operate over, creating 

pools of engineers who operate those nms, detailing how seniority is established for each pool, 

establishing home and away-from-home terminals for those mns, and setting terminal switching 

limits within the hub. Each Merger Implementing Agreement also provides that prior national 

collective bargaining agreements remain in effect except as specifically modified therein. 

Consistent with long-standing practice, BLET understood that the Merger Implementing 

Agreements did not modify or nullify UP's rights to establish new inlerdivisional service and to 

extend switching limits. Indeed, fol1owing execution of the Merger Implementing Agreements, 

UP repeatedly used the expedited procedures contained in the 1986 and 197 l Agreements to 

establish new interdivisional service and to extend switching limits. See Table 1) infra. at 13-15. 

In each instance, the negotiated or arbitrated agreement modified some provision of a Merger 

Implementing Agreement. 

In March 2004, however, Arbitrator Ann Kenis issued an award (the "Kenis Award") 

under Article I,§ 11, ofNYD that dramatically threatens UP's ability to efficiently move freight 

reach an agreement, or UP would be required to endure a strike if it wished to implement new interdivisional service 
or to extend switching limits. 396 U.S. at 149 n.14. Thus, the relevant national agreements not only serve the 
purpose ohllowing the railroad to operate efficiently, they avoid the specter of work stoppages that would have 
devastating impacts on commerce. 

2 Also at issue is a Merger Implementing Agreement entered into following UP's merger with the Chicago & N.W. 
Ry.Co. 
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through its system. In an inherently self-contradictory award, Arbitrator Kenis first found that 

the Merger Implementing Agreements for the North Little Rock, Kansas City, and St. Louis hubs 

did not modify or nullify UP's Article IX rights. In the next paragraph, however, Arbitrator 

Kenis fowid that the Merger Implementing Agreements did modify those rights, in that they 

precluded UP from using the ex:pedited procedures of Article IX to establish new interdivisional 

service that would change any provision of any Merger Implementing Agreement. 

These findings are inconsistent and cannot be reconciled. UP's fWldamental "right" 

under Article IX is the right to an expedited procedure to change existing agreements to establish 

new interdivisional service. UP has used these expedited procedures numerous times to change 

Merger Implementing Agreements it has entered into with BLET. Arbitrator Kenis' finding that 

UP could not use the expedited procedures of Article IX to change a Merger Implementing 

Agreement to establish interdivisional service modified that right, and therefore directly 

contradicts her earlier finding that the Merger Implementing Agreements did not modify UP's 

rights under Article IX. Moreover, because every new interdivisional service will modify some 

provision of the affected Merger Implementing Agreement, the Kenis Award effectively nullified 

UP's Article IX rights altogether. Thus, regardless of the needs of conunerce, UP is not allowed, 

under the Kenis Award, to change its operations to more efficiently move freight. 

In the immediate aftermath of the Kenis A ward, BLET took the position that the Kenis 

Award's logic only applied in three specific hubs, and not on the rest of the UP system. Not only 

did BLET advance this argument to this Board, it continued to enter into agreements with UP to 

establish new interdivisional service that modified existing Merger Implementing Agreements. 

BLET also argued for a narrow application of the Kenis Award in a brief filed with the Seventh 

Circuit Court of Appeals in a case against UP. 
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Recently, however, BLET's position has radically changed. In 2007, BLET argued in 

two separate arbitrations that the Kenis Award should be applied broadly throughout the UP 

system. First, BLET argued that the Kenis Award precluded UP from extending switching limits 

under Article II of the 1971 Agreement in the Los Angeles hub. Shortly thereafter, in another 

arbitration, BLET argued again that, per the Kenis Award, UP was precluded from establishing 

new interdivisional service in its Houston hub. 

These arbitrations resulted in inconsistent awards. Arbitrator John Binau, interpreting the 

Los Angeles Merger Implementing Agreement, concluded that the Agreement did not modify or 

nullify UP's right to make changes to that agreement and extend switching limits under the 1971 

Agreement. Thus, Arbitrator Binau permitted UP to change the terminal limits set forth in the 

Los Angeles Merger Implementing Agreement. BLET has not appealed the Binau Award. In 

contrast, Arbitrator Robert Perkovich, relying on the Kenis Award> concluded that UP was 

prohibited from establishing new interdivisional service in its Houston hub. 

UP now respectfully asks this Board to review the Perkovich Award (attached hereto as 

Exhibit I) and to resolve the conflicting positions taken by these arbitrators regarding the 

meaning of the various Merger Implementing Agreements. While their exact language may 

differ slightly, all of the Merger Implementing Agreements in effect between UP and the BLET 

recognize that the 1971and1986 Agreements (and other national agreements) continue to apply 

unless specifically modified by the relevant Merger Implementing Agreement. As a result, 

BLET has objected, and undoubtedly will continue to object, to any proposal by UP to extend 

switching limits, establish interdivisional service, or make any other operational changes 

permitted by national agreements in all territories covered by any of the Merger Implementing 
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Agreements. Board resolution is necessary to resolve this important issue and to insure that UP 

is able to efficiently move freight throughout its rail system. 

FACTS 

A. The Merger Implementing Agreements 

In August 1996, the Surface Transportation Board (the "Board") approved the merger of 

the Union Pacific Corporation and its affiliated carriers, and the Southern Pacific Transportation 

Co. and its affiliated carriers. Union Pac. Coro. - Control and Merner - Southern Pac. Transp. 

Co .. 1 S.T.B. 233 (1996). As required by 49 U.S.C. § 11326, the Board's approval mandated 

that employees adversely affected by this merger receive the protections of NYD, set forth in 

New York Dock Ry. -Control- Brooklyn E. Dist., 360 I.C.C. 60, aff'd sub nom. New York Dock 

Ry. v. United States, 609 F.2d 83 (2nd Cir. 1979). 

Following the UP/SP Merger, UP rearranged its operations into a "hub and spoke" 

system. A series of hubs were established, with runs (spokes) emanating from each hub. 

Pursuant to Article I, § 4, of NYD. UP and BLET negotiated 16 separate Merger Implementing 

Agreements for these hubs between 1996 and 2001 .3 In addition, UP and BLET are parties to a 

NYD Merger Implementing Agreement imposed by arbitration following the merger of the UP 

and Chicago & North Western Railway Company ("CNW'), which is still largely applicable in 

the Chicago area and in other parts of the upper Midwest. A complete list of the Merger 

Implementing Agreements in effect at this time is attached hereto as Appendix A; the relevant 

sections of these Agreements are attached hereto as Exhibits 2-18. 

1 UP is also party to a Merger Implementing Agreement with the UTU for each of these hubs. 
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1. The Relevant Language of the Merger Implementing Agreements 

As discussed above, the Merger Implementing Agreements between UP and BLET set 

forth the original post-merger operations for that hub, including the runs that engineers would 

operate over, the home and away-from-home terminal locations, and the switching limits for that 

hub's terminals. E.g., Ex. 3, at 2-16; Ex. 4, at 2-8. In addition, each Merger Implementing 

Agreement identifies which pre-existing collective bargaining agreements, sometimes called 

"system" or "schedule" agreements, continue to apply to the engineers at that hub. E.g., Ex. 3, at 

20; Ex. 4, at 8. While the specific agreements that govern the engineers differs from hub to hub, 

all of the Merger Implementing Agreements between the UP and BLET recognize that national 

agreements (including the 1986 and 1971 Agreements) continue to apply, except where 

specifically modified by the Merger Implementing Agreement. 

The idea that the national agreements continue in force except where specifically 

modified by the Merger Implement Agreement is stated in two different ways in the 16 UP/SP 

Merger Implementing Agreements. Nine of the 16 Merger Implementing Agreements provide 

for this result in a provision entitled "Agreement Coverage/' which states: 

Engineers [or, in some cases, employees] working in (this] Hub shall be 
governed, in addition to provisions of this Agreement, by the Collective 
Bargaining Agreement selected by the (UP]) including all addenda and side letter 
agreements pertaining to that agreement and previous National Agreement/ 
Award/Implementing Document provisions still applicable. Except as 
specifically modified herein. the system and national collective bargaining 
agreements. awards and intemretations shall prevail.4 

The remaining seven Merger Implementing Agreements use different language to reach 

the same result. First, these Agreements contain a ''Savings Clause," which states that "(t]he 

4 As shown in Appetidix B, this language appears in the Dallas/~. Worth ("DFW''), Denver, Los Angeles, Roseville, 
Salt Lake City, San Antonio, and Southwe~ Hub Merger Implementing Agreements, as well as both Portland 
Merger Implement Agreements. Exs. 3, 4, 8, 11, 12, 13, 15, 16, 17 (emphasis added). 
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provisions of the applicable Schedule Agreement will apply unless specifically modified herein.'' 

Second, these seven Agreements contain the following provision entitled "Applicable 

Agreements": 

All engineers [or, in some cases~ employees] and assignments in the territories 
comprehended by this Implementing Agreement will work under the Collective 
Btll'gaining Agreement currently in effect between the (UP] and the (BLET] dated 
[appropriate date] ... including all applicable national agreements, the 
(>local/national'' agreement of May 31, 1996, and all other side letters and addenda 
which have been entered into between the date of last reprint and the date of this 
Implementing Agreement. Where contlicts arise, the specific provisions of this 
Agreement shall prevail. 5 

A table summarizing the relevant language of each Merger Implementing Agreement is attached 

hereto as Appendix B. 

Although these two formulations use different words, they express the same concept: the 

selected pre-existing collective bargaining agreements. including the 1971 and 1986 Agreements, 

remain in effect except where specifically modified by the Merger Implementing Agreement. 

Thus, these provisions accomplish a fairly straightforward purpose. insuring that claims were not 

forwarded by employees under the prior surviving agreements that were inconsistent with 

specific terms of the new Merger Implementing Agreements. However, except where 

specifically modified, the prior agreements remained in effect. 

2. The History of Conflict Language in Merger Implementing Agreements 

Similar language is found in other Merger Implementing Agreements between UP and 

the BLET. In 1986, following the merger of UP and Missouri Pacific Railroad, UP and BLET 

entered into several NYD Implementing Agreements that contain language very similar to that 

J As shown in Appendix B, this language appears in the Kanilas City, Longview, Salina, North Little Rock, and St. 
Louis Hub Merger Implementing Agreements, as well as both Houston Merger Implementing Agreements. Exs. 5, 
6, 7, 9, 10, 14, 18 (emphasis added). In addition, similar language is found in the UPfCNW Merger Implementing 
Agreement. Ex. 2, at 29, 
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found in the Merger Implementing Agreements at issue herein. For example, Article XI(a)(l) of 

the August 3, I 983, UP/MP Merger Implementing Agreement for the Omaha/Council Bluffs 

tenninal, Ex. 19, at 6, provided: "Savings Clause. Where the rules of the UP/BLE Schedule 

Agreement conflict with this Agreement, this Agreement shall apply.'' Likewise, Article V of 

the July 19, 1984 UP/MP Merger Implementing Agreement for the Hastings, Nebraska, terminal; 

Ex. 20, at 4, provided that: ''Savings Clause. Where the rules of the UP/BLE Schedule 

Agreement conflict with this Agreernen4 this Agreement shall apply.,, See also Article XI( a )(l) 

of the August 3, 1983 UP/MP Merger Implementing Agreement for the Kansas City terminal, 

Ex. 21, at 7; Article V of the January 17, 1985 UP/MP Merger Implementing Agreement for the 

Beloit, Kansas, tenninal, Ex. 22, at 4. 

Similar agreements were also negotiated following UP's merger with the Missouri

Kansas-Texas Railroad ("MKT''). For instance, Article V of the December 9, 1988, UP/BLE 

Merger Implementing Agreement, Ex. 23, at 14, provides: ''Savings Clause: Where the rules of 

the Schedule Agreement conflict with this Agreement, this Agreement shall apply." Like the 

UP/SP Merger Implementing Agreements and the UP/CNW Merger Implementing Agreement, 

these agreements recognize that selected pre-existing collective bargaining agreements, including 

the 1971 ancL'or 1986 Agreements, remain in effect except where specifically modified by the 

Merger hnplementing Agreement. 

B. The 1986.iind 1971 National Agreements 

This appeal involves provisions in two national agreements between the UP and BLET 

that continue to apply to engineers: Article IX of the May 19, 1986, BLETNational Agreement 

(''1986 Agreement"), Ex. 24, and Article II of the May 13, 1971, BLETNational Agreement 

("1971 Agreement"), Ex. 25. These provisions create an expedited process through negotiation 
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and (if necessary) arbitration, allowing UP to modify existing agreements to establish new 

interdivisional service (the 1986 Agreement) or to extend terminal switching limits (the 197 l 

Agreement). The history underlying these important carrier rights is set forth below. 

J. The History of lnterdivisional Service and Extending Switching Limits 

In 1952, BLET entered into agreements with the nation's railroads creating a procedure 

for the negotiation of new interdivisional service and extensions of terminal switching limits. 

Articles IV and VII of the May 23, 1952. BLE National Agreement (the "1952 Agreement''), 

Ex. 26. The 1952 Agreement, however, proved to be ineffective. With regard to new 

interdivisional service. the 1952 Agreement did not contain a self-enforcing mechanism to 

permit the carriers to establish new service without union consent. Id. at 8-9. And, while there 

was an arbitral mechanism for extending switching limits, that procedure was only available after 

lengthy, mediated negotiations. Id. at 9. 

The 1971 Agreement cured these deficiencies, establishing an arbitml mechanism to 

settle disputes over new interdivisional service, and eliminating the lengthy mediated 

negotiations previously required to extend switching limits. Under the 1971 Agreement, if a 

carrier wishes to make either of these kinds of operational changes, it serves notice of its desire 

to do so. and the parties then meet on an expedited basis to negotiate the terms and conditions of 

·that new service. Failing prompt agreement, however, an arbitrator imposes terms and 

conditions for the new service. Ex. 25, at 4, 12. 

These rights quickly became extremely important to UP and the railroad industry. As a 

result, UP (and the other carriers) negotiated to expedite the process for establishing new 

interdivisional service. The result was Article IX of the 1986 Agreement, which shortens the 
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timelines for negotiating new interdivisional service agreements and pennits railroads to 

implement new interdivisional service on a trial basis in certain circwnstances. Ex. 24, at 18.6 

Of course, UP's right to establish new interdivisional service and extend switching limits 

did not come cheaply. Both the 1971 and 1986 Agreements provided generous wage increases 

and cost-of-living adjustments to BLET-represented employees in exchange for UP's right to 

modify existing collective bargaining agreements through expedited negotiation and arbitration 

rather than the process set forth in the RLA. Ex. 28. Moreover, adversely affected engineers 

were entitled to certain protective conditions (i&, their wages arc protected for a number of 

years against reductions caused by the new service). Ex. 24, at 18-19. Finally, the proposed 

service has to be reasonable in tenns of mileage and hours of work. Ex. 24, at 17. 

Thus> the 1971and1986 Agreements achieve a balance. UP is entitled to modify 

existing agreements to create new interdivisional service or to extend terminal switching limits 

through a process of expedited negotiation and arbitration. In exchange, employees received 

large wage increases. Moreover, UP cannot insist upon unreasonable service, and must protect 

employees against compensation reductions for a period of years following the implementation 

of these changes. 

2. The Purpose of These Agreements 

All new interdivisional service and switching Iiniits ex.tensions conflict with, and seek to 

modify, some provisions of the relevant Merger Implementing Agreements. The extension of 

switching limits necessarily modifies existing terminal limits set forth in those Agreements, and 

the establishment of interdivisional service necessarily modifies the existing routes, home and 

~ In l 991, § 4 of Article TX was amended to add.§ 4(b), which provides that the carrier and union commit 
themselves to expedite the negotiation and arbitration pr<X:ess to allow the swift creation of' new interdivisional 
services. Ex. 27, at 23, 
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a.way-from-home terminal assignments, and/or pool assignments set forth in those Agreements. 

These changes in existing agreements are specifically pennitted by the 1971 and 1986 

Agreements. 

The purpose of these Agreements permitting UP to quickly implement new 

interdivisional service and to extend switching limits is well-established: railroads must be able 

to make expeditious changes to current operations established in existing collective bargaining 

agreements to improve efficiency. These rights exist not for the protection of the railroads, bul 

for the protection of the public's interest in the efficient movement of goods in interstate 

commerce. In its 1962 Report, the Presidential Review Commission ("PRC') specifically 

recognized that: 

The efficient expeditious movement of trains requires as a matter of public 
interest that machinery be derived Wlder which carriers will be able to propose 
and eventually secure definitive judgment with respect to the establishment of 
interdivisional runs. 

Ex. 29, at 301 (emphasis added). Similarly, with respect to the extension of switching limits, the 

PRC's 1962 Report recognized that extending switching limits has been used by carriers to 

"conform to the needs of the service," and provide carriers with a "degree of flexibility in the use 

of yard crews to service new industries." Ex. 29, at 321-23. 

Consistent with the PRC's 1962 Repo~ arbitrators have repeatedly recognized that new 

interdivisional service and switching limit extensions are necessary if railroads are to remain 

efficient, meet customer demands, and remain competitive with other transportation options. 

For instance, in Public Law Board No. 1679, Award No. 1, Referee A.T. Van Wart, held that: 

The Board finds that the May 13, 1971 BLE National Agreement was designed, in 
exchange for large wage increases, to remove certain artificial contractual barriers 
as reflected by the various Rules agreed to therein and to merely improve the 
efficiency of Carrier's operation. 
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Ex. 30, at 11. Similarly, in Arbitration Board No. 586, Referee B. E. Simon ruled that: 

The entire purpose for esLablishing interdivisional assignments was to permit 
carriers to improve the efficicnc_x of their operations by expanding the nature of 
work that may be performed by road crews and the territory over which they 
operate. 

Ex. 31, at 7. 

To meet these market realities and to keep commerce moving efficiently, UP's rights 

under these agreements are very broad. Although the tenn "interdivisional service" suggests that 

it applies only to new operations between divisions (hubs, in UP parlance), the t 971 and 1986 

Agreements show that the tem1 has a far broader meaniDg. For purposes of those Agreements, 

the tenn "interdivisional service" includes both interdivisional and intradivisional service 

(service within a single hub), as well as inter-seniority district and intra-seniority district service. 

Ex. 24, at 1. Thus, essentially any new train run that UP wishes to establish will fall within the 

ambit of Article IX of the 1986 Agreement, allowing UP to efficiently operate its transPortation 

system as required by the needs of shippers and commerce . 

Although not directly addressed in the arbitration awards at issue, UP also obtained the 

right to modify existing collective bargaining agreements through an expedited process of 

negotiation and arbitration in Article IX of the May 31, 1996, BLET National Agreement ("I 996 

Agreement''), attached as Ex. 32. Under Article IX of the 1996 Agreement, UP can alter starting 

times, yard limits, calling rules, on/off duty points, seniority boundaries, and class of service 

restrictions in existing agreements through this expedited process in response to a customer 

request, or where needed to attract or retain customers. Id. at 18. Like interdivisional service, 

these changes, known as "enhanced customer service," may be implemented on a trial basis for 
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six months. If the parties cannot agree on the service after the trial period expires, the matter is 

submitted to mandatory arbitration for resolution. Id. at 18~19. 

C. UP,s Establishment of New Interdivisional and Enhanced Customer Service and 
Extenswn of Switching Limits in Terrilories Covered by Merger Implementing 
Agreements 

Consistent with and pursuant to the 1971, 1986, and 1996 National Agreements, UP has 

repeatedly modified its Merger Implementing Agreements lo establish new interdivisional 

service, implement enhanced customer service, and/or extend switching limits to enhance the 

efficiency of its operations, and/or attract and retain customers. Such changes have typically 

arisen in rapidly growing traffic areas, and in hubs that have experienced increasing delays. On 

some occasions, UP and BLET have been able to negotiate the terms of the new service or limits. 

On other occasions, the matter was submitted to arbitration. Finally, in some instances, UP 

simply implemented its proposed service pursuant to a notice as permitted by the applicable 

national agreement. 

Table I lists many of the new interdivisional services, enhanced customer services, and/or 

switching limit extensions established through negotiation, arbitration> or implementation in a 

territory covered by a Merger Implementing Agreements, explaining how each of these 16 

operational changes modified the existing Merger Implementing Agreement. 

TABLE l 

lnterdivisional Service/Enhanced Merger Modification to Implementing 
Customer Seniice/Switching Limit Implementing Agreement 

Extension AEreement 
Dallas, TX - Sweetwater, TX DFW Modified Art. IIl(A)(l) & (2) by 
(Aug. 26, 2005 Agreement) establishing a run directly from 

(Ex. 33) Dallas to Sweetwater, with Dallas 
as the home terminal 
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Mason City, IA- Sioux City, IA UP/CNW Modified Art. Il(A)(5)(b) by 

(July 27, 2004 Agreement) establishing runs from Mason 
(Ex. 34) City to Sioux City and St. James 

Mason City, IA - St. James, IA UP/CNW Modified Art. U(A)(S)(a) by 
(March 8, 2006 Agreement) establishing runs from Twin 

(Ex. 35) Cities to Mason City, Iowa Falls, 
Boone, Sioux City, and Des 

Moines, IA 
Portlan~ OR- Kalama, WA Portland Zone 1 Modified Art. Ill(A) by 
(Nov. 14, 2002 Agreement) &2 establishing a new run from 

(Ex. 36) Portland to Kalama wid creating a 
new away-from-home terminal in 

Kalama (if needed) 
Longview, TX Switching Limit Extension Longview Modified Art. l(B)(8) by 

(March 16, 1998 Agreement) extending the eastern switching 
(Ex. 37) limit for the Longview terminal 

from Milepost 88.5 to Milepost 
85 

Salt Lake City Intermodal Facility Salt Lake City Modified Art. HI by permitting 
Enhanced Customer Service UP to run engineers through the 

(October 19, 2006 Agreement) Salt Lake City terminal to the Salt 
{Ex. 38) Lake City Intermodal facility 

without switching crews at the 
Salt Lake City terminal 

Toyota Motor Company San Antonio Modified Art. lII by permitting 
Enhanced Customer Service UP to run engineers through the 

(October 19, 2006 Agreement) San Antonio tenninal to Toyota's 
(Ex. 39) facility without switching crews 

in San Antonio 
Chicago, IL - Mi1U1eapolis, MN UP/CNW Modified Art. Il(A)(S) by 

(Jan. 19, 2005 Award) establishing new runs from 
<Ex. 40) Chica~o, IL to Minneapolis, MN 

South Morrill, NE - Bill, WY UP/CNW Modified Art. II by establishing 
(Sept. 29, 1998 Award) new runs from South Morrill, NE, 

(Ex. 41) to various coal mines in southern 
Wyoming 

Dolores/ICTF, CA-Yermo, CA Los Angeles Hub Modified Art. III(A) by 
(May 27, 2003 Award) establishing a run from Dolores to 

(Ex.42) Y ermo, and creating a new home 
terminal at Dolores 

-
-
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Beaumont, TX~ Livonia, LA Houston Zones 1 Modified Art. I by establishing 
(Feb. 25, 2000 Award) &2 Beaumont as new home terminal; 

(Ex. 43) modified Art. l by creating new 
pools for Beaumont sen'icc; 

modified Art. Il(B) by changing 
meal allowance rules 

Ft. Worth, TX - Halstead, TX OFW Modified Art. IIl(A)(l) by 
(June 1, 2005 Award) establishing a run directly from 

(Ex. 44) Ft. Worth to Halstead (a new 
away-from-home terminal) 

El Paso, TX - Pecos, TX Southwest/DFW Modified Art. lII of the 
(May 16, 2000 Notice) Southwest Hub Agreement by 

(Ex. 45) establishing a run directly 
between El Paso and Pecos (a 

new away-from-home terminal) 
South Pekin, IL - Chicago, IL UP/CNW Modified Art. II(A)(5)(d) & (e) 

(Aug. 17, 2000 Notice) by establishing a run directly 
(Ex. 46) between South Pekin and Chicago 

West Colton-El Centro Los Angeles Modified Art. III by establishing 
(July 20, 2005 Notice) a run directly between West 

(Ex. 47) Colton and El Centro (a new 
away-from-home terminal) 

AmerenUE St. Louis Modified Art. l(C)(4) by 
Enhanced Customer SeITice changing the terminal limits for 

(June 27, 2001 Notice) the consolidated St. Louis 
(Ex. 48) terminal-De Soto subdivision 

D. BLET's Objections to UP's Interdivisional Sen,ice and Switching Limit Extension 
Notices 

Despite this well-established past practice, BLET has recently taken the position in three 

arbitrations that UP voluntarily gave up its rights to use the expedited procedures contained in 

these agreements when it entered into the Merger Implementing Agreements. Two arbitrators, 

Arbitrators Kenis and Ferkovich, concluded that the Merger Implementing Agreements 

effectively nullified UP's Article lX rights by precluding UP from establishing any new 

interdivisional seITice that would require modification of the Merger Implementing Agreement. 

Arbitrator Binau reached the opposite result, concluding that the Merger Implementing 

467H60,2 15 



-

-
-
-

Agreement did not modify or nullify UP's right to extend switching limits set in the Merger 

Implementing Agreements. A review of these three decisions is set forth below. 

1. The Kenis Award 

Following the UP/SP merger, UP's daily train traffic through Memphis, Tennessee, 

nearly doubled. To address the resulting congestion, UP served notice of its intent to establish 

new interdivisional service between North Little Rock and Memphis in 2003.7 When the parties 

could not reach an agreement to establish the new service, UP submitted the matter to arbitration 

wider Article IX of the 1986 Agreement. BLET responded that the matter involved a dispute 

under Article I,§ 11, ofNYD, and Arbitrator Kenis was appointed to arbitrate the matter. Kenis 

Award, Ex. 49, at 2-4, 

Despite the clear past practice of establishing new interdivisional service in territories 

covered by the Merger Implementing Agreements, BLET argued that UP had relinquished its 

right to establish new interdivisional service when it entered into those Agreements. BLET 

based this argument on the Savings Clause and Applicable Agreement provisions of the North 

Little Rock, St. Louis, and Kansas City Merger Implementing Agreements, which provide that 

"the provisions of the applicable Schedule Agreement will app1y un1ess specifically modified 

herein," and that, where conflicts arise between the Schedule Agreements and the Merger 

Implementing Agreement, the "specific provisions of [the Merger Implementing Agreement] 

shall prevail." 8 Ex. 49, at 16· 17. BLET contended that~ because all new interdivisional service 

7 For similar reason~, UP also sought to establish new interdivislonal $ervice in ib Ka11sas City and St. Louis hubs. 

1 BLET also relied on side letters that provided that the Savings Clause "makes it clear that the specific provisions of 
the Merger Implementing Agreement, where they conflict with the basic Schedule Agreement, take precedence and 
not the other way around." Ex. 7, Side Lcner6: Ex:. 10, Side Letter 20; Ex. 18, Side Letter 10. These side leuers go 
on to provide that "there are numerous other provisions in the designated colle4;tive bargaining agreement, including 
national agreements, which apply to lhc lenitory involved, and to the extent such provisions were not expressly 
modified or nullified, they still exist and apply. It was not the intent of the Merger Implementing Agreement to 
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would cause a change in some provision of the Merger Implementing Agreements, UP had 

voluntarily given up its right to establish new intcrdivisional service by entering into those 

Agreements. Id. 

UP disagreed. UP argued that its pre-existing rights under national agreements were only 

~liminated where "specifically modified" by the Merger lmplemcnting Agreements. Because the 

Merger Implementing Agreements did not specifically modify its Article IX rights to establish 

new interdivisional service, UP argued that those rights, which necessarily included the ability to 

change existing collective bargaining agreements such as the Merger Implementing Agreements 

through expedited negotiations and arbitration, continued to exist. Id. at 17-19. 

After a hearing, Arbitrator Kenis issued an inherently contradictory award. First, she 

agreed with UP and ruled that "we find the language contained in the merger implementing 

agreements is patently clear. [UP]'s Article IX rights under the 1986 National Agreement were 

not expressly modified or nullified under the hub merger implementing agreement, and therefore 

they still exist and apply." Id. at 20. However, relying on the exact same contractual provisions, 

Arbitrator Kenis then reached the ex.act opposite conclusion: the Merger Implementing 

Agreements did modify UP; s Article IX rights, in that UP could not exercise those rights to 

establish any interdivisional service that somehow changed any provision of the Merger 

Implementing Agreements. Id. at 22-24. Of course, the ability to modify existing collective 

bargaining agreements is the fundamental right granted by Article IX. Indeed, because all new 

interdivisional service necessarily changes some provision of the existing Agreement, Arbitrator 

either restrict or expand the application of such agreements." !s!,. Thus, the side letters reiterate the language in the 
Savings Clause and do not change the meaning of the Agreements. 
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Kenis' decision de facto eliminated UP's right to establish new interdivisional service or expand 

switching limits altogethcr.9 

The Kenis Award was appealed to this Board; however, due to illness of counsel, UP)s 

appeal was filed out of time. In its opposition to Board review. BLET argued that the Kenis 

Award was limited to the North Little Rock, Kansas City, and St. Louis Merger Implementing 

Agreements) and that the Kenis Award therefore did not raise recurring and significant issues 

requiring Board resolution. Ex. 50, at 1-2. The Board did not reach the merits ofUP's appeal, 

but instead refused to grant UP leave to file its appeal out of time. Union Pac. Corp. - Control 

and Mer_g_er - Southern Pac. R. Corp., Finance Docket 32760, Sub. 43 (Arbitration Review) 

(Jan: 2i. 2005). 

2. The Binau Award 

Following the Kenis Award, UP continued to exercise its right to establish new 

interdivisional service and extend switching limits in the tenitories governed by other Merger 

Implementing Agreements. See Table 1. For over two years, BLET did not object. Indeed, in a 

brief filed with the Seventh Circuit, BLET continued to take the position that the Kcnis Award 

was limited to the North Little Rock> St. Louis and Kansas City hubs. Ex. 51, at 16-17. 

In 2006, however, BLET changed its position. In September of that year, UP served 

notice pursuant to Article II of the 1971 Agreement of its intent to extend the east switching limit 

at West Colton, California., by approximately 2 miles to address increased traffic in that tcnninal. 

This proposal modified the Los Angeles Merger Implementing Agreement, which had 

9 Two of the Merger Implementing Agreements contain expre$s reference to UP's Article IX rights. Before 
Arbitrator Kenis, BLET argued that these provisions meant that UP had waived its Article IX rights at hubs 
governed by the olher Agreements. Arbitrator Kenis rejected this argument, Ex. 49 at 21-22, and BLET did not 
raise it before Arbitrators Blnau or Perkovich. 
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established the switching limits of that tenninal. Ex. 8, at 8-9. The Los Angeles Merger 

Implementing Agreement, like the North Little Rock, Kansas City, and St. Louis Agreements, 

contains language stating that conflicts between prior agreements and the Merger Implementing 

Agreement are resolved in favor of the Merger Implementing Agreement. See Appendix B. UP 

and BLET could not agree on terms for lhe extended switching limits, and the matter was 

submitted to Arbitrator John Binau. 

Backing away from its prior position, BLET argued that the logic of the Kenis Award 

applied with equal force in the Los Angeles hub. Binau Award, attached as Ex. 52, at 8-10. 

Specifically, BLET contended that the Agreement Coverage provision in the Los Angeles 

Merger Implementing Agreement, which provides "[e]xcept as specifically provided [in this 

Merger Implementing Agreement], the system and national [agreements] shall prevail/' meant 

the same thing as the Savings Clause and Applicable Agreement provisions of the St. Louis, 

North Little Rock, and Kansas City Agreements. Thus, BLET argued that the Agreement 

Coverage provision of the Los Angeles Agreement precluded UP from using Article II to modify 

the Los Angeles Merger Implementing Agreement, which specifically established the terminal 

limits at West Colton. Id. 

Arbitrator Binau declined to follow the Kenis Award, finding that there was no language 

in the Los Angeles Merger Implementing Agreement that specifically modified UP's Article II 

right to change the switching limits provided in the Merger Implementing Agreement. Ex. 52, at 

20~23. Arbitrator Binau rejected BLET's argument that the Agreement Coverage provision 

precluded UP from using the expedited procedures of Article II process to modify the Los 

Angeles Merger Implementing Agreement, and he permitted UP to extend the terminal limits in 

West Colton. ~ 
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3. The Perkovich Award 

Around the same time it was seeking to extend the switching limits in West Colton, UP 

served notice ofits intent to establish new interdivisional service between Houston and three 

Texas cities: Angleton, Freeport, and Bloomington. Ex. 53. UP's proposed new service was 

necessary because of the great rail congestion in the Houston area. Under the relevant Merger 

Implementing Agreement (called the Houston Zones 3, 4, and 5 Merger Implementing 

Agreement), many UP crews in the Houston hub operate in turnaround pools, i.e., they depart 

their home terminal, take a train to a certain destination, and then pick up another train and return 

to the terminal from which they started. Ex. 6, Under the Hours of Service Law, however, these 

crews are limited to 12 hours of work, and once the 12-hour mark is reached, the crew must pull 

the train over at the next siding even if they have not completed their trip, and a relief crew rnust 

be driven to the train to complete the trip. 48 U.S.C. §§ 21101 et seg. 

While this method of operation worked for several years, it no longer allows for the 

efficient movement of freight. As a result of the growth of rail traffic in Houston and the 

resulting congestion, the majority of crews are no longer able to complete the turnaround service 

within 12 hours. To address the resulting rampant delays, UP proposed new interdivisional 

service runs. Ex. 53. After unsuccessful attempts to negotiate an agreement under Article IX of 

the 1986 Agreement, UP's proposal was submitted to arbitration before Arbitrator Perkovich, 

Arbitrator Perkovich reviewed the language of the Houston Zones 3, 4, and 5 Merger 

Implementing Agreement and found that it was more like the language of the North Little Rock, 

Kansas City, and St. Louis Merger Implementing Agreements interpreted by Arbitrator Kenis 

than the Los Angeles Merger Implementing Agreement interpreted by Arbitrator Binau. Ex. 1, 

at 4. For this and no other reason, Arbitrator Perkovich adopted Arbitrator Kenis, decision, and 
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concluded that the Houston Zones 3, 4, and 5 Merger Implementing Agreement, while not 

expressly modifying or nullifying UP's Article IX rights, precluded UP from establishing new 

interdivisional service in the territory covered by that Agreement. Id. 

Thus, there are now three arbitration awards that reach inconsistent conclusions. UP 

respectfully asks this Board to resolve this split in arbitral authority and to find that it has not 

given up its critical rights to establish new interdivisional service and extend switching limits. 

Thusj UP requests that the Board vacate the Perkovich Award. 

ARGUMENT 

A. This Board Has Jurisdiction to Review the Perkovich Award Because it is Based Solely 
on the Interpretation of a New York Dock Implementing Agreement 

Pursuant to 49 C.F.R. § 1115.8) the Board reviews decisions of NYD arbitrators under its 

Lace Curtain standard of review first announced in Chicago & N. W. Transp. Co. -

Abandonment, 3 I.C.C.2d 729 (1987), aff'd sub nom. International Bhd. ofElec. Workers v. 

ICC, 862 F.2d 330 (O.C. Cir. 1988). The Board's assertion of jurisdiction over such awards has 

been repeatedly upheld by the courts. Association of Am. R.R. v. STB, 162 F.3d 101 (D.C. Cir. 

1998). This is so because the Board, by using arbitration under NYD, has eftectively delegated 

decisionmaking thereunder to arbitrators. United Transp. Union v. Norfolk & W. R_x. Co., 822 

F.2d 1114, 1120 (D.C. Cir. 1987) &YD arbitrator awards are orders of the Board). The Board, 

however, administers NYD and therefore has the authority to review the decisions of its 

delegatees (the NYD arbitrators). International Bhd. of Elec. Worker~_. 862 F.2d 330. 

Normally, the Board reviews decisions of arbitrators specifically appointed wtder 

Article I of NYD. Although his decision wtdeniably involves interpretation of a NYD Merger 

Implementing Agreement, Arbitrator Perkovich was technically appointed under Article IX of 
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the 1986 Agreement. Board precedent proves that this fact does not stand as an impediment to 

its review of the Perkovich Award. 

In Grand Tnmk W.R.R. Co. - Merger - Detroit & Toledo Shore Line R.R. Co., 7 

I.C.C.2d 1038 (1991), the Interstate Commerce Commission ("ICC") addressed the issue of 

whether it had jurisdiction to review an arbitration award issued by a Public Law Board ("PLB") 

established under§ 3, Second, of the RLA, 45 U.S.C. § 153, Second. The dispute arose after 

Grand Trunk Western C'GTW") and UTIJ had entered into two NYD implementing agreements 

following the merger of the GTW and two other carriers. Both implementing agreements 

incorporated the terms of prior "equity assignment" agreements. When a dispute arose regarding 

UTIJ's rights under the implementing agreement and the incorporated equity assignment 

agreements, a PLB was created to resolve the dispute. lne PLB foWld in favor of the UTU, and 

GTW appealed to the ICC. 7 I.C.C.2d at 1039. 

UTU argued that the ICC had no jurisdiction because the award was issued by a PLB 

established pursuant to § 3, Second of the RLA, and that review was therefore available only in 

federal district court pursuant to RLA § 3, First (q), 45 U.S.C. § 153, First (q). The ICC rejected 

UTIJ's argument, concluding that NYD procedures (including review by the ICC) applied to 

NYD matters1 while RLA procedures (including review by federal district courts) applied to 

RLA matters. Id. at 1043. The fact that the arbitration board had been set up as a PLB did not 

block ICC jurisdiction because "an arbitration panel established to consider a New York Dock 

issue ... would properly operate under New York Dock procedures regardless of what it called 

itself." Id. Because the subject of the challenged award involved the meaning ofNYD 

implementing agreements, the ICC had jurisdiction to review the PLB's award. Id. 
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Since Grand Trunk, this Board has reamnned that disputes regarding the meaning of 

NYD implementing agreements are resolved by arbitration "subject to appeal to the agency .... " 

Burlington N. Inc. & BurJington_N.R.R. Co. - Control and Merser - Santa Fe Pac. Com. & 

Atchison, T.&S.F. Ry. Co., (Arbitration Review), STB Finance Docket No. 32549 (Sub. No. 23) 

(Sept. 23, 2002). BLET has embraced this position, arguing to this Board that ••disputes 

involving the interpretation of any terms of [a UP] Hub Implementing Agreement" are subject to 

arbitration and review by the Board under NYD. Ex. 43, at 18-19. 

Here, Arbitrator Perkovich (like Arbitrator Kenis) was presented with the threshold 

question of whether the relevant Merger Implementing Agreement precluded UP from 

establishing its proposed new interdivisional service. While Arbitrator Perkovich did not discuss 

whether this issue arises under NYD or the RLA, both Arbitrator Kenis and the BLET have 

acknowledged that it arises under NYD. In her Award, Arbitrator Kenis concluded th.at 

resolution of this threshold issue focused primarily on an analysis of the implementing 

agreements, as opposed to the 1986 Agreement, and that "the interpretation and application of 

merger implementing agreements falls within the ambit of Art. I,§ 11 of the NYD conditions.'' 

Ex. 49, at 15. Similarly, BLET stated in its submission to Arbitrator Perkovich that the dispute 

does not "come under the purview" of the RLA unless and until it is first determined that UP 

could establish new interdivisional service in a territory covered by a NYD Merger 

Implementing Agreement. Ex. 54, at 11. 

Arbitrator Perkovich resolved this threshold issue in favor of BLET, concluding that the 

Houston Zones 3, 4, and 5 Merger Implementing Agreement precluded UP from establishing its 

proposed new interdivisional service. He based his decision entirely on his interpretation and 

application of a NYD Merger Implementing Agreement, never reaching the question of whether 
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UP's proposed new intcrdivisional service was proper under Article IX of the 1986 Agreement. 

Thus, under Grand Trunk, because the Perkovich Award is based on an interpretation of a NYD 

implementing agreement. it is subject to appeal to this Board. 

B. Thu· Appeal Raises Sig11ifu:ant Issues of General Importance Regarding the 
Interpretation of New York Dock Implementing Agreements 

Under its Lace Curtain standard, this Board reviews NYD arbitration awards that raise 

''recurring or otherwise significant issues of general importance regarding the interpretation of 

[its] labor protective conditions." 3 I.C.C.2d at 735. The Perkovich Award clearly qualifies for 

review under this standard. 

In Burlirui.ton N., Inc. - Control and Merger - St. L.S.F. Ry. Co., 6 I.C.C.2d 351 ( 1990). 

the ·Board recognized that review is appropriate where an arbitrator has misinterpreted an 

implementing agreement, the same misinterpretation has occurred in the past. and it "may 

reoccur." Id. at 353. In contrast, the Board typically does not review awards interpreting non-

standard implementing agreements that are limited to a single location, and involve 

circumstances not likely to recur. Grand Trunk, 7 J.C.C.2d at 1044. 

As discussed above, BLET initially argued against Board review of the Kenis Award 

under this standard. BLET contended that the issue would not repeat itself because: 

The issue raised by UP involves only three of 16 [sic] Hub Implementing 
Agreements in effect on the UP as a result of the UP/SP merger. And those 
Agreements contain certain contractual provisions which are not in the remaining 
Hub Implementing Agreements or such agreements in general. The issue has not 
risen since the merger or the creation of the Little Rock/Pine Bluff, Kansas City 
and St. Louis Hubs by UP and, as we show later, is not likely to arise in those 
Hubs or elsewhere after. 

Ex. 50, at 1. 
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BLET's forecast was, at best, wrong. BLET now takes the position that the Keni8 Award 

should apply under all Merger Implementing Agreements, whether they contain the Agreement 

Coverage language, or the Savings Clause/ Applicable Agreement language. Not only has BLET 

pressed this position with regard to new interdivisional service, it has expanded this argument to 

include extending switching limits. Ex. 52, at 8-10; Ex. 56 at 21-24. Thus, the issue raised 

herein implicates every Merger Implement Agreement throughout the entire UP system. 

Moreover, resolution of the issue to date has resulted in an arbitral split. Arbitrators 

Kenis and Perkovich found that, although the applicable Merger Implementing Agreements did 

not modify or nullify UP's right to establish new interdivisional service under Article IX, they 

effectively did so because UP could not use Article IX to implement any new interdivisional 

service that conflicted with the Merger Implementing Agreements. Arbitrator Binau, on the 

other hand, found that language having the same meaning in a different Merger Implementing 

Agreement did not affect UP's right to extend switching limits Wldcr Article II of the 1971 

Agreement. As a result, UP is now confronted with a recurring dispute and an arbitral split of 

authority over the meaning of the Merger Implementing Agreements in effect between it and 

BLET. This is precisely the type of recurring and significant issue subject to Board review under 

Lace Curtain. 

C. Arbitrator Perkovkh '.s Ruling that UP Gave Up its Right to EsmbUsh the 
lnterdivisional Servke at lnue Constitutes Egregious Error 

Under its Lace Curtain standard, the Board must vacate any arbitration award "when 

there is egregious error." American Train Dis,patchers Ass'n v. CSX Transp., Inc .. 9 I.C.C2d 

1127, 1130-31 (1993). In Union Pac. RR. Co. v. STB, 358 F.3d 31 (D.C. Cir. 2004), the D.C. 

Circuit explained that an arbitrator commits "egregious error" whenever the award is "irrational, 
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wholly baseless and completely without reason, or actually and indisputably without foundation 

in reason and fact." ld. at 37. While this standard sounds quite high, precedent establishes that 

Lace Curtain requires a searching review to determine if the award at issue is actually supported 

by the record. Thus, in Union Pac. R.R. Co. v. STB, the Court vacated n NYD arbitration award 

under this standard because the evidence deemed "pivotal'' by the arbitrator did not actually 

support his conclusion. Id. 

The same is true here. Arbitrator Perkovich's conclusion that the Houston Zones 3, 4, 

and 5 Merger Implementing Agreement eliminated UP's rights to establish new interdivisional 

service is completely unsupported by the language of or the parties' past practices under that 

Agreement. Specifically: (I) the Award draws an irrational and baseless distinction between the 

Agreement Coverage provision (found in the Merger Implementing Agreement before Arbitrator 

Binau) and the Savings Clause/Applicable Agreement provisions (found in the Merger 

Implementing Agreements before Arbitrators Kenis and Perkovich); (2) the A ward adopts 

internally inconsistent reasoning from the Ken is A ward stating that UP both had and had not 

modified its rights under the 1986 and 1971 Agreements by entering into the Merger 

Implementing Agreements; and (3) the Award grossly misinterprets the contract language, as 

evidenced by the parties' past practices thereW\der. For these reasons) the Ferkovich Award ,,. 

should be set aside. 

1. The Perkovich Award Draws a Base/us Distinction Between the Language of 
the Los Angeles and the Houston Zones J, ./, and 5 Merger Implementing 
Agreenrents 

Arbitrator Perkovich was well aware that Arbitrators Kenis and Binau had reached 

different conclusions in the cases that had been presented to them. As noted above, his Award 

followed the Kenis Award. His sole rationale: that the language in the Merger Implementing 
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Agreements before him was more like the language before Arbitrator Kenis than the language 

before Arbitrator Binau. Ex. 1, at 4. 

Arbitrator Perkovich's reliance on these alleged differences in contract language 

constitutes egregious error. While there are wording differences between the relevant 

agreements, it is impossible to conclude that the two variations of the language at issue were 

intended to have different meanings. Nine of the Merger Implementing Agreements, including 

the one before Arbitrator Binau, contain the "Agreement Coverage" language, which provides 

that "(e]xcept as specifically provided herein, the system and national collective bargaining 

agreements, awards and interpretations shall prevail." The other seven Agreements, including 

those before Arbitrators Kenis and Perkovich, contain the "Savjngs Clause," which provides that 

''the provisions of the applicable Schedule Agreement will apply unless specifically modified 

herein," and the "Applicable Agreement" c1ause, which provides that .. [w]here conflicts arise, 

the specific provisions of this Implementing Agreement shall prevail." 

These provisions cannot rationally be read to mean different things. One says that 

"except as specifically provided herein,') the 1986 and 1971 Agreements remain in effect. The 

other says that the 1986 and 1971 Agreements remain in effect "unless specifically modified 

herein." These are two different ways of sayfog the exact same thing. Indeed, even BLET. in its 

written submission to Arbitrator Binau, specifically stated that these two different versions of the 

Merger Implementing Agreements meant the exact same thing. Ex. 55, at 21-24. Arbitrator 

Perkovich's attempt to justify his decision based on this meaningless difference in contract 

language is ''wholly baseless" and ''without fowidation in reason and fact." Under Lace Curtain. 

the Perkovich Award must therefore be vacated. 
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2. Arbitrator Perkovich Egregiously Errl!d By Adopting the Internally 
Inconsistent Rt!a.i'oJdng of the Kenis Awatd 

Given that the differences in contract language cannot justify the split in arbitral 

authority, the question is whether Arbitrator Kenis' internally inconsistent reasoning, which 

Arbitrator Perkovich adopted, can survive this Board's review. As shown below, it cannot. 

The Perkovich and Kenis Awards purport to be based on the language of the Merger 

Implementing Agreements. That language, quoted above, simply provides that the 1986 and 

197 l Agreements continue to apply ~·except as specifically modified'' by the Merger 

Implementing Agreement. The Kenis Award admits that the Merger Implementing Agreements 

do not modify UP's Article IX rights to institute new interdivisional service. Ex. 49, at 20. 

However, after making this finding, the Award then turns around and inconsistently states that 

those Agreements do modify UP's right to establish any new interdivision service that would 

require a change to any provision of the Merger Implementing Agreements. Ex. 49, at 22-25. 

This internally inconsistent analysis (the Merger Implementing Agreements do not 

modify UP's rights, but they do modify UP's rights) suffers from a fatal flaw: it ignores the very 

nature of the rights UP obtained under these national agreements. In all cases, new 

interdivisional service and extended switching limits necessarily changes existing collective 

bargaining agreements. The fundamental right established by the 1986 and 1971 Agreements is 

the right to modify existing collective bargaining agreements establishing routes, home and 

away-from-home tenninals, and terminal limits, through an expedited process of negotiation and 

(if necessary) arbitration, so that these operational changes can be quickly made. 

In fact, UP has repeatedly utilized its Article IX and Article II rights to change the 

Merger Implementing Agreements numerous times, including Agreements containing the exact 
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same language as those before Arbitrators Kenis and Pcrkovich. Table l above sets out 

numerous examples of these actions. For instance, in l 998, UP used Article II of the 1971 

Agreement to extend terminal switching limits set by the Longview Merger Implementing 

Agreement, even though that Agreement contains the exact same Applicable Agreement and 

Savings Clause provisions contained in the Houston Zones 3) 4 & 5 Merger Implementing 

Agreement. Compare Ex. 91 Arts. V(a) and IX(a), with Ex. 6, Arts. Il(a) and VI(a). In 2000 and 

2001 respectively. UP used Article IX of the 1986 Agreement to modify the Houston Zones 1 & 

2 Merger Implementing Agreement and the St. Louis Merger Implementing Agreement, both of 

which again contain the exact same Applicable Agreement and Savings Clause provisions at 

issue before Arbitrators Kenis and Pcrkovich. Compare Ex. 5, Arts. II(a) and Vl(a), and Ex. 18, 

Arts. IV(a) and VIII( a), with Ex. 6, Arts. Il(a) and Vl(a). 

Consistent with this past practice, the Kenis Award (adopted by Arbitrator Pcrkovich) 

directly concluded that UP's Article IX rights were not modified or nullified by the Merger 

Implementing Agreements. Specifically, Arbitrator Kenis held: "we find the language contained 

in the merger implementing agreemenls is patently clear. [UP]'s Article lX rights under the 

1986 National Agreement were not expressly modified or nullified Wlder the huh mergel' 

implementing agreement, and therefore they still exist and apply.,, Ex. 49, at 20 (emphasis 

added). Of course, the fundamental right UP has under Article IX is the ability to modify 

existing Merger Implementing Agreements through expedited negotiation and {if necessary) 

arbitration. Thus; Arbitrator Kenis' conclusion was that UP1s right to alter those Agreements 

had not been specifically modified or nullified. 

This should have been the end of the analysis. The Applicable Agreement/Savings 

Clause provisions of the Merger Implementing Agreements state that the 1986 and 1971 
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Agreements continue in effect except where "specifically modified" by the Merger 

Implementing Agreements. Once Arbitrator Kenis concluded that those rights were "not 

expressly modified or nullified," those rights necessarily continued to exist. 

However, Arbitrator Kenis did not end her analysis at that point. Instead, she went on to 

directly contradict her earlier finding that the Merger Implementing Agreements did not modify 

UP's Article IX rights, finding that those Agreements did modify UP's Article IX rights where 

the new interdivisional service would change any provision of a Merger Implementing 

Agreement. Ex. 49, at 22-25. It is impossible to reconcile these inherently contradictory 

conclusions. On page 20 of her Award, Arbitrator Kenis specifically found that the Merger 

Implementing Agreements did not "modify or nullify" UP's Article lX rights. Those non

modified rights necessarily include the right to change existing Merger Implementing 

Agreements; indeed, the ability to change existing agreements through expedited negotiations 

and (if necessary) arbitration is the fwidamental right granted to UP under Article TX. Thus, the 

finding (Ex. 49, at 20) that UP had not "modified or nullified'' that right, is completely 

inconsistent with the finding fuh at 22-25) that UP had nullified its right to use the expedited 

process of Article IX to change Merger Implementing Agreements. Indeed, because every new 

interdivisional service will violate some provision of a Merger Implementing Agreement, just as 

every extended switching limit will violate some provision of a Merger Implementing 

Agreement, the internally inconsistent conclusion of the Kenis Award effectively eliminates 

UP's crucial rights to make those operational changes under any Merger Implementing 

Agreement 

Such a fWidamental internal inconsistency, by its very nature, constitutes egregious error, 

requiring that the Award be vacated. General Chetn. Com. v. U.S., 817 F.2d 844, 855 (D.C. Cir. 
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I 987) (internal inconsistencies in ICC mling requires vacating decision); HRH Const.. L.L.C. v. 

Local No. l ,_ Int'I Union of Elevator Constructors, 2005 WL 31948, at *6 (S.D.N.Y. 2005) 

(recognizing that an inherently contradictory award should not be confinned, even under the 

extraordinarily deferential standard applied in reviewing labor arbitration awards); Air Linc 

Pilots Ass'n v. FAA, 3 F.3d 449, 450 (D.C. Cir. 1993) (Department of Transportation's decision 

that certain employees did not lose their jobs as a result of deregulation pursuant to the Airline 

Deregulation Act, and were thus not eligible for certain unemployment benefits vacated because 

it was "internally inconsistent''). 

3. Arbitr"tor.s Perkovich and Kenis Egregiously Erred in Interpreting the Merger 
Implementing Agreements and Ignoring the Parties' Past Practices Thereunder 

In an apparent attempt to explain her inconsistent award, as well as her decisjon to ignore 

the parties' past practices, Arbitrator Kenis found that the Hplain and unambiguous language" of 

the Merger Implementing Agreements "affords no other conclusion" than that UP intended to 

give up its rights under Article IX to modify a Merger Implementing Agreement. Ex. 49 at 25. 

Arbitrator Kenis offered no explanation for concluding that the language was Wlambiguous 

except to state that the language is unambiguous. Arbitrator Perkovich, in adopting the Kenis 

Award, made no attempt to support th.is finding. 

An agreement is legally ambiguous whenever it is "admitting of two or more meanings 

[or] of being understood in more than one way ... .'' International Union. United A.A. & A.I.W. 

v. Mack Trucks, Inc., 917 F.2d 107, 111 (3rd Cir. 1990) (internal citations omitted). The ''words 

of the agreement, alternative meanings suggested by counsel, and extrinsic evidence offered in 

support of those meanings" must be considered to detennine whether "the terms of the contract 

are susceptible of different meanings." Id. (internal citations omitted). 
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Under this standard, the conclusion of the Perkovich and Kenis Awards that UP 

unambiguously gave up its Article IX rights is "wholly baseless'' and "without reason in fact or 

Jaw.,, As quoted above, the Merger Implementing Agreements (in both iterations of the relevant 

language) provide that UP's Article IX and Article II rights continue to exist except as 

"specifically" modified or provided in the Merger Implementing Agreements. In her Award (Ex. 

49, at 20), Arbitrator Kenis concedes that UP's Article IX rights "were not expressly inodified or 

nullified" by the Merger Implementing Agreements. Despite this conclusion, Arbitrator Kenis 

then finds that UP unambiguously gave up its ability to exercise its Article IX rights where to 

do so would modify a Merger Implementing Agreement. This conclusion again ignores the fact 

that the fundamental right that UP has under Article IX is the power to use expedited negotiation 

and (if necessary) arbitration to modify existing agreements to establish new interdivisional 

service. It also again ignores that fact that every new interdivisional service will modify some 

provision of a Merger Implementing Agreement. Given these facts and the fact that the Merger 

Implementing Agreements do not "specifically modify" UP's Article IX and Article II rights, 

these contractual provisions are certainly susceptible to the interpretation given them by UP. 

The finding that the only reasonable way to read the Merger Implementing Agreements is to 

waive these crucial rights is wholly baseless, and therefore egregiously wrong. 

In fact, UP 's interpretation of the Merger Implementing Agreements as pennitting it to 

continue to exercise its Article IX and Article II rights is the only reasonable one. The Merger 

Implementing Agreements (in both iterations of the crucial language) provide that UP' s rights 

under the 1986 and 197 J Agreements continue except as "specifically modified" or "specifically 

provided,, in the Merger Implementing Agreement. Even Arbitrator Kenis (Ex. 49, at 20) 

concedes that no such specific language exists. 
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Even if the language of the Merger Implementing Agreements were not clear enough, the 

past practices of the parties under those Agreements completely eliminate any potential doubt 

about their intent. Indeed, one of the most egregious errors of the Kenis Award (adopted by 

Arbitrator Perkovich) is that it fails co address those widisputed past practices. The law is clear 

that a past practice can become a term ofche parties' collective bargaining agreement. Detroit & 

T.S.L.R.R., 396 U.S. at 149 (where a practice has continued for a sufficient amount of time with 

the knowledge and acquiescence of the parties, it becomes an implied tenn of the parties' 

agreement). This basic principle of labor contract interpretation applies equally to RLA 

collective bargaining agreements, Independent Fed)n of Flight Attendants v. Trans World 

Airlines. Inc., 655 F.2d 155, 157 (8th Cir. 1981) (established past practice by the parties involves 

a "continuity, interest, purpose, and understanding which elevates a course of action to an 

implied contractual status"), and to NYD implementing agreements. CSX Com. - Control -

Chessie Sys .. Inc., 1995 WL 717122 (ICC Dec. 7, 1995). 

Here, Table 1 lists a large number of negotiated or arbitrated agreements establishing new 

interdivisional or erlhanced customer service, and extending switching limits. All of them 

involved the use of the 1986 and 1971 Agreements (as well as the 1996 enhanced customer 

service agreement) to alter the terms of a Merger Implementing Agreement; many involve 

actions taken under Agreements containing the uact same language as those before Arbitrators 

Kenis and Perkovich. While all of these examples are meaningful (and some are discussed 

above), UP will address three additional examples herein. 

First, on August 17, 1998, UP served notice of its intent to e~blish interdivisional 

service under Article IX of the 1986 Agreement from a new home terminal at Beawnont, Texas. 

This portion of the UP operates under the Houston Zones 1 and 2 Merger Implementing 
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Agreement, Ex. 5, which contains the exact same contmctual language that was at issue in the 

Perkovich Award. As is true in the present dispute, UP's proposed interdivisional service 

conflicted with the terms of the relevant Merger Implementing Agreement. Specifically, the new 

service modified Article I of that Merger Implementing Agreement by establishing Beaumont as 

a home terminal, Ex. 43, at 1, whereas the Merger Implementing Agreement established Houston 

as the home tenninal. Indeed, this same type of conflict - establishing new runs and moving 

home tenninals-was the basis for Arbitrators Kenis' and Perkovich's r~jections of the new 

interdivisional services at issue in those cases. Ex. l, at 4-5; Ex, 49, at 25. 

Notwithstanding this conflict, UP and BLET submitted the proposed interdivisional 

service to arbitration under Article lX of the 1986 National Agreement. In the arbitration, BLET 

made a crucial admission: that ••pursuant to Article IX and a long line of Arbitral Awards, the 

Carrier has the right to establish new interdivisional train service.;' Ex. 43, at I.10 At no point in 

these proceedings did BLET ever suggest that the Merger Implementing Agreement in any way 

limited UP,s Article IX rights. In the end, the arbitrator imposed the terms and conditions for 

interdivisional service proposed by UP in the first instance. Those terms directly conflicted with, 

and therefore modified, the Houston Zones 1 and 2 Merger lmp]ementing Agreement. 

Second, in 1998. UP served notice of its intent to extend the eastern switching limit for 

the Longview terminal pursuant to Article II of the 1971 Agreement. The Longview Merger 

Implementing Agreement, Ex. 9, again contains the exact same contractual language as the 

Merger Implementing Agreements before Arbitrators Kenis and Perkovich. UP's proposed 

switching limit extension clearly conflicted with the terms of the Longview Merger 

10 The fact that BLET itself interpreted the Merger Implementing Agreements to pennit UP to utilize Article IX to 
modify those Agreements provides further proofrhat Arbitrator Kenis' finding that lho:se Agreements 
unambiguously IOOk away that right is egregiously wrong. 
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Implementing Agreement. Specifically, UP proposed to extend the eastern switching limit of the 

Longview term~ation to Mile Post 85. Ex. 37. However, Article l(B)(8) of the Longview 

Merger Implementing Agreement provided that the "terminal limits of Longview shall extend 

between MHe Post 88.5 and 96.2 .... " Ex. 9, at 7. Notwithstanding this conflict, BLET agreed 

to extend the switching limit. Ex. 37. At no time did BLET contend that UP was prohibited 

from making this change. 

Finally, in 2005 (after the Kenis Award was issued), UP served notice of its intent to 

establish enhanced customer service for Ameren UE pursuant to Article IX of the 1996 

Agreement. This portion of the UP operates under the St. Louis Merger lmpleruenting 

Agreement, Ex. l 8, which was one of the Merger Implementing Agreements specifically 

addressed in the Kenis A ward. As is true in the present dispute, UP' s proposed enhanced 

customer service conflicted with the terms of the relevant Merger Implementing Agreement. 

Article I(C)(4) of the St. Louis Merger Implementing Agreement provided that tenninal limits 

for the consolidated St. Louis terminal are at Mile Post l0.8 for the DeSoto subdivision. Ex. 18, 

at 16. UP's proposal, however, modified that provision and extended the terminal limit to Mile 

Post 17.4. Ex. 48, at 1. Initially; BLET objected to the proposal, but eventually withdrew its 

opposition. Accordingly, UP continues to operate this enhanced customer service today. 

Arbitrators Perkovich and Kenis completely ignore and fail to explain why this long

standing past practice, occurring under Agreements containing the identical language to the 

Agreements before them, is not controlling. The ICC's decision in CSX Co,m. - Control -

Chessie $xs., Inc., 1995 WL 717122 (ICC Dec. 7, 1995), illustrates the egregious nature of this 

error. In that case, the Board looked to past practice despite a seemingly clear contractual 

provision. The parties had entered into a NYD implementing agreement that provided that 
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"[t]hls agreement shall remain in effect until changed or modified in accordance with the 

provisions of the Railway Labor Act, as amended." ld. at *8. Subsequently. CSX attempted to 

utilize the procedures of Article I,§ 4, ofNYD to attempt to change that agreement so that it 

could carry out a later ICC-approved control transaction. The affected unions objected, claiming 

that CSX had given up its right to change the implementing agreement through NYD. Despite 

the seemingly clear contract language requiring changes to be made only through RLA 

procedures, CSX pointed out it had entered inlo "five implementing agreements where 

representatives of labor allegedly did not argue that the language required bargaining under the 

RLA to implement transactions requiring Commission approval.'' Id. In each of these cases, 

"the union did not object to the expansion of the coordination of operations under New York 

Dock, notwithstanding the presence of similar language referring to the RLA in the prior 

implementing agreements establishing the coordinations that were expanded." Id. at* 13 n.22. 

The ICC ruled for CSX. Specifically relying on the parties' past practice to interpret the 

plain language of the implementing agreement~ the ICC held thal the five implementing 

agreements cited by CSX showed the union's interpretation of that provision to be incorrect. Id. 

at *9. The fact that the text of the agreement indicated a different result did not matter~ the past 

practice revealed the true intent of the parties. 

CSX is directly applicable in the present case. Indeed, it is the parties' past practice that 

makes the intent of the Merger Implementing Agreements most clear. If the parties intended the 

Merger Implementing Agreements to eliminate UP's rights (as held by Arbitrators Kenis and 

Perkovich), this past practice would not have occurred. As in CSX, the parties' intent in entering 

into the Merger Implementing Agreements is revealed by the fact that, after those Agreements 

were implemented, UP and BLET repeatedly negotiated and arbitrated the terms of new 
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interdivisional service and new switching limits, despite the fact that the new interdivisional 

service changed the terms of those Merger Implementing Agreements. The failure .of Arbitrators 

Kcnis and Perkovich to recognize this fact constitutes egregious error. The Perkovich Award 

must therefore be vacated. 

In the end, if the Perkovich and Kenis Awards stand, the real victims wil I be the shippers 

and the public. As it stands now, in four of its hubs, UP is, for the most part, forced to operate in 

a manner that it designed in 1997-98. Not surprisingly, over the past decade, traffic patterns and 

other market conditions have changed. Demand for rail service has grown tremendously. The 

Perkovich and Kenis Awards strip UP of its ability to respond to these events, robbing UP of its 

ability to move freight efficiently. If these Awards arc expanded to the entire UP system (or a 

larger part of it), commerce will be gravely affected. As stated above, this is the reason that the 

PRC recommended that interdivisional service be established through expedited negotiation and 

arbitration, rather than by traditional collective bargaining. Arbitrator Ferkovich (like Arbitrator 

Kenis) ignores this crucial fact. As a result, his decision should be vacated. 

CONCLUSION 

WHEREFORE, for all of the foregoing reasons, UP respectfully requests that the Board 

grant review of and vacate Arbitrator Perkovich's Award. 
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Respectfully submitted, 

THOMPSON COBURN LLP 

By~ c1iffOA.GOdillef 
Rodney A. Harrison 
One US Bank Plaza 
St. Louis, Missouri 63101 
314-552-6000 
FAX 314-552-7000 

Attorneys for Carrier 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and correct copy of the foregoing was served 
upon Gilbert Gore, 1448 MacArthur Avenue, Harvey, Louisiana 70058, by Federal Express 
overnight delivery, this 215t day of February 2008. 

-~ 
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APPENDIX A 

MERGER IMPLEMENTING AGREEMENTS IN 
EFFECT BETWEEN THE UP AND BLET 

• CNW Merger Implementing Agreement (June 6, 1996) (Ex. 2) 11 

• Dallas/Ft. Worth Hub Merger Implementing Agreement (Apr. 29, 1999) (Ex. 3) 

• Denver Hub Merger Implementing Agreement (Apr. 8. 1997) (Ex. 4) 

• Houston Zones 1 & 2 Hub Merger hnplementing Agreement {Jan. 17, 1997) (Ex. 5) 

• Houston Zones 3, 4; & 5 Hub Merger Implementing Agreement (Apr. 23, 1997) (Ex. 6) 

• Kansas City Hub Merger Implementing Agreement (July 2, 1998) (Ex. 7) 

• Los Angeles Hub Merger Implementing Agreement (Nov. 18, 1998) (Ex. 8) 

• Longview Hub Merger Implementing Agreement (May 14, 1997) (Ex. 9) 

• North Little Rock Hub Merger Implementing Agreement (Oct. 9, 1997) (Ex. l 0) 

• Portland Zone 1 Hub Merger Implementing Agreement (Aug. 13, 1998) (Ex. 11) 

• Portland Zones 2 & 3 Hub Merger Implementing Agreement (Feb. 28, 2001) (Ex. 12) 

• Roseville Hub Merger Implementing Agreement (Feb 24, 1998) (Ex. 13) 

• Salina Hub Merger Implementing Agreement (July 22, 1998) (Ex. 14) 

• Salt Lake City Hub Merger Implementing Agreement (April 9, 1997) (Ex. 15) 

• San Antonio Hub Merger Implementing Agreement (Jan. 6, 1999) (Ex. 16) 

• Southwest Hub Merger Implementing Agreement (June 15, 1999) (Ex. 17) 

• St. Louis Hub Merger Implementing Agreement (Apr. 15, 1998) (Ex. 18) 

11 Given the length of the Merger Implementing Agreements, only the relevant sections are attached. 
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APPENDIXB 

CONFLfCT LANGUAGE CONTAINED IN 
MERGER IMPLEMENTING AGREEMENTS IN 

EFFECT BETWEEN THE UP AND BLET 

Agreemenj AQulicable Savini§ Clause 
Co'Verage Agreements The provisions 
Except as Where conflicts of the 

specifically arise, the specific applicable 
provided [in this provisions of this Schedule 

Merger [Merger] Agreement will 
Implementing Implementing apply unless 

Agreement), the Agreement shall specifically 
system and national prevail modified herein 
[agreements] shall 

prevail. 

Art. VLF 

Art. IV.C 

Art. II.A Art. VI.A 

Art. II.A Art. VI.A 

Art. IV.A Art. VIII.A 

Art. VI.C 

Art. V.A Art. IX.A 

Art. IV.A Art. VIII.A 

-
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Side Letter 
[The Savings 

ClauseJ makes it 
clear that the 

specific 
provisions of the 

Merger 
Implementing 
Agreement, 
where they 

conflict with the 
basic Schedule 

Agreement, take 
precedence and 

not the other way 
around. 

Side Letter No. 9 

Side Letter No. 20 
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Agreement Al!(~licable Savings Clause Side Letter 
Coverage Ai:reements The provisions [The Savings 
Except as Where conflicts of the Clause] makes it 

specifically arise, the specific applicable clear that the 
provided [in this provisions of this Schedule specific 

Merger [Merger] Agreement w:ill provisions of the 
Implementing Implementing app1y unless Merger 

Agreement], the Agreement shaH specitica11y Implementing 
system and national prevail modified herein Agreement, 
[agreements] shall where they 

prevail conflict with the 
basic Schedule 

Agreement. take 
precedence and 

not the other way 
around 

Port1and Zone Art. VI.C 
1 

Portland Zones Art. VI.C Art. X.A 1 ~ 

2&3 
Roseville Art. Vl.C 

Salina Art. IV.A Art. VII.A Side Letter No. 7 
Salt Lake City Art. IV.C 

San Antonio Art. VI.F 

Southwest Art.VI.C 

St. Louis Art. IV.A Art. VIII.A Side Letter No. 10 

Chicago Art. VIII" 

•l The Savings Clause in the Portland Zones 2 & 3 Hub Merger Implementing Agreement contains a slightly 
modified Savings ClaU$C, which provides "[i]n the event lhe provisions of this Agreement conflict with e~isting 
collective bargaining agreement provisions, rules and/or practices, the provisions of this Agreement shall prevail," 

11 The provision in the UP/CNW Merger Implementing Agreement contains a slightly modified Applicable 
Agreement provision. which provides "[s ]hould the provisions of any BLE CoJltctive Bargaining Agreement 
conflict with the terms and intent of this Agretment, this Agreement will apply." 
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The majority opinion is directly contrary to the controlling precedent of the LaRocco 

Issue 3 Interpretation, which clearly held that the conditions imposed may be so "onerous" that 

the Carrier would choose to forego the changes. The majority opinion would foreclose the 

possibility of that ever occurring. 

The majority also ignores the plain contractual language in Section 2, which provides that 

the "reasonable and practical conditions" imposed are not limited to the conditions listed. The 

majority opinion does the exact opposite and acts as a limit. 





Exhibit D 



UNION PACIFIC RAILROAD COMPANY 
Gary Taggart 
Director - Labor Relations It 

BUILDING AMERICA 

VIA REGISTERED MAIL AND E-MAIL 

Mr. J. W. Dent 
General Chairman 
Brotherhood of Locomotive Engineers 

and Trainmen 
607 West Harwood Road 
Hurst, TX 76054 

Dear Mr. Dent: 

March 6, 2013 

24125 Aldine Westfield Rd. 
Spring, Texas 77373 
Office: (281) 350-7585 

The U.S. Department of Transportation's Surface Transportation Board ("STB") 
approved the merger of Union Pacific Corporation, Union Pacific Railroad Company and 
Missouri Pacific Railroad Company (collectively referred to as "UP") and Southern 
Pacific Rail Corporation, Southern Pacific Transportation Company, St. Louis
Southwestern Railroad Company and Denver and Rio Grande Western Railroad 
Company (collectively referred to as "SP") in its decision in Finance Docket No. 32760. 
In connection therewith, the STB imposed the labor protective conditions set forth in 
York Dock Ry. - Control - Brooklyn Eastern Dist., 360 l.C.C. 60 (1979) ("New York 
Dock"). 

Pursuant to Article I, Section 4 of New York Dock, notice is hereby given to 
implement and effect changes to the coordination and consolidation of UP and SP 
operations, facilities and employees in the territories covered by and identified in Exhibit 
"A", attached. As you will note from reviewing Exhibit "A", this transaction will affect 
both former UP and SP operations, facilities and employees and will require 
modification of incompatible agreements so as to ensure a smooth transition of these 
necessary coordinations and consolidations. More specifically, the purpose of these 
changes is expressly directed at further achievement of more streamlined, efficient and 
safe operations and service, consistent with the objectives underlying the STB's 
approval in Finance Docket No. 32760. 

1 



In accordance with the requirements of Article I, Section 4 of New York Dock, a 
copy of this notice is being posted on bulletin boards convenient to interested 
employees. 

Finally, and consistent with procedure set forth in Article I, Section 4, we suggest 
our first negotiating session regarding this matter be held at our Southern Region 
Headquarters, located at 24125 Aldine Westfield Road in Spring, Texas, on 
Wednesday, March 20, 2013, commencing at 8:30 AM. 

Enclosure 

Sincerely, 

-r(f ev;7f 1ffa -. / 
T. Gary Taggart 
Director- Labor Relations 
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cc: Mr. T. L. Johnson R- UTU 
Mr. M. D. Twombly - BLET 

Mr. W. R. Turner 
Mr. A. T. Olin 
Mr. M. D. Phillips 
Mr. L. M. Fritz - Mail Stop #1180 
Mr. R. S. Blackburn - Mail Stop #1180 
Mr. G. D. Workman - Spring, TX 
Mr. M. D. Brazytis - San Antonio, TX 
Mr. R. D. Lambeth, Jr. R- Livonia, LA 
Mr. T. A. Lischer - Spring, TX 
Mr. K. H. Hunt - HOC 
Ms. J. S. Jordan - CMS (HOC) 
Mr. F. C. Johnson - Mail Stop #1755 
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Exhibit E 



L. R. Bumpurs, General Chairman 
R. Dumas, Chairman (UP-Road) 

C. C. Goodrum, Chairman (UP-Yard) 
J. L. Moffitt, Chairman (BNSF) 
R. E. Davis, Secretaf}'·GO 577 

GENERAL COMMITTEE OF ADJUSTMENT - GO 577 
UNION PACIFIC RAILROAD· Houston Hub & BNSF RAILWAY· HBT 

400 Randal Way, Suite, 102 - Spring, Texas 77388 

Refer 
to: NYD Section 4 Notice 

Mr. T. G. Taggart 
Director Labor Relations 
Union Pacific Railroad 
2425 Aldine Westfield Rd. 
Spring, TX. 773 73 

Dear Sir, 

(281) 651-6577 (office) - (281) 288-5577 (fax) 
LarryBumpu rs@utugo577.comcastbiz.net 

June17,2013 

This will acknowledge receipt of your correspondence dated May 06, 2013 in response to our letter 
dated May 02, 2013. 

After carefully reviewing your correspondence and the material referenced, it is obvious the Carrier has 
grossly misinterpreted the position of the Organization. 

On November 30, 1995, Union Pacific Railroad Company filed application with the U.S. Department 
of Transpo1iation's Surface Transportation Board (STB) to acquire the Southern Pacific Rail Corporation, 
Southern Pacific Transportation Company, St Louis-Southwestern Railroad Company and Denver and Rio 
Grande Western Railroad Company (Collectively Referred to as SP). 

The Carrier, in the application to the STB presented a detailed operating plan to merge, consolidate and 
coordinate the former SP and UP rail operations into a single carrier operation. 

The STB in Finance Docket No. 32760, approved the transaction and the carrier's operating plan. In 
connection therewith the STB imposed labor protective conditions prescribed by New York Dock Ry. -Control 
- Brooklyn Eastern Dist., 360 l.C.C. 60 (J 979) (New York Dock) which mandated an implementing agreement 
or arbitration decision before changes in the operation could be effectuated. 

Subsequent to the STB approval of UP's application to acquire the SP, the Union Pacific served Article 
Section 4 notices to the Organization pursuant to New York Dock to effectuate the transaction. Both the 

Union Pacific and the Organization, through joint negotiation and arbitration completed final and conclusive 
implementing agreements, successfully consolidating, coordinating and integrating all former UP - SP dual 
operations into a single operating entity, the Union Pacific Railroad Company. 

In 2001, at a meeting of the STB UP/SP Merger Oversight Committee the Union Pacific documented 
that the put'lic benefits and operational efficiencies of the UP/SP merger, envisioned by the applicants and the 
STB, had been achieved. The Oversight Committee agreed and saw no need to continue formal scheduled 
oversight meetings. 



Thereafter, the Union Pacific Corporation reported to US governmental agencies that the UP/SP 
merger was completed in 2001. 

Union Pacific has repeatedly stated over the years since the completion of the merger that the public 
benefits, economies and operational efficiencies envisioned by the applicants and the STB have not only been 
achieved but have been exceeded in most cases. 

Jn fact, Union Pacific Executive Vice President of Operations Lance Fritz in a STB hearing opens his 
overview with the following statement: 

"Union Pacific is operating at record high levels of safety and service, providing greater 
value to its customers than ever before." 

At the same STB hearing Executive Vice President of Operations Fritz continues: 

"We are driven to provide customer value, and our service levels are as high as they have 
been since Congress enacted Staggers in 1980, improving steadily since 2005." 

Further, Mr. Fritz states: 

"Since 1980, we have consolidated six (6) railroads into an efficient svstem, removing 
bottlenecks and inefficient operations, including unnecessary interchanges, and increasing 
single-line service. Although we stumbled in getting here, Union Pacific today is more 
effective than the sum of the individual merged railroads. We have been able to provide 
safer, better, and expa11ded service because of our abilily to leverage the economics of 
consolidation." 

(Emphasis added) 

As recent as the March/April 2013 edition of Union Pacific "Inside Track", CEO Jack Koreleski 
characterized the 2012 railroad performance as delivering amazing results, specifically in Union Pacific's 
Southern Region: 

"During 2012, Union Pacific encountered a variety of obstacles, including: Dramatic 
market shift that impacted the Southern Region, with surging volumes that included 90 
million barrels of oil and 15 million tons of frac sand Despite the uncertainty, Union Pacific 
delivered its best performance in history, emerging with record employee safety, better 
service, faster cycle times, a lower operating ratio and higher customer satisfaction, 
Koraleski said." 

In spite of the record operating ratio, record employee safety, faster cycle times and higher customer 
satisfaction, on March 6, 2013 Union Pacific served notice involving the territories of the Southern Region 
referred to in the above quote, allegedly under the auspices of "New York Dock", and the original STB 
authorization in Finance Docket No. 32760 to segregate and deconsolidate territories previously consolidated 
and coordinated as mandated by STB FD No. 32760 and the imposed New York Dock labor protective 
conditions. 

In the Carrier's March 06, 2013 correspondence serving notice allegedly pursuant to Article 1, Section 
4 of New York Dock, the Carrier acknowledges the territories and the workforce had been previously and 
completely merged. Stating succinctly: 

"UP and SP initially coordinated and consolidated operations, facilities and employees in 
Louisiana, and Texas into entities commonly known as the Houston, Longview, Dalla.'I -
Fort Worth and San Antonio Huhs." 
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Now, in the face of the railroads best performance in history, record employee safety, better service, 
faster cycle times, a lower operating ratio and higher customer satisfaction, experienced just 3 months prior to 
the date of the Carrier's alleged section 4 NYD notice and reported at the time the alleged section 4 notice was 

served, the carrier alleges: 

"Subsequent changes in the transportation marketplace, including traffic flows and 
competitive options, and the structure of those initial consolidations and coordination's 
have ultimately hampered realization of the intended service improvements, economics 
and efficiencies for shippers in the impacted areas." 

(Emphasis added) 

Boards of Arbitration have long held that rail carriers bear the burden of establishing this causal 
relationship and cannot universally apply it to every action taken subsequent to a merger authorization. In fact, 
in a 1981 arbitration case involving Dispatchers and the Missouri Pacific Railroad, Referee Nicholas H. Zumas 
held that there must be a direct connection between the merger and the alleged transaction stating succinctly: 

"Every action initiated subsequent to a merger cannot be considered, ipso facto, to be 
'pursuant to' the merger. Tltere must be a causal connection. As it relates to the applicability 
of New York Dock II to a merger, such nexus is implicit in the term 'pursuant to.' .... It is the 
absence of any such causal nexus in this case that defeats the application of the term 
transacti011. " 

(Emphasis added) 

Union Pacific simply cannot directly or indirectly "connect the dots" causally between the wholly 
invalid March 6, 2013 Notice declaring a proposed "transaction" and the original STB authorization under 
Finance Docket No. 32760. Therefore, in the absence of a direct causal nexus, the Carrier cannot invoke 
proceedings under section four (4) of the New York Dock Provisions rendering the March 6, 2013, notice 
procedurally flawed and invalid. 

Union Pacific's notice has nothing to do with unrealized public benefits, operational efficiencies, 
economies or hampered service, nor does it have any connection whatsoever with the UP/SP merger, as 
evidenced by statements made by some of the Carrier's top operating officers. The facts are quite obvious from 
the verified statements of the Union Pacific's top officers, that because of the UP/SP merger, the railroad has 
experienced an era of profitability, customer satisfaction, employee safety, employee productivity and 
operational efficiency unrivaled by any other time period in its 150-year history. 

The real driver behind the Carrier's unlawful and improper attempt to serve notice under auspices of 
New York Dock is the desire to abrogate and circumvent the Rail Way Labor Act. 

The STB authority granted by FD 32760 ended when the merger, coordination and consolidation of 
UP-SP dual railroad operations was completed. In Union Pacific's own words, supported by data and material 
they submitted to U.S. governmental agencies, the consolidation and coordination of the UP - SP merger 
was completed in 2001. 

Under the Carrier's theory the authority granted the Carrier to implement the UP/SP merger/acquisition 
would last into perpetuity. If there are changes in the transportation marketplace, then the carrier would simply 
serve notice under Article l, Section 4 of New York Dock and force an agreement or decision in an atmosphere 
where the Carrier is exempt from all law (existing labor agreements and seniority agreements) in lieu of the 
parties recognition of each other's interest and the give and take at the negotiating table. The Railway Labor Act 
would become meaningless, irrelevant and rendered mute. 

It is the position of the Organization that the Carrier's proposed territory re-alignment does not meet the 
definition ofa transaction in 49 U.S.C. Section 11323, that the carrier does not have STB authority to utilize the 
provisions of the New York Dock Labor protection provision to force an agreement or arbitration decision to 
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effectuate a territory re-alignment disguised as a STB transaction and that in the absence of STB authority the 
provisions of 49 U.S.C. Section 11321 are not applicable in the carrier's improper and unlawful attempts to 
abrogate agreements and seniority. 

Finally, the carrier attempts to imply that UTU G0-577 is the only UTU entity that has stated that the 
purported New York Dock notice served on March 6, 2013 was fatally flawed and invalid are incorrect. At the 
last meeting held in Fort Worth, May 8 and 9, 2013 the organization, both GO 577 and GO 927 as represented 
by UTU International Vice Presidents Robert Kerley and Troy Johnson, made it clear that our presence was not 
to be seen as acceptance of, nor agreement with the Carrier's erroneous New York Dock Notice. The position of 
both respective committees was unambiguous and clearly unified - - the notice is fundamentally flawed, 
procedurally ilJegal and wholly invalid. 

The Union Pacific is simply trying to rewrite a history, for which it is uniquely responsible, by 
attempting to "cheat" the future through the inappropriate use of New York Dock Protective conditions instead 
of correctly engaging the Organization in good faith negotiations pursuant to the Railway Labor Act. 

Therefore, the purported New York Dock Section 4 Notice dated March 6, 2013, should be withdrawn 
in its entirety. 

It would be appreciated if the Carrier would promptly advise its decision in this regard. 

Sincerely, 

£~~ 
L. R. Bumpurs 
General Chairperson, UTU 

LRB/bpp 
CC electronically only: 
Mr. M. B. Futhey Jr., UTU, SMART Transportation Division President 
Mr. Robert Kerley, UTU 
Mr. Troy Johnson, UTU 
Mr. W. R. Turner, UPRR 
Mr. A. T. Olin, UPRR 
Mr. R. S. Blackburn, UPRR 
Mr. G. D. Workman, UPRR 
Mr. S. M. Simpson, UTU 
Mr. M.D. Phillips, UPRR 
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