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BEFORE THE SURFACE TRANSPORTATION BOARD 

 

Soo Line Railroad Company –  ) 

       )  F.D. 35850 

Petition for Declaratory Order ) 

 

Opposition on behalf of City of Saint Paul, Minnesota 

To Soo Line/CP Rail Motion to Reply to a Reply 

 

      City of Saint Paul, Minnesota (“City”), opposes the Motion 

for Leave to File a Reply to a Reply tendered by Soo Line, 

d/b/a/ CP Rail (“CP Rail”).   A reply to a reply “is not 

permitted.”  49 C.F.R. 1104.13(c).  This Board will nonetheless 

accept replies to replies that clarify the record or contain 

something to complete it.  But CP Rail’s motion neither 

clarifies the record, nor shows something necessary to complete 

it.  Instead, CP Rail via its motion seeks to expand CP Rail’s 

original petition for a per se preemption of all City’s 

otherwise applicable pre-clearance land use regulations into a 

new petition to per se preempt all City police powers which 

might or might not in the future be applied to CP Rail.  This 

expansion is contrary to STB precedent: “Localities retain their 

reserved police powers to protect the public health and safety 

so long as their actions do not unreasonably burden interstate 

commerce.”   Denver & Rio Grande Railway Historical Foundation – 

Pet. Dec. Order, F.D. 35496, slip at 9, served August 18, 2014.     
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     CP Rail voluntarily undertook to comply with St. Paul 

zoning and land use preclearance requirements, and then elected 

to withdraw, as manifest in CP Rail’s original petition to this 

agency.  City concedes it may not enforce any of its regulations 

that are in the nature of pre-clearance requirements absent CP 

Rail’s voluntary compliance, so CP Rail’s petition is moot.  

City neither has identified nor has sought to enforce any non-

preclearance police power requirements upon CP Rail’s yard 

project.   CP Rail cannot demonstrate that something neither 

identified nor applied is an “unreasonable burden on interstate 

commerce.”  That being the case, CP Rail in its motion neither 

clarifies the record nor shows anything to complete it, but 

instead seeks an order violating STB precedent.  The motion for 

leave should be denied, but were it granted, the unprecedented 

relief sought by CP Rail in its reply to reply (per se 

preemption of all City’s police powers) must be denied.  

           Respectfully submitted, 

       /s/ 

Peter W. Warner 

  Assistant City Attorney 

  Room 400 

  Ramsey County Court House 

  15 West Kellogg Blvd. 

  Saint Paul, MN  55102 

  (651) 266-8710 

  Fax:  (651) 298-5619 

  peter.warner@ci.stpaul.mn.us 

      for City of St. Paul 
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Of counsel: 

Charles H. Montange 

426 NW 162d St. 

Seattle, WA   98177 

(206) 546-1936  

Fax:  -3739 

c.montange@frontier.com 

 

  

Certificate of Service 

 

I hereby certify service of the foregoing by U.S. Mail, first 

class or equivalent, postage pre-paid, on 28 August 2014 upon 

the following counsel of record for Soo Line d/b/a CP Rail: 

David F. Rifkind 

Stinson Leonard Street LLP 

1775 Pennsylvania Avenue, NW, Suite 800 

Washington, D.C.  20006 

 

William M. Tuttle 

General Counsel U.S. 

Canadian Pacific Railway 

120 South 6th St., Suite 1000 

Minneapolis, MN  55402 

 

Matthew B. Seltzer 

Stinson Leonard Street LLP 

150 South Fifth St., Suite 2300 

Minneapolis, MN   55402 

 

 

 

 

/s/ 

Charles H. Montange 

 

mailto:c.montange@frontier.com



