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OPERATIONS AND MAINTENANCE AGREEMENT
BETWEEN
PORT OF SEATTLE
AND
GNP RLY.INC.

This Operations and Maintenance Agreement (the “Agreement”) is entered inito 25 of the
/& day of bezemger 2009 ("Execution Date”), between the PORT OF SEATTLE, 4
Washington Municipal Corporation (“Port™), and GNP RLY. INC., a Washington corporation
(*TPO™).

Recitals

A Pirsuant to the Purchase and Sale Agreement between Port and BNSF Railway
Company, a Delaware corporation (“BNSI™), dated May 12, 2008, as amended; Port acquired
certain rights-of-way from BNSF (*“Port Property”) and BNSF reserved for nself cerlain freight
easement 1ights under the Quitclaim Deed (*Deed”) to the Port; and

B. BNSF has conveyed its freight easement: wightsto T PO by quit claim deed dated
of even date herewith (“Easement”). The Easement gives TPO the right to operate on a portion
of the Port Property (as defined in Section 1.4 below, the “Corridor’™), and

C TPO intends 1o use the Comdor to provide Freight Rail Service and Excursion

Rail Service (defined below); and

D. Pursuant to a Railroad Right-of-Way License Agreement (“License’”) between

- Port dated of even date herewith, attached hereto and incorporated herein as Exhibit A, TPO
intends to use the Excursion Spur (as dcﬁn@d in the License) to provide Excursion Rail Service
on the Excirsion Spur, which is "’railbanked“ as set forth more fully in Recital D of the License.

E. The parties desire to set: forth in this Agreement iheir respective rights and
obligations with respect to TPO's use of the Corridor and adjacent Port Property for Freight Rail
Service and related activities.

F. The TPO bas been qualified by the Surface Transportation Board (“STB") and is
willing to provide railroad: freight fransportation service to the public upon the terms and
conditions contained herein.

G. The TPO: intends to: work in: partmership ‘with local govemments, economic
development authorities, shippers and Class 1 railroads to. develop innovative and efficient
operating and shipping methods and improvements in order-to provide competitive rail service
for the region’s rail shippers.




Apreement

NOW, THEREFORE, in consideration of the mutual covenants in this Agreement and
other good and valuable consideration, the receipt and sufficiency of which are acknowledged,
the parties agree as follows:

SECTION 1. Definitions.

, 1.1 “*Additions and A]terations means any improvements constructed by or on
behalf of either party on the Corridor after the Execution Date, including, without limitation,
edditions, alterations and betterments of any Facilities, and any construction, reconstruction,
mochﬁcauons and rencwals thercof or any reconstriction; modification or renewal of additional
Facilities, but excluding maintenance jtems.

1.2 “Adtomatic Warning Devices” means traffic contro! devices at railroad-stieet at-
grade crossings-and at railroad-pedestrian at-grade crossings, including, without Hmitation, any
combination of flasbing light signals, bells, automatic gates, active advance waming devices,
highway traffic signals and their associated activation and control devices, control relays and
batieries, microprocessor technology, and associated electrical circuitry.

1.3 “BNSEFE” is defined in Recifal A,

1.4 “Corridor” means the portion of rail line to which TPO acquired certain rights
pursuant fo the Easemnent, located hetween rmlepost 23.8 in Woodinville, King County,
Washington to milepost 38.25 in Snohomish, Snohomish County, Washington.

1.5 “Deed” is defined in Recital A.
1.6 - “Easement” is defined in Rexital A:

1.7 “Environmental Laws” means any and al! applicable laws, statutes, regulations,
enforceable requirements, orders, decrees, judgments, injunctions, permits, approvals,
authorizations, licenses, permissions or bmdmg agrecmments jssued, promulgated or entered into
by any governmental agency having jurisdiction over the environmental condition of the
Corridor, relating to the environment, to preservation or reclamation of natural resources; or to
the management, release or threatened release of contaminanis or noxious odors, including,
without Himitation, the Hazardous Materials Transportation Act, the Comprehensive
Environmental Response, Compensation and Liability Act of 1980, as amended by the
Superfund’' Amendments and Reauthorization Act of 1986 (“CERCLA™), the Solid Waste
Disposal Act, as amended by the Resource Conservation and Recovery Act of 1976, and the
Hazardous and Solid Wasteé Amendments of 1984, the Federal Water Pollution Control Act, as
amended by the Clean Water Actof 1977, the Clean Air Act of 1970, as amended by the Clean
Air Act Amendments of 1990, the Toxic Substances Control Act of 1976, and any similar or
implementing state law, and all amendments or regulations promulgated thercunder

1.8 “Excluded Conduct”:is defined in Section 7.4.




1.9  “Excursion Rail Service” means the deployment and operation of trains using the
facilities for excursion passenger service and not for commuter rail passenger service or any
other service,

1.10 © “Execution Date” means the datc on which this Agreement is executed and
becomes effective.

1.i1  “Facilities” means all reils; fastenings, switches, switch mechanisms and frogs
with associated materials, fies, ballast, sipnals-and communications devices (and associated
equipment), Additions and Alterations, drainage facilities, Automatic Waming Devices, traction
power substations, overhead catenary systems, bumpers, roadbed, embankments, bridges,
trestles, culverts, buildings and any other structures or things necessary for the support thereof
and, if any portion thereof is located ina thoroughfare. the term inchides pavement, crossing:
planks and other similar materials or faclhncs used in liew of pavement or other street surfacing
materials at vehicular and pedestrian crossings oftracks, and any and all structures and facilities
required by lawfut authority in connection 'with fhe construction, renewal, mainténance and
operation of any of the foregoing,

1,12 “FRA’ means the Federal Railroad Administration.

1.13. . “Freight Rai] Service™ means anly (a)the common carrier freight rail operations
conducied by TPO or TPO’s tenants orassignees on the Corridor and (b) the head and tail
operations associated therewith and conducted on the Excursion Spur in accordance with the
License, and noiother freight service.

1.14 “Hazardous Materialg” means any raalerial or substance: {a) the presence of
which requir¢s investigation or remediation under any Environmental Law; or (b) which is
defined as a “hazardous waste,” *hazardous substance,™ “pollutant” or “contaminant™ under any
Environmental Law; or (¢} the presence of which on, under or over adjacent properties
constitutes a trespass by the owners of the Comridor and poses a hazard to the health or safety of
persons on adjecent properties; or (d) the presence of which on, under, or over the Corridor
causes a nuisance on adjacent propertiés and poses & hazard to the health or safety of persons on
adjacent properties.

1.15° “Invoice” is defined in Section 9.1:

1.16  “Loss” or "Losses" mesans all losses, damages, claims, demands, costs, liabilities,
judgments, fines, fees (including, without hmxtanaa, reasonable attorneys’ fees) and expenses
(inciuding, without limitation, costs of mveshgauau, defense expenses at arbitration, trial or
appeal and without institution of arbitratien or suit, and, with respect to damage or destruction of
property, cIeanup, repair and replacement gxpenses) of any nature arising from or.in connection:”
with death of or injury to persons, including, without limitation, employees or tenants of the
parties, or damage to or destruction of property, including, without limitation, property ownéed by
either of the parties or their tenants, in connection with Freight Rail Service or Excursion Rail
Service on the Corridor:

117 - “Port” “is defined in the preamble.




1.18  “Port Property” means the rights-of-way acquired by Port from BNSF under the
Deed that are subject to TPO’s rights under this Agreement; provided, that if Port transfefs
individual parcel(s) to third parties not affiliated with Port, and the transferred parcel(s). do not
remain subject to this Agreement as provided in Section 12.12, such individual parcel(s) shall not
be deemed “Port Property.””

1.15 " “Track” means any and all roain track, sidings, yards, spurs and other track
constriicted or to be constructed upon and across the Cormidor,

1,20 “TPQ” isdefined in the preamble.

SECTION 2. Rail Service.
2.1 TPO's Rights and Obligations.

TPO shall have the exclusive right and obligation (subject to TPO's unfettered right to
abandon or discontinue Freight Rail Service) to provide, by itself and/or by or through any entity
designated by TPO and approved by the Port, Freight Rail Service and/or Excursion Rail Service
on and over the Corridor. TPO, and/or its designes, shall also have the right to:

a) Modify, construct, maintain, replace, remove and operate the
Tracks upon and across the Corridor in order to fulfill common cartier obligations to existing and
prospective shippers and receivers of freight, at the expense of entities other than Port.

bj Perfortn any work prescribed by any FRA inspector.

9] Use existing Tracks in the Corridor for switching cars to or from
industries served by industry tracks, which use includes setting out or picking up cars ; provided,
that TPO shall not transport or store on the Corridor or on Port Property any toxic mhalanon
hazards (“TIHs™) or poison inhalstion hazards (“P1Hs").

dy o the event that construction of any Tracks or TPO’s operations
requnes the construction of new Port Facilities, or modifications to, or relocations of Porf’s
existing Facilities, such construction, modifications and/or relocations shall be at the expense of
entifies other than Port.

e) The design, construction, modification or removal of any Tracks
and any new, roodified or relocated Port Facilities necessitated thereby, shall be subject to-Poit’s
prior review and approval which approval shall not be nnreasonably withheld, conditioned or
delayed.

i) Use existing Tracks in the Corridor for performing Excursion Rail
Service described in Sections 1.9:and 5.1. TPO or its designes shall commence Excursion Rail
Service-on the Corridor no later than six (6) months after the Execution Date, imless TPO and the
Port agree, in writing, {0 a later date.

2) The parties acknowledge that TPO intends to designate Ballard
Terminal Railroad Company, LLC. (“Ballard Shortlines™) as the entity that will conduct the
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Freight Rail Service authorized under this Agreement. Prior to commencement of Freight Rail
Service by Ballard Shortlines on the Corridor; TPO shall provide for the Port’s approval a copy of
the signed agreement between TPO and Ballard Shorilines for such operations. The agreement
between TPO nud Ballard Shortlines shall incorporate and be subject to all of the terms and
provisions of this Agreement;

h) TPO acknowledges and agrees that, consistent with Section 2.2,
Port may enter into agreements with one or more third parties for certain non-freight, passenger
fransportation uses oz the Corridor (e.g;; commuter rail service) during the term of this
Agreement, that are not inconsistent with TPO's rights under this Agreement and do not
matenially interfere with TPO's right and obligation to operate Freight Rail Service on the
Corridor, TPO shall cooperate with those parties authorized by the Port to ensure the
accommodation of such passenger transportation uses on the Corridor.

2.2 Port’s Rights and Obligations.

a) Port expressly declines to assume agy obligation to provide:
common carrier freight rail service on the Corridor. Neither Port nor any person or entity other
than TPO (or its permitted successors or assigns) shall be permitted to provide any type of freight
rail serviceon the Corndor.

b) Port;:at Port’s election, may perform a semi-anmual joiat inspection
of the Corridor by representatives of the Port pon reasonable advance notice for the first two (2)
years; and annual Jcmt inspections thereafter. Aypmpnate represeptatives from both Port and the
TPO shall participate in and cooperate with the joint inspection(s) via hi-rail or other sujtable
means of railroad track inspection. The Port may perforsm more frequent inspections of the
Corridor, at its election, at any time during the term of the Agreement so long as the following
conditions are met: (1) Port provides advance notice to TPO in accordance with Section 6.1 ¢); (2)
Port complies with all reasonable safety requirements of the TPO or as required by law applicable
to the Corridor; (3) Port obtains the appropriate authorizations from TPO to be on the designated
portions of the Corridor; (4) TPO will be alicwcd to pa.rﬂcxpatc in any inspection; and (5) the
inspections are planned and coordinated with TPO to minimize any interference with TPO’s
operations on the Corridor. The Port may request, at its sole discretion, that the inspections be
performed by an authorized FRA inspector, whose findings shall be binding on the Port and the
STPO,

¢} - Inthe event the TPO fails to or is unable to perform any work it is
required to perform under this Agreement, the Port may perform such work. Any such work by
Port shall be performed in accordance with TPO's schedule and design, (as approved by Port
under Section 2.1 above, and the reasonable documented out-of-pocket cost theresf shall be
rermbursed by TPO to Portin accordance with Section .

4 Port shall have the right to contract with third parties for certain
non-freight, passenger transportation uses on the Corridor (e.g., commuter rail service) during the
term of this Agreement, and to grant easements, licenses or permits affecting the Corridor as long

s such use, easements, licenses or permits do not interfere with or create safety hazards for
TPQO’s continuous and uninterrupted use of the Corridor under the terms of this' Agreement.




SECTION 3. Mainténance, Repair spd Replacement Obligations.

3.1 General Maintenange, Repair and Replacement Obligations.

ay Except as otherwise provided in this Agreement, TPO shal]
provide general maintenance and maintenance of way services, including without limitation,
inspection, maintenance, repair, installation, alteration and replacement (as necessary) of all
Tracks and Facilifies, including without limitation, Automatic Wamning Devices and grade
crossings (including embankments, crossing panels or planklng, pavement and curbing) to the
extent the same are subject to governmental reqmremmts in connection with grade crossings,
located within the Port Property, including the Corridor, in accordance with all applicable Jaws,
rules and regulations, and in 2 condition reasonably suitable for TPO's intended use of the
Corridor.

b) Notwithstanding the provisions of Section 3.1 above, any damage
to or destruction of Facilities caused by a party or its employees, contractors, invitees or licensees
shall be repaired or replaced at the sole cost of such party.

<) The TPO shall allow the Port to conduct inspections of the
Corridor as provided in Section 2.2 b),

32 Remedies,

a) In the event that TPO, as the responsible party for maintenance,
repair and replacement of any item, fails to perform its maintenance obligations under this
Agreement, and such failure results‘in an imminent and substantial danger to tuman health or
safety or to property, Port shall promptly notify TPO and the FRA. If TPO fails to perform its.
maintenance obligations, Port may perform such obligations immediately upon notifying TPO by
telephone at the number set forth below. Port ghall be entitled to full reimbursement from TPO
within thirty (30).days after submission of & writter: Invoice therefor.

b) In the event that TPO or Port discovers, or receive notice of, any
malfunction of, or damage to, Automatic Waming Devices, the discovering party shall promptly
notify the other party by telephone &t the telephone number set forth below, and TPO shall follow
its usual response practices in the event of any malfiinction of, or damage to, Automatic Warning -
Devices.

Port Duty Officer Telephone No.:
TPO Duty Officer Telephone No.:

33 Grade Crossing Reconstnuction.

The parties acknowledge that certain maintenance procedures may cause an increase in
the surface elevation of grade crossings, and that TPO may, from time to time, need to perform
additional maintenance or reconstruction work in‘order to prevent unsafe elévation differentials
between the tracks used by TPO and other tracks. TPO will be responsible for any such
maintenance and reconstruction work of any such grade crossings:




SECTION 4. Construction of Additions and Alterations.

4.1 - Design and Construction Standards:

The design and construction of any Additions and Alterations on the Corridor shall
comply with al] applicable laws, rules and ré¢gulations. The party constructing Addifions and
Alterations shall follow its customary safety procedures and shall use reasonable efforts to
perform work on Additions end Alterations st such times end in such manner as not to materially
interfere with, delay or endanger the equipment, Facilities or other facilities of the other party.

4.2 Design Review,

In the course of designing Additions.and Alterations, the constructing party shall
reasonably notify and consult with the other party with respect to the design and construction of:
the Additions and Alterations. If requested by the other party, the constructing party shall
deliver to the other party for review and comment copies of each set of plans for Additions and
Alterations during the planning and design process. The other party shall notify the constructing
party in wrniting within fifteen (15) days after its receipt of the plans as to whether it wishes to
comment on the plans. If so, then the other party shall have the right to provide the constructing
party, within thirty (30) days after the other party’s receipt of any such set of plans, written
comments and suggestions regarding such plans. [f the otherparty timely disapproves such
plans, the parties shall meet within fifteen (15) days after disapproval to negotiate in good faith
to develop plans acceptable to both. If the parties are unable to agree upon changes to the plans,
either party may submit the matter to arbitration pursuant to , Upon completion of final plans;
the constructing party shall give a copy of the final plans to the other party for review to ensure
the incorporation of all agreed-upon changes to the plans.

43 Grade Separation Proiects,

In the event of a public grade separation project, TPO shall be solely responsible for any
costs assessed thereunder. If TPO determines that a proposed grade separation project is
desirable and is not feasible unless TPO. contributes more than the costs that would be assessed
to TPO under applicable laws, then Port agrees to-consider in good faithi the desirability of the
proposed project and whether TPO's additional contribution should be reimbursed by Port;
provided, however, that Port shall bave no obligation to reimburse TPO for such additional
contribution except to consider it in good faith as provided above,

SECTION 5. Operations.
5.1 TPQO’s Operations.

TPO shall have exclusive authority to manage, direct and control all activities on the
Cormidor to provide Freight Rail Service, and Excursion Rail Service, including, without
limitation, the operations of all trains, locomatives, rgil cars and rail equipment, and the
movement and speed of the same on the Corridor.




SECTION 6. Access.
6.1 Reciprocal Access and Notice Rights:

Subject to the procedures set forth below, and to be in compliance with ali applicable
rujes and regulations of the FRA, the parties shall have the following reciprocal access rights:

‘ a) Port may enter upon the Comidor for the purposes set forth in
Sections 2.2 and 3.2.

b) In the event the Port becomes aware of or is notified of an
emergency of any kind, Port shall provide immediate notice of such events to TPO’s duty officer
at the contact number set forth in Sectiofn 3.2,

c) Security personne! of either party in pursnit of'a criminal suspect
may enter upon the Corridor for the purposes of apprehending the suspect.

d)} - TPO may enter upon the Port Property for the purposes set forth in
this Agreement.

€) Except for emergencies when reasongble niotice under the
circamstances shall be given, Port shall give TPO at least forty-eight (48) hours’ prior telephonic
notice of any entry onto the Corridor, and shall not enter upon the Corridor natil & valid work
pesmit 1s issued by TPO. If flapgging is necessary, no entry shall be made until TPO has made
‘arrangements for flagging,

f) Any entry by Port (or its contractors, invitees or licensees) on any
portion of the Corridor within twenty feet (20°) of the track center of the Cormricor shall be subject
1o the notice and flagging requirements under subparagraph above, unless the parties agree to an
alternative procedure,

g Hazardous Materials may bebrought by TPO onto the Corridor
(mly to the cxtent necessary for the purposes for which entry is allowed under Section 7.1 , and'in
all events in compliance with all applicable Environmental Laws. Notwithstanding the foregomg,
TPO shall not transport, bring onto, or store on the Corridor or Port Property any THIs or PHIs.

h) In the event of leakage, spillage, release, discharge or disposal of
amy Hazardous Materials by TPO (including, without limitation, by explosion), TPO shall give
Pott prompt notice of such event, and at its sole cost and expense, clean or remediate Port’s
property to the standards required by law ot by any govenmental agency or public body having
jurisdiction in the matter. Should any such leakage, spillage, release, discharge or disposal result
in a fine, penalty, cost, or charge, TPO shall promptly and fully pay such fine, penalty, cost or
charge. TPO shall be responsible for any such Jeakage, spillage, release, discharge ov disposal by
any third party it admits to the Corridor. TPQ shall indemnify, protect, defend, and hold harmless
Port, its trustees, directors, officers, employees, agents, contractors, parent corporations and
sabsidiaries from and against any and all liabilities or claims for all loss, damage, injury, and
denth arising as a result of any such leakage, spillage, release, discharge or disposal, The




- provisions of this Section 6.1 h) are in addition to and not in Hmitation of the provisions of
hereof, and shall survive the termination of this Agreement.

SECTION 7, ' Liability.

7.1 Hazardous Materials and Envitonmental Liability.

) If the performance of this Agreement creates any solid or
Hazardous Materials (e.g., the removal of any mateérials from the trains that require disposal), said
Hazardous Materials shall be properly disposed of in accordarice with federal, state and local
laws, at the expense of the TPO. In no event shall the Port be identified as the generator of the
Hazardous Materials. The TPO shall notify the Port of any such Hazardous Materials and the Port
shall receive a copy of the results of any tests conducted on the wastes. The TPO shall hold
harmless; indemnify and defend the Port from any claims, costs, damages, fines or other penalties
arising from the disposal of any Hazardous Materials created by the performance of this
Agreement, regardless of the absence of n&glngnce or other malfeasance by TPO, This provision
shall survive the termination or expiration of this Agreement,

b) At no time duting the term of this Agreement shali the TPO or its
designee, without first obtaining the written éansent 6f fhe Port, maintain, treat, dispose of, store
or have on the Corridor and/or Port Propesty, or peomi other parly to have, maintain, treat,
dispose of, or store on the Comidor and/er Port | nything which is classified by federal,
state or local laws as Hazardous Mawrla}s OF wﬁ s a permit for the storage, treatment,
disposal, handling or meaintenance of it fmm 2 guthority. This excludes (1)
transport or storage of materials by oron mi said transport or storage complies with all
Environmental Lews, including the Hazardous. M&t, als Transportation Act, 49 U,S.C. Section
1801, et seq., and Sections 2.1 ¢).and 6.1 g) of this Agreement; and (2) petrolenm products,
lubricents, antifrecze and such othcr materjals t ybc nomually consumed in the daily
operations of a railroad. Any permits required in’ eomphanoe with this provision and all federal,
state or local laws shall be obtained at TFO’s sole cost.

) The TPO fusther #grees to indempify and bold Port harmless from
all costs, expenses, liabilities, demands, claims, causes of ‘actipn at law or in equity whatsoever
erising from its, or any of its contraetors, agents or invitees’, freatment, disposal, storage,
maintenance or handling of any Hazardous Materials on ﬁte. Corridor and/or Part Property during
the term of this Agreement, including; bist not Hmited 1o, the cost of clean-up, environrnental
damage assessments, defense and raascmhle aitomey s'fees. The Port agrees to cooperate in the
prosecution and collection of all costs, mses, liabilities, demands, and claims, associated with
any treatment, disposal, storage, maintenance.or handling of any Hezardous Materials on the
Corridor and/or Port Property, including, but not limited to, the cost of clean-up, environmental
assessments, defense and reasonable attorney’s fees, prior to bccupancy by the TPO, against any
identified responsible party.

d) The provisions of Sections 7.2 through 7.6 shall in no way limit or
reduce the application, enforceability or effect of this Section 7.1,




7.2 Assumption of Responsibility.

a) Except as otherwise expressly provided in this , TPO will assume
all Losses and. will indemnify Port for all Losses which arise from TPQ’s presence on-the
Corridor or on Port Property without regard to fault, failure, negligence, misconduct, malfeasance,
or misfeasance of TPO or its employees; agents:or servants.

b The allocation of responsibility for Losses under this applies only
to Losses proximately caused by incidents ocearring on or adjacent to the Corridor or Port
Property, and arising out of TPQ’s presence on the Corridor, or on Port Property.

c) All costs and expenses incurred 1 connection with the
investigation, adjustment and defense of any claim or suit shall be included as part of the Loss for
which responsibility is assumed under the terms of this ; including, without limitation, salaries or
wages and associated benefits of, and out-of-pocket expenses incwred by or with respect to,
employees of cither party engaged directly in such work and a reasonable amount of allocated
salaries and wages of employees providing support services to the employecs so engaged directly
in such work.

7.3 Allocation of Responsibilities,

a) Invitees. Losses arising out of personal injury (including bodily
injury and death) to, or property damage suffered by, an invitee of either party shall be the
_responsibility of and borne and paid solely by TPO, ‘except as otherwise provided in Section 7.3
a)1 and Section 7.4. Consuliaints and contractors of TPO, and any person who is on, or has
property on, 4 train or other rolling stock operated by or forthe.account 6f TPO or admitted to
operate on the Corridor (other than an employee of TPO engaged in performing duties for TPO),
shall rebuttably be presumed to be an invitee s£TPO.

i. - Ifaninvitee of Portis negligent and causes Losses to TPO or Port,
Port will be responsible for such Losses and will indemnify TPO.

b) Persons Other Than Invitegs. Except as provided in Section 7.4,
Losses arising out of personal injury (incl'udiﬂg bodily injury and death) 1o, or property damage
directly suffered by any person who is not an invitee of Port or TPO (including, without
limitation, Port, TPO, employees of Port or TPO while engaged in the performance of their duties
&s an employee, persons in adjacent public streets (i ncindmg peblic sidewalks), and trespassers),
shall be the responsibility of and bome and paid exchisively by TPO.

c) Unenforcegbility. if any of the provisions of this Section 7.3
would otherwise be prohibited by or unenforceable under the laws of Washington State (including
& determination by a final judgment of a Washington State court with jurisdiction that
indemnification-under the circumstances involved is against the public policy of Washington
State}, the indemnity provided by such provision shall be deemed 10 be limited to and operative
only to the maximum extent permitted by law.. Witbout limitation, if it is determined by a final
judgment of 2 Washington State court with jurisdiction that any law or public policy of
Washington State prohibits the indemnification of a party for its own sole negligence in any
instance covered by the provisions of this Séction 7.3, those provisions shall be deemed to
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exclude indemnification for:sich party’s sole niegligence but to permit full indemnification, as
specified in this Section 7.3, if both parties were negligent

74 Excluded Conduct.

“Bxcluded Conduct” shall méan conduct by a supervisory level'or higher emplovee of
one of the pasties, where such conduct is alleged in a properly filed complaint by a plaintiff or
plaintiffs as the basis for an award of exemplary 0r punitive damages under Washington State
law, and actually resnlts in‘an award of exemplary or punitive damages by a jury after trial of the
issues and exhaustion of judicial appeals which would permit the award of exemplary or punitive
damages. Neither party shall be indemnified for any Loss resulting from its own Excluded
Conduct, and in any such case such party shall'be responsible for and bear the Loss il proportion
to its relative degree of fault and be responsible for and bear all exemplary or punitive damages,
if any, resulting from its Excluded Conduct. If g party asserts that the other was guilty of
Excluded Conduct and ‘denies liability for indemnification of the other party based thereop, the
party asserting such Excluded Conduct shali have the burden of proof in establishing such
conduct.

7.5 Scope of Indemonification.

a) In any case where a party is required under the provisions of this
to bear a Loss, it shall pay, satisfy and discharge such Loss and all judgments that may be
rendered by reason thereof and all costs, charges and expenses incident thereto, and such party
shall forever indemnify, defend and hold harmless the other party and its commissioners, tnistees,
directors, officers, agents, employees, shareholders, parent corporations, subsidiaries and
sffiliated companies, or governmental entities from, against and with respect to any and all Losses
which atise out of or result from the incident giving rise thereto.

b) TP O hereby waives any immunity TPO may have under applicable
workers’ compensation benefit.or disability laws (inchiding but not Hmited to Title 51 RCW) in
cormection with the foregoing indemnity. 'Such waiver shal] not prevent TPO from asserting such
immunity against any other person or entities. TPO AND PORT AGREE AND ‘
ACKNOWLEDGE THAT THIS PROVISION IS THE PRODUCT OF MUTUAL
NEGOTIATION,

¢) TPO shall indemnify, hold harmless and defend Port from any and
all Railroad Unemployment Insurance Act (45 U.S.C.A. §§ 351 et seq,), Railroad Refirement Act
(45 U.S.C. §231 et seq.), Railway Labor Act{45 U.S.C. Sec. 151 et, seq.), Feceral Employers
Liability Act (45 U.S:C. Sec 51 et. seq.), common carrier obligations pursuant to (49 U.S.C. Sec.
10101 et. seq.), and any Federal rail safety legislation, that arise from TPO’s use of the Corridor
and the Port Property.

7.6 Procedure.

a) If any claim or demand (short of a lawsuit) shall be made by any
person against an indemnified party under this; the indemnified party shall; within thirty (30)
days after actital notice of such claim or demand, cause written notice thereof to be given to the
indemnifying party, provided that failure to notify the indemnifying party shall not relieve the
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indemnifying party from any liability which it may hayve to the indemnified pasty under this
except to the extent that the rights of the mdemmfying party are in fact prejudiced by such failure.
The indemnifying party shall have the right, at its sole cost and expense, to control (including the
selection of counsel reasonably satisfactory #0 the indemnified party) or to participate in the
defense of, negotiate or settle, any such claim er demand, and the parties agree to cooperate fully
with each other in connection with any suck defense, negotiation or settlement. In any event, the
indernnified party shall not make any settlement of any claims or demands which might give rise
to liability on the part of the indemnifying party under this without either providing the
indemnifying party with a full release with respect to such lability or obtaining the prior written
consent of the indemnifying party, which conserit shall not be unreasonably withheld, conditioned
or delayed.

b) In the event any lawsuit is commenced against either party for or
on account of any Loss for which the other party may be solely or jointly liable under this
Agreement, the party sued shall give the other party timely written notice of the pendency of such
action, and thereupon the party so notified may assume or join in the defense thereof. Ifthe party
so notified is liable therefor under this Agreement, then, to the extent of such lability, such party
shall defend, indemnify and save harmless the party so sued from Losses in accordance with the
liability allocations set forth in this Agreement. Neither party shall be bound by any judgment
against the other party unless it shall have been so notified and shall have had reasonable
opportunity {o assume or join in the defense of the action. - When so notified and the opportunity
to assume or join in the defense of the action has been afforded, the party so notified shall, to the
extent of its liability under this Agreement, bz bound by the final judgment of the court in such
action.

c) Subject to the provisions of Section 7.6 8), on each occasion that
the indemnified party is entitled to indemnification or reimbursement under this , the
indemnifying party shall, at each such time, promptly pay the amount of such indennmification or
reimbursement. If the indemnified party is efititled to indemnification tinder this  and the
indemnifying party does not elect to control any legal proceeding in connection therewith, the
indemnifying party shall pay to the indemnifred party an amount equal to the indemnified party’s
reasonable legal fees and other costs and expenses arising as aresult of such proceeding,

d) Any dispute between the parties as to the right to indemnification
or the amount to which it is entitled pursuant to such right with respect to any matter shall be
submitted to arbitration pursuant {6 of this Agreement.

7.7 Compliance with Laws.

Both parties shall comply with all applicable federal, state and local laws and regulations,
and all applicable rules, regulations or orders promulgated by any court, agency, municipality,
board or commission. If any failure of either party to comply with such laws; regulations, rules.
or orders in réspect to that party’s use of the Corridor results in any fine, penalty, cost or charge
being assessed against the other party, or any Loss, the party which failed to comply agrees to
reimburse promptly and indemnify; protest, defend (with counsel reasonably acceptable to the
indemnified party) and hold harmlesgthe other party for such amount,




7.8 Delay/Interruption of Service.

Port shall not be held Hablc for any delay or interruption to the trains, locomotives or cars
of TPO unless due to Exclizded Conduct or except as otherwise provided forin Section 7.3 §

7.9  No Limitation or Risk Allocation.

The provisions of this Section 7 shall epply notwithstanding the proviswns of Section 8,
In no event shall the indemmification provisions of this Section 7 be Hmited to the insurance
coverage required under Séction §.

7.10 Stetutory Pefenses.

All statutory defenses and limitations appliceble to Port shall be retained by Port with
respect to parties other thai TPO, and none gre infended to be waived with respect to-parties
other than TPO by Port under this Agreermesnt.

7.11  Survival,

The provisions of this Section 7 shell survive the termination or expiration of this
Agresment.

SECTION 8. Insurance.
8.1  Freight Rail Service Coverage,

TPO shall obtain and maintais freight service general lisbility insurance written on at
“occurrence” basis, with minimum limits of Five Million Dollars ($5,000,000) per occurrence.
The Port shali be listed as an additionsl insured for ongoing and completed operations. Coverage
shall include contractual liability coverage with no exclusions relafive o rail operation.
Coverage for punitive damages shall be included to the extent such coverage is permitted under
Washington State law. Insurance shall be placed with a company having a current A. M. Best’s
Insurance Guide Rating of gi least “A™ or equivalent, and-admitted a5 an insurer by the
Washington State Office of the Insurance Commissioner, - TPO may self-insure to an smetnt 16¢
to exceed One Million Dollers (51,006,000) provided that iotel coverage Hmits (self-insurance
plus excess liability insurance) are at Jeast to the amounts stated within this Section; provided
further, that this senterice shall not inure to the benefit of TPO’s successors or assigns without
the reasonable written consent of the Port.

a} The policy required under this Section 8.1 shall include general
liability property damage and bodily injury coverage for operation of Freight Rail Service along
with any related operation, maintenance, and construction on or about the Corridor and Port
Property by the TPO. 1f the policy exchudes maintenance and constrction on or about the
Corridor and Port Property, a Separate rarlroad protective hab:hty policy shall be issued in the
name of the Port with minimum limits of Twe Million Dollars (§ 2,000,000) per occurrence for
bodily injury and property damage, and Five Million Dollats (3 5,000,000} inthe agpregate.




; b) The policy required under this Section 8.1 shall also include

ution coverage whether incurred during operations or during maintenance or construction. = If
- general lability policy contains pollition exclusion, a separate pollution policy shall be
chased with minimum limits of Three Million Dollars ($3,000,000) per occurrence, and Five

o puEg
_ Million Dollars ($5,000,000) in the apgrepate.

c) The policy Eimits required under this Section 8.1 shall be adjusted
by the parties every three (3) years to reflect industry standards, Hability claim trends and market
conditions. ‘

8.2 . Excursion Rail Service Coyerage.

TPO shall obtain and maintain geseral liability insurance with an excursion/passenger
endorsement, and written on art “occurrence”™ basis, with minimum limits of Twenty-five Million
Dollars ($25,000,000) per occurrence and in the aggregate for all Excursion Rail Service in
which total passenger and crew count fs 50 or less; and Fifty Million Dollars ($50,000,000) per
occurrence and in the aggregate for all Excursion Rail Service in which total passenger and crew
count exceeds 50. The Port shall be listed 45 an additional insured for ongoing and completed
operations. Coverage shall includecontrectual liability coverage with no exclusions relative to
rail operation.” Coverage for punitive damages shall be included to the extent such coverage is
permitted under Washington State law, Insurance shall be placed with a company having &
cumrent A, M, Best's Insurance Guide Ratmg of at least “A” or equivalent; and admitied as an
insurer by the Washington State Office of the Insurance Commissioner. TPO may self-insure to
an amount not to exceed Five Million Dollars ($5,000,000) provided that total coverage Jimits
(self-insurance plus excess liability mmrmec) are at least 1o the amounts stated within this
Section; provided further, that this senterice shell not inure to the benefit of TPO's successors or
assigns without the reasonable written consz:ut of Port,

a) The policy reguired under this Section 8.2 shall include general
liability property damage and bodily injury coverage for eperation of Excursion Rail Service
along with any refated operation, maintehance, md construction, on or about the Corridor and
Port Property by the TPO. If the policy excludes maintenance and construction on or about the
Corridor and Port Property, a separate rdflioad prewt‘,th liability policy shall be issued in the
name of the Port with minimum limits of Two Million Doflars (§ 2,000,000) per occurrence for
bodily injury and property damage, and Six Mﬂlmn Dollars (% 6,000,000) in the aggregate.

b) The policy regpired uaader fms Section 8.2 shall also include
poliution coverage whether incurred during operations or during maintenance or construction.  If
the general liability policy contains poltution exclusion, a separate pollution policy shall be
purchased with minimum lirits of Three Million Dollars ($3,000,000) per occurrence, and Six
Million Dollars ($6,000,000) in the aggregate.

c) The policy limits required under this Section 8.2 shall be adjusted
by the parties every three (3) years to reflect industry standards, liability claim trends and market
conditions. v




83 Automobile Coverage.

TPO shall maintain general automobile liability insurance of not less than One Million
Dollars ($1,000,000) per occurrence, combined single limit for bodily injury and property
damage using ISO Form CA 00 0] (or equivalent). Coverage shail extend to all owned, non-
owned, hired, leased, rented, or borrowed vehicles. The policy shall contain & waiver of
subrogation in favor of the Port,

84 Evidencé of Insurance.

Prior to the Execution Date , and anmally thereafter, TPO shall forward evidence of
insurance as required in this Sectlon including evidence e Post’s status as an additional
insured for the Freight Rail Service and Exoarsion Ruil Service policies; and & written copy of
the waiver of subrogation for the automobile Eishility pelicy. Upon request from the Port, TPO
shall forward certified copies, within 30 days of the request from the Port, of any binders,
policies, and declarations of insurance that is required by this Agréement.

8.5 . NoPort Deductibie.

No policies obtained by TPO for th' - Agreement shall contain a deductible obligation for-
the Port. If the policy is issued with sle option, the TPO shall be liable for all
deductibles, as well as any applicable allocated loss adjustiment expenses if applicable. ' All costs
incurred by a program of self-insurance, inefuding self-insurance as identified in Sections 8.1
and 8.2 are to be borne by TPO.

8.6 = Additional Documentation = ﬁdﬂm

If self -insurance 1s utilized for a portion of the eovcmge permitted in Sections §.1 and
8:2, evidence must be provided to the Port of the TP()’s net worth, a copy of the roost recent
audited financials, and & writter: des tmn of the self-insurance program, This must be
submitted with the other documentation required in Section 8.4.

8.7 licabilit fW'o

TPO is fully responsxb]:e forascertaining the applicability of Title 51 Industrial Insurance,
of the Revised Code of Washington, as well any. federal {aws that pertain to workers
compensation coverage forrailroad employees and speratory, such as the Federal Employers’
Liability Act (FELA). TP shall comply with all required workers compensation requirements
whether through purchase of cormercial insurance or as a qualified self insurer. In the event
FELA is the applicable cwmgennder this Agreement, TPO shall provide the Port with
evidence of coverage.  An insurance certificate shall be additionally required to show evidence
of other applicable worker compensation ¢overage.

a) In the event Title 51 of the Revised Code of Washington applies to
this Agreement, TPO shall submit a current employer liability certificate as issued by the
Washington Department of Labor and Industries that shows the stats of TPO worker

compensation account prior to the Execution Date of this Agreement. TPO shall list here their
UBI Number 602-672-764 and their State Worker Compensation Account Number
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.TPO shall also provide the Port with Washington State Stop Gap employers’ ligbility
insurance. This shall be in an amount of One Million Dollars ($1,000,000) per accident and One
Million Dollars ($1,000,000} per disease using ISO CG 04 42 11 03 or equivalent. This coverage
may be provided by endorsing the primary general liability policies identified in Sections 8.1 and
8.2. To the extient applicable, there shall be no exclusions reiative to ratlroad workers or workers
covered under the Federal Employers” Liability Act, :

8.8 PrmarvInsurance.

TPO's jnsurance shall be primary with respect 1o its obligations under this Agreement
and non-coptributory with respect to any covesage the Port may have.

8.9 Maintaining Insurance Requirements,

TPO’s tnsurance requirements shall be maintained for the full term of this Agreement and
shall not be permitted to expire or be canceled or materially changed. Each such insurance
policy shall be endorsed to state that coverage shall not be suspended, voided, ¢anceled, or
reduced in coverage or limits except after thirty (30) days’ prior written notice has been given o
each insured and additional insured, including the Port,

B.10- " Statutory Defenses.

All statutory defenses and limitations applicable to TPO shall be retained by TPO with
respect to parties other than the Port, and none are intended to be waived by TPO with respect 10
parties other than the Port by the acquisition of issurance by TPO or under this Agreement.

8.11" Failure to Maintain Insurance;

A failure of TPO to maintain the insirance required by this 'Section 8 shall not relieve
TPO of any of its linbilities or obligations under this Agreement,

812 Waiver of Subrogation.

Every policy of insurance required under this Agreement to be held by TPO shall include
a waiver of 2l rights of subrogation against the Port.

8.13° Other Insurance,

TPO shall require that all of its confractors.and sub-subcontraciors carry a railroad
protective Hiability pohcy with minimum lradts of Two Million Dollars (8 2,000,000) per
occurrence for bodily injury and property damage, and with an aggregate policy Hmit of no less
than Six Million Dollars ($6,000,000).. Said policy shall name the Port as an additional insured.




SECTION 9. Compensation and Billing.

9.1 - Invoices.

Any Invoice or Invoices submitted to the parties under this Agreement (“Invoice”
“Invoices™) must be itemized with a detailed description of the work performed, the date of such
work, the person performing such work, the fime expended and the associated hourly billing rate
or charge for such work, and any reimbursshle expenses (including, without limitation, the cost
of materials used) incurred in the performanee of the work. The party requesting rejmbursement
shall certify that it has actually incurred the expenses set out in its Invoice. Invoices for
reimbursable expenses may not exceed the gut-of-pocket expense for such items. Invoices shall
be paid within thirty (30) days after receipt thereof by the payor: If 4 party disputes any iters on
an Invoice, that party may deduct the disputed item from the payment, but shall not delay
payment for the undisputed portions. The amounts and reasons for such deductions, if any, shall
be documented to the other party within thirty (30) days after receipt of the Invoice, Onee
documentation is given-for the disputed amounts, and acgepted by the paying party, the disputed
amounts shall be paid by the paying party with fifieen (15) days after receipt of the
documentation, No Invoice shall be submitted later than one hundred twenty (120) days after the
last day of the calendar month in which the reimbursable expense or cost covered thereby is
incurred.

9.2 Audit.

So much of the books, accounts.and records (except for privileged or confidential
tecords) of each party hereto as are related 1o the subject matter of this Agreement shall at all
reasonsble times be open to mspection and swdit by the authorized representatives and agents of
the parties. Ali accounting records and other supporting papers shall be maintained for a
minimum of three (3) years from the date thereof. If work relating to this Agreement is funded
in whole or in part by & federal grant, the Comptroller General of the United States and
authorized representatives of the federal agency furnishing the grant shall have the right fo
examine and audit such books, accounts, and records in accordance with apphcabla federal laws
and regulations.

93 Supporting Documentation.

Upon request, a party disputing the zccuracy of any Invoice shali be entitled to receive
from the invoicing party copies of such supporting documentation and/or records as are kept in
the ordinary course of the invoicing party’s business and which are reasonably necessary to
verify the accuracy of the Invoice as rendeied.

0.4 . Fees.
9.4 Fees. TPO shall pay the Port:

a) A fee of Tert Thousand Dollars ($10,000.00) payable on the
closing of the transaction between the Port dnd BNSF referenced in Recital A; and




b} A quarterly fee based on the TPO’s traffic volume calculated as
follows:

$10.00 per loaded freight car; and

$.10 per excursion passenger carmed. For purposes of this Section 9.4, the
term “excursion passengers” shall inchide passengers carried by another operator
pursuant to @ contract with TPO; and

5% of gross miscellaneous revenue; including but riof imited to, car
storage revenue.

) Additional Feg: TPQ represents and warrants that its written
application for RRIF financing, which it has heretofor submitted to the FRA, expressly anticipates
using a portion of the RRIF funds to pay the Additional Fee described herein, and that 45 USC
§822(b)(1), provides that . RRIF funds may be used to (4) acquire, improve, or réhabilitate
intermodal or rail equipment or facilities, inéhisding track, components of track, bridges, yards,
buildings, and shops; (B) refinance outstanding debt incurred:-for the purposes-described in
subparagraph (A); or (C) develop or establish new fnterfnodal or railroad facilities.”. Upon TPO
receiving documentation from the FRA acknowledging receipt of any required credit risk
premium payment by TPO and approving the disbursement of RRIF loan financing to TPO for the
Additional Fee, an additional fee of Nine Hundred Ninety Thousand Dollars ($$90,000.00) shall
be payable to the Port within thirty (30) days of said disbursement; This fee shall be in addition to
the fees and payments required under Section 9.4 b):

d) All fees payable by TPO under Sections 9.4 b) shall be payable at
the end of the quarter following the quarter during which the fees accrued. For example, fees for
Quarter. 1 (Jamary-March) shall be payable at the end of Quarter 2 (April-Juric), or on June 30"
Notwithstanding the foregoing, any fees owed at the termination or explratxon of the Agreement
shall be peid to the Port within 30 days of said éxpiration or termination.

: e) When submitting payments to the Port under Sections 9.4 b), TPO ’
shall include a statement 0f its traffic and passenger volumes, including &1l car counts:and
tonnages in support of the amount of the fees.

1) All fees referenced in this Section §.4 are the same and are not in
addition to the fees payable under Section 10.4 of the License.

SECTION 10, Coordination:

10:1 - Coordination Committee.

Port and TPO shall establish a Coordination Committee consisting of at least two (2)
representaiives of each party. The Coordination Comuuttee shall be a forum for the parties to
share information, discuss matters submitted by one party to the other party forreview and/or
approval, and seek resolution of any issues between the parties with respect to this Agreement.
The Coordination Committee shall meet regularly (in person or telephonically) and also as
necessary to address issues between the parties that require prompt resolution;




SECTION 11. Binding Arbitration.

11.1.  Controversies Subiect to Arbitration.

Any and all claims, disputes or confroversies between Port and TPO arising out of or
concerning the interpretation, application, or implementation of this Agreement that caninot be
resolved by the parties through the Coordination Committee or by negotiations shall be
submitted to binding arbitration administered by the American Arbitration Association (“AAAY)
under its Comsmercial Arbitration Ritles, except as otherwiss provided in this Section. If the
AAA discontinués ‘promulgation. of the Cmnmerc;al Atbitration Rules, the parties shall use the
AAA’s designated successor rales, and if the AAA does ot des;gnate suceessor rules, the parties
shall agree on other rules. The judgmient on the award rendered by the arbitrator may be entered.
in any court having jurisdiction thereof.

1.2 Selection of Arbitrator.

In the event a claim, dispute or controversy arises, either party may serve a written
demand for arbitration upon the other party. Ifthe ¢laim, dispute or controversyisnot resolved
by the parties within thirty (30) days afler the service of the demand, the matter shall be deemed
submitted to arbitration.. If within forty (40} days after service of the demand, the parties have
not selected & single arbitrator, each party shall within an additional ten (10) days thereafier
select an arbitrator, In such cage, if cither party has not selected an arbitrator within ten (10) days
after receipt of notice that the other party has selected an arbitrator, the arbitrator selected by the
other party shall arbitrate the claim, dispute of controversy. The two selected arbitrators shall
select a third arbitrator. If the two arbitrators are unable to agree upon the third arbitrator within
ten (10) days of the selection of the two selected arbitrators, the AAA shall select the third
arbitrator. The arbitrator(s) shall be disinterested.

11.3: ‘Expedited Atbitration Schedule.

a) In the event either party reasonably finds that the issues of any
claim, dispute or controversy are likely to directly, imminently, materially and adversely affect
htiman health or safety, either party may request, in the arbitration dendand delivered pursuant to
Section 11.2, an expedited arbitration procedure as set forth in this Section solely for the purpose
of obtaining a prowsmna] remedy that by law or in equity could be imposed in a court proceeding
against a rail carrier subject to the jurisdiction of the Surface Transportation Board (e.g.,
ternporary restraining order, preliminary injuniction or injunction);

b) Within five (5) days after service of a demand for expedited:
arbitration, the parties shall agree on an arbitrator. If the parties fail to agree on an arbitrator
within such five (5) day period, each party shiell within two (2) days thereafter select an arbitrator:
In such case, if either party has not selected an arbitrator within two (2) days after receipt of
notice that the other party has selected an arbitrator, the arbitrator selected by the other party shall
arbitrate the claim, dispute or controversy. Otherwise, the two selected arbitrators shall select a
third arbitrator. If the two arbifrators are unable to agree upon the third arbitrator within two (2)

. days of the deadline for the selection of the two selected arbitrators, the A& A shall select the third
arbitrator. The arbitvator(s) shall be disintercsted.
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‘ ¢} The expedited arbitration hearing shall commence no later than fen
{10) days after service of a demand for expedited arbitration and shall be conchuded on the same
day. The arbitration decision shall be rendered by the arbitrator(s) in writing on or before the day
following the arbitration heating. ‘

dy Prior to rendering any decision, the arbitrator must find that the
issues of the claim, dispute or controversy are likely to direct]y, imminently, materially asid
adversely affect human health or safety. In the event the arbitrator finds that the foregoing criteria
have not been met, the proceeding shall be dismissed without prejudice and the parties shall
proceed with the arbitration procedure and schedule set forth in Sections 11:1and 11.2 and;
provided, however, that no new demand for arbitration need be served by the party demanding
arbitration, : ‘

11.4  Pending Resolution.

During the pendency of such arbitration proceedings, the business and the operations to
be conducted, and compensation for service under this Agreement, to the extent that they are the
subject of such controversy, shall continue to be transacted, used and paid in the manner and
form existing prior to the arising of such controversy, unless the arbitrator shall make a
preliminary ruling to the contrary.

11.5 ' Cost of Arbiration.

Each party solely shall bear the attomeys’ fees, costs and expenses incurred by it in
connection with such arbitration; provided, iowever, the arbitrator shall have the power to award
attorneys™ fees and. costs to either party if the arbitrator determines in its reasonable discretion
that the position of the other party to the arbitration was frivolous.

SECTION 12. Term and Termination.

12.1  Temn,

The initial term of this Agreement shal! expire on the 10™ anniversary of the Execution
Date. So long as TPO is not in:default withrespect to a material ferm or condition of this
Agreement, TPO may elect to continue this Agreement for one (1) additional renewal terin of ten.
(10) years by giving Port written notice of such intent at least one (1) year prior to the expiration
of the initial term, Noowithstanding the foregoing, this Agreement shall terminate 60 days after
written notice by Port to TPO that TPO.1s in default with respect t10'a material term or condition
of this Agreement, which default has not been cured on or prior to such 60™ day.

12:2  Temination for Abandonment,

In the event that TPO, or a penmitted successor or assign, lawfully abandons,
discontinues or otherwise lawfully ceases to provide Freight Rail Service on the Comridorby
obtaining any necessary authority or exemption from the Surface Transportation Board (“STB”),
Port may choose 1o (1) terminate this Agreement upon ninety (90) days written notice to TPO; or
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(2) terminate all the rights of TPO, or that of a permitted successor or assign, to provide Freight
Rail Service over the Corridor under this Agreement. Notwithstanding the previous sentence,
after the termination of this Agreement under this Section, TPO may, with Port’s approval,
continue to provide Excursion Rail Service aver the Corridor. In all gvents, TPO shall remain
liable for all accrued or continuing obligations under this Agreement, and all obligations required
upon termination and suwrrender of the Corridor.

-12.3 . Offers of Financial Assistancs (“OFA™).

In the event TPO, or 2 permitted successor or.assign, secks STB authority (or an
exemption therefrom) to abandon any portion or segment of the Corridor, if TPO receives an
OFA with respect thereto, TPO shall prompily notify Port, Port (or its designee) shall submit its
own OFA and TPO shall accept the OFA submitted by Port (or its designee) for the offer amount
of §1.

12.4" Railbanking:

In the event TPO, or a permitied suciessor or assign, seeks STB authority (or an
exemption therefrom) to abandon any portion or segment of the Corridor, if Port; King County
(“County™), or the designee of either of them: timely files with the STB a Statement of
Willingness to Assume Financial Responsibility (“SWAFTR”) meeting the reqiirements of the
STB’s regulations, TPQ shall file with the STB: (i) an expression of willingness to enter into a
railbanking/trail use sgreement; (ii) a statement that TPO and Port, or TPO and County, or TPO
and such designee, have entered into such an egreement; and (iii) a request that the STB issue a
Notice of Interim Trail Use (“NITU™) or a Cerfificate of Interim Trail Use (“CITU”) (as
appropriate). Upon the effective date of each sach NITU or CITU, TPO shall transfer to Port {or
Port’s designee) TPQ’s right to restart freight rail service on the portion of the Corridor that is
the subject of the SWAFR,

12.5° Binding Successors; Assigrmment.

This Agreement shall be binding upon, and inure to the benefit of, the parties hereto and
their respective permitted successors and assigns, except that TPO may not assign its rights and
obligations under this Agreement without the prior written consent of Port, which consent may
not be unreasonably dented, delayed or conditioned. Any assignment, encumbrance or other
transfer in violation of the foregoing shall be void. Port may assign its rights and obligations
under this Agreement freely.

12.6 Notices.

Except as otherwise expressly provided in this Agreement, all notices and other
communications under this Agreement shall be in writing and shall be deemed to have been duly
given (2) on the date of delivery, if delivered personally to the party to whom notice is given, or
(b) at the earlier of actual receipt or the third business day following deposit in the United States’
mail, postage prepaid. Notices and other communications shall be directed to the parties at the
addresses shown below. A party may change its person designated to receive notice or its
address from time to time by giving notice to the other party in accordance with the procedures
set forth in this Section.
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Port: Port of Seattle
P.O. Box 1209
Real Estate Division
Seattle, WA 98311
Telephone No. 206-728-3722

If delivered:

Port of Seattle
2711 Alasken Way
Seattle, WA 98121

TPO: GNP Rly. Irc.
403 Garfield Street #20
Tacoma, WA 98444
Aftention: Thomas Payne
Telephone No. 253-459-9702

12.7 . Headings

The section and subsection headings in this Agreement are for convenience only and
shall not be used in ite interpretation or considered part of this Agreement,

12.8 - Integration. Amendment, and Waiver.

This Agreement controts all the rights and obligations of TPO and Port as to the
operation of Freight Rail Service and Excursion Rail Service on the Corridor.: (The License
controls all the rights and obligations of TPO and Port a3 to.the operation of Excursion Rail
Service on the Excursion Spur and Extended Excm'swn Spur, if applicable). This Agreement is
the entire agreement, and supersedes all pnor and conteraporaneous agreements, representations,
and understandings of the parties concerning the subject matter hereof. No supplement,
modification, or amendment of this Agreement shall be binding unless executed in writing by
both of the parties. No waiver of any provision of this Agreement shall be decmed, or shall
constitute, a waiver of any other provisiong, whether or not similar, nor shall any waiver
constitute a contmumg waiver. No waiver shall be binding unless executed in writing by the
party making the waiver.

12,9 Counterparts.

This Agreemerit may be executed in any number of counterparts, and by different parties
in separate counterparts, each of which, when executed and delivered, shall be deemed to be an
original and all of which counterparts taken together shall constitute but one and the same
instrument.  Facsimile signatures shall be desmed original for all purposes,

12.10 Governing I aw.

This Agreement shall be construed and interpreted in accordance with the laws of
Washington State and/or federal law, where applicable.




12.11 Time of Essence.

Time is of the essence of each and every provision of this Agreement.

12.12 Agreement Runs with Land: Kecordation,

This Agreement is made for the benefit of the Corridor and shall run with the tand, except
that any parcel transferred by the Port to an vnaffiliated person or entity for purposes other than
rail operations or trail use that does not contain any facilities used in connection with the rail
operations.intended by this Agreement shall be deemed removed from the Corridor or Port
Property as applicable. This Agreement shall bind and inure to the benefit of the parties’
respective successors in interest'in the Corrider to the extent stated in the prior sentence, This
Agreement shall be recorded, and each party, upon request of the other party, agrees to execute 4
document in récordable form evidencing the removal of any parcel from the Corridor or tbe Port
Property.

12.13 Not for the Benefit of Others.

This Agreement and each and every provision herein is for the exclusive benefit of the
parties hereto and not for the benefit of any third party, except that the provisions related to
railbanking in Section 12.4 are for the benefit of the County, Nothing herein shall be construed
to create or increase:any right in any third party to recover by way of damages or otherwise
against either of the parties hereto, except for the rights of the County under Section 12.4-

12.14 Attomneys’ Fees.

If any legal action or any arbitration or other proceeding is brought for the enforcement
or interpretation of this A greement, or because of an alleged dispute; breach, default or
misrepresentation in connection with any of the provisions of this Agreement, the prevailing
party or parties shall be entitled to recover reasonable attorneys” fees and other costs in
connection with that action ‘or proceeding, in addition to any other relief to which it or they may
be entitled.

12.15 Regulatory Requirements.

If avy governmental ‘agency imposes any requirement on either or both of Port and TPQ
which Port can reasonably demonstrate would not have been imposed but for TPO’s use of the

Corridot for TPO’s Preight Rail Service or Excursion Rail Service, the entire cost of compliance
shall be borne solely by TPO, including, without limitation, costs and expenses for construction
and maintenance of improvements, relocation of Facilities, implementation of safety procedures,
and the filing of or participation in regulatory proceedings. Both parties shall reasonably
cooperate to ensure compliance with all such governmental requirernents. Notwithstanding the
foregoing sentence; TPO's cooperation shall not include any modification to, or restriction of, its
operations in the Corridor; provided, however, that TPO’s cooperation may include
mpdifications to the Facilities to the extent such modifications do not restrict TPQ’s operations,
and subject to TPO’s obligation to bear all costs and expenses'thereof,

;
i




12.16 : TPO Operating Data.

In the event of termination of TPO's operations, TPO shall, at the Port’s request and
expense, provide to the Port or the Port’s designee all data associated with TPO’s operations on
the Corridor, including, but not limited to, car tracing, shipper identification and rates, and
accounting records.: Provided, that in the event TPO’s operations terminate as a result of TPO
transferring ifs rights fo another operator, with the Port’s consent, such operating data shall be
transferred by TPQ to its successor at TPOs cost or that of TPO’s successor.

1217 Removal of TPQ’s Property.

Upon termination of this Agreement, TPO shall have ninety days from the date of
termination to remove all of TPO’s personal property and trade fixtures, so long as such removal
does not damage the Corridor or Port Property. If dameage results to the Corridor or to Port
Property as a result of TPO’s activities under this Section 12.17, TPO shall, at its sole expense,
restore or reimburse the Post for the cost to restore the Corridor or Port Property to as good
condition as they were prior to TPO’s removal activities, normal wear and tear excepted. If TPO
fails to remove any of the personal property and trade fixtures within the time authorized under
this Section, the Port may remove TPO’s property at TPO’s expense, subject to offset by any net
proceeds received by the Port from the sale of TPO’s property. TPO’s obligation to (i) restore
the Port for any damage to the Corridor or Part Property, and (i1} repay the Port for the cost of
any property removal shall survive the termination of this Agreement. All other property or
improvements placed on the Corridor or Port Property by TPO during the term of the Agreement
that do not constitute personal property or trade fixtures, shall become the property of the Port
upon termination of this Agreement.




12.18 - Encumbrances.

TPO may pledge or otherwise encumber its rights under this Agreement to secure its
obligations under any loan agreement or simdlar or related document; provided, however, that
such pledge or other encumbrance shall be subject to and subordinate to the rights of the Port and

its essignis unider this Agreement.

-~ IN'WITNESS WHEREOF, the parties hereto have executed this Agreement effeotive as
of the Execution Date.

PORT OF SEATTLE,
a Washington municipal corporation

By 7’4:/45211

Namc*
Title:

GNP RLY. INC;;
a Washington corporation

By._ /me fo.. &Aw,fédd

fhamac Fayue

Tluﬁ. dé«.ﬂoy&u = 4.¢:0.




STATE OF WASHINGTON

COUNTY OF TEME )

and State, personally appeared -

acted, executed the instrument.
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STATE OF WASHINGTON
COUNTY OF é l"‘“ﬁ\

and State, personally appeare

Washington municipal corporation; pes ‘
satisfactory evidence) 10 be the persons whose names are subscribed to the within instrument,
and acknowledged to me that they executed the same in their authorized capacities, and that by
their signatures on the instrument the persons, or the entity upon behalf of which the persons

Op 1248 2009,

) ss.

On /42?1&. /7 QOG‘fJ'bcfo»:g;mc a Notary Public in and-for said County

: -of the Port of Seatile, a
41y knowni to me (or proved to me on the basis of

WITNESS my hand and official seal.

Tltlee [Sethyn Thomas
Paged Namhe, ;

Ay NG /,
NOTARY PUBLIC in ané for the State of
Washington, residing at (g7 A 4L N
My commission expires g

I3

)

) ss.

)

re o, a Notary Public in and for said County
i of GNP Rly. Inc., 2 Washington

corporation, personally known to rme (or proved #0'me on the basis of satisfactory evidence) to be
the persons whose names are subscribed to the within instrument, and acknowledged to me that
they executed the same in their authorized capacities, and that by their signatures on the.
instrument the persons; or the enfity upon behalf of which the persons acted, executed the

instrument.

WITNESS my hand and official seal.

STEPHANY A OWENS
(SEMOTARY pUSLIC |
STATE OF WASHINGTOR
COMMISSION ExpiRes |
©APRIL 29 2013 b

1€ YPUBLIC in and for the State of
Washington, residing at Fo ‘
My commission expires. | Y—2 §-32 817
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