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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 32760 (SUB-NO. 46) 

BNSF RAILWAY COMPANY 
--TERMINAL TRACKAGE RIGHTS APPLICATION-­

THE KANSAS CITY SOUTHERN RAILWAY COMPANY AND 
UNION PACIFIC RAILROAD COMPANY 

REPLY OF THE KANSAS CITY SOUTHERN RAILWAY COMPANY 

INTRODUCTION 

Sixteen years ago the Surface Transportation Board (''STB" or "Board") declined to 

decide whether a terminal trackage rights application was necessary to allow BNSF Railway 

Company ("BNSF") to serve shippers in Westlake and West Lake Charles, LA or whether to 

allow for that access by overriding a series of private agreements entered into by the 

predecessors of Union Pacific Railroad Company ("UP") and The Kansas City Southern Railway 

Company ('~KCS"). Instead, the STB outlined a path for the BNSF to follow if those agreements 

blocked BNSF's access to shippers in the Lake Charles Area.1 

BNSF has not followed that path. The first step on the path outlined by the Board was 

for BNSF to negotiate with KCS and UP. BNSF has made no attempt to negotiate with KCS. 

The second step outlined by the Board was for BNSF to seek arbitration. To KCS' knowledge, 

BNSF has not asked UP to initiate arbitration. 

What BNSF has done instead is to skip to the Board's third step, filing an application for 

terminal trackage rights under 49 U.S.C. §11102(a) (''Application" or "BNSF-118"). BNSF's 

1 Union Pacific-Control-Southern Pacific, STB Docket FD 32760 (STB served Dec. 4, 1996) 
("Decision No. 63"). 



Application seeks an extraordinary regulatory remedy to impose direct operations over UP and 

KCS property. In so doing, BNSF is requesting this Board to override a series of contracts 

between UP and KCS and allow BNSF to operate over rail facilities of which KCS is a joint 

owner, without KCS' consent, so that BNSF can directly access a shipper that BNSF already 

serves via a reciprocal switch with UP or via a BNSF/barge routing. Yet, even KCS, a part 

owner of the joint facility, is not currently allowed under its contracts with UP to directly access 

that shipper for the same unit train service that BNSF requests. 

While BNSF claims that its access is necessary for BNSF to perform the competitive role 

that the Board envisioned for it in the UP/SP merger proceeding, in reality, there is even less 

reason now for the STB to grant BNSF direct access in contradiction to the UP-KCS joint facility 

contracts than there was when the Board declined to act sixteen years ago. As an initial matter, 

BNSF already serves the area via a series of settlement agreements, the UP/SP decision, and a 

series of private contracts between UP and KCS. BNSF has been serving those shippers in the 

Lake Charles area2 via reciprocal switching or under other arrangements for the entire sixteen 

years since the UP/SP merger decision and without complaint. BNSF has not found it necessary 

to seek direct access for that entire period in order to perform its competitive role. This alone 

justifies not moving forward with the Application at this time. 

In addition, the Board should not move forward at this time because the issue of BNSF' s 

claimed rights to access the Lake Charles area in contravention of the terms of the governing 

2 The Lake Charles area consists of three distinct railroad stations: Lake Charles, Westlake, and 
West Lake Charles. Prior to the UP/SP merger, Lake Charles was served exclusively by UP, but 
was open through reciprocal switching to SP and KCS. Westlake was served by KCS and SP 
jointly, but was open to UP through reciprocal switching. West Lake Charles was served by 
KCS and SP, and was not open to reciprocal switching by UP. CITGO, the shipper that is the 
focus ofBNSF's application, is located in West Lake Charles. Further, "Roseblufflndustrial 
Lead" is UP's (not KCS's) name for the jointly-owned track that BNSF seeks trackage rights 
over. Nevertheless, for simplicity, KCS will refer to the track by that name. 
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contracts is currently the subject of a federal court proceeding in Shreveport, LA. In that 

proceeding, the court has been asked to determine whether the contracts identified in Decision 

No. 63 allow BNSF access without KCS's consent. That court proceeding, if resolved in 

BNSF' s favor, would have significant impacts on whether or how the Board needed to act in this 

proceeding. 

In the meantime, while BNSF argues that its Application seeks to enhance competition at 

Westlake/West Lake Charles, BNSF fails to disclose that it is simultaneously seeking to 

eliminate competition at the origin for this very same traffic. Specifically, BNSF is trying to buy 

back from the State of Oklahoma the "Sooner Sub," where the traffic originates (See Exhibit A, 

September 11, 2012letter from BNSF Chairman and CEO, Mr. Matthew Rose, to the Honorable 

Gary Ridley, Secretary, Oklahoma Department of Transportation). The Sooner Sub is currently 

leased by a shortline railroad that can interchange the origin traffic to either UP, KCS, or BNSF. 

BNSF' s proposed purchase of the Sooner Sub would allow it to become the sole carrier at the 

origin for shipments to West Lake Charles originating on that line. 

In short, this proceeding is not about BNSF fulfilling its competitive role as envisioned 

by the Board in UP/SP Decision No. 44. BNSF has in fact been fulfilling that role by serving the 

Lake Charles area shippers for over sixteen years via reciprocal switch or under other 

agreements. Rather, this proceeding is really about BNSF failing to follow the pathway that the 

Board clearly outlined for BNSF to follow if BNSF wanted to access the Lake Charles area. If 

the Board truly meant what it said in Decision No. 63 and believes that parties should try first to 

resolve their differences by talking to each other or pursuing contractual remedies before seeking 
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regulatory intervention,3 the Board will order BNSF to abide by Decision No. 63. In so doing, 

the Board will either dismiss the Application outright, or, at a minimum, hold this proceeding in 

abeyance until BNSF follows the steps outlined in Decision No. 63.4 

ARGUMENT 

I. BNSF'S EFFORTS ARE INTENDED TO RESTRICT KCS'S ABILITY TO 
COMPETE AND ACTUALLY REDUCE THE COMPETITIVE OPTIONS 
AVAILABLE FOR OKLAHOMA CRUDE OIL SHIPPERS 

To analyze whether it is appropriate to set a procedural schedule, as requested by BNSF, 

or to dismiss or hold BNSF' s application in abeyance, it is important for the Board to understand 

the bigger picture - one that was not painted for the Board in BNSF' s Application. That bigger 

picture makes clear that this is not a case about BNSF "requiring" terminal trackage rights to 

compete or that BNSF direct access to Lake Charles area shippers is ''crucial" to BNSF's ability 

to serve the shippers. Instead, this case is about BNSF' s desire to control the traffic by depriving 

KCS of access to the origin of the traffic going to West Lake Charles, and to appropriate to itself 

part ofKCS's interest in a joint facility. If successful this would leave the BNSF with sole access 

to this traffic. 

3 "The Board favors the resolution of disputes through the use of mediation and arbitration 
procedures, in lieu of formal Board proceedings, wherever possible. n Assessment of Mediation 
and Arbitration Procedures, STB Docket No. EP 699, slip op. at 2 (served March 28, 2012). 
4 KCS is not addressing the merits ofBNSF's Application at this time. However, there is ample 
justification to dismiss the Application as insufficient. BNSF's filing does not contain 
information to support BNSF' s allegations that its proposed operation would satisfy the criteria 
of Section 11102(a). With approximately 50 shippers in the Lake Charles area potentially 
affected by BNSF inserting itself into this complex operating environment, BNSF's Application 
is remarkably devoid of any discussion of the operating problems associated with its access 
request. Likewise, the Application does not comport with the statute as BNSF offers to pay 
nothing for use of the property to which it seeks access nor does the Application discuss what 
"public interest" standard should apply - Midtec or the "bridge the gap" standard applied in 
merger proceedings. These issues alone would justify any decision dismissing the Application 
on its face. 
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BNSF argues that it needs terminal trackage rights over the track UP labels the Rosebluff 

Industrial Lead to directly serve certain shippers in the Westlake/West Lake Charles area, in 

particular, a CITGO refinery located in West Lake Charles, because such rights are "required'' to 

enable BNSF to implement rights it claims to have arising from the Board's UP/SP decision. 

BNSF-118. at 2. According to BNSF, direct service to the Lake Charles area shippers ''was 

crucial" to mitigating the potential competitive loss which Lake Charles area shippers would 

have suffered by an unconditioned UP/SP merger, BNSF-118 at 12, and that "direct BNSF 

access to Lake Charles area shippers is strongly in the public interest." BNSF -118 at 13. BNSF 

wants this Board to believe that only with direct access can BNSF play the competitive role that 

the Board designated it to play in the UP/SP merger. BNSF-118 at 13-14. 

BNSF' s statements are exaggerations intended to instill an unwarranted sense of urgency. 

BNSF has served shippers in the Westlake/West Lake Charles area for over 16 years. Lake 

Charles area shippers, including the CITGO facility noted by BNSF,5 have numerous 

competitive routing options-- UP direct, KCS direct, BNSF/UP (via a UP reciprocal switch or 

via haulage rights over UP), or BNSF/KCS (via a KCS reciprocal switch or via haulage rights 

over KCS). 6 Indeed, to be clear, BNSF has served CITGO specifically via a reciprocal switch by 

UP, as has KCS. 

5 It is important to note that prior to the UP/SP merger, West Lake Charles was served by KCS 
and SP, and was not open to reciprocal switching by UP. CITGO is located in West Lake 
Charles. Because of the access that BNSF gained in the UP/SP merger, which BNSF already 
uses to serve West Lake Charles, the CITGO facility actually has three carrier competition- UP, 
BNSF, and KCS. CITGO also has a rail/barge option and has recently taken crude oil from 
Stroud, Oklahoma into its facilities using a BNSF/barge routing. 
6 KCS and BNSF even have a marketing agreement governing various origins and destinations 
which was specifically amended in 2004 to govern KCS/BNSF movements to/from the Lake 
Charles area shippers. That agreement sets forth the division requirements and reciprocal switch 
charges that BNSF would owe to KCS in conjunction with Lake Charles area movements. KCS 
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KCS is not aware of one complaint in the last sixteen years by a Westlake/West Lake 

Charles shipper, including CITGO, or by BNSF, that BNSF's access was somehow insufficient 

or that BNSF was not competitive as envisioned by the Board in the UP/SP merger. At no time 

in the numerous progress reports submitted to the Board or in the numerous oversight 

proceedings did BNSF assert that its access via haulage or reciprocal switch made its service to 

Lake Charles area shippers non-competitive. Certainly BNSF cannot now say that direct access 

was "crucial" to its ability to compete or that direct access was "required" for BNSF to compete. 

BNSF has been competing there since 1996 and continues to do so. 

The reason for BNSF' s sudden desire for direct access is a movement of crude oil from 

Stroud, OK to the CITGO refinery in West Lake Charles. Yet, while pursuing direct access to 

CITGO - allegedly to foster competition - BNSF is simultaneously attempting to cut off 

competition at Stroud. 

Stroud is on the Stillwater Central Railroad ("SL WC"), a shortline railroad company 

indirectly owned by Watco Companies. (See· attached map, Exhibit B). SL WC operates the line, 

known as the Sooner Sub, via a lease from the State of Oklahoma. 7 The State of Oklahoma 

acquired the Sooner Sub from the BNSF in 1998.8 

Crude oil originating from Stroud on the SL WC has several routing options. The SL WC 

can interchange such crude oil at Tulsa with the BNSF or with SLWC's shortline affiliate, the 

understands that UP and BNSF have a similar haulage agreement, in addition to the settlement 
agreement between BNSF and UP arising from the UP/SP merger. 
7 See Stillwater Central Railroad, Inc. - Lease and Operation Exemption- the State of Oklahoma 
by and through the Oklahoma Department of Transportation, STB Docket No. FD 33621 (STB 
served July 10, 1998). 
8 See State of Oklahoma by and through the Oklahoma Department of Transportation­
Acquisition Exemption- The Burlington Northern and Santa Fe Railway Company, STB Docket 
No. FD 33620 (STB served July 10, 1998). 
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South Kansas & Oklahoma Railroad ("SKOL"), or SL WC can interchange with UP and BNSF at 

Oklahoma City. If SL WC interchanges the shipments with the SKOL, SKOL can then 

interchange this traffic with the KCS at Pittsburg, KS (See attached map, Exhibit C). In short, 

there currently are several routing options for movements of crude from Stroud to the West Lake 

Charles CITGO facility. There is also an active BNSF/barge routing competing with all-rail 

movements. 

While asserting that it is seeking to provide greater competition for CITGO, BNSF 

actually is seeking the opposite by seeking to shut down SLWC's operation of the Sooner Sub. 

BNSF is trying to get the State of Oklahoma to cancel its lease of the Sooner Sub to SL WC and 

to sell the Sooner Sub back to BNSF (Exhibit A). If such a transaction occurs, Stroud would 

become a captive point on the BNSF, eliminating origin competition. Likewise, CITGO would 

see its all-rail competitive options for Stroud-originated crude oil reduced from 3 to 1. 

Clearly, what this case is really about is not BNSF being able to compete with UP or 

KCS to serve CITGO. BNSF already serves that facility and has been able to do so for sixteen 

years. Rather, BNSF wants to cut offKCS and UP as competitive options, cont~ol the route, and 

no longer pay a switch or other fee to UP- as it apparently had agreed to do in privately 

negotiated agreements.9 The Board should not be a willing participant in BNSF's scheme. 

II. THE BOARD SHOULD DISMISS THE TERMINAL TRACKAGE RIGHTS 
APPLICATION, OR, AT A MINIMUM, HOLD IT IN ABEYANCE UNTIL BNSF 
FOLLOWS THE STEPS OUTLINED IN DECISION NO. 63 

BNSF' s Application sets forth the background of the proceedings related to BNSF access 

to the Lake Charles area, including KCS 's efforts to have the Board reconsider that access. 

9 Indeed, BNSF proposes to pay nothing for use of the proposed trackage rights lines. BNSF' s 
application specifically states that it will not pay terminal trackage rights charges, BNSF-118 at 
15, even though they are required by Section 11102(a). Neither does BNSF offer to negotiate 
such charges with UP and KCS, as required by Section 11102(a). 
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Decision No. 63 was the Board's response to KCS' reconsideration request. Decision No. 63 

specifically declined to resolve the issue of contractual constraints related to BNSF access, which 

constraints are now the subject of a proceeding before the U.S. District Court for the Western 

District of Louisiana. 10 Instead, Decision No. 63 directed BNSF to follow a specified course of 

action of negotiation and arbitration before attempting to gain access by a terminal trackage 

rights application. BNSF has not followed the course of action directed by the Board in Decision 

No. 63. This matter should be dismissed or held in abeyance until BNSF follows that course of 

action. 

BNSF' s access to the Lake Charles area resulted from merger settlement negotiations 

between UP, BNSF, and the Chemical Manufacturers' Association ("CMA"). Although the 

negotiations involved KCS' property, in addition to UP property, KCS, which was not an 

applicant in the merger proceeding, was excluded from the negotiations and agreements. This 

privately negotiated access via the CMA agreement was later imposed as a condition to the 

UP/SP merger and its provisions were expanded by the Board in UP/SP Decision No. 44, which 

approved the UP-SP merger subject to numerous conditions. 

When the Board issued Decision No. 44, adopting the various settlement agreements and 

expanding on BNSF' s access at Lake Charles, however, the Board was unaware of the contracts 

governing the use ofKCS and joint UP-KCS property in the Lake Charles area. 11 It wasn't until 

1° Kansas City Southern Railway Co. v. BNSF Railway Co., Civ. A. No. 5:13-CV-00098 (W.D. 
La.)(filed January 15, 2013)(Complaint attached as Exhibit D.) 
11 Prior to Decision No. 44, it was unclear whether UP had granted BNSF direct access to Lake 
Charles or access via reciprocal switch and through a haulage agreement. Upon learning about 
and reading the CMA Agreement, it was not clear to KCS whether BNSF' s access was to be 
direct access or via haulage or reciprocal switch. It wasn't until the Board adopted the various 
settlement agreements and then expanded upon BNSF' s access to West Lake Charles in Decision 
No. 44 that it became apparent that BNSF might assert that it was given direct access, contrary to 
KCS' contractual rights, absent a terminal trackage rights application or a Section 11321 general 
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KCS brought these contracts to the Board's attention that the Board first became aware of the 

contractual limitations on UP's rights to grant BNSF access and the potential effects on the · 

Board's expansion of that access. 

In KCS-65, KCS requested reconsideration and reopening of the Lake Charles area 

access granted in Decision No. 44. In objecting to the access provided by the CMA Agreement 

and the Board's expansion of that access, KCS argued that the four joint facility agreements 

between KCS and UP prohibited UP from granting BNSF access to tracks and facilities in the 

Lake Charles area without KCS' s consent. KCS asserted that BNSF should, at a very minimum, 

gain KCS's consent or file a terminal trackage rights application. 12 

In response, BNSF asserted that KCS' s consent was not required for BNSF to access the 

Lake Charles area. BNSF explained that it could elect to gain access to Lake Charles area 

shippers by reciprocal switch, rather than by direct service via trackage rights, in which case no 

contractual authority would be required because the joint facilities agreements would not be 

affected. 13 BNSF also argued that it could not have filed a ~erminal trackage rights application at 

override. See KCS-65, the Petition Of The Kansas City Southern Railway Company To 
Reopen/Reconsider (filed September 3, 1996) ("KCS-65"). 
12 There are significant operating and safety reasons underlying the various provisions requiring 
consent and coordination between UP and KCS before a third party would be allowed to directly 
operate over the various joint facility tracks. These reasons were highlighted by BNSF's attempt 
in December to deliver a train of Stroud, OK originated crude oil to the CITGO facility without 
appropriate operating and safety protocols in place. The area is a congested area. UP and KCS, 
the joint owners ofthe Rosebluffindustrial Lead, have a series of agreements and operating 
practices governing these operations. As part of that agreement, UP and KCS have an industry 
track agreement with CITGO which allows delivery of a maximum of 24 to 30 cars based on 
track condition issues and space issues. At the time BNSF was demanding the right to deliver a 
60-car unit train, UP had denied KCS - a joint owner of the track - the right to deliver unit train 
quantities to CITGO. BNSF, with no ownership interest in the track, without consulting with 
KCS, and without any offer to compensate KCS - an owner of the track - was demanding access 
rights greater than those of KCS. 
13 Indeed, BNSF's ability to use reciprocal switching or haulage has formed the basis ofBNSF's 
access for over sixteen years. 
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the time of the primary application, and argued that the Board's general override authority 

pursuant to what is now 49 U.S.C. §11321 should be used to override the joint facility 

agreements. 

Decision No. 63 rejected KCS's arguments regarding the competitive merits ofBNSF's 

access, but it also rejected BNSF' s argument that the Board should exercise its general override 

authority to override the consent requirements of the joint facility contracts. The Board also 

declined to review the terms of the KCS-UP contracts and their restrictions on UP's ability to 

give BNSF access to KCS and joint KCS-UP property in the Lake Charles area. Instead, the 

Board set forth a clear path forward for the parties to resolve the contractual issues surrounding 

BNSF' s access: 

We need not resolve these matters at this time. As to the terms of the four KCS-T 
& NO joint facility agreements, if the parties (KCS, BNSF, and UP/SP) are not 
able to come to an agreement, any differences in interpretation of the four joint 
facility agreements may be submitted to arbitration under the terms of those 
agreements. If the parties (KCS, BNSF, and UP/SP) are unable to agree and the 
arbitral interpretation produces a situation where BNSF access to the Lake 
Charles area is blocked, BNSF may return to the Board to seek approval of a 
terminal trackage rights application under new 49 U.S.C. 111 02(a); and, if and to 
the extent that application is ultimately denied, an override of the terms of the 
four joint facility agreements might be necessary under old 49 U.S.C. 1134l(a) .. 

Decision No. 63, slip. op, at 9-10 (footnotes omitted). 

Thus, the Board set out a clear path: first, negotiate then, if necessary, arbitrate. If those 

failed, BNSF could then file a terminal trackage rights application and, if that failed, seek a 

Section 11321 override. The Board also made patently clear who was to negotiate- KCS, UP, 

and BNSF14
- and if they could not agree, then the Board set out the path for BNSF to follow. 

Now, sixteen years later, BNSF has skipped the first two steps, refusing to talk with KCS or to 

14 11 [1]fthe parties (KCS, BNSF, and UP/SP) are not able to come to an agreement," Decision No. 
63, slip. op, at 9, and "[i]fthe parties (KCS, BNSF, and UP/SP) are unable to agree, .. Decision 
No. 63, slip. op, at 10. 
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arbitrate, and has jumped to Step 3. Until such time as BNSF in good faith undertakes Steps 1 

and 2, the Board should not act on BNSF' s Application and should hold it in abeyance. 

BNSF would like this Board to believe that it skipped Steps 1 and 2 because "months of 

negotiation" have been fruitless. What BNSF omits to mention is that in its "months of 

negotiation," it deliberately avoided involving KCS. 

BNSF claims that "[ d]espite months of negotiation, KCS and UP£151 continue to refuse to 

allow BNSF direct access to shipper at West Lake Charles." BNSF-118 at 1 .. This statement 

would lead one to believe that all three parties have been in months of negotiation. 16 However, 

BNSF has not attempted to negotiate with KCS. The Application is full of references to 

negotiations and includes numerous emails and letters referencing those negotiations, 17 but those 

emails, letters, and references deal with negotiations between UP and BNSF, not KCS. Indeed, 

as stated in BNSF's July 30, 2012 e-mail to UP contained in Exhibit 3 to BNSF's application, 

11 [W]e do not believe KCS concurrence (whether that concurrence is phrased as 11operational" or 

otherwise) is an appropriate condition to our direct access." 

Not until sometime in October 2012 did KCS even have the first hint that that BNSF 

might intend to directly access the joint facility. Even then, KCS wasn't informed of what 

15 BNSF's allegation that UP and KCS are conspiring to deny BNSF access is false. The chain of 
correspondence between UP and BNSF attached to BNSF-118 shows that BNSF intentionally 
tried to keep KCS from being involved. Clearly, KCS and UP were not conspiring to keep 
BNSF from gaining lawful access. 
16 Indeed, BNSF started its demands to UP for direct access to CITGO by citing a different UP­
BNSF agreement, the so-called 50/50 line swap agreement, not the settlement agreements or 
even the access granted under the UP/SP merger. See BNSF-118 at Exhibit 1. In its petition for 
exemption in the 50/50 line swap proceeding, BNSF listed all the shippers to which it would gain 
access under that agreement. CITGO was not among them. Burlington Northern And Santa Fe 
Railway Company And Union Pacific Railroad Company- Petition For Exemption­
Acquisition Of Lines Between Dawes, Texas, and Avondale, Louisiana, Docket No. FD 33630 
(STB served Sept. 29, 1998)(Petition filed July 1, 1998). 
17 BNSF-118 at 7, 8, & 9; Exhibits 3, 4, 7, & 8. 
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exactly BNSF wanted or on what terms. It wasn't until BNSF's December 14,2012 email to 

KCS (BNSF-118, Exhibit 5) that KCS was told directly by BNSF ofBNSF's intentions and 

plans. By that time, BNSF' s unit train was already on the way to West Lake Charles. 

Thus, despite Decision No. 63's clear directive that the parties (plural) were to negotiate 

over BNSF' s access, there have not been any such three party negotiations -- ever. BNSF 

continues to claim that KCS's consent is not required for BNSF's access to KCS and joint KCS-

UP property. 18 It also disavows any responsibility to negotiate or arbitrate with KCS, instead, 

putting that obligation on UP, not itself. nupon the issuance of Decision No. 63 in 1996, it 

became incumbent on UP to resolve ... KCS's claim that BNSF direct access to Lake Charles area 

shippers is allegedly prohibited." BNSF-118, Exhibit 7, page 2. Given BNSF's position that 

KCS 's consent is not required and that BNSF need have no role in resolving KCS's claims, it is 

not surprising that BNSF has not once requested KCS to negotiate over its access. 19 

Nevertheless, that does not relieve BNSF of responsibility to do what the Board clearly told 

BNSF sixteen years ago to do - negotiate and, if necessary, arbitrate, before filing a terminal 

trackage rights application. 

In a February 4, 2013 letter (BNSF-118, Exhibit 9), UP did suggest for the first time to 

KCS's knowledge that all three carriers meet to discuss BNSF's access. KCS is more than 

willing to accept UP's offer, but KCS has heard nothing from BNSF or about BNSF's response, 

if any. BNSF' s only apparent response was to file its Application. The Board should hold this 

proceeding in abeyance, or dismiss it outright, until such time as BNSF follows what the Board 

18 See~ BNSF-118, Exhibit 3, July 30,2012 email from Sarah Bailiff to George Strum. 
19 It was precisely because ofBNSF's positions disregarding KCS's rights under the various 
Lake Charles agreements and insisting that UP grant BNSF access regardless of those 
agreements that KCS was compelled to file its court proceeding seeking a resolution of the 
various contact rights. 
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told it to do: negotiate with UP and KCS. The facilities in question are jointly owned by UP and 

KCS and any resolution must of necessity involve both UP and KCS.20 

If the called-for negotiations (which have never occurred) fail, then BNSF is directed by 

Decision No. 63 to pursue arbitration. According to BNSF, "neither UP nor KCS has initiated 

arbitration, notwithstanding BNSF' s repeated requests for both railroads to take steps 

contemplated by the Board to assure BNSF's direct access to the CITGO facility." BNSF-118 at 

9. Frankly, KCS is at a loss with respect to this statement. In footnote 29 of Decision No. 63, 

the Board squarely put the responsibility on BNSF to seek arbitration if negotiations were 

unsuccessful: 

The four KCS-T & NO joint facility agreements provide that controversies arising 
thereunder that cannot be settled by the parties (KCS and T&NO) shall be referred to 
arbitration. We realize, of course, that BNSF is not a party to the four agreements. We 
expect, however: (i) that BNSF, which claims rights derivative to the rights conferred by 
the four agreements on T &NO, will accept the arbitration remedy provided by the four 
agreements; and (ii) that, if and to the extent BNSF so requests, SPT will invoke that 
arbitration remedy on behalf of BNSF. 

To imply that KCS was to seek arbitration of something that BNSF wouldn't even talk to KCS 

about turns the Board's clear language of Decision No. 63 on its head.21 

20 If BNSF were to admit on the record to both the STB and the Western District of Louisiana 
that BNSF has no current contractual right under the four joint facility agreements to obtain 
direct access without KCS's consent, there would be no need to continue with KCS's federal 
district court action. 
21 BNSF's statement that "KCS's complaint firmly establishes that KCS has no interest in 
resolving the issue by arbitration," and its misconstruction of the KCS quote noted at BNSF-118 
at 9, are incorrect. KCS did not seek arbitration against BNSF because BNSF is not a party to 
those agreements and hasn't agreed to arbitrate under them. Footnote 29 to Decision No. 63 
made it clear that it was BNSF's obligation to ask UP to invoke arbitration on BNSF's behalf, 
not KCS's obligation. Furthermore, the complaint filed by KCS in federal court merely said that 
the Board had no legal authority to override the provisions of the contract and order BNSF 
access over KCS' s and UP's property except through a terminal trackage rights application or a 
general Section 11321 override. See Exhibit D at 11. This is a simple statement of the Board's 
legal authority. It was not a refusal by KCS to negotiate or arbitrate. 
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Likewise, KCS has no knowledge of BNSF ever asking UP to invoke the arbitration 

remedy on BNSF's behalf. Certainly, the various emails and letters in the Application do not 

establish that BNSF has requested three party negotiations or requested UP to arbitrate on its 

behalf. Indeed, they consistently indicate that BNSF is not willing to negotiate with KCS. 

The sentence at page 7 of BNSF' s filing is perhaps the most telling. There, BNSF admits 

the real reason that it has not requested arbitration: it is their opinion that arbitration would delay 

efforts by BNSF to obtain access.22 But if there is any delay in BNSF having access or seeking 

arbitration, it is the fault ofBNSF and no other party. BNSF has had sixteen years to seek 

negotiation and arbitration. It did neither. Now, because it wants to hurriedly change the way it 

has done business for years and sees an opportunity to control crude oil movements out of 

Stroud, OK, BNSF claims that it can't take the time to negotiate or arbitrate and the Board needs 

to act now. The Board should not bail out BNSF for delay caused by BNSF's own inaction. 

BNSF has had sixteen years to negotiate or cause UP to initiate arbitration, but has done 

neither - preferring instead to skip those steps in hopes that the Board will be inspired by a false 

sense of urgency to resolve BNSF's complaints through a terminal trackage rights application. 

Again, until BNSF pursues its other remedies, the Board should not act on the Application. 

Indeed, for the Board to do so without first requiring BNSF to undertake steps 1 and 2 would be 

entirely inconsistent with Decision No. 63's directive and the Board's own policy that parties 

should work out their disputes, rather than seeking Board intervention in the first instance. 

22 "Moreover, BNSF realized that an arbitration between KCS and UP at this point may serve 
only to further impede and delay efforts by BNSF to obtain direct access to Lake Charles area 
shippers." BNSF-118 at 7. 
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III. THE BOARD SHOULD HOLD THE TERMINAL TRACKAGE RIGHTS 
APPLICATION IN ABEYANCE OR DISMISS IT OUTRIGHT UNTIL THE 
COURT RULES IN KCS's CONTRACT SUIT. 

As noted, KCS has filed a federal declaratory judgment proceeding to determine whether 

BNSF has any rights under the four joint facility agreements. KCS's suit was precipitated by 

BNSF's announcement that it was going to directly deliver a unit train to CITGO without KCS's 

consent and regardless of what the joint facility contracts say.23 The Board should hold the 

Application in abeyance pending the resolution of that suit. If the court finds that UP can permit 

BNSF access without KCS's consent, then BNSF and UP may be able to resolve this without 

KCS or Board involvement. On the other hand, if the court finds that KCS' s consent is required 

for UP to give BNSF access, then BNSF will have additional incentive to comply with the 

Board's directive to negotiate with KCS, which it has never done, and otherwise pursue the path 

the Board laid out in Decision No. 63. Accordingly, whether the Board needs to act on BNSF's 

application, or what action it takes, depends in large part upon how the court rules. This is a 

strong reason for the Board to hold this proceeding in abeyance, or even dismiss it. 

Holding BNSF' s terminal trackage rights application in abeyance pending resolution of 

the contract claims in federal court is entirely consistent with Board precedent. In Western 

Resources, Inc., 24 the Board was faced with a similar situation where a state court proceeding 

was pending to determine a contractual provision. Initially, BNSF's predecessor, The Atchison, 

Topeka and Santa Fe Railway Company ("Santa Fe"), sought to stay the entire proceeding due to 

23 BNSF originated the train and began its movement without direct notice to KCS and without 
KCS' s consent; this notwithstanding that BNSF' s direct operations over the various joint 
facilities to serve the CITGO facility would have required operational coordination, that BNSF 
crews were not qualified to operate over the KCS/UP property, and that the CITGO facility was 
not configured to handle a unit train ofBNSF's size. Eventually, the train was broken up and 
switched to/from the CITGO facility by UP under existing reciprocal switching arrangements. 
24 Western Resources, Inc. v. The Atchison, Topeka and Santa Fe Railway Company ("Western 
Resources, Inc.''), Docket No. NOR 41604, slip op. at 5 (STB Served May 17, 1996). 
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the court proceeding. The Board initially denied the stay, but deferred ruling on the matters 

involved in the contract dispute. The Board found that "because contract interpretation falls 

exclusively within the province of the courts, this agency must and will defer to the state court on 

that issue. We will wait to resolve this particular common carrier obligation issue until the court 

has issued its ruling ... Id., at 5. Subsequently, Santa Fe petitioned the Board to reopen the May 

17 decision and repeated its request for a stay. On May 31, 1996, the Board granted the petition 

for stay based upon its finding that the state court litigation 11is likely to address what movements 

are or are not covered by existing transportation contracts. "25 

The Board issued a similar ruling in the KCT v. ATSF case.26 In that case, The Kansas 

City Terminal Railway Company ("KCT") and Santa Fe filed a joint petition for KCT to contract 

with Santa Fe to operate KCT's facilities. KCT was owned by Santa Fe, KCS, and several other 

railroads. KCS moved to hold the petition for exemption in abeyance pending resolution of a 

state court contract interpretation dispute between it and Santa Fe. KCT and Santa Fe argued 

that postponing consideration of the joint petition would unnecessarily delay implementation of 

the transaction. 

The Board rejected KCT's and Santa Fe's argument and granted KCS's motion to hold 

the proceeding in abeyance. The Board found that the "best course of action" was to allow the 

contract issue to be resolved in state court first, which would allow the Board to address the 

petition on its merits (in the event the state court finds no contractual impediment); or, in the 

event the state court finds a contractual impediment, the petitioners could offer arguments on 

25 Western Resources, Inc. v. The Atchison, Topeka and Santa Fe Railway Company, Docket 
No. NOR 41604, slip op. at 2 (STB Served May 31, 1996). 
26 Kansas City Terminal Railway Company and the Atchison, Topeka and Santa Fe Railway 
Company- Contract To Operate Exemption- In Kansas City, Mo., Docket No. FD 32896 (STB 
served Nov. 20, 1996)("KCT v. ATSF"). 
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why the transaction should be exempted notwithstanding the contract. The Board should 

similarly stay this proceeding until the Western District of Louisiana has determined whether 

BNSF is entitled to direct access to the Lake Charles area under the four joint facility 

agreements. 

Requesting abeyance until the court's ruling on the contract dispute is also fully 

consistent with the Board's policy of leaving contract disputes to the courts. The Board has held 

many times that "contract interpretation falls exclusively within the province of the courts." 

Western Resources, Inc. at 5.27 See also, BNSF Railway Company- Discontinuance of 

Trackage Rights Exemption- In Peoria and Tazewell Counties, Ill., STB Docket No. AB-6 

(Sub-No. 470X), et al., slip op. at 12 (STB served Apr. 26, 2011) ("[t]he Board's policy is where 

possible to refrain from interpreting or enforcing private contracts or settlement agreements, 

leaving such issues to be resolved by the parties to the contract or in court") (citing Canadian 

Pac. Ry.- Control- Dakota, Minn. & E. R.R., STB Docket No. FD 35081, slip op. at 7 (STB 

served May 7, 2009)). 

These cases were simply following a long line of precedents whereby the Board's 

predecessor had consistently avoided injecting itself into contract disputes. See Indiana Harbor 

27 See also, V &S Railway, LLC - Petition for Declaratory Order- Railroad Operations in 
Hutchinson, Kan., STB Docket No. FD 35459, slip op. at 5 (STB served July 12, 2012) (''the 
Board will not address [issues pertaining to the terms of an operating agreement], because such 
state law contract interpretation generally should be conducted by the (appropriate] court and not 
the Board"); Union Pacific Railroad Company- Discontinuance Exemption- In Oklahoma City, 
OK, STB Docket No. AB-33 (Sub-No. 239X), slip op. at 3 (STB served Apr. 13, 2006) ("[i]t is 
well established that we do not undertake to interpret or enforce private contracts, including 
operating agreements ... ") (citing The Kansas City Southern Railway Company- Adverse 
Discontinuance Application- A Line of Arkansas and Missouri Railroad Company, STB Docket 
No. AB-103 (Sub-No. 14), slip op. at 7 (STB served Mar. 26, 1999), and case cited therein); and 
City of Peoria and Village of Peoria Heights, IL - Adverse Discontinuance - Pioneer Industrial 
Railway Company, STB Docket No. AB-878, slip op. at 6 (STB served Aug. 10, 2005) ("the 
Board does not undertake to interpret or enforce operating agreements or contracts") (citations 
omitted). 
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Belt R. Co.-- Acquisition of Line of Chicago & W.I.R. Co.-- Exemption from 49 U.S.C. 11343, 

Docket No. FD 31148 (ICC Served September 15, 1988); Iowa Interstate Railroad -- Lease and 

Operate-- Exemption, Docket No. FD 30554 (ICC Served October 1, 1984); Brotherhood of 

Locomotive Engineers v. Chicago & N.W. Transp. Co., Docket No. FD 29701, 366 I.C.C. 857 

(ICC Decided January 26, 1983); K&K Warehouse-- Exemption From 49 U.S.C. 11104 and 

10901(d), Finance Docket No. 30858 (ICC Served April23, 1987). 

If the Western District of Louisiana finds that the terms of the longstanding UP-KCS 

joint facility contracts allow BNSF to directly access KCS and joint KCS-UP property, then 

BNSF has several available remedies which may not involve the Board at all. If the court finds 

that KCS 's consent is required for UP to give BNSF access, then BNSF should negotiate with 

KCS and UP as directed by the Board, then arbitrate, and then failing those two steps, BNSF 

could file a terminal trackage rights application. 28 The point is that there are several steps that 

can and should occur before the Board should even begin a proceeding to consider invoking 

Section 111 02(a). 

CONCLUSION 

BNSF's request for the Board to begin a terminal trackage rights proceeding is simply 

unwarranted at this time. For over sixteen years, BNSF has served the Lake Charles area under 

its agreement with UP. During that time there is no evidence that its role as envisioned by the 

Board in Decision No. 44 was somehow hampered by a lack of direct access. Then, after sitting 

for sixteen years on what it claims to be its rights, BNSF suddenly asserts that a change in its 

access to the Lake Charles area is urgent and crucial to maintain competition - so urgent there 

28 Indeed, KCS is willing to negotiate with BNSF and UP, without waiting for resolution of the 
court proceedings, but BNSF' s deliberate decision not to negotiate makes negotiation 
impossible. 
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isn't time to follow the pathway established by the Board; and so urgent that BNSF actually sent 

a train to begin operations over the joint facilities, in which it has no ownership interest, without 

an offer of compensation and without proper operating and safety protocols in place. 

Simply because BNSF senses an opportunity to become the sole rail carrier capable of 

handling the Stroud to West Lake Charles crude oil shipments is not justification for any of the 

relief sought by BNSF. Surely if direct access were "required" and "crucial'' for BNSF to 

perform the competitive role the Board envisioned, as BNSF contends, BNSF would not have 

waited sixteen years to pursue it. 

At this time, there simply is no policy or legal reason for the Board to set a procedural 

schedule and begin its review of the terminal trackage rights application. 29 There is no urgency, 

despite what BNSF wants the Board to believe. BNSF has served the Lake Charles area for 

sixteen years and is currently serving the very same CITGO facility that BNSF claims the Board 

urgently needs to act to enable BNSF to serve. BNSF had sixteen years to follow the procedures 

the Board set out for it in Decision No. 63 in order to gain direct rail access, but it has not done 

so. It has never negotiated with KCS regarding its request for access, and there is no evidence 

that BNSF has ever requested UP to undertake arbitration on its behalf. 

Furthermore, there is a pending federal court proceeding involving BNSF's and KCS's 

rights under the joint facilities contracts. If resolved in BNSF' s favor, that case could have 

several implications for this entire proceeding. In such circumstances, longstanding ICC and 

STB precedent say that contract disputes should be resolved in court and that the Board should 

defer action pending such a court resolution. 

29 If the Board determines to move forward with the terminal trackage rights application and sets 
a procedural schedule, which it should not do at this time, KCS respectfully requests that it be 
provided an additional 30 days, for a total of 60 days, to review, seek discovery, and reply to 
BNSF' s opening statement and evidence. 
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Accordingly, until such time as BNSF first follows the procedures set forth in Decision 

No. 63 or the court action shows that the joint facility contracts make those procedures 

unnecessary, the Board should either dismiss this proceeding outright, or, at a minimum, hold it 

in abeyance. 

W. James Wochner 
David C. Reeves 
THE KANSAS CITY SOUTHERN RAILWAY 

COMPANY 

P.O. Box 219335 
Kansas City, MO 64121-9335 
Tel: (816) 983-1324 
Fax: (816) 983-1227 
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Respectfully submitted, 

~~--~ 
William A. Mullins 
BAKER & MILLER PLLC 
Suite 300 
2401 Pennsylvania Ave, N.W. 
Washington, D.C. 20037 
Telephone: (202) 663-7823 
Facsimile: (202) 663-7849 

Attorneys for The Kansas City Southern 
Railway Company 



CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing "Reply" of The Kansas City Southern 
Railway Company to BNSF Railway Company's February 27,2013 request to set a procedural 
schedule for a terminal trackage rights proceeding was served by first-class mail, postage 
prepaid, or by a more expeditious manner, this 19th day of March, 2013, on counsel for BNSF 
Railway Company, Union Pacific Railroad Company, and any other party of record. 
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MATTHEW ROSE, TO THE HONORABLE GARY RIDLEY, SECRETARY, 

OKLAHOMA DEPARTMENT OF TRANSPORTATION 



RA/kWAY MnOitb\V K. Rose JJNSF Railway Co•npany 
Chiifm.fn~fld Chlqff!»1~live 0/fi~l P.O. Box 861052 

September 11,2012 

The Honorable Gary Itldley 
Secretary of Transportation 
Oklahoma. Department of T.ra.nspo~tatlon 
200 N,E. 21st Street 
OldaJ1oma City, OI( 7310S 

Re: Soon~r Sub Trackage lletw~ell Oklahoma City and Jjllsa 

Deru.' Gary: 

PortWonb, TX 78161·0062 
2650 l9tt Monk DrlVs 
F~rtWonb,TX 10131·2030 
tolll17.881.6100 
(AX ~117,362,7430 
malthll'll.rQ5G@bnsf.oom 

BNSF Railway Com}Jany (BNSF} is committed to worldng with the state of Oldahoma to support 
ita long-term obje.ctlve of mllintaintng viable ra1lroad operations throughout the stat~. To that 
end, DNSF would like to acquire front tlte state the trackage hctw~en Oklahoma City and Tulsa, 
known as the Sooner Sub. 

We believe tllat thia hfansa.ctlon can be structured to sqtlsfy.all stakeholde).'$··thc, sta.te1 freight 
shippet·s ustng the Jine1 passenger interest3, thq current operator (Watco)s and BNSF .. pxovidlng 
a long-term. solution to prese).'Ve and euhanee l\ vltul ran con·icJor 1n Ok1a.bom&. 

Our proposRl includes tile following key c:lements: 

1, Caslr purdtas~- BNSF iv.ill pay the state of Oklahoma fan· mru-k~t value for the line. 
Tl1e state }!lU'chased this rail infrastructm•e Jn. 1998 for $6.55 nillll.ont and BNSll donated 
the undet'lyJ.ng teal estate. We would. e~ect tocluy's fair market value for the xail 
illftasb:uctute wlll exceed $6.55 mllllon, nnd we are open to consid.erlng a number of 
options for the undel'lyhlg real estate, including 8tate l'etentlon of land mvn.el'sllip 1n 
return for granting BNSF an operating easmnent to run tb.e network. 

Beltefit; Today, the state1·aceives a. per-car revenue stream from tile opel'ator. 
Volumes l1ave fluctuated, and recent volumes in. 20121lnve 1Jeen down 
dranuttically t:ts tl1e crude~ by-ran matket luts mauu·ed to include 1nauy othe1· 
d~stinations in addition to St.:oud/Cushing. A casl•l>utchase of the lllle will 
monetize the state's investment and elim.intttt'J the u11certuinty of futm·e cash 
flows. We understancl the stat~ ws.s initially io.teteste£l in passenger set:vice on 
tltls line, but the allgmnent J.s not t::ondudve to hlghvspeQd rail. Monetization 
lna.y fi:ee up ftmds for 1>a.ssenger rail jnvestment elsewhere :in the state. 

2. Line upgrade- BNSF will invest capital infrastt<uctnr~ into tllisllne to raise it to Clf.\SS S 
standards (at least 10 mph tJ:ain speeds)t including c;a.pabiUty to ltanclle 286,000 pound 
cars. To da.te, there has b~en limited new in.vestlnent in the line, t•esultlng 1u nonrlnn.l 
Cb~ss 2 conditions (25mph). However, with 7 slow o:tders on the line requiring 10 mph 
speed;s over 7.3 mlles of track. the line is effectively op~rating at wen below tht! 25 mph 
speed ~xpected for Class 2 tl·ad<. 

Upgrading to Class 3 standard~ will require a.slgniflcant and sustain~d. effort, justified 



by integrating the line fnto BNSP's :mainline netwo1·k. The l'ail on the line needs to be 
· relf\}'C!d. tlc$ must be renewed, and ballast and sm·fttelng is necessary to upgrade the 

track .for lligller .. speed o.veratlona. The recent fluctua.Uons in volrnue tnake large 
investments by Wat<:o difficult to jU$tlfy due to the uncettatnty, BNSF is coll11ll1tted to 
lnakhtg th~ upgrades necessary to support Cla:ls 3 track conditions wltho\\t regnrd to 
the fluctuating volume$. 

Benefit: Significant upgrade to a. vital pnrt of Oklahoma's rail. network, wlllch 
w1ll-1mp:J:ove the lQng-term attractiveness of the lli.l~, attract addittonal industrial 
development and l'a.il voltune, reduce truck volumes on Oldaboma. highways, and 
mer ease velocity and asset utilization for m<Qox freight u.ser~, including BOG at 
Stroud. Wltll. J3NSF assuming responsibility fOl: dis\)atclrlng, opel'B.tillg expenses, 
capital bnl>rovements and ongoing malntenanc~ o.t a. higher level, the Sooner Stlb 
wJll be become an integral and important link 1n tlle u.s. ma.htltne rail freight 
network. 

tJ, Watco presence -Recognizing VvatC018 in1portant efforts to estalJllsh rall service on tlte 
line and develop new buslne{;s, we propose that Watco continue to muintWn. E\ strong 
con1mercial pl'e$ence 1u the region: 

Vvatco will contbtue to operate and manage the Midwest tity Transloa.d .facility. 

BNSF will provide haulage for Watco,s daily ov~th.~a.d tro.tn. between Ol<lahoma 
Cit}' and Tulsa to connect to its SKOL shoxtline opera.tloit. 

Benefit: ·watco vvlll. maintain its presence 111 the Old ahoma City n1·ca and access to SKOL 
frQU\ th.e W~Stll~.Ii part of SLWC. 

4, Class I Railroad co111J1etitive access~ JlNSX: will continue to allow uP a,cceas a$ it llas today. 

neullf/t! ROll fl'eight (ustomel'S \vll.l continue to benefit front exfstJng Class I rall options 
for service across the national rtdl freight network. 

We believe our proposal for the Sooner Sub is very Jnuch aligned with the state,s lolig·tetnt 
objectives. Allstnl<eholders will benefit froln this a;.'rangement= 

Tile scare will generate .innnediate cash for other purposes, such as passenger rail 
deveLopment, a.nd BNSF control of the line will eliminate any future needs foJ.' sb\te 
funding. The state is ltkely to reallz.~ atd.<liUonat growth in ~conolntc development over 
n.n upgraded llnel as well as reduced nuck tl'affic mrOklahon1a lrl.gh\va.ys. 

Watco's service and. <:onnnel'dol succ~ss wlll be honor~cl and maintained. 

current rail custotners, ineluding EOG, will experience illlprovements in velocity and 
service rellabllity, a11d stxong conn~cuone into tile national raU network. New rail 
custonzcrs will also be attracted to the line} increasing ind.u.st~l~s· options fol< l'ail freight 
mobility ht oldall.oma. 

DNSF ie emmnJ.tted to creating the best possible working relationship to move this con~tlpt 
forward. We ha.vE worked collabota.tively with you on passenger service between Fort Worth 
and Oldahoma City, and we bell eve our connnitment hi\a b~~u show.n through that venture. 

Dkk EbelJ om· A VP~Shortllne.Developlnent, his staff, and BNSF Goverilll1C!llt Affatr6 staff have 
connnuntcated lVIth your team for quite son1e thne. They fb:st interacted wltll. Joe Kyle on 



Februa\'Y 8, where we expressed Qur enthusiasm for getting back mto this operation. Joe tlnd 
his staffw~l'e willing to take a look a.t tb~ concept and had planne£t to cotne back to us lvith 
some feedback. 'Unfortunately, Joe. l'etirellltlid-year tbis year, and tlte forward momentum 
paused, Since thenJ JoJm Dougherty and Dlck have spoken recently. and we reiterat~d BNSF's 
desire to acquire the Jine when the CQl'rt1nt agreem~nt comes l.\P for renewal inlnld-2013. We 

. lvould be pleased to collabm'~te with your team to work out the details of tW3 proposal and 
enslll'e thEtt the transition is se&mless and productive. 

Sincerely, 

A~ I<~ 
.Matthew K. Rose 
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Case 5:13-cv-00098 Document 1 Filed 01/15/13 Page 1 of 15 PageiD #: 1 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF LOUISIANA 

SHREVEPORT DIVISION 

THE KANSAS CITY SOUTHERN ) 
RMLWAYCONWANY, ) 

) 
Plaintiff, ) 

vs. ) 
) 

BNSF RML WAY COMPANY, ) 
) 

Defendant. ) 

Civil Action No.5: 13-CV-98 

Judge ______ _ 

Magistrate Judge __ _ 

COMPLAINT FOR DECLARATORY JUDGMENT 

The Kansas City Southern Railway Company ("KCSR"), for its Complaint 

for Declaratory Judgment against Defendant, BNSF Railway Company ("BNSF"), 

states as follows: 

NATURE OF THE DISPUTE 

1. This action for declaratory judgment raises a discrete legal issue: 

whether BNSF has the right to use BNSF crews to operate BNSF trains over 

railroad tracks owned by KCSR or tracks jointly owned by KCSR and Union 

Pacific Railroad Company ("UP"), which tracks are subject to joint use 

agreements, in violation of these applicable agreements, without KCSR's consent. 

The answer to that question is "no." BNSF continues to claim that right, and 
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accordingly, KCSR brings this action for declaratory judgment pursuant to Rule 57 

of the Federal Rules of Civil Procedure and 28 U.S.C. § 2201. 

2. Rule 57 ofthe Federal Rules of Civil Procedure and 28 U.S.C. § 2201 

vest this Court with the power to determine disputes regarding the legal relations 

between parties, and therefore, this Court is vested with the power to declare the 

rights, liabilities, obligations and legal relationship among and between KCSR and 

BNSF relating to the railroad tracks in question. 

THE PARTIES, JURISDICTION, AND VENUE 

3. KCSR is a Missouri corporation with its principal place of business at 

427 West 12th Street in Kansas City, Missouri. 

4. BNSF is a Delaware corporation with its principal place of business at 

2650 Lou Menk Drive in Fort Worth, Texas. 

5. KCSR initiated this action to clarify and protect its right to prohibit 

BNSF from operating over certain tracks owned wholly or in part by KCSR and 

used pursuant to the terms of joint use agreements with the UP, without KCSR's 

consent The diminution in the value of KCSR's rights by BNSF's claims in this 

dispute is far in excess of $75,000. 

6. This Court has original subject matter jurisdiction over this action 

pursuant to 28 U.S.C. § 1332(a) because there is complete diversity of citizenship 
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between KCSR and BNSF and the amount in controversy exceeds the sum of 

$75,000, exclusive of interest and costs. 

7. This Court has personal jurisdiction over BNSF because BNSF 

conducts substantial and continuous business in Louisiana, is registered with the 

Louisiana Secretary of State to do business in Louisiana and has purposefully 

availed itself of the protections and benefits of the laws of the State of Louisiana. 

8. Venue is proper in this district pursuant to 28 U.S.C. § 1391(a) 

because a substantial part of the events or omissions giving rise to the claims at 

issue occurred in this district and the railroad track that is the subject of this action 

is situated in this judicial district. 

KCSR's OWNERSHIP OF THE TRACK 

9. KCSR is a Class I railroad operating 3,226 track miles in a 10-state region, 

serving the central and southern United States, including a major hub in 

Shreveport, Louisiana, where the largest KCSR workforce in any single area 

within KCSR's 1 0-state territory is employed. Significant KCSR trackage runs 

from and around Shreveport down to and through Lake Charles, Louisiana. In fact, 

KCSR's Deramus Yard in Shreveport handles a substantial majority of all the 

KCSR rail traffic moving to and from the Lake Charles Area. Almost one-fifth of 

all cars moving on the KCSR system are handled in Shreveport, while many more 
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traverse through the Shreveport area. Any disruption in KCSR operations in and 

around Lake Charles will have a direct effect on KCSR operations in Shreveport. 

10. The Lake Charles area consists of three distinct railroad stations: 

Lake Charles, Westlake and West Lake Charles (collectively referred to as "the 

Lake Charles Area"). For many years, KCSR has owned, maintained, and 

operated a significant portion of the track running through, in, and around the Lake 

Charles Area. In some instances the track was owned and operated under joint use 

agreements with Southern Pacific Transportation Company ("SP") or its 

predecessors. SP is a predecessor of UP. 

11. Over the many years, KCSR has spent hundreds of thousands, if not 

millions of dollars constructing, maintaining, improving, and operating over the 

trackage in the Lake Charles Area, including track solely owned by KCSR, which 

is part of this dispute. 

12. Prior to 1996, shippers located in the Lake Charles Area were 

provided rail service by either KCSR or SP. Prior to 1996, SP and KCSR 

physically served shipper facilities located in the Lake Charles Area. UP provided 

service through arrangements to interchange traffic with KCSR or SP. The 

exclusive means by which the various railroads could operate over each other's 

tracks, including the tracks solely owned by KCSR, in order to provide these 

shippers with rail service was through a series of agreements between the parties. 

4 



Case 5:13-cv-00098 Document 1 Filed 01/15/13 Page 5 of 15 PagefD #: 5 

13. The first such joint use agreement was entered into between KCSR 

and the Texas and New Orleans Railroad Company ("T &NO"), at the time a 

subsidiary to SP, on September 19, 1934 ("the 1934 Agreement"). Under the 1934 

Agreement, KCSR granted T&NO rights over a specific portion ofKCSR's track. 

A true and accurate copy of the text of the 1934 Agreement is attached hereto as 

Exhibit 1. 

14. A second joint use agreement was entered into between KCSR and 

T&NO on August 30, 1940 (''the 1940 Agreement"), wherein KCSR granted 

trackage rights to T&NO over another specific portion of KCSR's track. A true 

and accurate copy of the text of the 1940 Agreement is attached hereto as Exhibit 

2. 

15. Under both the 1934 and the 1940 Agreements, KCSR remains the 

sole owner of its track, and only KCSR has the right to grant another carrier the 

right to operate over KCSR's trackage. 

16. On May 21, 1947, the ,United States and the Reconstruction Finance 

Corporation deeded more than five (5) miles of additional track to KCSR and 

T&NO, as joint owners. KCSR and T&NO then entered into a third joint use 

agreement on March 29, 1948, to govern the operations of this "new" track (''the 

1948 Agreement"). Section 19 of the 1948 Agreement expressly provides that 

neither T &NO nor any of its successors shall have the right to transfer any interest 
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in the joint track "without advance written approval of the other party." A true and 

accurate copy of the text of the 1948 Agreement is attached hereto as Exhibit 3. 

17. On July 26, 1955, KCSR entered into a fourth joint use agreement 

with T&NO (''the 1955 Agreement"). The purpose of the 1955 Agreement was to 

govern the use of additional trackage jointly owned by KCSR and T &NO. Similar 

to the 1948 Agreement, the 1955 Agreement prohibited T &NO and its successors 

from transferring any of its interests in the jointly owned track to another carrier 

without the express consent of KCSR. A true and accurate copy of the text of the 

1955 Agreement is attached hereto as Exhibit 4. 

The 1996 Merger between UP and SP 
and the STB's Decision No. 63 

18. In 1996, the Surface Transportation Board ("STB"), the federal 

agency charged with regulating the rail industry, approved the merger by and 

between UP and SP. 

19. As part of the merger approval process, BNSF requested UP to 

provide it with access to the Lake Charles Area due to the consolidation of the 

market that would be created by the merger of UP and SP. BNSF and UP entered 

into certain voluntary agreements which purported to grant, without KCSR's 

consent, certain rights to BNSF for BNSF to operate over and in the Lake Charles 

Area to physically access area shippers. This UP/BNSF agreement was further 
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expanded by UP IBN SF to purportedly add additional BNSF rights in the area, 

again, without KCSR's consent. 

20. Without the apparent benefit or knowledge of the existence of the 

various joint use agreements requiring KCSR's consent, the STB later imposed the 

expanded voluntary UP/BNSF agreement as a condition to the merger and required 

UP to expand even further BNSF's rights in the Lake Charles area. The STB 's 

actions, in effect, assumed UP had the legal right to voluntarily grant BNSF such 

operating rights, and could also legally expand those rights as a condition to its 

merger approval. 

21. After issuance of the STB 's original merger approval decision, KCSR 

informed the STB of the existence of the consent requirements in the various joint 

use agreements, and argued that neither the STB nor UP had authority to grant 

BNSF the right to operate over KCSR tracks to provide physical rail service to 

shippers, nor could UP grant BNSF rights under the various agreements to 

physically access area shippers without KCSR's consent. 

22. The STB has no authority to compel one railroad (KCSR), who was 

not a merger applicant, to allow another railroad (BNSF) to operate over its tracks 

except in very limited circumstances, which circumstances require compensation 

and were not invoked by either UP or BNSF. (Of note, UP and BNSF did invoke 

these special procedures and circumstances to compel KCSR to allow BNSF 
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access over KCSR tracks in Beaumont and Shreveport as part of the UP-SP 

merger). Moreover, under the various joint use agreements, UP did not have the 

legal or contractual right to grant BNSF any rights to operate over KCSR's tracks 

or the joint tracks covered by the agreements without KCSR's consent. UP's 

rights in the tracks were derived from the four KCSR/T &NO joint use agreements; 

the very same agreements which prohibit transferring any interest UP has in the 

tracks to another carrier without the express consent ofKCSR. 

23. Consequently, in 1996 when KCSR informed the STB of the various 

joint use agreements and of the fact that UP did not have the legal ability to grant 

BNSF access over the joint use tracks without KCSR's consent, the STB did not 

overrule the joint use agreements or issue an order compelling KCSR to allow 

BNSF to operate over either KCSR's tracks or the tracks covered by the joint use 

agreements-notwithstanding BNSF' s arguments that the STB should do so. 

·Instead, the STB issued Decision No. 63 1 on December 4, 1996, wherein it advised 

the parties as follows: 

We need not resolve these matters at this time. As to the terms of the four KCS­
T &NO joint facility agreements, if the parties (KCS, BNSF and UP/SP) are not 
able to come to an agreement, any differences in interpretation of the four joint 
facility agreements could be submitted to arbitration under the terms of those 
agreements. Only if the parties were unable to agree and the arbitral 
interpretation produced a situation where BNSF access to the Lake Charles area 
was blocked, then BNSF could return to the Board to seek approval of a terminal 

1 In this action~ KCSR is neither seeking review nor enforcement of the STB's Decision No. 63. Rather, KCSR is 
requesting that the Court declare, pursuant to the various joint use agreements, that BNSF has no legal or contractual 
right to physically access shippers on tracks covered by the joint use agreements without KCSR's consent, which 
KCSR has never given to BNSF. · 
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trackage rights application or an override of the terms of the four joint facility 
agreements. e) 
24. From the issuance of Decision No. 63 in early December, 1996, up 

through and including the early part of December, 2012, approximately sixteen 

( 16) years, KCSR is not aware of any effort by BNSF to obtain KCSR's consent to 

operate its trains over either KCSR's track or the jointly owned tracks in order to 

physically serve shippers whose rail service is governed by the four joint use 

agreements. At no time during the approval process, nor at any other time before 

or after the approval process, did KCSR consent to BNSF obtaining any rights to 

operation ofBNSF's trains over the KCSR-owned track or the track covered by the 

joint use agreements or to physically serve shippers whose service is governed by 

the various joint use agreements. 

25. Consistent with Decision No. 63, for the past sixteen (16) years, 

BNSF has provided rail service to. shippers in the area through switching 

arrangements with UP or KCSR, where UP or KCSR would physically originate or 

terminate the traffic consistent with the various agreements and then interchange it 

to BNSF at another location, such as Shreveport. Such arrangements did not allow 

2 Union Pac. Corp., Union Pac. R.R. Co., & Missouri Pac. R.R. Co.-Control & Merger-S. Pac. Rail Corp., S. Pac. 
Transp. Co., St. Louis Sw. Ry. Co., SPCSL C01p., & the Denver & Rio Grande W. R.R. Co., 1996 WL 691928, at* 5 
(S.T.B. 1996) (The STB later acknowledged in FN 29 that BNSF is not a party to any of the joint use agreements 
containing arbitration clauses. As BNSF is not a party to those agreements, KCSR seeks to enforce its rights against 
BNSF in this Court.) 
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BNSF to operate its trains over either KCSR's tracks or the tracks covered by joint 

use agreements or to physically serve the area shippers. 

26. During the past sixteen (16) years, BNSF has not, to KCSR's 

knowledge, pursued negotiations between the parties on this issue, nor has 

arbitration been sought on BNSF's behalf by any party. BNSF likewise has never 

sought approval of a terminal trackage rights application under 49 U.S.C. § 

111 02( a) or an override of the terms of the four joint use agreements under 49 

U.S.C. § 11321(a). All of these are available alternatives that the STB suggested 

to BNSF in Decision No. 63 if BNSF desired to operate over the tracks subject to 

the four joint use agreements to physically serve area shippers. The latter two 

courses of action are the only two procedures by which the STB could potentially 

and lawfully grant BNSF the ability to operate over either KCSR' s track or the 

joint use track without KCSR's consent, and even if such an action were 

successful, KCSR would be entitled to compensation. BNSF has not pursued any 

of these alternatives to date. 

27. Throughout the past sixteen (16) years, BNSF has never, to KCSR's 

knowledge, made any attempt to operate its trains over KCSR's tracks or any other 

track governed by the various joint use agreements in order to provide physical rail 

service to area shippers. That all changed in December 2012. 
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BNSF's Unlawful Attempt to Access KCSR's Track 

28. In or around the early part of December, 2012, KCSR learned that 

BNSF was initiating efforts to physically serve a shipper facility using BNSF 

locomotives and crews. Track needed to physically serve this shipper's facility is 

jointly owned by UP and KCS and is covered by various joint use agreements 

previously mentioned. BNSF did not request KCSR's consent or approval. 

Rather, counsel for BNSF notified KCSR and contended that BNSF did not need 

KCSR's consent to physically provide service to this facility because, in BNSF's 

view, BNSF had obtained the right to serve that facility, including the right to 

operate BNSF locomotives with BNSF crews over track governed by the various 

joint use agreements, from UP and/or the STB. At or near this same time, KCSR 

learned that a specific BNSF train operated by a BNSF crew was actually in route 

and was scheduled to operate over the track governed by the joint use agreements 

in order to physically deliver that BNSF train to a shipper facility. 

29. Counsel for KCSR .immediately notified BNSF that BNSF had no 

authority to operate over any of the tracks governed by the joint use agreements. 

In addition, counsel for KCSR notified BNSF that until such time as BNSF 

undertook the processes outlined in Decision No. 63, BNSF could not even obtain 

any legal right to operate over any of the tracks covered by the joint use 

agreements to physically access the Lake Charles Area shippers. Finally, KCSR 
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notified BNSF that KCSR did not consent to BNSF physically operating over any 

of the tracks covered by the joint use agreements. 

30. With respect to the BNSF train already scheduled to physically access 

the shipper facility using track covered by the joint agreements, KCSR notified 

BNSF that KCSR would not allow BNSF crews, who were not qualified to operate 

on the joint use tracks, to operate over those tracks and that KCSR intended to 

fully exercise its legal rights to prevent such BNSF operations, including seeking 

an injunction. 

31. Mindful of the fact that a BNSF train was already physically in route 

to the facility and that the shipper was expecting delivery of its product, KCSR 

also informed BNSF that BNSF could, consistent with the sixteen ( 16) years of 

prior practice, have UP deliver the train under UP's rights under the various joint 

use agreements in a manner consistent with those agreements. 

32. Ultimately, BNSF agreed, for reasons KCSR believes were unrelated 

to BNSF' s claimed rights to physically access the shipper, to interchange that 

particular train to UP, and UP ultimately delivered the train consistent with UP's 

and KCSR's rights under the various agreements. BNSF, however, has not 

acknowledged that it must obtain KCSR's consent to physically operate over the 

various tracks, including KCSR -owned track, to access area shippers. 
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33. Upon information and belief, BNSF continues to contend it has the 

right to move BNSF locomotives and cars over the tracks governed by the joint use 

agreements, including track solely owned by KCSR, to physically serve area 

shippers and to do so without KCSR's consent, any compensation, agreements for 

the safe coordination of train operations or adequate crew training. As such, a 

declaration ofKCSR's rights is necessary from this Court. 

COUNT I 
Declaratory Judgment 

34. KCSR incorporates by reference each of the allegations set forth in 

Paragraphs 9 through 3 3 above, as though fully set forth herein. 

35. Pursuant to Rule 57 of the Federal Rules of Civil Procedure and 28 

U.S.C. § 2201, this Court is vested with the power to determine the legal 

relationship between KCSR and BNSF with respect to KCSR's track and the joint 

use track and agreements and to resolve the current dispute between the parties. 

36. As a matter of law, this Court should declare that BNSF has no rights 

to operate over any track covered by the joint agreements referenced herein, 

including KCSR solely owned track, without KCSR's consent, absent an 

appropriate STB order, and absent proper crew training pursuant to the various 

safety and operating rules issued by the Federal Railroad Administration. 

3 7. By reason of the foregoing allegations, a real, immediate and 

justiciable controversy exists with respect to whether BNSF has a legal right to 
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operate over any of the track governed by the joint use agreements without 

KCSR's consent, without agreed-to compensation, and without its crews being 

properly trained so as to provide physical rail access to area shippers. Such 

operations, without authority, training, or consent, could disrupt operations not 

only in the area, but also throughout KCSR' s rail system. 

38. Allowing BNSF to operate over any of the tracks governed by the 

joint use agreements without KCSR' s consent will deprive KCSR of substantial 

property rights, including its right to provide physical rail service to area shippers 

without interference from BNSF, will result in an unconstitutional taking of 

KCSR's property without due process or adequate compensation, and would 

constitute an unlawful trespass. 

39. KCSR seeks a declaration from the Court that BNSF lacks any lawful 

right at this time to operate its trains over any tracks governed by the joint use 

agreements, including tracks solely owned by KCSR, without KCSR's express 

consent. 

WHEREFORE, KCSR respectfully requests that the Court: 

(a) Enter a declaratory judgment in its favor and against BNSF 

declaring that BNSF has no lawful right to operate over KCSR 

track or track subject to the joint agreements referenced 

14 



Case 5:13-cv-00098 Document 1 Filed 01/15/13 Page 15 of 15 PageiD #: 15 

hereinabove without the express consent of KCSR, which has not 

been given to BNSF by KCSR; 

(b) A ward KCSR its reasonable attorneys' fees and costs expended 

herein; and 

(c) Order such other further relief as the Court deems just and proper 

under the circumstances. 

Dated: January 15, 2013 Respectfully submitted, 

WILKINSON, CARMODY & GILLIAM 

By Is/ Bobby S. Gilliam 
Bobby S. Gilliam, La. Bar Roll No. 6227 
David L. Bruce, La. Bar Roll. No. 33747 
400 Travis Street, Suite 1700 
Shreveport, LA 71101 
Telephone: (318) 221-4196 
Facsimile: (318) 221-3705 

Attorneys for Plaintiff, The Kansas City 
Southern Railway Company 
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LOUISI..tUf.A } 

CJ..l:tCASIEU l 
i~x; ![ad~·. and entered into b-y and qet':'een The Kansas 
yaport and: aU:U: Ra.ilwa.y com.Pa.ny, as the own1n~ col'll.PanY, and 
City southern Railway compan~, as the o~erat1ng eompany, 
join t1y and seve rally s tyl-e<1 n·Kansaa CJ. ty company, n and 

l{ew orleans Railroad a.ompany., hereinafter aty~ed rtNew 

(l.O~~,n 

\ ... - . 
the ·JA:C~th.feson Alkali worlcs, . .rna. (hereinafter re:r~rred t.o .a~ the 

»lfatb..:Leaon companyJt), propoaea to construct a pLant :ror ~he manui c;.c­
tute of· the commodities in which it d.eal.s at weat Lake, ~n aaJ.oa.s.J..eu 
p.~.isb., LOuisiana.. the .tracks which are to be constructed in and 
~pund a~id plant by. the Mathieson QOJJ.tpany, and wil~ be owned by i "t, 
wili ·connect with the tracks of the Kansaa Ci~y co~any, whoae.Lake 
·.~lea B:Xaneh parallels the main track of the ,New Orleans Company in 

tha~t vic.fnity.,. The Mathi.eson aompany d.eair-ea ·to have ita p~ant served 
py· both of the parties. hereto, which neaeas.itatea the use of: some o.f 
the K.a.ilaaa city aolllpany• 8 trackage by the }ifew orleans company'. and a 
new connection at weat Lake will be provided for in another agre~ent 
hetween the.partiea hereto. The Kansas Oity Company and the New 
Ox-:l...~u.ms aoinpany deaire to serve j.ointly other industries as herein­
?t"ter provided. .. 

. NOW, THEREFORE, it. is agreed as follows: 

ARTIClE I. 

1.. J'OJ.lfTLY USED TRACKS.: The Kans~s· City Company grants to. th.e 
. ;f:re:W" Qrl.ea:ns CO:Qlpa.ny, . !'or the :pu:rpoa.ea of this agreement, and j cd.ri.t,ty 
:·~it~. ;the J(Bl'l:aas city a:ol?lpany and. such ether carriers· aa may he ·a.dmi.t:-
:ted t.q :t4.e uae o~ same, the right to o.perate over and use the trac.ka ..... ·· 

: q.~. the Kansas city UOlllpany. between the new o.onneotion to be made atf ·-~4 ~ 
. Yf~Ha.'t l',\aJce at a :point- deaigna't.ed as. ·M on the atta.ahed print, and 'the ~ 

. -Yf:~~~·~::rl.y property ~ine of the .uathieaon co~any, marked ~-on th~·a~- ~ 
'.· . :: < :----~~~d pt:int, together with the turnouts connecting ea.id. tre.aka.&e with '~ 
::~ .. ::·>:~:~.·,'::···~\:·:;~f.~:' ~~~~ks. of the .rrra.thieson aompa.ny, and ina-luding the oonneoting traclc lt~ 
:::-=;:~ . ·.~-~$· :~~~v- :JJh.e :tracka so to b.e jointly uaed by the part iea hereto are here- . ~~~ 
~--·. :'i. .. -.::.$~. ref9;t"~~d. ta as the ttjaintl.y used tracks, n· and are· shown upon tl:).e ~~f 
-'·~. . ·.,:''--' ~t:'\:aq.heQ.._ ~ue print hy _solid yellow, broken yellow, arid- red linea 'b-e- f~' 
'=:·+·~.:·}i\~-:~~.~--~.r-:.~~~··pho~nt,s designated on s:aid print as M.-T and.R-Vt said p~int . ~~;.f... 
~·· .. ::::.:':~~.~·.·:>;;!]1~~~~·.-a~·~a.(l. ·e·d ~reto and made a part hereof, and marked EXhibit itA"·· ·~·:.::t 
:·.. . :; ~~~):·\~.:.~:::.:: .?§:' ;:·:. ~:. . . . • . _·. ·;· ,l . :;: ~ . 
-f,:~.-- ·.-.-·.:<~::,: .. ·=/!(~~.-/·:·~rTIONS AND BETTEID!IDNTS TO JOINTLY USED TRACKS: Additi..o.lls .. :.· ! 
·./:·=~:~· ·~·!::~~: p.'~~).~.f*-en~fi! to th~ j oi;ntly ~eed t~q.oka shaJ.l beeome a. par-t o:r·:,.:&h~ _:: ... :~< . ·. 
·;~,~'?i."· · .. ·- ,_.';~}?:rn:tlf_y -:u~ieC: t~aa.ka ~a here~ de:rined, and shall. be .included wi tJ:iif.t~ -.... · ·'f.? 

·.·.(,>·.-.,~~~:e. ~~~t o:t: ~;t.gh.ta m seotJ.on 1. hereof.. :ehe cost of .sue~ add.it·ions ... ,·· ··: 
- <.:.':,{{~;:.\:.·:~·· :'.· .·-.~ . . ,.; 

~~?@~~,~~;:~;:,::- _ _.,_,~_,_,_, _ _ -- - ,r' ,_, /jb;{i-
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and ~ettermenta shall be added to the property Investment S~hedule,· as 
hereinafter provided. AS a part of the cost, all items of. labor shall 
have added thereto ten percent, to cover supervision ~d t~e Qse.of 
tools. All items of material shall have added to the 1n~o1ce pr2~e 
(including foreign line freight charges) ten percent, for account1ng 
and incidentals. Rental charges for equipment us-ed shall be at the 
Kansas City company•s established rental rates. 

3. .MA.IN'.rENANCE OF JOINTLY USED TRACKS: The Kansas City Company 
shall maintain and renew the jointly used tracks. Should the Kansas 
city aompany fail ·to repair any defect in the jointly used tracks 
within a reasonable time after the New Orleans company shall have 
notified it in writing, specifying the defect, and requesting that it 
be repaired, then the New·orleana company shall have the right to ·make 
the necessary repairs at once, and may do eo, and the ~anaaa City aom­
r>any. covenants .and agrees to pay to the New Orleans Company the coat 
thereof (determined ·as provided in Section 7(d)} Upon presentation Of 
bill. The Kansas Qi ty company shaJ.l not either incur in any one month 
maintenanc·e expens~ in excess o:r One Thousand Dollars or undertake any 
out of face rail replacement or ballasting work of which, under the 
terms of this agreement, a proportion woula be included in investment 
account, without first giving the New Orleans Company thirty d~s' 
·~otice in writing that such expenditures are to be made or work done. 

4. OPERATING RULES: The SUperin~endent of the Kansas City Com­
pany. shall make and en:foroe rules i"or the use o:f the jointly used 
tracks by the trains o:r the parties hereto, but such rul.es sha:Il be 
t•a.ir to both parties. 

5. RE1w."DVAL OF EllPLOYES: Employes o:f the New Orleans Company en­
gaged in switch:}..ng operations over· the jointly used tracks shall be 
subject to said operating rulest and any such employes who may be 
objectionable to the Kansas City Company shall not be emp~oyed upon 
or sent upon the tracks or premises of the Kansas City Company. 

6. RENTAL FOR J'ODrfLY USED TRACKS: The New Orleans Company 
coven~ts and ag+ees that it will p~y to the Kansas City aompany, from 
time to time, aa hereinafter provided, the.following sums: 

. (a) Monthly, one-twelfth of an amount equal to three percent on 
the value of the jointly used tracks, as fixed in the property Invest­
ment sahedul.e, as hereinafter de:rined. If a.nd when other line·s .may 
b~ permitted to uae the jointly used facilities, such monthly charge 
~211 be one-~welfth of an ~ount equal to that proportion, which one 
ls to the total number of users, of six percent annually on the value 
of the property so utiliz.ed. Kowever, no user shall pay leas than 
one and.one-half percent annually on the value of.the property in­
c·luded ~n the Property Investment schedule. 
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{b) Monthly, its prop~r~ion? ~n a aar_~~~ia, aa hereinafte~ 
·defined, of the expense of ma~ntaL~lng the J02ntly used traak~, in­
a~uding taxes apportioned to the jointly used tracks, aa here1nafter 
.Provided. 

AD~STMENT OF EXPENSE TO ANNUAL ~ASIS: The division of the ex­
pense of maintaining the jointly used ~~aoka on the monthly baais, aa 
herein provided, shall be subject to adjustment at the end of each 
aaJ.endar year after -ranua.ry 1, 1.934, on the baaia of the relative 
number of cars, as h~reinatter defined, moved or switched by or for 
each party during the·entire year .. r,he amount of this adjustment 

· shall be ~etermined jointly by repreae~tativ.ea of the parties hereto 
as soon as possible, following the close of eaoh calendar year, and 
the partywhoae ahare of such expense determined from the monthly 
count of cars is leas than its adjusted share determined from a count 
o~ al~ cars, as he~einafter derined, moved or switched during the 
entire year, shall pay or be&r the dif~e~ence between said actual and 
adjusted amounts aa certified by said representatives. jointly as afore-
said.· · 

PAYWN'.f OF BILLS: All rental and other sums properly chargeable 
under this agreement ahal1 be payable monthly as accrued, and bi1~e 
therefor shal1 be paid within thirty days after receipt. If exception. 
is taken to any :portion o:r a bill, the remainder shall be promptly 
paid~ All rental and other bills not paid when due -shall be subject 
to sight draft, except the portion thereof to which exception has been· 
taken. 'For rental and other bills not paid hereunder, when due, the 
Kansas C."i ty aollq;la.ny shall have the right to charge interest at the 
rate o:f aix percent per _.annum on all amounts in such billa not pa~d 
and :finall.y aac:~rtained to be due;_ :for· any amounts improperly charged 
hereunder' and paid. by the New orl eana company, the ]few Orleans com­
pany ah&ll have the right to charge interest thereon at the rate of 
six percent per annum from thirty days i611owing the date·auch amounts 
were paid by it until refund payments are made by the Kanaaa City com­
pany •. 

7. DEF~ITIONS: {a} property Inyeatment Schedule: An inventory 
shall be made jo;J.ntly by the Chi·ef Engineers of the parties hereto, or 
their authoriz.ed representatives, of the prope1;ty, reaJ.. and p-ersonal, 
or every nature, included within the terms of·thia grant, with the 
cost thereof as to property presently to be constructed, determined as 
for additions and betterments under section 2 hereof, and as to previous­
ly constructed property, included in the jointly used property, the 
ap~raised value of such property as oX date of this contraot. such in­
ventory when completed, shall be dated and c.ertified by said Chief' 
Engineers and shall be designated as the Property Investment SchedUle. 
Addition and betterment charges to jointly used tracks ascertained as 
hereinbefore provided shall, from the date o£ their completions be 
added to and beaome a_part of the Property Investment schedule. 

.. . - ~ 

v--· -~ .. ~ 

) 
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·(b)· .aar J3a·aia: ··in arriving·at···the···oa.r···tia·~i·s···f·or··the ·divi·aion····or··- · 
maintenance expenses and taxes, there shall be :noluded all loaded 
cars aounting locomotivest whether loaded or llght, as two cars, (l) 
moved i'rom the tracks- ( othe;r; than the jointly owned or jointly uaed 
tracks) of either party to any point on the·jointly used.tracks, or 
over the jointly used tracks to a point beyond; or (2) from any point 
on the jointly used· tracks or over the jointly uaed tracka.from be­
yond, to the traaks (other than the jointly owned or jointly used 
tracks) o:t .either party; _(3) or hetween points on the jointly ua:ed 

. tracks~ and/ or jointly owned trac.ks. work train a and cars containing 
material ror·uae on the jointly used tracks shall not be counteq nor 
shall switch movements b.etween the Jointly uaed tracks and the industry 
tracks or the ..Mathieson. aom,pany not covered in subdiviaion.s (1-}, {2) 
and (3) of this paragraph be oounted. cars moved by the Kansas City 
company dir~ct to or rrom th~ water front territory.east and south of 
the connection designated as. I will.. not be counted, except when such 
aars are handLed over the classification tracks. 

Eac:h party aha.ll .keep a. record ot: ita own eng_ines, ears and trains, 
and shall, at the end of the month, compi~e a statement showing the 
total number o:r all. engines and oars handled by or for ita account 
on or over the jointly uaed tracks on which the said joint expenses 
·are to be divided •. The Kansas Oity company shall send ~o the 
deaignated officer of. the New orleans Company, no~ later than the lOth 
of the succeeding month, a copy of such statement, and the New orleana 
co.ml?~ will likewise send. to the designated o:f:ficer of ~he Kansas City 
company a similar statement. AJ.1Y engine operated over the jointly 
used tracks shall be deemed to be the engine of the p~rty ao OJlerat-
ing same.. .Any oar moved on or over. the jointly used tracks shall -b~ 
d.eemed to be the car o:f the party under whose billing or direction such 
car is so moved. . 

The proportion of the coat o£ maintenance to be borne bY. the New 
O~learis company, as provided in section 6, ahall be that proportion 
which the nrunber o:f engines handled by and oars handled t·ar or by the 
.New Orleans aompany on the Jointly used tracks·, determined aa a.f'oresaid, 
bear~ to the aggre~ate number of engi~es and cara handled by or tor all 
companies on the jointly uaed tracks determined as-aforesaid. 

(a.) Apportionment o:f Taxes: Al1 taxes on the jointiy used tracks 
paid by th~ Kansas City company, which shall be on an ac.tual. assessment 
b~sis, or equitably apportioned· if actual is not available, shall be 
pro-rated or estimated for each month, but i:f estimated, an adjustment 
shall be made to the actual taxes paid so as to insure, aa·nearly aa 
poe·sible, an equal monthly aocr~al of' taxa a throughout the year. 

(d) Ma.intenanae Expense: rhe term tt111aintenanae,tt as uaed in 
connection with the expense of maintaining the jointly used tracks, 
shall include all expense of renewal and keeping the jointly used 



Case 5:13~cv-00098 Document 1-2 Filed 01/15/13 Page 6 of 14 PageiD #: 22 

,J 

f . ~ t · · r - --- -- ------------------ --tracks- ----in-- ·p-roper -··-cond-it--ion---, -----·i-ncl:ud-ing .. the ... e.xp.ena.e ..... a ... mal.n. :.a_lnlnK. -----·----~~----
newing and operating any signal system, inter1ocking or other.protea­
tive arrangements, or communication system, that may be used l.n connec­
tion therewith and also such items aa highway or street crossing rlag­
men electric ~r other types o1' proteative signals generally used -in 
highw~ and street crossings, and other expenses of a similar nature 
although usually deno~inated as operating expense • 4].1 such expenses 
that ·can be directly allocated shall be charged to j~intly used tracks. 
In lieu of apportioning ·to the jointly used tracks the salaries of 
general supervisory, accounting and other general· _officers, whose time 
is not directly apportioned and charged to apeoifie work, there shall 

·ne added to the cost of labor ten percent (IO%}·thereof for eu~er­
vision, accounting, and use of tools. To all item~ of materials and 
supplies, exclusive of ballast, ·there shall be added to the i~voica 
price (including foreign line freight charges} 15%. thereof for handling, 
inspection, accounting, and transportation in revenue trains, provided 
that where any such materia1s or supplies shall be transported in ex­
cess of three hundred and fifty {350} miles, five (5) mills ~er ton 
mile shall be added ror the distance transported in excess of three 
hundred and fifty (350) miles~ TO th~ invoice price of ballast there 
shall. be added ten (10%) percent ror handlingt inspection and account­
ing, end five (5) mills per ton mile for transportation in revenue 
trains. When material and suppliea are transported in work trains 10% 
shall. be added to- the invoice price thereof' (including :roreign line 
rreight charges), plus the actual cost of work train se~vice, includ­
ing rental of equipment at the Kansas city aompany'a established 
rental ratea. The term ~maintenance» shall be deemed to include the 
net loss on all.or any_part of the jointly us~d tracks or appurtenances 
which may be retired and rep1aced, or retired and not replaced; pro­
vided, howevert that in determining the net loss, the Kansas City Com­
pany anall account for any property received by it, other than right 
of· wey-, !~rom any source, in connection with the relocation or abandon­
ment of the jointly used trackage or any part or parts thereof. 

(e) Records: Records of each party hereto, so far as 'the joint~ 
ly used tracks are concerned, shall be ODen to the inspection of the 
other p_arty at al~ reasonable times. . 

8. SWITCHING SERVICE: (a) Cars destined to or originating at the 
p~ant of the •Mathieson company or any other industries served by the . 
jointly used trackage between point tlL_tt and "Tu_uRJt on Exhibit n.Au, 
will be delivered or received in interchange from or to the company, 
party hereto, switching the. plant of the Mathieson company, as pro­
vided in Section 9 hereof, upon the established interchange traaka at · 
~e Charles, in which event. a chargeof six ($6 .. 00) dollars per ~oad­
ed car shall be paid to the company per:f'orming such awi tc.hing service, 
such_ charge shall: include movement~ o1· empty cars and shal~ be sub­
ject to change at any time by agreement between the partieahereto. 
The count- ot· such a.a.ra :fer ma~.ntenanoe purposes shal~ be as herein­
bei'ore provided. Jtor the purpose of preventing serious delays to 
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traffie or in other emergencies, each party hereto anal~ have the 
.right to receive and deliver cars to the c·olfLJ?anY awitah~~ the plant 
o:r the Mathieson ao.mpany ~ upon the yard port1on o:r t~e ___ J._O~D:t~_!.ll::ll._t:)_~---· ... _ 

··· ········ ···- ·······traa:ks- --be-tw·e·en···th"Er J;iOint .. s· ··dErs:tg_nat"ed····z· ··a.n-a ··q····on:····aai"d · .EX1iibi t ".!Att • 

{b) For switching oars between the tracks of the Mathieson com­
pany and the trac.·ks designa-ted L-G, or the j oint1y used tx-aaks, the 
l(anaa.a a.i ty Oompany 1 or the New or~eans aompany, whichever is per­
farming the p:l.ant swi t.ching, wi~l. petiorm such servia a :t:or the other 
at a charge of $2.0·0 per lq,aded oar. This charge shall be in addition 
to that menti<?ned fn section tll(a).-

( a) . cara handl.ed unde:: the. two _ pa.ragrapha above wil~ rez:zain in 
the accounts of the reapeot~ve l~ne ror whom the ~lant aw1tch1ng 
ser-vice ia rendered, and suoh ·respective tine will a.ss·ume per diem 
ac-erual.s thereon. 

9. LENGTH OF SWITCHING PERIOD: unti~ a.uoh time a.a m.a.thie aon aom­
pany shail per:f.orm the switching serviae upan ita own tracks, or nntU 
otherwia.e a.gre.ed upon, -~oth the parties hereto·, the Kansas ai1;iy Qom .. 
pany and Hew orl.eana company, shall switch the :pl.ant o:t the Mathieson 
aomp~y in aLternate periods of two (2) years uuration. The Kana~~ City 
aompeny will· switch the pl~t for the first period of two. (a) yeara 
c-ommencing on the firat day of the month :rol.I.owing that in whieh. 
operation or the Mathiea~n onmpanyra p~ant ia atartad, as repo~ted to 
the parties hereto by the ~thieson c~mp~. 

:10. RELOOAriON OF 'r.RACKS:: . .:rr and when the x::a.nsaa city aom_pa.ny is 
required to ~elQeata tt~ tracks ~ong the northe~Ly or southerlY side 
of the J:E[gh.way; ·between the :points "inarked L-K-P and 'f on the attached 
prin~, the r~gh.ts h~rein granted ·to the New or~eans- oom_pany aha.l~ app~y 
to th.a re~oc.e.ted traaks in. the a.a.me manner and under the aame terms 
and conditi~ns as such rignta apply to the tracks preaent1y to be 
conatruated. f,he relocated traake s~l ba so located that the New 
or~eans. Q.om.pany m.ccy.- connect with them in the v·icinity of eitb.e~ or 
~oth ends of the jointly uaed tracks as relocated. · 

ll.. ADD.I~ION.AL J"OJNlrLY USED TRACKS: AJJ.Y additional trackage re­
quired to~ .s~~v~ . the p~Qp~rty ly;t.ilg south of New or1eana company• a main 
line right of w~, and lYing north or south of the joint trackage here­
in referred to. hetween points I and T on EXhibi.t "A'i, will break aut o:f 
the jointly used traaka and wil~ be conatruated and owned by the Kansas 
City COJit.pany, and the right to use such trackage ia hereby granted the 
~ew Qr~eana c.ompany under the aa:ma terms and aonditiona as govern the 
joint1y us:ed trackage a.overed by this agr-eement. .Each party hereto 
shal.l have an equal. righ.t to determine the neces.aity aa well as the ~ength 
and .loaatio-n of auc.h additional tracks; provided that in the event one 
party doea not desire to use auah additional tracks the other party 
shall so1ely bear the ~terest rent~ of aix percent upon the value ef 
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---··············· -----!~:c-~::;----~~;~;~=~--;!!~n-;!~---~~~~;~~~~~~t~e~h=~-:~-!ro~~~~~~e.rty · 
so electing not to use the same sl?-all des1.re to use s~ch add l t 1.onal. 
trackage, it may do so upon as-s-~1ng one-half of the 1.nterest re~tal 
and its proportion of the maintenance and other expenses as here~nbefore 
provided, from date of·completion of said trackage. 

ARTICI.iiD II. 

12. J"OINTLY OWJ.i.IED TRACKS: The right o.:f way and trackage the.reon 
between the points designated as T and S on Exhibit ttA" shall be owned 
jointly and equally by the K.anea~ City com-pany and _th~ New Orleans qom­
pany. The coat, if any, of.acquisition of the right of way shall be 
paid one-half by each or said companies, and the carryipg costs, in­
cluding_ taxes, shall be divided equally. Trackage shal~ ·be constructed 
thereon at the request of either party hereto, and the coat therenf 
shall be assumed and borne one-half by each party. ~The New orleans oom­
pany shall hav·e the right to connect with said jointly owned .tracks 
in the vicinity of poiht designated as ~on the attached ~rint.v 

13 • .ADDITIOl'f.AL JOINTLY OWNED TRACKSt xr· and wll.en tracks are 
aonstruate<;l to serve industrie~ or to gain aooess to deep water in the 
territory bo.unded on the north by the Old Spanish Trail highway I on 
the west by the west l.ine of g·ection 32; on the sout.Jl by the Calaasieu 
River, and on the eaat ·by the Rio Handa Line, such tracks shall bee ome 
part of the j. ointly owned trackage :provided :r or in this Article I I. 
Each party hereto shall have an equal right to determine the necessity 

· as well as the ~ength and location of such additional tracks; provided 
that in the event one party-does not desire to use auah additional 
traak.s tp_e_ other par";ty shall advance the coat or r-urnish the material 
therefor and solely b~ar the maintenance and other ·expense of such 
trackage; provided further, that if at any time thereafter, such :party 
so electing not to use the same-shall desire to use such additionaL 
trackage i~ may do so upon assuming one-half of the cost and its pro­
portion o!' the maintenance an~ other expenses, as hereinafter provided, 
r.rom date of comple-tion of saiQ.. t~ac.kage. 

~4.. Only the .j.ointly used tra.qks betwe~n the points designated 
as M and G, and shown in soli~ y~l~ow ~ines, shall be immediately 
oonstruot~d. If and when other trackage is constructed, as provided in 
s·e-ptions 12 anQ. ~3, which trackage is herein referred to as nj oint~y 
owned. tracks, 11 maintenance expense. a (as defined and determined in 
Article I) yrill be divided on a oar basis, as defined in section 15. 
Each ~arty hereto may furnish one·half of the metal required for the 
construction or the jointly owned tracks. The construction and main­
tenance of the jointly owned tracks under Sections.l2 and I3 will be 
under the jurisdiction of the company that may at the time be switch­
ing the plant_ of the :u:a.thieaon company, aa herein provided., The rights 
of each company upon the jointly owned tracks to be constructed under 
sections 12 and 13 shall be e~ual in all respeutat subject to the terms 
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····-he·:r-eo·f-.,-----···--Al-1··-··expend-i-t-u:r-e-s -f-or---addi--t-i-on-s·---and .... be.tterm-ent.s----~-o;-----or ...... on ..... 
account of the jointly owned t~aokage, shall be borne one-naLf by 
each of the parties h.ereto, subject to the terms hereof. 

15. CAR :BASTS FOR .JOINTLY OWlf.ED TRACKS: In arriving at the oar 
basis for the division of maintenance expenses for the jointly owned 
t~aaka, there shall be included all loaded cars, counting locomotives, 
whether loaded or light, as two cars, moved t_o or from such j~intly 
owned traaks. work trains and cars containing material for use on the 
jointly owned tracks shall not be counted. 

Each par-ty shall keep a record of its own engine_s, oars and trains, 
and shall, at the end of the month, compile a statement showing the 
total number of all engines and cars handled by or for its account on 
or over the jointly owned tracks on which the said joint expenses are 
to be divided. The Kansas city company shall send to the designated 
officer of.the New Orl~ans company, not later than the lOth of the 
suaoeeding month, a copy of such statement; and the New Orleans Company 

· wili likewise send to the designated officer of the Kanaas City Company 
a similar statement. Any engine operated over the jointly owned-tracks 
shal~ be deemed to be the engine of the·party so operating same~ AnY 
car moved on pr over the jointly owned tracks shall be deemed to be the 
car of the party under whose billing or direction such car is so moved. 

The proportion ot~ the cost of maintenance to be borne by the 
respeqtive companies shall be that proportion which the number of engines 

. handled by and. cars handled for or by each of the respective companies 
on that portion or the jointly owned tracks, determined as aforesaid, 
bears to the aggregate number of cars and engines handled 'by or for all 
companies on that portion of' the jointly owned tracks. 

AD~STMENT OF EXPENSE TO ANNUAL BASIS: The division of the ex­
pense Q~- :maint<;tining the jointly owned. tracks on the monthly 'basis, 
as here~n prov1ded, shall be subject to adjustment annually in the 
same manner as provided for the adjustment of the expense. of -maintain-
ing the jointly used· tracks in section 6(b) hereof. · 

rA.XES: Each party shall return for taxation ita undivided one-half 
inter~st in the jointly owned tracks, and shall pay the taxes accruing 
thereon. 

RECORDS: Records of e~ch party hereto, so far as the jointly 
owned tracks are concerned, shall be open to the inspection of the 
other party at all .reasonable times. 
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ARTICJ.iE III. 

-----r-5~--- -·-r;oss··---oR ___ D.AlfAGEli -·-rar -·ne:rini"t-roa·--a-x--L-cla::f··at·-·-n·amage;·-~---Tli_e ___ t--erm _________ · 
ttl.oss or damage, tt as used in this agreement,. is understood to mean 
l_osa. or damage arising upon or adjacent to the jointly used tr-acJ:s and/or 
jointly owned tracks; and it embraces all losses or.damages gr~w~ng out 
of the death of .or injury to persons, or damage to or destruct1on of 

. . _ · -:p~~Jl~.P;~-¥' including property belonging to either of the part~es he:eto, 
,;.~ ;r. ...... ,_ :o~t;iHf.-~::.tJte patrons of' either party, or to other p~rsons, _ and 1nclud1.ng 
{hi:~.·~·- 'tAfJ ... iJ:;q,i'ft of removing- wreck a and repair to the j ol.ntly used tr~oks ~d/or 
· ··J<ii~tr..Y owned tracks made necessary by wreaks or derailments; and J.t 

~sa em~races all eosts and expense incident to any such loss or damage. 

(b) Det·ect in .rointly u-sed Tracks: The Kansas- Oity Company shall 
not be liable f'or any loss or damage suffered by the New Orleans company') 
or :for which- the latter ia or might ·be liable to third persons ocol?-l'ring 
oecause ·or on account the use by the New Orleans company 0£ the jointly 
owne4 tracks and due to any alleged or real defect in the jointly used 
tracks, whether such defects be patent or latent, all such risk of loss 
or damage as between the parties hereto, being hereby assumed by the ~ew 
orleans company, as though the jointly used tracks were owned and main-
tained by it~- · 

(c) Plant Switching: The oars and oontenta thereof while being 
awitched under s·eation 8(b) by the :party at the time per:forming the plant 
switching for the ~thieson company shal~,·as between the parties here­
to~ be at the sole risk o~ the party for whom such service is being per­
formed. 

. (d) E~loyea Repairing Trackat If officers and employes engaged 
in maintaining or renewing the j oint]!y used tracks, or j.ointly- owned. 
tracks, including the maintaining, renewing and operating of any signal 
syatem,interlocking or other protective arrangement, or communication 
system, or highway cross.ing :Protective device~ shall be injured or . 
killed while so engaged~ ail expense arising therefrom shalt be assumed 
and paid by the parties hereto as-a part of the ex~enae of maintaining 
the jointly used tracks, or jointly owned tracks, aa the case may be, 
unless such injury or death shall be caused by the sole negligence of 
either party hereto in the operation of engines or oars over the tracks, 
in which e.vent the loss shall- be assumed and borne as provided in 
paragraph (e) of this section. 

(e) Liability For Other Losses or Damage; SUbject to the fore­
go.ing, .if losa or damage shall oaour, the party hereto through whose 
sole negl.igenc.e the same is caused, .shall solely bear al~ expense on 
account thereof, but if the parties hereto shall be jointly or con­
currently negligent, or if it cannot be determined by whose negligence 
such loss or damage was caused, then, again subject to the preceding 
paragraphs of this s~~tion, the loss shall be borne by the parties 
hereto equally. · 
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he compelled to pczy any sum or sums .for whlch !he oth~r party 1s 
whol~y or partially liable, or bound, under th~s sect1on 16, th.en 
such ather party shall indemnify and hold such ~arty harmles~, and 
shall reimburse to it such sum or sums which shall be properly charge­
able against it according to the terms of this Section ~6, provided 
neither party shall be concluded by any jQdgment against the other 
party hereto unless it h~s had reasonable notice t~at it is required 
to defend or participate in the- defense of any suit, or_ be so bound, 
and has had reasonable opportunity to make such defense or :participate 
therein. When such notice and opportunity shall have been given, the 
party notified shall be concluded by the judgment as to all matters 
which could have been litigated in such suit. 

17. CLASSIFICATION OF ACCOUNTS: The then current Classifioatio~ 
· of Accounts prescribed by the Interstate Commerce Commission. shall 

govern all charges covering expenditures for additions and betterments 
and for maintenance except as herein otherwise specifically provided. 

18. ARBITRATION:- Shoul-d a controversy a.riae between the parties 
hereto that o~ot be amicably settled by themselves with respect to 
the interpretation or performanc-e ot their obligations, rights or 
duties under the provisions o~ this agreement, it shall be referred 
to three disinterested competent arbitrators, of whom each party here­
to sh~l choose one, and the two_ thus chosen shall select the third ... 

n~ the two arbitrators so chosen by the parties hereto cannot, 
within th.irty days • agree upon a thi:rd a.rbi trator, a aid third arbitrator 
shall be selected by a JUdge of the united states District Court for the 
District in which Lake. charles, Louisiana, ia located. 

The party desiring arbitratiqn shall give writt~n notioe thereof' 
to the other party, setting forth therein the matter in dispute and 
the name of its arbitr~tor. rn the submission to arbitration it shall 
be provided that the arbitratQrs shall determine and adjudicate the 
questions at i~sue in acpordanoe with the competent, relevant and 
material evid?noe introduced, and that-in reaching their decision the 

-said ~bitrators'ahall be governed by the principles and rUles of law 
or equity applicable to the questions under consideration. rn the 
event the party upon whom such notice is served shall not within 
thirty days thereafter appoint an arbitrator and give notice thereof 
in writing to the party desiring arbitration, then ~he party desiring 
arbitration s~l apply to said Uriited states District Judge who shall 
select such second arbitrator, and the two thus selected shall choose 
a third. The three arbitrators shall promptly give notice to eaoh of 
t~e parties to the controversy, at least ten days in advance, of the 
t1me and place set for ~earing, and at the time and place appointed 
shall proceed, hear and determine the matter, unless for good cause 
(of which the arbitrators shall be sole judges) i·t shall be postponed. 
The determination, made in writing, of the arbitrators, or of a majority 
oi· them, after due hearing, shall be final and conclusive on the 
parties h.ereto. 
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Each party shall pay for the services and expenses of ti:e 
....... arb.itrato:r. ... .aho_s.en ...... b.y ..... or .. 1.o_r ____ it ..... axld .. JJ.f .... it.s ... w!_.t.n_~_~§.~_.f? _ _, ___ ~.h-~-----1P._?_~~g-)??~~Y. .. 

to pay for the services and expenses of the_t~ird arb1tra~~r anu f~r 
any stenographic expense, unless other prov~s1on therefor ls made 1n 

the award" 

19. TER1:i--SUCc:ESSORS AND ASSIGNSt This ag~eement arid all of its 
terms, provisions and conditions shall inure.to the benefit of ~d be 
binding upon the successors, lessees and ass~gns of the respe~t1ve 
parties hereto until terminated by mutual consent of ~he part1es here­
to; provided that if the New Orleans company shall fall to pay the rent­
al and other sums required of it, promptly when due, or shall fail to 
comply with its other covenants in Articles t and III, and s~ch default 
in payment, or in compliance with other covenants,shall cont1nue for a 
~eriod of 180 days after written notice from the Kansas City Com~any 
specifying in which particulars it is in defau~t, then the Kansas City 
conr_pany may immediately terminate said grant and exclude the New orleans 
com_f)any frorn the jointly used tracks; provided f'urther that any termina­
tion, except by mutual consent, shall not relieve the New Orleans com­
pany from the obligation, which shall continue until such termination 
by mutual consent, to pay the rental provided .in subdivision (a) of 
section 6 hereof. Any receiver- or receivers, trustee or trustees 
appointed ror the Kansas aity company or its successors or assigns or 
any other party or parties coming into possession of the jointly used 
tracks shaJ.l take possession ·subject to the use ther~of· herein granted 
to the New orleans company, its successors or assigns; until this 
agreement is terminated by mutual consent of the partie·s hereto, their 
sucaessors or assigns, as hereinbefore specified. If any receiver or 
receivers, trustee or trusteea appointed fpr the New Orleans Company 
or ita aucaessors or assigns shall in receivership or bankruptcy 
proaeedi~gs elect not to adopt or be bound by this agreement, then the 
New Orleans company, its successors, assigns, receivers or trustees 
shall be excluded from the ·jointly used tracks until such time as an 
agreement substanti~ly in the same terms herewith shall be in .effect 
betv1~en th~ parties ·hereto or their respectiv-e ·successors or assigns. 

In the event that either pa~ty~ its successors or aasi~ns, re~ 
oeivers or trustees, or other party or parties coming into possession 
of its property~ shall de~ault in the p~ent of its share of the ex­
pense of constructing and maintaining the jointly owned tracks or a 
part ~~e~e?f, or default in any other of its obligations with respect 
to sa~u JOlntly owned t~acks as provided in this agreement, and such 
default shall continue ror ninety days after written notice thereof 
then s11ch party in default shall be excluded t•rom the jointly owned' 
tracks until such time as the default shall be made good. 

·/ 
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IN WITNESS WHEREOF, the parties hereto have exec~ed this ~gree-
rnent by their duJ_y authorized of1"icers, aa o1· the /ft!.. day of· 
S-f~ ' 1.934. 

11IE KANSAS CITY, SHREVEPORT AJID GULF RAILVIAY COMPAL"'IT ~ 
'l'HE KANSAS· C I'.rY SOU'fliERN RAI:;J\i Y COlfl? ANY, 

··- ... ~-·':: ·~""'· .. ~~~~'::::~~' 
f:'·"''l, MaMW.~ 



.J 
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- _ S'fATE 0]' MISSOURI ) 
. ) ss . 

. . _C_O:u:JifY .... O.R ____ .TA.C..KS.ON. __ J --------------···-··--···· . 

STATE OF LOUISIANA J 

P.ARISlf OF~ 

My Commbslen Expires June 24. 1935 

personally appeared before me, the undersigned Not~_ public, in 
t'or t e state and parish aforesaidJ on this the 19'/h- day of' 

..._ , A .. n. 1.934, at my a:t·t·ice in said state and parish, R· c .. 
at4-ins, v~ce president and G:enera.J._ .Manager o:f the Texas and ]!few 

orleans Railroad aom_Pany, known to me ~o oe pp_9>1,1 JihO-, at) said time 
d placE? s.tated. to me, in the pr_eaenoe of /~~A.-a/ and 

competent witnesses of rUll age of major~ty, 
s S ate and pa:risht that he had signed the roregoing 

ins -l"Ulnent, !'or the purposes therein aet t·o.rth, as his voluntary aat 
and deed, in tl:le capacity therein stated, and in witness whereof·, he~ 
the said appearer, and 1, the said Notary, and the said witnesses have, 
at said time and place, signed this acknowledgment, each in the pres­
ence of al~ the others • 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF LOUISIANA 

SHREVEPORT DIVISION 

THE KANSAS CITY SOUTHERN ) Civil Action No. 5:13-CV-98 
RAILWAY CO:rv!PANY, ) 

) 
Plaintiff, ) 

vs. ) Judge 
) 

BNSF RAILWAY COMPANY, ) 
) 

Defendant. ) Magistrate Judge 

EXHIBIT TO THE KANSAS CITY SOUTHERN RAILWAY COMPANY'S 
COMPLAINT FOR DECLARATORY JUDGMENT 

EXHIBIT 2-1940 AGREEMENT 
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8/svf_r~ 

--AGREEfi.rENT, Made and entered into by an~ between The Kansas 

............. : 0 tty···-suuth-e·rn ·Rai-lway ···oompany·······her·El'±na;r-t·e-r····a.t·yle·d·····th:e;···•Kansa·a· 

City Comp~ny ,"." and the Texas and New, Orleans Railroad Company, 

hereinafter styled the "New Orleans Company.n 

RECITALS .......... -.,_..._ __ ......,. 

The Continental Oil Company (hereinafter referred to as the 

11 Con til1ental Company"} p.ropoae.B to construct a plant for the 

manufae,b.ir·e of the commodities in whioh it deals, at West Lake, 

in Oalc~sieu Parish, Louisiana. The tracks whioh are to be oon­

struotea in and around said plant by the Continental Company, 

and will-~e owned by it, will oonneot with. the tracks of the 

··-····(:' 

·---·-·· ; 

Kansas City Company. whose Lake Charles Branch parallels the main ( 

track of the New Orleans Company in that vicinity~ The Conti- .f 

nental Company desires to have its plant served by both of the 
\. 

parties hereto, whioh necessitates the.use of some of the Kansas 

City Companyts trackage by the New.Orleana Compan~, and will re­

quire the construction of a new oonneotion between the main lines 

of the Kansas City Company and the New Orleans Company. 

NOW, THEREFORE, it i a ag:re.ed as f.ollowa 1 

1. NEW CONNECTION: Jhe New Orleans Company will oonstruot 

at its expense, own and thereafter maintain a new connection break~ 

ing out of its main traok and extending thence in a northeasterly 

direction to the Kansas City Company's southerly right of way linE 

between th,.e pointe marked 11A11 and 1'B", and shown in green line on 

the attaohed blue print Exhibit "Au which is made a part hereof, 

said connection be~ng for the purpose ·of providing the New Orlea· 

·-T<..·,- -: .. -~ .. 

~ 
i 
j 

...... _ .. _J 



Case 5:13-cv-00098 Document 1-3 Filed 01/15/13 Page 3 of 23 PageiD #: 33 . 

- 2 -

Company access to the jointly usea tracks hereinafter referred 

to, The~Kan·sas City Company will oonstruot at ita expense, 

own and thereafter maintain the new connection between points 

t1B11 and nett shown in black on the attaohed blueprint, Exhibit A 

hereto. 

In the event ~he oonneotion herein provided· for, and the 

cperati~n by the New Orleans Company over ~he same and over the 

traoka hereinafter described in Section 2, shall, in the opinion 
' 

of the Kansa·s City Company (such opinion to be based upon and 

oonsistent with prallrtioes aotually applied under subs-tantially 

similar conditions at locations elsewhere on the lines of the 

Kansas City Company) require, or, if there shall be required by 

any competent governmental authority, the installation of any 

interlocking plant or other signal or proteotive device, the 

Kansas City Company shall install the same and the New Orleans 

·company shall pay to the Kansas City Company annually (in monthly 

·installments as provided in Seotion 7 hereof)·a sum equal to six 

per cent (6%) of the ooat of the satne, together with all taxers 

incurred by reason thereof and the entire oost of ita maintenance 

and operation, determined as provided in Sections 3 and a. 
2. .JOINTLY USED TRAOKS; The Kansas City Company grants to 

the New Orleans Company, for· the purposes of this agreement, and· 

jointly with the Kansas City Company and suoh other carriers as 

may be admitted by the Kansas City Company to the use of samet 

and ~pon the terms, covenants and conditions hereinafter set 
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forth, t.he right to ope!'at·e over and use the tracks of the Kansas 

City C-9.m_pany between the. new oonneotion to be constructed by the 

New Orl.eans Company as provided in Section 1 of this agreement 

at West Lake at a point designated 11B11 on the attached print, 

inoludi.ng a portion o:f the main line o:f the Lake ,Charles .Branoh 

and ·tu,rnouts and traaks of the Kansas City Oom.pany o-onneoting 

said trackage with the tracks of the Continental CompanyJ des-

6x·ibed as· follows: 

ZONE l. The main line of the Lake Charles Branch from 

Milo Post ?37 plus 2222 feet to Mile Post 738 plus 2222 feet, a · 

distance o:f 5,280 feet between points unu and 11E", as shown in 

red line on the attached blue print; 

ZONE 2. Th~ turnouts. siding, an~ oonneotions with the 

traoke of the Continental Oil Company, as shown in yellow on the 

attaohed print described as follows~ 

(a) Co~neotions with repair tracks of the Con­

tinental Company approximately 277 feet and 83 feet in length 

respectively shown between points "F", "G" and 11Hn; 

(b) Storage traok and connections with the raok 

tracks of the Continental Company as ~ollows: 

I 

West oonneations with rack tracks approximately 
374 feet and ?5 feet, ·as s}?.own between points "I"; 
"Jfl and °K 11 on the attached print. 

East oonneotions with raok traoka approximately 
374 feet and 75 feet, as shown between points "L 11 , 

"J( 11 and "O" on attached print. 

Storage traok approximately 1332 feet as shown 
between points "P" and nq,u, on attaohed print. 
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Connection with Casinghead raok trac~ ____ ?\_P:Pl.;_<?_~_t-. ........ . 
mat ely ""2!ra·····r-e"et••··rn:···rengtli·-··a:s·· "sliown--b-etwe"eii""":Poin t ef 

HRn and ns~ on attached printt 

ZONE 3 o . Conneoti on with the New Orleans Company approxi-

mately 249 feet between points "B 11 and uan, as shown in black on 

attached print. 

The tracks to be jointly used by the parties hereto are 

herein referred.to as the _"jointly used traoks,n and are shown 

upon the attached blue pr~nt as described above, which print·is 

made a part hereof', and marked Exhibit iiAu. 

3. ADD IT IONS AND BETTERlUNTS TO JOINTLY USED TRACKS: The 

cost of additions and betterments to the jointly used tracks 

as herein defined shall·be added to the Property Investment 

Schedule, as hereinafter d~fined. Aa a part of suoh ooat, all 

items of labor shall have ad~ed thereto ten per cent (10%) 
{ 

to cover supervision and the use of tools, and, 'in addition· 

thereto, there shall be added as a part of suoh oost pay roll 

taxes P.nd other similar taxes iHourred by the Kansas City Company.' 

All items of.matePial shall have added to the invoioe price (in~ 

eluding ~or,ei:gn l_fne freight charges} t·en per oent (10%) for 
. .-i . 

aeo-ounting~i and ineidentals. Rental charges for equipment used .. ·~- - ' . 
~ 1 

shal:l·ba<8;t-~ the· Kansas· City Oompa.ny' s established rental rates. 

4 • · MAINTENANCE OF JOINTLY USED TRACKS: The Kansas City 

Company shall main·tain and renew the jointly used traoks. Should 

tha·Kansae City Company fail to repair any defect in the jointly 

uue.d. tracks within a reasonable time a:fter the New Orleans Company 
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shall hRve notified it in ·writing, speaifying the defeat, and re­

questing that it be repaired_, then the New Orleans Company shall 

have the right to make the necessary ~~pairs at onoe, and may do 

so, and the Kansas Oity Company covenants and 'agrees to pay to 

the New Orleans Company the oost thereof (determined as provided 

in Section 7) upon presentation of bill. 

5. OPERATING RlJLESJ The SUperinte·ndertt of· the ·Kansas City 

Company shall make and etlforoe rules for the uae of the jointly 

used tracks by the trains of the·parti~s heret6. but suoh rules 

shall be ~air to both parties. 

6. REMOVAL OF EMPLOYESc Employes of the NeW Orleans Com­

pany engaged in switching operations over the jointly used tracka 

shall be subject to said operating rules and so far as it ~ay be 

within the control of the New O-rleans _Company without the New 

Orleans Compant be~ng subjeoted to unreasonable penalties there-. 

for, New.O~leans Company .employes who may be objectiona~le to the 

~ansP.s City Company shall not be empl~yed upon or sent upon the 

tracks or premises of the Kansas City Co~pany. 

? • RENTAL FoR JOINTLY USED TRACKS: The New Orleans Company 

oovenants and agrees that it will.pay to the Kansas City Company, 

from t1mc to ti.me, as hereinafter provided, the following sums: 

(a) Eaoh mo~th during the term of this agreement, 

an amount determined by, and equal to, one~twelfth of.the per 

oentago set out below of the value of the jointly used tracks, 

as such value is fixed in the hereinafter· defined Property ~n-
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vestment Schedule, to-wit:· 

Zone No. 1, two per cent. 
Zone No. 2, three per cent. 
Zone No. 3, six per cent. 

{b) Monthly, its proportion, on a oar basis, as 

hereinafter defined, of the expense of maintaining the jointly 

used traoks in Zonee 1 and·2, including taxes apportioned to vr 

suoh tracks, as hereinafter provided; and; in addition, monthly, 

the entire expense of maintaining the tracks in Zone 3, including )( 

taxes P.pportioned thereto. 

(c) In the event the Kansas City Compatly should 

admit others to the use of the joint tracks, under the power re­

served to it in S_eotion 2 hereof, the percentages payable by the 

New Orleans Company, provided in paragraph (a) of this Seotion ?, 

shall be as follows: 

Zone No. 1, ·one and one-half per oerit. 
Zone No. 2 1 the ratable proportion of sfx p~r 

oent determined upon the number 
of users of the j9int tracks, 
but in no event ·less than one 
and one-half per oent. 

Zone No. 3$ six per cent. 

ADJUSTMENT OF .EXPENSE TO ANNUAL BASIS: The division; 

of the expense of maintaining the jointly used tracks on the 

monthly basis, as herein provided shall be subjeot to adjustment 

at the end of eaoh calendar year on the basis of the relative 

number of oars, as hereinafter defined, moved or switched by or 

for enoh party during the entire year. The amount of this ad­

justment shGll be determined jointly by representatives of the 
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parties hereto as soon as possible, following the olose of each 

oalondRr year, and the party whGse share of such expense de­

termined from the monthly oount·· of oars ia less than its adjusted 

share determined from a count of all oars, as hereinafter de­

fined, moved or switohed during the ~ntire year, shall pay or 

bear the difference between said actual and adjusted amounts· as 

certified by said representatives jointly as ·aforesaid. 

PAYMENT OF BILLS: All rental and other sums 

properly chargeable under this agreement shall be payable mqnthly 

as accrued, and bills therefor shall be paid within thirty days 

P-fter receipt. If exception .is taken to any portion of a bill, 

the remainder shall be promptly paid• All rental and other bills 

not paid When due shall be subject to sight draft~ except the 

portion thereof to which exception has been taken. Fo~ rental 

and other bills not paid hereunder, when due, the Kansas City 

Comp~ny shall have the right to oharge interest at the rate of 

six per oent per annum on all amounts in such bills not paid and 

finally ascertained to be due; for any amounts improperly charged 

hereunder and paid by the New Orleans Company, the New Orleans 

Company s~all have the right to charge interest thereon at the 

rate of six· per oent per annum from thirty dRys following the 

date su?h amounts were ascertained to be due to it, until refund 

payments ere made by the Kansas City Company, 

B~ DEFINITIONS: (a} Property Investment Schedule' An in­

ventory shall be made jointly by the Chief Engineers of the par~ 
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tios hereto, or their authorized repre-sentatives, of' the _property-, 

real and personal, of every nat~re, included within the term 

of this grant, with the entire oost thereof a~ to property 

presently to be construoted, irrespective of the aooounte to 

whioh such coats are oh~rgeable, and all items of labor shall 

have added thereto ten per oen_t {10%) to oov.e~ ~up~rv~a_ion and 
" - -~--- ··--·· --

the use of tools and, in addition thereto, ·there· ·~]iali be ·added 

as a par~ of such oost payroll taxes and other similar taxes 

inourred by the Kansas City Company. ·All items of material 

shall have added to the invoioe prioe (including foreign line 

freight charges) ten per oent (10%} f·or accounting and inci­

dentals. Rental charges for equipment used shall be at the 

Kansas City Company's established rental rates. As to pre¥ioualy 

constructed and existing property, both real and personal, in­

cluded in Zone No. 1 the inventory shall set forth the appraised 

value of such property as of the date of this oontraot. Suoh 

inventory when ~ompletad, shall be dated and certified by said 

Chief Engineers and shall be designated as the Froperty Invest­

ment Sohedule. Additions and Betterme~ts charges to jointly used 

traoks ascertained as hereinabove provided shall be added to and 

beoomo a part of the Property Investment Schedule from the date 

of their completion. 

(b) Car Basiss In arriving at the oar basis for the 

division of maintenance and expenses and taxes, the oar oount V 

shall be made as follows; 

. ; - . -·-=·· --.;-_ 

,. 
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Zone 1 - (l) Eaoh loaded oar delivered to Continental 
plant shall.be oounted as one car. 

(2) Eaoh loaded oar received from Conti­
nent~l plant shall be counted as one· 
oar. 

(3) Eaoh locomotive used in performing·· 
switoh~ng service £or placing_ or re­
moving oar or oars from Continental 
Company' s-. plant tra.oks ahalllb·e counted. 
as two oars. For ,example if_aingle 
daily switching service is performed, 
the line performing the awitohing will 
take a oount of two oars for the loco­
motive used in handling the switching 
~nd ·if double daily switching is per­
formed a count of four oRrs will be· 
made. 

(4) In addition to oar oount·as provided 
in paragraphs(l)(i)and{3)hereof, eaoh 
loaded oar not received from or not to 
be delivered to the jointly a~rved 
Continental Company plant, as herein 
described, which is moved over Zone 1, 
or· any portion thereof, by the Kansas 
City Oompany shall be counted· as on~ 
oar. 

( 5) In addition to oar count as provided 
for in paragraphs(1)(2)(3)and(4) hereof, 
eaoh locomot-ive whioh moves over Zone:·1,. 

·or .any por·t~on thereof 1 ·and which does 
not perform switching service of the 
oharaoter oontemplated by pa~agrap~ (3) 
hereof, shall be oounted as two oars. 

Zone 2 " {l) Each loaded oar delivered to Continental 
plant shall be counted as one oar. 

(2} Each loaded oar received from Conti­
nental plant shall be oounted as one 
oar. 

(3) Each locomotive used in performing 
switching service for placing or re­
moving oar or oars from Continental 
Company's plant tracks shall be o.ounted 
as two oars. For example if single 

I 
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daily switching service is'performed, 
...... t h~L J.Jn.e .. _p_e.rf.n.mi.ng ... t.h.e ... s.wi.t.ohing .... will. 

take a count of two oars for the loco­
motive used in handling the switching 
and if double daily switching ig per­
formed a count of four oars will be 
made. . 

In addition to oar count for locomotive 
as provided for in paragraph (3) hereof, 
eaoh locomotive (excluding locomotive 
performing plant switching service of 
character contemplated by paragraph (3) 
hereof) used for sett~ng out and/or pick­
ing up oars on jointly used track desig­
nated P-~ on attached exhibit 11A11 , shall 
be counted as two oars. 

Each party shall keep a record of its own engines, 

oars ?#nd trains, and shall, at the end- of the month, oompile a 

statement showing the total number of all engines and oars handled 

by or for its account on or over the jointly used tracks on whioh 

~he said joint expenses are to be divided, The Kansas City 

Company shall send 'to the-designated officer of the New Orleans 

Company, not later than the lOth of the suooeeding month, a 

copy of such statement, and the New Orleans Company will like­

wise send to the designated officer of the Kansas City Company 

a simil~r sta~ement. Any engine operate~ over the jointly used 

traoka shall: .. be deemed to be the engine of the party so operating 
. - . :. . . -... 

the same, Any oar moyed on or over the jointly used tr~oks shall 

be deemed tQ be·. the oar of' the party under whose billing or 

direction such oar is ao moved. 

The proportion of the cost of maintenance to be borne 

by the New Orleans Company, as provided in Section ?(b) hereof, 
-: 

shall be that proportion whioh the number. of eng.ines handled by 
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and oars handled for or by the New Orleans Company in each zone 
····-···········--·······-··············-····--··-··············· 

of the jointly used traoks, determined aa aforesaid, bears to 

tho AggregRte number of engines and cars handled by or for all 

oompn.nies in each zone of the Jointly u_sed traoks d'eftxmlned as 

aforese.id. 

(o) Apportionment of Taxes: All taxes on the 

jointly used tracks paid by the KansP.s City Company, which shall 

be on an aotual assessment basis, or equitably apportioned, if 

aotu~l is not available, shall be prorated or estimated for eaoh 

zone each month, but, if estimated, an adjustment shall be made 

to the actual taxes paid so as to insure, as nearly as possible, 

an equal monthly aoorual of taxes throughout the year. 

(d) Maintenance Expense: The term "maintenance, It 

as used in connection with the expense of maintaining the jointly 

used traoka, shall include all expense of renewal and keeping 

the jointly used traoks in proper oondi tion, inolud.ing the ex­

pense of maintaining, renewing and operating any signal system, 

inter~ooking or other protective arrangements, or c.ommuniaation· 

system, that may.be used in connection therewith (exoept as other-

wise provided in Se~tion 1 hereof); and also auoh items as high­

way or street orossing flagmen, eleotrio or other types of pro­

tective signals generally used in highway and stree~ orosainga, 

and other expenses of a_aimilar nature although usually denomina­

ted es operating expenee, togethar_with pay-roll taxes and other 

aimila~ taxes incurred by the Kansas Ci~y Company. All suoh ex- •_ 

I 
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used tre.oka. 

In lieu of apportioning to the jointly used traoks the 

salaries of general supervisor, ?ooounting and other general 

officers, whose time is not directly apportioned aqd charged to 

speoifio work, there shall be added to the oost of labor ten per 

cent (10%) thereof for supervision, aooounting and use of tools. 

To all items of materiRla and supplies, exclusive of ballast, there 

shall be added to the invoice prioe (including foreign line freight 

oharges) fifteen per oont (lo%) there~f for handling, inspeotion, 
. ! 

aooounting and trAnsportation in revenue trains; provided that 

whore P.ny suoh materials or supplies ehall be transported in ex­

aaea of three hundred and· f'itty (3~0} md·les~· five (5} mills :per 

ton mile shall be added t~- tbe· di~tanoe transported in exoess of 

three hundred and fitty (~50} milea~ To the invoioe prioo of 

bRllP.st there sha1I be add~ ten (lO~) per oent for handling, in­

spection and aceounti~gr and five (5) mills per ton mile for trans­

portation in rav~nue ·-traitt., Wlteti· .ms.te~ia1 BJ14. supp-l-ies are trans­

p~-~~~~:.--,id-~uiitt,,;hcn_psr .cent::(IQ%) .. shall be--added to ~he 
...... ~~~· .. -:....~..eF~~ .. --.-~'"W:tl':lr.7~~· • 

irnoio~~:aifiiiJi.Wif~§iffinoiudint' :foraign~·lmc ·freight oharges), 
. ~ . ...-- ., -

piua:.:the:.r~·CtO&if--_0~ work train aen1oe. Renta:-1 ohargea for 
. -

equipmont'-"ttft4 shal']i,---b·e·.t-.t. tha- Jfanaa.s City: Company.' a established 

rantfd rP..tcs. 

The term ntn!iintenanoetl shal~ be deemed to include the net 

lbeu on all. or any. p~rt .o~· the Jointly ~&&4 tr&o~ or appurtenanoea 

.. ., .... ~. 

... ~ ....... · •• .. "V'·' ~- ~·- •• . . . h··· ...... -. ..._,-,. ...... -~.· 
~ ..... ~=-~· .. ~ .. ~~, .. ~ ---·- - .... ~ .. _ .... .._ ........ f"a* ................ _.. •• 

.J 
! 
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provided, however, that in determining the net losa, the Kanaaa 

C~ ty CompAny shall aoo.9unt for any property reoei ved by it and 

customarily oarried in ita atook accounts, other than right of 

way, from any source, in oonneotion with the relocation or aban-
.. 

donment of the jointly used trackage or any par·t or pa·rta thereof .. 

{e) Records: Reoorda of eaoh party hereto, ao far 

es the jointly uaed traoka are oonoerned, shall b.e open to the 

inspection of the other party at all reasonable times. 

(f) Turnouts in Main Liner The expense of oon~-

struotion and maintenance of' turnouts i~ tha main lin·e of the 

Kana as City Company, in Zone l, as dee-cribed in Section 2 h&r.eof', 

shall be divided 50~ to Zone 1 and 60% to Z~nea 2 and 3, depending 

upon whioh zone i8 affect~ by eaeh of the turn&Kta; the inten­

tion being that 5~ of the.in~estment and maintenanea-ahall be 

allo~~ted to the main.li~e zone and 50,% shall be allocated to 

ZGnes 2 and 3 becau~~ of the different rental rates and mainte~anoe 

ratios applying to th& eeYeral.zonas. as herai~ef·ora provided. 

9-. BWHOHDrCJ.· SK!lV-Illlt (a): Oars destined to or -oil:'i~ifla.ting 

~, --~ a-:t. ~-p~~~!l:.:~·~:~tine~tal. Company may· be; delivered- to .0'1-
... "'~~:. ... · · .. 

reoei.yei\:i!!fiL·~ha.- ~y, pa.rty· hereto, switching the- pl~t· ~ 

tha C:ont-:t.n-eitti\1-:tir· C:ompany, ae provided in Section 10. hereof:, 

either UP.on the yar&·po~tion of the jointly U8ed tracke between 

ev-en·t P. charge of- Three {t3.00} Dollara .per loaded oar:.ahall be 

.:: ... :~<.~..~~ .... - ~-..:--::.· •• > .. ~ .. - ... - .......... _ ·- • .,.: 

----""":--~...,a.-... ~.--~.·'"!!.~=----_..._-==~~ 
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the established interohange tracks at Lake Charles, in which event 

a oharge of Six ($6.00) Dollars per loaded oar shall be paid to 

tho company performing auoh switching service, ~nd, in either 

event, such oharges shall include movements of empty oars and 

shall be subjeot to ohange at any time by agreement between the 

partios h_oreto. 

(b) ·Cars handled under the above paragraph will re-

main in the accounts o~ the respeotive line for whom the plant 

switching aervioe is rendered, and suoh reepeotive line will 

assume perdiem aocruals thereon. 

10. LENGTH OF SWITCH PERIODs The New Orleans Company will 

switoh tho plant of the Continental Oil Company from the beginning 

of the joint operation to Febru~ry 28th, 1941, upon whioh date 

the KaQsas City Company will take over and perform the switohing 

for a period of two years. Thereafter, until otherwise agreed 

upont both the parties hereto, the New Orleane·oompany and the 

Kansas City Company, ahall tnrito·h the plant ·tn alternate periods 

ot two {2) years_ dUration. . __ ... 
~ -- + 

ll. J.'Jrlf..!f!~ JOINTLY USIJ) TRACKS t A.ny ·additional track-

age rcqui·r~:· to i~rve the Continental Co~any breaking out ot the 

jointly uaed traoka or whioh may be constructed to provide re~ 

quired serv·ioe to the Oont.inental Company on or adjacent to the 

Kansas City Company right of way and oonneoting with treok or 

traoka owned by the Kansas City Company.(exoept to suoh extent 

~~~·~~·~~ ... ·~·,, ... 



~ .. - -
·.!. _. 
f _· 
l.·.-
1 : 
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the Continental ·Gom,p'afiY) will be oonstruroted and owned by the 

.KJ:L.f.ts-a-s City Compa.try-; .SQ-a~ additi-onal traclcaga -shall be- add·etl ta 

the joint :faoiJ.i tie-a an'd th-e N'ew 'Orl-eans C·ompanY: shall be admitted 

t=o the use. theret)l' undeJ:" the same te.l'l'MJ and btmdition·a as g·ov'ern 

other jDint1y used tra~ag~ desQ~ib~ itt th!~ agr~~m~nt-

12. LOSS 00 DAMA'GEt {a} Definition -of Lo.s.a Gr Damag~n (~--::;.:.:._:r- ~.~ 

term f-r-,/?7:; .. :! The " loa a -tir d.-a,g<a 11 i a" u.fl'ed. in th1 s ag:t"iUllll<mt, ia uutier- ~~ 

stO'o-d to mean l~s:s or cia.mp.g:e arisin~ \q)'O!l or adjacent ·to th~ 

j;o.intl.Y ·ua-ed trat~k:s ami 1 t eltib'!"·!U~n~s -all lt)s:s·es or damf1€-eti grcw­

i:ng out: '~'f the dtm.th o-:f 0:r ~njQ.ry t-o- per:s~ns t _or da.mag:e to o-r 

d~~tl'U-otdon 14 .pr~pe-l'ty, in~l.ud.i.ng p:roptrrt)r belt)ngilrg tG ei tht»: 

c;£ t-he pal"ties h~-r-et~. ar to th$ :patrons of- -either party, -or· t.o 

<Gthier ,p·ers·ons, !Uld in,o.lu4:tng the 1l0e t :of Mn-villg wr~oka anti 

r~p:aira too ths jt>.hitly us-e-t tra-oka. m-ad~ fte<J<B:s:a=a.ry by wr~-oks or 

d~lm..ents., !Ultl it .al·so embr:a1l-eS· all 1)'0Bt:s ami ~n:se incident 

t~ any sua.nz:.l.., . ~- -d:&um.g~. 

· · _ fb); . Defe<at ·in Jointly,. Ue'C'(l fia.·cks: ~e- K.ans:a.a Oity 

QomJl~.:n:y s .. ! ~~.t~~;:: .. : ·.,!~l.~~le 'tor- aTfl-~ lose. ttr da;ma.ge suf'fert.id by 
- _·,···:::/'.:. -~¥itti~~ :~;· 

th;e :N~Yf-:. ~~~.~ .. ~--.:~~t~::~ ... , :,:::.'.:: ot- fcw whid1·· the latter is er m-ight boa 
. :~. ~· .. ~ :-~~1;~ :~!:~1-~~:~·=-~~~~f~~~i-;~~- . - . 

ll·abli.i ; ·t~.~~l*~!f:~~;tr~~- ®~ur-ring b:enau1:1e ur -on_ -aoconut ttl the 
. ;·. ~!~}j~~~~~(~1f~ ;;.:;·;~!ti~~.·:-~: ~: ~. . ~ 

u:se -b-y 'th.~:.r•~~~~leans Gom.~ny m: thli .jointly wa~ tracks and· 

uu:e to rory nllege<i_ o~; l:'eal defect theretn, wheth-e:r suob. defe~ta · 

be patct (a' 'l..atent.._ all sueb. rialc of l..~:s~ ~:r ttarmage a-s b~·tween 

th:e -pa-rti~s h-ereto; being b~reby a·~-sum- by the.!f~w Q.rl~ans Ctft.-.. 
... . -.. 

.......... 4. 

~~~~w~~·~·~~~~~·~·~~~~~~·~i~~~~7~~d~~ 
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taine-d by- it. 

(o.} ~lant Sl'Cit.ching_:· 'E'he: ears. and o.o.ntents there.Qf· 
..__. ---

while. b.eing s:witoh.e:d under S:e.~tiC)n 9 {a}. by the. pa.I:ty at the-

time peJiforming tha plant- swite.-hi.ng :for the cro.ntinental Qompan;r 

ahall t as b~twe:an th:.a partie:a. her-a--to.,_ ba at: tha a.o.le risk· oil 

t.hs party :fo.r-. wnom suah f!!erY:iae._ is baing. p.e.rformed._ 

( ct}. Emp~o,ye:s R.e:pai:r-ing T:r-ao-.kat It ot':fio.a-rs. and em­

ploy-es eng;age.d in maintaining or. r-en.el'ting: the jo.intl~ us·ed tllaok5-,. 

in~ludi.ng t:he m.aintaining,. rene:~:tng ~ o.-pe~t.ing o.f· any s:tgnal. 

a:y.st.emt- int&l'lo&lt:i_n~ o-r- atoltQr· ~-otec't.iv& ar:'f·aneem.ent 1 o.r e:omm.u- J 

ni_eat.i~n ~~s:t.cm.-t .o-:r bi~ Clt:O.as.~ns. :p:r-Q-te;at.iYe ·4:~vi~e.. ~-hal.l 

be i~jura4. ~ kille.d whilQ- a~ ~u.s.a~ .. -~l. eucp.eua:~ arising t.h.e:re.-
. '· 

-from sbal.l be aaa~ftd and pa.id 'hi the: partiae herQ.t.G a.a a par-t 
. ' .. ~ . ·~ \. - . 

aa.s&- may-. b(1t l Ull.l&aa &~O:h iiljuey: ~ ~ des t.h ahel.l b.e oaus.ed b.;r th.a 

ao-lc nee:lig~no.e:· of' ·~tth&:r ~ty h.er~ta. in the ape-ration of en­

gi:nea cr o.are Q.Ve.r. au(m· trattk:i'~ 1n whi\lh e~t the lo.s,u. ahall. b~ 

-~~%i!·:\ .. ~ ... 
• - . . "?~ '-t .... + •f :- - • : .. • • • • " • 

. · itt parr*arafb .. (e.} ~ t.hi a . a.aa: t;i on. 
~ . - ·~ ~ .. ._ .. . . ~ "' -· _, 

·\~ .. ~: ~>· 
.--=:,jF·.·.=­
~-~.~:~~~~1·:~.- ~· 

·i?~i-:_: ... 
'..1~~._::j ~ .. ~4 

··~:- ... ~ . . . 

-.... - .... -.r .. !~ ~·-Ii.ceae.n ~ ~m&l!ftt- Subje.-at: 

~~ d~e- .~l.l 00.0.~,. -th~ P-&r-ty- hare.t.O; 

\Wljft"<~;iliOIJ~:. _.OoFI"JO!I!~o!'os.e-~"c~ thEt. sam~ .i~ oa.tla:ed. shzUl · fl:O.l=e.~ 

'haa.r all.- ex~.ens& on. a.~~~.nt th.e-.re.of' t but; if -thfi partie-a h.ere.t.o .. . 

~hall bj~ jointtr o.r a.o.l:\,GU~eatly lle&li5.'trtt. ~~ it tt ~o.'h b:a 
. . . . ;-

. 4~t·ol.'min-ed:. by whcs:e. n.egUgQQoe auel; lcaa· o,r dama.se w:aa et-&ll'fi!Qd-.1. 
.. . ~ ~. ·- . 

-· :- - .. 
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tho loss shall be borne equally by the parties hereto. 

(f) Idemnityt If either party hereto shall at any 

time pay or be compelled to pay any sum or sums for whioh the 

other party is wholly or partially liable, or bound, under this 

Seotion 12 1 then suoh· other party shall indemnify and hold such 

party harmless, and shall retmburse to it auah sum or sums which 

·shall be properly chargeable against it aocording to the terms 

of this Section 12, provided neither party ahall be oonoluded or 
'-

bound by any judgment against the other party hereto unless it 

has had reasonable notice that it. ia required to defend or par­

tioipBte in the defense of any suit, and has bad reasonabie op~ 

portunity to make suoh defense or participate therein. When suoh 

notice and opportun~ty shall have been given, the party nQtified 

shall be conoluded and bound by the jUdgment as to all matters 

whioh oould have been litigated in suoh auit. 

13. CLASSIFICATIOlf OF ACCO~S: The then ourren t Claaai-

fioation of Aooounts presaribed bT.the Interstate Oommeroe Com­

mission sha~l gove~n all oharges oovering expenditures for addi-
· .. -~ ·. > ;-:·:_rl-·= 

tiolU3 ·and .b$tt~~a'C·a~ and fo:JJ maintenance except as herein other­
. __ ;~~rr;:f.t·~::~. "~ .. ~r~~~~;!t _. . . 

wia~ apeo#:t4ally·: plicyided. 
-·- ·~;{::~.:::.:.~=<" . ~~ . . ~ 

14. ABBlTRATIONt Should a controversy arise between. the 

" parties hereto that oannot be amicably s~ttled by themselves with 

respeot to the interpretation or performance of their obligations, 

rights or.dutie.e under the provisions o:f this agreement, it shall 

.j 



case 5:13-cv-00098 Document 1-3 Filed 01/15/13 Page 19 of 23 PageiD #: 49 
~=. ::· :! ~~~!1~!J . 

• -- "';•t:;; 

-i~: 

- 18 -

··-·-····-··!?_C?_ .... ~-~-~~-~~-~g ___ .~.9 ...... t.h~-~-~- .4.i9.i.n:t~r.e.at .. e.d .... o.omp.e.t.en t ... ar.b i.t.ra-t-ora-,----of-·· whom-------·-·--····-···· -····-··--·--·--------· 

each party hereto shall choose one, and the two thus ohoaen shall 

select the third. 

If the two arbitrators so ohosen by the parties hereto 

cannot wit4in thirty days, agree upon a third arbitrator, said 

third arbitrator shall be seleoted by a Judge of the United 

States District Court for the District in which Lake Charles, 

Louisiana, is looated. 

The party desiring arbitration shall give written notice 

thereof to the other party, setting forth therein the matter in 

dispute and the name of its arbitrator. In the submission to 
-

arbitration it shall be provided that the arbitrato~s shall deM 

termine and adjudicate the queetions submitted in aooordanoe 

with the competent, relevant and material evidence introduced. 

·and that in reaohing their· deo1aion the.said arbitrators shall 

?e governed by the prinoiplea and rulea of law or equity appli­

oable to the questions under oonaideration. In the event the 

party upon whom auoh notio~ ia served shall not within thirty 

days thereafter appoint an arbitrator and gi~e notioe thereof 

in writing· to the party desiring arbi"tration, then the partY. 

desiring arbi trati·on aha.ll apply to aaid United S.tates Distriot 

Judge who shall select suoh seoond arbitrator, and the two thus 

selected shall choose a third. The three arbitrators shall 

promptly give notice to eaoh of the parties to the controversy, 

at least ten days in advance. of the time and place set for hear-

. . ~ 
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determine the matter, unless for go&.d oause {of which the arbi-­

trators shall· be sole judge} it shall b~ postponed~ The deter­

mination, made in writing, o;f the arbitrators, or of ·a majority 

of them, after due hearing, shall be final and conclusive on 

the parties hereto. 

Eaoh party shall pay for the serv·ioe:s and expe.nses 

of the arbitrat-or oho-a-en by or for it and of its witnesses, the 

losing party to pa:y for the services and expenae.s o:f the third 

arbitrator and for any stenographio e~~n-s·e., unless o·ther provi­

sion therefor is·made in the award. 

15. TERM: SUCCESSORS AND ASSIGNS:: T-his agr·e.ement and all 

ef its terms, provis1Qns and conditions shall inure to the bene­

fit o·f a..nd b.e b:indiJag. -upo.n the suo-ce-s-soirs, l.ea.s;e.es and assigns 

of the re-spe-ct·iv,e pa.rti.ea hereto; prov.ided t·ha;:t if the New 

Orleans O<:>mpany shall :faiJ. t.o pay the ren:t-a.l a~d othe.r sum·s re­

qu.ir.ed of it p:r:omptly wnen du.e., or shall "fa.i.l to oom~ly with 
.• 

i t:a o.the·r covenants in Articl.e.a I and I"I, and. suoh Q.efault i.n 

payment, or 1ha -oomjj>l:ianc.e. wi·t:h o·ther oovenan·ta, ·shall o.Otl:tintte 

f·or a pe.r.i~d. 1Q.t ·a.ao 4a~ aft:er wr-itten no·:ti.ce from the Kansas 

City ·Cem;'any a.peoafy.:l.n:g in whi.ah.parttoulara it is in default, 
r 

t:hen the Kansas City eom-pany may ·immediately terminat-e said gralil.t 

and ~xolude the N.aw Orlean-a Company from th~ j of.ntly .used traoka; 

:Pro-v:Ld.ed f-urther that any te:rminati.o.a, exoe.-Ft 'bw- mutua.a. oons~mt., 
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whioh shall continue until suoh termination by mutual oonsent, 

to pay the ren~al provided in subdivision {a) of Section 7 hereof. 

Any receiver or receivers, trustee or trustees appointed for the 

Kansas City .Company or ita successors or assigns or any other 

party or parties coming into possession of the jointly used traoks 

shall take possession subjeot to· the use thereof herein granted 

to the New Orleans Company, its suooeasors or assigns, until this. 

agreement is terminated by mutual oonsent of the parties hereto,· 

their auooessora or assigns, aa hereinbefore specified. If any 

reoeiver or reoeivers, trustee or trustees appointed for the New 

Orleans Company or its suoceasors or assigns in· receivership or 

bankrupt.oy proceedings shall n~t eleot to ado:pt or be bound by 

this agreement, then the New O~leana ~ompan~t ita auooeasors, 

aa.signs, re·oeiv~ra or trustees sha~l be excluded from· the jointly 

used traoks until auoh time as -an agreement substantially in the 

same terms herewith shall be in effe'ot b·etwean the partie a hereto 

or their reape~tive- auoQeaao~a or assigns. 

IN WITNESS WHEREoF, the parties hereto· have exeou~ed this . 

ag:ree1~~--~~th!)ir. duly 

of , ~· , 1940. 

authorized of:fioer~, as. of. the:_ ilir t4day ijj 
e ·. ~ 

THE KANSAS OITY SOUTHERN ·F.AILWA"'-1 co.' ·. 
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··-- ·SUPPiiEMIDNTJUi···aGRE.Elill:NT., ··'lnadlt ····a:tld···arrteYad ·tn:t·o···ny···a:na··· 
between The Kan~aa City Southern Railw~ Oompanyl hereinafter 
styled the •xansas City Comp~," and the.Texas and New 
Orle&i.ha Rai~road. Co~any ,· hereinafter styled the "New Orleans 
Company•; 

· WHEREAS, the parties have here·tof'ore entered into an 
agreement Q.a.ted the: ,gtJ~da:y ot ~ . ·, 1940, in 
oonneation with their service to t~e riew plant of Continental 
Oil Comp~, at West Lake, Calaaaieu Pariah, Louis~ana, a 
copy of which is anne~ed hereto and ~ked ''Exhibit Alt; 
and, 

WHEREAS, the parties have hereto:rora entered int~ an 
.industry traok agreement with the Continental Oil Company, 
dated the3b~d~ ot ~ , 1940, covering aerta;n track 
facilities at ita new plant; and, . 

WHEREAS, the parties hereto desire to alarify the-con­
tract betw~an themselves, being the one first above mentiqned, 
and to make certain additional provisions in aonneation there-
wi tiu · 

NOW, -THE~ORE ~ TRlS AGREEMENT WITWSSETlh 

· · < .. -1. ·In· aonsider~tion o:f the ·mutUal 'covenants' ~d agree­
menta between the parties hereto, it ia expresslY agreed_ that 
the contract between the parties hereto and the rights there­
by granted, ea~ to the other, are not ror the benefit or, 
or enforceable by, any third person or party benefiai~ 
o fher . than the partiea themsel vea and those having privity 
of oontraat with them respecting the same, including the 
·continental Oil. Company to the extent set fortb. in aaid. 
industry track ~gr$ement OnlY•. · 

2. I~ the event that any third party, or parties, 
a~oUld proc~e. ~a- order, judgment or decree of any court, 
bureau,.: beaxd or any lawful authority having jurisdiction 
in the premises, in any action or proceeding c·ontested in good 
faith by either of said parties, or not contested upon the 
aonaen:t. of the other party;· unQ_er which the continued existence 
or sa-id agreement dated th~c9'P..4da.y of ~~ , 1940, . 
would produce a bene~it to a third party, or parties, not 
~entioned in, or conte~lated by said agreement,.either 
party shall have the right at ita election to terminate the 
said agreement by 180 d~s' notice in writing given by 
either par.ty to the other specifying that the said oontract 
is being terminated pursuant to the proviaiona of this 
supp~emantal agreement. 
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·-·····----·-·-·-··-···---·-·----··-·-- ·-·-·-·------~·--··--·--·---------..-.-~ ·-·-·--··-·----···-·------ ........ _. ____________ .,. ___ ._. _____ , _____ _ 

IN WITNESS WHEREO~, the parties· hereto have executed 
this agreement by. their duly authorized officers this 51!1 

day o'£ A:wru.-s.;- . , 1940. 

THE KANSAS CITY SOUTHERN. ~ILWAY COMPANY 

By n. JL }J(ft. ... :~~d-.1, -- ·· 
. EietrQf:fve Viae President· 

APPi~)-:..~~.D AS 'fP FORM: 

... _._./).~ {~~ 
Ge-ncraJ Coun~l~f Texas and N 0 1 . 
Railroad Co ew r eans mpany. 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF LOUISIANA 

SHREVEPORT DIVISION 
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THE KANSAS CITY SOUTHERN ) Civil Action No. 5:13-CV-98 
RAILWAYCO:MPANY, ) 

) 
Plaintiff, ) 

vs. ) Judge 
) 

BNSF RAILWAY COMPANY, ) 
) 

Defendant. ) Magistrate Judge 

EXHffiiT TO THE KANSAS CITY SOUTHERN RAILWAY COMPANY'S 
COMPLAINT FOR DECLARATORY JUDGMENT 

ExmBIT 3 -1948 AGREEMENT 
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· T}"IN-STATE··-oF··t.OUSIANA··-··) ... 
+ 

PARISH OF OALOASIEU )· 

AGREEMENT entered into between The Kansas City Soutnern 

Railway ComPany, oallad herein 1'Kensas City Company", and Texas 

and New Orleans Railroad C:ompe.ny_, oalled herein t~New Orleans 

C~panyu. 

WffEREASt May 21, 194?, the United States and Reoonstxuetion 

Finance Corporation deeded to parties hereto approximately 4-788 

miles ot industrial lead tra~, and 1.6,35 miles_ of other ~rack:a, 

together w-ith right ot way in OaJ.casief:t Parish, Louisiana; and 

WHERE~, it is desired to st1puiat~ herein rights ot tb.e 
-: .. 

p¥ruie1;' in eonneotion wit b. the main-tenance end· opel'ation of said 

tracks: 

. . ::~~-: · · PARriES .AGREE: 

· Beetion 1. The right .of· w~,/7 track·s· M~_ Sll otper PXO.Pez:ty 

.,-;,. .... · .. :·:·deaerille~: . .tn said May 21, 194? ;(heed ·is oVIn~d johtly and equally by 
~~t • ., ·--:~~ ... ~--·~~~· ~- ~. .. • • • 

.. ... ·~ . _: 4.::- .. -· 

tr.:a''"''';..-..,,'""'w. re~ilSrYf;S t;.he ri(S~t-"to locate industli 
. . 

i~h ·-said jointly ow~~(.~ao~a, but would·. ·, 

·:. to ua e or OWn an umdivided halt interest: 

:!ti~(.s_eq,d;~:J;i~dii·atlcy~ ... tr~ratt:s*. ·the party ~ocating- ~~~:--shall detray the 

f;OC':J~·<:!'""";l!i·,.~:::··'··o.r'~flil•~~:';d:Dol:fi~.t ~Iie~~~~~·as ... welf a-s ·mainten~06- and- othSr 6Jq)EUS8S· 011. 

~~-~~i~~;;i~~ii~ty ~or _operation over:~~--~: ~austry t'r~oksi.;~ . 
. ~~ ~-. . . -·-~ l ..... ·. . j. • ·t~ J.· ~ ~ ... - ~ • • • • ..... u .. 

i~~~~~~;j~~i&~;Ir~··· .- ~:~~~~~-~!::·;~~~~~ ·;;~~~-e~-=~~~~!i~~t~~~et~Z:~ -or after the· . ' 
lfi .... .o'I. ... CI,.!-·cti.~il .. or ~-~;d industry tracks, .to ao(]!lire ,. t1Se. 

~,~,,~,s ·~···,~~·,.~~~·~-~:~·~-~~~~; .. ~~ by·_ assuminS .. half the cost .01' o~~st~~t_ion hh;B~~ 
~H:'S:I,.".1il,..n,nn·rofit·On"'"01' ·-mai_nt~anc·el SD,d otb.er e:qJ~ sea. as h~l"BiJiaf 

£~f1.1:~~~~1~;...,_~:-'- ··.•:.:f<:""·:f~l~·:,·~·, ~~~~·-~ :.~·:·~ .. . -.:": . . . .... . . ... ~ __ .,.: . ~ 0-: • ... ::· 

i 
:1 
-~ 

1 
' l 
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Section 4. 11Kanse.s City Oompanyn agrees to maintain, repqir 

and renew the jointly owned tracks in a manner appropriate for the 

-·-···-·usag e--·t·here o-r--,-.. ---- ···tha·--c~st··· .. tirare·ot---··to·-··b·a·· ps:ia· .. -·by····a·a()!i------p·arty-··n.e·ret·o··"'""''"''' ·---- · ·-· ---~~ ---

in proportion to loaded oars moving thereover as provided in Sec-

tion 5 hereof 1 provided that uNew Orleans Oompanyn shall have tb.e 

right to tak;e over this maintenance repair and ranawaJ. work during 

period. when "tfew Orleans Company" ia perfolDling the switching opera-

tions provided "New Orleans Company" notifies "Kanae.a City Companyn 

of desire to do so thirty ( 30) days in advance of the beginning of 

any; such perlo.d •. 

Seoti on 5. The other party hereto covenants to pay to the p.lrty 

hereto which is performing said maintenance, repair and renewal work, 

monthly, within thirty (Jo) days after receipt of billa for costa re­

ferred to i.n Section 4 abovet its proportion thereof, as:. defined be­

low? with the unde~standing monthly adjustments are_ subject to yearly 

readjustments based au the relative number of loaded oars handled for 

the aooount ot each party for the year as defined infra; and said an­

nual· adjustments shall be m.ade by representatives ar the J:arties with­

in a reas.on.aql:G.;time auooeeding the close o:f the year. 

Section .. ~:--Maintenance ii:pensea of t.he jointly owned tracks shall. 
•• :~~:~

4

~-:..-.:_.~$-j .. ~~~: ~::::l~f;:: :t~~~·.;~/.~: . + 

be detei'ln!liEt~:.~~:. J?:o~4~. by: each party in proportion to the number ot 
~ . ~ . -~~i;~~il~~::::r~~~:-~~·~{. -

ioaded :g·a,t.tiZ~lf§A~fi~(fexcluding engines) for the account- of each parpy 
· ·. ~ ;:. ~·:' ·-r/~f?i~~~~~~i~~~.::: · . 

over ...... said;-. j"oiii"tJY:;.·.ow~."~cf tracks, but wo.rk equipment ':lsed in maintaining 

. jointly cmned tracks, or in constructing additional traekst shall not 

be counted •.. 

Seoti on ? • The proportion of maintenance ex.l'Snse to be bor.ne by 

eaoh party hereto shall be determined by the ratio the number of lo&ded 

oars .handled for its account, bears to t.ha total. loaded oars handled 

' 1 
.. j 
·~ 

•-J 
.. 1 

::11 
' 
' . ! 

~~ 
~-

.. -~"} 

l 
tor bo·th parties. . . · ·i 

. ~:r;-\({~ . SeCtioil S, To the cost ot mei:nt enanoe of Jointly owned treoks, ·~ 
-' l'~1;~~-cli co_ ·st- shall include s~nal and oamm.unioations equipment and_ pro- l 

~~~·::~ o::1 h~:h::~~::·:;• :o: ':1~~::~ 1:~: ::::: :n~: o:::~;: :1 
~!--· :·,.: •• • and use of tools. To. materJ.als end B.lpplies, excluding ballast, f~fteen- i~ 

[(.':)~: .. ~.;, oent (15~). s118:!.1 be ~dd.la (inBl.~iilg foreign line freight charges). ::::~ 
t~~~--. :::·;;---:. ;to~._.handling-,_ aacounti.ng and transportation in revenue t.raina; 

it~~~L.~~ti~~L.\z:,.;. ·' .~~~;:· · .. , .... 
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that for such materials or supplies transported in excess' oi' JSO 

miles, there shall be _added five .mills per ton mile for said ex-

··· .... --~~-~: .. -~-~-~-~!:1:.~.~----~?: .... ~-~-~-- -~~!:~-~~~-- P~-~-?-~.--?.~----~~~~~~~-! -~~!:! .. !l~£ .. Q.~!!~ ... J.l.~L . . . . .. . . .. ... , 
shall be added {including foreign line freight charges}, plus act~-

al cost ot work train service, as well' as rental equipment costs a.t 

established rates. 

Section 9. Each party hereto sb.a.ll return for taxation and 

pay taxes on its undiv~ded half interest in the jointly owned tracks. 

Section 10. rrKansas ·Oity Oompanyn will perfonn t"he switching 

operation on the jointly owned tracks for a period at two (2) 

years from Maron 1 1 1947. Upon lfardl l, 1949 1't'few Orleans Co.m.pany11 

will assume and perfonn the ~witching operation thereon for a. 

perioo of two (2) years. Thereafter, until changed by agreem.ent, 

parties shall. perfoxm the switching o].)erations in alternate pari ods 

of two (2) years duration. 

Section ll. Party managing and operating said jointly owned 

tra.oks as herein provided1 is ~esignated Operating Company, and 

the other party; the ~on-operating Company. All cars, _empty or 

loaded, originating at or destined to points on the jointly ~wned 

tracks shall be .handl.ed wit.hput disorimim:ltion and delivered to 

~d .. ·ie99i.~~d~··:t'rom- the Non-Operating Compeny on the interchange 

tracka·.::d~~i~h~~~!i: ·f~r that purpose; and the Non-operating Company 
. . . ·:·. ·~" . ~.\~·,*· .·· . . . 

~haJ.t~·l;~;.:"~-f)~~'f~~i~~ ·Oanpa~y' mo~t·hly, · wit.hi.l twenty · { 20) days after 
. ·. -·· .~- .. . ~ : 

· r~cej)t, of bill-,- Eight & 00/100 dollar~ ($8.00) per·loaded oar" · 

.handled· for its account" on and a.ft&l'~May 21, 1947, for all swito.b.-· 
,_ ~ .. 

ing ·service perfoxmed by Operating Company beyond the point of 

interchange o:r said cars with the Non-operating OomJ?Ilny, inoludi.ng. 

spotting and pQlling ot cars at industries. 

.. ,_ .. 

Seotion 12. {a) Operating Oom.pany sball oolleot and .retain taritt .. ~ -;\ 

switching charges tar intra-~lant switaning it perfonns, but de­

murrage shall be assessed and collected, by: eaoh party on its own 

business ... 

{b) Operating, £lom.pany agrees. to remove :rrom joint 

service, upon wr4.~ten request, any. Employee ·tailing.. to observe re-· 

quisi tes of this agreement aft~r inv.estigation. pursuant to biB work~ 
··•l"!'-i·\-~; 

-3-
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ing agreement. Operating Company also agrees to ranove any 

employee incompetent or negligent in his duties. 

Section 13. Cars on the jointly owned track, m- connected 

industry tracks. shall remain in t.h.e per diem account they 

were in when delivered to the Operating Company for movanent 

~ on said jointly owned track; ~ovided oars moved out via a 

l~ne of railroad other than that via which received, shall be 

interchanged to outbound carrier as follows: (aJ As of the date 

and time a loaded car is released from the inbound load;·(b) As 

of the date and time an inbound empty oar is placed ~n industr,y 

track for out pound or intra-plant loading 1 stored on jointly 

owned tracks by Operating Company or delivered on interchange 

track to Operating Company by Non~oparating Company. 

Seoti on 14. Each party shall at the end of each month send 

to the other party a statement oontein~ng all loaded cars handled 

tor its account on the jointly o~ned tracks; and the current Classi­

fication of Accounts prescribed by.the Interstate Commerce Commis­

sion shall govern all expenditures for additions and betterments 

and maintenance of tl:le jointly aNned tracks, except a.a hexein 

otherwise provided. Records of ea~ party relating to jointly 

owned tracks shall be available at all reasonable times to the 

ot.h er party. 

Section 15. Compensation tor inj~ry cir dam age to a:nployees of 

either party engaged in maintaining or renewing jointly owned 

tracks, including appurtenance~ th~reto 1 shall be paid by parties 

as expan.se of maintaining the jointly owned tracks, unless caused 

by sole negligence of party oper~ting engines or cars over said 

tracks, in which event provisions o;f Section 16 herein s.l:lall govern; 

provided nKansas City Companyn shall not be liable for loss or da­

mage suffered by uNew Orleans .Oam.panyn, including liabill ty to 

third persons caused by "New Orleans Oompany 1
' in usll\g the jointly 

owned tl"a.cks 1 when such injury or damage results from. a de:t'eot in 

the jointly owned tracks. 

-4-
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. ·, 

·saotion 16. Injury or damage resulting from. the sole negligence 

of either party hereto shall be paid for by said negligent party, but 

·········Tr···m·j rrry···o:r aam:ag€r···:r·a·slut···rro:nr-··t1faJoiiit····or·····ciilioirrrrn~r negiigenc·a···-ot· 

both parties, or 1r it cannot be determined whose negligence caused 

by said injury or damage, compensation thereror as provided in Section 

15 above, shall be paid equally by parties. 

Section 17. Sums paid out by one party hereto,-vbich hereunder 

should have been paid by the other party, shall-be repaid to the party 

so paying; provided~ in the event of payment of a judgment, the party 

obligated to reimburse the party paying shall first have been notified 

in writing of the suit in reasonable time to have defended same. 

Section 18. Rights and obligations hereunder that cannot be settled 

by parties7 shall be settled by arbitration in the usual manner 1 and 

if arbiters selected by parties cannot agree upon the third arbiter, he 

shall be selected by a Judge ot· the United States District Court, i~ 

which Lake Charles is located. A uetexminaticn in writing of the arbiters 

shall be binding upon the parties. Each party shall pay for its arbiterJ 

and the losing party shall pay for serv.ices and expenses o~ the third 

arbiter. 

Section 19. Terms hereof shall bind parties, their successors and 

assigns for five years from the date hereof, and thereafter until twelve 

{12} months written notice of intention to te~inate the agreement be 

given one party by the other; providing parties agree neither shall sell, 

lease or transfer its interest in the jointly owned tracks, or any part 

thereof, without advance written approval by the other party; 

IN WITNESS WHEREOF, parties have had this agreement executed as of 

flt.A:,u :~ t r s-; 1948. _ 
.. ~ ~ --:; ~ 

THE KANSAS CI~ RAIUIIE! CO~ t 

WI- Jr. '7t.OJ ~ 
President 

S ~OAD OO~s 

Af'f'ftOVED AS TO FORM -f ~ 

-5-

Qu... R .. ~~ ~·-·. 
U Ge;;JC:u~ 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF LOUISIANA 

SHREVEPORT DIVISION 
. "'"'•""····--·-·---··------------·-········--- --·---·-·---·----·-·-·- --- -----··-------·--·-----·--------·---·-··-······-·--- --· --- ___ .,._ .. _ ...................... -.--.... , .. _______ ,. .. . 

THE KANSAS CITY SOUTHERN ) Civil Action No. S:lJ ... CV-98 
RAILWAY CO:MP ANY, ) 

) 
Plaintiff, ) 

vs. ) Judge 
) 

BNSF RAIL WAY CO NIP ANY, ) 
) 

Defendant. ) Magistrate Judge 

EXHIBIT TO THE KANSAS CITY SOUTHERN RAILWAY COMPANY'S 
COMPLAINT FOR DECLARATORY JUDGlVIENT 

EXHIBIT 4-1955 AGREEMENT 
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THE KANSAS CITY SOUTHERN RAlLWAY COMPANY 

0. T. McMAHON 
AsSISTANT '00 AAES>I>ENT 

i1r. B. F. Biaggini 
Vice President 

KANSAS CITY 5, MO. 

September 29, 1955 

Texas and New Orl.eans Railroad Company­
Houston, Texas 

Dear Mr. .Biaggini: 

P.eferri.ng to Agreement betveen the Te:xas and Nev Or~eans 
Ra:ilroad t'olllpallY and The Kana as Cl ty Southern Railllay CGmpany 
covering trackage serving the Iake Charles Harbor and Te:rm:inal 
District at West Lake, Ieuis.ie.ne. r 

It is noted this Agreement is dated Jul:y 26, 1954, 
whereas it should have been dated. July 26, 1955. 

I:f yon agree to the above correction, wi1J. you pl.ease · 
evide~oe your agreement by signing in the space below- n ACCEPTID", 
returirl.ng original hereof to undersigned, retain:ing signed copy 
for your :file. 

Yo~ very truly, 

kl~ 
.!ssis'ta:.nt to President 

~-
S. Sines, Executive Vice President 

\ 
C""~5 ....... 

"PPICOV£0 A$ YO FORM -"'.NU EJ.~U'HU~. \ 
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i 

~$.ita~., +nade ~d ent.e~~« ~t.o ~y. and. be.~wee~ .the. Te:x:aa 
. . • ·. . • • . . . • J'(>;··-·-··· .·';: .':. '·:. . 

and New:· 0-rl.eans ]\ailrQad Company~ hereiiiafter · ca~_led ~exaa Company• 
1 

and .Th.~ Kansas C1.ty Southern Railw-ay: Colitpaey,· be!'e;ina:f-t;er ealled 11Kansaa 

W. I T N E S S E fr Ht . _....,..._,_ __ ~~ ................ -
. . 

Rf1GI'r.A:tS·t The p~t.ies · ·he~eto own -~nd ~perat.e cerlain Railroad 

trackage~ BePv1ng ~ea·on the.west ~~de or GalcasieuB~ve~ at Westlake, 
. . . 

LoUi~~~a, and under ter~ o~ agre~men~ between the ~artiea h~r&to ~d 

Lake G~les H~bor and Terminal Distriet~; dated J~u~~-13th, 1QS5~ 
have agr~ed to epn.[4tru.at_., maintain. anGi operate addi.ttona). trackage to 

se~~.t~e Lake Cbariea H~bor and Terminai·Di~triet~· an~ have ~0 
agreed to .exphaz)g& a one-half undividfid. :interest 1n· c~~tain existing 

tracks., all-as shown .,!1 map hereto attao}tea and. ma~e a:p"art h~reo~~ and 

·:lt ;ts .de.sil;?e~ to defi:.ne ~he variQus obligations mt~ rEi.epeet to the 

OOruJtru-c~ion.,. ownership; nurtnten;;moe and -operati.on of the traeka t 

~W T~O~., t.qe: parties have· agreed and do hev-eby agree as 

fqllows . .! 

$Vl8Tt (a) The Texas Company Wi.ll fu!:l'lish ~1 labor., and 

~te;r:~:al :ro;r, ~d w.ill: esnstruct an~ th~reaf'ter own and maintain ·a't 
I • • • ~ 

i t.s exp?n_se tn~ tolla-Wing.t 

· . , · .1.- Conn~ tin~· track 62i .feet j;n: .l~;.: (includ-
. ing· 2 -o.roasinga tmga j. to oonne.et wi.th .. !;9"~~. ~o.mpany 
·t;p-~.ek::weat .. of.-:t~ intersec.ti.oJ;l ~f .Ite..ey~s-: :st~eet JP}d 
-··~t.:··;G~·.atr~et,. and to- exte;nd .in .a s0ut1h~riy;:11j;ree­
~'-eh, :t-o. ,®nnect .w.t th propof3e~. · jp1.nt .1<;-.ad p~ack A~ar 

· 'tb~ -·illterseC:t.i.on of· West ·~a.k~ Street and north· line 
o"! .. H_az:e:l ·.fitreet • · 

· · .. · .· ·'2~- A: ()Pnlte<J·tl~ ."1;.1-iaQ~:-a.sg~ £~t.·in ~i,ens~li :to 
C.f.mrtec.t. w&1ia .. it&N6":· ~rack sout,h. .'4., t4~. ~t:~~;3~~~.1-o.n of 
\fe-st. ·Lak.e. :.__st:t'eat and ·lleev.es . Strtae-t.~ and t.o. ~~~pd :tn 
a.,S:G1ltA~a:s:t.~l.w di:U~t~pn ~{;t q~~~~'t W~th ... pr~posed . 
J~,!nt · turnQ\'$ ·in. ).Cansas .camp.~ t:tta-c~ JJ1 ?~r~ins 
,S~~t~ . . '. . 

A6 ·shewp. by.· ~pl--id red· ikaB QU. said ··at'tatthed 
4 .. • -.. • -
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(c) The partJ.ee: -~ereto __ w1:~1 _eaah :furnish on~-ha.lf o£ . 

tbe ~at~r:i:al t:or ~ an~ ~he T.e.x;as. cOJ¥P.aDJ will .f~.S~- t 4bor and w1.:i1 

ao~~O.t.; 

.. 1 ~ . ~.oint lead t.rac~ 1815 feet 1.n length 
to .oonne-at. Witl.i.propq~~d. !fa~. Company_ -track near 
the 1nt.t::~se4tion of ~est Irake .s:treet ·and ·north 
·line. 0~. Haze~ $-treei:i'~ and -tG e.'Xte,n.d.1n a southerJ.y 
~~ aout~eaaterly d:1r~ct1..on to .aonne.at ·mth ej;j:st­
:Jing_. ·tracK: ·north or- Kelly-Webel' Company Fert11fzer ·. 
Pl4nv. . · 

. . .? • 'Tarnoy.t apP.renmk:~e-iy ffEr :te.et in 1ength 
1?o e~nne·et_ · wi:~h P~9P03~4 Kansas -Gomp~:. ~raok Dea.'P 
the. int-e~sect·iQn o.f· We)rii Lake ·ana. Haze1 Stl'eets., 
and te. ext(!.nd. in a. .sQutheasterly d.irec.t:ton to 
eo.nnact ·with said· joint lead. tvack• · · · 

3 ~ Turnout · appr6Jtlmately 80 feet m 
length. to . o~e--ct wi.th p~oposed Texas ·company 
traek. :m ~erkinl3 .St?eet·· and .. to- ertend in a· 
~ou:~~easte~l.lV <Ur.eot1~n to· co~~ct iti-th .tans as . 
Compan7 traak near the squth line. of ~erk±ns SbPeet; 

. . ··4. _ J'oint ltaad ·track ~proxi.:Qiately 454 f'eiet 
~ .length vo . eGnn.~<;s:~ . with pl'Qp.O'~~q ja±n1; l'ead track 
de scribed 'in l.'. · he'X'~oT ~ app.ro.xi.nlately ·470 ·feet 
S~Ut_~ Q-f. the B.Q\tyh -llne or. Lap.dey ~~~~t ~-. and to 
extend·.in a. soutb.er:ty :a.~ect..1on ·to· {:ori.ReO:t- ~ith · · 
t:r.ack. to b.e ~w:a~~ by Lake l3httPles :Harb.!iir & 
Terminal D:tat:r.iet • - · · · · 

As .shown by brnken ·red and blaek ·11nea 
on said atta~hed ma~ •. 

Prompt~ upon, the ~omp1et.ion ·of t_ra.cks d~ser:J..bed 1n this 
~ . . . ;: .. 

Section <c.)~ ~at;tsas ~ompany w.tll. pay to the ~eX.as· Ce:mp.any- on.e·-hal.f o:£ 

the. a~?.st· o-r· labor us.ed by .~exas ~omp.a:Qy in bonatruet.J:ng said t.r~oks~ 
. ~ . . - '" . .. 

it being .. ~(ieFtt~ood_ ·~t· ftn.y_ m~ter~s.i furnished ·by .e;ther: party~ tor 

wb.i.eh t~e- ~~~; · ·par:1rV does not. f~sh a ·J..ike· t.m.~~t! t-~e ·party wbieh 

fdls ~ ~:i:sh ft~a p~t a:r· ~~ m.atar:tai w:tll pa;y-··the other.pwrty 

one-hall' of' ·t~ eest· of ~ee~s DJa:t:ar1:a1 ·;f.'ur.n:t.ahed· l~y such part.y ~ each . . . . . - . .. .. 

o:f the parties hereto ~:tl'l th~~aft~ e~ ·a· G:ncr~al£ :un~ V':~ded 1ri-terest 
~ . . . . .. . . . 

in said t~~ck~~ .. C.o¢ ·as -~#J.;errea_·~~ .~ere-~ .shai1.·hq}l:i:~e· the addi:.tiv.es 

to m~t~i and ;tabp? ~pe.c.;I.ti.ed ~ .Sec.~p.~ {c}}t~ -~~~~·:'tJ~~o1'. 
(d.~ ~h~ IJ!ex~s Company .~as oony.e:ye-d: and. de:tt:vere~~ 

and 9-~?;ea h~tiby ednv.e~ 'and ·ae):l.:~·:er- Un.to ·.the .tari.~~~- ·ao~an7 ·a on~-halt- · 

~~:l{e,d ~te~e.q:~ ·m T.e~-qemP.~ t~~··1f6l -~ei-:tding; fi>t:im t~<? 
heei' .. ot ~Qg ef Kails·~~-- ac~anyls c,o.nne:cthi t~B:e~ 'iW-rt~· G.i".'.R~e:a 

. ~eat, :in a . s~~~e~~ d:t;~~t:iol;i ~~. e~d ()£ ... t~~~:.~t.·:i¢~~~Jf lf,~'r 
F.~rt:;tliz~ .pi~t$ $ ~~-~oe oi 4~p~o~imat~lc#·.~-~-~:i~~i;·,· ~ave an¢. 

·e~~:t'.- ·a.~;roxim~t.ely 340' .:r--es~ t-heft.eoi' # ~ob: ±s t.o ·ba' · remov.ai 'by the 
4 .. !"-. 
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'l!exas Company at· 1.ts &X1'Je~.e.7. also one-hal!'· und:tvided interest 

~ tbe po-r.t.ion of t.b~ ~eat track s~~Virtg Kelli~ ,:~ebe~ plant between 

the sWitch t':>Qint and nle~on~n .... e pn:t>Q·t be1nno -'1~';.. -·>P" ........... -.p---t····-··-·-1:;;·----·----······----··-·--·······-··-··--·--·-······-···-·············--·------t«·. . .... -- ~-~v ..... -u· ·u .. ,..... . ---o -· ~!)- ... ~e~.. 0.1.. raen., as 

shown by brak~n black lii:l~s- on ·att~ahed ma~~ The Kansas o~mpany w.il1 

pay to ~exaa.· Qomptmy- a s~ equal to fl•l2f per trae.it· :root :tor aetual ; 

length of tra~kag~ ~ in Which 1/2 1n~t:~t · i.a conveyed . to Kansas Comp~ 

leas the a.ctuaJ. lengtQ. 9f :tra~k 1n .lyhiph l/2 1-n:te.:r.eat is conveyed to . 
~,. . . ~ 

Te.xaa. Gompany- as _ prpV:tqed in Sectien .. .{e) of this- Arti.c·J.e ~ estimated · 

to be 383.2 feet • · · 

{e} ~h,e KatlS.aa .. Cqmpany has dei!vere~ .and conveyed and does 

hereby del_iver and. ·cqny.a'¥' unto. :the ·'ruas Company a one..J1alf unc?-ivided 

interest ·in and to lt!UlSaa · ConJpany"s traak extending.; trom· t~e h~.i o£ 

frog of ~exas Companyi~ propaaed C?nnect·ing track in Perkins· S:treet_. 

east o.f ·west· ·:bak:e B~reet .. in a aol\theast'er.~y:··fiU.:t>oot·19n along the west 

side oX C.alc&Bieu River·tQ e.nd.o~ tFaok, a.totai·~~stanee o£ 

app-roximately i892 te-et 1 as shown by broken red line on said attaehed 

map .. 

(.r) Te~ ®mpa.llN will un(tert*e the oonatruct:ton of plant 

t~ack.a r~~ -~~ Char~_s lfa.;-bor and TeJZminal .Di.atr:.t.qt, as de-sc-ribed 

in aaid ~e~nt be~'een tb..e .. part-1~~ hereto and. stP.d l@.ke Charles 

Harbfll' ~d _Te~al »~s-trlot~ whioh 'h:racka-;are sh~~- by o~ange and 

~aah~d ?~ang~ -~inea on a~d attapheq ~~ ~~ be~·~der~tood that the 

T~;x:as GOllJP&ll¥ -~d K~sa~ CompanY \dll own jQi.ntly .:qlU'in.g the term o..f 

auq ~re.elil!;illt th~ i!1XI'll?ut s P'~. sa:i.q :~~ac".k~ 1. . a.s' shown by da~hed orange 

lines ~m said attached -map, and. aa .pr.ov..iQ.ed 1J;;t sa:t4. ~reement between 
~ • ~ • • - ' 4 • - • • • ~ 

_the parti.EHt he~eto,, an.d .:f.ia.Ite Charlea Har.~or· am~ ~e~al. p:t.striot ... 

-~t>im-t: ·{a;} The maintenance of 'the je-a.nt ti'ao~-e- he-rein 
~ . . . ~ 

~scribed· ~hall b-e. unde7 the ee~tr~;>l._ and ~ag~~~n.t of. ·the Texas 
. . 

Cempargr· d:ulting .the f~~- y.~·ar- ajt:~r ~qm.p~~tiCiJn .~. th~ t~~okage ·and . .. . . .. - -

1:ng the suqc.e.~ding. w.~ar; . ~d ·.f:1h.a.ll be- ®-d..~ the· cq~t.~.Ql al)d; ~?8em.enj; 
I -< • o l • • ,._ • • • ~ -.,. ~ - * ,. : •" 

·th.~reaft-&~ !n alt.en:Ia~e "1JGIJ?!'a. by. t~e- p_ar_t1e.~·J1~r?f;:o-~· · Jmol:l P~Y- wlll' 
• - .. • • • ~.. • - ~.. ~.. * 

m~tl$1,_ ;ttep~ and ].?~~W B-~1~ 80i.nt t~~okage1 dUP~ ·:t_na: term 0f 
... · -- . ..-. . ~ - - .. . ~ . . 

its· .. ~ont.~~-~ . to:;-· the J,olnt use and. -Qel:l~f~t of t~e pEWt1-ea. h~reto ~ 

provid~d berne;Y.~~ ... th.at in. the event o:r allY defec-ts m the joint .. . ... - .. ~ . .. . 

t-r.~_gla$e whi.Gh. .tha part.y.;tb:tm;.~ 40)lt»o~ .ahaU have faUed tp re_p-aJ.r. 

. . -3-
- · ... :: ~ ·:· ... ~ .. 
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-· --~,, __ \ 
withi.ri a reasoriab1e time after ha.V1:J;?g reee.i.ved no-ti.ce f'rom 'ine ._othexo 

party of '.SUCh .defe-ct~. _such ather I?~ty may at:.·i~s· option :t>epatl.r SEd~ 

..... ~~.e.r.e.c.ts.:.ana ... r.e~deP--bil±··againat-···the····=party····ru···oori"t"ro·r··rQr····the···c;os:t·--

. (in.olu.ding au.rc.harge:s) :tncurred by the said other party . in repairing 

sueh de:re·cts ~ 

(b) The- Party not p$ni'orming the maintenanbe l~"Ol"~k 

agreea to pay to the other Party~ m?n?ll~Y. on or before the 20th. day 

of_eaeh month~ follotelng the month to~ whiehbill is rendeped
3

· a sum 

repreaen~ihg such portion ·or the ~es~ and ~ense of maintaining said 

joint trackage .s as the number of loaaed caPs ot: :rre:lght. hanQ.led over 
... 

any part o-r the · joint ·trackage. ·:tftm;d.ng said ~onth b~at>s -tQ the tQtal 

number o.f ·loaded cars hand~ed. over the joint tra~kage during said· - .. -· . ·:: 

m.o~th. "3ueh Iriaintenanoe expens~ s~l;- be· adjusted at .. the end ~£. ~~~.::.::~ 
. . ........ -~. 

maint-enance year ~d shall be prGrated be~een the part:ies ·on basis 

or the tDtal numbe~ o~ loaded· oars handled en·the.joint ~r~ckage by 

or for the account of _eaoh party d~ing tbe·preoeding year~ ·All 

engines an~ ~work ·equi.pment :used ill ma.in:t;enance or additio!i to 
joint traokage w211 not be eounted. as cars. 

· (c) The lnaintenance cost of: the jointly owned tracks 
/ 

shaJ.l im~lude taxes payab~e tmder Ra1iroad· Unemployment In.auranee 

·.Aet ·ar··l938.s carriers Taxing Alit· o:f 1937 and Aets. a:imilar thereto. 

or. rupendatory thereof~ .ten per cent (10%} added to all items of' labor 

to coveP supe~is.ion., accounting and use o.f-1>e.o-1a~ and the -then 
. "'-~- .. -. 

a~ent rate td oever vacation a~lowanee., and any othe~ addit±ve .. .:"~-·-,... ~ .. --- ... - -~· ~ ......... -. - .. 

or sureharg.e ·t.o ·item of~ "i"atr0r. wh:tch: may hereat'ter be ~eed· to· by 

ll.ai.lroad:s in ~ener~l as bei~ a proper additive· or ·surebarg.e· t.o east 

o.:f labo:ro:. -2o· cost of matepi-a~ and s"UppJ.1es (in~iuding- :teri:-~gn 3,:ine · 

fre:t.gliu), e~~~~~:J)P-:ll:~~J!, ~~~~~-~~X: ~en~ . ~ i~~) _ .~1::~~-1. :~.~de~:· 
ror handling:, aecol:mting and tranapo:vtatl.on iii ~evenue t:r_ains;-

prc.vi.ded t"ll!l-t fl€1-P such materi~s or BUPJ,)lies transporte-d l-n maint:a­

mg· party''s J;>~venue train~, in exeeas Q£ 350· mi:les., the-re.:sbB:al· 

be added· .five· mills per tQn- mile ior sfdd excesp distartee· •. ·To 

th¢· cost of ballast (in~ludfug fo:we~. -line fre:tght) t@ per.: eent 

(10%) fJhall be added for -handling, :tnspectio.n and aeoounthlg .. · 

and: .five (-5:}·JnU1a ·per ton mile. for tranaportat.i.~n in revenue. tr~s. 

-4,... 

>~s .·. ~~~~-·- ---,--c----'--~-----; ___ -- .. . - , --- --~,-- . 
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Wh~~ mater~al~ and supplies are transported 1n work· trains teri_per 

cent (10%) Ehall be added to 1nvoice·_.priee thereef' (inclUding foreign, 

····· ·--l~e ·Treight · ·chaTges J ·lllus· tne····aetaal' ··cost· ·o-r···work .. t~ain···se.rT.LC:e includ­

ing' r.enta.l ef equipment at estabi1shed r~tes .: 
{d) Eaeh party hereto wi~~=-~saese ~d pay tax~s on 

its undivided on-e ...fuilf inte~st in the j oi!ilily owned traeks .~ 

(e) Additions or :Sette.l'ment ex.Pend:ltiwes on tbe. joint:ty 

owned tracks shall be borne equally by- the p~rties hereto, p~V.ided 

however~ that no such ~xpenditures ill exce~~- or One Thousand· .. Ddil~s 

($1,000.00)., w.111 be made wi.thou.t- the mu~~i agreement ~:f"-bot·ti parties~ 
TIDJID: (a) The part.ies herettt ~haJ.l -have equ~l O.perat~ 

rights over the joint tracks.~ and each party will perrorm its __ . ::...--:-:-:-
--... :;,._ 

operations in sueh manner as ~will not unreasonably 1ntertere. WJ.th .. -· · .. ~~ 

the operations o~ the other party. 

(b) Care _on the .. _ jointly owned tra~ks- or connecting 

industry tracks shall re~ai.n in- the per diem account they tter.e" in 

wh~ delivered on said tracks~ provided Qars moved out via a line of 

railroad other than that via which received sh~ll be interchanged to 

outbound carrier as follows: (a) as o£ the date.and time 1oaded ear 

is releaeed :from the inbeund load; {b) as of the date and t.ime -an 

inbo.und ~ty. car is plaeed on in4.u.stry track for ou.tbound., mtra­

plant or inter-plant loaq~~ 

{c) Each Company will collect and ret;ain ta:Pi.r:f 

switching charges for intra-plant or inter-plant switching it 

performs and ·aennn::rage :"sha3.1 b~ assessed and aolleoted by ea.e.h pru.."ty 

on it~ own business.. 

{d} Eac.h Party will i'u.rm:sh to the other party~ as 

soon after the end or- each month -aa po"s.e·iblus It statement shovd.r~ 

the number of l-oad~ o.ars handl~d b~ 1 t., or for .its. aecount on· any 

·poPti.an-.oi' the joi~t trackage dur:tng th" mGnth~ Recol:'ds of' ea-ch party 

relat·ini. to the ~te~ce an.a· ~erat-iQn ~r- tl,ie -Jouit traok:~e:.shall 
i ... 

be available to the other F~y .. at alJ. reasonable ·t~.s_---

FOURTH1 Each ~~Y ~ll· have the right to cQnstruct ihaustry 

tracks and connect t~e ~ame with the j~i.ntiy owned" t:r;raeita,. ?ut should 

the other pa.r-t-r not. desire to use ·sa:td 1.ndust:ey "traok-sl the party 

-5-
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-n_~~s.trucu;t::r:lg same ahal.J. ·bear the or.ig:L~al cost -th~~of' 
1 

a:s ·well as 

~int~!lc~ ~Ei ot~~r expenses: _of aame1. :tneluding ·I~abillty :ror 
"' . . ~ . .. . .. 

····· ·· ... -.······· ·······-······- ······ ····· · · ·····.-~R>~r~~'io~~-~o~ ·-s~~-~ ·m~u~~ey··:t:rael<s-;.,···:no?revel"·;··· t~~-·o:une~-:part;r··raaeives·- --. ·-··-···-···- ···-···· ···· 
t~e J?~gh~. bef'ore. or after the aon~truct~Qn or _saiq. .industry- traQkfl 

• .. .. ~ • ._ • • • .. • • 4 - • • • 

t9 __ ac~~e ~e ~~ own a on~-halt :lnter~Jit in same b~ paying one-half 
. ~ . . .. . . .. . :. - . . : ~ - - . .. 

th~ cost ~f c~~tructio~_thePeor ~~it$ portion?~ the maintenance 

on a ~oad~d car basi~ aa heve.inabo~e pr?vided • 

. .F~_;. {a) ~e term n1o~s- or damage" as used in this agree­

ment is underetOo<i to me~ loss or d~e arisd.ng _upon e~ adjae~nt 

to the jointly owned traeks, and 1~ emh~a~es all losses or damages 

gr~wing out of the d~~th of "r injn.ry_ to persons, or d~mage to or 

de~truct~on of _property i~oluding prQperty be~onging to either ef 
. . . - . . -· 

the p~i~~ ~ereto, o~ to the patrons o£ .either ?arty, or to other 

pers.ons.~ and including the eost o:t removing wrecks and repairs to the 
• .. :'!ot:r • .-~7:. . 

j~intly owned tracks made necessary_ by- wrecks. or derai.~enta·, and .1.t 
. . . 

alao. embraees all eon and expenses inci.d~nt to a:py a.uch los-s or 

:"'."'"'•-:> .. ~----·:-:~ ..... • 

(b) Eaeh of the parlies hereto accepts the trac:ks.-·.a.s. 
·-.·-.....__·-.. s 

they are .f"ound, and the party then m.a.intaining the tra.eks Bball no~ 

~e liable for any loss o~ damage suffered by the other party, or ror 

which the other party 1$ or Bdght a~ liable to third persons, oacu~ring ? 

because or on aceount of the U$e by .gucfi pavty or ~he .Joint~y o~med 

tracks . .,. and due to any alleged or real dei'e.ats the~in, whether such . . . - . .. 

de:fe.et be p.aten't o..r latent. All. sueh ri.ek,. losa.· o~ drunag.e as between 

~he parties- h~reto s-llaJ..l be asaumed by the C~mJPany- us.l:ng s~Q. tracl{S.. 

aS.. ~hoUgh .the. jointly owned ii.raeka were :main~ained ~Y it • 

~e) Off":teelt$ and el)1p19.yes ·en,g~ged m· oonst:ructing, 

ma.inta1.1tl.ng or »enew-ing the jointly ~d tracks. and appurtenances . ~ . . ~ 

t-.hel:>eto shall wh:U.e so ·engaged;, be. classed. as: jQ:!;nt empl:oyes .J and 1n 
. . .... 

event fmy of.fic.~r O"C employe ifl i.njured OI' ki.lle.d. wj:lile· JiO 1;}-l'J.gaged.(.,· .· 
.. . .. ~ 

all e:g;pense arlaing the;rerrom Shall be -as.sume_d: a:na· paid by th~ 
, . . . . . . ~ . . : .. - ... 

parties hereto -~~ a part of tne expense C?f e.onstrU.<tting or maintain-
. . . . 
ing the jointly o.w.ned tr~oks aa. th~ case may be,. unless such injur.y 

or. 4~tb. a-ball be ea:used by Qr aon.tr:1buted to by th:e negllgen~e of! 

ei.ther. party he~eto 1.n the opera-yion of eng~nes- or ears eve~ su.eh 

-6-
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track~$ in which· event the loa~ .sha~l be assumed and borne aa here~n-
after. provided. 

(d.) Loss ~d da:mage incident to the donstruotion of::· 
---- -- ---------------------------- ---- --tiie ____ joiiit"ij ___ owne~i--t-rru;k;·--e; --$W·--;~-~----th;;;of $: llhail be ~~~~~----~-:---~a 

a part ·ot the cost o.f ·suoh o.onstruotion and aceord:tngly, borne by the · 

plU!ties in ef!ual a'hares. 

(e) Loss and damage. to any eq_uipment be:tng used, or 

to any- membel.'- of a fol?ce at the- time engaged, f-or the ·joint benetit o:r- -· 

the parties·hereto£ 1n canatru~ting~ maintain1bg; repairing or renew-
. ~-- .. ----·~--· _ .... ·-~ 

ing any- portion or the jointly· owned trackage ~hall. be borne by the · --
parti~e hereto a~ a part of the construetio¥ or ma~tenance expense a~ 

the case . may be~ -unles·~ such loss or damage shall. be eaused or 

contributed to by the negligence, wrengfnl act oF omas~ion or· a so1e 

empl.oye ov employ-es of one- of the pa~1eer1 in which latter· event 
1 

sueh loaa or-damage Will ba bor~e by the party wno~e aole employe 

caused· or e>-ontr1buted to the ao.cident. 

SlXTHt (a) Subject to the ~eat :.ton FJ:FT-H llereof',. loss and } 

d<Unage arising as a x-esult of' or in eonneetion -with ·operatiorui over r:-:..·:: :.-::;. 
. . ...... \..... .. . 

any part of t-he ~int ly . own~d tracks by one or both of the -parties 

hereto .t- sha11 be borne ais ·follows: ( 

1.. By the party pperatmg the eng~e, tra:iri· or< c~a mvol:ved ~ 

the:ceinJ ·-except as ethel."Wiae prGvi.ded i.n this section (a) of Sec.tion 
' SIXTH.-

"' 
2. If c.all8ed hy ·the' negligence 017" wrong_ful atl~ e~ 0m1.ssion 

o-i' ,the ·sole employe or employes. of the ot-her party, whether or not 

con~urPing ·w~th the· negligence o~ wr.~ngtu1 act or omission of a jo~t 

emP~oye or- joint employes._, such otOO.r party ·shall bear all such 1osa: 

OR' damage,. 

3.. rt eauJ?ed by -a ·f-ailure in or de:re:ct c£ ·the exa1us:tve· ef!U-ip­

ment or a_ppl:l.ance-s oT one of the-· pat;tti.eS-, o~ the ~nev o'!? their u:ae· 

or .o-~a1r1ons·;. -a1.1 lo.Ets and. damage sha1J. b-e borne by the. party whose 

exelutdve eq_u.lpment OJ? appl:tanoei .callll"e.d ·or c.ontn?.ibute~. -~a ·cauae such 

lOB$ 01! tiamt\ge ~ 

-1---
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'\ ... (; 

':-~',. H' caused by the aOn<>uri:-ing negl~ee, wron!;ful act or 

onl;i:saibn o.r a sole employe or employes of' one . of. 'the parties· arid 

or by tlie concurring :negligence· or Wrongful aot or 

Gmissian o~ a joint· employe and of a so1e emP~oye o.r employes 

of' Glle ·or the parties and a soie employe or employes-of the other 

party; 

or by the sole negligence er wrongful act o-r omission 

of a j-oint emplQye ott employe$; 

or by 'Ullknown. cause$ or those -which eannot be determined.; 

or by" the act~ o£ thi.rd pe:£<sons not in th..e employ 0~ either of 

the pa:Pties i 

Then in all auch caaea~ each party shall bear all 

loss and· d8mage to its· otm exelusive prE.lperty or property 1:n 

ita custody,. or ·upon ita ca:t?s and to its sole employes and 

peraone upon :tt.e locom€ttives or ewa_, and each party ~hall bear 

in equal shares all losa and damage to all other persons and all 
"--- . . :- . . .. 

other property and· to joint work engines and lrtork equipment/ and 

to j-oiht ·employe.s of the paln;ies hereto. · 

{b) Al.l l.oss and. damag-e occurring on or adjacent 

to jofntiy owned traek& for whieh e1ther f?Etrtjr may· be held 

reapo~ib~e, the'l~b1li~y for whieh cannot be'determined or is 

no-t .Ottier\olise appQrti()ne.d by the te~ e.f this· agreement,. shall 

be borne·eqaally by the· parties ·ne~eto~ 

-kh ·. l:f :ei:the;t;t ·party hereto- tthall pay~ ·or be compelled 

to pay; at;.ty· ~ma or -a'uma ·':ror which:1ihe' ot;her party .1a whoJ..ly or partiaily 

liab1.e·, ·or ·bound ·under· th:te c.ontract, then ·S?-ch ·a-the~ party sball 

41-~~ ~d hold e-uch· party harmJ.aa·s> and sh$tl.l r.e:1mburse it for 

!}ttch .aum Or- a• whi~'h enal1 be prape.:rly. chargeable ~gfP_.na.t i.t accord­

~ t-o tll~ tel"!nS· o£ this contraat_. prov~d~d neithe:t> party shall be 
~ . ~ . ~ 

concl'Utted' GP b:Qllrid b.Y MY judgment ag{rlnst the other pa.rty hereto .l . . 

unl.e.~:ts · :1:t h8..s: .had J?ea$onallle .notiae that it is required to det'end · or 
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·p~~ticip~~e.-~ ~~e -~ef'~se. _of any sum, ~ has had ::'eas.~na:t>i:e-.oppo:rtunity 
.. t_o· _ ~~e-_ :s~ch 9-et~!3e. o.r ~~1cf.p~te there}.n, .when such. Jlot':tcie aitd 

············-···----·····--·--·- --~E-~,~!t~-~Y-.. :~a1l .. bav.e .. b~e_n ... giy~n:J-tfl.e···pa.Fty··not.i:fied·--sha:ll .. b-~·-:e.on¢Tiided··-­

and ?Qupd PY ~~~·ju~~t as _to all-~tteF.s whi~h couid_~v-e b~en 

l:ltigat'ed . in such miit • -
:. . . :. . : . . ~ 

,. · EI.CJHTHt ~9UJ._d =a ~-o:nt~o.versy ari.se betw.e~ the par.tie.s h~:tleto 

th_B.:t ~ ~?:t b~ ~.oably ~e:ttl~d by th~el-v~s. wi~h ~spec:t to· th_e 
- ~teilp~~tati~n Or!. pe~t~rlll~~~ of' th~ir pb;J:ig(:tt-:to~~~ rig~t·s· o~ aut:te.s 

~~~r-~~~ P?OV.isi0na ~£ ~~~a_ag~ament~ it _shal~ be ~~~rr~4 t9 tn.vee 

. ~~~~p~sted <?~:nPet:~t :B.?~it~a'f?ors, Gf whom each par~y he~-et~Q -al!-all 

choq~e -o~~.t _.and . t~ .two thus cl:).oaen sball eeleet the third-.· .. 
• •: I • - ~ II. • • ; ~ " • - • • .. •-

It-~~~ two ,~bitrators so ohoa~n by tt,te part1.es··~~-r~~o Qannot 

~dthl.n thirty (30) qayi3, _agree -upon a tW.:t."d .arb=ttrator~· sa::ld. ·tMrd 
. . - ";,. .. ! ~ • • 

~~~~~atnr shall be selected by a Judge of the United Sta~es District 

co-uri for the Dist;tt:tet in whieh ~ke Cllar1ea~ Louisiana; :1~ io~atedp 

The party desiring a.rbitrat~on $hall give Written nob~c~ thereof 
. . 

to -&he other- party, aett1ng forth therein the matter .1n diapu:te and the 

nama o:f j.ts arbitrator.- ln· "the submi,uion to arbitration :tt: sh8.11 be 

pro-v~ded that the. arbi tra.tors shall deterl!line and adjuditiate the 

ques,~i.Q.tui· sUbmitted :1n acoorQa.;,nee with the eompeten~~ re1e,/Rnt_- ~d 

mat~ri:a~ evidence introd:u~ed., and that in reaching their decision the 

sai?- arhitratOX'B sball be govern~d by-· ·the princ:1;p1e& and m:ues. _o_f: law 

-o'~.";eqtiity appJ.ieabJ.e tG the -questions und~~ eon_sidevat:lpn. in the event 

.thfo~)-ai'tY ~an whom :$ueh ~Oti.~e- is serve4 shall. no·t llithln thirty (30) 

d~;the~ea~teP appaint an· arbitrator and ·g~ve notice-~hereof·~ writ­

ing -~.o the· party des:t.r-1ng ~bitration~ then the party d~s1v~ng_· 

. arliJ.tl'a:t;:it:vu. iihtUl. appl~ to s·aid ·una.t~ stat~s. Di-s-ta?.ict"" iii.d.g$ ·who. 

soo·~. -~elec.'t ~uell second arb.itra.t-oz:;·· a.nd the two thue. s-~lecii:ed shaJ.l 
cho~,e 'a ·third; ~e three. arh:ttrato:r-a s?a.J.l. promptly give nt?t1lc~- vo 

eadi;·oi the ·parties to the c.ontroversy ~ at 1east" ten (10) days in 
v . 

advt41~e1 o.r· tlle. time. and p.4.ace· set .foit -bea:r.'il~K ... and at-•'tiie:. ~im~--~d 
4 • " - • • • .. - - • • ~ • :. -r f ... .. .:..- :~ .. : ,_ -! .. 

plac-e ;appointed: sha.J.l pro<i~ed, heav mid ~~termirie the 'ma1fteF; ·_._ ~~ess 

:rot- goed: cau-se { o.f' Wbioh "the arbitr~tars ·~ball 'he sol.e · ·judgeJt:i.:~ · · 
sb:an --l)e. postpo;c.e.d, The de-t~r.ntl.nation, made 1n 1n11t:tiig~ ·or tfia: 
a.rbitJ:atol'>a, -or· ot a majority _Qf them_, a:rt~r due hearing$ shall be 

f~i and con~usive.on the parties hereto~ 

~-
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Each party shall pay. for the ~e~eea and expenses ~f the 

~bitrat~~ ehosen by ~r f~r it and of 1ts witnesses~ the loaing p~ty 
. . 

·· ................. -·to···pay··ttoJ;t--·the--··seN1o~::r··~l'M··expenaet:r·O!'· .. tli¢' .. tniri:f.ariiit.rat.or ... a.nd ............ · 

.:ro""l.·~ --

tor any stenog:J:$aph1e expens-e, unless otl)e:t"' provj.s1,ons therefor :ta 

. ma.de in the award. 

NINTH' Terml:l hereof" ahaJ.l. bind· pan.t:tea ¥ · ~he.~r )~ue0e~~orEJ 

and assigns fo~· five yeara from the date be~eot, ·and the~eafter until 

twelve (12) months WJ?itten ·notiee -o-r intenti.on to termina'f!~, the 

· agreement 'be given one party by the other.; .Prov::tding. parti~s ·;;gree 

ne.ither shall sell.,.. lease or trangfe-r i.ts interest in the .Jointly 

owned tr~cka..,. ov any p~ thereo-.f 1 without advano~ written approval 

by the other party, 

TENTlH Agreement dated February 21st, 1929 •. between the 

Lou1s1~a. Western Railvaad c.ompany an\ft Kan~a5 Ci~Y . .shreveport & 

Gul:f · Railway Company" and. auppl.e:ment therete. dared .. February 19th_. 

1.946,. b.etwe.en the pa.rti.e.s hereto.~ a:L'e he»eby eancelled effective 

upon the c.o.mpl¢tion or -the trackage herein deser1bed. 

IN WITNESS WHEREOF~ the p~tie.s hereto ha-ve exeeuted th:l.s 

agreement :ln duplica11es .Qil 'this tha ;t..~d day of,_.~~·::::...;::.¥-~-~-
(/7 A .. D~ l954 • 




