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-- TERMINAL TRACKAGE RIGHTS APPLICATION --
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UNION PACIFIC RAILROAD COMPANY

REPLY OF THE KANSAS CITY SOUTHERN RAILWAY COMPANY

INTRODUCTION

Sixteen years ago the Surface Transportation Board (“STB” or “Board”) declined to
decide whether a terminal trackage rights application was necessary to allow BNSF Railway
Company (“BNSF”) to serve shippers in Westlake and West Lake Charles, LA or whether to
allow for that access by overriding a series of private agreements entered into by the
predecessors of Union Pacific Railroad Company (“UP”) and The Kansas City Southern Railway
Company (“KCS”). Instead, the STB outlined a path for the BNSF to follow if those agreements
blocked BNSF's access to shippers in the Lake Charles Area."

BNSF has not followed that path. The first step on the path outlined by the Board was
for BNSF to negotiate with KCS and UP. BNSF has made no attempt to negotiate with KCS.
The second step outlined by the Board was for BNSF to seek arbitration. To KCS’ knowledge,
BNSF has not asked UP to initiate arbitration.

What BNSF has done instead is to skip to the Board’s third step, filing an application for

terminal trackage rights under 49 U.S.C. §11102(a) (“Application” or “BNSF-118”). BNSF’s

! Union Pacific-Control-Southern Pacific, STB Docket FD 32760 (STB served Dec. 4, 1996)
(“Decision No. 63”).




Application seeks an extraordinary regulatory remedy to impose direct operations over UP and
KCS property. In so doing, BNSF is requesting this Board to override a series of contracts
between UP and KCS and allow BNSF to operate over rail facilities of which KCS is a joint
owner, without KCS’ consent, so that BNSF can directly access a shipper that BNSF already
serves via a reciprocal switch with UP or via a BNSF/barge routing. Yet, even KCS, a part
owner of the joint facility, is not currently allowed under its contracts with UP to directly access
that shipper for the same unit train service that BNSF requests.

While BNSF claims that its access is necessary for BNSF to perform the competitive role
that the Board envisioned for it in the UP/SP merger proceeding, in reality, there is even less
reason now for the STB to grant BNSF direct access in contradiction to the UP-KCS joint facility
contracts than there was when the Board declined to act sixteen years ago. As an initial matter,
BNSF already serves the area via a series of settlement agreements, the UP/SP decision, and a
series of private contracts between UP and KCS. BNSF has been serving those shippers in the
Lake Charles area® via reciprocal switching or under other arrangements for the entire sixteen
years since the UP/SP merger decision and without-complaint. BNSF has not found it necessary
to seek direct access for that entire period in order to perform its competitive role. This alone
justifies not moving forward with the Application at this time.

In addition, the Board should not move forward at this time because the issue of BNSF’s

claimed rights to access the Lake Charles area in contravention of the terms of the governing

2 The Lake Charles area consists of three distinct railroad stations: Lake Charles, Westlake, and
West Lake Charles. Prior to the UP/SP merger, Lake Charles was served exclusively by UP, but
was open through reciprocal switching to SP and KCS. Westlake was served by KCS and SP
jointly, but was open to UP through reciprocal switching. West Lake Charles was served by
KCS and SP, and was not open to reciprocal switching by UP. CITGO, the shipper that is the
focus of BNSF’s application, is located in West Lake Charles. Further, “Rosebluff Industrial
Lead” is UP’s (not KCS’s) name for the jointly-owned track that BNSF seeks trackage rights
over. Nevertheless, for simplicity, KCS will refer to the track by that name.




contracts is currently the subject of a federal court proceeding in Shreveport, LA. In that
proceeding, the court has been asked to determine whether the contracts identified in Decision
No. 63 allow BNSF access without KCS’s consent. That court proceeding, if resolved in
BNSF’s favor, would have significant impacts on whether or how the Board needed to act in this
proceeding.

In the meantime, while BNSF argues that its Application seeks to enhance competition at
Westlake/West Lake Charles, BNSF fails to disclose that it is simultaneously seeking to
eliminate competition at the origin for this very same traffic. Specifically, BNSF is trying to buy
back from the State of Oklahoma the “Sooner Sub,” where the traffic originates (See Exhibit A,
September 11, 2012 letter from BNSF Chairman and CEO, Mr. Matthew Rose, to the Honorable
Gary Ridley, Secretary, Oklahoma Department of Transportation). The Sooner Sub is currently
leased by a shortline railroad that can interchange the origin traffic to either UP, KCS, or BNSF.
BNSF’s proposed purchase of the Sooner Sub would allow it to become the sole carrier at the
origin for shipments to West Lake Charles originating on that line.

In short, this proceeding is not about BNSF fulfilling its competitive role as envisioned
by the Board in UP/SP Decision No. 44. BNSF has in fact been fulfilling that role by serving the
Lake Charles area shippers for over sixteen years via reciprocal switch or under other
agreements. Rather, this proceeding is really about BNSF failing to follow the pathway that the
Board clearly outlined for BNSF to follow if BNSF wanted to access the Lake Charles area. If
the Board truly meant what it said in Decision No. 63 and believes that parties should try first to

resolve their differences by talking to each other or pursuing contractual remedies before seeking




regulatory intervention,” the Board will order BNSF to abide by Decision No. 63. In so doing,
the Board will either dismiss the Application outright, or, at a minimum, hold this proceeding in
abeyance until BNSF follows the steps outlined in Decision No. 63.*
ARGUMENT

L. BNSF’S EFFORTS ARE INTENDED TO RESTRICT KCS’S ABILITY TO

COMPETE AND ACTUALLY REDUCE THE COMPETITIVE OPTIONS

AVAILABLE FOR OKLAHOMA CRUDE OIL SHIPPERS

To analyze whether it is appropriate to set a procedural schedule, as requested by BNSF,
or to dismiss or hold BNSF’s application in abeyance, it is important for the Board to understand
the bigger picture — one that was not painted for the Board in BNSF’s Application. That bigger
picture makes clear that this is not a case about BNSF “requiring” terminal trackage rights to
compete or that BNSF direct access to Lake Charles area shippers is “crucial” to BNSE’s ability
to serve the shippers. Instead, this case is about BNSF’s desire to control the traffic by depriving
KCS of access to the origin of the traffic going to West Lake Charles, and to appropriate to itself

part of KCS's interest in a joint facility. If successful this would leave the BNSF with sole access

to this traffic.

3 "The Board favors the resolution of disputes through the use of mediation and arbitration
procedures, in lieu of formal Board proceedings, wherever possible." Assessment of Mediation
and Arbitration Procedures, STB Docket No. EP 699, slip op. at 2 (served March 28, 2012).

4 KCS is not addressing the merits of BNSF’s Application at this time. However, there is ample
justification to dismiss the Application as insufficient. BNSF’s filing does not contain
information to support BNSE’s allegations that its proposed operation would satisfy the criteria
of Section 11102(a). With approximately 50 shippers in the Lake Charles area potentially
affected by BNSF inserting itself into this complex operating environment, BNSF’s Application
is remarkably devoid of any discussion of the operating problems associated with its access
request. Likewise, the Application does not comport with the statute as BNSF offers to pay
nothing for use of the property to which it seeks access nor does the Application discuss what
“public interest” standard should apply — Midtec or the “bridge the gap” standard applied in
merger proceedings. These issues alone would justify any decision dismissing the Application
on its face.




BNSF argues that it needs terminal trackage rights over the track UP labels the Rosebluff
Industrial Lead to directly serve certain shippers in the Westlake/West Lake Charles area, in
particular, a CITGO refinery located in West Lake Charles, because such rights are “required” to
enable BNSF to implement rights it claims to have arising from the Board’s UP/SP decision.
BNSF-118. at 2. According to BNSF, direct service to the Lake Charles area shippers “was
crucial” to mitigating the potential competitive loss which Lake Charles area shippers would
have suffered by an unconditioned UP/SP merger, BNSF-118 at 12, and that “direct BNSF
access to Lake Charles area shippers is strongly in the public interest.”” BNSF-118 at 13. BNSF
wants this Board to believe that only with direct access can BNSF play the competitive role that
the Board designated it to play in the UP/SP merger. BNSF-118 at 13-14.

BNSF’s statements are exaggerations intended to instill an unwarranted sense of urgency.
BNSF has served shippers in the Westlake/West Lake Charles area for over 16 years. Lake
Charles area shippers, including the CITGO facility noted by BNSF,’ have numerous
competitive routing options -- UP direct, KCS direct, BNSF/UP (via a UP reciprocal switch or
via haulage rights over UP), or BNSF/KCS (via a KCS reciprocal switch or via haulage rights
over KCS).® Indeed, to be clear, BNSF has served CITGO specifically via a reciprocal switch by

UP, as has KCS.

5 It is important to note that prior to the UP/SP merger, West Lake Charles was served by KCS
and SP, and was not open to reciprocal switching by UP. CITGO is located in West Lake
Charles. Because of the access that BNSF gained in the UP/SP merger, which BNSF already
uses to serve West Lake Charles, the CITGO facility actually has three carrier competition — UP,
BNSF, and KCS. CITGO also has a rail/barge option and has recently taken crude oil from
Stroud, Oklahoma into its facilities using a BNSF/barge routing.

6 KCS and BNSF even have a marketing agreement governing various origins and destinations
which was specifically amended in 2004 to govern KCS/BNSF movements to/from the Lake
Charles area shippers. That agreement sets forth the division requirements and reciprocal switch
charges that BNSF would owe to KCS in conjunction with Lake Charles area movements. KCS




KCS is not aware of one complaint in the last sixteen years by a Westlake/West Lake
Charles shipper, including CITGO, or by BNSF, that BNSF’s access was somehow insufficient
or that BNSF was not competitive as envisioned by the Board in the UP/SP merger. At no time
in the numerous progress reports submitted to the Board or in the numerous oversight
proceedings did BNSF assert that its access via haulage or reciprocal switch made its service to
Lake Charles area shippers non-competitive. Certainly BNSF cannot now say that direct access
was “crucial” to its ability to compete or that direct access was “required” for BNSF to compete.
BNSF has been competing there since 1996 and continues to do so.

The reason for BNSF’s sudden desire for direct access is a movement of crude oil from
Stroud, OK to the CITGO refinery in West Lake Charles. Yet, while pursuing direct access to
CITGO - allegedly to foster competition - BNSF is simultaneously attempting to cut off
competition at Stroud.

Stroud is on the Stillwater Central Railroad (“SLWC”), a shortline railroad company
indirectly owned by Watco Companies. (See attached map, Exhibit B). SLWC operates the line,
known as the Sooner Sub, via a lease from the State of Oklahoma.” The State of Oklahoma
acquired the Sooner Sub from the BNSF in 19988

Crude oil originating from Stroud on the SLWC has several routing options. The SLWC

can interchange such crude oil at Tulsa with the BNSF or with SLWC’s shortline affiliate, the

understands that UP and BNSF have a similar haulage agreement, in addition to the settlement
agreement between BNSF and UP arising from the UP/SP merger.

7 See Stillwater Central Railroad, Inc. — Lease and Operation Exemption — the State of Oklahoma
by and through the Oklahoma Department of Transportation, STB Docket No. FD 33621 (STB
served July 10, 1998).

8 See State of Oklahoma by and through the Oklahoma Department of Transportation —
Acquisition Exemption — The Burlington Northern and Santa Fe Railway Company, STB Docket
No. FD 33620 (STB served July 10, 1998).




South Kansas & Oklahoma Railroad (“SKOL”), or SLWC can interchange with UP and BNSF at
Oklahoma City. If SLWC interchanges the shipments with the SKOL, SKOL can then
interchange this traffic with the KCS at Pittsburg, KS (See attached map, Exhibit C). In short,
there currently are several routing options for movements of crude from Stroud to the West Lake
Charles CITGO facility. There is also an active BNSF/barge routing competing with all-rail
movements.

While asserting that it is seeking to provide greater competition for CITGO, BNSF
actually is seeking the opposite by seeking to shut down SLWC’s operation of the Sooner Sub.
BNSEF is trying to get the State of Oklahoma to cancel its lease of the Sooner Sub to SLWC and
to sell the Sooner Sub back to BNSF (Exhibit A). If such a transaction occurs, Stroud would
become a captive point on the BNSF, eliminating origin competition. Likewise, CITGO would
see its all-rail competitive options for Stroud-originated crude oil reduced from 3 to 1.

Clearly, what this case is really about is not BNSF being able to compete with UP or
KCS to serve CITGO. BNSF already serves that facility and has been able to do so for sixteen
years. Rather, BNSF wants to cut off KCS and UP as competitive options, control the route, and
no longer pay a switch or other fee to UP— as it apparently had agreed to do in privately
negotiated agreements.” The Board should not be a willing participant in BNSF’s scheme.

IL. THE BOARD SHOULD DISMISS THE TERMINAL TRACKAGE RIGHTS

APPLICATION, OR, AT A MINIMUM, HOLD IT IN ABEYANCE UNTIL BNSF

FOLLOWS THE STEPS OUTLINED IN DECISION NO. 63

BNSF’s Application sets forth the background of the proceedings related to BNSF access

to the Lake Charles area, including KCS’s efforts to have the Board reconsider that access.

® Indeed, BNSF proposes to pay nothing for use of the proposed trackage rights lines. BNSF’s
application specifically states that it will not pay terminal trackage rights charges, BNSF-118 at
15, even though they are required by Section 11102(a). Neither does BNSF offer to negotiate
such charges with UP and KCS, as required by Section 11102(a).




Decision No. 63 was the Board’s response to KCS’ reconsideration request. Decision No. 63
specifically declined to resolve the issue of contractual constraints related to BNSF access, which
constraints are now the subject of a proceeding before the U.S. District Court for the Western
District of Louisiana.'” Instead, Decision No. 63 directed BNSF to follow a specified course of
action of negotiation and arbitration before attempting to gain access by a terminal trackage
rights application. BNSF has not followed the course of action directed by the Board in Decision
No. 63. This matter should be dismissed or held in abeyance until BNSF follows that course of
action.

BNSEF’s access to the Lake Charles area resulted from merger settlement negotiations
between UP, BNSF, and the Chemical Manufacturers’ Association (“CMA”). Although the
negotiations involved KCS’ property, in addition to UP property, KCS, which was not an
applicant in the merger proceeding, was excluded from the negotiations and agreements. This
privately negotiated access via the CMA agreement was later imposed as a condition to the
UP/SP merger and its provisions were expanded by the Board in UP/SP Decision No. 44, which
approved the UP-SP merger subject to numerous conditions.

When the Board issued Decision No. 44, adopting the various settlement agreements and
expanding on BNSF’s access at Lake Charles, however, the Board was unaware of the contracts

governing the use of KCS and joint UP-KCS property in the Lake Charles area.!’ It wasn’t until

19 Kansas City Southern Railway Co. v. BNSF Railway Co., Civ. A. No. 5:13-CV-00098 (W.D.
La.)(filed January 15, 2013)(Complaint attached as Exhibit D.)

' Prior to Decision No. 44, it was unclear whether UP had granted BNSF direct access to Lake
Charles or access via reciprocal switch and through a haulage agreement. Upon learning about
and reading the CMA Agreement, it was not clear to KCS whether BNSF’s access was to be
direct access or via haulage or reciprocal switch. It wasn’t until the Board adopted the various
settlement agreements and then expanded upon BNSF’s access to West Lake Charles in Decision
No. 44 that it became apparent that BNSF might assert that it was given direct access, contrary to
KCS’ contractual rights, absent a terminal trackage rights application or a Section 11321 general




KCS brought these contracts to the Board’s attention that the Board first became aware of the
contractual limitations on UP’s rights to grant BNSF access and the potential effects on the -
Board’s expansion of that access.

In KCS-65, KCS requested reconsideration and reopening of the Lake Charles area
access granted in Decision No. 44. In objecting to the access provided by the CMA Agreement
and the Board’s expansion of that access, KCS argued that the four joint facility agreements
between KCS and UP prohibited UP from granting BNSF access to tracks and facilities in the
Lake Charles area without KCS’s consent. KCS asserted that BNSF should, at a very minimum,
gain KCS’s consent or file a terminal trackage rights application.'?

In response, BNSF asserted that KCS’s consent was not required for BNSF to access the
Lake Charles area. BNSF explained that it could elect to gain access to Lake Charles area
shippers by reciprocal switch, rather than by direct service via trackage rights, in which case no
contractual authority would be required because the joint facilities agreements would not be

affected.”® BNSF also argued that it could not have filed a terminal trackage rights application at

~ override. See KCS-65, the Petition Of The Kansas City Southern Railway Company To
Reopen/Reconsider (filed September 3, 1996) (“KCS-65>).

12 There are significant operating and safety reasons underlying the various provisions requiring
consent and coordination between UP and KCS before a third party would be allowed to directly
operate over the various joint facility tracks. These reasons were highlighted by BNSF’s attempt
- in December to deliver a train of Stroud, OK originated crude oil to the CITGO facility without
appropriate operating and safety protocols in place. The area is a congested area. UP and KCS,
the joint owners of the Rosebluff Industrial Lead, have a series of agreements and operating
practices governing these operations. As part of that agreement, UP and KCS have an industry
track agreement with CITGO which allows delivery of a maximum of 24 to 30 cars based on
track condition issues and space issues. At the time BNSF was demanding the right to deliver a
60-car unit train, UP had denied KCS - a joint owner of the track - the right to deliver unit train
quantities to CITGO. BNSF, with no ownership interest in the track, without consulting with
KCS, and without any offer to compensate KCS - an owner of the track - was demanding access
rights greater than those of KCS.

13 Indeed, BNSF’s ability to use reciprocal switching or haulage has formed the basis of BNSF’s
access for over sixteen years.




the time of the primary application, and argued that the Board’s general override authority

pursuant to what is now 49 U.S.C. §11321 should be used to override the joint facility

agreements.

Decision No. 63 rejected KCS’s arguments regarding the competitive merits of BNSF’s
access, but it also rejected BNSF’s argument that the Board should exercise its general override
authority to override the consent requirements of the joint facility contracts. The Board also
declined to review the terms of the KCS-UP contracts and their restrictions on UP’s ability to
give BNSF access to KCS and joint KCS-UP property in the Lake Charles area. Instead, the

Board set forth a clear path forward for the parties to resolve the contractual issues surrounding

BNSF’s access:

We need not resolve these matters at this time. As to the terms of the four KCS-T
& NO joint facility agreements, if the parties (KCS, BNSF, and UP/SP) are not
able to come to an agreement, any differences in interpretation of the four joint
facility agreements may be submitted to arbitration under the terms of those
agreements. If the parties (KCS, BNSF, and UP/SP) are unable to agree and the
arbitral interpretation produces a situation where BNSF access to the Lake
Charles area is blocked, BNSF may return to the Board to seek approval of a
terminal trackage rights application under new 49 U.S.C. 11102(a); and, if and to
the extent that application is ultimately denied, an override of the terms of the
four joint facility agreements might be necessary under old 49 U.S.C. 11341(a)..

Decision No. 63, slip. op, at 9-10 (footnotes omitted).

Thus, the Board set out a clear path: first, negotiate then, if necessary, arbitrate. If those
failed, BNSF could then file a terminal trackage rights application and, if that failed, seek a
Section 11321 override. The Board also made patently clear who was to negotiate - KCS, UP,
and BNSF!* — and if they could not agree, then the Board set out the path for BNSF to follow.

Now, sixteen years later, BNSF has skipped the first two steps, refusing to talk with KCS or to

14 n[1)f the parties (KCS, BNSF, and UP/SP) are not able to come to an agreement,” Decision No.
63, slip. op, at 9, and “[i]f the parties (KCS, BNSF, and UP/SP) are unable to agree," Decision
No. 63, slip. op, at 10.

10




arbitrate, and has jumped to Step 3. Until such time as BNSF in good faith undertakes Steps 1
and 2, the Board should not act on BNSF’s Application and should hold it in abeyance.

BNSF would like this Board to believe that it skipped Steps 1 and 2 because “months of
negotiation” have been fruitless. What BNSF omits to mention is that in its “months of
negotiation,” it deliberately avoided involving KCS.

BNSF claims that “[d]espite months of negotiation, KCS and UP!™! continue to refuse to
allow BNSF direct access to shipper at West Lake Charles.” BNSF-118 at 1. This statement
would lead one to believe that all three parties have been in months of negotiation. 16 However,
BNSF has not attempted to negotiate with KCS. The Application is full of references to
negotiations and includes numerous emails and letters referencing those negotiations,'’ but those
emails, letters, and references deal with negotiations between UP and BNSF, not KCS. Indeed,
as stated in BNSF's July 30, 2012 e-mail to UP contained in Exhibit 3 to BNSF's application,
"[W]e do not believe KCS concurrence (whether that concurrence is phrased as "operational" or
otherwise) is an appropriate condition to our direct access."

Not until sometime in October 2012 did KCS even have the first hint that that BNSF

might intend to directly access the joint facility. Even then, KCS wasn’t informed of what

'3 BNSF's allegation that UP and KCS are conspiring to deny BNSF access is false. The chain of
correspondence between UP and BNSF attached to BNSF-118 shows that BNSF intentionally
tried to keep KCS from being involved. Clearly, KCS and UP were not conspiring to keep
BNSF from gaining lawful access.

1 Indeed, BNSF started its demands to UP for direct access to CITGO by citing a different UP-
BNSF agreement, the so-called 50/50 line swap agreement, not the settiement agreements or
even the access granted under the UP/SP merger. See BNSF-118 at Exhibit 1. In its petition for
exemption in the 50/50 line swap proceeding, BNSF listed all the shippers to which it would gain
access under that agreement. CITGO was not among them. Burlington Northern And Santa Fe
Railway Company And Union Pacific Railroad Company — Petition For Exemption —
Acquisition Of Lines Between Dawes, Texas, and Avondale, Louisiana, Docket No. FD 33630
(STB served Sept. 29, 1998)(Petition filed July 1, 1998).

17 BNSF-118 at 7, 8, & 9; Exhibits 3, 4, 7, & 8.
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exactly BNSF wanted or on what terms. It wasn’t until BNSF’s December 14, 2012 email to
KCS (BNSF-118, Exhibit 5) that KCS was told directly by BNSF of BNSF’s intentions and
plans. By that time, BNSF’s unit train was already on the way to West Lake Charles.

Thus, despite Decision No. 63’s clear directive that the parties (plural) Werefto negotiate
over BNSF’s access, there have not been any such three party negotiations -- ever. BNSF
continues to claim that KCS’s consent is not required for BNSF’s access to KCS and joint KCS-
UP property. 18 1t also disavows any responsibility to negotiate or arbitrate with KCS, instead,
putting that obligation on UP, not itself. "Upon the issuance of Decision No. 63 in 1996, it
became incumbent on UP to resolve...KCS's claim that BNSF direct access to Lake Charles area
shippers is allegedly prohibited." BNSF-118, Exhibit 7, page 2. Given BNSF's position that
KCS’s coﬂsent is not required and that BNSF need have no role in resolving KCS's claims, it is
not surprising that BNSF has not once requested KCS to negotiate over its access. 19
Nevertheless, that does not relieve BNSF of responsibility to do what the Board clearly told
BNSF sixteen years ago to do — negotiate and, if necessary, arbitrate, before filing a terminal
trackage rights application.

In a February 4, 2013 letter (BNSF-118, Exhibit 9), UP did suggest for the first time to
KCS’s knowledge that all three carriers meet to discuss BNSF’s access. KCS is more than
willing to accept UP’s offer, but KCS has heard nothing from BNSF or about BNSF's response,

if any. BNSF’s only apparent response was to file its Application. The Board should hold this

proceeding in abeyance, or dismiss it outright, until such time as BNSF follows what the Board

18 See e.g. BNSF-118, Exhibit 3, July 30, 2012 email from Sarah Bailiff to George Strum.

19 1t was precisely because of BNSF’s positions disregarding KCS’s rights under the various
Lake Charles agreements and insisting that UP grant BNSF access regardless of those
agreements that KCS was compelled to file its court proceeding seeking a resolution of the
various contact rights.

12




told it to do: negotiate with UP and KCS. The facilities in question are jointly owned by UP and
KCS and any resolution must of necessity involve both UP and KCS.?°
If the called-for negotiations (which have never occurred) fail, then BNSF is directed by
Decision No. 63 to pursue arbitration. According to BNSF, “neither UP nor KCS has initiated
arbitration, notwithstanding BNSF’s repeated requests for both railroads to take steps
contemplated by the Board to assure BNSF’s direct access to the CITGO facility.” BNSF-118 at
9. Frankly, KCS is at a loss with respect to this statement. In footnote 29 of Decision No. 63,
the Board squarely put the responsibility on BNSF to seek arbitration if negotiations were
unsuccessful:
The four KCS-T & NO joint facility agreements provide that controversies arising
thereunder that cannot be settled by the parties (KCS and T&NO) shall be referred to
arbitration. We realize, of course, that BNSF is not a party to the four agreements. We
expect, however: (i) that BNSF, which claims rights derivative to the rights conferred by
the four agreements on T&NO, will accept the arbitration remedy provided by the four
agreements; and (ii) that, if and fo the extent BNSF so requests, SPT will invoke that
arbitration remedy on behalf of BNSF.
To imply that KCS was to seek arbitration of something that BNSF wouldn’t even talk to KCS

about turns the Board’s clear language of Decision No. 63 on its head.?!

20 1f BNSF were to admit on the record to both the STB and the Western District of Louisiana
that BNSF has no current contractual right under the four joint facility agreements to obtain
direct access without KCS’s consent, there would be no need to continue with KCS’s federal
district court action.

1 BNSF’s statement that “KCS’s complaint firmly establishes that KCS has no interest in
resolving the issue by arbitration,” and its misconstruction of the KCS quote noted at BNSF-118
at 9, are incorrect. KCS did not seek arbitration against BNSF because BNSF is not a party to
those agreements and hasn’t agreed to arbitrate under them. Footnote 29 to Decision No. 63
made it clear that it was BNSF’s obligation to ask UP to invoke arbitration on BNSF’s behalf,
not KCS’s obligation. Furthermore, the complaint filed by KCS in federal court merely said that
the Board had no legal authority to override the provisions of the contract and order BNSF
access over KCS’s and UP’s property except through a terminal trackage rights application or a
general Section 11321 override. See Exhibit D at 11. This is a simple statement of the Board’s
legal authority. It was not a refusal by KCS to negotiate or arbitrate.
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Likewise, KCS has no knowledge of BNSF ever asking UP to invoke the arbitration
remedy on BNSF’s behalf. Certainly, the various emails and letters in the Application do not
establish that BNSF has requested three party negotiations or requested UP to arbitrate on its
behalf. Indeed, they consistently indicate that BNSF is not willing to negotiate with KCS.

The sentence at page 7 of BNSF’s filing is perhaps the most telling. There, BNSF admits
the real reason that it has not requested arbitration: it is their opinion that arbitration would delay
efforts by BNSF to obtain access.” But if there is any delay in BNSF having access or seeking
arbitration, it is the fault of BNSF and no other party. BNSF has had sixteen years to seek
negotiation and arbitration. It did neither. Now, because it wants to hurriedly change the way it
has done business for years and sees an opportunity to control crude oil movements out of
Stroud, OK, BNSF claims that it can’t take the time to negotiate or arbitrate and the Board needs
to act now. The Board should not bail out BNSF for delay caused by BNSF’s own inaction.

BNSF has had sixteen years to negotiate or cause UP to initiate arbitration, but has done
neither — preferring instead to skip those steps in hopes that the Board will be inspired by a false
sense of urgency to resolve BNSF's complaints through a terminal trackage rights application.
Again, until BNSF pursues its other remedies, the Board should not act on the Application.
Indeed, for the Board to do so without first requiring BNSF to undertake steps 1 and 2 would be
entirely inconsistent with Decision No. 63°s directive and the Board's own policy that parties

should work out their disputes, rather than seeking Board intervention in the first instance.

2 “Moreover, BNSF realized that an arbitration between KCS and UP at this point may serve
only to further impede and delay efforts by BNSF to obtain direct access to Lake Charles area
shippers.” BNSF-118 at 7.
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III. THE BOARD SHOULD HOLD THE TERMINAL TRACKAGE RIGHTS
APPLICATION IN ABEYANCE OR DISMISS IT OUTRIGHT UNTIL THE
COURT RULES IN KCS’s CONTRACT SUIT.

As noted, KCS has filed a federal declaratory judgment proceeding to determine whether

BNSF has any rights under the four joint facility agreements. KCS’s suit was precipitated by

BNSF’s announcement that it was going to directly deliver a unit train to CITGO without KCS’s

consent and regardless of what the joint facility contracts say.” The Board should hold the

Application in abeyance pending the resolution of that suit. If the court finds that UP can permit

BNSF access without KCS’s consent, then BNSF and UP may be able to resolve this without

KCS or Board involvement. On the other hand, if the court finds that KCS’s consent is required

for UP to give BNSF access, then BNSF will have additional incentive to comply with the

Board’s directive to negotiate with KCS, which it has never done, and otherwise pursue the path

the Board laid out in Decision No. 63. Accordingly, whether the Board needs to act on BNSE’s

application, or what action it takes, depends in large part upon how the court rules. Thisisa
strong reason for the Board to hold this proceeding in abeyance, or even dismiss it.
Holding BNSF’s terminal trackage rights application in abeyance pending resolution of

the contract claims in federal court is entirely consistent with Board precedent. In Western

Resources. Inc.,** the Board was faced with a similar situation where a state court proceeding

was pending to determine a contractual provision. Initially, BNSF’s predecessor, The Atchison,

Topeka and Santa Fe Railway Company (“Santa Fe”), sought to stay the entire proceeding due to

> BNSF originated the train and began its movement without direct notice to KCS and without
KCS’s consent; this notwithstanding that BNSF’s direct operations over the various joint
facilities to serve the CITGO facility would have required operational coordination, that BNSF
crews were not qualified to operate over the KCS/UP property, and that the CITGO facility was
not configured to handle a unit train of BNSF’s size. Eventually, the train was broken up and
switched to/from the CITGO facility by UP under existing reciprocal switching arrangements.

24 Western Resources, Inc. v. The Atchison, Topeka and Santa Fe Railway Company (“Western
Resources, Inc.”), Docket No. NOR 41604, slip op. at 5 (STB Served May 17, 1996).
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the court proceeding. The Board initially denied the stay, but deferred ruling on the matters
involved in the contract dispute. The Board found that "because contract interpretation falls
exclusively within the province of the courts, this agency must and will defer to the state court on
that issue. We will wait to resolve this particular common carrier obligation issue until the court
has issued its ruling." Id., at 5. Subsequently, Santa Fe petitioned the Board to reopen the May
17 decision and repeated its request for a stay. On May 31, 1996, the Board granted the petition
for stay based upon its finding that the state court litigation "is likely to address what movements
are or are not covered by existing transportation contracts."?

The Board issued a similar ruling in the KCT v. ATSF case.”® In that case, The Kansas
City Terminal Railway Company (“KCT”) and Santa Fe filed a joint petition for KCT to contract
with Santa Fe to operate KCT's facilities. KCT was owned by Santa Fe, KCS, and several other
railroads. KCS moved to hold the petition for exemption in abeyance pending resolution of a
state court contract interpretation dispute between it and Santa Fe. KCT and Santa Fe argued
that postponing consideration of the joint petition would unnecessarily delay implementation of
the transaction.

The Board rejected KCT’s and Santa Fe’s argument and granted KCS’s motion to hold
the proceeding in abeyance. The Board found that the “best course of action” was to allow the
contract issue to be resolved in state court first, which would allow the Board to address the

petition on its merits (in the event the state court finds no contractual impediment); or, in the

event the state court finds a contractual impediment, the petitioners could offer arguments on

25 Western Resources, Inc. v. The Atchison, Topeka and Santa Fe Railway Company, Docket
No. NOR 41604, slip op. at 2 (STB Served May 31, 1996).

26 K ansas City Terminal Railway Company and the Atchison, Topeka and Santa Fe Railway
Company — Contract To Operate Exemption — In Kansas City, Mo., Docket No. FD 32896 (STB
served Nov. 20, 1996)(“KCT v. ATSF”).

16




why the transaction should be exempted notwithstanding the contract. The Board should
similarly stay this proceeding until the Western District of Louisiana has determined whether
BNSF is entitled to direct access to the Lake Charles area under the four joint facility
agreements.

Requesting abeyance until the court's ruling on the contract dispute is also fully
consistent with the Board's policy of leaving contract disputes to the courts. The Board has held
many times that "contract interpretation falls exclusively within the province of the courts."

Western Resources, Inc. at 5.7 See also, BNSF Railway Company — Discontinuance of

Trackage Rights Exemption — In Peoria and Tazewell Counties, Ill., STB Docket No. AB-6

(Sub-No. 470X), et al., slip op. at 12 (STB served Apr. 26, 2011) (“[t]he Board's policy is where
possible to refrain from interpreting or enforcing private contracts or settlement agreements,
leaving such issues to be resolved by the parties to the contract or in court”) (citing Canadian

Pac. Ry. — Control — Dakota, Minn. & E. R.R., STB Docket No. FD 35081, slip op. at 7 (STB

served May 7, 2009)).

These cases were simply following a long line of precedents whereby the Board’s

predecessor had consistently avoided injecting itself into contract disputes. See Indiana Harbor

27 See also, V&S Railway, LLC — Petition for Declaratory Order — Railroad Operations in
Hutchinson, Kan., STB Docket No. FD 35459, slip op. at 5 (STB served July 12, 2012) (“the
Board will not address [issues pertaining to the terms of an operating agreement], because such
state law contract interpretation generally should be conducted by the [appropriate] court and not
the Board”); Union Pacific Railroad Company — Discontinuance Exemption — In Oklahoma City,
OK, STB Docket No. AB-33 (Sub-No. 239X), slip op. at 3 (STB served Apr. 13, 2006) (“[i]t is
well established that we do not undertake to interpret or enforce private contracts, including
operating agreements...”) (citing The Kansas City Southern Railway Company — Adverse
Discontinuance Application — A Line of Arkansas and Missouri Railroad Company, STB Docket
No. AB-103 (Sub-No. 14), slip op. at 7 (STB served Mar. 26, 1999), and case cited therein); and
City of Peoria and Village of Peoria Heights, Il — Adverse Discontinuance — Pioneer Industrial
Railway Company, STB Docket No. AB-878, slip op. at 6 (STB served Aug. 10, 2005) (“the
Board does not undertake to interpret or enforce operating agreements or contracts”™) (citations
omitted).
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Belt R. Co. -- Acquisition of Line of Chicago & W.LR. Co. -- Exemption from 49 U.S.C. 11343,

Docket No. FD 31148 (ICC Served September 15, 1988); Iowa Interstate Railroad -- Lease and

Operate -- Exemption, Docket No. FD 30554 (ICC Served October 1, 1984); Brotherhood of

Locomotive Engineers v. Chicago & N.W. Transp. Co., Docket No. FD 29701, 366 1.C.C. 857

(ICC Decided January 26, 1983); K&K Warehouse -- Exemption From 49 U.S.C. 11104 and

10901(d), Finance Docket No. 30858 (ICC Served April 23, 1987).

If the Western District of Louisiana finds that the terms of the longstanding UP-KCS
joint facility contracts allow BNSF to directly access KCS and joint KCS-UP property, then
BNSF has several available remedies which may not involve the Board at all. If the court finds
that KCS’s consent is required for UP to give BNSF access, then BNSF should negotiate with
KCS and UP as directed by the Board, then arbitrate, and then failing those two steps, BNSF
could file a terminal trackage rights application.?® The point is that there are several steps that
can and should occur before the Board should even begin a proceeding to consider invoking
Section 11102(a).

CONCLUSION

BNSF’s request for the Board to begin a terminal trackage rights proceeding is simply
unwarranted at this time. For over sixteen years, BNSF has served the Lake Charles area under
its agreement with UP. During that time there is no evidence that its role as envisioned by the
Board in Decision No. 44 was somehow hampered by a lack of direct access. Then, after sitting
for sixteen years on what it claims to be its rights, BNSF suddenly asserts that a change in its

access to the Lake Charles area is urgent and crucial to maintain competition - so urgent there

%8 Indeed, KCS is willing to negotiate with BNSF and UP, without waiting for resolution of the
court proceedings, but BNSF’s deliberate decision not to negotiate makes negotiation
impossible.
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isn't time to follow the pathway established by the Board; and so urgent that BNSF actually sent
a train to begin operations over the joint facilities, in which it has no ownership interest, without
an offer of compensation and without proper operating and safety protocols in place.

Simply because BNSF senses an opportunity to become the sole rail carrier capable of
handling the Stroud to West Lake Charles crude oil shipments is not justification for any of the
relief sought by BNSF. Surely if direct access were “required” and “crucial” for BNSF to
perform the competitive role the Board envisioned, as BNSF contends, BNSF would not have
waited sixteen years to pursue it.

At this time, there simply is no policy or legal reason for the Board to set a procedural
schedule and begin its review of the terminal trackage rights application.”® There is no urgency,
despite what BNSF wants the Board to believe. BNSF has served the Lake Charles area for
sixteen years and is currently serving the very same CITGO facility that BNSF claims the Board
urgently needs to act to enable BNSF to serve. BNSF had sixteen years to follow the procedures
the Board set out for it in Decision No. 63 in order to gain direct rail access, but it has not done
so. It has never negotiated with KCS regarding its request for access, and there is no evidence
that BNSF has ever requested UP to undertake arbitration on its behalf.

Furthermore, there is a pending federal court proceeding involving BNSF’s and KCS’s
rights under the joint facilities contracts. If resolved in BNSF’s favor, that case could have
several implications for this entire proceeding. In such circumstances, longstanding ICC and
STB precedent say that contract disputes should be resolved in court and that the Board should

defer action pending such a court resolution.

% If the Board determines to move forward with the terminal trackage rights application and sets
a procedural schedule, which it should not do at this time, KCS respectfully requests that it be
provided an additional 30 days, for a total of 60 days, to review, seek discovery, and reply to
BNSEF’s opening statement and evidence.
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Accordingly, until such time as BNSF first follows the procedures set forth in Decision
No. 63 or the court action shows that the joint facility contracts make those procedures
unnecessary, the Board should either dismiss this proceeding outright, or, at a minimum, hold it

in abeyance.

Respectfully submitted,
W. James Wochner William A. Mullins
David C. Reeves BAKER & MILLER PLLC
THE KANSAS CITY SOUTHERN RAILWAY Suite 300
CoMPANY 2401 Pennsylvania Ave, N.W.
P.O. Box 219335 Washington, D.C. 20037
Kansas City, MO 64121-9335 Telephone: (202) 663-7823
Tel: (816) 983-1324 Facsimile: (202) 663-7849

Fax: (816) 983-1227

Attorneys for The Kansas City Southern
Railway Company
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing “Reply” of The Kansas City Southern
Railway Company to BNSF Railway Company’s February 27, 2013 request to set a procedural
schedule for a terminal trackage rights proceeding was served by first-class mail, postage
prepaid, or by a more expeditious manner, this 19 day of March, 2013, on counsel for BNSF
Railway Company, Union Pacific Railroad Company, and any other party of record.

> =

W
—

William A. Mullins
Attorney for The Kansas City Southern
Railway Company
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- R Mafthow K. Rose BNGF Raliway Compan:
HALLIWA ‘V Charmga and Chief Exacutve Offisor B0, Box 881052 Y
R FortWorth, TX 76161-0062
) 2660 Lott Monk Deive

FortWorth, TX 731312030

tol 417.887.8100
{8 812,362,7430
mahevirese@bnst.com

September 11, 2012

The Honorable Gary Ridley

Secrefary of Trangportation

Okdahoma Department of Transportation
Z00 NLE, 215t Street .
Oklahoma City, OK 73105

Re: Sooner Su C etween Oklal Clty an $

Dear Gary: R
BNSF Ratlway Company (BNSF) 1 committed to working with the state of Oldahomma to support
its long-term objective of maintaining viable railroad operations throughout the state. To that
end, BNSE would like to sequire from the state the frackege between Qklahomy City aad Tulss,
known as the Sooner Sub.

We believe that this trangaction can be structuved to satisfy all stakeholders--the state, frelght
shippers using the line, passenger interests, the current operator (Watco), and BNSP--providing
a long-term, golittion to presexve and enhance a vitwl rall corridor in Oklahoma,

Our proposal includes the following key clements:

1, Cash purchase - BNSF will pay the state of Oklahoma fair market value for the Hne.
The state purchased this rail lnfrastructore in 1998 for $6.55 million, and BNSF donated
the underlying renl estate. We would expect today's faiv market vadue for the rail
infrastructuie will exceed $6.55 million, aad we are open, to ¢considerlng a number of
optlons for the underlying real estate, Including state 1eteation of land ownerghip in
refurn for granting BNSE ax operating easement £ yun the network,

Benefit: Today, the state Yecelves & per-car yevenue stream from the operator,
Vohumes have fluctuated, mod recent volumes in 2012 have heen down,
dramatically ss the crude-hy-rall market has matured to Include maay other
destinations in addition to Stroud/Cushing. A cagh purchase of the Hue will
mwonetfze the stare's Invesbment and eliminate the wacextainty of future cash
flows. We understand the state was initially interested in passenger service on
this Yne, but the alignment Is not conducive to high-spead rail. Monetization
may fiee up funds fox passengey rall Investment elsewhere in the state,

2. Line upgrade - BNSF will invest capital infrastructure into this line to yalse it to Class 3
standards (at least 40 mph tealn speeds), including capability to handle 286,000 pound
cars, To date, there has heen Hmited new juvestment in the ling, resulting fa nominal
Class 2 conditions (25 mph). However, with 7 slow oxders on the line requiving 10 mph
speeds over 7.3 miles of track, the line is effactively operating at well below the 25 mph
speed expected for Class 2 track.

Upgrading to Class 3 standards will vequire a significant and sustained effort; justified




by Integrating the line into BNSF's mainiine network, The yail on the Hne needs to be

- relayed, ties must be Yenewed, and hallast and swefacing is necesgary to upgrade the
track for higher-speed operations, The recent fluctuations ju volume make large
investments by Watco difficult to justify due to the uncextainty. BNSFis committed to
making the upgrades necessary to support Clags 3 track conditions without regard €0
the flvctuating volumes,

Benefit: Significant upgrade to a vital part of Oklahoma's rail network, which
will improve the Iong-teym, attractiveness of the Hne, atiract additional Industrial
development and rail volume, veduce truck volumes on Oldahoma highways, and
increase velocity and asset utilization for major frelght nsers, including EOG at
Stroud. With BNSF assuming vesponsibility for dispatching, operating expenses,
capital inprovements and ongolng mulntenance at a higher level, the Sooner Sub
will be lbecome an integral and important link in the US. maluline xail freight
network,

3. Watco presence - Recognizing Wat¢o's imporiant efforts to establish rail servica on the
Iine and develop new business, we propose that Watco continue to muintain s strong
commercial presence in the veglon:

Watco will continue to operate and manage the Midwest City Transload facility,

BNST will provide haulage for Watco's daily overhead train between Oklahormaa
City and Tulsa to connect to its SKOL shoxtline operation.

Beriefit: Watco will maintain its presence i the Oklahioma City avea and access to SKOL
fron the wastern part of SLWC.

4, Class I Ratlroad competitive access - BNSE will continue to allow UP access as it has today.

Benefir: Rail freight customers will continue to henefit from existing Class [ xull options
for service across the national rail frelght network.

We believe our proposal for the Sooner Sub is very much aligned with the state's long-term
ohjectives, All stakeholders will benefi(t from this aprangement:

The state will generate iimmediate cash for other puxposes, such as pagsenger rail
developiment, and BNSF ¢control of the line will eliminate any future needs fox state
funding. The state 18 Iikely to realize additional growth in economic developinent over
an upgraded line, as well ag reduced truck traffic on'Oklahoma highways,

Wateo's service and cormmercial success will he honored and maintained,

Current vail customers, including EOG, will experience improvements in velocity and
service reliability, and strong connections into the natfonal rall network, New rail
customers will also be attracted to the line, Increasing industrles’ options fox 1ail freight
robility in Oklahoma,

BNSF is committed to creating the best possible working relationship to move this concept
foxrwaxd, We have worked collaboratively with you on pagsenger service between Fort Worth
and Oklahoma Clty, and we believe our commitment has been shown through that venture,

Dick Ebel, ourr AVP-Shortline. Development, his staff, and BNSE Government Affaivs staff have
communtcated with your team for quite some {Ime, They fivst interacted with Joe Kyle on




Februayy 8, where we expressed our enthusiasm fox getiing back Into this opexation. Joe and
his staff were willing to take a look at the concept and had planned to come hack to us with
some feedback, Unfortunately, Joe retived mid-year this year, and the forward momentum
paused. Since then, John Dougherty and Dick have spoken. recently, and we relterated BNSF's
destre Lo acquire the Jine when the current agreement comes wp for venewal in mid-2013. We
- would be pleased to collaborate with your team to work out the detalls of this proposal and
ensure that the transitlon is searless and productive, .

Sincerely,

%%%/QW

Matthew X, Rose
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La.)(filed January 15, 2013)
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'UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

SHREVEPORT DIVISION
THE KANSAS CITY SOUTHERN ) Civil Action No. 5:13-CV-98
RAILWAY COMPANY, )
)
Plaintiff, )
VS. ) Judge
| )
BNSF RAILWAY COMPANY, )
)
Defendant. ) Magistrate Judge

COMPLAINT FOR DECLARATORY JUDGMENT

The Kansas City Southern Railway Company (“KCSR”), for its Complaint
for Declaratory Judgment against Defendant, BNSF Railway Company (“BNSF”),
states as follows:

NATURE OF THE DISPUTE

1. This action for declaratory judgment raises a discrete legal issue:
whether BNSF has the right to use BNSF crews to operate BNSF trains over
railroad tracks owned by KCSR or tracks jointly owned by KCSR and Union
Pacific Railroad Company (“UP”), which tracks are subject to joint use
agreements, in violation of these applicable agreements, without KCSR’s consent.

The answer to that question is “no.” BNSF continues to claim that right, and
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accordingly, KCSR brings this action for declaratory judgment pursuant to Rule 57
of the Federal Rules of Civil Procedure and 28 U.S.C. § 2201.

2. Rule 57 of the Federal Rules of Civil Procedure and 28 U.S.C. § 2201
vest this Court with the power to determine disputes regarding the legal relations
between parties, and therefore, this Court is vested with the power to declare the
rights, liabilities, obligations and legal relationship among and between KCSR and
BNSEF relating to the railroad tracks in question.

THE PARTIES, JURISDICTION, AND VENUE

3.  KCSR is a Missouri corporation with its principal place of business at
427 West 12" Street in Kansas City, Missouri.

4, BNSF is a Delaware corporation with its principal place of business at
2650 Lou Menk Drive in Fort Worth, Texas.

- 5. KCSR initiated this action to clarify and protect its right to prohibit
BNSF from operating over certain tracks owned wholly or in part by KCSR and
used pursuant to the terms of joint use agreements with the UP, without KCSR’s
consent. The diminution in the value of KCSR’s rights by BNSF’s claims in this
dispute is far in excess of $75,000.

6. This Court has original subject matter jurisdiction over this action

pursuant to 28 U.S.C. § 1332(a) because there is complete diversity of citizenship
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between KCSR and BNSF and the amount in controversy exceeds the sum of
$75,000, exclusive of interest and costs.

7. This Court has personal jurisdiction over BNSF because BNSF
conducts substantial and continuous business in Louisiana, is registered with the
Louisiana Secretary of State to do business in Louisiana and has purposefully
availed itself of the protections and benefits of the laws of the State of Louisiana.

8. Venue is proper in this district pursuant to 28 U.S.C. § 1391(a)
because a substantial part of the events or omissions giving rise to the claims at
issue occurred in this district and the railroad track that is the subject of this action
is situated in this judicial district.

KCSR’S OWNERSHIP OF THE TRACK

9. KCSR is a Class I railroad operating 3,226 track miles in a 10-state region,
serving the central and southern United States, including a major hub in
Shreveport, Louisiana, where the largest KCSR workforce in any single area
within KCSR’s 10-state territory is employed. Significant KCSR trackage runs
from and around Shreveport down to and through Lake Charles, Louisiana. In fact,
KCSR’s Deramus Yard in Shreveport handles a substantial majority of all the
KCSR rail traffic moving to and from the Lake Charles Area. Almost one-fifth of

all cars moving on the KCSR system are handled in Shreveport, while many more
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traverse through the Shreveport area. Any disruption in KCSR operations in and
around Lake Charles will have a direct effect on KCSR operations in Shreveport.

10. The Lake Charles area consists of three distinct railroad stations:
Lake Charles, Westlake and West Lake Charles (collectively referred to as “the
Lake Charles Area”). For many years, KCSR has owned, maintained, and
operated a significant portion of the track running through, in, and around the Lake
Charles Area. In some instances the track was owned and operated under joint use
agreements with Southern Pacific Transportation Company (“SP”) or its
predecessors. SP is a predecessor of UP.

11.  Over the many years, KCSR has spent hundreds of thousands, if not
millions of dollars constructing, maintaining, improving, and operating over the
trackage in the Lake Charles Area, including track solely owned by KCSR, which
is part of this dispute. |

12. Prior to 1996, shippers located in the Lake Charles Area were
provided rail service by either KCSR or SP. Prior to 1996, SP and KCSR
physically served shipper facilities located in the Lake Charles Area. UP provided
service through arrangements to interchange traffic with KCSR or SP. The
exclusive means by which the various railroads could operate over each other’s
tracks, including the tracks solely owned by KCSR, in order to provide these

shippers with rail service was through a series of agreements between the parties.
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13.  The first such joint use agreement was entered into between KCSR
and the Texas and New Orleans Railroad Company (“T&NO”), at the time a
subsidiary to SP, on September 19, 1934 (“the 1934 Agreement”). Under the 1934
Agreement, KCSR granted T&NO rights over a specific portion of KCSR’s track.
A true and accurate copy of the text of the 1934 Agreement is attached hereto as
Exhibit 1.

14. A second joint use agreement was entered into between KCSR and
T&NO on August 30, 1940 (“the 1940 Agreement”), wherein KCSR granted
trackage rights to T&NO over another specific portion of KCSR’s track. A frue
and accurate copy of the text of the 1940 Agreement is attached hereto as Exhibit
2.

15.  Under both the 1934 and the 1940 Agreements, KCSR remains the
sole owner of its track, and only KCSR has the right to grant another carrier the
right to operate over KCSR’s trackage.

16. On May 21, 1947, the United States and the Reconstruction Finance
Corporation deeded more than five (5) miles of additional track to KCSR and
T&NO, as joint owners. KCSR and T&NO then entered into a third joint use
agreement on March 29, 1948, to govern the operations of this “new” track (“the
1948 Agreement”). Section 19 of the 1948 Agreement expressly provides that

neither T&NO nor any of its successors shall have the right to transfer any interest
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in the joint track “without advance written approval of the other party.” A true and
accurate copy of the text of the 1948 Agreement is attached hereto as Exhibit 3.

17.  On July 26, 1955, KCSR entered into a fourth joint use agreement
with T&NO (“the 1955 Agreement”). The purpose of the 1955 Agreement was to
govern the use of additional trackage jointly owned by KCSR and T&NO. Similar
to the 1948 Agreement, the 1955 Agreement prohibited T&NO and its successors
from transferring any of its interests in the jointly owned track to another carrier
without the express consent of KCSR. A true and accurate copy of the text of the
1955 Agreement is attached hereto as Exhibit 4.

The 1996 Merger between UP and SP
and the STB’s Decision No. 63

18. In 1996, the Surface Transportation Board (“STB”), the federal
agency charged with regulating the rail industry, approved the merger by and
between UP and SP.

19. As part of the merger approval process, BNSF requested UP to
provide it with access to the Lake Charles Area due to the consolidation of the
market that would be created by the merger of UP and SP. BNSF and UP entered
into certain voluntary agreements which purported to grant, without KCSR’s
consent, certain rights to BNSF for BNSF to operate over and in the Lake Charles

Area to physically access area shippers. This UP/BNSF agreement was further
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expanded by UP/BNSF to purportedly add additional BNSF rights in the area,
again, without KCSR’s consent.

20.  Without the apparent benefit or knowledge of the existence of the
various joint use agreements requiring KCSR’s consent, the STB later imposed the
expanded voluntary UP/BNSF agreement as a condition to the merger and required
UP to expand even further BNSF’s rights in the Lake Charles area. The STB’s
actions, in effeci, assumed UP had the legal right to voluntarily grant BNSF such
operating rights, and could also legally expand those rights as a condition to its
merger approval.

21.  After issuance of the STB’s original merger approval decision, KCSR
informed the STB of the existence of the consent requirements in the various joint
use agreements, and argued that neither the STB nor UP had authority to grant
BNSF the right to operate over KCSR tracks to provide physical rail service to
shippers, nor could UP grant BNSF rights under the various agreements to
physically access area shippers without KCSR’s consent.

22. The STB has no authority to compel one railroad (KCSR), who was
not a merger applicant, to allow another railroad (BNSF) to operate over its tracks
except in very limited circumstances, which circumstances require compensation
and were not invoked by either UP or BNSF. (Of note, UP and BNSF did invoke

these special procedures and circumstances to compel KCSR to allow BNSF
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access over KCSR tracks in Beaumont and Shreveport as part of the UP-SP
merger). Moreover, under the various joint use agreements, UP did not have the
legal or contractual right to grant BNSF any rights to operate over KCSR’s tracks
or the joint tracks covered by the agreements without KCSR’s consent. UP’s
rights in the tracks were derived from the four KCSR/T&NO joint use agreements;
the very same agreements which prohibit transferring any interest UP has in the
tracks to another carrier without the express consent of KCSR.

23. Consequently, in 1996 when KCSR informed the STB of the various
joint use agreements and of the fact that UP did not have the legal ability to grant
BNSF access over the joint use tracks without KCSR’s consent, the STB did not
overrule the joint use agreements or issue an order compelling KCSR to allow
BNSEF to operate over either KCSR’s tracks or the tracks covered by the joint use
agreements—notwithstanding BNSF’s arguments that the STB should do so.
" Instead, the STB issued Decision No. 63' on December 4, 1996, wherein it advised

the parties as follows:

We need not resolve these matters at this time. As to the terms of the four KCS-
T&NO joint facility agreements, if the parties (KCS, BNSF and UP/SP) are not
able to come to an agreement, any differences in interpretation of the four joint
facility agreements could be submitted to arbitration under the terms of those
agreements. Only if the parties were unable to agree and the arbitral
interpretation produced a situation where BNSF access to the Lake Charles area
was blocked, then BNSF could return to the Board to seek approval of a terminal

! In this action, KCSR is neither seeking review nor enforcement of the STB’s Decision No. 63. Rather, KCSR is
requesting that the Court declare, pursuant to the various joint use agreements, that BNSF has no legal or contractual
right to physically access shippers on tracks covered by the joint use agreements without KCSR’s consent, which
KCSR has never given to BNSF. ‘

8
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trackage rights application or an override of the terms of the four joint facility
agreements.{2]

24. From the issuance of Decision No. 63 in early December, 1996, up
through and including the early part of December, 2012, approximately sixteen
(16) years, KCSR is not aware of any effort by BNSF to obtain KCSR’s consent to
operate its trains over either KCSR’s track or the jointly owned tracks in order to
physically serve shippers whose rail service is governed by the four joint use
agreements. At no time during the approval process, nor at any other time before
or after the approval process, did KCSR consent to BNSF obtaining any rights to
operation of BNSF’s trains over the KCSR-owned track or the track covered by the
joint use agreements or to physically serve shippers whose service is governed by
the various joint use agreements.

25. Consistent with Decision No. 63, for the past sixteen (16) years,
BNSF has provided rail service to shippers in the area fhrough switching
arrangements with UP or KCSR, where UP or KCSR would physically originate or
terminate the traffic consistent with the various agreements and then interchange it

to BNSF at another location, such as Shreveport. Such arrangements did not allow

% Union Pac. Corp., Union Pac. R.R. Co., & Missouri Pac. R.R. Co.-Control & Merger-S. Pac. Rail Corp., S. Pac.
Transp. Co., St. Louis Sw. Ry. Co., SPCSE Corp., & the Denver & Rio Grande W. R.R. Co., 1996 WL 691928, at * 5
(S.T.B. 1996) (The STB later acknowledged in FN 29 that BNSF is not a party to any of the joint use agreements
containing arbitration clauses. As BNSF is not a party to those agreements, KCSR seeks to enforce its rights against
BNSEF in this Court.)
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BNSF to operate its trains over either KCSR’s tracks or the tracks covered by joint
use agreements or to physically serve the area shippers.

26. During the past sixteen (16) years, BNSF has not, to KCSR’s
knowledge, pursued negotiations between the parties on this issue, nor has
arbitration been sought on BNSF’s behalf by any party. BNSF likewise has never
sought approval of a terminal trackage rights application under 49 U.S.C. §
11102(a) or an override of the terms of the four joint use agreements under 49
U.S.C. § 11321(a). All of these are available alternatives that the STB suggested
to BNSF in Decision No. 63 if BNSF desired to operate over the tracks subject to
the four joint use agreements to physically serve area shippers. The latter two
courses of action are the only two procedures by which the STB could potentially
and lawfully grant BNSF the ability to operate over either KCSR’s track or the
joint use track without KCSR’s consent, and even if such an action were
successful, KCSR would be entitled to compensation. BNSF has not pursued any
of these alternatives to date.

27. Throughout the past sixteen (16) years, BNSF has never, to KCSR’s
knowledge, made any attempt to operate its trains over KCSR’s tracks or any other
track governed by the various joint use agreements in order to provide physical rail

service to area shippers. That all changed in December 2012.

10
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BNSEF’s Unlawful Attempt to Access KCSR’s Track

, 28. In or around the early part of December, 2012, KCSR learned that
BNSF was initiating efforts to physically serve a shipper facility using BNSF
locomotives and crews. Track needed to physically serve this shipper’s facility is
jointly owned by UP and KCS and is covered by various joint use agreements
previously mentioned. BNSF did not request KCSR’s consent or approval.
Rather, counsel for BNSF notified KCSR and contended that BNSF did not need
KCSR’s consent to physically provide service to this facility because, in BNSF’s
view, BNSF had obtained the right to serve that facility, including the right to
operate BNSF locomotives with BNSF crews over track governed by the various
joint use agreements, from UP and/or the STB. At or near this same time, KCSR
learned that a specific BNSF train operated by a BNSF crew was actually in route
and was scheduled to operate over the track governed by the joint use agreements
in order to physically deliver that BNSF train to a shipper facility.

29.  Counsel for KCSR immediately notified BNSF that BNSF had no
authority to operate over any of the tracks governed by the joint use agreements.
In addition, counsel for KCSR notified BNSF that until such time as BNSF
undertook the processes outlined in Decision No. 63, BNSF could not even obtain
any legal right to operate over any of the tracks covered by the joint use

agreements to physically access the Lake Charles Area shippers. Finally, KCSR

11




Case 5:13-cv-00098 Document 1 Filed 01/15/13 Page 12 of 15 PagelD #: 12

notified BNSF that KCSR did not consent to BNSF physically operating over any
of the tracks covered by the joint use agreements.

30. With respect to the BNSF train already scheduled to physically access
the shipper facility using track coveréd by the joint agreements, KCSR notified
BNSF that KCSR would not allow BNSF crews, who were not qualified to operate
on the joint use tracks, to operate over those tracks and that KCSR intended to
fully exercise its legal rights to prevent such BNSF operations, including seeking
an injunction. |

31. Mindful of the fact that a BNSF train was already physically in route
to the facility and that the shipper was expecting delivery of its product, KCSR
also informed BNSF that BNSF could, consistent with the sixteen (16) years of
prior practice, have UP deliver the train under UP’s rights under the various joint
use agreements in a manner consistent with those agreements.

32. Ultimately, BNSF agreed, for reasons KCSR believes were unrelated
to BNSF’s claimed rights to physically access the shipper, to interchange that
particular train to UP, and UP ultimately delivered the train consistent with UP’s
and KCSR’s rights under the various agreements. BNSF, however, has not
acknowledged that it must obtain KCSR’s consent to physically operate over the

various tracks, including KCSR-owned track, to access area shippers.

12
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33.  Upon information and belief, BNSF continues to contend it has the
right to move BNSF locomotives and cars over the tracks governed by the joint use
agreements, including track solely owned by KCSR, to physically serve area
shippers and to do so without KCSR’s consent, any compensation, agreements for
the safe coordination of train operations or adequate crew training. As such, a
declaration of KCSR’s rights is necessary from this Court.

COUNT1
Declaratory Judgment

34. KCSR incorporates by reference each of the allegations set forth in
Paragraphs 9 through 33 above, as though fully set forth herein.

35. Pursuant to Rule 57 of the Federal Rules of Civil Procedure and 28
U.S.C. § 2201, this Court is vested with the power to determine the legal
relationship between KCSR and BNSF with respect to KCSR’s track and the joint
use track and agreements and to resolve the current dispute between the parties.

36. As a matter of law, this Court should declare that BNSF has no rights
to operate over any track covered by the joint agreements referenced herein,
including KCSR solely owned track, without KCSR’s consent, absent an
appropriate STB order, and absent proper crew training pursuant to the various
safety and operating rules issued by the Federal Railroad Administration.

37. By reason of the foregoing allegations, a real, immédiate and

justiciable controversy exists with respect to whether BNSF has a legal right to

13
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operate over any of the track governed by the joint use agreements without
KCSR’s consent, without agreed-to compensation, and without its crews being
properly trained so as to provide physical rail access to area shippers. Such
operations, without authority, training, or consent, could disrupt operations not
only in the area, but also throughout KCSR’s rail system.

38. Allowing BNSF to operate over any of the tracks governed by the
joint use agreements without KCSR’s consent will deprive KCSR of substantial
property rights, including its right to provide physical rail service to area shippers
without interference from BNSF, will result in an unconstitutional taking of
KCSR’s property without due process or adequate compensation, and would
constitute an unlawful trespass.

39. KCSR seeks a declaration from the Court that BNSF lacks any lawful
right at this time to operate its trains over any tracks governed by the joint use
agreements, including tracks solely owned by KCSR, without KCSR’s express
consent.

WHEREFORE, KCSR respectfully requests that the Court:
(a)Enter a declaratory judgment in its favor and Vagainst BNSF
declaring that BNSF has no lawful right to operate over KCSR

track or track subject to the joint agreements referenced

14
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hereinabove without the express consent of KCSR, which has not
been given to BNSF by KCSR;

(b)yAward KCSR its reasonable attorneys’ fees and costs expended
herein; and

(c) Order such other further relief as the Court deems just and proper

under the circumstances.

Dated: January 15, 2013 Respectfully submitted,

WILKINSON, CARMODY & GILLIAM

By__/s/ Bobby S. Gilliam

Bobby S. Gilliam, La. Bar Roll No. 6227
David L. Bruce, La. Bar Roll. No. 33747
400 Travis Street, Suite 1700
Shreveport, LA 71101

Telephone: (318) 221-4196

Facsimile: (318) 221-3705

Attorneys for Plaintiff, The Kansas City
Southern Railway Company
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

SHREVEPORT DIVISION
THE KANSAS CITY SOUTHERN ) Civil Action No. 5:13-CV-98
RAILWAY COMPANY, )
| )
Plaintiff, )
Vs. ) Judge
' )
BNSF RAILWAY COMPANY, )
)
Defendant. ) Magistrate Judge

EXHIBIT TO THE KANSAS CITY SOUTHERN RAILWAY COMPANY’S

COMPLAINT FOR DECLARATORY JUDGMENT

ExarBiT 1 - 1934 AGREEMENT
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G LOUISIANA )

% GATCASTEY

' Aaﬁmmy, ﬁaﬁe and entered into by and between The Kansgasg
evapert and guif Raillway Company, as the owning company, and
g3 ity Southern Railway Company, as the operating ecompany,
ﬁ\ﬁl‘ jointly and severally styled "Kensas City Company,! and.
k55 "and Kew Qrleans Raa.lroad gompany, hereinafter styled "FHew

orleans cempany,"
v QEQEE,&ES‘

the Mathieson Alkali works, Ime. (hereinafter referred to as the
"Hathieson Gompany™), proposes %o congtruct a plant ror the manutac-
ture of the commodities inm which it deals at weat Iske, in (Galcasieu
porish, Louisiana. rhe tracks which are to be congtructed in and
sround said plant by the mathieson Gompany, and will be owned by 1%,
will ‘connect with the tracks of the Kansaa ¢ity company, whose Lake
* gharles Branch parallels the main track of the New Orleans Company in
that vieinity. The Mathieson (Gompany desires to have its plant sexrved
By hoth of the parties hereto, which necesgitatea the use of mome of
the Kanses City gompany's trackage by the New Orleans Company, and & .
- new connectiom at Weat Take will be pravided for in esnother agreement o
: . hetween the parties hereto. The Kansas (¢ity gompeny and the New
grieans gempany desire to mgerve jointly other industries as herein- i
, a.fter provided. ‘

R

NOW, THEREFORE, it is agreed as follows:
‘ ARTICIE I. N B
- I. JOINTLY USHD TRACKS: The Kans&s gity Company grants te the -

# .7 - New Qrileans Company, ror the purposes of this a.greement and jointILy
T ‘with ‘the Kansas ity Company and. sueh ether carriers as may be adm:r.’s-

¥+ fed ke thé ugse of same, the right to operate over and use the 'trae}a.s

:‘ef the Kansas ¢ity gempany. between the new connection to be made at! p
D ‘Weat Lake at a point designated as ‘M on the attached print, and ‘the }
L -Weaﬁerly property line of the usthiesmon Company, marked ¢ on the af- H
Sy éd print, together with the turnouts cennecting said.trackage @ith L
tra,aka of the mathiegon gompany, aud ineluding the connecting track ;I,
7~ The tracks so to he jointly used by the parties hereto are here- . .ji
in referred te as the tjointly used tracks,” and are shown upon the
a:ttaehed; blue print by solid yellow, braoken yellow, and- red lines be-
'en the poeints degignated on said print a8 ¥7T and R-V, said prmt
g; attaehed hereta and made s part hereoi, and marked Exhibit #AM.

&BDIBIGNS AND BETTERMENTS TO JOINTLY USED TRACKSS Addithans s D

bet:termenta ta the jeintly used tracks shall beecome a part of - the o <
ntIy ugéd traeks as herein defined, and shall be included withkim -
graat ax r;ghta in geetion 1 hereof. rhe cost of .such addl’eions
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énd petterments shall be added to the Property Invgstment Schedule, as
hereinafter provided. As a part of the cost, all_ltema of labor shall
have added thereto ten percent, to cover supervision a@d the use of
toolg. A1l items of material shall have added to the invoice price
(including foreign line freight charges) ten percent, for accounting
and incidentals. Rental charges for equipment used shall be at the
Kansas (Qity Company‘s established rental rates. :

3. MWAINTENANCE OF JOINTLY USED TRACKS: The Kansas City Company
shall maintain and renew the jointly used tracks. Should the Kansas
City Gompany fail to repair any defect in the jointly used tracks
within a reasonable time after the New Orleans Company shall have
notified it in writing, specifying the defect, and requesting that it
be repaired, then the New Orleans Company shall have the right to make
the neceagary repairs at onece, and may do so, and the Kansas City Gom-
pany. covenants .and agrees to pay to the Wew Orleans Company the cost
thereof (determined -as provided in Section 7(d)) upon presentation of
bill. fThe Xanmsas @ity company shall not either imcur inm any omne month
maintenance expense in excess of One Thousand Dollars or undertake any
out of face rail replacement or ballagting work of which, under the
terms of this agreement, a proportion woula be included in investment
account, without first giving the New Orleauns (ompany thirty days'
notice in writing that such expenditures are to be made or work done.

4., OPERATING RULES: The Superintendent of the Kansas Qity Com-
peny. shall make and enforce rules for the use of the jointly used
tracks by the trains of the parties hereto, but such rules shall be

~ fair to both parties.

5. REMOVAL OF EMPLOYES: Employes of the New Orleans Company en-
gaged in switching operations over the jointly used tracks shall be
subject to said operating rules, and any such employes who may be
objectionable to the Kansas City Company shall not be employed upon
or sent upon the tracks oxr premises of the Kansas ity (ompany.

6. RENTAL FOR JOINILY USED TRACKS: The New Orleans Company
covenants and agrees that it will pay to the Kansas (¢ity Company, from
time to time, as hereinafter provided, the following sums: :

, {a) Monthly, one-twelfth of an amount equal to three percent on
the value of the jointly used tracks, as fixed in the Preperty Invest-
ment gchedule, as hereinafter defined. If and when other lines may
be permitted to use the jointly used facilities, such monthly charge
will be one~twelfth of an amount equal to that proportion, which one
is to the total number of users, of six percent amnnually on the value
of the property so utilized. However, no user shall pay less than :
one and one~half percent annually on the value of the preperty in-
cluded in the Property Investment gchedule.
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(b) Monthly, its proportion, on a car basis, as hereinafter
defined, of the expense of maintaining the jointly uged tracks, in-

cluding taxes apportioned to the jointly used tracks, as hereinafter

pravided.

ADJUSTMENT OF EXPENSE TO ANNUAL BASIS: The division of the ex-
pense of maintaining the jointly uged tracks on the monthly basis, as
herein provided, shall be subject ta adjustment at the end of each
calendar year after Jenuary 1, 1934, on the basis of the relative
number of cars, as hereinafter defined, moved or switched by or fox
each party during the entire year. The amount of this adjugtment

' shall be determined jointly by representatives of the parties hereto

as soon as possible, following the cloge of each calendar year, and

the party whose share of such expense determined from the monthly

count of cars is leass than its adjusted share determined from a count
of all cars, as hereinafter defined, moved or switched during the
entire year, shall pay or bear the difference between said actual and
adjusted amounts as certified by said representatives jointly as afore-

said.

PAYMENT OF BILLS: All rental and other sums properly chargeable
under this agreement shall be payable monthly as accrued, and bills
therefor ghall be pald within thirty days after receipt. If exception
is taken to any portion of a bill, the remainder shall be promptly
paid. All rental and other bills not paid when due ghall be suhject
to might draf't, except the portion thereof to which exception has been-
taken. For rental and other billsg not paid hereunder, when due, the
Kansas @ity gQompany shall have the right to charge interest at the
rate of eix percent per annum on all awounts in such bills not paid
and finally ascertained to be due; for any amounts improperly charged
hereunder and paid by the New Qrleans Company, the New Orleans Com-
pany shall have the right to charge interest thereon at the rate of
six percent per annum from thirty days tollowing the date ‘such amounts
were paid by it until refund payments are made vy the Kansas ity Com-

pany.

7. DEFINITIONS: (a) ©Property Inveatment Schedule: An inventory
shall be made jointly by the Chief Engineers of the parties hereto, or
their authorized representatives, of the property, real and personal,
of every nature, included within the terms of this grant, with the
cost thereof as to property presently to be conatructed, determined as
for additions and betterments under geetion 2 hereof, and as to previous-
1y conatructed property, included in the jointly used property, the
appraised value of such property as of date of this contract. Such in-
ventory when completed, shall be dated and certified by said chief
Engineers and shall be designated as the Property Investment Schedule.
Addition and betterment charges to jointly used tracks ascertained as
hereinbefore provided shall, from the date of their completion, be
added to and become s part of the Property Investment Schedule.
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- (b) ) _Car Bamiss In arriving at the ear basis for the ‘divisionof
maintenance expenses and taxes, there shall be ineluded all loaded j
cars, counting locomotives, whether loaded or light, as two cars, (1)
moved trom the traecks (other than the jointly cwned or jointly used
tracks) of either party to any peint on the jointly used tracks, or
over the jointly used tracks to a point beyond; or (2) from any point
on the jointly used tracks or over the jointly used tracks from be-
yond, to the tracks (other than the jointly owned or jointly used
tracks) of either party; (3) or hetween points on the jointly used

work trains and cars containing
material for use on the jointly used tracks shall not be counted nor
shall switch movements between the jointly used tracks and the industry
tracks of the Mathieson Company not covered in subdivisions (1}, (2)
and (3) of this paragraph be counted. (ars moved by the Kansas City
Company direct to or from the water front territery.east and south of
the connection designated as I will not be counted, except when such
cars are handled over the classification tracks. -

Hach party shall keep a record of its own engines, cars and trains,
and shall, at the end of the month, compile a statement showing the |
tetal number of all engines and cars handled by or for its account i
onn or over the jointly used tracks on which the said joint expenses i
‘are to be divided. - The Kansas City Company shall send to the :
degignated officer of. the Few orleang (ompany, not later than the 10th
of the succeeding month, a copy of such statement, and the New Orleans
Company will likewise send to the designated officer of the Kansas City
gompany a similar statement. Any engine operated over the jointly
uged tracks shall be deemed to be the engine of the party so operat-
ing sawme. Any car moved on or over the jointly used tracks shall be
deemed to be the car of the party under whose billing or direction such

car is so moved.

Tfhe proportion of the cost of maintenance to be borne by the New
Orleans (Company, as provided in Section 6, shall be that proportion
which the number of engines handled by and cars handled fer or by the
New Orleans Company on the jointly used traecks, determined as aforesaid,
bears to the aggregate number of engines and cars handled by or for all
companies on the jointly used tracks determined as aforesaid.

(e} Apportionment of Taxes: All taxes on the jointly used tracks
paid by the Kansgas (¢ity company, which shall be on an actuval assessment
basis, or equitably apportioned if actual is not available, shall be
prorated or estimated for each month, but if estimated, an adjustment
shall be made to the actual taxes paid so as to insure, as nearly as
posgsible, an equal monthly accrual of taxes throughout the year.

{d} Mzintenance Expense: The term "maintenance," as used in
cannec§1on with the expense of maintaining the jointly used tracks,
shall include all expense of renewal and keeping the jointly used
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er-condition,-ineluding the. expense.of maintaining, re-. . ... . .
newing and operating any eignal system, interlocking or other‘praﬁeu-
tive arrangements, or communication system, that may be used in connec-
tion therewith, and also such items ag highway or street crossing ;lag-
men, electric or other types of protective signals generally uged in
highway and street crosgsings, and other expenses of a similar nature
although usually denominated as operating expense. All puch eXpenses
that ean be directly allocated shall be charged to jointly used tracks.
In lieu of apportioning to the jointly used tracks the salaries of
general supervisaory, accounting and other general officers, whose time
is not directly apportioned and charged to specifie werk, there shall
‘ne added to the cost of labor ten percent (I0%)-thereof for super-
vision, accounting, and use of tools. To all items of materials and
supplies, exclusive of ballast, there shall be added to the invoice
price (including foreign line freight charges) 15% thereof for handling,
inspection, accounting, and transportation in revenue trains, provided
that where any such materials or supplies shall be transported in ex~
cess of three hundred and fifty (350) miles, five (5) mills per ton
mile shall be added ror the distance transported in excess of three
hundred and fifty (350) miles. To the invoice price of ballast there
shall be added ten (10%) percent for handling, inspection and acecount-
ing, end five (5) mills per ton mile for transportation in revenue
trains. When material and supplies are transported in work traims 10%
shall be added to the invoice price thereof (including foreign line
freight charges), plus the actual cost of work train service, includ-
ing rental of equipment at the Kansas City Cowmpany's established
rental rates. The term "maintenance® shall be deemed to include the
net loss on all or any part of the jointly used tracks or appurtenances
which may be retired and replaced, or retired and not replaced; pro-

- vided, however, that in determining the net loss, the Kansas Qity Com-
pany shall account for any property received by it, other than right
of way, rrom any source, in ccennection with the relocation or abandon-
ment of the jointly used trackage or any part or parts thereof.

—fracks-in-prop

(¢} Records: Records of each party hereto, so far as the joint-
ly used tracks are concerned, shall be open to the inspection of the
other party at all reasonable times.

' 8. SWITCHING SERVICE: (a) Cars destined to or originating at the
plant of the «Mathieson (Company or any other industries served by the .
jointly used trackage between point "L¥ and nP*-tR#* on ®Wxhibit ngh,
will be delivered or received in interchange trom or to the company,
party hereto, switching the plant of the Mathieson Company, as pro-
vided in Section 9 hereof, upon the established interchange tracks at -
Lake Charles, in which event a chargeof six ($6.00) dollars per load-
ed car shall he paid to the company performing such awitching service,
such. charge shall® include movements of empty cars and shall be gub~ .
jeet to change at any time by agreement between the parties hereto.
The count of such cars for maintenance purpomes shall be as herein-
before provided. For the purpose of preventing serious delays to
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mergencies, each party hereto shall have the

traffie or in other e ' shall
" deliver cars to the gompany switching the plant

right to receive and
of the athieson ompany, upomn the yard portion the jolntly used
~tracks between the points designated 7 &and @ on said EXnibit va".

(h) For switching cars between the tracks of the mathieson Com-
pany and the tracks designated I~@, or the jointly nged tracks, the
Kengas gity gompany, or the Few Orleans Company, whichever is per-
fornming the plent switching, will perform such service for the otl::.e:c_*
at a charge of $2.00 per loaded car. vhig charge shall be in addition

to that mentioned in Section &{a)-

(¢) - gars handled under the two paragrapha abave will remain in
the accounts of the respective line for whom the plent switching
service is rendered, and such respective line will assume per dlem

aceruals thereon.

9. LCENGTH OF SWITCHING PERIOD: until sbch time as mathieson Conm-
pany shall perform the switching service upoen its own iracks, or until
etherwise agreed upon, hoth the parties hereto, the Kansas City Com-
pany and Hew Orleans Company, shall switeh the plant of the mathieson

gompany in alternate periods of two (2) years duration. the Kansas CGity

gempany will switch the plant for the Firat peried of two, (2] years
commencing on the first day of the menth following that in whieh
operation of the yuthieson Company's plant is started, as reported to
the parties hereto by the mathleson Compeny. . ‘

0. RELOCATION OF TRACKS:  If and when the Kansas Clty Company is
required to reloegate ita tracks along the northerly or southerly side
of the wighway, between the points marked L-K-P and F on the attached
print, the rights herein granted to the New Orleans Company shall apply
to the relocated tracks in the pams manner and under the same terms
and eonditions as auch rights apply to the tracks presently te be
congtruacted. <The relocated tracks shall he go located that the New
Orleans Company may connect with them in the vicinity of either ox
both ends of the jointly used tracks as relocated. ’

1l. ADDITIONAL. JOINTLY USED TRACKS: Any additional trackage re-
gquired to serve the property lying south of New Qrleans Company's main
Iine right of way, and lying north or south of the joint trackage here-
in referred to hetween points I and T on Exhibit nAY, will bresak out of
the jointly used tiracks and will be conatruated and owned by the Kensas
City Company, and the right to use such trackage is hereby granted the
New Qrleans Compeny under the same terms and conditions ag govern the
Jeintly used trackage covered by this agreement. Rach party hereta
shall have an equal right to determine the necesgity as well as the length
and location of amueh additional tracks; provided that in the event one
party doea not desire to umse asuch additional tracks the other party
shall solely hear the interest remtal of six percent upon the value of

ion of the jointly used =
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maintenance and other expense of such

—t‘ er With the e ew oA e eememciremrrinnie oot e n e e s asTes Seensesiaess
ths Eae eterd ~that it et any time there after such party

—trackage; provided furthery / ich
s0 elegtiﬁg not to use the,same shall desire to use such additional

trackage, it may do so upon agsuming one-half of the interest regtal
and its proportion of the maintenance and other expenses as hereinbefore
provided, from date of completion of said trackage.

ARTICLE II.

12. JOINTLY OWNED TRACKS: The right of way and trackage thereon
hetween the points designated as T and S on Exhibit WAM shall be owned
jointly and equally by the Kansas ¢ity Company and the New Orleans Com=-
pany. The cost, if any, of.acquisgition of the right of way shall be
paid one~half by each of said companies, and the carrying costs, in-
cluding taxes, shall be divided equally. Trackage shall be constructed
thereon at the request of either party hereto, and the cost thereof
shall be agsumed and borne one-half by each party. ¥The New Orleans Com-
pany shall have the right to connect with said jointly owned tracks
in the vicinity of poiht designated as T on the attached print."

I3. ADDITIONAL JOINTLY OWNED TRACKS: If and when tracks are
constructed to serve industries or to gain access to deep water in the
territory bounded on the north by the 0ld Spanish Trail highway, on
the west by the west line of Section 32; on the south by the (alcasieu
River, and on the east by the Rio Honda Line, such tracks shall become
part of the jointly owned trackage provided for in this Article II.
Bach party hereto shall have an equal right to determine the necessity

"ag wall as the length and Iocation of such additional tracks; provided
that in the event one party does not degire to use such additional
tracks the other party shall advance the cost or furnish the material
therefor and solely bear the maintenance and other expense of such
trackage; provided further, that if at any time thereafter, such party
s0 electing not to use the same shall desire to use such additional
trackage it may do so upon assuming one~half of the cosgt and its pro-
portion of the maintenance and other expenses, as hereinafter provided,
from date of completion ¢f saild trackage. :

14. Only the Jjointly used tracks between the points designated
as M and G, and shown in so0lid yellow lines, shall be immediately
constructed. If and when other trackage is constructed, as provided in
Sections 12 and 13, which trackage is herein referred to as #jointly
owned tracks," maintenance expenses (as defined and determined in
Article I) will be divided on a car basis, as defined in Section 15.
Bach party hereto may furnish one-half of the metal required for the
construction of the jointly owned tracks. The construction and main~
tenance of the jointly owned tracks under Sections, 12 and 13 will be
under the jurisdiction of the company that may at the time be switch-
ing the plant of the Mathieson Company, as herein provided. The rights
of each company upon the jointly owned tracks to be constructed under
Sections 12 and 13 shall be equal ih all resgpects, subject to the terms

e




+
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tures-for-additions -and-betterments for..or.on
account of the jointly owned trackage, shall be borne one-half by
each of the parties hereto, subject to the terms hereof.

15. CAR BASIS FOR JOINTLY OWNED TRACKS: In arriving at the car
hagis for the division of maintenmance expenses for the jointly owned
tracks, there shall be included all loaded cars, counting locomotives,
whether loaded or light, as two cars, moved to or from such jointly
owned tracks. Work trains and cars containing material for use on the

jointly owned tracks shall not be counted.

Bach party shall keep a record of its own engines, cars and traing,
end shall, at the end of the month, compile a statement showing the
total number of all engines and cars handled by or for its account on
or over the jointly owned tracks on which the sald joint expenses are
to be divided. The Kesnsas ity Company shall send to the designated
officer of the New Orleans Company, not later than the 10th of the
succeeding month, a copy of such statement, and the New Orleans Company

- will Iikewise send to the designated officer of the Kansas (Qity Company

Any engine operated over the jointly owned tracks
Any
be the

moevede.

a similar statement.
shall be deemed to be the engine of the party so operating same.

car moved on or over the jointly owned tracks shall be deemed to
car of the party under whoge billing or direction such car is so

The proportion of the cost of maintenance to be borne by the
respective companies shall be that proportion which the number of engines
handled by and cars handled for or by each of the respective companies

on that portion of the jointly owned tracks, determined as aforesaid,

bears to the aggregate number of cars and engines handled by or for all
companies on that portion of the jointly owned tracks.

ADJUSTHMENT OF EXPENSE TO ANNUAL BASIS: The division of the ex-
pense of maintaining the jointly owned tracks on the monthly basis,
as herein provided, shall be subject to adjustment annually in the
same manner ag provided for the adjustment of the expense of maintain-
ing the jointly used. tracks in Section 6(b) hereof. ’

CAXES: Rach party shall return for taxation its undivided one-~half

interest in the jointly owned tracks, and shall pay the taxes accruing

thereon.

RECORDS: Recordg of each party hereto, so far as the jointly
owned tracks are concerned, shall be open to the inspection of the
other party at all reasonable times.
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ARTIOLE I1T.

l5-LOSSORDB@.&E:(a)Deflnltlonof LossorDaEage' s The teérnm
#logs or damage,! as used in this agreement, 1is ugderstood to mesn
loss or damage ariging upon or adjacent to the jointly used tracgs and/or
jointly owned tracks; and it embraces all losses or damages growing out
of the death of or injury to persons, or damage to or destruqtlon of
including property belonging to either of the parties hereto,

- properby, , : -
o thithe patrons of either party, or to other.pgrsons,‘and including
Y& agost of removing wrecks and repair to the jointly used tracks and/or

g, gog . , 2
"' "§oifitly owned tracks made necessary by wrecks or derailments, and 1t
4156 embraces all costs and expense incident to any such losg or damage.

| (b} Defect in Jointly Used Tracks: The Kansag City (ompany shall
| not be liable for any loss or damage suffered by the New Orleans Company,
or for whiech the latter is or might be liable to third persons occgrring
| because or on account the use by the ¥ew Orleans Company of the Jjointly
owned tracks and due to any alleged or real defect in the jointly used
. tracks, whether such defects be patent or latent, all such risk of loss
or damage as between the parties hereto, being hereby assumed by the New
Orleans Qompany, as though the jointly used tracks were owned and main-

tained by it..

(¢} Plant gwitching: The cars and contents thereof while being
awitched under Section 8(b) by the party at the time performing the plant
switching for the Mathieson Company shall, as between the parties here-
to, be at the sole risk of the party for whom such service is being per-

formed.

- (4) Ewployes Repairing tracksg If officers and employes engaged
in maintaining or renewing the jointly used tracks, or jointly owned
tracks, including the maintaining, renewing and operating of any signal
system, interlocking or other protective arrangement, or communication
system, or highway eressing protective device, shall be injured or .
killed while s0 engaged, all expense arising therefrom shall be assumed
and paid by the parties hereto as. a part of the expense of maintaining
the jointly used tracks, or jointly owned tracks, as the case may be,
unless such injury or death shall be cauged by the sole negligence of
either party hereto in the operation of engines or cars over the tracks,
in which event the loss shall be agsumed and borne as provided in
paragraph (e) of this section.

{e) ILiability For Other Losses or Damage: Subject to the fore-
going, if loss or damage shall ocour, the party nereto through whose
sole negligence the same is caused, shall solely bear all expense on
account thereof, but if the parties hereto shall be jointly or con-
currently negligent, or if it camnot be determined by whose negligences
such losgs or damage was caused, then, again subject to the preceding
paragraphs of this section, the loss shall bs borne by the parties

hereto equally.
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be compelled to pay any sum oI sums for which the other party is

wholly or partially liable, or bound, under this gection 16, then

such ather party shall indemnify and hold such party harmless, and
shall reimburse to it such sum or sums which shall be properly gharge-
able against it according to the terms of this gection 16, provided
neither party shall be concluded by any judgment againgt ?he oth§r
party hereto unless it has had reasonable notice that it is required
to defend or participate in the defense of any suit, or be so hqugd,
and has had reasonable opportunity to make such defense or participate
therein. When such notice and opportunity shall have been given, the
party notified shall be concluded by the judgment as to all matters
which could have been litigated in such suit.

17. CLASSIFICATION OF ACCOUNTS: The then current ¢lassification
- of Accounts prescribed by the Interstate Commerce Gomuission. shall
govern all charges covering expenditures for additions and betterments
and for maintenance except as herein otherwise gpecifically provided.

i8. ARBITRATION: Should a controversy arise between the parties
hereto that cannot be amicably settled by themselves with respect to
the interpretalkion or performence of their obligations, rights or
duties under the provisions of this agreement, it shall be referred
to three diginterasted competent arbitrators, of whom each party here-
to shall choose one, and the two thus chosen shall select the third.

It the two arbitrators so chosén by the parties hereto cannot,
within thirty days, agree upon a third arbitrator, said third arbitrator
shall be selected by a Judge of the united States District Court for the
District in which TLake. Charles, Louisiana, is located.

The party desiring arbitration shall give written notice thereof
to the other party, setting forth therein the matter in dispute and
the name of itg arbitrator. In the submission to arbitration it shall
be provided that the arbitrators shall determine and adjudicate the
questions at issue in accordance with the competent, relevant and
material evidence introduced, and that in reaching thelr decision the
" said arbitrators 'shall be governed by the principles and rules of law
or equlty applicable to the questions under gonsideration. In the
event the party upon whom such notice is served shall not within
thirty days thereafter gppoint an arbitrator and give notice thereof
in writing to the party desiring arbitration, then the party desiring
arbitration shall apply to said United States District Judge who shall
select such second arbitrator, and the two thus selected shall choose
a third. fThe three arbitrators shall promptly give notice to each of
the parties to the controversy, at least ten days in advance, of the
time and place set for hearing, and at the time and place appointed
shall proceed, hear and determine the matter, unless for good cause
(of which the arbitrators shall be sole judges) it gshall be postponed.
The determination, made in writing, of the arbitrators, or of a majority
of them, after due hearing, shall be final and conclusilve on the
parties hereto.

e -
AR UL 3 R
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Each party shall pay for the services and expenses of t@e ;
of its witnesses, the losing party . ... .|

_arbitrator chosen by or for it and - _
s of the third arbitrator and for

to pay for the services and expense th
any stenographic expense, unless other provislo

the award.

19. TERN--SUCCESSORS AND ASSIGNS: This agreement and all of its
terms, provisions and conditions shall inure to the benefit of gnd be
hinding upon the successors, lesaess and assigns of the respe§tIVe
parties hereto until terminated by mutual consent of the parties here-
to; provided that if the New Orleans (Company shall fail to pay the rent-
al and other sums required of it, promptly when due, or shall fail to
comply with its other covenants in Articles I and III, and such default
in payment, or in compliance with other covenants, shall continue for a
period of 180 days after written notice from the Xansas (City Company
specifying in which particulars it is in defanlt, then the Kansas City
Company mey immediately terminate said grant and exclude the New Orleans
Qompany from the jointly used tracks; provided further that any termina-
tion, except by mutual consent, shall not relieve the New Orleans (o~
pany from the obligation, which shall continue until such termination
by matual consent, to pay the rental provided in subdivision (&) of
gection 6 hereof. Any receiver or receivers, trustee or trustees
appointed tror the Kansas ¢ity Company or its successors or assigns ox
any other party or parties coming into possession of the jointly used
tracks shall take possession subject to the use thereof herein granted
to the New Orleans (ompany, ite successors oxr assigns; until this
agreement is terminated by mutual consent of the parties hereto, their
successors or assigns, a8 hereinhefore specified. If any receiver or
receivers, trustee or trustees appointed for the New Orleans Company
or its successors or assigns shall in receivership or bankruptey
praceedings elect not to adopt or be bound by this agreement, then the
New QOrleans gompany, its successors, assigns, receivers or trustees
shall be excluded from the jointly used tracks until such time as an
agresment substantially in the same terms herewith shall be in -effect
between the parties hereto or their respective successors or assigns.

n therefor is made in

~ In the event that either party, its successors or assigns, re-
ceivers or trustees, or other party or parties coming into possession
of its property, shall default in the payment of its share of the ex-
pense of constructing and mgintaining the jointly owned tracks or a
part ?@e;epf, or default in any other of its obligations with respect
to sald jointly owned tracks as provided in this agreement, and such
default shall continue for ninety days atter written notice thereof,
then sguch party in default shall be excluded from the jointly owned
tracks until such time as the default shall be made good.
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IN WITREES WHEREOE, the parties hereto have execufed this agree-
ment by their duly anthorized ofticers, as of the /£ day of

-S/:éfa ,ﬂlq , 1934,

YHE KANSAS CITY, SHREVEPORT AND/GULF RAILWAY COMPANY,
THE KANSAS CYTY SOUTHERY RAILWAY COMPANY,

TEXAS AND NEW ORLEANS RAILROAD COMPANY,

BWZW .

s frnaidondt § Lorsal Managre

- Apprersd '

I Py, asend -

=, Manage-

£FT RTD gs TO FORM
207 Genanal Soltcliee
APPROYED AS,TO EXECUTION
AR emre% ;& w it

e it it ¢ s
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| STATE OF MISSOURI )
_ ) ss.
_.COUNTY OF JACKSON )

onally appeared before me, the undersigned Hotar ublic, in
ne State and gounty atoresald, on thig the day of
LaLEmidd ), A-D. 1934, at my oitrice in said gtate and County,
A B LI nlory/s president of the Kansas City, Shreveport and
GULT Rdilway company and The Kansas @ity gouthern Railway Company,

k 0 me to hbe h, who, at said time and place, stated to me, In
the presence of é’ﬁ §.2:§Z§g213£‘b and /Y], /4 + y
competent witnesges of Full ege of majority, residing in sald Stare

and gounty, that he had signed the foregoing instrument, for the pur-
pogea therein set rorth and as his voluntary act and deed, in the
capacity therein stated, and in witness whereot; he, the said appear-
er, and r, the maid Notary, and the said witnesses have, at said time
and place, signed this acknowledgment, each in the presence of all the

others.

rers

£ Q Y
I

A4

WIINESSES: ’ ,
&0 % 7P, . / . -
.f’)”wg ),}Lax//wm/} e /@M[ \%‘/’z b .

4 , ) Notary public.

By Commlsien Exglres § -24. 1335
STATE OF LOUISIANA ) A mf

)
PARISH w@ém‘«;

Pergonslly appeared before me, the undersigned Nota% Publie, in
and yor the Jtate and parish aforesald, on this the /& day of
é,;‘;i/&/ s AeD. 1934, at my oftice in said State and Parish, R. C-
?at}gins, Vice President and eneral manager of the Texas and New

Orleans Raillroad Qompany, known ta me to pe gngh, who, at/said time .
d place stated to me, in the presence of %wa; and
competent witnesges of ifull age of mejority,
ing in Sa gtate and parish, that he had signed the foregoing
inatrument, for the purposes therein set rorth, ag his voluntary act
and deed, in the capacity therein atated, and in witness whereof, he,
the saild appearer, and 1, the said wotary, and the said witnesses have,
at sald time and place, signed this acknowledgment, each in the pres-

ence Of all the others. . .
WA )27

WI‘I‘NESSES:% ,%‘7 4M
,ﬁw}% il o ok e

! i Notary Publiaﬂ
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

,,,,,,,,,,,,,,,,,,,,, _SHREVEPORT DIVISION
THE KANSAS CITY SOUTHERN ) Civil Action No. 5:13-CV-98
RAILWAY COMPANY, ) ‘
)
Plaintiff, )
VS. ) Judge
)
BNSF RAILWAY COMPANY, )
, ) 7
Defendant. ) Magistrate Judge

EXHIBIT TO THE KANSAS CITY SOUTHERN RAILWAY COMPANY’S

COMPLAINT FOR DECLARATORY JUDGMENT

EXHBIT 2 — 1940 AGREEMENT
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City Company," and the Texas and New Orleans Railroad Company,
hereinafter styled the "New Orleans Company."
RECITALS

e R I . T

The Continental 0il Company (hereinafter referred to as the
"gontinental Company"} proposes to construct a plant for the

manufacture 6f the commodities in which it deals, at West ILaks,

in Calcasieu Parish, Louisiana. The tracks whioch are to be oon-

struoted in and around said plant_by the Continental Company,

and will be owned by 1t, will oconneot with the tracks of the

{

Kansas City Company, whose Lake Charles Branch parallels the main

track of the New Qrleans Company in that vicinity. The Conti- /

nental Company desires to have its plant served by bgth of the
parties hereto, which necessitates the use of soms of the Kansas
City Company's trackage iy the New Orleans Company, and will re=-
Quife the construction of a new connesotion between the main lines
of the Kansas Gity Company and the New Orleans Company.

NOW, THEREFORE, it is agreed as followss

1. NEW CONNECTION: The New Orlsans Company will construct

at its expense, own and thereafter maintain a new oonneetion break-

ing out of ity main track and extending thenﬁe'in a3 northeasterly
direction to the Kansas City Company's southerly right of way line
between the pointe marked "A" and "B", and shown in green line on
the attached blue print Exhibit "A" whioh is made a part hersof,
said conneotion being for the purpose of providiﬁg the New Orlea’
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Company access to the jointly used tracks hereinafter referred

to.‘ The’Kansas City Company will oonstruot at its expense,

own and thereafier mainfain the new oconnection between points

"B gnd “C® shown in black on the attached blueprint, Exhibit A

hereto, o o '

In the event the conneotion herein provided for, and the
cperation by the New Orleans Company over tﬁe game and over the
tracks hereiﬁafter desoribed in Seyticn 2, shall, in the opinion.
of the Kansas City Company'(such opinion to be based upon ané
ophsistsnt with prastices aotuall& applied under substantially
similar conditions at loocations elsewhere om the lines of the
Kansas City Company) require, or, if there shall be required by
ény competent governmental authority, the installation of any
interlocking plant or other signal or proteotive device, the
Kansas City Company shall install the séme and the New Orleans

‘Gompany_shall pay to the Kansas City Company annually (in monthly

“installments as provided in Section 7 hereof) a sum equal 0 six
per cent (6%) of the oost of the same, together with all taxes
inourred by reason thereof and the entire cost of its maintenaﬁce
and operation, determined as provided in Sections 3 and 8,

2. .JOINTLY USED TRACKS: The Kansas City Company grants to
the ¥ew Orleans Company, for the purposes of this agreement, and
Jointly with the Kansas City Company and such other cafriers as
may be admitted by the Kansas City Company to0 the use of same,

and upon the terms, oovenants and conditions hereinafter set p




Case 5:13-cv-00098 Ddcument 1-3 Filed 01/15/13 Page 4 of 23 PagelD #: 34

forth, the right to operate over and use the tracks of the nansas
City Company between the new connection to be construoted by the
New Orl.eans Company as provided in Seotion 1 of this agreement
at West Lake at a point designated "BY on the attached print,
including a portion of the ﬁaiﬁ line of the Leke Charles Branch
and turnouts and tracks of the Kansas City Qompany ponnecting
said tradkage with the traocks of the Gontipental Gcmpaﬂy,'des-
s%ibed as follows: ' 7

ZONE 1. The main line of the Lake Charles Branch from
Mile Post 737 plus 2222 feet to Mile Post 738 plus 2222 feet, a -
distanoce of 5,280 feet between points “D" and "E", as shown in
red line on the attached blus print; o

ZONE 2< The turnouts, siding, and conneotions with the '
traoks of the Continental 6i1 Company, as shown in yellow on the
attaohed print desoribed as follows:

{a} Connections with repair tracks of the Con~

tinental Company approximately 277 fect and 83 feet in length
respectively shown between points "PU, “G"-and HHH .

(b) Storage track and oconneotions with the rack

tracks of the Continental Company as follows:

West oconneotions with rack tracks ﬁpproximately
374 feet and 75 feet, as shown between points "I¥;
"I and “E" on the attached print,

East oonneotions with rack tracks approximately
374 feet and 75 feet, as shown between points "L¥,
K" and "O" on attached print,

Storage traok approximately 1332 feet as shown
between points "P" and “Q", on attaoched print.
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Connection with Cas1nghead rack track approxi-
mately 260 feet in length as shown beiween points
WR" and "8® on attached print.

ZONE 3. . Gonneotion with the New Orleans Company approxi-
mately 249 feet between points “B" and "C%, as shown in black on
attached print.

The tracks to be jointly used by the parties hersto are

herein referreé.to as the "jointly used tracks," and are shown

upon the attached blue print as désoribed above, which print-is
made a part hersof, and marked Exhibit npu,

3. ADDITIONS AND BETTERMENTS TO JOINTLY USED TRACKS: The
cost of additions and betterments to the jointly used traogs‘

as herein defined shall be added to the Property Investment

Schedule; as hersinafter défined, As a part of such cost, all

items of labor shall have added thereto ten per cent (10%)
to cover supervision and the use of tools, ahd,'in addition
thereto, there shall be added as a part of such cost pay foll
-; taxes and other similar taxes inourred by the Kansas City Company.
. A11 items of matevial shall have added to the involoe price (in-
cluding foreign line fralght oharges) ten per cent (10%) for
aecountingdand 1neldentals. Rental charges for equipment uged
shall- heaatuthe Kansas City Goﬁpany’s established rental rates.
4.. MAINTENANCE OF JOINTLY USED TRACKS: The Kansas City
Company shall maintain and renew the jointly used traocks. Should
the Kansas City Company fail to repair any deféot in tﬁe jointly

uBed tracks within a reasonable time after the New Orleans Company
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8hall have notified 4t in writing, specifying the defeot, and re-
questing that it be Tepaired, then the New Orleans Company shall
have the right fo make the neoessary rspairs at once, and may do
50, and the Kansab #ity Company ocovenants and ‘agrees to pay to
the New Orleans Coiipany the oost thereof [determined as provided

in Section 7) upon presentation of bill.

5. OPERATING RULES: The Superintendent of the Kansas City

Company shall make and enforoe rules For the uge of the jointly
used tracks by the trains of the -parties hereto, but such rules
shall be fair to both parties. ’ '

6. REMOVAL OF EM?LOYES: Employes of the New Orleans Com~
pany engaged in switching bperations over tﬁe jointly used tracks
shall be subjeet to sald opsrating rules and so far as it may be
within the dontrol of the New Orleans CQompany without the New
Qrleans Cuﬁpahy being subjacted to unreasonable penalties thers-
for, New Orleans Company employes who may be objectionable to the
Xansas City Company shalltnot be employed tipon or sent upon the
tracks or premises of the.KanSas City Company. .

7. RENTAL POR JOINTLY USED TRACKS: The New Orleans Company

- oovenants and agrees that it will pay to the Kansas Qity Company,
from time to time, as hereinafter provided, the following sums:
(a) Baoh month during the term of this agreement,

an amount determined by, and equal to, one-twelfth of the per
centage set out below of the Yalue of the jointly used tracks,

as such value is fixed in the hereinafter defined Property .n-
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vestment Schedule, to-wits

Zone No. 1, two per cent.
Zone No, 2, three per cent.
Zone No. 3, six per ocent.

(b) Monthly, its proportion, on a ocar basis, as
hereinafter defined, of the expense of maintaining the jointly

used tracks in Zones 1 and 2, including taxes apportioned to v

suoh tracks, as hereinafter provided; and, in addition, monthly,

the entire expense of maintaining the tracks in Zone 3, inoluding ><

taxes apportioned thereto.
(¢) In the event the Kansas City Compariy should

admit others to the use of the joint tracks; under the power re-
'served_to it in Seotion 2 hereof, the peroentages payable by the

New Orleans Company, provided in paragraph (a) of this Seotion 7,

shall be as follows:

Zone No. 1, one and one-half per ocent.

Zone No. 2, the ratable proportion of six per
cent determined upon the number
of users of the Jjoint tracks,
but in no event -less than one
and one-half per cent.

Zone No, 3, six per ocent.

ADJUSTMENT OF EXPENSE TO ANNUAL BASIS: The divisiony

of the expense of maintaining the jointly used tracks on the

monthly basis, as herein provided shall be subjest to adjustment
at the end of each calendar year on the basis of the relative

number of oars, as hereinafter defined, moved or switched by or

for each pafty during the entire year, The zamount of this ad-

Jjustment shall be determined jointly by representatives of the
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parties hereto as soon as possible, following the olose of each
calendar year, and the party whose share of such expense de-
termined from the monthly count of oars is less than its adjusted
share determined from a oount of all cars, as hereinafter de-
fined, moved or switohed during'the entire year, shall pay or
bear the difference between said aotual and adjusted amounts as
certified by said representati%es Jointly aa’afaresaié.

- PAYMENT OF BILLS: All rental and other sums

properly chargeable under this agreement shall be payable monthly

as acorued, and bills therefor shall be paid within thirty days

after receipt, If exception is téken to any portion of a bill,

the remainder shall be promptly paid. All rental and other bills

not paid when due shall be subjeot to sight draft, exoept the
portioﬁ thereof %o which exception has been taken. For rental
and other bills not paid hereunder, when due, the Kansas City
Compeny shall have the right to oharge interest at the rate of
six per cent per annum on all amounts in such bills not paid and
finally asqertaineé to be due; for any amounts improperly charged
hereunder and paid by the New Orleans Company, the New Orleans
Company shall have the right to charge interest thereon at the
rate of six per cent per annum from thirty days following.the
date such amounts were ascertained to be due to0 it, until refund
payments are made by the Kansas City Company,

8. DEFINITIONS: (a}'Property Investment Sohedule: An in-

ventory shall be made jointly by the Chief Engineers of the par-
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ties hereto, or their authorized representatives, of the property,

real and personal, of every nature, inoluded within the term

of this grant, with the entire ocost thereof as' to properiy

presently to be construoted,

irrespective of the agocounts %o

whioh such costs arse ohargeable, and all items of labar‘shall‘

have added thereto ten per ocent (10%) to oover gupgrviéion and

the use of t0ols and, in addition thereto, thére shall be added

a8 a part of such oost payroll taxes and other similar taxes

ineurred by the Kansas City Company., - A1l items of material

shall have added to the invoioé price {including foreign line

freight charges) ten per oent (10%) for acoounting and ino-

dentals,

Kansas City Company's established rental rates. As to previously

Rental charges for equipment used shall be at the

oonstructed and existing property, both real and personal, in-

cluded in Zone No. 1 the inventory shall set forth the appraised

value of such property as of the daté of this contraot.

Sugh

inventory when completed, shall be dated and certified by said

Chief Engiﬁeers and shall be designated as the Property Invest-
ment Schedule. Additions and Betterments charges to jointly used
tracks ascertained as hereinabove provided shall be added to and

become a part of the Property Investment Sohedule from the date

of their oompletion,

(b} Car Basisi
division of maintenance and

shall be made as follows:

In arriving at the car basis for the

expenses and taxes, the car oount

-

y
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Zone 1 - (1) Each loaded oar delivered to Continental
plant shall be counted as one car.

(2) EBach loaded oar received from Conti-
nental plant shall be counted as one’

oar.

{3} Bach looomotive used in performing --
switohing service for plaocing or re-
moving car or oars from Continental
Company!s.plant tracks shall/be counted
88 two cars. For example if_pingle
daily switohing service is performed,
the lins performing the switoching will
take a oount of two pars for the looo~
motive used in handling the switohing
and if double daily switohing is per~
formed a count of four cars will be

made. .

{4) In addition to ocar count’ as provided
in paragraphs(1)(2)and{3)hereof, each
loaded car not received from or not to
be delivered to the Jjointly served
Continental Company plant, as herein

o desoribed, which is moved over Zone 1,
< or any portion thereof, by the Kansas
y Gity Company shall be oounted as one

oar,

(5) In addition to car count as provided
for in paragraphs{1)(2)(3)and(4) hereof,
each locomotive whioh moves over Zone’l,-
‘or any portion thereof, and which does
not perform switching service of the
charaoter oontemplated by paragraph (3)
hereof, shall be counted as two oars,

Zone 2 ~ (1) Each loaded oar delivered to Continental
plant shall be counted as one car,

{2) Bach loaded oar received from Conti-
nental plant shall be counted as one

car.

(3) Bach locomotive used in performing
switching service for placing or re-
moving oar or oars from Continental
Company's plant tracks shall be counted
as two cars. For example if single
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daily switohing servioe is performed,

_the line performing the switoching will
take a count of two gcars for the logo-
motive used in handling the switching
and if double daily switching ig per-
formed a count of four ocars will be

made.

{4) In addition to car count for looomotive
as provided for in paragraph {3) hereof,
gsaoh locomotive (excluding locomotive
performing plant switching servisce of
oharacter oontemplated by paragraph (3)
hercof) used for setting out and/or piock-
ing up oars on jointly used track desig-
nated P-Q on attached exhibit "AY, shall
be ceunted as two oars,

Bach party shall keep a record of its own engines,
cars and trains, and shall, at the end of the month, oompile a
statement showing the total number of all engines and oars handled

by or for its account on or over the jointly used tracks on whioh

the said joint expenses are to be divided, ThelKansas City

Company shall send to the -designated offiaer of fhe New Orleans
Company, not later than the 10th of tﬁe sucoeeding wmonth, a

copy of such statgment, and the New Orleans Company will like-
wise send ﬁo éhe designated officer of the Kansas City Company

a gimilar statemént. Any engine apeiated bver tﬁé jointly used
tracks sha;lhbe:de?@fd to bg tﬁgleﬁgine of the party so operating
the same. Any ocar moved on or over the jointly used tradks'shall

be decmed t¢ be the par of the party under whose billing or

direction such ocar is so moved,
The proportion of the ogst of maintenance to be borne

by the New Orleans Company, as provided in Seotion 7{(v) hereof,

shall be that proportion which the number. of engines handled by
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and cars handled for or by the New Orleans Companym§§ each zone

of the jointly used tracksa, determined as aforesaid, bears to
the aggregate number of engines and cars handied by or for all
oompanies<in each zone of the Jointly used traoks detormined as
aforeseid, 4 |

{0} Apportiomment of Taxes: All taxes on the
jointly used traoks pald by the Kansas City Company, which shall
be on an actual assessment basis, or equitébly apportioned, if
aotunl is not available, shall he prorated or estimated for each
zone each month, but, if estimated, an adjustment shall be made
to the actual taxes paid so0 as to insure, as nearly as possible,
an equal monthly acorual of taxes throughquﬁ the year.

' (d) Maintenance Expense: The term "maintenanoe,"
ag usged in oonnéction with the expense of maintaining the jointly
used ﬁraoks, shall inelude all expense of renewal and keeping
the jointly used traoks in proper ocondition, inoluding the ex-
pense of maintaining, renewing and operating any signal systenm,
interlocking or other protective arrangements,'cr oﬁmmuniaation-
system, that may be used in connection therewith (except as other-
wise provided in Seation 1 hereof); and alsoc such items as high-
way or street oroseing flagmen, eleotrio or other types of pro=-
teotive signals generally used in highway and street orossings,
and other expenses of a similar nature although usually denomina=-
ted a3 operating expensae, togethar,wifh péy-roll taxes and other

similar taxes inourred by the Kansas City Company. All suoh ex- *.
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penses that oan be direotly allocated shall be oharged %o jointly. . .. ...

. R
B et T e e

used tracks.
In lieu of apportioning to the jointly used traocks the

salarieé of general supervisor, accounting and other genéral
officers, whose time is not directly apportioned and oharged to
speoifioc work, there shall be added to the cost of laboxr ten per
cent {10%) thereof for supervision, accounting and use of tools.

To all items of materials and supplies, exolusive of ballast, there
shall be added to the invoice price (inocluding foreign line freight
charges) fifteen per oont (15%4) théreof for handling, inspection,
acoounting and traneportatién in revenus trains; provided that
where any such materiala or supplies ahail be trensported in exe
cess of three hundred and fifty (350) miles, five (5) mills per
ton mile shall be addsd for the distanoce transported in excess of
three hundred and fifty (350} miles. To the invoioe price of
ballast there shall be added ten (10%) per ocenk for handling, in~ °

spection and accounting, and five (5) mills per ton mile for trans=-

- portation in ramenue't?aéesa Whett matezdial and supplies are trans- -

putod»zamm.m cent:(10%). shall be-added to the
sz.,i=._ sﬂ-}f:ﬁ~finaxhding'fnretgn 1ine freight oharges)

Piuﬂ;th&-qutnniladax'at work train service, Rental oharges for
equipmant“utﬁd:ﬂha&ﬁvbe:at‘the-ﬁansas city Company.'s established

rental rates.
The term "maintenanoe® shall be deemed to inolude the net

lass on all or anj part of the fointly ussd trasocks or appurtenanoes

PP
e gt

3
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which may be retired and replaced, or retired and not replacedj ..o

provided, however, that in detormining the net losé, the Kansas
City Company shall acocount for any property feoeived by it and
oustomarily carried in its stook accounts, other than right of
way, from any source, in conneotion with the reloocation or aban-
donment of the jointly used traokage or any part or parts thereof.
{e) Recordst Reoords of each party hereto, so far

a5 the jointly used tracks are oonocerned, shall he open to the
inspeotion of the other'party at all reasonable times.

| (£} Turﬁoutg in Main Linet The expense of oons
struction and maintenance of turnouts in thse maiﬁ line of the
Kansas City Company, in Zone 1, as deseribed in Section 2 hexreof,
shall ve divided 50% to Zone 1 and 50% to Zones 2 and 3, depending
uport whioch zone iz affected by eseh of the turneuts; the inten~
tion being that 50% of the. investment and maintenanee. shall be
alloonted to the main. line zone and 50% shall be allooated to
Zones 2 and 3 becmusw of the different rental rates and maintenanoce
ratios appl&ing ta the several. zones, as hereinbefore provided.

9. GWIOHING SERVICN: (a): Cara destined to or originating

o wiemie

reeeiva&iﬁﬁiﬁﬁfﬁargomgany, party hereto, aswitshing the plaat of
tha Contiﬂﬂékiﬁthh‘ﬂompaay, as provided in Seotion 10 herecf,
' either upon the yard portion of the jointly used tracks between
! the. pqinta designated "P% and “Q“‘un said Exhibit PA*, in whioh
event ~ charge of Thiea {$3.00) Doliara per loaded ocar shall be

. v . E S T <
- e~ A =" b At - s
e e e iy S s L o v U .
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paid to the company performing such switohing service, or upon. ..

the eS£ablishe§ interchange tracks at Lake Charles, in which event
a charge of Six {$6.00) Dollars per loaded oar shall be paid to
the oompany performing such switohing service, and, in elther
sevent, such oharges shall include movements of empiy ocars and
shall be subjeot to change at any time by agreement between the
partios hereto.

{b) Cars handled under the above paragraph will re-
main in the accounts of the réspeative line for whom the plant
switohing servioe is rendered, and such respeotive line will
agsume per diem éocruals thereon.

10, LENGTH OF SWITCH PERIOD: The New Qrléans Company will
switch the plant of the COntiﬁental 011 Company from the beginning
of the joint operation to F%hruary 28th, 1941, upon whioch date
the.Kansas City Company will take over and perform the switohing §i
for a period of two veara, Theresafter, until otherwise agreed i
upon, both the parties hereto, the New Orleans Company and the
Kansas City Company, shall switoh the plént‘iﬁ alternates perlods
of two (2) years duration, A

11, APDYTICPAL: JOINTLY USED TRACKS: Any additional track-
agé requité&'ta ;Z:f; the Continental 00;pany breaking out of the

Jointly umed tracka or whioh may be conatructed to provide re~

e

quired servioce to the Continental Company on or adjacent to the
Kansas Oity Company right of way and conneoting with treok ox
tracks owned by the Kansas City Company.{exoept to such extent

%MMM%w&»wm [ IR TAPA- R,

tn i i it B 2w
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_as. suoh additiomal. trackage may.be. construvied by -and-ownaed Py
the Continental @0mpaﬁy) will be oonsiructed and owned by the :
Xansag City cempanf'; such additional trackage shall be added v

the joint facilities and the New Orlesns Company shall be admitted

to the use thersef under the same terms and conditions as govern

other jointly used trackege desoribed ia this agreemeni, :
12, LOSS GR DAMAGE: {a) Definition of Loss or Damsge: prcn 2
L&b—'.i..i-ﬂ/ "-j

“, oz > N +

The term "lows or damago%, as used im this agreemént is under- ‘?;*75 A

stood to mean lvss or damage arising uwpon or aé‘éaoeﬁt to the

jointly waed trauks and it cwbravew all losses or damagess grow-

ing out of the death of or injury i persoms, or damage to or

o
AN

destTuotion of property, imuluding yroperty belonging to sither
of the parties hereiv, or te tha patrons of sither party, or to

other persons, and inoeluding ghe otat of }emmizsg wreeks and
repairs to the Jointly us-‘e&A tTa0ks nade necedsary by wrecks or
derailments, sad it also exbraces all oosts and expense incident

(b) :sefmt i gaiatfiy Used Trackss The Kensas City
" lia}ala for any. loas. oT daxmge suffersd by
AR o i’@r whish the 3.atte3c is or might be

3 ' liabls td NS pgrsmza soaurring beoause T on acsount of the
use by the' Nagw: Grleana Conpany of the Jointly used $racks and-

} : due to any vlleged or real defect therein, whether much dsefoats’
.. be patemt or ‘latenty all such Tisk of loss or demege as bebween
. -  the parties heveto, being hereby assumed by the Hew Oxleons Coms.
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tained by it.

[

fo} Plant Switching: The ears snd ocontents thereof

7 while being switched under Section & {a) by the party at the
time perfm;'ming_ the plant switehing far the Continental Company
shall, as between the parties hereto, be at the sole risk of
the party for.whom such semr.iaa_ is being performed.
~ (4} Pwployes Repalving Tracks: If officers and em-

ployes engaged in maintaining or repnewing the jeintly used tracks, -
ineluding the Amintaining. renewing and operating of any signal
system, interlooking ox 'ath;er- prat,eati{e arzangemﬁ;s, or oommu= .
nicabion systaem, .01; highway uas&ing pmt&a&ive -davioca, sha.li‘

ke injuraed oy killed while g engage&& all axgemse s;nsing thergw
»frem shall he asm&ti and paiti by the };&rti&e herste as a part

of the axpense of maint&izrmg the Jain‘&ly u&act tracks, as the
oase BEY 'b-e, unless such iniury ax death shall be ocaused by the

. ac:le negligenee of efither p&rtr he::eta J‘m t}ze eperation of en-

. gives or aars aver auoh mcks;, in whiok event the loss ahall be
o mvxdecx m parsgraph (e} of this seation.
'%ility fbr Q};’g: Il@e:aaa or Damager Subjeot
se or damege shall cecur, the party heretoe

through m&‘g gé“é;ifgegz&&; the same iw csused, shall solely

bear all expense on aocount thereef, vut if fhe parties hereta

shall be Jointly or cousurrently negligent, er if ik camsot be
: det'grminéé- by whose negligence sue.h. ;:‘.aaé‘_v o;r- &a:maé& vag causad,

&
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~—theny -again-subject-to-the preoceding-paragraphs of-this-seotion;-
the loss shall be borne equally by the parties hersto,
(f) Idemnity: If either party hereto shall at any

PR AT RO R

time pay oxr be oompelled'to pay any sum or sums for which the

other party iaAwholly or partially liable, or bound, under this

FOPRI N RPN

Seotion 12, then such other party shall indemnify and hold such
party harmless, and shall reimburse to it suoh sum or sums which

-shall he properly ohargeable against it according to the terms

B

-

of this Section 12, provided neither party shall be conoluded or

o ba 1k

bound by any judgment against the other party hereto unless it
has had reasonable notice that it is required to defend or par-
ticipate in the defense of any suit, and has had reasonable op- -

pertunity to make such defense or partiocipate therein., When suoch

SR s AR A g T

notice and opportunity shall have-beén given, the party notified
shall be concluded and boun& by the judgment as to all matters
whioh could have been litigated in such suit. v

13. CLASSIFICATION OF ACCOUNTS: The then durrent Classi-
Tication of Acoounts preseorived by the Interstate Commerce Com-
mission shall gove?n;all charges oovering expenditures for addi- -

tions and .bef rﬁég} .and for maintenence except as herein other-

wise speééf hg;;y;prﬂfided. : B E

14. ;BBifRATIGﬁx Should a oontroversy arise between. the : h
partles hereto that oghnot be amieably se¢ttled by themselves with ;
respect to the interpretation or performance of their obligat;ons,

rights or duties under the provisions of this agreement, it shall

RS o

S 1y 8 S

YO L STN

2
x
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be referred to three disinterssted competent.arbitrators,--of-wh

ceoh party hereto shall choose one; and the two thus ohosen shall

select the third.
If the two arbitrators so chusen by the parties hereto

pannot within thirty days, agree upon a third arbitrator, said
third arbitrator shall be selsoted by a Judge of the United
States Distriot Court for the Distrioct in whioch Lake Charles,
Louisgianha, is looated.

The party desiring arbitration shall give written notioce

thereof to the other party,‘setting forth therein the matter in

dispute and the name of its arbitrator, In the submission to

arbitration it shall be provided that the arbitrators shall de=
termine and adjudiocate the questions submitted in acocoxdance

with the ocompetent, relevant and material evidenoe introduced,

‘and that in reaching their decision the said arbitrators shall

pe governed by the principles and rules of law or equity appli-

oable to the guestions undsr consideration. In the event fhe

party upon whom suoh notioce ié perved shall not within thirty

days thereafter appeint an arbitrator and give notioe thersof

. in writing to the party desiring arbitration, then the party

desiring arbitration shall apply to sald United States Distriot
Judge who shall select such seocond arbitrator, and the two thus

selected shall choose a third, The three arbitrators shall

© promptly give notice %0 each of the parties to the ocontroversy,

at least ten days in advance, of the time and place set for hear=
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~.ing,-and -at-the-time-and-place-appointed -shall prooeed,; hear and

determine the matter, unless for goed cause {(of which the arbi-

trators shall be sole judge) it shall be postponed. The deter-

mination, made in writing, of the arbitrators, or of a majority

of them, after due hearing, shall be final and conolusive on

the partiés hereto.
Baoh party shall pay for the services and expenses

of the arbitrator ohossen by or for it and of 1its witnesses, the
losing party to pay for ihe services and expenses 6f the third
arbltrator and for any stenographio expense, unless obther provi-
sion therefor is made in the award. )

15. TERM; SUCCESSORS AND ASSIGNS: This agresmont and all
of its'terms, provisions and conditions shall inurs to the bene-
fit of and be binding upon the suocessors, lessees and assigns
of the respective parties heretoj; provided that if the New
Orleans Conmpany shall fail to pay the rental and other sums fe—
quired of it promptly when due, of shall fail to ocomply with
ite other covemants in Artioles I amd IT, and suoh default in
payment, or in compliance with other covenants, shall continue
for a peried of 180 days after written notice from the Kansas
City Company speoifying in wh{gh'particulars it is in default,
then the Kansas City Company may immediately terminate sald gramt
and eiclude the New Orleans Company from the jeintly used tracks;

provided further that any terminatian,’exaegt by mutual oonsent,
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ghall not relieve the New Orleans Company from the obligation,

whioh shall continue until suoh termination by mutual consent,

to pay the rental provided in subdivision {a) of Section 7 hereof.
Any receiver or receivers, trustee or frustees appointed for the
Kansas City Company or its successors orAassigns or any other
part§ or parties coming into possession of the jointly used tracks
shall take possession subjeot to the use thereof herein granted
to the New Orleans Company, its suocoeszssors or assignsg, until this,
agreement is terminated by mutual oonsent of the parties hereto,’
their successors or assigns,-as hersinbefore specified. If any
recelver or receivers, trustee or trustees appointed for the New
Orleans Company or its éﬁocessors or assigng in receivership or
bankruptoy proceedings shall not eléct to adopt or be bound by
thisg agreement, then the New Orleans Company, its suocessors,
assigns,-receivers ér trustees shall be excluded from the jointly
used tracks until suoh time as an agreemeﬁt substantiélly in the
game terms herewith shall be in effeot between the parties hereto
or their respeotive-sucgeasgrs or assigns, '

IN WITNESS WHERKOF, the parties hereto have exeouted this

agreement bx:thgir}dﬁl& suthorized officers, as.ef-thaléifﬂzaay

of W , igrm.
Jrgeovis. Bysn N, TRnnyr |

Executiva ?iae President

O BORM

THE KANSAS CITY SOUTHERN RAILWAY CO.

APRROVER"AS T

&;‘ Vice Prex. & Gon'l Mg,

APPROVED AS TO FORM:- -
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betwean The Kenges City Southern Railwsy Company, hereinaftexr

styled the "Kapnsas ¢ity Company,® and the Texas and FNew
Orlesns Railroad Company, hereinafter styled tbe "New Orleans

Company®;

WHEREAS, the parties have heretofore entered into an
agreement dated the Jafdday of y 1940, in
gonneation with their servicé to the new plant of Continental
0il Company, at West Lake, Calcagieu Parish, Louisisna, a
copy of which ip annegsd hereto and marked M&xhibit A%

and, .

WHEREAS, the parties have heretofore entered into an
.industry track agreement with the Continental 0il Compauy,
dated theFslbday of , 1940, covering certain track

faailities at itg new plani; and,

WHEREAS, the parties hereto desirs to alérify ths- con~
tract between themselves, being the one first above mentioned,
and to make certain additional prav1sions in connaatlon there-

witht
NOW, THEREFORE, THIS AGREEMENT WITNESSETH:

~ ... ls. -In consideration of the mutual covepants and agree=-
ments batween the parties hereto, it is expressly agreed that
the contract between the parties hereto and the rights there-~
by granted, easch to the other, are not for the benefit of,
or enforceable by, any third person or party beneficiary
other .than the parties themselves and those having privity
of contract with them respecting the sams, including the

_ Continental 0il Company té the extent set forth in said

indugtry track agreement only.

2. In the event that any third party, or parties,
should proeure. the order, judgment or decree of any court,
bureau,. beard or any lawful authority having jurisdiction
in the premiges, in any sction or proceeding contested in good
faith by either of sald parties, or not contested upon the
consent of the other party; ug%gf whioh the continued eximtence
of said agreement dated thedi#iday of Cuy«r-? , 1940,
would produce & benefit to a third party,’or parties, not
mentioned in, or contemplated by said agreement, either
party shell have the right at its election to terminate the
gaid asgreement by 18¢ days'! notice in writing given by
either party to the other speeifying that the paid contract
ig being terminated pursuant fto the provipionas of this

supplemental agreement.

T SU?PIEEENTALAGREEE@NT, “made and enterved into By and v
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| IN WITNESS WHEREOF, the Parties “hereto have ‘executed

this agreement by their duly authorized officers thim 3/
day of ;{_wimr -, 1940.

THE KANGAS GIT’Y SOUTHERN. RAILWAY COMPANY

By y)’l :
Executive Viae Presldent'

APPROVED: TEXAS AND WAD COMPANY

&7 Vios Pres. & Gun'l M. . Lredftiye Yrce  PBresident.

ABPRCVED 1S TO FORM
LE L AL oo o
——
Garent! Counast
APPROVED AS TO AYECHTION

AU a2

Ganarz: Couneat

AP!bo H \b]? FORM:

Genera! Counsel of Te Xas an |
d
Railroad Company, few Oreans

S ke e
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

THE KANSAS CITY SOUTHERN ) Civil Action No. 5:13-CV-98
RAILWAY COMPANY, )
)
Plaintiff, )
VS. ) Judge
)
BNSF RAILWAY COMPANY, )
)
Defendant. ) Magistrate Judge

EXHIBIT TO THE KANSAS CITY SOUTHERN RATLWAY COMPANY’S
COMPLAINT FOR DECLARATORY JUDGMENT

EXHIBIT 3 — 1948 AGREEMENT
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TN L A A

< THE-STATEOF LOUSIANA )~ " 7
PARISH OF CALCASTEV ) : )
IGREFMENT entersd into betwsen The Kansas Gity Southsrn

Rallway Company, csllesd herein "Kansas City Company®, and Texas
and New Orleans Railroed Company, called herein “New Orleans ;
Company’. 3
WHEREAS, May 21, 1947, the United States and Reconstract ion

Fin&nce Corporation deeded to parties hereto approximately 4,788 .

miles of indusgtrial lead track, and 1.635 miles of othsr tracks,
together with right of way in Calcaslien Parish, Louisiana; and
WHERBAS, it 1s desired to stipulate herein rights of the

4 ' parties in connsotion with the mainbsnanee and operation of sald 5
3

I t'-racks‘
' ' * -PARTTES AGREE;
Sectian 1. The right of vﬂzy, tracks and all othsx pmperty

‘1' party feservas the right, b
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Section 4. "Kansas City Company™ agrees to maintaln, repair

and renew the Jointly 'ovmed tracks in a manner appropriate for the

in proportion bto loaded cars moving thersover as providsd in Ssc~
tlon 5 hereof, provided thab ”New Orlsens Company™ shall have the
right to take over this maintenancs repair and renewal work during
period when "New Orleans Company"” is perfoming the switching opsra-
tions provided '"New Orlesns Compeny® nctifies “Kansas City Company"
of desire to do 3o thirbty (30) days in advance of the beginning of
any; such period..A

Section 5. The obher parbty hereto covenants to pay to the rarty
hereto which is performing saiq mainbenance, repair and resnewal work,
monthly, within thirsy ‘(30) days after recelpt of bills for cosbs re-
ferred to in Seotion 4 above, its proportion thersof, asi.defined be~
low, with the un&e;‘standing monthly adjustments ar:t:e. subject to yeariy
readjustments based on the relative number of loaded cars handled for
the account of each perty for the year as defined infra; and said an-
npal: ada'us.tments ‘shall be made by representatives of the parties with-
in a raasen.able $ime succeeding the closze of the year.

Seetion 6 M&intenance sxpenses of the joilnily owned tracks shall

@ by each party in prcporis:.on to the number of

~EL.

Ioaded - : idTads exeluding engines} for the account- of each party

over. .saids jo Veél tracks, bab work egquipment used in maintalning

,Jointly ‘owned tracka, or in constructing additionsl tracks, shall not

be counted.. -

: ] aml use af tools, ‘l‘o-materials ‘end mpplies, excluding ballast, fifteen
per cant {15%) shall be added (inuluding foreign 1ine freight charges}

Saction ’?; T}ae; proinrtivon of haiﬁf;apanee sxpénse to be borne by
each party hereto shall be determined by the ratio the number of loaded
cars handled for its account, bears to ths total loaded cars handled

I‘or both parties.

W‘E&\:’*\ "il Bection 8. To the cost of meintenance of jaintly owned tracks,

,.-whio.h s«osb shall inelunds signal and cammuni.cati ons equipment and pro-

teetian at highwsy orsas;kngs ; as well as }.ike equipment, ten per cenb
(10%} shall be.added to the codt “of labor ‘for supervision, accounting

~-usage-thereot; = the vpst-thersol to be patd by eaok party hHerets T
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that for such materials or supplies transported in excess' of 350
miles, thers shall be added five mills per ton mils for said ex~

coss distance. To the invoice price of ballast, ten per cent (10%)

shall be aad.sd {inclnding foreign line freight charges), plus actu~

al cost of work train service, as well as rental eguipment costs at
astablished ratss.

Section 9, EBach party hereto shall reburn for taxation and
pay taxes on its undivided half interest ir the jolntly owned tracks.

Section 10. "Kansas-City Company" will perfom the gwitching
operation on the jointly owned tracks for a pexriod of two {2}
years from Maroh 1, 1947. Upon March 1, 1949 "New Orleans Company™"
will assume and perform the switching operation thereon for g
pericd of two (2) years. Thersafter, until changed by agraem;nt,
parties shall perform the switching opsrations Iin alternate periods
of two (2) ysars duratien.

Seotion 1l. Party managing and opsrating said jointly owned
tracks as herein provided, is designated Operating Company, and
the other party, the Lﬁan—operating Company, A1l cars, empbty or
loaded, originating at or desstined %o polnts on the jointly owned
tracks shall be handled wlthout disorimination and delivered to

A

H
i
!
%
i
!
.'.?11
and” recaiv*ecr fromn tha Nori~Operabting Company on ths interchange 3
'1gnqte' :or that purpose; and the Nan—operating Company %

sha:ll pay‘ Operaﬁing." Combany monthly, withid' twenty - {20) days after
"receipt of bill, Bight & 00/100 dollars ($8.00) per-loaded ocar.

. handled. for its account’ on and artereMay‘:al, 192‘5'?, for all switoh~

ing -service psrformed by OParaf:{'ng Company beysn& the point of
interchange of sald cars with the Non~operating Gumpany? inoluding .

gpotting and pulling of cars at indestries,
Seotion 12. {a} Operating Company shall colleot and retaln tariff™:
¥

gwitiching charges for intra-plant switching i1t performs, but de~ g
murrage shall be assessed and collected: by each party on its own
{b) Operating.Company agress.to remove from joint G
service, upon Written request, any employee falling to observe re~
: e

guisites of thig sgreement a‘it‘gr investigation pursnant to his work="
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ir;g;éreement. Operatj:wn.gwéompané also;grees to”;;no{e any
employee incompetent or negligent in his duties,

Sec'tion 13. Cars on the jointly owned btrack, or connected
industxy tracks, shall remain in bthe per diem acecount they
wer; in when dselivered Ho the Operating Company for movement
o sald joinbly owned track; provided cars moved oub via a
lipne of rallroad other than that via which received, shall be
interohaﬂgéd 60 oubbound carrier as follnwé: {a) As of the date
and time a loaded car is rseleased from the inbound load;-(b} As
of the date and time an inbounﬁ empty car is placed on industry
track for outbound or intra-plent loading, stored on jointly
uwﬁad tracks by Operatiné Company or delivered on interchange
track to Operating Company by Non-opsrating Company.

Ssction 14. Each party shall at the end of sach month send
to the pther party a statement containing all loaded cars hendled
for its accoun$ on the jointly owned t‘l"acks; and the current Clasai-
fication of Accounts presoribed by the Interstate Commercs Commig-
sion shall govern all expsndltures for asdditions and batﬁerments
and maih'benance of the jointly ownsd tracks, sxcept &s herein
otherwise provided. Reocords of each party relating to jointly
owned tracks shall be available at all reasonable times to the
other party. '_ , ) ‘

Section 15, Compensation for iﬁjqry or damage to employess of
either party engaged in maintaining or renswing jointly owned
tracks, inoluding éppurtenances thereto, shall be paid by parties
as expsuse of maintaining the jointly owned tracks, unless caused
by sole negligence of party operating engines or cars grei‘ gsid
tracks, in' which event provisions of Seotion 16 hsrein shall govern;
provided "Kensas CGity Company” shall not be liable for loss or da-
mege suffered by "New Orleans Company, including liability to
third persons caused by "New Orleans Company" in using bthe joinbtly

owned tracks, when such injury or damage results from a defect in

the jointly owned tracks.
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‘Seotion 16. Injury or damage resulting frcm the sols negligencs

of either parfy hereto shall be paid for by said negligent party, bub

TTITTIAJUTY or demags  Pesult TTom tHE” 301ntorcancurringnag11gaﬁcebf
both parties, or 1f it cannot be debermined whose negligence caused %
by said injury or demage, compensation therefor as mrovided in Se;tion
15 above, shall be paid equally by partiss.

Seotion 17. Sums paid out by one party hersto, vwhich hereunder
should have been paid by the obhsr party, shall.be repaid to the party
8o paying; provided, in the event of payment of a judgment, the party
obligated to reimburse the party paying shall first have been notified
in writing of the suit in reasonable time to have defended same.
Seotion 18. Rights and obligations hereunder that cannot be settled
by partles, shall be settled by arbitration in the ususl manner, and
1f arbiters selected by parties cannot agree upon the third arbiter, he
shall be gelected by a Judgs of the United étaﬁas District Court, in
which Lake Charles is located., A detemmination in writing of the arbiters
shall Se binding upon the parties. Each party shall pay for its arbiter,
and the losing party shall pay for services and expenses of the third

arbiter.
Section 19. Terms hereof shall bind parties, their successors and

assiéns for five years from the date hersof, and thersafter until twelve
{12} months written notice of intention to teminate the agroesment be
glven one party by the other; providing parties asgree nsither shall sell,
leasa or trapsfer its interest in the jointly owned tracks, or any pars
thereof, without advance written approval by ths obher party;

IV WITNESS WHEREOF, partlies have had this sgreement execubted as of
e
W;’M,’ﬁ._g g?gj 1948,

D L | 78 ANSAS OITY 50 RATINIAY COGRANY,
. 227 DUV, 3 AP

. Yresldent

Ltssiatg

APPROVED AS TO FORM + ayo (0

B R Ry
General Caul

_5.-
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

THE KANSAS CITY SOUTHERN ) Civil Action No. 5:13-CV-98
RAILWAY COMPANY, )
)
Plaintiff, )
VS. : ) Judge
)
BNSF RAILWAY COMPANY, )
| )
Defendant. ) Magistrate Judge

EXHIBIT TO THE KANSAS CITY SOUTHERN RAILWAY COMPANY’S
COMPLAINT FOR DECLARATORY JUDGMENT

EXHIBIT 4 — 1955 AGREEMENT
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THE KANSAS CITY SOUTHERN RAILWAY COMPANY
KANSAS CITY 5, MO. )

D. T. McMAHON
ASSISTANT 70 PRESIDENT

September 29, 1955

Mr. B. ¥, Biaggini

Vice Fresidemt

Texas and New Orleans Railroad Company
Houston, Texas

Dear Mr. Biagginiz

Referring to Agreement between the Texas and New Orleans
Railroad Company gnd The EKansas Gity Southern Raiiway Company
covering trackage serving the Iake Charles Barbor and Terminal
Digtrict ab West Iake, Iouisiann: -

It is noted this Agreement is dated July 26, I954,
vhereas it should have been dated July 26, 19555,

If you agree to the above correction, will you please’
evidence your agreement by signing in the space below "ACCEPTEDY,

returning original hereof to undersigned, retaining signed copy
for your file. .

Yours very truly,
THE KaNSAS GITY SOUTHERN BATLMAY COMPANY

Assistant to Presideqﬁ

ACCEPTED:
TEXAS AND WEH O ROAD COEPANY

ﬁ. 8. Sines, Executive Vice President

i

Lt 3
APPROVED AS YO FORM AND EXECUTWIR

gﬂ‘ ﬂl {g famep iy
GENERAL DOUNSEL
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%Ets AGBEEEEM, mede and entereﬁ :Lnto hy and between the Texas

and New Orleans R,aiquad company, hereinai‘ter eall{ed "Texas C‘empany :
and Ehe Kensas ¢ity Southern Railwa:{ COm;aany, here:tnai‘ter eaned *’Kausas
S~ y e

RECITALS: The parties heketo own and opérate certain Railroad
trackage, serving area-en the west side of Galcasieu River at Westlake,
Louisiana, and under terms of agreement bet:ween the par‘cies hereto and
Lake €har1es Hs.rbor and Terminal Bisi;ricu, dated January 13th, 1955,
have agreed to npmgtruet:, mgintaln -and ope;s.te additional trackage to
serve _iihe Take Charles Hérbqr and Texminaf}}i;trié{:,' and have also
agreed %o .exchange a one-half undivided in:t;erest {n certaln existing

traocks, all.as shown on map hereto attééhe’cl and. inaée a:part ﬁeréoi‘, anpd -

1% 1s dewirved to define the various abligatians with reapeet to the

eonstruction, ownership, maintenance a:;d operation of the tracks,
Efeﬁ THE;%@FG@, the parties have agreed and do hereby agres as
i'qliews.: o

FIRSP: (a) The Texas Compsny will furnish all lsbor, and
material for, ané will eenstruct and thereafter own and maintain at
i%s expense ’she followiag%

' - 1. Gonnecting track 621 feet in’ lenghh . {inelnd~
-i:ng 2 orossings fmg -0 cdopnect with PTexas. Pampany
Sraclk-west of the intersectiun of Reeves, sﬁreet: and
~Hest. Inke Streéd,. and to-extend iu . seutherl’y dirée-
Yion. b0, .connect with propoged. -joint lead $rack near
“the -intersdetion of West Leke Btreet and north line
of. Hazel - ﬁtreet.

S B, A Bemzeeting traekuﬁBG feet. :!.n leng‘bh %o
connieck. with TENO:-track soubh .of, the. inkerseqtion of
- : West. Loke .Strest and Reeves . Styeet, and to. extend in
* . a:sowbheasterly divectlon bo, cemeeds wlth, prepasefl -
Jﬁmti:meut in Kemsas - cmam track in Eerkins
Strget, .
As shew;a 'ny‘ solid ved 1ine;s o.n‘said aﬂbtafzhed
nap »

- {%;‘ 'f&aamaa& ’@bmpaay m.:u Lerpridsh: mai#ewm an& Zabop
Q‘J; and T:hergafter mm anﬁ maﬁitafn :at its expensa,

62
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(¢) The parties hereto will each furnish one-half of |

the material for, snd the Texa;s'aé@anx will ‘fm,m;sh. Iabor and will
congtraots ' : L

0 .conneot with. proposed, Texas, Qompany 4rack near
: the ipbersection of West Lake Street and north

- - Hne of Hazol Street, and %o extend in a southerily

. and southeasterly ddrvection to.compect with egist-

%nlggraek north of Kelly-Weber Company Fertilizer -
. 2 Tarnout approximately 80 feet in length
fo conneet with proposed Kenses Gompany track nesr
the Intersection of West Leke and Hazel Strects,
and te extend. in & southeasterly direction teo
connect with said joint lead $Hrack; -
3. Turnoub-appriximately BO feet in

length . t6 commect with proposed Texas Company
track In Perking Street” and to extand in a-
gsoutheasterly dilreotlon to comnect with Kansas
Company %rack near the souibh line of Perkins Shrest:
b, Joint Yesd track spproximately LS4 feet .
in.length Yo .connech with propused Jeint lead track
degeribed in 1, -hereof, approximitely 470 feet
south of the soubh lime of Eandry Street, and to
extend -In a soubherly direction to conmect with © -
track. fo be owned by Lake Charles Harber &
Terminagl Dlstriet, . t

Az shown by broken red and black lines
on sald attached map. .

Promptly upon the completion of yracks égscrfgbed in this
Section {e), Kausas Company will pay to the Texas Company ome-half of
the . cost of lsbor used by Texas .,émma#j:s'{ in coﬁgtrgétmg sald tracks,
1t being understood that eny mabterisl furnished by either party, for
waich the ebher parby doss not furnish e ‘like émowit, the party which
fails be i‘uz:nish igs part of the materlal will paa’r*'bﬁe other party
on@—haif of the cost of excess maberial furnished by such party, each
of the parties hereto will tHerdafter own a one-half undivided intervest
in sald $rgelid.  Cost @s -rdferred b hersin shall -tnelude the additives
%o mater_&iﬁ and laboy S_}‘pe.ﬁii;?ied in Section {e)af S}sﬁaﬂﬁheranf.
' {d) "he Texas Goupany has conyéyed and dellvered,
and does heveby convey and dé)iver unko the Kaféag‘ Gompany @ one-half
* undivided Interest in Texas Gompany trabk #61 exbending, from the
need of %z-og of ié'egz&siié' Gompany's conneoting trdck ‘nortl of Hezel =
§trest, in a_southerly direction to end of " bivad # elipy Webér k
Perbiliger piant, & distance of spproxfimsbely SiBH.% feet, save and
exoept approximately 340 Fest thebeof, Waidh 5 b be removed by the :

1, Joint lead track 1815 feet in length '
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Texas Gompany at 1ts expenge, also one~hall undiviéed dnterest -
in the portien of f;he west track sexrvirg Kellgr &Ieber plant betwsen
_the switch peint and -¢learance- pointy ‘being- 185 faet of track, as”
shown by broken black liﬂss on attaeheé map . ’I‘he Eatisas Company will
pay to Texas compam,r a sum equal to $1.124 per traek Toot for actual

length of tragkage, in which 1/2 1nt>sras;§: is cenveye& to Kanhsas COmpaz;y
less the actual length of ‘tTaeck in Which 1/2 mtarest 18 conveyed to .
Texas Company as previded in Section {e) of this Article, estimsted

to be 383.2 x‘.‘eet. ’

{e} The }{ansaa C‘ompany has deiivered .and eonveyed and does
hereby deliver and. conyey unto 'i:he Paxas Gompany a ens—half undivided
interest in and to Kansds Companyls track extending; frem the heé_l of
£rog of Texas Company's propesed connecting track in Perkins Street,
east of West Lake Streeh, in a aoutheaétiarly“ﬂir&atign along ihe west
side of Calcgsieu River tq end, of track, a tobal dlskance of
approximately 1892 feet, a's shown by broken red line on seid atbached
map . )

{f) Texas Gbmpany will undertake the construction of pland A
tracks for Take Chorles Harbor and Terminal Districh, as described '
in said a?gé,é‘em_emt bé!;ﬁéen the parties hereto and sald Lake Charles
Harbon and Terminal Bf;_.s‘brioi:, which bracks-are shown by orange and
dashed orange lines on sald attaghed map, it being ‘undersgtood that the
Texas Company and Eansag ;’Jempamr xdli own Jeintly .during the teérm of
s8id sgreemsnt the turnouts of satd tracks, as shown by dashed orange
1ines on sald attached map, and.as provided i:a sa‘iﬁ, ,a.gr’éemént between
the parties hereto, and Leke Charles Harbor and Terminal. Distrlet.

SECONDE (&) The maintenance of the Jeint treckage herein
desertbed shall be u‘nﬁ;ez' the centrol and mppagement of the Texas
gempany duedng the £irst year after completion of .the ‘é_rgcka_ée and
shell be under the control snd managesent of the Kenses Gompany durw
ing the sugemeding year, ami ghail be under the eqéi‘_»rq} an& management
‘thereaftor in altemnate years by the pgr#ia;s-;hérei;&:,«-' Each psrfy. wiil
maintain, repair and renew spid goiﬁ% trackage, during the:term of
its control, for the Joint use and benefit of the pavties hereto,
provided ﬁem_%?@'r,,,t&}a% in the event of amr defects in the jJoind .
trapkage which the parvty fhen. in eopimel shall have f£ailed e repalr.

B
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within a rveasonable ‘tlme after having received notice fi*om'\’%ﬁe othexr

party of ‘sueh defect, such efher patty may atiits option repai‘zt é‘a;i;i

: {:Lneluxling sureharges) incvrrerl by the sald cher partsr in repairing
snch defecis,

(b} the Party not performing the maintenance work
agreeg vo pay to the Ojbhe;f Pai’ty, mgn;ti:.;y an or before the 20th.day .
of each month, following the month fer ivhich- bill is rendered, a sum
representing such portion of the ¢est and e#pense of maintaining said
Jolnt trackage, as the nwiber of loaded ears of frelght. ha;ndled over
eny part of the joiub trackage during said wmonth bears bo the vetel
number of -loaded cars handled over the Joduit traekage dur.mg said“ -

month. Sueh maintenanee expense shall be adJusted at the end ar eanhf—-f-

maintenance year and shall be proratéd bebtween the parbies on pasis
of the total mumber of loaded cars handled on-the joint trackage by
or for the account of each party during the @reaédiné year, -All
engines and any work -equipment used in maintenarce or addition to .
joint tracksge will not be counted as cars.

{c} The maintenance cost of the jointly owned bracks
shall inglude taxes payable under Railroad Unemployment Insurance
Aet ‘of -1938, Carriers Taxing Ac¢t of 1937 and Aebs similar thereto
or smendafory thereof, ten per cent (1{}%} azided to all items of labor
to cover .supez’vision, accountiog and use of ‘*seels, and 'bhe imen -
aurrent rate o cover vacation allowanae, and any other addititse
or surchabge to 1ben of 1abor-whi'tch< may herdafier be agreed'to by

Rallroads In genergl as being a proper ad&:’t‘izi%' or surcharge- o ceost

- of Iabor'». To' eosh of material and sipplies (including. feréi-gn' Iine

i‘reighis), exsiuding b.a:t_igg_:_.-, fiffeen per cent (15;@ shall be aﬁe}.ed

- for handlivg, aaceunting and transportakion in wevenue tralnss

previded that fer such materials or suppli'es trangporbted in maitnba-
ing party’s yevenue trains, in exeess of 350 miles, there.shaill

be added Five mills per ten mile for sald excess distarce, _,:‘i;q

the cost of ballast (inelunding fowelgn line freight) ten per- cent
(10%) sha_il be added for handling, inspechiion and accounting.

and five (5) mills per ton mile for transportatien in reverme ti*gins.

b ~
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When materials and supplies are transported in work trains ten per
cent (10%) shall be added to luvoice price thereof {m:;:tuding fﬁreign

~-1ine-freight-charfes) plus the HetusT oSt of work thain semviee imetudn

ing rental of equipment at established raves.’

(@) Each party hereso will‘»elsseas and pay taiés on
its undivided one-half interest in the jc:mtly owned trae%:s.

{e} Additions or Betterment expenditures on the. jointly
ovned tracks shall be borne egqually by the parties .here‘ao, pmvidecl
however, that no such expenditures in excess of One Thousand Dollars
(%1, 000 oo), will be made without the mutual agreement of be’sh parties,

THIRD: (a) The parties hersto shall have equal e,psratlng
rights. aover the ;join‘c tracics, and each parbty will perfafm its -

-

operatlons in such mamner as ‘will not unreasonably interfere with cTE T
the operabions of the other party. ‘ ‘
. {b} ¢Cars.on ‘ahe 36int1y owned tracks or comnecting
industry tracks shall reénain 1w the per diem account they were in
when delivered on said bracks, provided oars moved out via & ine of
railroad other than that via which received shall be interchanged to
outbound cerrier as follows: {a) as of the date and time loaded car
is released from the inbeund load; {b} as of the date and btime an
1nbauné, empty ¢ar is pléeea on in:;luétry track for oﬁtﬁouﬁd, “intra-
plant or inter-plant loading.
(¢} Each Company will collect and ratain tariff
switching charges for intra-—plam; or inter-plant switching 1%
performs and demurrage ‘shall be assessed and colleobed by each party
on i%s own business . ' o
{d@) Each Party will i‘urnﬂ:sh to the other parby, as
soon afber the epd of each month as *posmb?a, & shbabement shovring
the number of 1eadeﬁ cars handled by 1t or for its actount om any
portion of the jJoint traeh:age dgurlng the m@nth. Regords of each partyb
reiat:ing to the main‘benance and’ operai}ien oi‘ thie jein’c tz’aekage .shall .-
be availzble to the other Paxby at all reasonable times.
FOURTH: naeh ?arty ahall have the right ¥o coustruct industry
tracks and connect the seme with the jointly ouned tx'aeks, but should
the obher parby not desire to use said industry tracks, the party -

B

M Bt s st s s e ot s e ® 1 e e e e e L.




- Case 5:13-cv-00098 Document 1-5 Filed 01/15/13 Page 8 of 12 PagelD #: 67

gq;:stmf:ﬁj:ag same shall ‘bear the ordglaal cost thereof, as well as

maintenance and other expenses' of saine, including 'Iiability far

‘-‘-"jﬂperation”ef said :i.ndus‘hry tracks, however, ERE o‘thar party reserves
the right befcre or after the eoﬁstruction oi‘ said industry bracka
jhg_'aer:gu;re. use and own & Qne,-hah‘ interest m r_samev by paying ene=half
the coat of canstméi;ion ‘thereof and its portlon of the mah}tenanse
on a loaded ear basis as hepeinabove provided o o .

. FIFTH {a) ',i‘he term “Imss or éamage“ ag used in this agree»

ment is underetood to mean lozs or damage arising upon or a{i;;acent
to the jofmtly owned tracks, and it embraces all l(;ssas or demages

' growing out of the dqath of or injury to persons, or damage to or
deatruction of property inoluding pruperty belonging to either of
the part»ies hereto, or ‘Eso the petrons of either par{'.y or to other )
pewsons, and inciuding thi cost of .re:xgoving wracks _a:nd repairs to jthe
J@intly éwned tracks ;.ns.de‘ neces.saryk iirvwrecks or ;ierai}_mentsﬂ, and it A
also ambraces all gosh and expenses mcident to any euch less or
damage. » PR

(b) Each of the pavties hereto aceepts She tracks ss

they ave found, and the party thes maintaining fhe traeks shall not
he 1liable fer any loss or damage suffered by the qther party, or for .
which the other party fs or might be 1ieble to thind persens, occudring
because or on acz‘ﬁunt of the use by such parby of the jolntly owmed

NN

fracks, and due to any alleged or real defects therein, whebther such
defect be patent or latent, A1l sueh risk, lodg or damage as befween

el Tt

the partier herebo shalil be assumed by the Company using said tracks

e

si6 though the Jointly owned tracks were maintained by 1t.

' fc) oOffleers and employes e.ﬁga;ged in cons-tmc%ﬁ:g,
ma;}ntam or neﬁxem.ng the jqintly ovnad tracks and appurtenances
rt;hare*&e shall while so ‘engaged, be classed as jofnt employes, and in
‘ gveﬂb any oPfficer or employe is injured or kilied while 80 8ngaped; .
all expensé arising therefrom éhan be assumed: ana paid by the A
parhies hereto as a part of the expense of aonsaruotiﬁg or maintain~
ing the Jolnbly owned brheks as the case may be, unlesy such 1n;jury
o death shall be caused by er conbributed to by the negligenqe of

eLther parky hereto in the operablon of ergines or ears ovey s;zch

U U f et s = ms memmagen -
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tracks, in which event the loss shall be assumed a11d borme as herein-

after provided,

{8) Ioss and damage inci&ent to the ¢enstmotisn of

the Joinmtiy omeé tracks er any pa;?i': &hereaf ahall be deemed 0 be

a part -of the copt of such consiruction and accordingly, borne by the’
parties in equal shares. ' )

(e) 1oss and damage to any equipment being used, or
to any menmber of a force at the time engaged, for the "joint benefis of.‘
the parties hereto, in cmtm&ting, maintaining, repairing or renew-

SEDEEY

_S)f_ni any portion of the Jjointly owned btrackage shall be beorne by the -
parties hereto as a part of the construefion or maintenance expense as -
the case- may be, unlesy such 1035 or damage shall- be caused or
eenﬁribu{:ed %o by the negligence, wreongful act or amission of a sole
employe or employes of ome of the parties, in which latter event,
such :Lasé. or-damsge will be borne by the party whoSe scle esmpioye
caufed- or contribubed $o the accident.

SIXTH: {a) Subject to the Sectlon FIFTH hereof, lass and

damage aprising as a resuld of or in connection with -opérations overn f~. -
any part of the jJoinily owned tracks by ome or both Mies
hereto, ghall be bornpe s -follows: )

1. By the party o‘pex‘ating‘ the engine, tfa;'n' or cars involved é
thereln, '~excep‘b. as etherwise pravided in this seetion ‘(a) of Rectlon

2. If caused by the' negligence or wrongful astf or emission
of the sole employe or employea of tHe olbher party, whether or not
congurring with The negligence or wrangml act or omlssion of a Joinmt
employe or Joint employes, such other party shall bBear all such loss
or damage. . . '

'3\. 12 esuged by a—failux;e in or defeehb of the exclusive equip-
ment or appllances of ome of Yhe parties, or the manner of their use
or operablens; a1l leoss and damage shall Be borne by the party whose
exelusive éq{;ipmeni; op appliaﬁeaé caused -or conbributéd to cavse such
loms or damsge, o .
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fon of a sele employe or &mployes 01" one ‘of the parties and

If caused by the ceneurring negligenee, wrongful act or
omlss

—of sote empl oye on employes oF the” other party, e e e e e

or by tHe concurring nﬂgligence or Hronéful act or
omigsion of & joing employe and of & sole employe or employes
of one of the partles and a sole employe or employes of the obher
party; '
or by the sole negligence or wrongful act or omission
of a jeint employé or ewployes; \
or by unknown causes or those which cannot be determined:
or by the ae’as of third persons not in the employ of eibher of
the parties; ’
Then in all such cames, each party shell bear all
loss an@ damage to its own exelusive preperty or property in
it custody, or upom its cars and to 1%s sole employes and
persons upon 1ts locomeobives opr ears, and each party ghall bear
in éqﬁal shares a114 10#5 and damage to all other §ersens ang an»
other property and to joint work engines and work equipment, amd’
%o 'joi'n{'; ‘enployes of iﬁhe parties herato.
(b) A3l 1dss and damage ocourring om or adjacent
to joimtly owned tracks for which €ither party may he held
responsible, the 11ability for which cannot be detérmimed or is
not otleriise apperticmed By the terms of thik sgreement, shall
be qu’ne equally by the parbles ‘heretd.
smzmiv If ‘eitlier party herebto shall pay, or be compelled
$o pay’ any sum or sums ‘for which' the’ other party is wholly cr'parfiaily
115&5'18,‘ or bound under this conbrack, then ‘:gzei: ’ethe? party shall
indemnify ané hold such parbty hamiass, snd shall reimburse it for

such sum or sunms which 8hall be pie*ape'rly- chargeablé against it accord-

ing %o %he Serms of 't;i*-xis coptraet pnev,iééd neither party shall be
conel’uded er bvund by any Judgment ag&inst the other parky here’ce N '
unless it hes had veasensble notlee that 1% is regutred %o defencl or
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.Pé?ﬁicipaf:be‘.{n the defense of any sum, and has had reaac;zébi‘e’-p‘bpoz_'tunity

o make such defense or participate thereln, when such notlce and

and bound by the Smigmeniz as Lo all’ matbers which eould have ‘baen

11tigateq 1n sueh suit.

¢ EIGHTH? Bhenld_a econtroversy arise betwsen the parfles hereto
tha‘s: cazmot be amieably setiled by themaelves with resgeet ta the )

) interpretation or peri‘amanee of their abligations; mghbs or duties '
‘.1?1}_1*31‘ the provisions ef Ai;‘b;!_.aagrgement » i% ghall be x!g_i,'erred t;) t‘k_utee
.disinterested competept arbitrators, of whom each party héreto .ghall

’ ghggg_ze one, and the %wo thus chosen shall select the thirﬁ. .

If the two arbii;rators so chogen by the parties hereto cannet
within thirty (30) day{s s .agree wpon a third arbitra‘bar, said third
aplloi"t_;_’ator shall bs selected by a Judge of the United States District
gourt for the Disbriet in which Ieke Charles, Ioulslana, is locabed,

The pardy desiring arbiiration shall give ivriﬁten na*c;i‘ce thereof
to the other party, setting forth therein the matter in dlsputé and the
ﬁamg of its arbitrator., In the submlssion to arbitration i1t shall be
provided that the_arbitraters shell determine and ad:}'u'diéat"e the
quesfions: submitted in sccordance with the competent, relewant and
mgteria} evidence introduced, and that in reaching thelr decision the
said éz_'bitrators shail be governed by the principles and #ul€s of law
dit'ié'qtiity epplicable to the questiens maéer cdnsideratipn. In the event

i ‘b}.\eparty upen whom Hush notlce is served shall not within thirty (30)
day»s théréafser appoint av arbitrator and give notice thereof in wrib-
ing %o the parby desiving arblirstion, then the perty desiring
. afbitation shell apply to said United Stabes Distriet Judge ho
ghall hélect such second arbibrator) and the two thus selected shall
cho"é;se a ‘third, The three arbifvetors shdll promptly sive nz;iﬁi’j’iégto
escliiof the parties to the controversy, ab least ven (10) days in
advange, of the time snd plnce set £or hearing,” and s,t"t}‘ie,‘l,{;ﬁngend

for pood cause {of whioch the arbitrators shall bhe sele";jﬁdgéjiﬁ‘%‘ a
shall Be postpomed. The determination, made in writing, of the
arbitretors, or of a majority of them, after due hearing, shail be
£inal and cenelusj.ve on the parties herefo.

-8~ :
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Each parby shall pay for the serviees and expeases of %the
aprbitrater chesen by or for 1% and of itsg wi%nesses, the lesing party

%o pay forthe services” and expenaes aE the FHIPE apbifsator and T e

for any 3tenegra.phie expenge, unless other provisions therefor is
‘made in the award. S ’

NINTH: Terms hereof shall bind parties, ‘Fhelr Suecessors
and assigns {or five veara from the date hereof, and theresfber unti;
twelve (12) months written notice of intention to terminate the

" agreemenh be glven one party by the other; providing partles %ree
neither shall sell, lease or transfer its interest in the jolnbly
omned bracks, or any part thereof, without aé.vaneeb writtven approval
by the ebther parby. » |

TENTH: Agreecmeni dated Februwary 21st, 1929, between the
I:Ouisiané Wesbern Rallread Company and Kansas Git':;" Shrevepor‘a &
&ulfl Rellway (ompany, and pupplement therete dated Febmary igth,
1946, between the parties hercke, are hewehy eancelled effective
upon the nompletion of $he trackage herein deseribed.

N W’ITNESS WHEREQOF, the parties hereto have execubed this
sgreement in éuplicate, nn this the Z4% day of M
A. P. 1954, V (7/

RECOMBENDED :

N} aﬁxager 4 TELRL R

Q o T Dbty PR ‘ S )
| mﬁ%ﬁﬁ o THE KANSAS CTTY BOUTHERN RATLWAY CONPANY

. ksToFQBMS - _ in Itsgof;rmmm

GenefaT ALvorneys;

Tu

APERDSED 95 10 rorM
goo- . Dasuncy

APFR, a7

ASSISTAHT TO PRESIDENT






