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UNION PACIFIC RAILROAD COMPANY’S MOTION TO COMPEL DISCOVERY
OF MEMBER INFORMATION FROM ASSOCIATION COMPLAINANTS

L INTRODUCTION

Union Pacific Railroad Company hereby requests pursuant to 49 C.F.R. § 1114.31(a) that
the Board issue an order compelling the Association Complainants—i.e., North America Freight
Car Association (“NAFCA”), American Fuel & Petrochemicals Manufacturers (“AFPM”), The
Chlorine Institute (“CI”), The Fertilizer Institute (“TFI”), and the American Chemistry Council
(“ACC”)—to respond on behalf of their members to certain discovery requests contained in
Union Pacific’s first and second sets of discovery requests to the Association Complainants.

The discovery at issue seeks information highly relevant to the subject matter of this case,
in which Complainants challenge Union Pacific’s adoption of charges for certain movements of

empty private tank cars to and from repair facilities (Count I) and Union Pacific’s transportation



of commodities in private tank cars using zero-mileage rates rather than rates that p;ovide for the
payment of mileage allowances (Count II). However, the Association Complainants have refused
to respond to discovery to the extent the requests require them to produce information from their
member companies, on the grounds that their members are not formal parties to this case.

The Association Complainants’ tactics are particularly unfair and prejudicial for three
reasons. First, the Association Complainants are asking the Board to reexamine long-established,
industry-wide precedent based on arguments that Union Pacific “is far differently situated” than
other railroads, that “the railroad industry has changed considerably,” and that the Board should
“reevaluate” its precedents “in the context of . . .today’s rail marketplace.” Complainants’ Reply
to Motion to Dismiss at 9, 14." The Board relied on those arguments in denying Union Pacific’s
motion to dismiss. See Decision served Dec. 21, 2015 at 3. However, most evidence about how
Union Pacific is situated as compared with other railroads, and how today’s rail marketplace
functions with regard to movements to repair facilities and the use of mileage allowances, is in
the possession of the Association Complainants’ members—i.e., the tank car owners and
shippers that interact with Union Pacific and other railroads in the marketplace.

Second, the Association Complainants are stalking horses for their members. That is,
while the Association Complainants have formally abandoned their claims for damages on behalf
of their members, their members will separately file individual damages claims if the Association

Complainants prevail here. The Association Complainants admitted as much in their Petition to

! See also id. at 14 (“[T]he Board is free to reach a different conclusion under the different facts
and circumstances that exist in today’s rail transportation industry.”); id. at 15 (“[A] proper
consideration of Complainants’ arguments in Count II can only proceed after discovery and
presentation of evidence of applicable industry conditions.”).



Expedite Procedure.? Union Pacific believes such claims could not prevail under any set of facts,
given the Board’s precedent establishing the lawfulness of charges for empty repair moves and
the use of zero-mileage rates. But it would be fundamentally unjust to allow members of the
Association Complainants to challenge that established precedent, yet shield themselves from
discovery of relevant information by acting through the veneer of their trade associations.

Third, the Association Complainants are pulling a bait-and-switch. As the Board noted, in
their response to Union Pacific’s motion to make the Complaint more definite, “Complainants
argue[d] that the information and facts sought in UP’s request ‘are more appropriately elicited
through discovery.’” Decision served Dec. 21, 2015 at 5 (emphasis added). The Board accepted
that argument, concluding that Union Pacific “seeks information more appropriately obtained in
discovery.” Id. Now, however, the Association Complainants are relying on their objection to
producing discovery from their members in refusing to produce the information they said could
be obtained through discovery. The Board should not permit this shell game. Due process
requires that Union Pacific have the opportunity to obtain discovery regarding claims the
Association Complainants have brought before the Board.

If the Board declines to order the Association Complainants to produce information on
behalf of their members, then the Board should authorize in the alternative service of third-party
subpoenas directly on the members of the Association Complainants. Contingent on the outcome

of this motion, Union Pacific is simultaneously petitioning the Board to issue subpoenas directed

2 See Complainants’ Petition to Expedite Procedure at 3-4 (Oct. 28, 2015) (“Further delays in
addressing Count I while UP continues to assess these tariff charges could result in rail shippers
inundating the Board with multiple legal actions seeking reparations for these new charges,
whereas the Board has the opportunity to address this issue now in a single proceeding, thereby
establishing precedent that would foster private commercial resolutions of future individual
claims.”).



to four car companies that are members of NAFCA (or have corporate affiliates that are NAFCA
members). We also reserve the right to petition for issuance of additional subpoenas.’ However,
while third-party subpoenas may be adequate discovery devices in some cases brought by trade
associations, Union Pacific should not have to resort to that more time consuming, more
burdensome method here, where the members are so plainly the true parties in interest.

In addition, the Association Complainants have hundreds of members, and we cannot
practicably subpoena them all. Thus, if the Board does not order them to produce information on
behalf of their members, then in addition to authorizing subpoenas, the Board should make clear
that if the Association Complainants attempt to use information that they refused to produce in
discovery as part of their evidentiary submissions, the Board will impose appropriate sanctions,
including but not limited to striking the material from the record. See, e.g., Potomac Elec. Power
Co. v. CSX Transp., Inc., NOR 41989, slip op. at 8 (STB served Nov. 24, 1997) (“It is unfair
gamesmanship and an abuse of the administrative process for a party to withhold information
during discovery and then introduce that information . . . .”).

IL. BACKGROUND
A. The Subject Matter of This Case

Complainants are five trade associations that represent owners, lessors, and lessees of
tank cars and shippers that use tank cars, as well as three individual shippers that use tank cars.

They allege Union Pacific violated the Interstate Commerce Commission Termination Act by

3 As discussed in the Petition for Subpoenas, counsel for the Association Complainants have
represented that three of the four companies together own the “clear majority” of the privately-
owned rail tank cars operating in North America. However, the four companies all own tank cars
and lease them to shippers, and Union Pacific might conclude, after reviewing the companies’
information, that we require discovery from shippers that own their own tank cars to address
fully the matters placed at issue by the Complaint.



adopting charges for certain movements of empty tank cars to and from repair facilities in Tariff
6004-C, Item 55-C (Count I), and by providing transportation in tank cars using zero-mileage
rates rather than rates that provide for payment of mileage allowances (Count II).

Almost all tank cars used in rail service are privately owned—that is, they are not owned
by railroads. Many of the tank cars are owned by companies in the business of leasing rail cars to
shippers, while others are owned directly by shippers. Over many decades, railroads, tank car
owners, and shippers have often disagreed about railroads’ obligations to compensate those who
furnish private tank cars used to provide transportation and railroads’ right to compensation for
costs they incur in providing transportation. Counts I and II grow out of this long history of
disagreements.

1. Count I: Challenge to Item 55-C

For nearly thirty years, railroads have been allowed to establish separate tariff charges for
empty repair moves. Before 1987, railroads could obtain compensation for most empty tank car
movements only through a collectively established process called “mileage equalization.” In a
case called IHB II, however, the Board’s predecessor, the Interstate Commerce Commission

(“ICC”), reversed course, recognizing that requiring railroads to rely on mileage equalization as

4 Mileage equalization is a process that requires computing the total miles of loaded movements
of a tank car owner’s fleet by car mark on the national rail network, and comparing them to the
total miles of empty movement by that fleet for a calendar year. If the fleet has substantially
more empty miles than loaded miles, the owner pays a fee for the “excess” empty miles, and the
payments are pooled and distributed to railroads. Under the ICC-approved National Tank Car
Allowance Agreement, car owners make mileage equalization payments in any year in which
their cars’ empty miles exceed loaded miles by more than six percent. See Investigation of Tank
Car Allowance System, 3 1.C.C.2d 196, 204 (1986). The detailed mileage equalization rules are
set forth in a tariff known as Freight Tariff RIC 6007-Series.

Only tank cars are subject to this complicated framework. For private cars other than tank cars,
Union Pacific allows one free empty movement after a loaded movement, and then it imposes
mileage-based charges on subsequent empty movements. See UP Tariff 6004-C, Item 50-F.



compensation for empty movements to and from repair facilities was contrary to the national rail
transportation policy because it “prohibits individual pricing for distinct services. . . , encourages
cross-subsidization . . ., and promotes inefficiency by giving private car owners little or no
incentive to consider transportation costs in selecting repair facilities.” Gen. Amer. Transp. Corp.
v. Ind. Harbor Belt RR Co., 3 1.C.C.2d 599, 611 (1987), aff’d sub nom. Gen. Am.Transp. Corp. v.
ICC, 872 F.2d 1048 (D.C. Cir. 1989).

In Count I, Complainants are challenging Union Pacific’s adoption of separate charges
for certain empty repair moves in Item 55-C of Union Pacific’s Tariff 6004-C (“Item 55-C”),
which applies to tank cars the same rules that have long applied to other types of private cars.

2. Count II: Challenge to Use of Zero-Mileage Rates

Historically, railroads compensated shippers for furnishing tank cars by paying them a
fixed amount per loaded mile, or a “mileage allowance.” Mileage allowances for tank cars are
based on an industry-wide formula that was established in the National Tank Car Allowance
Agreement and approved by the ICC. See Investigation of Tank Car Allowance System, 3
1.C.C.2d 196, 204 (1986).

Since the early 2000s, however, Union Pacific and shippers furnishing tank cars have
typically entered into negotiated arrangements involving zero-mileage rates—that is,
transportation rates that do not provide for payment of a mileage allowance. The use of zero-
mileage rates appears to be quite common: a study prepared for Complainant North America
Freight Car Association found that railroads pay mileage allowances on only ten percent of tank

car IIlOVCIIlCI'ltS.5

5 See Thomas M. Corsi & Ken Casavant, Economic and Environmental Benefits of Private Rail
Cars in North America at 21 (Jan. 2011).



Nonetheless, Complainants’ belief that Union Pacific is required to pay mileage
allowances appears to be the crux of Count II of the Complaint.

B. The Discovery Disputes

On April 20, 2015, Union Pacific moved to dismiss the Complaint on the grounds that its
adoption of Item 55-C and use of zero-mileage rates were plainly lawful under Board precedent.
See Union Pacific’s Motion to Dismiss at 8-17. In the alternative, Union Pacific asked the Board
to require Complainants to make the Complaint more definite to clarify their allegations and
simplify discovery. See id. at 21-24.°

In their opposition to Union Pacific’s motion for dismissal or clarification, Complainants
argued that the case requires “development of facts through discovery and the presentation of
evidence.” Complainants’ Reply to Union Pacific’s Motion to Dismiss at 5 (emphasis added).
With respect to Count I, Complainants argued, for example, that the Board’s /HB-II precedent is
“inapposite due to different facts and circumstances, including substantial changes that have
occurred in the rail industry over the past 25 years.” Id. at 7; see also id. at 8 (arguing that new
regulations regarding “retrofitting” tank cars create “overarching factual and policy differences
to distinguish IHB-II from this case™); id. (“[T]he problems of ‘cross-subsidization’ and
‘averaging’ that predominated in 1987 do not apply to UP—nor any other Class I Railroad—in

2015.”); id. at 13-14 (“Twenty-eight years have passed since the ICC decided IHB 11, during

% Union Pacific also asked the Board to dismiss claims relating to transportation provided under
contracts, which is not subject to regulation. See id. at 17-19. And Union Pacific asked the Board
to dismiss the Association Complainants’ claims for damages on behalf of their members. See id.
at 19-21. The Association Complainants dropped any claims for damages on behalf of their
members when they filed an Amended Complaint on June 2, 2015. As their October 28, 2015
Petition to Expedite Procedure makes clear, however, their members are not waiving their claims
for damages. The Association Complainants’ intent is to use this proceeding to make the case
that the charge is unlawful so that individual members can then seek reparations from Union
Pacific.



which the rail industry has experienced significant . . . changes that make it appropriate for the
Board to reexamine past policies, including the central issue in IHB II of how to equitably
allocate the burden of empty repair movements among rail carriers.”).

With respect to Count II, Complainants similarly argued against applying precedent and
asserted that “a proper consideration of Complainants’ arguments in Count II can only proceed
after discovery and presentation of evidence of applicable industry conditions.” Id. at 15
(emphasis added); see also id. (“The same industry changes in the last quarter century that call
into question UP’s reliance on IHB II . . . also merit careful review of UP’s reliance upon [other
precedent] for dismissal of Count I1.”).

In denying the motion to dismiss, the Board agreed with Complainants that arguments
about “whether UP is complying with [Board] precedent and whether that precedent is applicable
here” are “fact-specific and, as such can only be sufficiently addressed after the development of a
full record.” Decision served Dec. 21, 2015 at 3. The Board also suggested that it would consider
arguments about “whether that precedent should stand given changes in the railroad industry, an
issue that also has not been fully briefed.” Id. Finally, the Board declined to order Complainants
to make the Complaint more definite, agreeing with Complainants that Union Pacific was
seeking “information more appropriately obtained in discovery.” Id. at 5 (emphasis added).

In light of Complainants’ claims and the Board’s ruling on the motion to dismiss, Union
Pacific has actively pursued reasonable discovery from the Association Complainants and their
members. Union Pacific served a first set of discovery requests on April 30, 2015, and a second

set of discovery requests on March 1, 2016.” In the requests, Union Pacific asked the Association

7 Union Pacific’s first set of discovery requests to the Association Complainants is attached as
Exhibits 1-5. The Association Complainants’ responses and objections (“First Responses™) are
(continued...)



Complainants to provide certain information regarding their members’ activities relating to tank
cars, and it asked them to produce certain documents in the possession, custody, or control of the
Association Complainants and their members relating to the issues in this case. Union Pacific
had previously reached a compromise with NAFCA to coordinate discovery on behalf of its
members in a different proceeding, STB Docket NOR 42119. Unfortunately, the Association
Complainants here uniformly refused to gather information or documents from their members.

Moreover, as summarized in Attachment A hereto, the Association Complainants’
responses to the discovery requests made clear that the Association Complainants themselves
have little or no relevant information and few, if any, relevant documents in their possession—
rather, nearly all the responsive material is in the possession of their members.

The parties have engaged in a lengthy and robust meet-and-confer process in an attempt
to resolve the current impasse without resort to the Board’s assistance. They met in person on
July 10, 2015, and on February 23, 2016, and held telephonic conferences during the week of
February 8, 2016. Most recently, Union Pacific and the Association Complainants exchanged
correspondence regarding stipulations that could potentially eliminate the need for much of the
8

requested discovery, but they ultimately were unsuccessful in resolving this issue on their own.

III. THE BOARD SHOULD GRANT THE MOTION TO COMPEL

Parties are entitled to discovery “regarding any matter, not privileged, which is relevant
to the subject matter involved in a proceeding.” 49 C.F.R. § 1114.21(a). “The requirement of

relevance means that the information might be able to affect the outcome of a proceeding.”

attached as Exhibits 6-10. Union Pacific’s second set of discovery requests to the Association
Complainants is attached as Exhibits 11-15. The Association Complainants’ responses and
objections (“Second Responses™) are attached as Exhibits 16-20.

8 The parties’ correspondence is attached as Exhibits 21-30.



Waterloo Ry.—Adverse Aband.—Lines of Bangor & Aroostook R.R. in Aroostook Cnty., ME.,
AB 124 (Sub-No. 2), slip op. at 2 (STB served Nov. 14, 2003). Relevant information in the
possession of one party but not the requesting party is discoverable, notwithstanding that it might
also be obtained from a non-party. See Ballard Terminal R.R.—Acquisition & Operation
Exemption—Woodinville Subdivision, FD 35731, slip op. at 4-5 (STB served Aug. 22, 2013).
Moreover, a party responding to discovery cannot pick and choose the relevant information it
will provide. A party seeking discovery is entitled to “all relevant and potentially admissible
information . . . not only the information that the [responding party] believes is sufficient.”
Seminole Elec. Coop., Inc. v. CSX Transp., Inc., NOR 42110, slip op. 2 (STB served Feb. 17,
2009).

In proceedings such as this, where a complaint challenges the reasonableness of railroad
practices, the scope of discovery is necessarily broad. As the Association Complainants have
recognized, “reasonableness” is a concept that “depends on the facts and circumstances of the
particular case presented to the Board,” and the Board has “‘broad discretion to conduct case-by-
case, fact-specific inquiries to give meaning to those terms [i.e., reasonable practice], which are

9%

not self-defining in the wide variety of factual circumstances encountered.”” Complainants’
Reply to Motion to Dismiss at 6 (quoting Arkansas Elec. Power Coop. Corp.—Petitioner for
Declaratory Order, FD 35305, slip op. at 5 (STB served Mar. 3, 2011)). Industry practice can
play an important role in determining whether a challenged practice is reasonable. See Railroad
Salvage & Restoration, Inc.—Petition for Declaratory Order—Reasonableness of Demurrage
Charges, NOR 42102, slip op. at 13 (STB served July 20, 2010) (“Because Railroad Salvage has

not presented a reasoned analysis or even addressed industry practice, it has not established that

these [challenged] interest charges are unreasonable or that their assessment by [the defendant

10



railroad] constitutes an unreasonable practice.”).” The Board also considers whether a railroad’s
actions are consistent with the railroad policies set out in 49 U.S.C. § 10101. See, e.g., N. Am.
Freight Car Ass’nv. STB, 529 F.3d 1166, 1171-72 (D.C. Cir. 2008).

When considering a motion to compel, the Board takes into account the burden of
production in relation to the likely value of the information sought. See Application of the Nat'l
R.R. Passenger Corp. Under 49 U.S.C. § 24308(a)—Canadian Nat’l Ry., FD 35743, slip op. at 8
(STB served Sept. 23, 2014). Here, the Association Complainants defeated Union Pacific’s
motion to dismiss by arguing that the Board should focus on fact issues and re-examine its
policies in light of changed industry conditions since 1987. See, e.g., Complainants’ Reply to
Motion to Dismiss at 9 (“UP is far differently situated than the shortline railroads in /HB IL.”); id.
(“[T)he railroad industry has changed considerably since 1987.”); id. at 10 (“Without these same
concerns the solution fashioned by the ICC to address them in /HB I has no application, and
would fail to promote the policies originally envisioned by the Board’s ruling.”). Union Pacific’s
discovery requests are directed at the factual issues and allegedly changed industry conditions
cited by the Association Complainants. In many cases, Union Pacific’s requests seek from the
Association Complainants’ members the same type of information that Complainants requested
from Union Pacific. As for burden, the Association Complainants would doubtless face some

burden in coordinating production of information from their members. But coordinating with

? See also Savannah Port Terminal R.R.—Petition for Declaratory Order—Certain Rates &
Practices as Applied to Capital Cargo, Inc., FD 34920, slip op. at 9 (STB served May 30, 2008)
(noting that the “tariffs pursuant to which the charges were assessed are typical demurrage tariffs
that are common throughout the rail industry™); Capitol Materials Inc.—Petition for Declaratory
Order—Certain Rates & Practices of Norfolk S. Ry., NOR 42068, slip op. at 9 (STB served Apr.
12, 2004) (finding railroad’s frequency of service to shipper did not constitute an unreasonable
practice because “[m]any railroads provide shippers of Capitol’s size with just one switch per
weekday™).
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members is part of what trade associations do. Moreover, the burden on each individual member
would be low. For most members, rail transportation issues likely account for a small fraction of
their business, so responsive information should be easy to locate and produce. As for members
that are in the business of leasing tank cars, and thus are likely to have more responsive
information, they presumably have the most to gain from this proceeding, so the burden on them
would be appropriate.

The Board has previously held subpoenas are an appropriate device for obtaining
discovery against members of an organization when they “are not parties to the proceeding in
their individual capacities” but “have a clear interest in the proceeding and will obviously be
affected by its outcome.” Reasonableness of BNSF Ry. Co. Coal Dust Mitigation Tariff
Provisions, FD 35557, slip op. at 5 (STB served June 25, 2012). In this case, however, given the
extraordinarily large number of members at issue—several hundred members, based on Union
Pacific’s review of membership lists on the Association Complainants’ web sites—the use of
subpoenas to pursue discovery against the full range of members would not be practicable under
any realistic procedural schedule. In these special circumstances, the Board should require the
Association Complainants to respond to discovery on behalf of their members.

Union Pacific’s discovery requests fall into nine general categories. We discuss each
category below.

A. Tank Car Leases (Interrogatory Nos. 3-10; Document Request Nos. 14-16
and 33)

Union Pacific’s discovery requests include several requests for information regarding

tank car leases. Leases contain information relevant to both Counts in the Complaint.
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The Association Complainants’ responses and objections.

NAFCA, CI, TFI, and ACC did not object to Interrogatory Nos. 3-10 or Document
Request Nos. 14-16 on relevance grounds or raise any other specific objection. Each of these
four Association Complainants answered each interrogatory by stating that it has “no information

9710

responsive to this Interrogatory”™ and each document request by stating that it has “no

information responsive to this Request.”!

NAFCA, CI, TFI and ACC objected on relevance grounds to Document Request No. 33,
which requested documents sufficient to show average lease rates for tank cars members leased
to other persons, but each stated ultimately that it has “no documents within its possession or
control that are responsive to this request.”’>

AFPM objected to the interrogatories as irrelevant “because AFPM is no longer
requesting reparations or damages on behalf of its members,” and it asserted similar relevance
objections and burden objections to the document requests, but AFPM ultimately stated that it
has no information or documents responsive to any of the requests.”

The relevance objections have no merit.

AFPM'’s relevance objections have no merit. Leases address, among other things, the

division of responsibility between tank car owners and lessees for directing empty movements to

repair facilities and paying for empty movements. Understanding this division of responsibility is

0py. 6, NAFCA'’s First Responses at 9-11; Ex. 7, CI’s First Responses at 7-10; Ex. 8, TFI’s
First Responses at 8-10; Ex. 9, ACC’s First Responses at 7-10.

"' Ex. 6, NAFCA’s First Responses at 31; Ex. 7, CI’s First Responses at 27; Ex. 8, TFI’s First
Responses at 28-29; Ex. 9, ACC’s First Responses at 28-29.

12 Ex. 16, NAFCA’s Second Responses at 7-8; Ex. 17, CI’s Second Responses at 6; Ex. 18, TFI's
Second Responses at 7; Ex. 19, ACC’s Second Responses at 7.

B Ex. 10, AFPM’s First Responses at 9-12, 36-38; Ex. 20, AFPM’s Second Responses at 7.

13



relevant to understanding the likely impact of Item 55-C’s empty mileage charge in today’s rail
marketplace, including its impact on incentives to manage efficiently the nation’s tank car fleet
—an issue Complainants themselves raised in their reply to Union Pacific’s motion to dismiss.
See Complainants’ Reply to Motion to Dismiss at 2 n.1.

Leases also address lessees’ rights to negotiate zero-mileage rates and how the lease
payments are affected by the absence of mileage allowance payments—which is relevant to
Complainants’ claim in Count II that Union Pacific deprives tank car providers of their alleged
right to mileage allowance payments. In addition, discovery regarding lease terms, including
changes in lease terms and lease rates over time, will provide relevant information regarding
current conditions in the tank car market, and whether and how industry conditions have changed
since 1987—issues Complainants themselves raised in replying to our motion to dismiss. See id.
at 15-16.

Finally, the Association Complainants’ relevance objections to producing information
about lease rates also have no merit. Leases, and the documents requested in Document Request
No. 33, will reveal the changing, market-based nature of lease rates. Evidence regarding the
market-based nature of lease rates may help show why shippers willingly entered into zero-
mileage rates with Union Pacific rather than insist on rates that reflect a formulaic mileage
allowance payment that does not reflect actual market demand for tank cars.

The burden objections have no merit.

With regard to AFPM’s burden objection, production of lease information should not be
unduly burdensome for AFPM members. Many of AFPM’s members are also members of one or
more of the other Association Complainants, which did not raise burden objections. Nor is there

any reason to believe AFPM’s members that are not members of other Association Complainants
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would face greater burdens than members of those other Association Complainants. Moreover,
because rail transportation appears to be only a small part of the business of AFPM members,
production of lease information should not impose an undue burden, especially given that its
members chose to have AFPM institute this litigation against Union Pacific.

Union Pacific attempted to negotiate a sampling approach as a compromise. Under our
proposed approach, Union Pacific would have identified 35 shippers representing the range of
products shipped by members of the Association Complainants, and then three largest leasing
companies that are members of NAFCA would produce all of the lease agreements between
them and those shippers for the period from 2001 to the present.* Union Pacific’s proposed
sampling approach would have provided Union Pacific with a representative sample of lease
terms, as well as information about changes in lease rates over time. However, the Association
Complainants rejected Union Pacific’s proposal.'®
B. Movements of Loaded and Empty Tank Cars, Including Empty Movements

to Repair Facilities and Work Performed at Repair Facilities (Interrogatory
Nos. 14-18)

Union Pacific’s discovery requests include several requests for information regarding

movements of tank cars in general, movements of tank cars to repair facilities in particular, and

14 See Ex. 29 at 4.

13 See Ex. 30 at 1. The Association Complainants had previously asserted that production of
lease agreements by the three individual shipper complainants in this proceeding would be
sufficient. See Ex. 28 at 4-5. However, Union Pacific should not have to rely on representations
by Complainants that the leases of the only three shippers to participate directly in this
proceeding are representative of the leases of the many other hundreds of shippers that use tank
cars, especially as the three shippers generally ship ethanol and grain or oil seed products, while
most tank car movement on Union Pacific involve shipments of chemical products. In addition,
lease agreements from three shippers would provide little information about changes in lease
rates over time on a market-wide basis—and no information at all about tank car types used to
transport chemical products.
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the work performed on the tank cars that were moved to repair facilities. The requests also seek
similar information regarding tank car movements on railroads other than Union Pacific.

The Association Complainants’ responses and objections.

NAFCA, CI, TFI, and ACC did not object to any of these requests on relevance grounds
or raise any other specific objection. Each association answered each interrogatory by stating that
it has “no information responsive to this Interrogatory.”'

AFPM objected to the interrogatories as irrelevant “because AFPM is no longer
requesting reparations or damages on behalf of its members,” it also asserted that work
performed at repair facilities is irrelevant, that transactions with other railroads are irrelevant,
and that Interrogatory Nos. 17 and 18 are overbroad and burdensome because they request
information going back to 1987, but AFPM ultimately stated that it has “no information
responsive to” any of the requests.!’

The relevance objections have no merit.

AFPM’s relevance objections have no merit. Information about movements of loaded and
empty tank cars is highly relevant to this case. In their own discovery requests, Complainants
asked Union Pacific

e to produce detailed records from 1987 to the present regarding every loaded

and empty movement of every tank car on Union Pacific, including records

identifying whether cars were being moved to or from repair facilities;'®

16 Ex. 6, NAFCA’s First Responses at 13-14; Ex. 7, CI’s First Responses at 11-13; Ex. 8, TFI’s
First Responses at 12-14; Ex. 9, ACC’s First Responses at 12-14.

'7 Ex. 10, AFPM First Responses at 14-17.
18 Ex. 31, Complainants’ First Discovery Requests (“First Requests™), DRs 6 & 7.
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e to identify “all tank car Repair Facilities served by UP or a Class III railroad

that connects with UP”;19

e “[to] identify all movements of tank cars supplied by UP to its customers to

and from the shop from 2010 to the present”;”® and

e to produce information regarding the number of empty tank car shipments to
and from repair facilities, and the number of empty tank car miles to and from

repair facilities, in 1987 and in 2001 through 2015.*!

Complainants made the work performed at repair facilities relevant when they opposed
Union Pacific’s motion to dismiss on the grounds that Item 55-C is not covered by Board
precedent because “[t]he activities upon which UP has imposed separate charges for empty tank
car movements . . . range far beyond the ‘ordinary maintenance and repair’ activities at issue in
IHB I1.” Complainants’ Reply to Motion to Dismiss at 7. They also argued that Item 55-C is
unreasonable because it applies to movements for “retrofits” and that “[t]he volume of empty
tank car movements to repair shops to comply with” new rules regarding retrofits “was not
foreseen by the industry or the ICC.” Id. at 8. Union Pacific has the right to discovery into the
factual basis for arguments that the Board cited in denying our motion to dismiss. See Decision
served Dec. 21, 2015 at 3. Information about the work performed at repair facilities is also
relevant to the issue of Item 55-C’s impact on incentives to manage the nation’s tank car fleet

efficiently. For example, such information may help shed light on whether car owners and

19 1d., INT 2.
214

2! See Ex. 32, Complainants’ Second Discovery Requests (“Second Requests™), INT 15; see also
id.,INTs 5,7 & 8.
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lessees are attempting efficiently to consolidate repair work to minimize empty movements or
whether they are moving cars more than necessary, and over greater distances, simply because
they regard such movements as being “free.” See Complainants’ Reply to Motion to Dismiss at 2
n.l.

Likewise, Complainants made information relating to movements on other railroads
relevant. They argued in reply to Union Pacific’s motion to dismiss that the Board’s IHB II
precedent does not apply because Union Pacific allegedly does not have disproportionately more
empty moves to or from repair shops than other railroads as a result of changes in the railroad
industry. See Complainants’ Reply to Motion to Dismiss at 9-10. While Union Pacific does not
agree that IHB II applies only if railroads have a disproportionate share of empty shop moves, we
are entitled to discovery of facts underlying arguments that the Complainants have made or may
make. This is especially so because the Complainants convinced the Board to deny our motion to
dismiss because discovery should take place and could affect the outcome of this proceeding. See
Decision served Dec. 21, 2015 at 3 (denying motion to dismiss because the question of “whether
[Board] precedent should stand given changes in the railroad industry” is “an issue that . . . has
not been fully briefed”). In addition, as discussed above, industry practice can play an important
role in determining whether a challenged practice is reasonable. See, e.g., Railroad Salvage &
Restoration, slip op. at 13.

The burden objections have no merit.

AFPM’s burden and overbreadth objections are especially unwarranted, since AFPM
joined its fellow Complainants in propounding similarly comprehensive data requests on Union
Pacific. Moreover, AFPM has not suggested any way to reduce the alleged burdens—it simply

objected out of hand to providing any information on behalf of its members.
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In discussions with Union Pacific and in correspondence among the parties, the
Association Complainants have asserted that the requested information is already in Union
Pacific’s possession.?? But Union Pacific does not have information about the work performed
on tank cars when they visit shops on its railroad, much less when tank cars move to shops on
other railroads.” And Union Pacific had not collected data that show whether empty tank cars
were moving to or from repair shops before adopting Item 55-C in 2015. The tank car owners
and/or lessees using those cars—that is, the members of the Association Complainants—are
obviously the most appropriate source for all of this relevant information.

C. Empty Mileage Charges Paid or Received (Interrogatory Nos. 19-21;
Document Request No. 23)

Union Pacific’s discovery requests include several requests for information regarding the
amounts billed or paid to cover costs associated with empty miles under the mileage equalization
provisions of Freight Tariff RIC 6007-Series or lease provisions addressing other charges for
empty mileage.

The Association Complainants’ responses and objections.

NAFCA, CI, TFI, and ACC did not object to any of these requests on relevance grounds
or raise any other specific objection. Each association answered each interrogatory by stating that

9924

it has “no information responsive to this Interrogatory,”” and each answered Document Request

No. 23 by stating that it has “no information responsive to this Request.”?

2 See, e.g., Ex. 26 at 2-3.
2 See Ex. 27 at 4.

2 Ex. 6, NAFCA’s First Responses at 15-16; Ex. 7, CI’s First Responses at 13-14; Ex. 8, TFI’s
First Responses at 14-15; Ex. 9, ACC’s First Responses at 14-15.

2 Ex. 6, NAFCA'’s First Responses at 34; Ex. 7, CI’s First Responses at 29; Ex. 8, TFI’s First
Responses at 31; Ex. 9, ACC’s First Responses at 31.
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AFPM asserted a combination of relevance and burden objections similar to those already
described, but AFPM ultimately stated that it has “no information responsive to” any of the
requests.26

The relevance objections have no merit.

AFPM’s relevance objections have no merit. Information regarding amounts billed and
paid for empty mileage charges is highly relevant to this case. In their own discovery requests,
Complainants asked Union Pacific for “all documents that Identify, calculate, refer or relate to
the total amount of Mileage Equalization Payments UP has received from the transportation of
tank cars, by year, for each year from 1987 to the present.”?” In addition, it is likely that tank car
leases address, among other things, the allocation of responsibility between tank car owners and
tank car lessors for paying mileage equalization charges or similar charges. The allocation of
responsibility for these empty mileage charges is relevant to analyzing the impact of Item 55-C’s
empty mileage charge in today’s rail marketplace, and specifically Item 55-C’s impact on
incentives to manage efficiently the nation’s tank car fleet—precisely an issue that Complainants
asked the Board to explore. See Complainants’ Reply to Motion to Dismiss at 2 n.1; see also id.
at 13-14 (asserting that rail industry changes “make it appropriate for the Board to reexamine
past policies, including the central issue in JHB II of how to equitably allocate the burden of
empty-repair movements”); Decision served Dec. 21, 2015 at 3 (denying Union Pacific’s motion
to dismiss because the question of “whether [Board] precedent should stand given changes in the

railroad industry” is “an issue that . . . has not been fully briefed”).

2 Ex. 10, AFPM’s First Responses at 17-18, 41-42.
%7 Ex. 31, Complainants’ First Requests, DR 3.
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In correspondence with Union Pacific, the Association Complainants have belatedly
asserted that Union Pacific has access to the information requested in Document Request No. 23
from its own files or from Railinc, a subsidiary of the Association of American Railroads. But
only tank car owners and lessees would have all the documents regarding mileage equalization
payments, which would iﬁclude internal communications shedding light on the incentives (or
lack of incentives) created by such payments. Even as to basic data regarding the amount of
mileage equalization bills and payments, Union Pacific has no special right or obligation to
obtain the information from Railinc, a non-party. Union Pacific is seeking the information from
the appropriate parties—the litigants in this case. Cf. Ballard Terminal R.R., slip op. at 4-5
(holding that relevant information in possession of one party but not the requesting party is
discoverable, notwithstanding that the information might also be obtained from a non-party).

The burden objections have no merit.

As for AFPM’s burden objections, Union Pacific’s interrogatories simply seek the total
amount billed each year by car reporting mark (for lessees) or by car reporting mark and lessee
(for owners). If AFPM’s members (or members of the other Association Complainants) have
retained the information, production should not be burdensome. Union Pacific’s document
request, which seeks all documents relating to mileage equalization payments, is a focused
request for a narrow category of documents. If members have retained such documents,
production should not be burdensome.

D. Information Relating to Union Pacific’s Adoption of Item 55-C
(Interrogatory Nos. 22 and 23; Document Request No. 17)

Union Pacific’s discovery requests include several requests focused specifically on Item
55-C, including requests for information about association members’ communications regarding

the adoption of Item 55-C and any changes in members’ practices related to sending tank cars to
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repair facilities resulting from the adoption of Item 55-C, as well as members’ documents that
refer or relate to Item 55-C.

The Association Complainants’ responses and objections.

NAFCA, CI, TFI, and ACC did not object to any of these requests on relevance grounds
or raise any other specific objection. NAFCA stated that it will produce responsive information
“within its knowledge, possession or control” and responsive documents “within its possession,
custody or control.”? CI, TFI, and ACC each stated that it will produce information about
responsive communications “within its knowledge, possession or control,” and responsive
documents within its “possession, custody or control,”? but each stated that it “has no
information” regarding chaﬁges in members’ practices (i.e., Interrogatory No. 23).30

AFPM asserted a combination of relevance, overbreadth, and burden objections similar to
those already described, but AFPM ultimately stated that it will produce information regarding
responsive communications and documents “within its possession or control,” and that it “has no
responsive information” regarding changes in members’ practices (i.e., Interrogatory No. 23).%!

The relevance objections have no merit.

AFPM’s relevance objections once again have no merit. Information regarding Union
Pacific’s adoption of Item 55-C and changes in members’ practices as a result of Item 55-C is

highly relevant to this proceeding. Moreover, Union Pacific is entitled to information from the

%8 Ex. 6, NAFCA First Responses at 16-17, 32.

% Ex. 7, CI’s First Responses at 14-15, 27-28; Ex. 8, TFI’s First Responses at 15-16, 29; Ex. 9,
ACC’s First Responses at 15-16, 29.

30 Ex. 7, CP’s First Responses at 15; Ex. 8, TFI’s First Responses at 16; Ex. 9, ACC’s First
Responses at 16.

*! Ex. 10, AFPM First Responses at 19-20, 38,
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Association Complainants’ members, not just any information in the Association Complainants’
possession or control. In their own discovery requests, Complainants made multiple requests for
similar information and, therefore, they ought to be estopped from now contending that such
information is somehow irrelevant. They asked Union Pacific to produce “all documents that
refer or relate to UP’s decision to begin charging for empty tank car movements to/from Repair
Facilities as set forth in Tariff 6004, Item 55.”* They asked Union Pacific to identify “all
persons who participated in” a variety matters relating to the adoption of Item 55-C.* They also
requested additional information regarding Union Pacific’s application of Item 55-C and the
rates charged for movements covered by Item 55-C.**

Union Pacific’s requests seek comparable information from the Association
Complainants’ members. The members’ communications regarding Item 55-C, their documents
regarding Item 55-C, and information about members’ changes in practices of sending tank cars
to repair facilities are relevant to issues Complainants have raised, including the impact of Item
55-C on “current incentives to effectively manage the nation’s tank car fleet” and the “empty-
repair movement burden in today’s rail marketplace.” Complainants’ Reply to Motion to Dismiss
at 2 n.1 & 14. Moreover, the Association Complainants will almost certainly make claims about
the impact of Item 55-C on their members—indeed, they already have, see id. at 2, 6 & 8—and
Union Pacific is entitled to discovery from those members so we are prepared to respond to those

and other potential claims about the impact of Item 55-C.

32 Ex. 31, Complainants’ First Requests, DR 10.
3 Id., INT 3; Ex. 32, Complainants’ Second Requests, INTs 9 & 10.
* Ex. 32, Complainants’ Second Requests, INTs 11 & 17.
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The burden objections have no merit.

As for AFPM’s burden and overbreadth objections, AFPM says the requests should be
more “narrowly tailored” given “the number of AFPM members.” > Union Pacific is willing to
consider reasonable suggestions for narrowing the requests, but we do not believe the requests
impose undue burdens on any individual AFPM member—indeed, AFPM does not make that
claim. To the extent AFPM is complaining about the burdens of coordinating responses from
multiple members, that is a consequence of the decision to pursue litigation through a trade
association. It is not a reason to constrain Union Pacific’s right to discovery in defending itself.

E. Requests for Payment of Mileage Allowances or Reduced Line-Haul Rates
(Interrogatory Nos. 24-27 and 34; Document Request Nos. 10-13)

Union Pacific’s discovery requests include several requests for information regarding
requests by members of the Association Complainants to Union Pacific or other railroads to
establish rates that include payment of a mileage allowance or to establish reduced rates to
reflect the member’s furnishing tank cars, as well as a request for information regarding the
industry-wide prevalence of paying mileage allowances on tank cars.

The Association Complainants’ responses and objections.

NAFCA, CI, TFI, and ACC did not object to any of these requests on relevance grounds,
though NAFCA, TFI and ACC complained that the document requests lacked a date limitation.
Each stated that it has “no information responsive” to the interrogatory regarding the prevalence

of mileage allowance payments (i.e., Interrogatory No. 34).% NAFCA and CI each stated that it

35 Ex. 10, AFPM’s First Responses at 19.

36 Ex. 6, NAFCA’s First Responses at 34; Ex. 7, CI’s First Responses at 21-22; Ex. 8, TFI’s First
Responses at 22-23; Ex. 9, ACC’s First Responses at 22-23. As discussed below, the Association
Complainants have subsequently (and incorrectly) argued that information regarding the
practices of other railroads is irrelevant.
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will produce other responsive information within its “knowledge, possession or control” and
responsive documents “within its possession, custody or control.”*’ TFI and ACC each stated
that it has “no information responsive” to Interrogatory Nos. 24-27 but will produce responsive
documents “within its possession, custody or control.”*

APFM asserted relevance objections, but it ultimately stated that it has “no information
responsive to” any of the interrogatories.” APFM did not say whether it has any documents
responsive to the document requests or agree to search for responsive documents.*’

The relevance objections have no merit.

AFPM’s relevance objections have no merit. Information regarding requests to establish
rates with mileage allowances or reduced rates to reflect the member’s furnishing tank cars, no
less than information about the prevalence of mileage allowance payments, is highly relevant to
Count II. Moreover, Union Pacific is entitled to information from the Association Complainants’
members, not just the information in the Association Complainants’ possession. In their own
discovery requests, Complainants requested similar information from Union Pacific. They asked
Union Pacific to “[i]dentify all tank car movements beginning in 2010 for which UP has
established tariff rates, or proposed a contract rate, that offered a choice between a line-haul rate

with full mileage allowance payments or zero mileage allowance.”' They asked Union Pacific to

identify “all arrangements . . . for railroad transportation by You of commodities in tank cars in

37 Ex. 6, NAFCA’s First Responses at 17-18, 29-31; Ex. 7, CI’s First Responses at 15-17, 25-27;
Ex. 8.

38 Ex. 8, TFI’s First Responses at 16-17, 27-28; Ex. 9, ACC'’s First Responses at 16-17, 27-28.
¥ Ex. 10, AFPM First Responses at 20-22, 28.

“ Id. at 34-36.

1 Ex. 31, Complainants’ First Requests, INT 1.



which You compensated, or currently compensate, the tank car provider for the use of private
tank cars through a Mileage Allowance Payment.”*? They also requested “all documents relating
to, discussing, referring to, mentioning or commenting on UP’s internal deliberations on whether
to compensate shippers and/or private tank car owners for the use of their tank cars through
Mileage Allowance Payments or through Zero-mileage rates.”*> Complainants also requested
“all documents that refer or relate to and/or quantify, discounts or reductions to line-haul rates
that UP contends that it has provided to any shipper in exchange for an agreement to waive
Mileage Allowance Payments on tank cars,” and “all documents that Identify, calculate, refer or
relate to the level of rate reductions UP has offered shippers in lieu of compensating them by
making Mileage Allowance payments on tank cars.”*

AFPM claimed the requested information is not relevant “because AFPM is no longer
requesting reparations or damages on behalf of its members and those members are not parties to
this proceeding.” But Union Pacific’s requests go beyond damages issues. We seek information
relating to whether the alleged conduct actually took place or violated duties under the Interstate
Commerce Commission Termination Act. Complainants claim that Union Pacific unlawfully
refuses to pay mileage allowances or negotiate reduced line-haul rates to compensate parties for
car ownership costs. See Complaint 19 32-35. Union Pacific is entitled to information regarding
any alleged refusals to pay. Union Pacific is also entitled to information regarding any alleged

refusals to negotiate rates reflecting the provision of tank cars, given Complainants’ bold

42 Ex. 32, Complainants’ Second Requests, INT 13.
3 Ex. 31, Complainants’ First Requests, DR 2.
“1d, Complainants’ First Requests, DR 9 & 12.

45 See, e.g., Ex. 10, AFPM First Responses at 20-22.
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allegation that Union Pacific is violating the law because it “does not offer or negotiate reduced
line-haul rates on movements using Association Complainants’ members’ tank cars.” Complaint
133.

AFPM also asserted that the requested information is not relevant because “the car
compensation requirements imposed by 49 U.S.C. § 11122 do not require the car provider to
request compensation as a condition-precedent to the railroad’s duty to compensate.”*® AFPM is
wrong to claim railroads must pay mileage allowances even when allowances are not requested,
but even if AFPM were correct, Union Pacific would be entitled to discovery into circumstances
in which requests were made, in order to address Complainants’ allegations that center on Union
Pacific’s alleged “refusal to compensate Association Complainants’ members” for use of tank
cars they provide. Complaint ¥ 35; see also Decision served Dec. 21 at 3 (“The record shows that
there is a significant underlying dispute regarding the rate and method of compensation for the
use of privately owned or leased tank cars . . . .”).

Finally, AFPM (in its objections) and the Association Complainants (belatedly, in
correspondence) have asserted that information regarding the practices of other railroads is
irrelevant. However, as discussed above, industry practice is potentially an important factor in
determining whether a challenged practice is reasonable. Moreover, information about other
railroads’ practices is central to understanding industry conditions, which will likely be an
important issue in this case, given Complainants’ assertion that “a proper consideration of
Complainants’ arguments in Count II can only proceed after discovery and presentation of

evidence of applicable industry conditions.” Complainants’ Reply to Motion to Dismiss at 15

46 See id.
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(emphasis added); see also Decision served Dec. 21, 2015 at 3 (citing Complainants’ arguments
about industry conditions in denying the motion to dismiss). Indeed, Complainants have already
made assertions about the reasons for the “widespread use of ‘zero-mileage rates’ for tank cars in
2015,” and Union Pacific is entitled to discovery regarding association member’s dealings with
other railroads in order to test such claims. Complainants’ Reply to Motion to Dismiss at 16.

F. Information Regarding Tank Car Ownership and Maintenance Costs
(Interrogatory Nos. 30-33; Document Request Nos. 4, 5, 9 and 18-22)

Union Pacific’s discovery requests include several requests for information and
documents regarding tank car ownership and maintenance costs. This should be expected in a
case in which Complainants allege that Union Pacific is not appropriately compensating tank car
owners by paying mileage allowances or offering reduced line haul rates and that “[t]he rate of
compensation must be determined by the expense of owning and maintaining tank cars.”
Complaint 1 14.

The Association Complainants’ responses and objections.

Cl, TFI1, and ACC did not object to any of the interrogatories or to Document Request
Nos. 18-22 on relevance grounds or raise any other specific objection, but each stated that it has
“no information responsive” to those requests.47 NAFCA did not object to Document Request
Nos. 18-22 on relevance grounds or raise any other specific objection, but stated that it has “no

information responsive” to those requests.*®

*7 Ex. 7, CI First Responses at 17-21, 28-29; Ex. 8, TFI First Responses at 18-22, 29-30; Ex. 9,
ACC First Responses at 18-22, 29-30. As discussed below, all of the Association Complainants
subsequently (and incorrectly) argued that information relating to tank car ownership and
maintenance costs is irrelevant.

8 Ex. 6, NAFCA First Reponses at 32-33.
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NAFCA and AFPM objected to the interrogatories as irrelevant because they are “no
longer requesting reparations or damages on behalf of [their] members,” but each ultimately
stated that it has “no information responsive” to the interrogatories.** AFPM objected on
relevance grounds to the document requests, but it also stated that has “no information
responsive” to those requests.”

With regard to Document Requests 4, 5 and 9, CI did not object to any of the requests
and stated it will produce responsive documents within its “possession or control.” > NAFCA,
TFI, ACC objected to the lack of a date limitation on the requests, but stated that they will
produce responsive documents within their “possession, custody or control.”>> AFPM objected to
the requests but stated that it will produce responsive documents.*?

The relevance objections have no merit.

Information regarding tank car ownership and maintenance costs is highly relevant to this
proceeding, and Union Pacific is entitled to information from the Association Complainants’
members, not just information in the Association Complainants’ possession. In correspondence
regarding this discovery, the Association Complainants have belatedly taken the position that

tank car ownership and maintenance costs incurred by members of the Association Complainants

* Ex. 6, NAFCA First Responses at 19-23; Ex. 10, AFPM First Responses at 23-27.
0 Ex. 10, AFPM First Responses at 38-41.
3! Ex. 7, CI First Responses at 23-25.

52 Ex. 6, NAFCA First Responses at 27, 29; Ex. 8, TFI First Responses at 25-26; Ex. 9, ACC
First Responses at 25-26.

53 Ex. 10, AFPM First Responses at 31-34.

29



are irrelevant.>* However, the Complaint and Complainants’ reply to Union Pacific’s motion to
dismiss highlight the relevance of tank car ownership and maintenance costs to this proceeding.

Specifically, in Count I, the Complaint alleges that “UP Tariff 6004, Item 55-C imposes a
new cost of car ownership upon private car owners” and further, that the imposition of that
alleged “new cost” constitutes an “unreasonable practice.” Complaint 11 28, 29. In
Complainants’ reply to Union Pacific’s motion to dismiss, Complainants told the Board that “the
evidence will show that the tariff charges and the timing of their adoption are significant in terms
of additional revenues to UP and costs to car owners and shippers.” Complainants’ Reply to
Motion to Dismiss at 2 (emphasis added). Complainants apparently intend to use cost evidence at
least in part to distinguish Union Pacific’s tariff charges from the charges the agency authorized
in IHB II. They told the Board that “[t]he volume of empty tank car movements to repair shops
to comply with the new rule [regarding retrofitting tank cars}—and its implications for the cost
of car ownership upon railroads, car owners, and shippers—was not foreseen by the industry or
ICC in 1987, and so could not have been factored into the IHB II decision.” Id. at 8 (emphasis
added). They also said they will show “there are overarching factual and policy differences to
distinguish IHB II from this case.” Id.

Issues involving tank car ownership and maintenance costs also pervade Count II, which
centers on Union Pacific’s alleged “refusal to compensate” the Association Complainants’
members for use of their tank cars. Complaint 1 35. In support of Count II, Complainants allege
that “the cost of owning and maintaining tank cars . . . has increased” over the past 30 years. Id.

1 17. Complainants’ reply to Union Pacific’s motion to dismiss recognizes that car ownership

4 See Ex. 23 at 2.

30



costs are a potentially critical issue, repeatedly asserting variations of allegations that Union
Pacific does not offer “reduced line haul rates that properly compensate the provider of the car
for the costs of car ownership” and that Union Pacific’s rates do not “permit the provider of the
car to recoup some or all of its tank car ownership costs.” Complainants’ Reply to Motion to
Dismiss at 2, 5 (emphasis added).

Additionally, the Association Complainants’ current position that Union Pacific is not
entitled to discovery regarding car ownership costs directly conflicts with their representations to
the Board. Specifically, in their reply to Union Pacific’s motion to dismiss, Complainants argued
that the Board should not require them to make more definite allegations regarding the specific
rates, routes, tank car types, car ownership costs, and car ownership conditions at issue in this
case because “the details UP demands of the Complaint can be elicited through the discovery
process.” Id. at 22 (emphasis added).

Complainants’ own discovery requests to Union Pacific also belie the Association
Complainants’ current position that car ownership costs are not relevant in this proceeding. For
example, they asked Union Pacific for:

e “all documents that discuss, refer to, or relate to any calculation by UP of the

extent to which it has reimbursed its customers for the costs of owning and

maintaining the tank cars they have supplied to up”;®

5% Ex. 31, Complainants’ First Requests, DR 5.
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e “all documents relating to, discussing, referring to, mentioning or commenting
on costs associated with owning and maintaining railroad tank cars, whether

the cars are owned by UP or by its customers or car owners”;>® and

e “all documents . . . in which UP has quantified the costs of private car

ownership.”’

In meetings and in correspondence with Union Pacific, the Association Complainants
have argued that, under their legal theory of the case, the only relevant car ownership costs in
this case are those determined by the mileage allowance formula adopted by the Interstate
Commerce Commission in Ex Parte No. 328. However, Union Pacific’s right to discovery
regarding relevant issues is not constrained by Complainants’ legal theories. Union Pacific is
entitled to discovery to present evidence regarding its own factual arguments and legal theories,
for example, arguments and theories about the significance to the rail industry of changes in
actual car ownership costs as compared with the formula adopted in Ex Parte No. 328, and in
particular, how those changes inform the reasonableness of zero-mileage rates. Cf. Decision
served Dec. 21, 2015 at 3 (denying motion to dismiss because the question of “whether [Board]
precedent should stand given changes in the railroad industry” is “an issue that . . . has not been
fully briefed”). Indeed, as shown above, Complainants’ own discovery requests to Union Pacific

are unconstrained by the Association Complainant’s current legal theory.

% Id., DR 8.
T Id., DR 15.
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G. Documents Relating to Studies of Compensation for Tank Car Ownership
Costs or Zero-Mileage Rates as Compared with Rate Terms Providing for
Payment of Mileage Allowances (Document Request Nos. 6, 7, and 8)

Union Pacific’s discovery requests also include three requests for documents that relate to
studies, analyses, or reports addressing the relationship between mileage allowance levels and
tank car ownership costs, or relating to compensation paid by railroads for use of private cars
(which would include compensation through mileage allowances or zero-mileage rates).

The Association Complainants’ responses and objections.

ClI did not object to the requests and stated that it will produce responsive documents
within its “possession or control.” *® NAFCA, TFI, ACC objected to the alleged lack of a date
limitation on the requests, but stated that they will produce responsive documents within their
“possession, custody or control.”® AFPM objected to the requests on the same grounds it cited
in objecting to the production of cost information, but stated that it will produce responsive
documents.%

The relevance objections have no merit.

AFPM’s relevance objections to this cost-related information are off-base for the reasons
discussed above in Section F. Documents that relate to studies addressing compensation for tank
car ownership costs are highly relevant to this proceeding for the same reasons as more granular
information relating to tank car ownership costs is relevant, and Union Pacific is entitled to
documents relating to studies in the possession of Association Complainants’ members, not just

documents in the possession of the Association Complainants. Moreover, Complainants’ claim

38 Ex. 7, CI First Responses at 24-25.

% Ex. 6, NAFCA First Responses at 28-29; Ex. 8, TFI First Responses at 25-26; Ex. 9, ACC
First Responses at 25-26.

% Ex. 10, AFPM First Responses at 32-33.
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in Count II is that Union Pacific fails to compensate members of the Association Complainants
for their costs of providing tank cars through the payment of mileage allowances or reduced line-
haul rates. See Complaint 11 32-35. If the members of the Association Complainants have
documents or studies regarding a relationship between mileage allowance levels or zero-mileage
rates and tank car ownership costs, or studies more generally addressing compensation paid by
railroads for use of private cars, Union Pacific is entitled to discovery of those documents.

H. Documents Relating to Reasons for Moving Tank Cars to Repair Facilities
(Document Request Nos. 25-28 and 34-35)

Union Pacific’s discovery requests contain several requests for documents that relate to
the reasons tank cars move to repair facilities and the selection of the particular repair facilities.
The requests seek documents discussing the reasons for selecting repair facilities, negotiations
and contracts with repair facilities, communications between lessors and lessees regarding the
movement of tank cars to repair facilities, as well as documents discussing movements of tank
cars from one repair facility to another and plans for retrofitting tank cars.

The Association Complainants’ responses and objections.

NAFCA, TFI, ACC and AFPM objected to all the requests except Document Request
No. 26 as irrelevant.®’ NAFCA, TFI, ACC and AFPM objected to Document Request No. 26 as
overbroad and unduly burdensome.®> ACC also raised burden objections in response to

Document Request 25.% CI objected to all of the requests as irrelevant and unduly burdensome.**

61 gx. 16, NAFCA Second Responses at 4-5, 8-9; Ex. 18, TFI Second Responses at 3-5, 7-8; Ex.
19, ACC Second Responses at 3-5, 7-8; Ex. 20, AFPM Second Responses at 3-5, 7-8.

62 Ex. 16, NAFCA Second Responses at 4; Ex. 18, TFI Second Responses at 4; Ex. 19, ACC
Second Responses at 4; Ex. 20, AFPM Second Responses at 4.

63 Ex. 19, ACC Second Responses at 3-4.
6 Ex. 17, CI Second Responses at 3-4. 6-7.

34



However, in all cases but one, each Association Complainants ultimately stated that it has “no
documents within its possession or control that are responsive to this request.”®> ACC simply
rested on its objections to Document Request No. 25, which requested documents relating to
plans or proposals for retrofitting tank cars.*

The relevance objections have no merit.

The Association Complainants’ relevance objections have no merit. These document
requests go to issues at the core of Count I: they seek documents showing why tank cars move to
certain repair facilities, which will provide information about industry conditions that led Union
Pacific to adopt Item 55-C and the likely impact of Item 55-C in today’s rail marketplace—
especially its impact on shippers’ incentives to manage the nation’s tank car fleet efficiently.
These are precisely the issues the Board would consider if it were to accept Complainants’
argument that the Board should re-examine its policies permitting separate charges for empty
repair moves in light of supposedly changed industry conditions since 1987. See, e.g.,
Complainants’ Reply to Motion to Dismiss at 13 (“Twenty-eight years have passed since the ICC
decided /HB II, during which the rail industry has experience significant . . . changes that make it
appropriate for the Board to reexamine past policies, including the central issue in I/HB II of how
to equitably allocate the burden of empty repair movements among rail carriers.”).

The Association Complainants’ objections to Union Pacific’s requests for documents
regarding plans for retrofitting tank cars is especially meritless. Complainants expressly argued

that Item 55-C is unreasonable because it applies to movements for “retrofits” and that “[t]he

65 Bx. 16, NAFCA Second Responses at 4-5, 8-9; Ex. 17, CI Second Responses at 3-4, 6-7; Ex.
18, TFI Second Responses at 3-5, 7-8; Ex. 19, ACC Second Responses at 4-5, 7-8; Ex. 20,
AFPM Second Responses at 3-5, 7-8.

% Ex. 19, ACC Second Responses at 3-4.
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volume of empty tank car movements to repair shops to comply with” new rules regarding
retrofits “was not foreseen by the industry or the ICC.” Id. at 8. Union Pacific is plainly entitled
to explore evidence relating to car owners’ and shippers’ plans for retrofitting tank cars to
evaluate Complainants’ claims that new regulations regarding retrofitting tank cars create
“overarching factual and policy differences to distinguish /HB-II from this case.” Id.

The burden objections have no merit.

As for ACC’s claims that production of documents relating to retrofitting would be
burdensome, that boilerplate objection is not entitled to any weight. TFI and CI made similar
boilerplate objections, but ultimately stated that they have no responsive documents. If no other
Association Complainant has any responsive documents, it is highly unlikely that production of
documents would be unduly burdensome for ACC. Moreover, the request seeks a very narrow
set of documents that ACC should readily be able to identify and produce. To the extent that
ACC is objecting on behalf of its members, the same response applies: Union Pacific’s request
involves a narrowly defined set of documents that have been placed squarely at issue by the
Complainants.

L Documents Relating to Communications Between Lessors and Lessees
Regarding Mileage Allowances (Document Request No. 29)

Union Pacific’s discovery requests include a request for documents relating to

communications between tank car lessors and lessees regarding mileage allowances.

36



The Association Complainants’ responses and objections.

NAFCA, TFI, ACC and AFPM objected to this request as irrelevant.®’ CI objected to the
request as irrelevant and unduly burdensome.®® Each Association Complainants ultimately stated
that it has “no documents within its possession or control that are responsive to this request.”®

The relevance and burden objections have no merit.

The Association Complainants’ objections have no merit. Communications between tank
car lessors and lessees regarding mileage allowances are highly relevant to Count II, which
challenges Union Pacific’s use of zero-mileage rates rather than rates that provide for payment of
mileage allowances. See Complaint 1% 32-35. Such communications may shed light on the
reasons why shippers negotiate zero-mileage rates rather than rates that provide for the payment
of mileage allowances, and thus whether Union Pacific’s use of zero-mileage rates is reasonable.
The Association Complainants’ relevance objections and CI’s additional burden objection are
boilerplate objections that ignore the matters placed in issue by the very Complaint they
authored.

IV. CONCLUSION

The Board should compel the Association Complainants to respond to Union Pacific’s
discovery requests on behalf of their members. Alternatively, the Board should authorize Union
Pacific to subpoena the Association Complainants’ members to obtain the information at issue.

Finally, the Board should make clear that it will impose appropriate sanctions if the Association

57 Ex. 16, NAFCA Second Responses at 5-6; Ex. 18, TFI Second Responses at 5; Ex. 19, ACC
Second Responses at 5; Ex. 20, AFPM Second Responses at 5.

68 Ex. 17, CI Second Responses at 4-5.

% Ex. 16, NAFCA Second Responses at 5-6; Ex. 17, CI Second Responses at 4-5; Ex. 18, TFI
Second Responses at 5; Ex. 19, ACC Second Responses at 5; Ex. 20, AFPM Second Responses
at 5.
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Complainants attempt to use information that they refused to produce in discovery as part of
their evidentiary submissions.

Respectfully submitted,

P = )

LOUISE A. RINN MICHAEL L. ROSENTHAL
CRAIG V. RICHARDSON KAVITA PILLAI
DANIELLE E. BODE Covington & Burling LLP
Union Pacific Railroad Company One CityCenter

1400 Douglas Street 850 Tenth Street, NW
Omaha, Nebraska 68179 Washington, D.C. 20001
(402) 544-3309 (202) 662-6000

Attorneys for Union Pacific Railroad Company

May 17, 2016
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CERTIFICATE OF SERVICE
I hereby certify that on this 17th day of May, 2016, I caused a copy of the foregoing
document to be served by first-class mail, postage prepaid, or a more expeditious manner of

delivery, on all of the parties of record in NOR 42144, as shown below:

Thomas W. Wilcox, Esq. Jeffrey O. Moreno, Esq.
GKG Law, P.C. Thompson Hine LLP

The Foundry Building 1919 M Street, NW, Suite 700
1055 Thomas Jefferson Street, NW, Suite 500  Washington, DC 20036
Washington, DC 20007 (By Hand)

(By Hand)

Paul M. Donovan, Esq. Justin A. Savage, Esq.
Laroe, Winn, Moerman & Donovan Hogan Lovells US LLP
1250 Connecticut Avenue, NW, Suite 200 555 Thirteenth Street, NW
Washington, DC 20036 Washington, DC 20004
(By Hand) (By Hand)

Bruce Oakley,

Heaven Chee, Esq.

Hogan Lovells US LLP

700 Louisiana Street, Suite 4300
Houston, TX 77002

(By First Class Mail)

I also caused a copy of the foregoing document to be served by hand on Administrative Law
Judge John P. Dring, Federal Energy Regulatory Commission Office of Administrative Law

Judges, 888 First Street, N.E., Washington DC 20426.

R

Michael L. Rosenthal
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ATTACHMENT A



SUMMARY OF DOCUMENTS OR INFORMATION IN POSSESSION OF
ASSOCIATION COMPLAINANTS

Category

Requests

Association Responses

Tank Car Leases

Interrogatory Nos. 3-10

Document Request Nos. 14-16, 33

No Responsive Information

Tank Car Movements and
Work Performed at Repair
Facilities

Interrogatory Nos. 14-18

No Responsive Information

Empty Mileage Charges
Paid or Received

Interrogatory Nos. 19-21

Document Request No. 23

No Responsive Information

Information Relating to
Union Pacific’s Adoption
of Item

55-C

Interrogatory No. 22

Will search association (not
member) documents

Interrogatory No. 23

No Responsive Information

Document Request No. 17

Will search association (not
member) documents

Requests for Payment of
Mileage Allowances or
Reduced Line-Haul Rates

Interrogatory Nos. 24-27

No Responsive Information
(except NAFCA and CI will
search association documents)

Interrogatory No. 34

No Responsive Information

Document Request Nos. 10-13

Will search association (not
member) documents (except
AFPM simply objected)

Tank Car Ownership and
Maintenance Costs

Interrogatory Nos. 30-33

No Responsive Information

Document Request Nos. 4, 5, 9

Will search association (not
member) documents

Document Request Nos. 18-22

No Responsive Information

Studies of Compensation
for Tank Car Ownership
Costs or Rate
Comparisons

Document Request Nos. 6-8

Will search association (not
member) documents

Reasons for Moving Tank
Cars to Repair Facilities

Document Request Nos. 25-28,
34-35

No Responsive Information
(except ACC simply objected
to Request No. 25)

Communications Between
Lessors and Lessees
Regarding Mileage
Allowances

Document Request No. 29

No Responsive Information
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BEFORE THE
SURFACE TRANSPORTATION BOARD

NORTH AMERICAN FREIGHT CAR
ASSOCIATION; AMERICAN FUEL &
PETROCHEMICALS MANUFACTURERS;
THE CHLORINE INSTITUTE; THE
FERTILIZER INSTITUTE; AMERICAN
CHEMISTRY COUNCIL; ETHANOL
PRODUCTS, LLC D/B/A POET ETHANOL
PRODUCTS; POET NUTRITION, INC.; and
CARGILL INCORPORATED,

NOR 42144

Complainants,
V.
UNION PACIFIC RAILROAD COMPANY,

Defendant.

N e e e N N N N N N N N N N N N N N N

UNION PACIFIC’S FIRST SET OF DISCOVERY REQUESTS
TO NORTH AMERICAN FREIGHT CAR ASSOCIATION

Pursuant to 49 C.F.R. 88 1114.26 and 1114.30, Union Pacific Railroad Company requests
that North American Freight Car Association (“NAFCA”) produce documents and information
responsive to the following requests to Michael L. Rosenthal at Covington & Burling LLP, One

CityCenter, 850 Tenth Street, NW, Washington, D.C. 20001, no later than May 15, 2015.

DEFINITIONS
A. “Car Owner” means the Person to whom a tank car’s reporting mark is assigned.
B. “Communication” means any transmission or receipt of information by one or

more Persons and/or between two or more Persons by means including but not limited to
telephone conversations, letters, telecopies, electronic mail, text messages, written memoranda,

and in-person conversations.



C. “Complaint” refers to the complaint filed in this matter on March 31, 2015.

D. “Document” means all types of documents that are subject to discovery under the
Board’s rules at 49 C.F.R. § 1114.30(a)(1). “Document” includes every copy of a document that
is not identical to the original or any other copy.

E. “Identify” when used with respect to a movements of a rail car means to state the
waybill number, the date the movement began, the car number, the origin, the destination, the
carriers in the route, any interchange points, and the total miles.

F. “Identify” when used with respect to a communication means to state the method
of communication (e.g., in person, by telephone, by email), the persons participating in the
communication and anyone receiving a copy of the communication, and the date of the
communication and to state in general terms the content of the communication.

G. “Identify” when used with respect to a lease agreement means to state the parties
to the agreement, the date of the agreement and any amendments, the term of the agreement, the
cars subject to the agreement, and the date the lessee took possession of the cars.

H. “Item 55-C” means Item 55-C in UP Tariff 6004.

. “NAFCA Member” means any entity of any kind that is a member of NAFCA,
including any subsidiary or affiliate of that entity.

J. “Person” means a corporation, company, partnership, or natural person.

K. “Repair Facility” means any facility that cleans, lines, relines, maintains,
modifies, repairs, or retrofits tank cars.

L. “Union Pacific” means Union Pacific Railroad Company and its predecessor

railroads.



M. “You” and “Your” refer to NAFCA and any NAFCA Member, as well as
NAFCA’s committees, subcommittees, and any of its employees, agents, officers, directors,
advisors, independent contractors, expert consultants, and all other Persons acting or who have
acted on its behalf.

INSTRUCTIONS

1. Unless a different time period is specified, these requests cover the period from
January 1, 1987 to the time responsive information and documents are served on Union Pacific.

2. For each and every document request, You are required to produce any
documents in the possession, custody, or control of NAFCA or a NAFCA Member and to state
the source of the documents (i.e., state the name of the NAFCA Member that has possession,
custody, or control of the documents).

3. If NAFCA or a NAFCA Member for any reason withholds documents or
information responsive to any of these requests, You should state the specific factual and legal
basis for doing so and produce documents or information for any part of the request or
interrogatory that is not alleged to be objectionable or to call for production of protected
information. If NAFCA or a NAFCA Member withholds documents on the basis of a claimed
privilege or attorney work product, then for each such document, You should provide the
following information: the document’s date, type (e.g., letter, memo, notes), author(s),
addressee(s), other recipient(s), general subject matter, and the basis for withholding the
document.

4. Identify all persons who provided information for each response, and state which

response(s) the person provided information for.



5. These requests are continuing in character so as to require You to supplement in
accordance with 49 C.F.R. § 1114.29.

INTERROGATORIES

Interrogatory No. 1

Identify each current NAFCA Member and the number of tank cars each member
currently (a) owns or (b) uses pursuant to a lease agreement.

Interrogatory No. 2

Is NAFCA or any NAFCA Member seeking reparations or damages for transportation
provided under contracts under Count | of the Complaint? If so, identify the member(s) and
contract(s).

Interrogatory No. 3

Does any NAFCA Member that leases tank cars to another Person have a lease agreement
under which the Car Owner will retain some or all of any mileage allowances paid on those cars?
If so, identify the member(s) and the lease agreement(s).

Interrogatory No. 4.

Does any NAFCA Member that leases tank cars to another Person have a lease agreement
under which the Car Owner must pass along to the lessee some or all of any mileage allowances
paid on those cars? If so, identify the member(s) and the lease agreement(s).

Interrogatory No. 5

Does any NAFCA Member that leases tank cars from another Person have a lease
agreement under which the Car Owner will retain some or all of any mileage allowances paid on

those cars? If so, identify the member(s) and the lease agreement(s).



Interrogatory No. 6.

Does any NAFCA Member that leases tank cars from another Person have a lease
agreement under which the Car Owner must pass along to the lessee some or all of any mileage
allowances paid on those cars? If so, identify the member(s) and the lease agreement(s).

Interrogatory No. 7

Does any NAFCA Member that leases tank cars to another Person have a lease agreement
under which the lessee must make a payment to the Car Owner if the total empty miles moved by
the lessee’s cars that are subject to lease exceed the total loaded miles moved by the lessee’s cars
that are subject to the lease by more than a specified amount or percentage? If so, identify the
member(s) and the lease agreement(s).

Interrogatory No. 8

Does any NAFCA Member that leases tank cars to another Person have a lease agreement
under which the lessee is not required to make a payment to the Car Owner if the total empty
miles moved by the lessee’s cars that are subject to the lease exceed the total loaded miles moved
by the lessee’s cars that are subject to the lease by more than a specified amount or percentage?
If so, identify the member(s) and the lease agreement(s).

Interrogatory No. 9

Does any NAFCA Member that leases tank cars from another Person have a lease
agreement under which the lessee must make a payment to the Car Owner if the total empty
miles moved by the lessee’s cars that are subject to the lease exceed the total loaded miles moved
by the lessee’s cars that are subject to the lease by more than a specified amount or percentage?

If so, identify the member(s) and the lease agreement(s).



Interrogatory No. 10

Does any NAFCA Member that leases tank cars from another Person have a lease
agreement under which the lessee is not required to make a payment to the Car Owner if the total
empty miles moved by the lessee’s cars that are subject to the lease exceed the total loaded miles
moved by the lessee’s cars that are subject to the lease by more than a specified amount or
percentage? If so, identify the member(s) and the lease agreement(s).

Interrogatory No. 11

Does NAFCA contend that when a private tank car is furnished to Union Pacific by a
Person that is a lessee of the car, Union Pacific is required to pay a mileage allowance to (a) the
lessee, or (b) the lessor? If NAFCA contends that the answer depends on the circumstances, state
the circumstances that NAFCA contends are relevant.

Interrogatory No. 12

Does NAFCA contend that when a Person that is not the Car Owner directs Union Pacific
to move an empty private tank car to or from a Repair Facility, Union Pacific can recover the
costs associated with the empty miles only from the Car Owner? If NAFCA contends that the
answer depends on the circumstances, state the circumstances that NAFCA contends are
relevant.

Interrogatory No. 13

Does NAFCA contend that Union Pacific may not provide common carrier transportation
in private tank cars under zero-mileage rates? If NAFCA contends that the answer depends on

the circumstances, state the circumstances that NAFCA contends are relevant.



Interrogatory No. 14

Separately for each NAFCA Member, identify each movement of an empty tank car
owned or leased by the member to or from a Repair Facility, and identify the Repair Facility to
or from which the car moved and the work performed at the Repair Facility.

Interrogatory No. 15

Separately for each NAFCA Member, identify each movement for which the member has
been assessed a charge under Item 55-C and for which the member is seeking reparations under
Count 1, and identify the amount of the charge, the Repair Facility to or from which the car
moved, and the work performed at the Repair Facility.

Interrogatory No. 16

Separately for each NAFCA Member, identify each movement for which the member has
been assessed a charge by a railroad other than Union Pacific for the movement of a private tank
car to a Repair Facility, and identify the railroad that assessed the charge, and amount of the
charge, and whether the member paid the charge.

Interrogatory No. 17

Separately for each NAFCA Member that is a Car Owner, and separately by each car
reporting mark assigned to the member, and separately for each year from 1987 through 2014,
with respect to that member’s tank cars, state:

a. The number of loaded miles the cars moved on Union Pacific

b. The total number of loaded miles the cars moved on all railroads

c. The number of empty miles the cars moved on Union Pacific

d. The total number of empty miles the cars moved on all railroads

e. The number of empty miles on Union Pacific associated with the cars’ movements to
or from Repair Facilities



f.

The total number of empty miles on all railroads associated with the cars” movements
to or from Repair Facilities

Interrogatory No. 18

Separately for each NAFCA Member that leased tank cars from another Person, and

separately by each car reporting mark for tank cars the member furnished to Union Pacific or

other railroads but did not own, and separately for each year from 1987 through 2014, state:

a.

b.

The number of loaded miles the cars moved on Union Pacific
The total number of loaded miles the cars moved on all railroads
The number of empty miles the cars moved on Union Pacific
The total number of empty miles the cars moved on all railroads

The number of empty miles on Union Pacific associated with the cars” movements to
or from Repair Facilities

The total number of empty miles on all railroads associated with the cars” movements
to or from Repair Facilities

Interrogatory No. 19

Separately for each NAFCA Member, and separately by each car reporting mark assigned

to the member, state the amount billed to the member pursuant to the Freight Tariff RIC 6007-

Series for empty mileage associated with movements of tank cars, separately for each year from

1987 through 2014.

Interrogatory No. 20

Separately for each NAFCA Member, and separately by each car reporting mark assigned

to the member, state the amount the member charged Persons leasing the member’s tank cars for

cost associated with empty mileage movements by those cars, separately for each such lessee,

separately for each year from 1987 through 2014.



Interrogatory No. 21

Separately for each NAFCA Member, and separately by each car reporting mark for tank
cars the member furnished to Union Pacific or other railroads but that were not owned by the
member, state the amount the Car Owner billed the member to cover costs associated with empty
mileage movements by those cars, separately for each year from 1987 through 2014, and
separately for each lease agreement, if cars were subject to different lease agreements during a
calendar year.

Interrogatory No. 22

Separately for each NAFCA Member, identify all communications regarding Union
Pacific’s adoption of charges for empty movements of tank cars in Item 55-C with:

a. Other Persons within the member’s company

b. Persons to whom the member leases tank cars

c Persons from whom the member leases tank cars

d. Repair Facilities

e. Union Pacific

f. NAFCA

g. Other NAFCA members

h. Other Complainants

Interrogatory No. 23

Separately for each NAFCA Member, describe all changes in the member’s practices
related to sending tank cars to Repair Facilities that have resulted from Union Pacific’s adoption

of Item 55-C.



Interrogatory No. 24

Separately for each NAFCA Member, identify all communications between the member
and Union Pacific in which the member asked Union Pacific to establish rates for movements in
tank cars that included payment of a mileage allowance.

Interrogatory No. 25

Separately for each NAFCA Member, identify all communications between the member
and a railroad other than Union Pacific in which the member asked the railroad to establish rates
for movements in tank cars that included payment of a mileage allowance.

Interrogatory No. 26

Separately for each NAFCA Member, identify all communications between the member
and Union Pacific in which the member asked Union Pacific to establish reduced line-haul rates
to reflect the member’s furnishing tank cars.

Interrogatory No. 27

Separately for each NAFCA Member, identify all communications between the member
and a railroad other than Union Pacific in which the member asked the railroad to establish
reduced line-haul rates to reflect the member’s furnishing tank cars.

Interrogatory No. 28

Separately for each NAFCA Member, identify each movement for which the member
seeks damages under Count Il, the price document (i.e., contract, tariff, exempt quotation) under
which the movement occurred, and state whether the member paid the line-haul transportation
charge and whether the member was the Car Owner or leased the car from the Car Owner. If the

member did not pay the line-haul transportation charge, identify the Person that paid the charge.
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Interrogatory No. 29

Separately for each car movement identified in response to Interrogatory No. 28, state
(a) the amount Union Pacific charged for line-haul transportation of the movement, and (b) the
amount the member contends Union Pacific should have charged for line-haul transportation of
the movement under zero-mileage rates to compensate the member for furnishing the car.

Interrogatory No. 30

Separately for each NAFCA Member that is a Car Owner, with regard to each tank car
owned by the member, state:

a. Car number

b. Year the car was built

c. Year the car was acquired

d. Car’s cost as acquired

e. Costs of any subsequent modifications or additions to the car

f. Total loaded miles moved, separately for each year from 2005 through 2014

g. Total empty miles moved, separately for each year from 2005 through 2014

h. Costs for programmed maintenance of valves, separately for each year from 2005
through 2014

i. Other maintenance costs, separately for each year from 2005 through 2014
J.  Costs for car cleaning, separately for each year from 2005 through 2014

k. Repair costs, separately for each year from 2005 through 2014

I. Storage costs, separately for each year from 2005 through 2014

m. Taxes paid on the car, separately for each year from 2005 through 2014

n. Total number of empty movements to or from Repair Facilities, separately for each
year from 2005 through 2014

11



Total number of miles associated with empty movements to or from Repair Facilities,
separately for each year from 2005 through 2014

Total payments received from lessees, if any, separately for each year from 2005
through 2014

Payments received from lessees for maintenance and repair costs incurred by the Car
Owner, separately for each year from 2005 through 2014

Payments to/credits to lessees for maintenance and repair costs incurred by lessees,
separately for each year from 2005 through 2014

The lease agreement(s) that governed use of the car in each year from 2005 through
2014

Interrogatory No. 31

Separately for each NAFCA member that is a lessee of tank cars, for each tank car used

by the member pursuant to a lease, state:

a.

b.

C.

Car number
Loaded miles moved, separately for each year from 2005 through 2014
Empty miles moved, separately for each year from 2005 through 2014

Costs for programmed maintenance of valves incurred by the lessee, separately for
each year from 2005 through 2014

Other maintenance costs incurred by the lessee, separately for each year from 2005
through 2014

Costs for car cleaning incurred by the lessee, separately for each year from 2005
through 2014

Repair costs incurred by the lessee, separately for each year from 2005 through 2014
Storage costs incurred by the lessee, separately for each year from 2005 through 2014

Number of empty movements to or from repair shops, separately for each year from
2005 through 2014

Number of miles associated with empty movements to or from Repair Facilities,
separately for each year from 2005 through 2014
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Total payments to the lessor, separately for each year from 2005 through 2014

Payments/credits received from the lessor for maintenance and repair costs as
reimbursement for costs incurred by the lessee, separately for each year from 2005
through 2014

Payments made to the lessor for maintenance and repair costs incurred by the lessor,
separately for each year from 2005 through 2014

The lease agreement(s) that governed use of the car in each year from 2005 through
2014

Interrogatory No. 32

Separately for each NAFCA Member that is a Car Owner, separately for each year from

2005 through 2014, state:

a.

b.

Number of tank cars owned
Total number of rail cars owned

Taxes on fixed property used for repair, cleaning, maintenance, or storage of (i) tank
cars, or (ii) all cars (if separate data for tank cars are not available)

Depreciation on fixed property used for repair, cleaning, maintenance, or storage of
(i) tank cars, or (ii) all cars (if separate data for tank cars are not available)

Insurance on fixed property used for repair, cleaning, maintenance, or storage of
(i) tank cars, or (ii) all cars (if separate data for tank cars are not available)

Rentals on track and other property when used for repair, cleaning, maintenance, or
storage of (i) tank cars, or (ii) all cars (if separate data for tank cars are not available)

Insurance paid on (i) tank cars, or (ii) all cars (if separate data for tank cars are not
available)

Market value of machinery used for repair, cleaning, or maintenance of (i) tank cars,
or (ii) all cars (if separate data for tank cars are not available)

Costs for repair of shop machinery used for repair, cleaning, or maintenance of
(i) tank cars, or (ii) all cars (if separate data for tank cars are not available)

Market value of material inventory used for repair, cleaning, or maintenance of
(1) tank cars, or (ii) all cars (if separate data for tank cars are not available)
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k. Wages and benefits paid to employees engaged in repair, cleaning, or maintenance of
(i) tank cars, or (ii) all cars (if separate data for tank cars are not available)

I. Payroll taxes paid in connection with employees engaged in repair, cleaning, or
maintenance of (i) tank cars, or (ii) all cars (if separate data for tank cars are not
available)

m. Payments for injuries or death during repairs when not covered by insurance for
repairs of (i) tank cars, or (ii) all cars (if separate data for tank cars are not available)

n. Payments to third parties that are not directly allocated to specific cars for tank car
(i) repair, (ii) cleaning, (iii) maintenance, or (iv) storage (or payments to third parties
for repair, cleaning, etc. for all cars, if separate data for tank cars are not available)

0. Any costs of owning and operating tank cars owned by the member that are not
addressed in subsections a-n

Interrogatory No. 33

Separately for each NAFCA Member that is a lessee of tank cars, and separately for each
year from 1987 through 2014, state:

a. Number of tank cars used under a lease agreement, separately for each lease
agreement

b. Separately for each Car Owner and for each lease agreement, payments to Car
Owners that are not directly allocated to specific cars, for tank car (i) repair,
(i) cleaning, (iii) maintenance, or (iv) storage

Interrogatory No. 34

Separately for each NAFCA Member, and separately for each year from 1987 through
2014, state:

a separately by railroad (i) the number of tank cars movements for which the member
was paid a mileage allowance, (ii) the total number of miles on which the member
was paid allowances, and (iii) the total amount of allowances paid

b. separately by railroad (i) the number of tank car movements for which the member

was not paid a mileage allowance, and (ii) the total number of miles on which the
member was not paid allowances
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Interrogatory No. 35

With regard to the allegation in Paragraph 17 of the Complaint that “the cost of owning
and maintaining tank cars . . has increased” over the past 30 years, state on an annual basis:

a. The costs of owning tank cars over the past 30 years

b. The cost of maintaining tank cars over the past 30 years

Interrogatory No. 36

With regard to the allegation in Paragraph 33 of the Complaint that Union Pacific “does
not offer or negotiate reduced line-haul rates on movements using Association Complainants’
members’ rail tank cars . . . in lieu of paying mileage allowances, in order to compensate for such
use as required by law,” state the amount by which You contend Union Pacific’s line-haul rates
should have been reduced to compensate for the use of rail tank cars furnished by NAFCA

Members and explain the basis for that amount.

DOCUMENT REQUESTS

Document Request No. 1

Produce all documents identified in Your answers to the Interrogatories.

Document Request No. 2

Produce all documents, regardless of date, supporting Your allegation in Paragraph 17 of
the Complaint that “the cost of owning and maintaining tank cars” has increased “over the past

30 years.”

Document Request No. 3

Produce all documents, regardless of date, supporting Your allegation in Paragraph 33 of
the Complaint that Union Pacific “does not offer or negotiate reduced line-haul rates on

movements using Association Complainants’ members’ rail tank cars.”
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Document Request No. 4

Produce all documents, regardless of date, that contain, reflect, or otherwise refer or
relate to any study, analysis, or report of the cost of owning tank cars.

Document Reguest No. 5

Produce all documents, regardless of date, that contain, reflect, or otherwise refer or
relate to any study, analysis, or report of the cost of maintaining tank cars.

Document Request No. 6

Produce all documents, regardless of date, that contain, reflect, or otherwise refer or
relate to any study, analysis, or report of the level of any line-haul rate(s) under zero-mileage
terms as compared with rate terms providing for payment of mileage allowances.

Document Request No. 7

Produce all documents, regardless of date, that contain, reflect, or otherwise refer or
relate to any study, analysis, or report of the relationship between mileage allowance levels and
tank car ownership costs.

Document Request No. 8

Produce all documents, regardless of date, that contain, reflect, or otherwise refer or
relate to any study, analysis, or report of compensation paid by railroads for use of private cars.

Document Request No. 9

Produce all documents, regardless of date, that contain, reflect, or otherwise refer or

relate to any study, analysis, or report of the costs of moving empty cars.

16



Document Reguest No. 10

Produce all documents regardless of date, that contain, reflect, or otherwise refer or relate
to a request that Union Pacific establish rates for transportation in tank cars that include payment
of mileage allowances.

Document Request No. 11

Produce all documents, regardless of date, that contain, reflect, or otherwise refer or
relate to a request that a railroad other than Union Pacific establish rates for transportation in
tank cars that include payment of mileage allowances.

Document Request No. 12

Produce all documents, regardless of date, that contain, reflect, or otherwise refer or
relate to a request that Union Pacific establish lower rates for transportation in tank cars to reflect
a NAFCA Member’s furnishing tank cars.

Document Request No. 13

Produce all documents, regardless of date, that contain, reflect, or otherwise refer or
relate to a request that a railroad other than Union Pacific establish rates for transportation in
tank cars to reflect a NAFCA Member’s furnishing tank cars.

Document Request No. 14

Produce a copy of each lease under which a NAFCA Member is the lessee of tank cars
furnished to Union Pacific in any year from 1987 through 2015.

Document Reguest No. 15

Produce a copy of each lease under which a NAFCA Member is the lessor of tank cars

furnished to Union Pacific in any year from 1987 through 2015.
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Document Request No. 16

With respect to the leases produced in response to Document Request Nos. 14 and 15,
produce documents sufficient to identify which tank cars were subject to each lease.

Document Request No. 17

Produce all documents that refer or relate to Item 55-C.

Document Request No. 18

Separately for each year from 1987 through 2014, produce documents sufficient to show
Your costs of owning tank cars, as well as the extent to which those costs are reimbursed by
lessees of Your tank cars.

Document Request No. 19

Separately for each year from 1987 through 2014, produce documents sufficient to show
Your costs of maintaining tank cars that You own or lease to another Person, as well as the
extent to which those costs are reimbursed by lessees of Your tank cars.

Document Reguest No. 20

Separately for each year from 1987 through 2014, produce document sufficient to show
Your costs of maintaining tank cars that that You lease from another Person, as well as the extent
to which those costs are reimbursed by the lessor.

Document Request No. 21

Separately for each year from 1987 through 2014, for tank cars that You lease from
another Person, produce documents sufficient to show Your payments to the lessor as

reimbursement for the lessor’s costs of owning the cars.
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Document Request No. 22

Separately for each year from 1987 through 2014, for tank cars that You lease from
another Person, produce documents sufficient to show Your payments to the lessor as
reimbursement for the lessor’s costs of maintaining the cars.

Document Request No. 23

Produce all documents relating to payments made pursuant to the Freight Tariff RIC

6007-Series for empty mileage associated with movements of tank cars from 1987 through 2014.

/s/Michael L. Rosenthal

GAYLA L. THAL MICHAEL L. ROSENTHAL
LOUISE A. RINN CAROLYN F. CORWIN
DANIELLE E. BODE Covington & Burling LLP
JEREMY M. BERMAN One CityCenter

Union Pacific Railroad Company 850 Tenth Street, NW

1400 Douglas Street Washington, D.C. 20001
Omaha, Nebraska 68179 (202) 662-6000

(402) 544-3309
Attorneys for Union Pacific Railroad Company

April 30, 2015
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CERTIFICATE OF SERVICE
I hereby certify that on this 30th day of April, 2015, | caused a copy of the foregoing
document to be served by e-mail or first-class mail, postage prepaid, on all of the parties of

record in NOR 42144:

/s/ Michael L. Rosenthal
Michael L. Rosenthal
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EXHIBIT 2



BEFORE THE
SURFACE TRANSPORTATION BOARD

NORTH AMERICAN FREIGHT CAR
ASSOCIATION; AMERICAN FUEL &
PETROCHEMICALS MANUFACTURERS;
THE CHLORINE INSTITUTE; THE
FERTILIZER INSTITUTE; AMERICAN
CHEMISTRY COUNCIL; ETHANOL
PRODUCTS, LLC D/B/A POET ETHANOL
PRODUCTS; POET NUTRITION, INC.; and
CARGILL INCORPORATED,

NOR 42144

Complainants,
V.
UNION PACIFIC RAILROAD COMPANY,

Defendant.

N e e e N N N N N N N N N N N N N N N

UNION PACIFIC’S FIRST SET OF DISCOVERY REQUESTS
TO THE CHLORINE INSTITUTE

Pursuant to 49 C.F.R. 88 1114.26 and 1114.30, Union Pacific Railroad Company requests
that The Chlorine Institute (“CI”) produce documents and information responsive to the
following requests to Michael L. Rosenthal at Covington & Burling LLP, One CityCenter, 850

Tenth Street, NW, Washington, D.C. 20001, no later than May 15, 2015.

DEFINITIONS
A. “Car Owner” means the Person to whom a tank car’s reporting mark is assigned.
B. “Communication” means any transmission or receipt of information by one or

more Persons and/or between two or more Persons by means including but not limited to
telephone conversations, letters, telecopies, electronic mail, text messages, written memoranda,

and in-person conversations.



C. “Complaint” refers to the complaint filed in this matter on March 31, 2015.

D. “Document” means all types of documents that are subject to discovery under the
Board’s rules at 49 C.F.R. § 1114.30(a)(1). “Document