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Page 106

1        Q.   -- bottom of the page, you state, "We have been

2   engaged in active discussions with several shippers

3   interested in restoring rail service via the

4   Woodinville-Bellevue line segment."

5             You see that statement?

6        A.   I see that.

7        Q.   So I'm going to ask you about CalPortland and Bob

8   Wolford in a minute.  I know about those two.

9        A.   Okay.

10        Q.   Tell me about all the others.  Who else have you

11   been engaged in active discussions with?

12        A.   We're not talking about hundreds, but on our

13   other lines, we have some trans-loaders.  Trans-loader is

14   someone who has a warehouse or an open yard, hard surfaced

15   yard, maybe a security fence around it, and has a rail

16   siding where stuff from all over the country can be shipped

17   by rail, which is cheaper per mile than by truck.  Can be

18   shipped by rail into the Puget Sound region, unloaded from

19   the railcars, warehoused inside or outside, depending on

20   the needs of the product, and then delivered the last few

21   miles.  In the trucker 's view, the last few miles is at

22   least 150, if not 200 miles.  That's a short haul for them

23   these days on the freeways.

24             So customer whose product is in the train gets it

25   moved 95 percent of the way across the country at the
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1   lowest possible rates because the rails are cheaper than

2   the trucks by a factor of about 25 percent.  And so that is

3   a business called trans-loading, to get the product out of

4   the railcars onto the ground or into a warehouse and send

5   the boxcar, empty boxcar back to Burlington Northern.  And

6   then call the customer, Okay, your stuff has landed here,

7   safe, no damage, and they make a deal to -- as to what the

8   delivery schedule would be for the product.  Maybe it's one

9   chunk and it all goes on one truck or maybe it's something

10   else.  They dole it out month after month.

11             So I have two of those.  We have two quite active

12   trans-loaders on our line in Puyallup.  And I've talked to

13   those people about possible opportunity in Bellevue or

14   Woodinville or Maltby.  And those guys are always, their

15   ears perk up.  And they're little guys, like us, in most

16   cases.  And these people with, you know, some limits on

17   their finances.  They like the idea of them having another

18   one of these distribution center reloads, trans-loading

19   facility.

20             And so, it's hard for them to get too excited

21   when all we are is in court, and we're the little guys

22   against people with money they haven't counted yet.  So you

23   can only get them so excited about it, all right.

24             But those people, if we are able to make a deal

25   to get down to Bellevue, it goes right through Totem Lake
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1   where there's about, at least ten warehouses that use --

2   that are right there to be served by rail, in some cases

3   the sidings are still there even.  What's inside of them,

4   indoor basketball courts and all kinds of adaptive reuses.

5        Q.   Mr. Cole, we're going to get out of here at some

6   point today if you would just focus on --

7        A.   I'm answering your question.  Have we talked to

8   other trans-loaders, to other people who would be

9   interested, the answer is yes.  If you want to settle that,

10   that's it.

11        Q.   I want to know about the shippers interested in

12   restoring rail service to serve businesses on the

13   Woodinville-Bellevue segment, the line.  That, as I said --

14        A.   That's the guys I've been talking about.

15        Q.   Who are they?

16        A.   I'm not giving you the names.

17        Q.   You're going to have to.

18        A.   I don't know that I do.

19        Q.   Okay.

20                  MR. COHEN:  Mr. Montgomery, you should -- I

21   won't address this to you.

22                  MR. MONTGOMERY:  Thank you.

23        Q.   (By Mr. Cohen)  I'm afraid, Mr. Cole, that if you

24   don't share that information -- I can't even advise you.

25             Who are the names of the shippers you've been
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1   talking to about providing service on the

2   Woodinville-Bellevue segment?  Name all of them.

3        A.   Do I have to do this?  These guys are already

4   busy with their businesses, they're not big-time operators

5   like Boeing or something.  They don't need to be given a

6   bumpy ride by people who don't want them to come to

7   Kirkland and Bellevue.  What do I do here?

8                  MR. MONTGOMERY:  I can't instruct you not to

9   answer.  It's your call.

10                  THE WITNESS:  I don't know.  What happens to

11   me if I don't answer?  You're shaking your head, what does

12   that mean?

13        Q.   (By Mr. Cohen)  Mr. Cole, you made a

14   representation to the Surface Transportation Board that

15   Ballard Terminal Railroad is in active discussions with

16   several shippers interested in restoring rail service via

17   the Woodinville-Bellevue line segment.  You mentioned two

18   of them.  We're going to talk about them shortly.  I want

19   to know if there are any others, and if so, who they are?

20        A.   I get calls from people in Portland, from people

21   in Longview, from people in Spokane, they're often small

22   trucking companies that have their toe in the trans-loading

23   operation somewhere in those cities.  I get -- it isn't

24   like I get the call every day, but I get calls for those

25   kind of people wondering about opportunities that might be
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Page 110

1   on our lines, our three lines here in the Northwest part of

2   the state.  And I've made some notes on a couple of those

3   phone conversations.

4             But some of them I talk to and say, Well, these

5   things are a possibility, why don't we try to get together

6   sometime, drive up here and I'll show you what we've got

7   and see if there's land that can be developed that would

8   work that we already control.  That's what's going on today

9   down there where they dumped another, I don't know, 200

10   tons of rock on the acre parcel without me being there.

11             I -- I -- doesn't seem right to me that they

12   should come under whatever pressure you guys will apply to

13   them just because they suggested they had an interest in

14   trans-loading opportunity in the Northwest.

15        Q.   Okay.  So you're not willing to provide those

16   names?

17        A.   I'm afraid of what you would do to them.  And it

18   could end up that they say, Well, that guy Cole, he just --

19   we were pestered to death and subpoenaed and so forth and

20   so on.  They're not going to like that.  Can you make some

21   kind of a pledge that you'll just talk to them and be nice

22   and not give them a bunch of guff and make them be sitting

23   in this chair next week?

24        Q.   I can't give you that assurance.

25        A.   Then that's not a very good deal.  What kind of

Page 111

1   justice is this?  How does this work?

2        Q.   Okay.  You answered an interrogatory stating that

3   you had spoken with General Mills?

4                  MR. MONTGOMERY:  Objection to the extent it

5   mischaracterizes the interrogatory.

6        Q.   (By Mr. Cohen)  Do you recall that answer?

7                  MR. MONTGOMERY:  Same objection.

8                  THE WITNESS:  I actually haven't spoken to

9   General Mills.

10                  MR. FERGUSON:   It's Exhibit  37.

11                  THE WITNESS:  I spoke to them a couple of

12   years ago when, to our surprise, the stream of flour

13   carrying, pressure differential cars, all of a sudden came

14   to life again.  And I'm looking on -- we get a daily report

15   every morning at 3:30, all the cars in North America that

16   are inbound to our three railroads.  It's broken up by the

17   three railroads.  Sometimes I print them off.

18             But anyway, there was -- I see General Mills.  I

19   called them up.  I said, Hey, what is going on?  The

20   pipeline of flour back to the Safeway bakery in Bellevue is

21   open again?  And the guy said, Yes.  I said, Well, that's a

22   nice pleasant surprise.  And he said, Yeah, he said, we got

23   the contract back.  Something to that effect.  It was not a

24   long conversation.  It was the manager of the mill or

25   something, I guess.  I don't know for sure who it was, but

Page 112

1   it was just a confirmation that somehow the nation's

2   network for moving all these freight cars to the place

3   they're really supposed to go to hadn't screwed up and

4   reverted back to something from ten months ago or

5   something.  It was true, it came.

6             So that was my -- that was the extent of my talk

7   with General Mills back in Great Falls, Montana.  It was

8   just about the fact that there was cars destined for

9   Ballard again where we would unload them into pressure

10   differential stainless steel truck trailers and truck them

11   to the Safeway bakery.

12        Q.   This was a conversation about service to Ballard?

13        A.   That's right.  They were showing up in the

14   morning on the Ballard, here's the inbound cars.  It's

15   like, huh, the pipeline is flowing again.

16        Q.   Okay.

17        A.   And it was.  That went on for a while.  It was

18   since ceased again, and again with no call from Safeway

19   either way and no call from General Mills.  We're not

20   getting any cars right now.  I don't know what their

21   criteria is.

22        Q.   So you are not currently considering any proposal

23   from General Mills to ship freight to or from any location

24   on the line?

25        A.   We're not.  But if we were successful in getting

Page 113

1   opened for freight, I imagine that Safeway would

2   immediately hook up with General Mills and start sending

3   the cars directly there, that would be the cheapest way to

4   get the flour to their bakery.  Great Falls, Montana does

5   not compete well with flour by truck compared to flour by

6   rail.

7        Q.   Does General Mills have a business operation on

8   the line?

9        A.   No, all they would be doing is selling the flour

10   to Safeway and that's a transaction that takes place with

11   Richmond, California.  Richmond, that's where the Safeway

12   regional, you know.

13        Q.   So General Mills is not a perspective shipper on

14   the line?

15        A.   No, I didn't say that.  I think if we were able

16   to gain access to the use of the line, that Safeway will

17   see that and look at what the freight rates used to be and

18   see that that's the cheapest opportunity.  Beats trucking

19   and it beats railing to Ballard, for example, and trucking

20   over to the bakery at night.  And so they would see that,

21   Hey, this is good news and hook back up with General Mills.

22        Q.   And when you say "Safeway would hook back up with

23   General Mills" --

24        A.   Well, I think there's been times when they bought

25   flour from General Mills' competitors.
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Page 122

1        A.   Right.

2        Q.   Okay.  All right.  But no written communications?

3        A.   No.  It's amazing, you can go a long way with the

4   money of a handshake deal, a lot of times, but it's not a

5   very complicated business, so...

6        Q.   Okay.  Does Ballard have any letters of support

7   from any perspective shippers that you have not filed with

8   the Surface Transportation Board?

9        A.   Would you say that again?

10        Q.   Yes.  So you filed letters of support from

11   CalPortland?

12        A.   Mm-hm (answers affirmatively).

13        Q.   And Bobby Wolford --

14        A.   Right.

15        Q.   -- Wolford Trucking?

16             Do you have any other letters, you or your

17   counsel, letters of support for the reactivation of rail

18   service on the line that you have not yet filed with the

19   Surface Transportation Board?

20        A.   I don't think that we have any.  I can't speak

21   for Doug.  But I haven't tried very hard to do something

22   like that.  It was a pretty big step for us to decide to do

23   this filing that brings me here today for a little outfit

24   like us.  And STB regulates us and -- I want to be careful

25   that we don't poison the well with STB through some goofy
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1   misstep.  So I've just tried hard here to have good counsel

2   and get it right the first time.

3        Q.   So no other letters of support from perspective

4   shippers that you're aware of?

5        A.   I haven't tried to get them.

6        Q.   Okay.  Has any perspective shipper asked Ballard

7   for a rate quote?

8        A.   Well, people do that.  But the answer in today's

9   world for rate quotes is, go to your computer, dial up

10   BNSF, rates are there.  The rates for, unless you're Boise

11   Cascade, where you can pick up the phone and call Fort

12   Worth and get an account executive, an AVP, to talk to you

13   about your rates from your 11 saw mills and 15 board plants

14   and so forth, when Boise Cascade calls, the railroads

15   listen.

16             Okay.  But I get calls usually from much smaller

17   companies.  But they can do the same thing, the published

18   rates are right there.  You can see what the freight rate

19   is in a 100-ton boxcar and just put in what the commodity

20   and what the departure point is and what the destination

21   is.

22        Q.   Right.  But since --

23        A.   So they don't need to call me about rates.  They

24   can sit after dinner at their home computer and figure out

25   if we could ship it to Ballard Terminal's facility at
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1   Puyallup, freight rate seems to be, blah, blah, blah.  On

2   the other hand, if we shipped it to Woodinville or Maltby,

3   the rate would be something else.  The only thing they need

4   from us is for me to tell them the rate from the

5   interchange, from our interchange with Burlington Northern

6   down to Maltby.

7        Q.   My question is, has anybody asked you what the

8   rate would be for a delivery on the line?

9        A.   Well, I get them from time to time.

10        Q.   From who?

11        A.   Well, it's -- a lot of times it's people I don't

12   even know.  It's somebody in New England.

13        Q.   Okay.

14        A.   And he makes, I don't know, power takeoffs for

15   jet turbine boats or something.  And he's trying to see if

16   shipping by rail in a boxcar is better for him than

17   shipping by truck.  And we're in this national directory of

18   railroads, and that's where they get our number and we call

19   and talk about it.

20        Q.   Mr. Cole, I want to be careful.  I'm asking you

21   about the line between Woodinville and Bellevue, not your

22   freight segment.  Have you received calls from anyone

23   asking for rate quote for service on the line?

24        A.   Well, they usually never are that specific.  In

25   fact, I'd say they always are not that specific.  One of
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1   their first questions that they ask is where do you have

2   trans-load facilities.  I say -- now I say, Well, we have

3   three railroads.  So one place is Woodinville on this

4   railroad we're working on here.  And we have Ballard.  And

5   we have two trans-loaders on our Meeker line in Puyallup.

6             So I ask them, where are you trying to get to

7   once you get it out of the boxcar.  And then they tell me,

8   Well, we're trying to get to the Port of Tacoma.  Well,

9   then, the logical thing is to send it to our Meeker

10   Southern railroad, because it's only 10 miles to the first

11   gate on the first dock.  And they love that.  That railroad

12   is in a really good strategic spot.

13             And Port of Seattle, where, I don't know, I count

14   the number of boats in the Port when I go home to West

15   Seattle and there's only two in here for the last two or

16   three days.  Two freighters.  That's not much.

17             Anyway, you know, the conversations are what

18   could you do for us.  Well, we have three railroads, what

19   are you trying to do?  Well, I want to get to the Port of

20   Tacoma docks with my product I make.  Well, then, the

21   Meeker is the one to do it.  Then we talk.

22             Sometimes it turns out to be traffic and

23   sometimes it doesn't.  I try and direct it.  I don't have

24   to invent the wheel, again, I give them the names and phone

25   numbers of the two trans-loaders we have on that line.
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1        A.   Because Mr. Cole and I primarily communicate via

2   phone.

3        Q.   And do you recall having a telephone conversation

4   with Mr. Cole in which you discussed the need to pay court

5   filing fees?

6        A.   Yes, more than once.

7        Q.   Number 7 reads, "STB filing fees of 10k (Doug)."

8             Am I reading that correctly?

9        A.   Yes.

10        Q.   Do you recall what this Number 7 refers to?

11        A.   Yes.

12        Q.   Can you describe it, please?

13        A.   I was trying to ascertain the exact dollar

14   amounts of the filing fees which Byron Cole or Ballard

15   Terminal paid.  There were two checks that had to be filed

16   with the STB, one for, I believe around 8,000 and another

17   one I believe for around 1,800.  And Byron paid both of

18   those.

19        Q.   Looking at Number 6 here, references a Ballard

20   legal agreement with Tom Montgomery.  Have you seen a copy

21   of that agreement?

22                  MR. MONTGOMERY:  Just a minute.  Object to

23   the form, assumes facts not in evidence; foundation.

24             I'm sorry, did you say have you seen a copy?

25                  MR. FERGUSON:  Yes.

Page 23

1                  MR. MONTGOMERY:  Form and assumes facts.

2   Foundation.

3                  THE WITNESS:  I don't recall, but I know

4   that I have not seen an executed agreement.

5        Q.   (By Mr. Ferguson)  But do you think you have seen

6   a document that constitutes what you referenced here as the

7   Ballard legal agreement?

8        A.   Perhaps.  I don't recall.

9        Q.   Okay.  Can you recall what it is you were

10   referring to here in Number 6 with reference to the Ballard

11   legal agreement?

12        A.   Again, this constitutes a status, and this would

13   have been a to-do, something else that needed to be done.

14   And this Item Number 6 would refer to another item, another

15   task that needed to be completed.

16        Q.   That was a task that needed to be completed by

17   Mr. Cole?

18        A.   Yes.

19        Q.   Okay.  Looking at Number 9, there appears to be

20   what is another task for Mr. Cole.  The Item Number 9

21   reads, "Safeway letter - bonus points (Byron)."

22             Am I reading that correctly?

23        A.   Yes.

24        Q.   Can you describe what that refers to?

25        A.   The question was, around this point in time,
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1   Safeway was delivering carloads of flour to Ballard

2   Terminal Railroad in Ballard.  And the question was would

3   they be willing to ship back to Bellevue.

4        Q.   Was Mr. Cole tasked with writing a letter to

5   Safeway regarding shipments to Bellevue?

6        A.   The question for Byron was whether Safeway would

7   be interested in that.  But before he could get to it,

8   Safeway shifted their shipments to Tacoma.

9        Q.   Their shipments of flour?

10        A.   Yes.

11        Q.   Do you know where the flour comes from Safeway?

12   Does it come from north up towards Bellingham or does it

13   come from the east or the south?

14        A.   That would be speculation.  I don't know where it

15   comes from.  It comes from BNSF.

16        Q.   So do you know if Mr. Cole ever wrote a letter to

17   Safeway in the past three months?

18        A.   I believe what this refers to is obtaining a

19   letter.  But as I previously answered, that was drawn mute

20   from the perspective that the flour shipments were stopped

21   going to Ballard and started going to Tacoma.

22        Q.   Okay.  Number 8 here, reads "Minor edits to

23   CalPortland letter (Monday)."

24             Is Monday an individual or are you referring to a

25   day of the week?

Page 25

1        A.   That would be a day of the week.

2        Q.   Okay.  Do you know if a particular individual was

3   tasked with this to-do item?

4        A.   I believe that I followed up on that with Mike

5   Skrivan at CalPortland following a meeting that Byron Cole

6   and myself had with Mike Skrivan.

7        Q.   Item 8 refers to "Minor edits to the CalPortland

8   letter," is that letter the letter that Mike Skrivan signed

9   that was submitted to the Surface Transportation Board?

10        A.   Yes.

11        Q.   Did someone make minor edits to that letter, as

12   indicated here under Item Number 8?

13        A.   If I remember correctly, it was primarily getting

14   the to address straightened out, and I believe we had some

15   updated information.

16        Q.   When you say the "to address," you mean

17   addressing it to Cynthia Brown, a recipient at the STB?

18        A.   Yes, I believe that's one of the things that...

19        Q.   And you reference, there might have been some

20   updated information?

21        A.   Yes, similar to what I brought today.

22        Q.   Okay.  We will get to that in a moment.

23             I take it from your answer that you can't recall

24   looking at this e-mail, what the updated information was?

25        A.   Correct.
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1   excursion or otherwise, that might be received from

2   activities on the segment between Bellevue and Woodinville?

3        A.   That's correct.

4        Q.   All right.  Looking at Page 5.

5        A.   Yes.

6        Q.   Under Section 6, "Wolford spur."

7        A.   Yes, sir.

8        Q.   Refers to a new thousand foot spur that will be

9   developed into Wolford Demolition and Trucking site in

10   Maltby.  If you've already answered that, apologize for

11   asking it twice, but who or what is going to pay for the

12   construction of a spur into Bobby Wolford's Maltby yard?

13                  MR. MONTGOMERY:  Object to the extent it

14   relates to Woodinville to Snohomish.  Object as asked and

15   answered.

16                  THE WITNESS:  It's my expectation that it

17   would be done during the rehabilitation, and that payment

18   for that has yet to be determined.  It's very likely to be

19   something that would be split with Wolford.

20        Q.   (By Mr. Ferguson)  Okay.  Turning to Page 7, this

21   first paragraph under Section 7, "Possible Construction

22   Spoils," reads that, "There are no written plans,

23   agreements or otherwise to move spoils from Bellevue to

24   Snohomish County, although there have been many

25   conversations and some analysis.  No other freight has been
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1   identified in Bellevue.  EsCR will support this should it

2   be needed in a partnership with Wolford Demolition and

3   Trucking."

4             Do you disagree with any aspect of that statement

5   I just read?

6                  MR. MONTGOMERY:  Object to the form.

7                  THE WITNESS:  As of the date written, the --

8   I don't think my statement, no other freight has been

9   identified in Bellevue, that that statement is not correct.

10   Clearly, it had been identified in years prior even.  So I

11   think I could have worded that sentence better.  I think

12   that I was addressing the spoils in the first sentence.

13   And in the second sentence, I was contemplating things more

14   consistent with the current operating line, meaning

15   lumberyard, a steel factory, something to that effect, a

16   typical shipper.

17        Q.   (By Mr. Ferguson)  Is the statement no other

18   freight has been identified in Bellevue accurate as of

19   today, if you exclude the possibility of hauling out

20   construction spoils or hauling in aggregate material?

21                  MR. MONTGOMERY:  Asked and answered.

22                  THE WITNESS:  Yeah, I think that specific

23   accounts have not been identified.  General opportunity, we

24   believe is there in the way of other businesses in the area

25   that, if we were there, we could get some trans-load

Page 188

1   business in the region.  But not being there, it doesn't

2   constitute enough to worry about.

3        Q.   (By Mr. Ferguson)  Okay.  No one -- no particular

4   business, other than CalPortland or Bobby Wolford and

5   excluding Kemper and Wright Runstad, no other business has

6   asked ECR to provide freight rail service in or out of

7   Bellevue?

8        A.   Correct.

9        Q.   Okay.

10                  MR. MONTGOMERY:  Slow down.

11        Q.   (By Mr. Ferguson)  If you would please turn to

12   page with four graphs on them.  It's labeled in the

13   left-hand corner, "ECR Financial Detail 2013, February

14   11th."

15        A.   Okay.

16        Q.   Are these graphs that you created?

17        A.   Yes, they are.

18        Q.   I believe I have a copy that -- I can see what

19   you're looking at.

20        A.   (Indicating.)

21        Q.   Okay.  Could you walk me through each one of

22   these, starting with the one labeled "Revenue," please.

23        A.   Revenue depicts over the time period where we

24   achieve funding and starts to go out over the next ten

25   years in how the revenue growth would occur, and that is

Page 189

1   almost entirely excursion.

2        Q.   So your one begins only upon the receipt of

3   funding to rehabilitate the line to move from excepted

4   class to either Class 1 or Class 2?

5        A.   Yes.

6        Q.   Okay.  Does this contemplate the running of an

7   excursion train on the line from Woodinville to Bellevue?

8        A.   No.

9        Q.   Do you have plans, though, to run an excursion

10   train, if you receive funding and if Ballard accesses the

11   line from Woodinville to Bellevue, to run an excursion

12   train south of Woodinville?

13        A.   It's my understanding that Kathy and the wineries

14   would love to get to Bellevue.

15        Q.   Do you know if any track upgrades will be

16   necessary on that 12-mile segment from Woodinville to

17   Bellevue to run a passenger excursion train?

18        A.   Yes, they would be.

19        Q.   And what would the funding source for that be?

20        A.   Given we're presently waiting until the 2015

21   legislative session, I would suspect that it will be a

22   combination of sources significantly dependent upon the

23   state and local interest.

24        Q.   So the earliest that an excursion train can run

25   from Woodinville to Bellevue would be at least after the
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