
BEFORE THE  
SURFACE TRANSPORTATION BOARD  

                         
Finance Docket No. 35799 

________________                         
RAPID CITY, PIERRE & EASTERN RAILROAD, INC.  

-ACQUISITION AND OPERATION EXEMPTION  
INCLUDING INTERCHANGE COMMITMENT- 

DAKOTA, MINNESOTA & EASTERN RAILROAD CORP.  
____________________ 

                         
 MOTION FOR LEAVE TO FILE A REPLY  

IN SUPPORT OF PETITION FOR REVOCATION OF EXEMPTION 
 
 The Brotherhood of Maintenance of Way Employes Division/IBT, Brotherhood of 

Railroad Signalmen, and International Association of Sheet Metal, Air, Rail and Transportation 

Workers/Mechanical Division (“Unions”) respectfully request leave to file a reply in support of 

their petition for revocation of the exemption from  49 U.S.C. §10901, invoked by Rapid City 

Pierre & Eastern Railroad, Inc. (“RCP&E”), and in response to the reply filed by RCP&E in 

opposition to the Unions’ petition. 

 The Unions seek leave to file this reply to respond to several assertions in RCP&E’s 

reply. RCP&E contends that the Union’s petition is precluded by the ICCTA amendments to 

Section 10901, a contention the Unions could not have addressed in their initial filing because 

there was no reason to anticipate that RCP&E would argue that the amendments to Section 

10901 would preclude a petition to revoke based on an argument that a transaction is not actually 

a Section 10901 transaction but is instead governed by Section 11323. RCP&E has also 

mischaracterized the Unions’ argument as a claim that the creation of RCP&E was a sham and 

that RCP&E is the alter ego of Genesee & Wyoming Industries (“GWI”). The Unions seek leave 

to make it clear that their argument does not depend on a claim of impropriety or illegality in the 

creation of RCP&E’s, that RCP&E is not a valid entity under State law or that RCP&E is the 

“alter ego” of GWI; rather the Unions contend that the holding company-subsidiary arrangement 
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and use of corporate forms can not dictate interpretation of the Interstate Commerce Act, control 

the Board’s decision-making, or determine the Board’s treatment of the instant acquisition as a 

Section 10901 transaction or as a Section 11323 transaction. The Unions also seek opportunity to 

respond to RCP&E’s assertion that the statements of GWI and those of its top officers describing 

the holding company and carrier subsidiaries as integrated or consolidated entities, and as a 

conglomeration of carriers, that were relied on by the Unions in their petition to revoke the 

exemption, which the Unions believe are significant admissions, are somehow irrelevant to the 

issues before the Board. And the Unions believe it will be helpful to the Board for the Unions to 

briefly respond to RCP&E’s claim that its use of the so-called “two step” acquisition and control 

transaction process and its reliance on the so-called indicia of independence test are dispositive 

of the issues raised by the Unions. Finally, the Unions seek to respond to RCP&E’s request that 

the Board expedite its handling of the Unions’ petition and issue a decision before RCP&E’s 

planned start of operations on or shortly after June 1, 2014, notwithstanding the substantial issues 

raised in the petition to revoke.  

 The Unions respectfully submit that they should be granted leave to file their reply to the 

RCP&E reply because the issues and arguments that they seek to address include new arguments 

that they could not have addressed or anticipated in their petition to revoke (that the Section 

10901 amendments bar the Unions’ arguments, that the statements by GWI and its officers are 

irrelevant), mischaracterizations of their contentions that they seek to clarify (that the Unions 

contend that RCP&E is the alter ego of GWI and its creation was illegitimate or improper) and a 

request by RCP&E not previously made (since no petitions for revocation had been filed) that 

the Board expedite its decision on the petitions for revocation. The Unions further submit that 

allowing them leave to file their reply will sharpen and clarify the issues in this case. 

Additionally, the Unions submit that it will be helpful to the Board to have the benefit of 

additional brief (and to hold oral argument as requested by the Unions) because the issues in this 



matter involve policy determinations and precedent developed by the Interstate Commerce 

Commission when the circumstances of the railroad industry were very different, the entities 

acquiring rail lines under Section 10901 and their corporate affiliates were very different from 

RCP&E and the current GWI, and the issues in dispute have not been substantively addressed by 

the Board in over ten years,. 

 For all of these reasons, the Unions respectfully request that this motion be granted and 

that they be allowed to file their reply in support of their petition and in response to RCP&E’s 

reply that is submitted along with this motion.  

     Respectfully submitted,  
 
                   /s/___________________ 
                    Richard S. Edelman 
              O’Donnell, Schwartz & Anderson  
                        1300 L Street, N.W. Suite 1200 
                         Washington, D.C.  20005 
                (202) 898-1707  
     (202)-682-9276 
     REdelman@odsalaw.com 
Dated: May 23, 2014 
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 CERTIFICATE OF SERVICE   

 I hereby certify that I have caused to be served one copy of the foregoing Motion for 

Leave to File a Reply in Support of Petition for Revocation of Exemption by First Class Mail, to 

the offices of the following: 

 
Hocky, Eric M. 
Thorp Reed & Armstrong, Llp 
One Commerce Square 2005  
Market Street, Suite 1000 
Philadelphia, PA 19103 
 
Parcelli, Carmen R. 
Guerrieri, Clayman, Bartos & Parcelli, P.C. 
1900 M Street, N.W., Suite 700 
Washington, DC 20036 
 
Diehl-Gibbons, Erika A. 
Smart - Transportation Division 
24950 Country Club Blvd., Ste. 340 
North Olmsted, OH 44070 
 
Brown, Honorable Corey W. 
500 E. Capitol Avenue 
Pierre, SD 57501 
 
Conzet, Steve 
Greater Rapid City Area Economic Development Corporation 
525 University Loop, Suite 101 
Rapid City, SD 57701 
 
Daugaard, Honorable Dennis 
State Of South Dakota 
500 East Capitol 
Pierre, SD 57501-5070 
 
Gosch, Honorable Brian 
500 East Capitol Avenue 
Pierre, SD 57501-5070 
 
Hendrickson, Mayor Gary 
City Of Belle Fourche 
511 6Th Avenue 
Belle Fourche, SD 57717 
Johnson, Tim 
United States Senate 



Washington, DC 20510 
 
Jones, Richard 
Bentonite Perfomance Minerals 
3000 N. Sam Houston Pkwy E 
Houston, TX 77032 
 
Kooiker, Sam 
City Of Rapid City 
300 Sixth Street 
Rapid City, SD 57701-2727 
 
Lust, Honorable David E. 
P.O. Box 8014 
Rapid City, SD 57709 
 
Mickelson, Honorable Mark 
2901 S. Fifth Avenue 
Sioux Falls, SD 57105 
 
Noem, Kristi 
1323 Longworth House Office Building 
Washington, DC 20515 
 
Olson, James W. 
Wilson Olson Nash Becker 
P O BOX 1552 
Rapid City, SD 57709 
 
Rabe, Linda 
Rapid City Area Chamber Of Commerce 
PO Box 747 
Rapid City, SD 57709-0747 
 
Rave, Timothy 
South Dakota Senate 
Legislative Post Office 500 E. Capitol 
Pierre, SD 57501 
 
Romkema, Fred W. 
(Session Address: State Capitol 500 East Capitol Ave., Pierre, SD 57501) 
Spearfish, SD 57783 
 
Snow, Benjamin L. 
Greater Rapid City Area Economic Development Corporation 
525 University Loop, Suite 101 
Rapid City, SD 57701 
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Sutton, Billie H. 
South Dakota Legislature 
State Capitol, 500 East Capitol 
Pierre, SD 57501-5070 
 
Thune, Honorable John 
United States Senate 
Washington, DC 20510 
 
Vehle, Honorable Michael 
132 North Harmon Drive 
Mitchell, SD 57301 
 
 
 
 
           /s_______________ 
Date: May 23, 2014      Richard S. Edelman   
 
 




