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Re: Finance Docket No. 35739, BNSF R;:oi'lw>iv. 
Temporary Trackage Rights Exemption - l,;;,,r, .. lo:.-r·ifir 

Railroad Company 

Dear Ms. Brown: 

·' 

Attached for f1hng with the Board please find the anginal and ten 
cop1es of the Verified Notice of Exemption pursuant to the 
provisions of 49 C.F.R. § 1180.2(d)(8). Enclosed 1s a check in the 
amount of $1,200 to cover the f11ing fee. 

Also attached is a CD containmg the Notice of Exemption and 
Summary. 

Please time and date stamp the extra copy of the Notice and return 
it with our messenger. 

Respectfully submitted, 

K~~~ 
Karl Morell 
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BEFORE THE 

SURfACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 35739 

BNSF RAILWAY COMPANY 
-- TI:.MPORARY TRACKAGE RIGHTS EXEMPTION-

UNION PACIFIC RAILROAD COMPANY 

VERIFIED NOTICE OF EXEMirnoN 
Pursuant to 49 C.F.R. § 1180.2(d)(8) 

... ,:. .. 

BNSF Ratlway Company ("BNSF"), submits this Notice of Exemption pursuant to the 

-· - . 

class exemption at 49 C F R § 1180.2(d)(8), for temporary overhead trackage rights over two rail 

lines owned by Union Pacific Railroad Company ("UP"). The temporary trackage rights will 

expire midnight on June 23,2013. The temporary rights are to factlitatc maintenance work on 

BNSF lines 

Under 49 C F.R. § 1180.2(d)(8). the acquisition of temporary trackage rights by a rail 

carrier over the lines owned or operated by any other rail carrier or carriers is exempt if the nghts 

are (i) based on a written agreement, (ti) not filed or sought in a responsive application in rail 

consolidation proceedings, (iii) for overhead operations only, and (iv) scheduled to expire on a 

specified date not to exceed I year from the effective period. The trackage rights covered by thts 

nouce are based on a written agreement between BNSr and UP, atlached as Exhibit B, are not 

bemg sought in a responsive application in a rail consolidation proceedmg, arc for overhead 

operations only and will expire on midnight June 23, 2013. Under these circumstances, the 

Section 1180.2(d)(8) class exemption is applicable. 
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Pursuant to the 13oard's regulations at 49 C.F.R. § 1180.4(g), 13NSF submits the following 

infonnation 

Section 1180.6 Sunnorting Information 

Cal( I )(i) Descrintion of Proposed Transaction 

The agreement between BNSF and UP grants BNSF temporary overhead trackage rights 

over the UP rail hnes located between. (I) UP Milepost427.4, at Klamath Falls, Oregon and UP 

Milepost 321.4, at Dunsmuir, CA, on UP's Black Butte Subdivision; and (2) UP M1lepost 321 4, 

at Dunsmuir, CA, and UP Milepost 141 8, at Marysv1llc, Cahlbmia, on UP's Valley Subdivision, 

a total distance of 285.6 miles. 'lbe overhead trackage rights are temporary in nature and will 

expire midnight June 23, 2013 

Name and address of tenant railroad: 

BNSF Railway Company 
2650 Lou Menk Drive 
ron Wonh, Texas 76131 

Questions regarding this tmnsact1on are to be addressed to BNSF's counsel: 

Karl Morell 
Of Counsel 
Ball Janik LLI' 
Suite 225 
655 Fifteenth Street, N. W. 
Washmgton, DC 20005 
(202) 638-3307 

(a)(l)(ii) Consummation Date 

The trackage rights ~ill be consummated on the effective date of this Notice of 

Exemption. 
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(a)(J)(iiil Puroose Sought to he Aeeumolished 

The trackage rights arc temporary in nature and are intended to facilitate maintenance 

work on BNSF rail hnes. The trackage rights will expire midnight on June 23, 2013. 

(a)(5) List of States in which the Party's Pronerty is Situated 

. The mvolved trackage rights are located in the States of Oregon and California. 

(a)(6) Man 

A map illustrating the trackage rights is attached as Exhibit A 

(a)(7l(ii) Agreement 

A copy of the Trackage R1ghts Agreement is attached as Exhibit B. 

Labor Pn1tection 

BNSF is agreeable to the labor protection conditions generally imposed in trackage rights 

proceedings as found in Norfolk and Western Ry. Co. - Traclwge Rights- BN, 354 I.C.C. 605 

(1978), as modified by Mcndocmo Coa.11 Ry., Inc.- Lease and Operate, 360 I.C.C. 653 (1980). 

5 



t:nvironmental and Historic Matters 

Envtronmental and htstorical impacts associated with trackage rights transactions 

generally arc considered to be insignificant. Therelbre, an environmental and historical report 

and documentation normally need not be submitted for this type oftransaetion, pursuant to 49 

C.F.R §§ 1105.6(c)(4) and 1105.8(b)(3). 

Dated: Mity 17, 20 13 
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Respectfully submitted, 

krM/ /)J!n~ 
Karl Morell 
Of Counsel 
Ball Janik LLP 
Suite 225 
655 Fifteenth Street, N. W. 
Washington, D.C. 20005 
(202) 638-3307 

Attorneys for: 
BNSF Railway Company 



SURFACE TRANSPORTATION BOARD 

NOTICE Of EXEMPTION 

fiNANCE DOCKET NO 35739 

BNSF RAILWAY COMPANY 
--TEMPORARY TRACKAGE RIGHTS EXEMPTION -

UNION PACIFIC RAILROAD COMPANY 

Union Pacific Railroad Company ("UP") has agreed to grant temporary overhead 

trackage r1ghts to BNSF Railway Company ("BNSf"), over lhc UP rail lines located between: (I) 

UP Milepost427 4, at Klamath Falls, Oregon and UP Milepost 321.4, at Dunsmuir, CA, on UP's 

Black Bulle Subdivision; and (2) UP Milepost 321.4, at Dunsmuir, CA, and UP Milepost 141.8, 

at Marysville, California, on UP's Valley Subdivision, a total distance of285.6 miles. The 

trackage rights are temporary in nature and will expire midnight on June 23, 2013 

The trackage rights will be consummated on or after June---' 2013. 

This notice 1s filed under 49 C.F.R. § 1180.2(d)(8) PetitiOns to revoke the exemption 

under 49 U.S.C § I 0502(d) may be filed at any time The filing of a petition to revoke will not 

stay the transaction. 

Dated: 

By lhe Board. 



STATI~ OF TEXAS 

COUNTY 01' Tt\JU{t\N'I' 

VERIFICATION 

l 
l 
l 

I. Olivia E. Tcmplclon. b.:mg duly swom depo~e nnd sm1c lhm I am Mnnugc1 of 

Conll'acls und Joilll Fuclhllc> of BNSF Rnilwuy Comp:my, llml I mn mnhol'izcd 10 mnkc lhis 

ve1 if1c:uion, und lhul llmvc read lhc fo1egoing Nolice of Excmpuon and know lhe facts a>scued 

lhen:in nrc uuc mulnccunue ~~~ ~uucd 10 lhc bc>l of my knowledge, infounalion, und belief. 

fJ1 . ·A}, I,A.dJJ,-/-rl( 
Ohvm E. Te~Jllelon 

SUBSCR113ED AND SWOI~N '1'0 hcfore me llll> 17'11 dny of Muy 201J, in the County of 
Tmmnl, S111le ofTcxus. 

~
:;.. BEIH HARNISH 
' '•• NDIBIY f'ubhC, 51DIO 0 1 

18'1111 
: Mv CaMnH!ISJOn [ 'IIP•I05 

Ill•~ AuQUII 13, 20U .. ~~--
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Temporary Detour Rights Agreement 
Klamath Falls, Oregon to Marysville, California 

.June 16, 2UI3 to .June 23, 2013 

EXHIBIT B 

TillS AGR~:EMJo:NT. made and entered into this 161
h day of May. 2013 by and between 

T•n: IINSF RAil. WAY COM I' ANY. a Dcluware corporation. hcreinulier culled ··BNSF"" or 
""User··. nnd UNION I'ACIFIC RAILROAI> COMPANY. :1 Dcluwurc corporation. hercinnfter 
culled "UI'"" or "Owner··. 

WHEREAS. Ul' is the owner and opcrmor of ccnuin lines of ro~ilrood cxh:nding between 
RNSF connectiOns over UP's roilrnud s~·stcm: ond 

WHEIU:AS. BNSF desires to ohtmn temporary detour r1ghts upun ccn:1in lines of UP's 
r111lrnad. li.•r the sole purpose of bndging its tmin scr\'tcc while BNSF"s mam hnes arc out of 
service due to certain prollrummcd tmck. roadbed and structural m:umennncc: :md 

WHEREAS. Ul' is agrce:tblc to smd temporary detour nghts but only on the tcmts and 
conditions hereinafter set fonh. 

WHEREAS, In nddition tu other puymcms to be made under the Stmtdard D.:tour 
Agrccmcm but in lieu nf the $9.00 per tram mile ro~t.:. BNSF and Ul' agree to ut1hzc tmin miles 
as spccilied helow for the umt of measurement. 

NOW, TIIF.RF.F'ORE. 11 is mutually agn.>cd hy and hctwcenth.: parties. 

Section I. TRACKAGE SUIUECT TO AGREEMENT. 

Auachcd hereto. mnrkcd Exhibit "A" and by this rcli:rencc incorporut.:d herein. ts a pnnt dmed 
Muy 14.2013. which depict~ the ponion of line oflJI' railroad uvcr which RNSF will be granted 
temporary detour rights hcrcmnft.:r rcfcn.:d to os the "Joint Tmckugc" (a~ further dclincd in 
Section 2 below and in E"hibit ""13"" of tills agreement. auached hereto and by this rcli:rcncc 
incorporated herein). 

Section 2. GRANT OF TEMPORARY llETOUR RIGIITS. 

The Cicncrul Condiuons cm•ering the grunt of tempomry detour rights arc set forth in 
Exhibit "13" If any conllict between Exh1bit ··B"" and tills agreement shull ur1se. the pm\·i~1ons of 
this agreement shall prevail. Subject to the tenns ond conditions of Exhibit ""B'' this agreement. 
UP llrants to BNSF the temporary nonexclusive rlllht 10 usc the Joint Tr-dckull.: (os dclincd in 
Exhibit "B" of tlus agreement) that IS in its nccount while moving owr the Joint Truckollc in 
common with UP :md such other T'dilroad company or companies us IJI' hus heretofore adnuttcd 
or may herealier at :my tunc admit to the joint nsc of nny nnd ull of the Jumt Tmckugc. such 
other railroad company or compmucs to hcrcinalicr be considered Ul' for the purpose of this 



agreement. Said grant of rights shall be on UP's IJlack Butte Subdivision rrom Klamath Fulls. 
Oregon (Milepost 427.4) to Dunsmuir. Cahrornin (MI' 321 4) and on UP's Volley Subdivision 
from Dunsmuir (Milepost 321.-1) to Bmncy Junction 111 Mar)•svillc. Cuhlbrmu (Milepost 141 K). n 
distl'lncc of 285.6 miles. The temporary detour rights grunted to BNSF h.:r.:m shall hcgin on June 
16. 2013und ~hulltcnninmc on June 23.2013. 

It i~ understood ond agreed thnt: 

(a) BNSF shall not hove the right to set <lUI. ptckup or store cars. nr swuch upon the Joint 
Trackage. or any pan thereat: o:'l:cept as nL'CCssory for handling Eqmpmcnt that is hod ordered en 
route. or 

(h) BNSF shall not hn\'C the right to serve any industry. tcum or house truck now exi•ting 
or con~tructed 111 the li.nurc ulong the Joint Tmcknge which heretofore hus not hcen served hy 
13NSF. or 

(c) BNSr shull nnt hove the right to permit or admit nny third party to the usc of all or 
any port ton or the Joint Trael..age. nor huve the right to detour trains of uny other ntilrnad over or 
upon the Jomt Truckage. nor under the gmsc of domg its own husincss contract or muke un 
ngreemcm to hnndlo: as us own Equipment over or upon the Joint Tmckugc. or any portion 
thereof. the Equipment of any thtrd pony which in the normal course of busmess would not he 
considered the Equipment of llNSF: provided. hnwe\'Cr. that the fnrcgoing shnll nnt prevent 
13NSF. pursuant to a run-through agreement with any railroad. from using lncmnotivL'S and 
cabooses of another rmlnmd us its own under this agreement 

(d) BNSF shull deliver trains to the Joint Tmcknge at Klmnmh Fulls ond Murysvtlle wtth 
BNSF locomotives und qualified BNSF train crews. 

(c) BNSF shull change crews ot Dunsmuir on the Jomt Tmckugc and ut Del l'uso. 
California prior to entering the Joint Trackugc. BNSF shall have crews in position und prcpnrcd 
with the necessary documents to pcrlbrm u step-on. step-off crew change upon arrival of trains. 

(I) Ul' shall qunhly one or more of BNSF"s supervisory personnel in the 11pcrutinn over 
the Jomt Trackage ond BNSF shull he responsible. 111 its sole cost. for qualifying its train crews 
und/or furnishmg pilots for the operation of its trnins on the Joint Truckage. 

(g) llNSF locomottvcs shull have sufficient fuel for the entire mowment on UP und 
BNSF shnll be rc•ponsiblc tor the 1.000 mile and 1.500 nules utspcction of their tro~ins. 

(h) The 13NSF shall notify the Service lnterrupuon Desk (402-636-7663) of the rcqucM 
for detour ot 8 hours prio•·to the scheduled departure time. 

http://Pu.su


(i) Nonh of Klamath Falls BNSF trains shall be uper:n.:d as tro~ckugc rights tro~ins under 
the: agreement dnted No\'emb~r 1 K. 1927 und somh of Murys\'1lle BNSF trains shull be openued 
as tmckuge rights tnuns under th" ngrecmcnl dated June 1. 1996. 

Section 3 MAINTENANC•: ANI> OI'EltA l'ION OF TRACKAGE. 

Ul'. at its expense. shullmnintain the Jomt Tmckagc in a manner pcrm111mg opcnuion otnu lo:ss 
than the truck stnndord designated in the timctublc in ciTcct on the date of 1h1s agrccmcm and 
pernut Ul' to operate ut such speeds unh:ss by mutual wrincn agreement a dill'crem s10ndard is 
pro\'1dcd. In the C\'Cill thm lor. operating convenience. ncccssily or emergency. Ul' permits or 
directs BNSF to usc adjacent Ul' truck und track connccuons between or bcyond the term mal of 
the Jomt Trackage 11s :m ohcrnuth•c rnutc. then and in such C\'c:nl. such trackage. tr.Jck 
connections and uppuncnonces shall be deemed to be part of the Joim Trackug~ and shall bo: 
go\'erncd by ollthc pro\'isions of 1h1s Agreement 

Scc110n 4 LIMITATIONS ANI> MEASURt:MENT o•· TEMI'ORARY I>ETOUR 
TRAINS. 

Ul' and BNSF agrcc the detour trains shall be: limned to 6.000 li:cl in length including 
locomotives und be powered with :1 mminmm of 2.5 1-lors.: l'ow.:r Per Tmining Ton 
Nonhbound trains shall be limited to 5.200 total lr.Jihng tons. In addniunal to the foregoing. 
BNSI' shull comply with u!l umelllblc pro\'ision~. special mstructiuns und general nrdcrs 
penanung to the Joim Tmckagc. Operuuon owr the Juml Tmckage is restricted to u maximum 
of three (3) norlhbound and three: (3) somhbound detour trains per day between June 16. 2013 
and June 23. 2013. Minimum spacing between trains ina g1\'Cn direction shull be SIX (6) hours. 
BNSF unde1s1unds am.l agrees thlll there may be snuauons where Ul' will not be ahle to allow 
BNSF train opcrauon on the .loml Truckage. In the e\'cnl of refusal to grant ~uch UNSF lr.Jin 
operation on the Joim Tracku~c. BNSF ~lmll ha\'c no clmm of uny nature ugainst the 1JI' hy 
reason of such refusal 

lJI' and BNSF ngrec to lllili7.c train mile~ us the unit of measurement lor cquulizmiun of 
tcmpomry detour rights trains between Klamath Foils :md Murysv1llc.a dismncc of2RS.6 miles. 

Section 5. CONNEC'I'IONS A Nil Al)llll'IONS. 

The enure cost of construcuon of :my connection necessary lbr the implemcntmion of the 
Tcmpomry Detour gmnted 111 this Agreement shall he nt Bl'SF's expense. Ul'. ut BNSF's 
expense. shall construct. own and mointnin the part of any connection on Ul''s pmpcr1y. 

Section 6. LIABILITY 

3 
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Any liability ror lo~"S. damage. injury or death Which :lriSCS from the opemlion under this 
Agreement shall be ussumcd. senled and paid us prov1ded by Exh1bi1 ··a··. Gcncml Cnndnions. 
onached hereto. 

Section 7. Tt:I~M ANI> TERMINATION. 

Subject to the provisions or Section 7.2. 7.3 and 7.4 or E~hihil ··B"". tlus agreement &hull become 
ciTectiv.: upon the dole BNSF lirst commences operutions over the Joint Tmckugc pursuant to 
tlus ugrccmem. suhsequcnt to huvmg secured all necessary consent. approval or uuthoruy from 
appropnmc gO\•cnunentnl agencies upnn tenns und conditions Mtlisfitctnry to BNSF. and ~hall 
rcmnmm clli:cl ror the period of lime spcc•licc.l in Scction2 hcrcor 

IN WITN"SS WIU;Rr.o~·. the purttc• hereto huve executed tlus Dl!rccmcnt in 
duplicate the day and ycur lirst ubovc wrmcn. 

UNION I'ACIFIC RAII.ROAJ) COM I' ANY 

lly: ----------------------
hs· ---------------
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Seetmn I. llEF'INITIONS 

EXHIBIT "II" 
GENEI~Al CONDITIONS 

1.1 "Agre~melll" ~hall mcun thm certain agre.:mc:lll to which this Ellhibit "B" is 
appended The term "Agrecmcm" will include this Exhihil "1'1'' 

1.2 "Owner" shall mean the pony gruming the right to usc the Joint Trackage (as that 
term is hereinafter de lined). 

1.3 "U~cr" shall metm the pany gramcd by the Agreement the rtght to usc the Joint 
Trackage. Where more than one pany ts granted by the Agreement the rtght to usc the Joint 
Ttuckagc, user shallmeantho~e pontes collectively. 

1.4 "Joim Trnckagc" shall mean truckage or Owner as dcscrtbed in the Agreement 
includmg necessary right-of-way unci oppuncnances and •uppon fucililics thereof. and all 
Changes in und/or Addnions to (as that term is hereinafter de lined). thereto now or in the future 
located as arc required or desirable for the operation or the trams or the panies hereto. 

1.5 "Equipment" shall mean trains. locomotives. cars. cabooses. veh1cles, and machmcry 
wluch arc capable or being operated on mil road tracks, or operated on right-of-way for purpose 
or the maintenance or repair ther~or. 

1.6 "STB" shall mean the Surface Transportation lloard or the United States Depanmcnt 
of Tnmsponution or any successor agency 

Section 2. MAINTENANCE CIIANGES IN ANI>/OR ADiliTIONS. OI'ERATION ANI> 
CONTIWL 

2.1 User shall construct. nmintain. repair. and renew. at 11s sole cost and expense. and 
shall own such ponions or the tracks wh1ch connect the respective lines or the p..1nics nt the 
term 1m or the Joint Trackage as nrc located on the right-of-way or User and to the clearance 
pmnt m r1ght-of-way of Owner. Owner grnms to User n license over that ponmn or Owner's 
property between 1 ight-of-way line and clearance point m order for User to maintain such 
trackuge Owner shall construct. maintam. repair, and renew, at the •ole cost and expense of 
User. and shall own the ponions of th~ trdck connections between said tmcks of the panics 
hereto between the hcndblock and cleanmce pomtlocatcd on the right-of-way of Owner. 

2.2 The construction, nmintenance. repair, and renewal of the Joint Truckage shall be 
under the cxclu~1vc direction and control of Owner. Owner •hull make any changes m and/or 
additions to the Joint Trnckagc which muy be rcquin:d by law. and progre~sively during 
construction these shall become part of the Joint Trdckagc. Owner may make nny changes in 

s 
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and/or add111on~ 10 the Joi111 Trackage which Owner deem~ necessary or desu-ublc for the ~ale, 
efficient. and economicnl usc of the Joint Trackage by the parties, and these shall progressively 
during construcuon become pall uf the Joim Trackage. u~~r may requL'SI changes in and/or 
addnions 10 the Joint Trackage which User shall deem necessary or dcsirnble for the safe. 
efficient. and economical usc of the Joint Trac~agc by the panics. und Owner shall. if it concurs. 
conslruclthe same upon such terms und conditions as may be agreed upon und they shall become 
pari of the Joim Track:1gc. Owner shall make no retircmelll. withdrawal. climina110n or disposal 
of any pan of th~ Joint Trackage wh1ch would perm:mently or matermlly 1mpair the usefulness 
thereof 10 User. 

2.3 The munagemcnt and opcrauon of the Joim Trackage shall be under the exclusiv~ 
direction and control of Owner. Owner shall have the unrestricted power to chunge the 
management and opcrauons on :md over the Joint Tmckuge us in its judgment may be necessary, 
expedient. or proper for the operauons th~rcof herein intended. Trains of the panies hereto shall 
be g1ven equal di~pulch. according 10 1he1r cia~•· 

2.4 Owner shall employ all person~ necessary 10 construct, opcrnle. mnimain. repair, and 
renew the Jouu Truckage Owner shall be bound 10 use only reasonable and cu~tomary care, 
~kill. and diligence in the construction. operauon. maml~nanc~. repair. and renewal of the Joml 
Trackage and in managmg same. The Joint Trackage shall he kepi in a stale of reasonable repair 
and reasonably suitable for the combined requirements of the par11cs and of ~uch other milroad 
compames as Owner lms heretofore admined or may hcreaficr admn to use of the Joint Trackage. 
In the evcm there nrc condnions from time 10 11me wh1ch requ1re emergency slow orders with 
respect 10 any locmion on the mam trncks compr1sed in the Joint Trackage. Owner shall. with 
reasonable prompllless. rcpuir such condiuons so as 10 pcnmt the remO\•al of such emergency 
slow orders. Notwilhstnnding anything 10 the contrary contained in the Agreement. User shall 
not, by reason of Owner's performing or failing or neglecting 10 perform any construcuon, 
opennion. maintenance, repair, renewal, or management of the Joml Truckage, have or make 
against Owner any claim or demand tor any loss. dnmagc. destruction, injury. or death 
whatsoc\'Cr resulting therefrom. User shall be g1vcn the same udvnnce notice of maintenance 
plans :md schedules us is provided 10 Owner's personnel. 

2.5 A II officers. agents. and employees of Owner engaged in the management, operation. 
and maintcmmcc of the Joim Trnckagc shall perform their duties in a fair, impan1al, and just 
manner. 

2.6 User, al its c;..pcnsc. shall install and maintam upon its Equipment such equipment. 
radios, or d~vic~~ as mny now or m the future be necessary or approprimc. 111 the reasonuble 
judgment of Owner. for oper~tion of trains upon the Joint Trncknge. User w11l not, however, be 
required 10 install any equipment or devices noL in use on Eqwpmelll of Owner Owner shall 
consult with User pnor 10 the adopuon of new communicnlion or signaling systems 10 be 
employed on the Joint Trackage which have not theretofore been generally adopted in ihc 
1ailrond industry. 
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2.7 If the use of the JomL Trackage shall at any Lime be m1crrup1ed or traffic !hereon or 
lhcreover be deluyed for uny cau~e. neuher parly shall have or make any claim against 1hc 01hcr 
for loss, damage. or expense ofuny kmd. caused by or resulung from ~uch in1crrup110n or delay. 

2.8 Owner may from 11mc 10 Lime substilu1c any track or !racks for those delinea1cd in !he 
Agreement f01 usc by User provided there shu II m allume be afforded User a conlinuous rou1e of 
equal utility for the operations of its Equipmenl wi1hin !he 1cnnini of 1hc Join! Trackage. When 
~uch tracks which ore not pari of !he Joim Trackuge arc u~cd as prov1ded herein. !he Agrccmem 
shall govern for purposes of direction and comrol and hab11i1y as 1f all movement had been mode 
over the Joim Track:1ge. 

2.9 Each par1y shall be responsible for furnishing. ut us own expense. all labor. fuel. and 
train supplies necessary lor the operauon of its own Equipmem over the Joint Trackage. In the 
event 11 party hereto docs furnish such labor, fuel, or train supplies 10 another parly hereto. the 
pony receiving same slmll promptly. upon recc1p1 of billing therefor. reimburse the party 
furnishing same lor us reusonabh: costs thereof. 

2.10 The openuion by u~er on or along the Joml Trackage shall m all Limes be in 
accordance with the rules. mstructions, and restrictions of Owner. but such rules. instrucuons. 
and restrictions shall be reu!>Onnble. just. and fa1r between all p..1r11cs using the Joint Trackage 
and shall not unJustly discriminate ug:1inst any of them. 

2.11 User shall be responsible for the repor1ing and payment of any mileage, per diem, 
usc. or remal charge~ accruing on Equipmem in u~er'~ account on the Jomt Trackage. Except as 
may be specifically pmv1ded for m the Agreement. nothing herein contained 1~ mtended Lo 
change pmctices With respect 10 mlerchangc of trallic between the parues or wuh other earners 
on or along the JomL Trackage. 

2.12 The Lotul cost of clearing a dcroilmem. cleanmg up any Hazardous Materials 
released during such derailmcm, and/or repairing the Joim Tmckagc or any other properly 
damaged thereby shall be borne by the party or por1ies liable therefor in accordance w1th Section 
4 of this Exlnb11 ··1r. 

2.13 In the event of release of Hazardous Materials caused by faulty equipment or th1rd 
parlies. clean up will be conducted and total costs resulting therefrom shall be borne by the 
pnrlies as stated in Section 4 ofthi~ Exhibit ··w· 

2.14 All cmploy~'I.'S of User engaged in or connected wilh the opcmtions of User on or 
along the Joim Trackage shall be required to p11~~ periodic exuminmion on the rules of Owner 
relmed to the Joint Trackage. provided. wilh respect to such examinations LhaL, upon request of 
User. owner shall quuhfy one or more of" u~er's supervisory officerb on said rule~ and ~uch 
supervisory officer or officers so quuhficd shall exam me all employees of User engaged in or 
connected with User's operauons on or along the Joim Tmekage Pending qualification of train 
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and engine crews of User. Owner shall furnish a ptlot or pilots. at the expense of User, as 
deemed necessary by owner to assist m operating trams of User over the Joint Trackage. 

2.15 If uny employee of User shall neglect, refuse, or fail to abide by Owner's rules. 
instructions. and restractions governing the operation on or along the Joint Trackage. such 
employee shall. upon wrinen request of Owner. be prohibited by User from working on the Joint 
Trackage. If either party shall deem it neccs~ary to hold a fornml mvcstigntion to establish such 
neglect, refusal. or failure on the pan of any employee of User, then upon such notice presented 
m writing. owner und Usea· shall promptly hold n jomt investigation 111 which nil panics 
concerned shall participate and bear the expense for its officers. counsel. witnesses. and 
employees Not ace of such investagations to employees of User shall be given by User's officers. 
and such invesugmion shall be conducted m accordance wath the terms and conditions of 
schedule ngreements between User nnd tlS employees. If. in the judgment of Owner. the result of 
such invcstigataon warrnnts. such employee shall. upon wrillcn request of Owner. be withdrawn 
by User from ~e• vice on the Jomt Truckage. and User shall release :md indcmmfy Owner from 
:md against any and all clnuns and expcn~cs because of such withdrawal. 

If the discaplmary action is appealed by nn employee of User to the National Railroad 
Adjustment Bourd or other trabunal lawfully created to adjudicate such cases, and if the decisaon 
of such board or tribunal sustains the employee's po•ition. such employee shnll not thereafier be 
barred from service on the Joam Tracl..age by reason of such occurrence. 

2.16 If any l:qmpment of User IS bud ordered enroute on the Joint Truckage and 11 as 
necessary that 11 be set out, such bad ordered Equipment slmll, aficr bcmg promptly repaared. be 
promptly packed up by User. Unless otherwise agreed. Owner may. upon request of User and at 
User's expense. furnish the reqmred labor and mllleriul and perform hght repairs to make such 
bad ordered l:quapmcnt safe for movemcm. The employee~ and Eqmpmcnt of Owner while in 
any manner so engaged or while enroute to or returning to Owner's tenninal from such an 
assignment shall be considered sole employees of User and sole property of User. However. 
should Owner after repairing such Equipment lor User. move darectly to perform service for 
Owner's benefit rather than return to Owner's terminal. then User's exclusive time and liability 
will end when owner's employees depun for work to be performed for Owner's benefit. In the 
case of such repairs by Owner to freight cars m User's account, balling therefor shall be in 
accordance wuh the Field and Ollicc Manuals of the Interchange Rules adopted by the 
Assocmuon of American Raalrouds, hcreinaficr called "Interchange Rule•"· in cO'cct at the c.lutc 
of performance of the rcpaars Owner shall then prepare and submtt billing directly to and collect 
from the car owner for car-owner rcsponsability items as determined under said Interchange 
Rules. Owner shnll also submit billing to and collect from User any charges for rcpuir to freight 
cars that arc cur-owner responsibility items. as determined under ~aid lmcrchange Rules. should 
sa ad car owner refuse or otherwise fail to make paymem therefor. 

2.17 If Equipment of User shall become dcmilcd. wrecked. or othcrwa.c disabled whale 
upon the Joim Trackage. it shall be rc-miled or cleared by Owner. except that employees of User 
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may rc-raillJser'~ dero1led J:q111pmcnt nn the Joint Trackage whenever usc of motorized on or orr 
track cquipmem is not requ1red and prior pcrmiSSion has been grunted by Owner. The costs and 
expenses of clearing derailments and wrecks shall he nt User's expense unless otherwise 
provided for in allocation of liability in Sect1on 5 of this El'hibit ''B". 

2.111 In !he event Equipment of User shall be forced to stop on Joint Trackage. and such 
stoppage is due to in~ufficicnt hours of o;crvice rcmaming among User's employees, or due to 
mechanical failure of User's Equipment, or any other cause not resulting from an acc1dcnt or 
derailment, and such Equipmcnt is unable to proceed. or 1f a tram of User fails to mamtain the 
specd reqUired by Owner on the Joint Track:1ge, or if 111 emergencic~. crippled or otherwise 
defective l:.quipment IS set out of User's trams on the Joint Trackage. Owner shall have the 
option to furnish motive power or such other a~s1st:mce (includmg but not hmited to the right to 
re-crew User's train) as may be necessary to haul, help or push such Equ1pment, or to properly 
move the disabled Equipment orr the Joint Trackage. The costs and expense~ of furnishing 
motive power or of rendering such other u~s1Mance shall be m User's expense 

2.19 In the event any accident. dcra1lment, or wreck. hcrcmafier called "derailment" 
ill\•olving Unns on or in a tram operated by User or for User by Owner carrying hazardou~ 
materials. substances. or wastes. us defined pursuant to federal or state law, hereinafter called 
"llazurdous Materials" shall occur on any segment of the Joint Trackage, an)' report required by 
federal. Mate or local :unhontlcs shall be the respons1bihty of User User shall also advise the 
owner/shipper of the llazardous Materials involved 111 the derailment. and Owner, immediately. 

Unlcs.~ otherwise agreed by the parties. Owner shall assume responsibility for cleaning up any 
relea~e of such lla7.ardous Materi:1ls from User's curs in accordance with all federal, state. or 
local regulatory requirements. User m:1y huve representatives at the scene of the de1a1lment to 
ob~ervc and provide mformutlon and recommendations concerning the characteristics of 
Hazardous Materials release and the cleun up effort. Such costs shall be borne in accordance 
w1th Section 4 of the General Conditions. 

If lluzardous Mnte1 ials must be trunsferred to undamaged can.. User shall perform the transfer. 
provided. however. thnt if the llazardous Muterials arc 111 damaged cars that arc blocking the 
Joint Trackage, Ownct·, nt its option. may tnm~fer the Hazardous Matermls. Transfers of 
Hazardous Mnteri:tls by u~cr shu II only he conducted after bcmg authorized by Owner 

Section 3. IJILLING l)l~t"AULT 

3.1 Billing shall be accomplished on the hasis of data contamed in n bilhng form 
mutually agreed to between the punies Such b1lling fonn shall contain sufficient detail to pennit 
comput:tt1on of payment~ to be made hereunder. Btlling shall he prepared according tn the rules. 
additives. and equipment rental rates as published by the Owner. User shall pay to Owner aLthe 
Ollice of the Treusurcr of Owner or at such other locnuon as Owner m:.y from time to time 
designme. all the compensation and charges or every name and nature which in and by the 
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Agreement User i~ reqmred to pay in lawful money of the United Stmes wuhin sixty (60) days 
after the rendttton of bills therefor. Btlls shall contnin a statement of the amoulll due on account 
or the expenses incum:d and scrvtces rendered during the billing period. 

3.2 l:rrors or dtspmed items m any bill shall not be deemed a vahd excuse for delaying 
payment. and payments shall be made subject to subsequent adjustment; provided no exception 
to any bill shall be honot-cd. recogmzed. or considered if lilcd after the expirmion of three (3) 
years from the last day of the calendar month during which the bill ts rendered and no bill shall 
be rendered later than tht-ee (3) yea~ (i) after the last day or the calendar month m which the 
expense covered thcrehy IS incurred. or (ii) if in connccuon Wtth a proJect for which a roadway 
completion report is required. after the last day of the calendar momh in whtch the roadway 
compleuon report is made covering such project. with retirements and additions hcing renected 
as appropriate adjusuncms to valuauon bases retroactive up to three (3) years from dote of 
billing, or (iii) m the case of claims disputed as to umoulll or linbtlity, after the amount is sculcd 
and/or the hublluy(ies) established. This proviston shall not limtt the retroactive adjustment of 
billing made pursuant to retroactive adJUMment of wage nucs and senlement of wage claims. 

3.3 So much of the books. accounts, und records of each pony hereto us ore related to the 
subJect muucr of the Agreement shall :11 all rcu~onable times be open to mspcction by the 
authorized represcntauvc~ and agents of the parties hereto. 

All books. accoums. and record> shall be mamtuined to furnish rendlly full mformauon 
for each uem in Accordance with 49 U.S.C Section 11161 £!. ~- and the related regulations of 
the STB in 49 C.F .R. Part 120 I. 1-3. £1 ~-

3.4 Should any amount become puynble by Owner to User under the Agreement. the 
provistons of Sect ton 3.1 through 3.3 of tlus Exhibit "B" shall apply with User as the billing 
party and Owner as the pnymg potty. 

3.5 Should User latl to make any payment when due which User is obligated to make 
under the Agreement, or fail in any other respect to perform as required under the Agreement, 
and such defauh shall conunue for a period of six (6) months after notice 111 writing of such 
default is given by Owner to User. owner may at tiS elcctton exclude User from the u~e of the 
Joint Tmckage. Thereupon User shall surrender to Owner all Sllid Joint Trnckuge and shall have 
no claim or demand upon it. by su11 at law or otherwtse. on account or said exclusion. provided 
that failure to make any p:tyment which ts the subJeCt of nrbitrnuon or litigation between the 
parttes shall not be deemed. pending the dectsion m such urbitrauon or httgation, cause of 
forf.:uurc hereunder. 

Owner may waive such def:lllh subsequent. but no acuon of Owner in wntvmg any 
defauh \hull a !Teet any default of User or impatr any rights of Owner resuhing therefrom. 

Section 4. COMPLIANCE WITH LAWS 
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4.1 User shall not treat. store or dispose of petroleum products or hazardous waste or 
ha7A1rdous substance~. us delined in (1) the Resource Conservmion and Recovery Act, as 
amended. or (i1) the Compn:hensh•e Em•1romnental Response Compensation and Liab1hty Act, 
as amended. or (iii) subsequent leg1shuion regulating di~clmrges imo the environment. on the 
Jomt Trackage 

4.2 Re~ponsibility for l:.nvironmental Claims (as delined in Section 4.6. below) as 
between the parties shall be borne a~ follows 

a) User shall be respons1ble for Environmental Claims to the extent they rc~ult from (i) 
the usc of. or presence upon. the Joint Trackage by User or its contractors or invuees. or (ii) the 
neghgencc or willful misconduct of User. its contractors or mvuees in operation~ on or over the 
Jomt Trackage 

b) Owner shall be respons1ble for Env1romnental Claims to the extent thai User is not 
responsible for such claims pursuant to Secuon 4 2.11. above 

4.3 Each party shall release the other party to the extelll it is responsible for an 
Environmental Claim, and. to the extent of such respon~1hility. shall defend, indemmfy, protect 
and save harmless such other party from and against such Em•1ronmental Claim and costs 
associated therewith. mcluding, b111 not limited to, environmental consultant fees, Auomcys' fees 
and third party cla1m~ .. 

4.4 In the eve111 of any incident. acc1den1. derailment. or veh1cle striking or being struck 
by Equipmem (hereinafter "Dermhncnt") in,•olving Equipmelll oper~tcd by a party hereto 
carrying (i) hazardous mnterials. substances or wastes. us delined pursuant to Federal or State 
Law. or (ii) pollutants (hcremafter collectively referred to as "Hazardous Materials") shall occur 
on the Jomt Trackage. any report required by Federal. State or local authorities shall be the 
responsibility of such party. Each party shall advise the other party immediately of the 
occurrence of a Derailment involving Equipment operated by the party carrymg Hazardous 
Materials. 

Unless otherwise agreed hy the parties Owner shall undertake any Response Action (as 
dclined in Section 4.5. below) 111 accordance with nil Federal. State, or local regulatory 
reqUirements nccessumed by a rele:tse of Hazardous Matermls on Owner's right-of-way 
underlymg the Joint Trackage from Equipment operated by either party hereto upon the 
occurrence of a Derailmelll User shu II have datu or a representative available at the ~cene ofnny 
Demihncnt involving Equipment operated by it to pro,•ide infonnotion concerning the 
char~cteristics of Hazardous M:nerials released. 

If following u Derailment upon the Joint Trackage Hazurdous Mmerials must be 
transferred to undamaged cars or other vehicles. unless otherwise agreed by the parties. the party 
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whose Equipmcm was involved in such Dcrnihnent shall perfonn the transfer: provided. 
however. that if the llnznrdous Materials are m damaged cars of a tram of User that arc blocking 
the Jomt Trackage. Ownc1· shall transfer the lluzurdous Materials. provided funher thut transfers 
of 1-lazardous Materials by User shall only be conducted ul\cr being outhonzcd by Owner. 

4.5 In the event nny clean up. response. rcmovul or remediation of any environmental 
condition on the Jomt Trackage IS necessary (collectively referred to herein us "Rcspon~e 
Action"). neither party shall be entitled to any damages. actual or consequential. by reason of the 
Response Action' 8 interference wnh the other pany's usc of the Joint Trackage. Owner and its 
contractors shall hove full. unrestricted and unconditional access to the Joint Trackage for the 
purpose of completing or cngagmg in n Response Action for which Owner lms any rcspon>ibility 
or, at Owner's option. a Response Action wh1ch Owner has undcnnken should User foil to 
diligcmly pursue and complete such Response Action to the satisfaction of Owner; provided. 
however. that any Response Action (i) >hull be undcnoken und completed pursuant to a work 
plan (including a schedule) submitted to the other pany for 1ts review and. in the case of Owner. 
approval. and (ii) shall not unreasonably. in tenns of duration or otherwise, restrict the other 
p11My's usc of the Joim Trackage. Either pony's completion of :my of the other pnny's obliga1ions 
hereunder shall not be deemed a wai\•er of such obligmions under the Agreement Owner shall 
have the r1ght, but not the obligation. to conduct reasonable mspcctions of any Rcspon~e Action 
of User and User >hull pro,•ide Owner all mlbrmotion requested by Owner regardmg any 
Response Action of User or any Em•ironmental Claims for which User IS responsible. 

4.6 The tcnn "En\'lronmcntal Clnim" means the d1rect costs of any clcnn up. response, 
removal. remcdimion. natural resource damage. closure and/or post closure required by any 
environmental conditions affecting the air, soil, surface waters. ground waters. streams. 
scdimcms unc.l sinlllur environmental conditions caused by. resulting from, arising out of. or 
occurring in connection with this Agreement. 

4. 7 The liahiluy :md indemnuy provisions of till> Section 4 shall cominuc in full force 
and ciTect regal dless of whether tills Agreement is term mated pursuant to nny other provision. or 
the Jomt Trackage is abandoned and vacmed by User. 

4.11 The total cost of clenring a Derailment. clenning up any 1-lazardous Materials released 
during such Deraihncm, and/or repairing the Joint Tracks or any other propcny damaged thereby 
shall be borne by the pnny or parties liable therelbr pursuant to the allocation of liability in 
Section 5 of this Exhibit "B". 

Section 5. LIABILITY 

5.1 Owner shall not be held liable for or on account of any loss. damage. or delay, to the 
trains. engines. car> or other property of uny kmd of either company, nor to frc1ght, baggage or 
other property of any kind carried in or upon such trams. engines or cars. nor lor or on accoulll of 
any injury to or death of passengers or employees of either company. or for or on account of any 
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mJury 10 the person or pmpcny of any other individual or mdivtdunls, company or companies. 
corporation or corporations whmsocvcr, which may be incurred or susmined by reason of such 
trains being operated on the Joim Tr::tckage. or. by reason of such trnins being delayed in such 
operation. 111 whm~ver manner the sumc may be caused or occ:tsioncd. whether by or through the 
negligenc'e of the Owner. us agems or servam~. or by rcuson of defects in track~. stntctures, or 
facthtie~ fumtshed by Owner. or otherwise, it being understood and agreed that all nsk of such 
delays. loss, damage, injury and demh shall be and is hereby assumed by User. and User shall 
and wtll hold hannless Owner from and 11gninst all linbilnks or claims for all ~uch delay. loss. 
damage. injury and death and shall and will execute and dchver, or cause 10 be executed and 
delivered. to Owner. upon request. u full and complete release, satisfaction and discharge of all 
clatms theref01, and wtll pay. or cau~c to be pmd. all costs and expenses mcurrcd by either pony 
in the cleuring of wrecks and repairs 10 equipmenl. I rock and property in which by rea~on of such 
movement covered by this Agreement the engmes. trains. or cars of User arc concerned. 
expenses and auomey's fees mcun-cd in defending any action which m:ty be brought agamst the 
Owner on uccount of any such clatm or liability and any judgment which muy be rendered 
against the Owner on account thereof. User shall pay all line~. penalties. costs and expenses 
imposed upon or incurred by Owner by reason of any violation by User of the Safety Appliance 
or other State or Federal Laws, and hold Owner hnmlless therefrom. 

5.2 It IS understood and agreed that a number of vehicular and pedestrian crossings of 
the Joint Trackage presently ell.ist. or muy be constructed. User agrees to accept all vehicular and 
pedestrian cros~ings in whmever condition they may be during the term of th~ Agreemem and 
will not usscn any cluim. demand. or cause of action against Owner und wtll hold Owner 
hannlcss from any claim. demand, or cause of uction arising out of any vehicular or pedestnan 
crossing accident on tlte Jomt Trackage m which the engines, cars. or mun of User is involved. 

5.3 Each pany hereto shall have the right to seule. or cause to be sell led for it, all claims 
for damages lor which such party ~hall be habh: under the pmvtstons of thts Section S and to 
defend or cause to be defended nil suns for recovery of any ~uch damages 

In case a suit shall be commenced against either pany hereto for or on account of 
damages for whtch the orher p:ll'ly hcrcro muy be solely or joimly liable under rhe prO\•isions of 
thts SectionS. the party ~o sued shall gtve no11cc to such other party of the pendency of such suit 
and there upon such other pony may assume or jom in the defense of such smt 

In rhe event !hat more than one of the panics shall be liable hereunder for any damages 
and rhc same shall be seuled by a voluntary payment of money or orher valuable consideration 
by one of the panics so JOllllly liable therefor. release from liability shall be taken for and mthe 
name of all panics so liahlc. In the event of any senlement in excess of Filly Thousand Dollars 
($50,000), the seuling pany shall norify the other panics prior to ~eulement. Failure of the 
scnhng party to so notify the other parlles prior 10 seulement shu II not rehcvc the other panics of 
their obligation under the senlement agreement. so long as the seuling pony's failure to notify 
did not prejudice rhe other pant~s and then only to the cxrcnt of such prejudice. 
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Ira JUdgmem shall be recovered against and ~atislicd by one party invol\•ing a liability 
whtch should under the Agreement be borne entirely or participated in by the othc:r parties. then 
all expensed or whatsoever nature. includmg costs nnd rccs connected wnh such judgment and 
with the prosccmion or the suit upon which it was bn~ed, shall he sc:uled between the parttes in 
strict accordance wtth the: pro\•isions or the Agreement nnd the party against which such 
judgment shall have been recovered shnll be promptly reimbursed by such other parttes to the 
extclll to whtch the Iauer is mdebted 

5.4 TilE LIAIIILITY ASSUMEil IIY USER SHALL :\lOT IJE AFFECTED BY 
THE FACT, II' IT IS A FACT, THAT TH•: I>AMA(;E, IN.IURY OR DEATII WAS 
CAUSED OR CONTRIBUTEI> TO BY TilE NEGLIGENCE OF OWNER OR ITS 
EMPLOYEES OR AGENTS, •:XCEI'T TO TH•: •:xTENT SUCII I>AMAGE, IN.IURY 
OR DkAHI IS I'IWXIMATELY CAUSED BY THE WANTON, WILLFUL AND/Oil 
INTENTIONAL ACTS OR THE GROSS NEGLIGEI'"CE OF OWNER. 

THE INDEMNIFICATION OBLIGATION ASSUM•:n IIY USEil SHALL 
INCLUI>E (I) INDEMNITY FOR TilE NEGLIGENCE OR ALLEGED NEGLIGENCE, 
WIIETIIER ACTIVE OR I'ASSIVE, wm:RE TIIAT NE(;LIGI~I\'CE IS A CAUSE OF 
Tm: LOSS OR DAMAGE; (2) INI>EM:\IITY FOR STRICT I.IAIULITY R•:SULTING 
FROM VIOLATION OR ALLEGEil VIOLATION OF ANY FEI>EI{AL, STAn: 01{ 
LOCAL LAW OR REGULATION, INCLUI>ING BUT NOT LIMITEI> TO THE 
FEI>ERAL •:MI'LOYF.Il'S LIAIJILITY ACT (FELA), THE SAFF.TY AI'I'LIANCF. ACT. 
THE IJOILER INSI'F.CTION ACT, THE OCCUPATIONAL SAFETY ANI> 'HEAL Til 
ACT (OSIIA), TilE llESOURCE ENVIRONMENTAL RF.SI'ONSE, COMPENSATION 
ANI> LIABILITY ACT (CERLA), TIU: CLEAN WATEil ACT (CWA), TilE OIL 
POLUITION ACT (01-'A), ANI> AI\'Y SIMILAil STATE STATUTES li\1POSEI> OR 
IMI'U:MF.NTING SIMILAI{ STANI>ARDS; ANI> (3) INI>EMNITY FOR ACTS OR 
ALU:<a:n ACTS OF (;ROSS NEGLIGENCE o•· OWN.:R FC>Il WHICII PUNITIVE 
I>AMAGES MIGHT IJE SOUGHT, EXCEI'T TO THE EXTENT I'ROXIMATELV 
CAUSED 0\' TilE WANTON, WILU"UL AND/Oil INH:NTIONAL ACTS OR Tim 
GROSS N•:GLIGENCE CW OWNER. 

Section 6. ARIIITRATIOI'" 

6.1 1r at any tune a question or controversy shall arise between the parties hereto in 
connectton wnh the Agreement upon which the pontes cannot ugrce, then. upon the wrillen 
reque~t or either purty selling lbrth the issue in dtspute, such question or comroversy shall be 
submined to arbttration 1r the parties involved in ~uch dispute arc able to agree upon 11 single 
arbitrator experienced mmauers or the character m dtspute withm thirty (30) days afler the party 
desirmg such arhitmtion (the "Demanding l'arty") shall notiry in writing the other party or parties 
to such dispute (the "Noticed l'orties). such dispute shall be submiued to such ~ingle arbitnnor. 
Otherwtse. the Demanding l'arty shall appoint an arbitrator :md notiry the Noticed l'nrties in 
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8.1 Nothing in the Agrcemem conlnmcd shall limit the right or Owner to admit other 
companies to the usc ol the Joint Trnckagc or any purl thereof on such lenn& and conditions as 
are salisfactory 10 Owner. provaded such adminancc shall not materially hinder or obstruct the 
fair and reasonable. exercise or the nghls granted rn the Agrcemcm. Such other companies 
presemly or hereafter ad mined to the usc or the Joim Trackage or any part thereof by Owner 
shall be considered Owner for the purpose or the Agreement. User ~hull hnve no raght 10 ndmil 
any person, firm. or corporation to the use of the Joint Tracknge. 

8.2 The Agreement shall be bandmg upon and inure lo the benelil of the panics hereto. 
their respective successor lessees. and assigns. but no sale. assignmem. mortgage. or lease by 
User or any mlcrcsl or right given it under the Agrecrncm. •cparale and apan from 11 corpornlc 
merger. Sllle. assagnmcm, mortgage or lcnsc or User's railroad m its entirely. shall be vahd or 
binding without the praor wrincn con&cnl or Owner. whach con&enl will not unreasonably be 
withheld 

8.3 The Agreement and each and every provision hereof is for the exclusive hcncfil or the 
parties hereto and not for the bene lit or any third pany. Nothmg herem comaincd shall be 1nken 
us crcming or incrcnsing any right m ony !hard person 10 recover by way or damages or 01hcrwise 
against any of the panaes hereto. 

8.4 All nouces. demands. requested, or submissaons which arc required or penni ned 10 he 
given pursuant 10 the Agrccmem shall he given by either pany 10 the other in writing by servmg 
the same upon the Vice l'rcsidem ofOpcrulions orcoch company. 

8.5 I r any co,•cnam or pro,•ision or the Agrccrnem not molcriol 10 the raghl or U&cr 10 usc 
the Joim Tnacknge shall be adjudged voad. such adjudic:nion shall not aiTecl the validity, 
obligation, or pealbrmancc of 1my other covcmml or provision which I& in itself vnlid. No 
comroversy concerning any covcmml or provisaon shall delay the performance or ony other 
co,•enom or provasaon. Should any covcmml or provision or the Agreemem be adjudged void. the 
panics will m:ake such other arrangcmelll& as. under the udvicc or counsel. will eiTecl the 
purposes and intem or the Agreement. 

8.6 In the evemthere shall be any connie! between the provisions ofthi& Exhibit "B" and 
the Agreement. the provasions of the Agreement shall prevail. 

8.7 All Secuon headings nrc msened lor convenience only and shall not aiTecl any 
conslnlction or inlerprelalion of the Agrcemem. 

End of Exhibit "B". 
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writing of such appointment. Withm twenty (20) days a tier receipt of said notice. the Noticed 
Port1es shall each appoml an arbitrator und notify the Demandmg l'arly in wrilmg of such 
appoimmcm. Should any Noticed Party fail within twenty (20) days after receipt of such notice 
to name 11s arbllralor. the arbilrnlor for the Demanding Puny and the arbitrators for the other 
Noticed Parties. if any. shall select one for the Noticed l':my so fuiling and, 1f they cannot agree. 
said arbitrator muy be uppouncd by the Chief Judge (or acting Chief Judge) of the United States 
Distncl Court for the District in which the headquarters office of the Demandmg Party is located 
upon application by any party ofier len (I 0) days· wmlen notice 10 all other parties The 
arbitrators so chosen. 1f un even number. shall select one additional arbilrnlor. 10 complete the 
board. If they fail to agree upon on udd1ll0nal arbitrator. the same shall. upon application of any 
party, be appointed by sa1d judge in the m:mnc:r hereto lore stated. 

Upon selccuon of the arbllrator(s). smd arbitrotor(s) shall w11h reasonable diligence 
dcternune the quesuons as disclosed in ~aid notice of demand for arbilnllion. shall give all parties 
reasonable nouce of the time and pl:tce (of which the urb11ra1or(s) ~hall be the judge) of hearing 
e'•idence and argument. may mke such ev1dcnce as they deem reasonable or as either party may 
submit W1lh witnes~cs required to be swurn. and may hear argumcms of coun~cl or others. If any 
arbitrulor declines or f:tils to uct. the party (or parties in the case of a smgle arbitrator) by whom 
he was chosen or said judge shall appoint another to act in his phtcc After con~idcring ull 
evidence, testimony. and arguments, said single arbitrator or the majomy of said board of 
arbitrators shall promptly stale such dec1sion or award in wr.ting which shall be linal. binding. 
and conclusive on all par11es to the arbilrauon when delivered lo them. Umil the arbilmlor(s) 
shall issue the lirsl decision or award upon uny question submlllcd for arbitration. performance 
under the Agrecme1n shall cominue m the manner and form existmg pr1or to the rise of such 
quesuon. A tier delivery of said li~l decis1on or award, each party shall forthwith comply with 
sa1d lirsl decision or awurd umnedmtely ufter receiving 11. 

Each p:my to the arhilnllion shall pay the compcn~ation, costs, und expense~ of the 
arbitrator appointed in its behalf and all fees and expenses of lis own witnesses. exhibits. and 
counsel The compensation. cost. and expenses of the single arbitrator or the additional arbilmlor 
in the board ofarbllralOI'll shall be pmd in equal shares by nil parties to the arbitmlion. 

6.2 The books and papers of nil part1cs. as far as they relate to any mauer subnuued for 
arbitration. shall be open 10 the examination of the urbilrator(s). 

Seclion 7. GOVERNMEiliTAL AI'I'ROVAL. AHANUONMENT 

7.1 u~er shall. m its own cost and expense. iniliulc by approprime application or petil1on 
and thereafter diligently prosecute proceedmgs for the procurement of all necessary conscnl, 
approval. or omhorny from uny govemmental agency for the sanction of the Agreement and the 
operation~ to be carried on by U~cr thereunder Owner. al it~ expense, shall uss1~1 und support 
smd application or pel ilion und Will furni~h such information and execute. deliver. and lile such 
inslrumenl or inslrumcnls in writing as may be ncccssa1y or appropriate 10 obtain such 
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governmental con~clll, approval, or uuthority. User and Owner agree to cooperate fully to 
procure all such necessary consent, approval, or muhonty 

7.2 In the cvcm Owner ~hall be mvoluntnrily dtsposscsscd, includmg threat of 
condcmnauon by competent pubhc aulltority. of the nght to operate upon und maintain any 
portion of the Joim Trackage, Owner shall have no obligation hereunder to provide tracks for 
User's usc, and User shall have and shall make no cla1m of any kmd, legal or othcrwtsc, against 
Owner for fmlure to prov1de such tracks for User's usc 

7.3 Under the terms hcremaficr suucd, and to the cxtcm that Owner may lawfully do ~o. 
owner reserves to itself the exclustvc nght, exercisable al any tunc durmg the life of the 
Agreemem Without concurrence of u~cr, to elect to abandon all or any part of the Jomt Tr.1ckagc 
by giving SIX (6) momhs pnor wtiucn not1ce to u~er of11s mtc:ntion ~o to do 

7.4 Upon termination of the Agreement. or any partmlternmmuon, as the applicable case 
may be, however the same may occur. User shall be released from any and ull manner of 
obhgat1ons and shall be deemed to have forever relinqmshcd, abandoned, surrendered, und 
renounced any and all right possessed by User to operate over that part of the Jomt Trackage to 
wh1ch such termination applied. and as to such pan. User shall forever relcusc and discharge 
Owner of and from any und all manner of obhgauons, claims, demands, causes of actiOn, or suns 
whtch User nught have, or wh1ch might subsequently accrue to User growing out of or m any 
manner connected with. dtrectly 01 indireclly, the contractual obligations of Owner under the 
Agrccmcm, m all events provtdcd. however, the aforesaid rehnqmshmc:m, ubandonmcnl, 
surrender, rcnunciauon, rclea~e. uud discharge of User shall not m any case affect any of the 
nghts und obhgnt10ns of en her Owner or User wh1ch may have uccrued, or hab1hties uecmed or 
othcrwtse, which may huvc arisen pnor to such tenninauon or pantal lcnnmation Upon any 
tcnmnatlon, Owner will remove from Owner's right-of-way any connecting track, and any 
exclusive facihty of User, at User's expense wnh ~ulvugc to be delivered to and retamcd by User. 
Upon any punta I tcrmimlllon of the Agreement, however the same may occur, the terms and 
condiuons hereof shall continue and rcmam in li1ll force and effect for the balance of the Joim 
Tmekagc 

7.5 Euch party shall be rcsponstblc for any labor clatms of, and shall bear the cost of 
employee protection payable to, its own employees, :md the employees of compames affiliated 
wnh n, to the cxtelll resuhmg from the cmry into or operation of the Agreement However, in the 
event the pun1es agree thut Owner should retain employees or provide addmonal employee~ for 
the sole benefit of User, the parties shall enter into a separate wrmen agreement providing that 
User shull bear all cost mul expense for any such retoi!led or additional employees, including, 
wnholll lnmtiiiiOn, all co~t and expense associnted with labor protection payment~ whtch arc 
mude by Owner nnd which would not hnve been mcurrcd had such retcnuon or prov1sion of 
employees fot the ~ole benefit of User not been reqmrcd. 

Section II. OTm:R CONSIDERATIONS 
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8.1 Nothmg in the Agrccmc:m comaincd shall hmn the right of Owner to admn other 
compamcs to the usc of the Joint Trnckuge or any part thereof on such tcnns und conditions us 
arc sausfactory to Owner. prov1ded such adnunancc shall not materially hinder or obstruct the 
fiur and rcasonublc cxcrc1sc of the rights grnntt:d in the Agrccmenl. Such other comp;mtcs 
prcscmly or hcrcafier <~dmincd to the usc of the Jomt Trackage or any pun thereof by Owner 
shall be con~idcrcd Owner for the purpose of the Agreement. User shall have no nght to admn 
any person, finn. or corpornuon to the u~c of the Jomt Trnckugc. 

8.2 The Agreement shall be bmding upon and murc to the bcnetil of the panics hereto, 
the1r rcspc:cuvc ~ucccs~or lessees, and ass1gns, but no sale, uss1gnment. monguge, or lease by 
User of any mtercst or nght giVen 11 under the Agrccmem, separate and apan from a corpor.nc 
merger. sulc, asMgnmem, mortgage or lease of User's nulroad in its entirety, shall be vahd or 
bmdmg withom the pnor w1nten eon~cm of Owner, wh1ch consem will not unreasonably be 
withheld. 

8.3 The Agreemcm and each and every prov1sion hereof is for the cxelus1vc benefit of the 
parties hereto and not for the benefit of any third party. Nothmg herem comaincd shall be taken 
as crcatmg or mcrcasmg any right 111 any third person to recover by way of damages or othcrw1se 
against any of the pamcs hereto 

8.4 All notices, demands, rcqucMcd, or submiSSions which arc required or pcnnincd to be 
given pursuant to the: Agreement shall be given by either pany to the other in writmg by serving 
the same upon the V1ce l'rcs1dent ofOpernuons of each company. 

11.5 If any covcnam or provisiOn of the Agreement not material to the right of User to usc 
the Jonn Tmckage shall be udjudged void, such adjudicauon ~hull not affect the validity, 
obhgauon, or perlormance of any other covcnam or pmv1sion whtch is in nsclf \'alid. No 
controversy concerning nny covemmt or pnl\'1~1on shall delay the pcrfomtonce of uny other 
covemnn or prov1~1on. Should uny covcnam or provision of the Agreement be adjudged void, the 
parties w1ll mnkc such other arrangcmems us, under the advice of counsel, will effect the 
purposes and mtcm of the Agreement. 

11.6 In the event there shall be <~ny connict between the provistons of this Exhtbit "13" and 
the Agreement, the provisiOns of the Agrcemem shall prcva1l · 

11.7 All Section headmgs arc inserted for convcmcncc only <~nd shnll not affect uny 
construcuon or mterpretuuon of' the Agrccmcm 

End of Exhibit "B". 
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