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William C. Schroeder 
Partner 
(509)-455-6000 
will. schroeder@painehamblen.com 
Licensed in Washington and Montana 

ELECTRONICALLY FILED 

Ms. Cynthia T. Brown 
Chief, Section of Administration 
Office of Proceedings 
Surface Transportation Board 
395 "E" Street S.W. 
Washington, D.C. 20423-0001 

ATTOHNEYS 

September 7, 2016 

Re: Docket No. FD 35915 

N''" 

Tri-City Railroad Company, LLC v. City of Kennewick and City of Richland 
Motion to Strike Ex Parte Communication 

Dear Ms. Brown, 

This concerns the July 26, 2016 letter by Senator Cantwell of, inter alia, the Commerce, Science, 
and Transportation Committee, to Commissioner Elliott III, Commissioner Miller, and 
Commissioner Begeman. Neither the undersigned counsel nor their client, the Tri-City Railroad 
Company, were sent a copy of this July 26, 2016 letter. Instead, it was discovered by 
happenstance over the Labor Day weekend. 

The contents of the Senator Cantwell's July 26, 2016 letter appear to be in violation of 49 C.F.R 
§ 1102.2. Therefore, the Tri-City Railroad Company requests that the Board consider this letter 
as a Motion to Strike Senator Cantwell's July 26, 2016 letter from consideration. 
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Willj/m C. Schroeder 

Enclosures: Letter from Senator Maria Cantwell, July 26, 2016. 
49 C.F.R § 1102.2 

cc: Heather Kintzley 
Lisa Beaton 
Steve Dijulio 
Stephanie Weir 
Christopher Emch 
Senator Maria Cantwell 



CERTIFICATE OF SERVICE 

I hereby certify that on this 7th day of September, 2016, I caused to be served a true and 

correct copy of the foregoing MOTION TO STRIKE EX PARTE COMMUNICATION by the 

method indicated below and addressed to the following: 

Heather Kintzley 
Richland City Attorney 
97 5 George Washington Way 
PO Box 190 MS-07 
Richland, WA 99352 

Lisa Beaton 
Kennewick City Attorney 
210 West 6th Avenue 
P.O. Box 6108 
Kennewick, WA 99336 

P. Stephen DiJulio 
Stephanie Weir 
Christopher Emch 
Foster Pepper PLLC 
1111 Third A venue, Suite 3400 
Seattle, WA 98101 
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The Honot~\h!e Dwmiel R. Elliottm~ .c]lain:nui1 
U;S. Surface Tn11rnpo1.tation Board 
395 B Street, SW 
Wasl1h1gton1 DC 20423~0001 

Tho Honorable Deb Miller, Vice. Chairman 
U.S .. Surface Transportation. Board 
395 B Stret~t. SW 
Washington~ DC 20423-0001 

rh.e Hi;morable Arm 'D. Begeman, Commis111loncr· · . 
U.S. SurfaC<:i 1'ranspor:tation Board 
~95 E Stt'.\~ett SW 
Washing;Wi1, DC 20423~000.1 
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DearChaimmn Elliotti Vtce Chairman Milfl)}'r,amzKCorn:;r1i:>:~\i:iiH1JR''!JqJJi~nmn: .,'·i 

I wt'It<~ itl th0. Jn to1·e~st o.f my constitll(i)llts.1 the, City: of.K1:m1'H;rwkk nn d thin City . .of Rkh huid,. Wi\:sb l.ri gton 
t(!)gardlng the case TH~Cil'.vRailroad Compw1y ... p,,tfdon .. /i'Jr Df1r,~latawr:v Order (FlnanceDocket No .. 
3S915) m.u:rently 1:H~n<li.ng bd'o!'e the .s·urfar~i;; Tl'o.u.:;pbdfllicm Brn\rd (Board); · 

Fl.mmce Docket No, 35'9 l 5 con.cemsthe City of K ~moewk}; an!'!. the Chy of RfohJa:nd's C'entei\l: ·Pnrkw~15! · 
Pr<)j~l<tt that :would devel6p an at .... grade mi.I <~1·cir;sing ovi::x twu .ni~th;,¢ tn11.~~:s utilized; by the Td-Ctiy 
RaiJrnad Co., a Class HI rt1ifroad. 'Tl'i·City Railroo.i.~ Cc. hr-i ·rl~~tJifonvd frw n .d~H~ltwatory oi·dot\ (;;<mtending 
that the propcised ii.t·g;1'a~l1~ c1·qssii1g is not "'rout1ni~ ', Ae<!<'H':ling tc S Ui~~ ... Ci § S54(e) and.49 U,S,C. § 72 l:. 
the Board may issue a declaratory order to i.1'!ni1ina:t~; a 1.;tm!rnv1~rsy or n~move 1.mce1ta.intyi,whcre such 
0xfats, 

Tho Cenrer Parkway Prqfect Is a kmg planm~d tr:a1.1s.porrntitm 111:tt:worl!, frive.stmenttlrnt hn.J'1"<M$ r0gi.orui,l 
mobi.lity in preparation for dramatic population and industry growth m1tidpated in the area., By 2030i the 
City o:f Kennewick and the City of Richland will (Jt<.jV:1rltm1::".~ p~lptil:ation. growth. of.59 and 68pel'~~ent,. 
respectively, Exfonsi011of Centet Pad;;w.t\y by 800 fo1~t, t;1V".t th~ a1::tlv0 trn.cks, to.cmmect to Tapteal Dri:vt~ 
wmild improve emergency response ti.mes~. reduce trffffhl·c.on.giils.tJ1Jnj, a:ndpronmt<1 cconom.ic development 
of 60 adjncentao1'es of.cpm,iherdal proJ)m'ty. Both tl1f~ Benton County Sup(1n·io1· Court nnd tho Washingtm) 
Stute Court: 9f Appeals have affinned th{} Washingtm1 UtiWfos imd Trm1spt1rtatio11 Con1misslon 1s final 
ord (:')!' apprnving the .coirntructioi1 of tho a.tmgradt~ Ct0$sil1g;,, .. 

Orighrn'!lyi petitfon.ed .in March 2.015; tl1<1 Board him yi~t tQ lmiw~ n flti.al doc is ion 'In this case; lmn 
confident that: the members of the St11:fi11.:e Transportntlon Boa.rd \Vilt provide· fuJI and fok cr.msidcration of 
the merits of this case and I would appreciate your assistance in prtwi.dl.ng;.im e:xpedltiou~ review of this 
matter, 
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Mada Cantwell 
United States Senator 
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§ 1102.2 Ex pewta corrnr1unicatiorrn prohibited; penalties provided., 49 C.F.R. § 1102.2 

~'¥11 KeyClte Yellow Flag - l~egatlve Treatment 
Proposed Regulation 

·----·-----·-----· 
Code of Federal Regulations 

Title 49. Transportation 
Subtitle B: Other Regulations Relating to Transportation 

Chapter X. Surface Transportation Board (Refs & Annos) 
Subchapter B. Rules of Practice 

Parts 1100to1129··...:Rules of General Applicability 
Part 1102. Communications (Refs & Annos) 

49 C.F.R. § 1102.2 

. ',, 

; § 1102.2 Ex parte communications prohibited; penalties provided. 

(a) Definitions. 

!" 

Effective: March 25, 2016 

Currentness 

(l) "On-the-record proceeding" m.eans any matter described in Sections 556,...557 of the Administrative Procedure 
Act (5 U.S.9. 556-557) or any matter required by the Constitution; statute, Board rule, or by decision in the 
particular case, that is decided solely on the record made in a Board proceeding. 

(2) "Person who intercedes in any proceeding" means any person, partnership, co1:poration, or association, private 
or public, o~tside of the Board which is neither a party nor party's agent, that volunteers a communication that 
it has reasoA t~ know may advance or adversely affect the interest of a party or party's agent in any proceeding 
before the Board. 

(3) Ex Pa rte ·communication concerning the merits means an oral or written communication by ·or on the behalf of 
a party which is made without the knowledge or consent of any other party that could or is intended to influence 
anyone who participates or could reasonably be expected to participate in the decision. 

(b) Communicatfons that are not prohibited . 

. ~ .. 
(1) Any co1111~rnnication to which all the parties to the proceeding agree, or on which the Board formally rules, may 
be made on an ex parte basis; 

(2) Any conummication of facts or contention which has general significance for a regulated industry if the 
co111111u11icat9r cannot reasonably be expected to have known that the facts or contentions are material to a 

; 

substantive issue in a pending on-the-record proceeding in which it is interested; 

W!SS'Wl.AW <!;\) 2016 Thomson i:~euters. No claim to original U.S. Government Works. 



§ 1 Hl2.2 Ex parte communications prohibited; penalties provided., 49 cJ:Jt § 1102.2· 

(3) Any communication by means of the news media that in the ordinary course of business of the publisher is 
intended to inform the general public, members of the organization involved., or subscribers to such publication 
with respect to pending on-the-record proceedings. 

(c) Prohibitions. 

(l.) No party, counsel, agent of a party, or person who intercedes in any on-the-record proceeding shall engage in 
any ex parte communication concerning the merits of the proceeding with any Board Member, hearing officer, or 
employee of the Board who participates, or who may reasonably be expected to participate, in the decision in the 
proceeding. 

(2) No Board Member, hearing officer, or employee of the Board who participates, or is reasonably expected 
to participate, in the decision in an on-the-record proceeding shall invite or knowingly entertain any ex parte 
communication concerning the merits of a proceeding or engage in any such communication to any party, counsel, 
agent of a pal'ty, or person reasonably expected to transmit the communication to a party or party's agent. 

(d) When prohibitions take effect. The prohibitions against ex parte communications concerning the merits of a 
proceeding apply from the date on which a proceeding is noticed for oral hearing or for the taking of evidence.by modified 
procedure, or when the person responsible for the communication has knowledge that the proceeding will be so noticed, 
or at any time the Board, by rule or decision, spedfles. 

(e) Procedure required of Board members and employees upon receipt of ex parte communications concerning the merits 
of a proceeding. Any person who receives an ex parte communication concerning the merits of a proceeding must 
promptly transmit either the written communication, or a written summary of the oral communication with an outline 
of the surrounding cil'cumstances to the Chief, Section of Administration, Office of Proceedings, Surface Transportation 
Board. The Section Chief shall place all of the material in the correspondence section of the public docket of the 
proceeding. A recipient of such ex parte communication, who has doubt as to the nature of the communication, may 
request a ruling on the question from the Board's Designated Agency Ethics Official. The Designated Agency Ethics 
Official shall promptly reply to such requests. The Chief, Section of Administration, Office of Proceedings, shall promptly 
notify the Chairman of the Board of such ex parte communications sent to the Section Chief. The Designated Agency 
Ethics Official shall promptly notify the Chairman of all requests for rulings sent to the Designated Agency Ethics 
Official. The Chairman may require that any communication be placed in the correspondence section of the docket when 
fairness requires that it be made public, even if it is not a prohibited communication. The Chairman may direct the taking 
of such other action as may be appropriate under the circumstances, 

(t) Sanctions. 

(1) The Board may censure, suspend, or revoke the privilege of practicing before the agency of any person who 
knowingly and willfully engages in or solicits prohibited ex parte communication concerning the merits of a 
proceeding. 

(2) The relief or benefit sought by a party to a proceeding may be denied if the party, or his agent knowingly and 
willfully violates the foregoing rules. 

WE$'b"tAW © 20·1 f3 Thomson Reuters. l\lo claim to original U.S. Governm<:mt Works. 
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§ 1102.2 Expw1e communications prohibited; penf,1ltias provided., 49 C.F.R. § 1·102.2. 

(3) The Board may censure, suspend, dismiss, or institute proceedings to suspend or dismiss any Board employee 
who lmowingly and willfully violates the foregoing rules. 

Credits 
[47 FR 49548, Nov. 1, 1982; 58 FR 42027, Aug. 6, 1993; 74 FR 52905, Oct. 15, 2009; 81 FR 8853, Feb. 23, 2016] 

SOURCE: 62 FR 50524, Sept. 26, 1997; 81FR33416, May 26, 2016, unless otherwise 110ted. 

AUTHORITY: 49 U.S.C. 721. 

Current through September 1, 2016; 81 FR 60458. 
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