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SURFACE TRANSPORTATION BOARD 

Docket No. FD 35752 

Grafton & Upton Railroad Company-­

Petition for Declaratory Order
 

REPLY OF
 
THE TOWN OF GRAFTON, MASSACHUSETTS, and
 

ROBERT S. BERGER, ZONING ENFORCEMENT OFFICER
 

Respondents, the Town of Grafton, Massachusetts, and Robert S. Berger, its Zoning 

Enforcement Officer (together "Grafton"), pursuant to 49 C.F.R. § 11 04.13(a) and the Board's 

Decision, served August 2, 2013, reply to the Petition for Declaratory Order of the Grafton & 

Upton Railroad Company ("G&U"). filed July 23,2013. 

The Petition for Declaratory Order was not filed by G&U of its own volition. Rather, the 

railroad was directed to file it within 45 days' time by Order of the Superior Court for Worcester 

County, Massachusetts, entered June 12, 2013. The Court has stayed its proceedings pending 

receipt of the Board's Decision. Grafton concurs in the need for a declaratory order proceeding 

by the Board to resolve the long simmering dispute between the parties. Grafton, however, 

respectfully asks that the Board deny G&U's request for expedited handling and an expedited 

decision l because of the lack of credibility of the G&U's new "plan" for financing and operating 

the propane transloading facility in North Grafton, and because of the paucity of information 

I It is with some temerity that G&U requests that the Board to process the case "expeditiously" 
when G&U itself waited nearly the entire 45 days allotted by the Court to file its Petition for 
Declaratory Order. 
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G&U has thus far provided concerning that "plan". For the reasons set forth below, Grafton 

respectfully requests that the Board institute a declaratory proceedings, deny G&U's plea that it 

receive expedited handling and an expedited decision and establish a reasonable procedural 

schedule. 

PROCEDURAL BACKGROUND 

This case arrives before the Board by a rather circuitous route. Grafton originally sought 

to file a petition with this Board nearly eight months ago in December of2012, just weeks after 

first learning about G&U's imminent plan to construct what would be the largest liquefied 

petroleum gas ("LPG") facility in the Commonwealth of Massachusetts,. Having leamed of the 

plan only in its very late stages, Grafton applied for and received an emergency injunction from 

the Worcester Superior Court, enjoining the delivery of the propane storage tanks and other 

construction, while it petitioned this Board for review. G&U, however, immediately removed 

the case to Federal Court and strenuously objected to Grafton's motion to refer the matter to the 

Board under the doctrine of primary jurisdiction. The Federal Court denied Grafton's motion 

and held an expedited trial on the merits of the preemption issue in January of2013. Several 

months after the close of evidence, the Federal Court remanded the matter to Worcester Superior 

Court for lack of federal jurisdiction. 

The Worcester Superior Court issued its Order of Reference to this Board on June 12, 

2013. G&U filed its petition on July 23, 2013. In his Verified Statement attached to the Petition, 

Mr. Jon Delli Priscoli, owner, CEO and President of the G&U, declares: "From the outset of the 

planning for the propane transloading facility, G&U intended to structure the operations so that 

federal preemption would apply and so that it would be unnecessary to obtain approvals or 

preclearances for the construction and operation of the facility from the Town of Grafton (the 
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'Town' or 'Grafton') and other state or local agencies. In particular, the transloading subcontract 

and other agreements established that the transloading would be under the direction and control 

ofG&U." Verified Statement of Jon Delli Priscoli ("PriscoIi V.S."), attached to G&U's Petition, 

at p. 5, ~ 12. Yet when it came time to comply with the Order of the Superior Court for 

Worcester County, approximately one week before filing its Petition for Declaratory Order with 

the Board, G&U suddenly discarded the structure of the planned operation, purporting to 

unilaterally terminate the transloading and other agreements it had negotiated with third parties 

over the past several years for the financing, constructing, and operating of the facility because 

clearly G&U did not wish the Board to see those agreements. And in direct contradiction to the 

very recent sworn testimony ofG&U's executives, G&U now claims before the Board that it is 

fully able to finance, construct, and operate the propane transloading facility all by itself 

STATEMENT OF THE FACTS 

A. The Parties 

The Town of Grafton is a semi-rural town of approximately 18,000 people, situated 40 

miles west of Boston. Like most New England towns, its Chief Executive is a volunteer Board 

of Selectmen (BaS), made up of five elected town residents. Affidavit of Tim McInerney, ~ 1. 

G&U is a l6.5-mile railroad extending between connections with CSX Transportation, 

Inc. ("CSX"), at both the Towns of Grafton and Milford, Massachusetts. Mr. Priscoli is the 

President and Treasurer of a real estate development company, First Colony Development, and is 

a real estate developer who has been in the commercial real estate development business for 

thirty years. Board of Selectmen of Grafton v. Grafton & Upton Railroad, U.S.D.C. No. 4:12­

CV-40164, (hereafter referred to as "Grafton v. GURR, U.S.D.C. proceedings,") Docket # 50, 
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Defendant, Grafton & Upton Railroad Company's Proposed Findings of Fact ~ 3. In 2008, Mr. 

Priscoli acquired the G&U. PriscoIi V.S. ~ 3. 

B. The Propane Transloading Facility Plan 

In or around 2010, G&U began to explore the development ofa propane transloading 

facility. G&U's Proposed Findings of Fact, ~ 5. As a result of an introduction by CSX, G&U 

began negotiations with representatives of Spicer Advanced Gas ("Spicer"), a propane dealer 

based in Groton, Connecticut, with experience and expertise in connection with transloading 

operations. Petition, p. 7; Priscoli V.S., ~ 7; Moffett V.S.~ 6. In addition, LPG Ventures 

("LPG"), a design and construction firm that constructs propane transloading facilities, was 

retained by G&U to prepare the plans for the propane transloading facility. Priscoli V.S., ~ 8. 

LPG estimated the total cost of the North Grafton propane transloading facility at 

approximately $5 million. G&U did not have the funds from any "internally generated source" 

and could not obtain the funds "in any traditional form on reasonable terms and conditions from 

commercial lenders." Petition at 7; Priscoli V.S. at ~ 10. In fact, in Mr. Priscoli's "greatly 

experienced" opinion, "this project would be unfinanceable conventionally today until-until it 

had a proven three to four year track record of business and P and L statements and all that." 

Grafton v. GURR, U.S.D.C. proceedings, Testimony of Jon Delli Prisco1i, 1/16/13, pp. 34. G&U 

also did not have the propane rail cars or other specialized propane equipment and felt it needed 

a volume supply commitment. Id. at 34-35. Thus, to secure the additional financing, equipment, 

and propane supply, G&U entered into negotiations with Spicer and NGL Terminals Co. 

("NGL"), a Canadian propane supplier and wholesaler. Petition at 7; Priscoli V.S. at ~ 10. 

C. The Contract Documents 
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The negotiations resulted in the execution of a Letter of Intent dated April 6, 2012, see 

PriscoIi V.S. at ~ 10, 2 a Memorandum of Understanding ("MOU") dated August of2012, and 

three agreements negotiated in September and October of2012: Terminal Transloading 

Agreement ("Transloading Agreement"), Confidential Rail Transportation Contract ("Supply 

Contract"), and Financing, Development, and Construction Agreement ("Finance Agreement,,).3 

These contracts were executed by and between G&U and three new entities that Spicer and NGL 

had recently jointly created: the financing entity, GRT Financing, LLC ("GRT"); the transloader, 

All American Terminals, LLC ("AAT"); and the supplier, Patriot Gas, LLC; referred to 

collectively by G&U as "the Propane Companies." Petition, pp. 7-8; Priscoli V.S., ~ 10. 

The MOU set forth the negotiated arrangements and the respective roles of the entities 

"to plan, finance, construct, and operate a liquid petroleum gas distribution and terminal facility" 

at 42 Westboro Road. Exh. B at 1. Although the Transloading Agreement dutifully recites that 

AAT shall provide transloading and other services "for and under the auspices and control of the 

Railway," Exh. Cat §1(A)(i), the actual provisions of the contract documents demonstrate that 

G&U would not retain control ofthe facility. To the contrary, in numerous ways, the contracts 

disclose a structure that runs afoul of the Board's long-standing prohibition of transloading 

operations that are mere pretexts for the operations of non-railroad controlled entities.4 

D. The Fire Safety Analysis 

In October of 2012, a Fire Safety Analysis ("FSA") authored by a consultant on behalf of 

G&U was submitted to the State Fire Marshall's Office, which was charged with reviewing the 

2 Despite an order by the Federal Court to disclose all agreements between G&U and the other
 
parties involved in the facility, the Letter ofIntent referenced in G&U's petition has never been
 
produced by G&U, and q&U has chosen not to attach it to its Petition.
 
3 These Contracts are attached hereto as Exhibits B through E.
 
4 See Exh. F, Grafton v. GURR, U.S.D.C. proceedings, Docket # 52, Plaintiffs Requests for
 
Findings of Fact and Rulings of Law, at pp. 15-29.
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FSA. Petition, p. 9; Godfrey V.S., ~ 4. The review raised serious concerns. Affidavit of 

Timothy McInerney, ~ 17. Specifically, the conceptual drawing submitted with the FSA was 

several months out of date; the FSA significantly overstated the number of first responders 

available to respond to any incident at the propane facility; there was reliance in the FSA on 

safety measures that were not included in the actual plan; and the FSA referenced a different 

version of the National Fire Protection Association Standard 58 Liquefied Petroleum Gas Code 

("NFPA-58") than the one Massachusetts used. Grafton v. GURR, U.S.D.C. proceedings, 

Testimony of Jacob Nunnemacher, 1/16/13. Accordingly, the State Fire Marshall's Office 

requested that Mr. Godfrey address the issues identified and resubmit the FSA.. Id. 5 

ARGUMENT 

G&U HAS NOT PRESENTED ANY EVIDENCE TO MEET ITS BURDEN OF 
ESTABLISHING THAT ITS PROPOSED TRANSLOADING OPERATION IS 
ENTITLED TO FEDERAL PREEMPTION. 

In order to qualify for federal preemption under section 10501 (b), the railroad must 

demonstrate that the activities at issue constitute transportation and will be performed by, or 

under the auspices of, a rail carrier. The City of Alexandria, Virginia, STB Finance Docket No. 

35157, Decision dated 2/17/09, at 2; Grafton & Upton Railroad v. Town of Milford, 417 

F.Supp.2d 171, 176 (D. Mass. 2006); Texas Central Business Lines Corp. v. City of Midlothian, 

669 F. 3d 525,530 (5 th Cir. 2012). There has been no dispute that G&U is a rail carrier. 

5 G&U states that "The plans for the configuration, construction and safety features of the facility 
are the same plans that have been provided to and shared with the Town and other state and local 
regulatory agencies." Petition, p. 15. In fact, Grafton has received multiple (at least three) 
versions of drawings that conflict and show equipment and structures in several locations. 
Affidavit of Tim McInerney at ~ 21. These drawings are general site plans, not the detailed 
drawings, narrative, specifications, and cut-sheets on all the mechanical operations of the facility 
that would inform Town and fire safety personnel what they would need to respond to an 
emergency at the facility. Id. 
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However, Congress intended the transportation and related activities undertaken only by rail 

carriers to benefit from federal preemption; it "did not mean such preemption to extend to 

activity related to rail activity undertaken by non-rail carriers." Grafton & Upton, 417 F. Supp. at 

176-77 (affirming the Board's determination that G&U's rail/truck transloading activities would 

not be conducted by the railroad, noting that G&U "has changed the legal dynamic of its 

relationship with [the third party] the suit the circumstances."). 

In the federal trial, it was the second criterion of the preemption analysis that Grafton 

challenged because the Transloading Agreement and other contracts established that the 

transloading facility would not be run by, or under the auspices of, G&U, but rather by Spicer, 

NGL, and the entities they had created, see Alexandria, at 2. Grafton argued that the propane 

transloading activity was not entitled to federal preemption. Presumably recognizing that its plan 

could never pass muster before the Board, G&U now submits that it simply has shredded those 

contracts and that it will finance, complete the facility's construction and run the facility all on its 

own. However, G&U's own testimony at the Federal Court trial and its maneuvers relative to 

the planning of the facility bring into serious doubt the feasibility of this declaration as well as its 

veracity. 

a. A "Fact Intensive Inquiry" Relies on the Presentation of Facts. 

When examining this case in light of the Board's precedents, it immediately becomes 

clear that the "case by case, fact intensive inquiry" used to determine the existence and extent of 

the Board's jurisdiction requires something not present here, namely, facts. When making 

determinations regarding preemption, and the far reaching, real-world consequences ofthose 

determinations, the Board carefully has considered the relationships between railroads and their 

contractors, shippers and suppliers of product, truckers and other customers, and the many terms 
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of the proffered financing documents, construction agreements, transloading agreements, 

operating agreements, leasehold interests, equipment leases and liability arrangements. See, e.g., 

Town of Babylon and Pinelawn Cemetery, STB Finance Docket No. 35057,2008 WL 275697, 

*3 (February 1,2008); Alexandria. The Board and the courts facing this question have not 

hesitated to look behind mere recitations to the actual terms of the agreements involved. 

For example, in Town of Babylon, the railroad made representations concerning its plan, 

which it had revised in response to prior Board decisions determining that preemption did not 

apply. Id at p. 4. The Board, however, found that the railroad's representations were not 

supported by the actual terms ofthe Amended Agreement. Id. at 5. Here, we have only the 

railroad's representations. Its mere labeling of its intentions to run the facility as a "plain 

vanilla" propane transloading operation, however--supported by nothing whatsoever that reveals 

any actual terms of the new plan--is simply insufficient. As the court stated in a case concerning 

this very railroad, "Grafton has offered nothing more than its word ...." Grafton & Upton 

Railroad, 417 F.Supp.2d at 178; see also Grafton & Upton Railroad, STB Finance Docket, 

Decision dated 8/11/04. In that case, both the court and the Board found that G&U's word was 

not enough. 

Moreover, the Petition itself does not make clear that the participants in the deal have 

actually changed. Rather, G&U states that it will have no further involvement with "the Propane 

Companies," suggesting that Spicer's and NGL's financial and other contributions were all for 

naught, and that those entities will have no further involvement with the propane tranloading 

facility in North Grafton. Petition at 2. However, the petition carefully defines "the Propane 

Companies" as the "entities that were jointly owned by NGL and Spicer," a definition that does 

not include the parent companies themselves. Petition at 7. Thus, the representation that the 
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"effect of the Termination Agreements is to eliminate any participation by or role of the Propane 

Companies," Petition at 12, does not necessarily mean that NGL, Spicer, and the officers that 

have thus far collaborated with G&U will have no future involvement with this propane facility.6 

Given the lack of information provided by G&U concerning its 5 week old "plan," the Board 

should reject G&U's request to decide this matter expeditiusly. 

b.	 The Requested Relief is Contrary to the Court Order Referring this Matter to 
the Board and any Harm to G&U from Delay is Self-Visited. 

The Worcester Superior Court's Order of Reference to this Board, which was authored by 

G&U's own attorney, states in relevant part that by agreement of the parties, G&U will file a 

Petition for a Declaratory Order with the Board seeking a determination of whether the 

provisions of the ICCTA apply to the construction and operation ofG&U's proposed propane 

transloading facility in North Grafton. Petition, Exh. C. Nowhere in that Order of Reference did 

the parties agree, or the Court suggest, that the declaratory proceedings should be expedited or 

abbreviated in any way. Id. Grafton objects to any expedited review and instead respectfully 

requests that the Board institute a declaratory order proceeding that is broad, comprehensive, and 

unrestricted and that requires G&U to divulge the details of its suddenly arrived at new plan. 

Grafton sought over eight months ago to bring this matter before the Board, and G&U chose 

strenuously to object and instead take this matter through a trial at Federal Court. And, most 

recently, G&U changed its transloading plan wholesale. Despite all of this G&U has the 

audacity to suggest that delay has been caused by the Town. 

As it has from the inception of this case, G&U complains loudly that the delays are 

causing them to lose business opportunities. However, based on the conduct of G&U and Mr. 

6 It is telling that not one of the July 15,2013, letters terminating the prior agreements was sent to 
NGL. See V.S. PriscoIi, attachments B through E. 
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Priscoli in particular, any hardship G&U experiences is completely a problem of its own 

making. 7 Grafton vigorously disputes G&U's claims that it kept the Town informed and 

apprised of the proposed plans for the propane facility. See Affidavit of Tim McInerney, ~~ 2­

20; Grafton v. GURR, U.S.D.C. proceedings, Testimony of Kevin Mizikar and Fire Chief 

Michael Gauthier, 1/15-16/13. Likewise, the record reveals that even after the FSA was 

submitted to the State Fire Marshall's Office in late October of2012, G&U stonewalled the 

Town's efforts to assess its claim to preemption by refusing to provide even a redacted version of 

the Transloading Agreement without a promise of confidentiality, instead proffering James 

Howard's "summary" of the terms thereof, which bear almost no relationship to the actual terms 

of the Transloading Agreement finally produced during the Federal Court proceedings. 

Affidavit of Tim McInerney, ~~ 2-20 and attachment 1. Additionally, on several occasions 

during the brief time period that the BOS had to assess the situation and determine the most 

responsible course of action, Mr. Priscoli suggested that, if the BOS objected to his plans, he 

would simply transload the propane using "mobile carts," which he suggested had safety issues 

but were somehow not amenable to a preemption challenge. rd., ~ 14. This was a clear attempt 

to bully the BOS from looking further into the matter. The true character ofMr. Priscoli and his 

propensity to threaten Town officials was demonstrated clearly the day that the Cease and Desist 

7 Additionally, contrary to current suggestions that an expedited decision is necessary for the 
crucial Fall period, Mr. Moffett actually states that the "fall and winter months are the busiest 
time for delivery of propane, but the process ... begins much earlier in the year. Retailers and 
wholesalers must make commitments to provide and purchase propane beginning in April of 
every year to be sure they will have adequate supplies for their customers." Petition, Moffett 
V.S. at 5, ~ 12; see also Grafton v. GURR, U.S.D.C. proceedings" G&U's Motion for Order on 
Request for Preliminary Injunction, filed 3/29/12 (strenuously arguing that the Court should 
allow construction to proceed immediately due to the impending critical "April contracting 
period"). Therefore, based on G&U's own evidence, there is certainly time for more than a 
cursory review by this Board. 
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Order was issued when he went to the Town Hall, stating that the Town had started a "nuclear 

war" that he "intended to win," and that he would "bury" towns that work against him. Exh. G, 

Affidavit of Kevin Mizikar, ~~ 16, 17. 

In its Petition, G&U stretches the facts to the absolute limit and hurls the accusation that 

the Town-public officials sworn to uphold the law-is simply acting in a "purely pretextual" 

manner with the "ultimate intention ... to preclude such transloading by any means available." 

Petition at 23, n. 7. But attempting to display this record in even the most flattering light 

conceivable cannot obscure the truth: Grafton did not know what G&U's plans were until the last 

possible minute, and that was no accident. As a direct result of the fact that it has not been kept 

appraised of the G&U's plans, Grafton responsibly sought more information, as well as 

injunctive relief maintaining the status quo since construction of the propane transloading facility 

was imminent, so that the validity of the railroad's preemption claim could be properly assessed. 

G&U strenuously objected to the Board's review, however, liking its chances better before a 

Federal Court that had admittedly never dealt with the issue of federal preemption under the 

ICCTA. Now that it lost its gamble and ended up in front of the Board despite its strategic 

maneuvering, it claims to have tom up the documents on which this entire venture was based, 

offering no substance in their place. On this record, it is astonishing that G&U would complain 

about delay. 

c.	 The G&V's Course of Conduct in this Matter Requires that the Board Carefully 
Scrutinize all Representations Made by the Railroad. 

Instead of giving expedited and abbreviated examination ofthis matter as G&U asks the 

Board carefully should scrutinize the new "plan" in light of the history ofthis case, which 

suggests strongly that there may again be more going on than the railroad is currently choosing 

to reveal. The Board should recognize the lack of credibility of G&U, both because of the lack 
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of forthrightness with which it has operated thus far, and also because its new "plan" just does 

not comport with common sense. 

Specifically, the statement that "G&U intends to proceed with the completion of the 

construction and operation of the transloading facility with its own resources and employees," 

Petition, p. 12; Priscoli V.S., p. 9; Moffet V.S. p. 6, strains credulity in light of the statements 

and testimony given just months ago by G&U's executives that it could not finance the facility 

using any traditional method without several years of a proven track record. At page 10 of his 

Verified Statement, Mr. Priscoli acknowledges that it would take approximately $3 million to 

acquire the four 80,000-gallon propane storage tanks and related equipment and to complete 

construction of the propane transloading facility, including completion of the track work in the 

yard. G&U states that it will be able to bear these expenses from a combination of (a) current 

cash flow from other operations ... (b) by placing new financing on the railroad, which currently 

does not have any third-party financing, or (c) by financing on reasonable terms and conditions 

from other business entities that I control." Priscoli V.S. at' 20. G&U's Petition for Declaratory 

Order, however, includes no tax returns, balance sheets, or income statements from any company 

owned or controlled by G&U or Mr. Priscoli which would support Mr. PriscoIi's optimistic 

projections that he can suddenly raise over $3 million to construct and operate this facility. In 

fact, G&U itself doesn't own all that much unencumbered property. G&U doesn't own the 33­

acre transloading terminal in Upton; it merely leases it. Moreover, G&U is busily engaged in 

upgrading its line to Milford where it hopes to service a large warehouse. What other properties 

Mr. PriscoIi controls he does not say, and whether any bank would grant a loan secured by those 

properties is altogether uncertain in these unsettled times. It was only a little over a year ago that 

G&U had to turn to NGL and Spicer to secure the financing ofthe $3.2 million required to 

13 



acquire and install the four propane storage tanks and related equipment and to otherwise ready 

the North Grafton propane transloading facility because, by Mr. Priscoli's own "greatly 

experienced" opinion, the project "would be unfinanceable conventionally." For all we know, 

Mr. Priscoli may tum to NGL again; nothing he has proffered prevents him from doing so. 

In short, this new financing "plan" is not credible. Simply stating that it will rely on 

"financing sources that will not involve the Propane Companies" is hardly the presentation of a 

plan replacing the GRT Financing Agreement to finance the largest LNG facility in 

Massachusetts. 

Likewise, G&U also stated during the Federal Court proceedings that it required the 

expertise of Spicer to run the facility, since Spicer has been involved in handling propane "for 

over a hundred years." Grafton v. GURR, U.S.D.C. proceedings, Testimony ofPriscoli, 1/16/13, 

transcript at 25; GURR's Requests for Findings and Rulings, ~ 8 ("Spicer is a retail propane 

company that has been in the propane business since the 1960's. Holstein oversees certain 

aspects ofthe Spicer business, including safety and regulatory compliance"); Grafton v. GURR, 

U.S.D.C. proceedings, Motion Hearing, 12/21/12 ("Spicer Gas has a lot of experience. They're a 

big company. So they are involved for the purpose of lending their expertise in making sure that 

the gas gets pumped properly, which I would assume is in the Town's best interests having 

someone who knows what they're doing actually pumping the gas."). G&U now attempts to 

replace the 26 page Transloading Agreement with its "belief' that it "can identify and retain 

qualified employees who will be knowledgeable and experienced with respect to the operation of 

such facilities." Petition at 13. 

This is a rather stunning belief in light of Mr. Priscoli' s testimony just a few months ago: 

in response to his counsel's question "why did the railroad elect to do the transloading through a 
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subcontractor?" Mr. Priscoli stated, "Because we don't have that experience." Grafton v. 

GURR, U.S.D.C. proceedings, Priscoli Testimony 1/16/13, Transcript at 46. Motion Hearing, 

12/21/12 This "belief' is also surprising that the fact that, in another proceeding currently 

pending before the Board involving G&U's operations in the neighboring Town of Upton, Mr. 

Priscoli stated that G&U hired a transloading company because it lacked the experience and 

personnel to handle the transloading of chemicals classified as hazardous materials. See STB 

Finance Docket No. 35652, Reply ofGURR 2/25/13, Priscoli Supplemental V.S. at p. 2 ("I 

understood that companies owned by Mr. Dana had extensive experience transloading bulk 

commodities, including both hazardous and nonhazardous liquids, from railcars to trucks. I also 

recognized that at that time G&U did not have experience in such transloading operations."). 

At page 6 of his Verified Statement, Mr. Eric Moffett, Vice President of Business 

Development for the G&U, states, "G&U will assume direct responsibility for the invoicing and 

collection of payments for the transloading services in accordance with Tariff 5000-A and any 

other arrangements made with propane customers." Significantly, G&U's Petition for 

Declaratory Order does not have attached to it a copy of Tariff 5000-A. See Exh. H, Tariff 

5000-A. The tariff contemplates the use of a Terminal Operator. 1d. Indeed, Item 115 C. 

Unloading of Rail Cars, specifically provides, in part, "Charges for unloading railcars to trucks .. 

. will be billed and collected by the Terminal Operator, as agent for and on behalf of GU ... " 

The tariff is simply irrelevant to the operations which G&U now contends it will be conducting 

at the North Grafton propane transloading facility. 

Moreover, propane is a classified as a hazardous material, a flammable gas. The 

regulations of the Pipeline and Hazardous Materials Administration of the U.S. Department of 

Transportation comprehensively regulate how propane is to be handled when transported in tank 
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cars, with particular emphasis on its transloading. There is nothing in Mr. Priscoli's background 

and experience that would enable him to train the employees to transload the propane at the 

North Grafton facility, and he identifies no one in G&U's employ who would be able to do so. 

G&U has presented nothing to support its "belief' that it could do this job in-house. 

Finally, G&U also made various statements and representations during prior proceedings 

that it needed NGL, an international propane company, to supply the gas and necessary rail cars 

and other equipment. See, e.g., Grafton v. GURR, U.S.D.C. proceedings, Priscoli Testimony 

1/16/13, Transcript at Motion Hearing, 12/21/12, Transcript at 34-35; Docket #50, GURR's 

Proposed Findings of Facts, ,-r 32 (Patriot is "owned by NGL and Spicer and it has promised 

sufficient shipments of railcars into the facility to ensure that the Railroad's basic financial 

obligation for the installation of the leased equipment [the tanks and other equipment owned by 

Spicer and NGL] can be met."). It now replaces the commitment from NGLIPatriot to supply a 

minimum of 800 rail cars per year with "conversations with propane suppliers that have 

expressed the intention to use the facility to ship propane by rail from the producing areas as well 

as with propane wholesalers in the New England area that would purchase the propane for 

further distribution and sale." Petition at 14. This is 100% of the information G&U has given to 

the Board concerning its suppliers. The Board should require much more. 

d.	 The Board Should Institute Broad Proceedings to Gather Information about 
G&U's Planned Facility. 

The new "plan" raises more questions than it answers. Why would G&U terminate the 

supply agreement under which Spicer and NGL committed to deliver a minimum of 800 railcars 

full of propane? Where will it get the propane railcars that it recently stated it would require, if 

not from NGL? Who are these new suppliers? From whom did G&U suddenly already acquire 

the "portable equipment" it plans to use on an "interim basis" immediately upon the Board's 
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decision finding preemption? And what exactly does that "portable equipment" consist of? Will 

it submit a new FSA on the portable equipment before it "proceeds immediately," so that fire 

officials know what they will be dealing with in case of an emergency? Also, who paid NGL' s 

bills to design the facility? Apparently not G&U, since Mr. Priscoli testified that its investment 

was limited to site work. Grafton v. GURR, U.S.D.C. proceedings, Priscoli Testimony 1/16/13, 

Transcript at 29-30; GURR's Proposed Findings of Facts, ~~ 17,21,22. Who currently owns the 

tanks? As of the date ofthe Federal Court trial, Spicer, Plus, Inc. was the owner. Grafton v. 

GURR, U.S.D.C. proceedings, GURR's Proposed Findings of Facts, ~~ 26,27. IfG&U now has 

the money to purchase the tanks, will Spicer and NGL be selling them or leasing them to G&U? 

G&U clearly would have to buy Spicer and NGL out of this deal, but with what funds? And why 

would Spicer and NGL simply walk away from such a lucrative business deal after all of the 

time and money they invested? 

In New England Transmil, LLC, STB Finance Docket No. 34797, Decision dated 6/29/07 

("NET"), the petitioner submitted an extensive amount of detailed information just to get a 

preliminary finding from the Board as to the scope of its jurisdiction. Id. The record submitted 

to get that preliminary determination included not only specific information from the petitioner 

concerning its proposed activities, but extensive information and input from state agencies and 

other interested parties. That was the result of the Board's recognition that, "[p]articularly where 

commodities that have the potential to create health and safety concerns are involved, we are 

mindful of the consequences of our jurisdiction." Id. at 1. Once it made its preliminary ruling 

that it did have jurisdiction over most of the proposed activities (from which one Board member 

strongly dissented), the Board set forth a schedule under which the parties would submit further 

evidence about the specifics of the proposal and other evidence concerning environmental 
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impacts~ only then would the Board decide whether to authorize NET to provide the proposed 

rail service. Id. In light of all the questions raised by G&U's new plan, the Town urges the 

Board to require G&U to produce detailed information setting forth a factual basis to support its 

claim to section 10501(b) preemption. 

It is imperative that the Board conduct a full investigation in order to prevent abuse to the 

preemption doctrine for the individual gain on one corporation. The Town believes the Board 

should require G&U to set forth the specifics of its proposed propane transloading facility, 

including specifics on financing, operation, and supply. The Town further suggests that the 

Board solicit information from the State agencies and/or other interested parties.8 Only after this 

information is assembled can there be any ruling on the issue of the Board's jurisdiction. 

CONCLUSION 

In its petition, G&U requests that the Board "enter an order declaring that the 

transloading of propane by G&U at its yard in North Grafton, either by means of portable 

equipment or by the construction and operation of a permanent facility ... will be transportation 

subject to the Board's jurisdiction and may not be subjected to any zoning, permitting, approval 

or preclearance procedures by the Town or any other state or local regulatory agency." Petition 

at 23. This request for such a sweeping order would essentially protect any transloading 

operation that the G&U can conceive of --by mobile equipment, installation of massive tanks, or 

presumably any other arrangement it can dream up. In support of this stunning request, G&U 

submits only its intention to do this in a "plain vanilla" manner. In light of G&U's record of 

obfuscation and lack of any experience handling hazardous materials and the potentially 

disastrous consequences of mixing propane with human error, Grafton implores the Board to 

8 It is unknown at this point whether the Massachusetts Department of Fire Services is satisfied 
with the updated FSA submitted by G&U in December 2012. 
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reject G&U's request for expedited handling and an expedited decision but rather to institute a 

full and complete declaratory order proceeding. 

Respectfully submitted, 

The Town of Grafton and
 
Robert S. Berger, Zoning Enforcement Officer,
 

By their attorneys,
 

Ginny Sinkel Kremer 
Grafton Town Counsel 
Blatman, Bobrowski & Mead, LLC 
9 Damon Mill Square, Suite 4A4 
Concord, MA 01742 

Tel.: (978) 371-3930 

--d:::.'(- Q d£~ 
Fritz !k'Kahn
 
Fritz R. Kahn, P.C.
 
1919 M Street, NW (7th fl.)
 
Washington, DC 20036
 

Tel.: (202) 263-4152 

Due and dated: August 19,2013 

CERTIFICATE OF SERVICE 

I certify that I this day have served a copy of the foregoing Reply upon the Grafton & 

Upton Railroad Company by e-mailing a copy to its counsel, JamesE. Howard, Esq., at 

jim@jehowardlaw.com, and upon ASLRRA by e-mailing a copy to its counsel, Keith T. 

Borman, Esq., at aslrra@aslrrra.org. 

Dated at Washington, DC, this 19th day of August 2013. 

~zR.Kahn 
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ATTACHMENT A
 

Affidavit of Tim McInerney. Gafton Town Administrator
 



Affidavit ofTim McInerney. Grafton Town Administrator 

I. Tim McInerney, Grafton Town Administrator, state the following based upon my first­

hand knowledge: 

1.	 The Town of Grafton is a semi-rural town of approximately 18,000 people, situated 40 

miles west of Boston. Like most New England towns, its Chief Executive is a volunteer 

Board of Selectmen (BaS), made up of five elected town residents. 

2.	 Early in the spring of 2012, earth moving activity began at 42 Westboro Road. 

3.	 At an open meeting in late March of2012 at which I was present, the Board of Selectmen 

asked Mr. Priscoli what his plans were for the site. Mr. Priscoli responded that he did not 

know what he was going to locate at the site. 

4.	 The Board requested that Mr. Priscoli keep them informed of his plans for the site and he 

stated he would do that. 

5.	 Around that same time, I met with Mr. Priscoli the site. The purpose of the meeting was 

to inspect and discuss a collapsing culvert on Westboro Road abutting G&U's property, 

as well as the activities that were taking place on the parcel further to the south, causing 

concern among residents. 

6.	 At that meeting, Mr. Priscoli did not tell me that he had solidified any plan for the site. I 

recall that Mr. Priscoli made an off-hand comment about a tank--which could have been a 

tank of any size or description-but Mr. Priscoli certainly did not make known to me that 

he was planning to site a massive propane operation at that location. 

7.	 I recall that on that day, Mr. Priscoli repeated his oft-made statement that whatever he did 

with the land was not subject to any review by the Town due to the doctrine of federal 

preemption. However, being uninformed of Mr. Priscoli's plans, I simply acknowledged 

I understood Mr. Priscoli's position but took no position on behalf of the Town. 

8.	 Mr. Priscoli appeared at two Board meetings during the summer of 2012 on other railroad 

related matters. He did not inform the Board of any plans for 42 Westboro Road at that 

meeting or at any other time. 

9.	 In late October 2012, the Grafton Fire Department informed my office that it had 

received a Fire Safety Analysis ("FSA") submitted on behalf of the Grafton & Upton 

Railroad. The Fire Department forwarded a copy of that document to my office. 



10. The FSA was the first document received by the Town concerning the proposed propane 

facility. It was also the first time my office or the Board of Selectmen were informed that 

Mr. Priscoli planned to site a large propane facility in the Town. 

11. After receipt of the FSA, the Board held a series of emergency meetings in November 

and December of 20 12 in order to gather facts from the railroad and determine its course 

of action, if any. I was present at all of those meetings. 

12. Mr. Priscoli appeared at several of those meetings. At each meeting, Mr. Priscoli stated 

that his planned facility was not subject to any state or local review due to the doctrine of 

federal preemption. 

13. Mr. Priscoli also stated that in lieu of the 80,0000 gallon tanks, he could use "mobile 

carts," which were not as safe, suggesting that he would do so if the BOS objected to his 

plans. 

1.	 Mr. Priscoli refused the Board's request that it provide the Town with even a redacted 

version of its Transloading Agreement without a written promise of confidentiality, 

which provided in relevant part that "The Town shall not use Confidential Information 

for any purpose, including, without limitation, any proceedings before any court or 

administrative agency ...." 

14. In lieu of showing the Town even a redacted version of its trans loading agreement, the 

G&U, though its attorney James Howard, presented the Town with his "summary" of the 

"terms" of the transloading agreement. See attachment 1 hereto. 

15. Based on advice of its town counsel, the Board determined that it could not assess 

whether the doctrine of preemption was applicable based only on the railroad's attorney's 

summary of the transloading agreement, and determined that it required further 

information. 

16. At that same time, the railroad informed the Board that delivery of the four 80,000 gallon 

tanks was imminent. 

17. My office was informed by the State Fire Marshall's Office that upon review of the FSA, 

it had many serious concerns. 

18. Additionally, when the Town obtained a copy of the Massachusetts Department of 

Transportation ("DOT") permit for the tank delivery, it was clear that the specific 



Vehicular Route authorized therein was not the same route that the Mr. Priscoli had 

stated to the Board that the special permit vehicles would actually take. 

19. Moreover, although the DOT permit "determined the structural capacity of the structures 

crossed" that are specified in the Permit, the DOT "did not verify the structural integrity 

of the pavement, slopes, utilities, or any other structures not specifically addressed in this 

memo." There are two bridges in the Town of Grafton that were not specifically detailed 

in the memo, and the Town had no information that those bridges could withstand the 

load of the massive steel propane tanks. 

20. Unable to get any further information from the railroad, and understanding that the 

dispute needed to be resolved by this Board, the Town directed its counsel to begin the 

process of filing a Petition for Declaratory Judgment, and to seek emergency injunctive 

relief from the Massachusetts Superior Court to preserve the status quo pending the 

outcome of the STB proceedings. 

21. In its petition, G&U states that "The plans for the configuration, construction and safety 

features of the facility are the same plans that have been provided to and shared with the 

Town and other state and local regulatory agencies." In fact, the Town has received 

multiple (at least three) versions of drawings that conflict and show equipment and 

structures in several locations. These drawings are general site plans, not the detailed 

drawings, narrative, specifications, and cut-sheets on all the mechanical operations of the 

facility that would inform Town and fire safety personnel what they would need to 

respond to an emergency at the facility. 

Signed Under the Pains and Penalti ifPerjury this 16th day ofAugust, 2013. 



AITACHMENT B
 

Memorandum of Understanding
 



MEMORANDUM OF UNDERSTANDING 

Memorandum of Understanding dated as of August 24,2012 ("MOU") by and between GRT 
Financing, LLC, of 12 Roosevelt Avenue, Mystic, CT 06355 (hereinafter referred to as "GRT") 
and All American Transloading, LLC, of 42 Westborough Road, North Grafton, MA 
(hereinafter referred to as "All American") and Patriot Gas, LLC, of 14 Indian Road Lane, 
Greenwich, CT (hereinafter referred to as "Patriot"), Spicer Plus, Inc. and NGL Supply 
Terminals Company, as guarantors, as set forth below, (and collectively with the foregoing 
parties, the "Operators") and Grafton & Upton Railroad Company, of 929 Boston Post Road, 
Marlborough, MA 01752 (hereinafter referred to as "Railroad"). 

WHEREAS, the parties have discussed and negotiated arrangements and their respective roles to
 
plan, finance, construct, and operate a liquid petroleum gas distribution and tenninal facility (the
 
"Facility") on the property of the Railroad in Grafton, Massachusetts; and
 

WHEREAS, the parties have negotiated agreements in substantially final fonn to set forth the
 
respective rights and obligations of the parties (the "Agreements") as referenced below; and
 

WHEREAS, each party has taken certain actions toward the construction of the facility such as 
site acquisition and site preparation work conducted by the Railroad and the purchase of storage 
tanks by the Operators in reliance on the good faith commitment of the other parties to finalize 
arrangements for the Facility; and 

WHEREAS, the parties desire to enter into this MOU in order to canfinn their agreement in 
principle, based on the fonn of agreements attached hereto and as otherwise clarified and set 
forth herein, so that each party may proceed to take certain actions that are required in order to 
proceed with work on the Facility in reliance on the other parties agreement to endeavor in good 
faith to finalize and execute the Agreements. 

NOW, THEREFORE, the parties hereby agree as follows: 

1.	 Financing, Development and Construction of the Facility, The agreements of the parties 
with respect to the financing, development and construction of the Facility are 
substantially set forth in the Financing, Development and Construction Agreement 
attached hereto as Exhibit A. The development plan referred to therein which shows the 
basic location and layout of the Facility has been completed less site engineering which 
shall include an existing condition survey and topographical survey. Upon execution of 
this MOU, the Operators will within two business days thereafter engage LPG Ventures 
in order to obtain the information and site preparation specifications such as but not 
limited to rail track lengths elevations for track area tank area and truck loading area, 
required for the Railroad to complete the grading required for construction of the facility. 

2.	 Transportation and Switching Fees. The obligations of and compensation to the Railroad 
for switching railroad cars to the Facility and moving empty cars is substantially set forth 
in the Confidential Rail Transportation Contract attached hereto as Exhibit B. Patriot 
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3. 

4. 

5. 

.......
 

REDACTED
 
shall use its best efforts to deliver a minimum of 800 cars a year to the Facility. Under
 
this contract, Patriot shall pay the Railroad a base rate of $.' per car for the first and
 
second contract year and in the third and subsequent years the base rate per car shall be
 
escalated as set forth in the contract. The base rate shall never exceed the lowest rate that
 
the Railroad charges any other Shipper.
 

REDACTEDIn addition, Patriot shall pay the Railroad: 

(a)	 an additional amount of $. per car up to a total of 12,000 cars with a credit of 
$' _ per car delivered by other customers. (At its option, the Railroad may shift 
$ of this amount into the payments that will receive under the Tenninal 
Transloading Agreement referred to in the next paragraph.) If Patriot and other 
shippers do not deliver at least 800 cars per year to the Facility (with a credit for 
any cars delivered by other shippers or cars in excess of 800 per year for 
preceding years), Patriot shall make a payment to the Railroad equal to $. 
times the shortfall in cars. This payment, as well as 50% of the costs incurred in 
defending any preemption challenge to the Facility, shall be guaranteed by the 
members of Patriot, namely Spicer Plus, a Connecticut corporation and NGL 
Supply Tenninals Company; 

(b)	 all sums that are payable under the equipment lease described in the Financing, 
Development and Construction Agreement, including property and liability 
insurance and all real and personal property taxes attributable to the Facility. 

Transloading Arrangements. The obligations of the Railroad and All American 
Terminals with respect to transloading services are substantially set forth in a Tenninal 

Transloading Agreement attached hereto as Exhibit C. REDACTED 
Contract Year and Partial Year Guaranty. Operations shall commence upon completion 
and operation of the Facility. The period between the commencement' of tenninal 
operations and April 30, 2013 shall be designated the construction year. During the 
construction year the Operator shall guarantee minimum fees to the Railroad of$. 
Contract Year I under referenced agreements shall begin May 1,2013. 
Termination Due to Impracticability. If there is a measurable material adverse change in 
circumstances or conditions pertaining to the Facility which prevent a party from 
perfonning or make it commercially impractical for a party to perfonn its obligations 
under one or more of the Agreements then such party may tenninate the Agreements. 
The parties agree to cooperate in the winddown of the Facility such as, but not limited to, 
removal ofequipment owned by any party which comprises the Facility. 

Agreement in Principal. The parties will acknowledge that they have an agreement in 
principle on the foregoing matters and agree that they will endeavor in good faith to 
finalize and execute the agreements in substantially the fonn attached hereto, with such 
clarifications and additions as may be required to incorporate and reflect their mutual 
intent on the matters set forth therein and in this MOO. 
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IN WITNESS WHEREOF, the parties hereto have executed this MOU as of the day and year 
first above written 

GRT Financing, LLC 

By: ~ ~ «-J0L 
[ts~~ 

All American Transloading, LLC 

Patriot Gas, LLC 

By:,_-v-~ -=--= _ 

y 

BY:'~Pd--l"7f-'!C-f-t-ifit-¥-=-'~-----

Its 

Spicer Plus and NGL Supply Tenninals Company as Paragraph 2(a) and 4 

Spicer Plus, Inc. 

]l>JGL Supply Tenninals COMl'aa-y 

By: _ 

Its 
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Spicer Plus, Inc. 

.:).: 
.,.'

." .<.. - '. 
,.':...". 
':' . 

.,.: . 

...... . ~""~ 
"," ~

:.{. ': .,' ... 
' ...;:. 
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" .. ~ 

4 .'.: ~. 

GURR0060 



ATTACHMENT C
 

Terminal Transloading Agreement
 



REDACTED EXECtITION COUNTERPART 

'PERMlNAL TRANSLOADING AGREEMENT 

rhls terminal Trdllsluaujng Agreement C'l\greement") made lind entered into all uf 
OClober I. 2012. by llnd between Grolioll &. Upton Railroad Compan)<. a Mnssachusctls 
corporation, 11l1\,jng :In address of 929 Boston Post Rond East. Marlborough. Massachusell~ 

o1752 ("RailwilY~) and All American Tcrminals. a Delaware limited liability company having :In 
address or 42 Westborough Road, Graflon. MA 01536 ("Contractor"), 

Illis Agreement includes the Bunched appendices to tile same exlent as if the provision of 
appendices were set forth verbatim herein. and (he term "Ab'TCement" as u!led herein shall include 
the appendices. 

WIT N I~ SSE T H: 

WllbREAS, Railway holds itself oul 10 the publie as a common carrier by roil offering to 
provide lim: haul transportation. translonding. storage alld other specilied Iral1sportalion serviee~ 

with regurd to liquefied petroleull1 glls imd other commoditie.~; and 

WHgREAS, Railwuy is ill Ihe process of eonstnlcliDg a liquefied ~trole\lm gas 
Inmsloading tel1l1inal at its ywtl in North Grntlon, Massachusetts (rhe • rermil1l1l"); ilnd 

WIIERFAS, OontnlClor has experience and e;'(perlise with respecl to trAns/oOOing 
liquefied pdroieuill gus from mil Cllr.:; to trucks: t1l1d 

WI V~REAS. Railway and Contractor desire to enter into un agreement, to be elfeetive as 
of the £ITeel;\'e Date as defined in Section 5 below. lor the perlbnnllnce by ConrractOl' or certain 
services un buhalf of Railway at IllO Terminal thai are inlC~ml 10 Railway's lransloading and 
imnsportlltion services. lIS sci forlh herein :lnd under the tcnns and conditions hereinlliler set 
forth below; 

NOW, fI rERFFORE, for lll1d in consideration of the Inutunl undertakings sel lorth 
below. the partie.~ herClo agree liS follows: 

SE.C liON I CONTRAC roR OBLIGATIONS, 

1\ frlll1sload Services. 

(I) In accordance wilh Ihe terms lind conditions of lJlis Agreement and 
consistcntly with lhe tenus and conditions pertaining 10 servic~ (bUI excluding tem1S lll1d 
conditions pertuilling to rates, whieh shall be governed by Section IK billow) of Railway's TariO' 
5000: 11.<; it nlllY be amended from time 10 time in the, sale discretion of Railway upon 10 days' 
prior wrilien nOlice to Conu:uctor, Contmetor sholl provide trunsloading lind other services 
related to the lranslonding of liql1ctied petroleum gas from rail cars and ultimately into lrucks at 
the Terminal. for 3nd under ahe auspices and control of Railway, l1lis Agrcentonf sholl apply 
only to liquefied petroleum g!lS Lhat is transported by rail by Railway to the Terminal and 10 
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services provided by Contraclor after or prior 10 such rail movemenls. In Ihe event of any 
inconsislcncy between lhe tenns ~nd condilions of thb Agreemenlllnd TarilT 5000, as il rna)" be 
amended, the tenus and conditions or Ihis Agreement shall control. 

(ii) Conlraclor ~hllll handle and tr3nsl03d liquefied pelroleum gas in full 
accordance willi all applicable safcly and environmental regulolions, including without limitation 
l1pplicable regulations of the Federal RlIilwny Adminislration. the Environmenltll Prolection 
Agency nnel lhe Occupational SlIfelY lind I !ealth Administrolion, and other conditions Railway 
deems appropriate, lind thai Contractor's employees, agents and subcontractors shall have 
received the proper training and safcty protective equipment 10 trnnsJoad liquefied petroleum 
gas. 

(iii) As requested or direcled by Railway, Conlractor shall perfonn all 
activities required 10 transload Iiquelied petroleum gas from rail Cijrs ultimately to trucks al the 
Tcnninal (such activities called lhe "Translol1d Pruce~s"), including but nol limiled 10 the 
following: 

i. cnsuring shipper compliance wilh allY applicable government 
regulalions. as the sflme may be amended or replaced. 

ii. ESlablishillb: ~nd conducting check in procedures ror irtJCks 
showing lip allhe g.ale 

iii. Conlrolling lhe gale during open hours, which shall be al a 
minimum 7:00 a.m. lU 6:00 p.m, five (5) days pcr weck (Monday 
Ihrough Friday). bUI rellular hours of service can be in addilion to 
thl.! minimum. if il is nel:essmy 10 malch the level of business at the 
tennin:!1 and t1Ic needs or lhe customers 

iv. M,lilllliiuing lhe Temlinlll site. including but nOI limited to the 
!:lalcs, fences, grounds, buildinGs, /lnd other facilities al the 
Terminal in all orderly. clean Slate of good repair. 

v. Directing trucks within the loading ~ite. 

vi. Completing paper work for lruck drivers. 
vii. Allaching IrWlsJOad equipment to railcars. 
viii. Attaching tr811sload equipmcntto lrucks. 
i". Providing security, which shall mean, al II minimum. thaI the 

facility i~ occupicd al nl/ times during open hours. Wld that the 
TenninaJ is secured with locked gates during periods when (he 
facilily is flO! open. 

lo;. In accordance with Sectibn 2 herein. as agent lo~ Rllilway, billing 
and collecting for services provided by Contractor to cuslomers of 
Railway at the Tenninal. 

:-;i. Afranginr, ror motor ean'ier service for customers of Railway, if 
requestcd by such customers. or allowing such customets 10 
Illl'ange for lheir own motor carrier service. 

(iv) C.onlraClO( shall supply the necessary staffing, illcluding a Tenninal 
Manllb'<lr (as a ~illgle poinl or conlacl for Contractor), drivers and qUlllified loaders, portable 
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alTIce, if necessary. and equipment, 10 provide the rl'ansload Process on a timely basis for 
Railway's customers. Personnel will be properly >U1d adequately tmined by Contractor. nlll 

I"mnsload Process will be SUper\ isccl !lnd sta.ffed with the appropriate numbcr of FRA, EPA. 
OSHA and DOl uained pcrsonnel in accol'dlll1CC with applicable re.gulations and standa.rd 
industr) procedure" 

(v) Contractor shall ensure all trans/ouding activities \VIII be accurately 
metcred or weighed mId the volume tTllllsloadcd recorded. Contractor shall, at its sole cosl and at 
timt:S that it dctcnllines in its sole discretioll, have an independem parly perform a meter 
calibrotion test on Z111 melers mId shall provide !tIC results ofsaid test to Railway. 

(vi) If requested by Railway'. cuslom~r, the quantity of liquefied pefroleum 
bus hnndled hereunder shall be delennined by Contractor, or at Railway's customer's option by 
an independent inspector mutually acceptable (0 Contractor and the customer. The charges for 
an independent inspection shall be borne by the Customer. Either Cllntmctor or the customer 
may dispute a determination under this section by delivering written notice Ulereof (0 the olher 
promptly upon receipt ofihe determination. rhe parties Shall resolve any disputes il1l.40od leith. 

(3)	 The quantity or liquefied petroleum gas handled hereunder shall be 
determined us follows: 

til	 The quantity of the liquefied petroleum gas received from 
rail cars shull be determined by lhe rail car's bill of lading 
!i'om the origin poinl, 

Iii)	 '111C quantity uf the liquefied petrolcum gas delivered to a 
lank tmck :;hull be detcnnincd by 0 loading meter or 
calibration churlS that ulilir.c certified weights. or in the 
CIlSC of meter fcilure or ilbsence of melers. tllI1k !ruck 
calibrations shall be used in conjunction with certified 
weights. Contractor shnll maintain seals on its metcrs and 
shull test 1I1ld cclibrate its meters al maximum intervals of 
sL'! (6) months, or 1\10re often as found necessary by 
Contractor, in ils sole discretion (or as required by federal, 
slate or local authorities), in accordance with approved 
methods. 

(iii)	 For the purpose:; of the Agreement, a barrel shull consist or 
tony-lwo (42) U.S. gallons and a gallon shall contain two 
hundred thirty-one (23 t) cubic inches when corrected to 
60° F. All ll1ensurcments shall be in accordollce with API 
standards. All quantities, however measured, shull be 
corrected to 60° F, llsing the applicable volume correclion 
table for chemical producL~. 
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(vii) Contractor ~hall not permit any mOlor carrier to enter onto the Tenninal 
ul1les~ such motor carrier has eniercd into an Indemnity and Iioid Hannless Agreement wilh 
Railway lind Contractor substantiall) in the form attached hereto as Appendix C. Conlraclor 
shall not pemlit any motor carrier to enter onto the Terminal, regardless ofwbether said motor 
carrier has cntcred into an Indemnity and Hold I-Iarmless Agreemenl with RlIilwuy. if Railway. in 
its reasonable discretion. d~llics such motor carrier access 10 the Temlinal. 

B. Accessorial Yard Serviccs. 

Contractor shall also provide any addilional services which ute determined in Railway's 
sole but gOl'ld faith jLldgment to be rcuSQnably nccessllry lor lhe efficieni operation of me 
lerminal (hcreinat'ter called "Accessorial Yard Services"). which sholl include at a minimum 
those operating and administrative services specifieall)' described in Appendix A: pro\ii/.led, 
howc\·cr. thill nO Illnguoge in Appendi" A. or omission of language from Appendix A shall 
reduce or lim;!. in any manner, COll1ractor's obligotion 10 provide all support and incidenlal 
o.ervices ordinaJily and reasonably required in the operation of a rail-highway intenuodal 
translond fiLci Iity rOr liqucfied petroleum gas. 

C Performance of Work. 

Contrnctor shall perform lhe Transload Process and its other duties and responsibilities 
pursuunt to this Agreement under Lhe supervision nnd comrol of Railway. Contractor shall be 
responsible lor. and Railway shall not participalC~ in, the employing of each person cngaged in 
di5ehllr~ing Conlrnclor's responsibilities undO' this Agreement. The Contracior shall pay all 
expcnses and charges involved or incurred in any way in the perfonnance or its obligaiions under 
lrus A!;rcemcnt. inL:luding wilhout limitation compensation or personnel, fringe benefits. Social 
Security. Worker's Compensation unemployment insurance and any other employment taxe~ as 
mny be required by Slate or Federal law. Should Contractor engaGc the services (1.[ a 
subcontractor or agenl to carry out ally of Contractor's services or responsibililies under this 
Agreemcnt, Contractor shall relain rull rcsponsibiJil)' and shnll indemnify and hold harmless 
Rnilwny lroln ;my consequences of thc nclS and omission of such subcontraclor or i1gcnt. 
Contraclor shall not use the Terminal olher than for the purposes set fOrtJl in Ihis Agreemenl,nnd 
shall nol use the Tenninal for purposes of engaging in any other activities or independent 
businesses. includins withoul limitation manufacturing or processing or any kind, for ils own 
account or for the account or an)· other person or enlily other thon Railway. Railway shall 
promote the scrvictlS provided pursuunt to this Agreement liS part of the rail lrauspnrtation 
sen'ices otfered to line haul CUSlomers of Railway; provided, however, that Conlractor may, as 
tile agent Ilud on behalf of Railway. solicit CUSlomcrs of Railway, including affiliates of 
Contractor thm are customers of Railway, to usc services provided by Contractor III the Tenninul. 
but SLICh scrv;ces may be provided only after such customer ships liquid petroleum gas by rail 
over (he line of Railwny. 
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D. Proteclion ofl'ersons and Railway Pruperty 

(i) Contractor shall require Any person perfonning any obligation of 
COlllraCIOr under this Agreement, including. wilhollt limitation. Conlractor's employees, 
prospective employees, agents, represenlativcs, and subcontractors ~lhe "Workers~). to comply. 
while on or about propert)' owned or lenscd by lhe Railway, with the O~rating Rules of Railway 
lIt1ached as Anpendix A and ;lJso 10 comply wilh any ocher applicable rules or regulalions 
concerning operalions or safety. 

(ii) COlllrllclor will provide any infonnlltioll reasonably required by Railway 
<lbout any ofConlrl1ctor's Workers who may come on Railway property or perfonn any work for 
Railway under this Agreement. ContrBelOr represents IUld WllITonls lhac, as 10 each of 
Coniractor's Workers who will come onto Railway's premiscs or who will perform work. 
hereunder, Conlractor hilS perfonned, lind such Contractor's Worker has passed, the req\lired 
haekgmund check and 8 drug screening lesl. each of which shall be reasonably aceeplable 10 

Railway und othr::rwise in compliWlee Wilh applicable laws, including, but 110i limiled lQ the Fair 
l'redit Reporting AelaSl1pplicable to background checks. 

(iii) COlllruC(Or reprcscnls llnd wllfrnnls lhm il is Imowledgcable and 
expericnced wilh rc~pcel 10 the handling of h!17.Drdous lIlaleriaJs gencrrJlly lind liquefied 
pClroleulll glIs spccificull) olld any applicablc fedeml. slate and local laws and regulations 
relaling 10 lhe transportalion, including loadins, unloading, and slorage of hUl.llrdous materials, 
including liquclicd pelroleum gas. Conlrac(or shall handle all hazardous matcrials, including 
liquefied petroleum gas, in compliance with all such applicable laws and rcgulations. including 
withoul limitlliion regulations or FRA, EPA and OSHA, and shall lrain its Workers and any 
employees or :sgenls of I~ailwuy working in the Tenninul so thai they will be knowledgenble 
wilh respect 10 Iumdling ~'Ich hazardolls malcrials and the al)()!iclible regulations. 

(iv) COIllT8clor shall emmre lhat appropriale spill conlainment measun:s arc 
lIsed. 

(v) Conlractor shall ensure that the Transload Process for liquefied petl'oleum 
~1lS will be performed: (a) only all grounded track; (b) isolaled Itom other activities al lhe 
Terminal to 1111: degree possible as track space allows; (c) only through a pumping system wid! a 
"closed loop" vllpOr recovery system, or its equivalent, ifnecessary; (d) using hoses secured with 
~traJls!scals; (c) under condilions where all transfer equipment. car wld lank truck are grpunded; 
(f) onl) using bonded lllnks; and (g) inside the containmentareu for hll7.lUdous products. 

(vi) C'onlracloI shall ensure lhal all personnel invol"ed in the tr.msfcr (If 
hllUltdou; Illaterials will: (0) wear selecled prolCclive clolhing, inehlding goggles, work belOts, 
PVC gloves, .md long-sleevccl unifomJ5. lind (b) be irllined, and receive regular and llpproprillle 
refresher training. regarding lhe hazards posed by Jj(llIefied petroleum gss (such ha7.ards as are 
SCI for1h in lhe Mllteriul Snfety Dotn Sheets) Bnd in lhe aPI)roprillle emergency response in the 
evcnl of a reicase of liqueticd petroleum gas (such appropriate responses nre set forth in the 
emergency response plan identified in Seclion I.D(viii) bc!low). 
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(vii) Contractor shull ensure that all ncce5~ary sofety equipment, including blue 
Ilags. rail chocks. spill kits, safcly showers. lire extinguishers. and eyewashcs. shall be in place 
and in good working order. 

(viii) Contl1lCtur shull ensure thai thc l'ollowing will be maintaincd in tlte office 
of the renninel at all times: (a) all Malerial Safety Datu Shi:Cts (MSDS) covering the specific 
Commodily being transfem:d~ (b) the proper Emergency Response Guide covering lhe specific 
Commodity beiog lI'ansl'erredj (c) a working emergency response plan, which will also be 
provided 10 the local emergency respon~-c agency; (d) a security plan; and (e) any other plans or 
documents rcquired by lIny applicable regulations or the direction of any agcncy having 
jurisd i\.1 ion. 

(Ix) Conlra~tor $halJ implement the security plan identHied in Section I.Dlviil} 
above. 

(Xl COnlractor shall promplly reporl any and all accidenllll releases or 
liquefied petrolcum gus or other hazardous matcrials to RAilway ilnd to any agencies entitled 10 
notice pursuant 10 applicable regulations and laws 

(xi) Contractor shal\ conlain, dispose (If and remediale any and all accidental 
releascs of hazardous marerials. including liquefied petroleum l}1S. in accordllnce willl oil 
tlpplicable Ftldcml, Slal~ and local rcquirement8. 

I:. Olher Invcstig81ions. 

As to llny Conlractor's Workers who h,we 10 or may come i"lo the Tcrminal or pcrfom1 
work hereunder. Conlractor will pcrfom1 any other invcsligahon 01' procedure rcasonably 
requesled b) Railwny for thc protection of I~ilway's propeny or opcl'lllions, thc proleclion of 
lading, and thc proteclion of tJlird parties, providcd such investigation shall comply with and QC 
limitcd by applicable federal and slate laws. rules and regulations. 

f· Waiver. 

If RlIi!\\uy elecls to waive tlte requiremcnt or allY buckground check, drug screen, or 
ollieI' inl'CSliB8tion or procedure belore pennitting one of Contractor's Workers 10 perfollD wbrk 
hereunder 61' to come inlo lhe remlinnl. such waiver shall nol constitute II wniver of RailwIIY's 
right to sub~quenlly require lllty such check, screen. inycsti~ation or procedure for that Worker 
aller he-or she hns begun working under this Agreemenl. 

G. Exclusion or Workers. 

Withoul limiting the generality of the foregoing in IIny way, Conlractor shall also comply 
wiih the following provisions~ provided such investigation shall comply with and be limiled by 
npplicable ledcnll and stale laws. rules and regulations: 
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(ij Arrange n urinalysis screen lor allY subslance specil1ed by Rai Iway in ils 
reasonable discretion 101' each of Contraclor's Workers who will pcrfoml work undcr this 
Agreement. 

(ii) Belore any Worker comes into the Terminal or perfonllS any work 
hcreunder, provide Railway with ft cenificalC from the doctor. clinic. or hospital pcrForming the 
urinalysis drug screcn for lhat Worker certiJying ihe results thereof. 

(iii) Railway rcserves the right to bur !i'om the Temlillal or other propcrty 
owned or leased by the Railway any of Conlrnctor's Workers who, in Railway's reasonable 
judg1l1ent. could create any risk or operating or administrative problems either because of the 
excluded person's refusal to comply with opcrating safety procedures, questions about his or her 
honesty, discipline problems he or she creates with Railway's own employees. 01' any other 
reason Railway hilS for reasonably believing that person might cause risk or disruption to 
Rnilw'dY's operations or lo th~ Transload Process at the renninaL Upon request by Railway 
which in the reasonable judgment of COlllractor i!i supported by cause, Oontractor will exclude 
from the pcrfornlllnce of any work under Ihis Aareement lind bar from the Tcnninal or Olher 
property owned or leased by Railway any of Contractor's Workers designated by Railway' as 
excluded undcr Ihis Agreement. Railway shall specil)<. in any such rcquest or olherwise, either 
the basis for its decision or which of the forcgoing objections it has 10 the cxcluded person, 
Railway shall indemnify. defend and hold harmless Contractor from ilnd agninst nny claims. 
sui IS, judgmenl or other dnm:lges, including, without limitation, reasonable 8llorneys fees. 
incurred by Contractor us a re!.\Jlt orany such exclusion laken stthe request of the Railway 

(iVI Railway's righls under this section to exclude nny person li'om property 
owned or leased b) Ihe 1~i1wa) or from work under this Agrecmelll shull not be waived by its 
failure to require any bnckground check, drug screen, or other investigation or procedure under 
the lIlher provisions oflhis Sectioll 1.1, by its prior failure lo lIel npon IIny in[i)rmation thnt was, 
M should have been, included in such check, screen. inwsLigation or procedure. by the 
successful passing hy Contractor'!! Worker of the required or uny other backlll'Ound check or by 
any other act of omission of Rllilway, 

(I'i) Before pcmlilling un) or Il~ Workers [0 perform any service under Ihis 
Agreement. Contl1lCIOr shall inform him or her (lrall of Railwny's rights undcr this Section I I. 

II. Conflict ot' Intcrcsl. 

Contnlctor shall not permit :my person. firm or corporation, Qr employees thercof, in any 
manner inlcrcsled ill the liquefied petroleum gas to 00 handled hcreunder to perform any of 
ConLroe:tor's obligations undcr this Agreemem or to become financially interested in Contmctor's 
bllsintlSs. COlllrnctor shall not employ, Icase or rent any yehicle used in lhe IIsual course of 
business by such perSoll, 'linn or corporllliol1, and Conlractor shall not permit any monies paid 
for services perfomled hereunder to be rcfunded, directly or indireclly, to Imy shipper, consignee 
or Hnyone inlerested in lhe Iiqudied petroleum gllS so h3Jldled. 
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I. DlIl1lllge nnd Injury RepnrlS. 

ConlraClor shall immediately nOlify Ihc Railway employee spccified on Appendix B oJ'(i) 
any dealh of. or injury re'luiring medial trealment 10, any person, including bUI nOI limiled 10 

employees ofC-Ollll'<lctor while al the Temlinal or on property owned or lcased by the Rililway or 
pcrfonning services hereunder. and (ii) any loss or deSlruclion of or dama~e 10 any pruperty 
whalsoever, including but nol limited 10 rail cur:'t und Ihe Iicluefied pelroleum gas. Contractor 
agrees 10 thl11ish full delails or any such accident or incident. Conlr~elor acknOWledges its 
knowledge of Railway's responsibilily 10 I'CpOrt deaths or injuries 10 Fedeml agencies and ils full 
knowledge or all pcnl1llies and damages 10 which Railway may bc subjecled i I' such reports are 
1101 l11ade becnuse ofConlractOI's failure 10 nOlllY Railwuy. 

J. Audit. 

(i) Each party slmll. during Ihe existence or Ihis Agrecment nnd to!' six (6) 
calendur )'ears rhereafter. upon wrillen requcst ol"the olhcr party. Jumish such oIlier piU"ly, wilhin 
si.'<L)' (60) days from the reeeipi oj' ~ "''rillcn rcquesl, il delailed accounting of o:.>,;pen;!:S or 
0ller.llion und chllrges pertaining 1'0 opcllliions pursuanllO Ihis AllI'eemenl. 

Oi) Each party shull also pennit the oilIer pllrty rull and eomillcte access 10 

such books and records (including those or allY corporale parent, subsidiary, or lllnJiatej as Inny 
he required 10 conduct a proper audit, in accordance with generally accepled accounling 
principles, or operations, charges and accounling under this Agreement. Each pariy shall also 
pennit lhc otllcr party to copy Illly portion of those books 'Illd records thul the other plIrty is 
entitled to examine under lhe fore~oing sentence. 

K. rmnsloading Chnrgcs. 

Cl	 On behalf of RnilwlIY, Conlractor shall send invoices bearing the name of Railway lind 
u.J	 direclin& customers 10 remil Ihe 3mounl of the invoiced chargcs 10 ItiliJWlly. C011lrllClor shall 

promptly invoice such customers at tile ralo::; for 111l~ various tl'llnsloading services os sel forth inl­
Tllrifl' 5000, as illllay be amended from time 10 lime. The current niles lire as Follows:e..:> 

<t: 
£::) 
UJ Railway shall nOI 

aDJust or moallY Ille I11te setlot1h III lartN JUVU tor transJoadlllg liqucfied petroleum \l.as wilhoulc::: 
Ihe prior wrillcn consenl of Contmctor, which consem s/lall 1101 be unreasonably delayed. 
conditioncd or withheld. 

[n the evenl thaI COl1fraCIOr advises Railway thol COl1lr~CIor bclleves Ihm a lariff rale or rlllCS 
~houJd be lldjllMed or modified., Railwuy shull promptly consider such advice and make such 
adjuSlment or Illodilicatioll if Rnilwny delcmlines Ihal lhe adjustment or modification is 
rensolluble l1I1d uppropriate. 
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SECTION 2. COMPENSATION. 

Railway shall compensate CUlltractor as provided in this Section 2. Contrno,;.lor's 
COlllpcllsntion lor ~crvi(;e~ pro\<ided hereunder by Contractor and all obligalions assumed 
hereunder by Contractor pursuant to this Agl'cemenl 5hall be an alnounl equal to Ihe entire 
amonnls collecled by or on behalf of Railway based upon the invoices sent by Contractor 10 
RailW3y's customers in i1Ccordance Wilh Section I.K. above, minus the $50 per ellr handling fee, 
which shnll be relained by RaiJway. Within 5 business days atier receipt or such charges b) 
Railway. Railway shall pay Contracior the amount due 10 Contraclor. Such amounts paid by 
Railway shall be the sole compensalion of Contraclor for such services. and ContraclOr shall 
hnve 11O additional claim or recourse against Railway and shall have no claim directly against 
customers of RaHway for any such compensation. Contmclor shall take steps to undertake 
collections on behnlfofRailway I.rom non-pllying customers, il'any. 

SECTION J. L1ABIUTY rNDI~MNI rv AND INSURANCE. 

A	 Indemnity for Railway. 

(0 Conlraclor shall indemnify and hold hamllcss Railway and the other 
Indemnified Parties Iistcd in Subsection 3.B below from :md againsl any and all IillbililY. 
dan1oges, claims: suits, judgments. COSIS, cxpcnse~ (including, bUI nol IImilcd to, litigation cosl~ 

und nttomey lees) lind losses resuJJing from: 

(II)	 Injury 10 or death or Contractor's agents. servants, Ot employees 
and (oss or deslruction of or damage to property or equiplIlent of 
Contraelor or its agenls, scrvanls or elllploYllCS urising in 
connection with this Agreement Or the presence III or about the 
Tcrmiu<ll, or any otllcr property owned or Icased by the Railway, 
of any ('ontractor's agents, servants or employees, c>o:cept 10 the 
exlent such injury. dealh, loss Of damage is caused by Ihe 
negligence or willful misconduct of Rai(lv-dY, ils agents, servants. 
or employees, or otherwise; 

(b)	 Except as provided in Subsection 3.A(i)(n), injury 10 or death of 
an)' person whomsoever (including, bUI not limited to, employees 
of Railway) and loss or destruction or or damage to any propCrty 
whatsoevcr (including. but not limited to, properly oWned by 
l~oilw3Y) caused by Ihe nels or omissions ofContmctor, ils agents, 
selvanls, or employees or arising in any Illllnner from Conlractor's 
pertbm13nce or allcmpted performance of this Agreemeni (und 
regardless of whelher IIny truck or \lthcr equipment invol\'cd in 
~'tl[:h loss or dal1lages or injury is in Contractor's possc!>Slon aL tlte 
lime of hlss. damage or injury). unless such injury, death, loss, or 
dalllage is caused 11)' the negl igcnce or wi/lful misconduct of 
Railway. its agellls, servants Or employees; or 
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(c)	 Any lililure by Contraclor 10 comply with all)' covenant of this 
Agreement, including but nOI limiled [(I Contraclor's obliglllion IQ 
pay any llpplic.1ble payroll, uncmployment compensation, social 
security or other employment taxes arising ill any nllIllner !Tom or 
in connection with the services perlanllcd by ('ontmctor pursuant 
to this Agreement or with Ihe assertion by any federal, slate or 
local government of any such tax liability. 

(d)	 Contractor ~ltall not be responsible for uny em'ironmentnl 
condition of the Tenninal exisring prior to thl;' date of this 
Agreemelll or any problem or condition caused or created by any 
person othel thllll Contractor or its contractors. employees ur 
agcnts, and Railway shoJI indemnify and hold hDrmle~s Contractor 
from and against any costs, penalties, lines. claims, suits or 
dalllllges incurred by Contractor n.s a re:>LJh of such prior condition 
In the Cl'ent of any releasc of a hll7.ardous subslallce or 
environmental condition occurring aller lhe dlltc of this Agree1nent 
llt tl1C Terminal. Contractor shall indemnify nnd hold harmless 
Railway and other Indemnified Parties from and against. nnd shall 
becu the cost of cleaning III', rcmeiliuting or correcting, nny such 
release, problem or condition, except to the extent lhal any such 
release, problem or condition was 1:8uscd by Railway. 

B.	 Illdelllllilied ·Parties. 

Contractor shall mdemniJy and hold hannless the following panies I,herein tlte 
'Indemnified Part),,' or "lndclnnilled Panies") to the extent described in Subsection i A abpve: 

(i) Ihe Railway: (ii) <Iny direct or indirect subsidiary of tile Railway: and (iii) allY o/'Hcer. 
director. employee or agent of the Railwily or ;my of'ils dirccf or indirect subsidiaries. 

C	 Insurunce, 

(i) Contractor shall, lit its expense, obtain lind maintain during the period or 
tbis Agreement in II tann and with companies rensonably satisfactory to Railway, the following 
insurance ':0\ emges: 

(a)	 Workers' Compensation Insurance to meet Full}' the requirement of' 
any eompensalion act, pilln or legislative enactment applicable in 
connection WiUI the dcath, disability or injury of ConlTftctor's 
omccrs, agents, servants or employees arising directly or indirectly 
uut of the perfonnMce of the services herein undertaken; 

(b)	 Employers' Liability Insurance wilh limits 01' no! less than 
$1,000,000.00 each lIccidenl, $ J.OOO,OOO.M policy limit lor 
disease, and S. J.000.000.00 each employee for disease: 
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(e)	 Commercial General Liability Insurance with a combined single 
limit ornot less lluin $5 million per occurrence and $10 million in 
the aggregate, wilh a deduclible (or self-insurcd rctention) amounl 
of not more Iltan $15.000. lor injury 10 or death of persons and 
damage to or los~ or destruction of properly. Such policy shall be 
t:ndorsed to provide coverage for loss Ilnd damage of lading, 
including liquefied petroleum gas. and contractual liabilily 
coveragc for Iiabilil~ assumed under this A~Teement. The 
contractual liability eovemge shall be 0 ra form !lUll does 1101 deny 
!loverages for operalions conducted wilhin fifty (50) feel of any 
railroad track or facilily or for pollulion or releascs of hSUlrdous 
materials, In addition, said policy or policies shall be endorsed to 
name Railway as an additional insured lind shall include a 
sc\'crnbility of inleresIS (separation of insureds) provision; 

Id)	 Automobile Liability Insurcll1ce with combined single limit of not 
le$s than $5,000,000.00 eneh occurrence for injury to or dealh 01 
person~ and damage to or loss or destnlction of property, Said 
policy or policies shall be endorsed to name Railway Its all 
additional insured Rnd shall include II sevcrabi IiI)' or intetesis 
(sejlaration of insureds) provision; 

(c)	 In Ihe c\'cnl ('ontrnclor leas~s or otherwise IIses equipment owned 
or leased by, or in the custody or control or. R<lilway in order to 
pcrfolm the services specilied in this Agreemcnt, Contractor shall 
mniniilin all risk property insurance :II replacemelll cosl \ alue on 
said equipment. 

(Ii) Conlraclor shall lurnish cerlific;ltes or insurance 10 Railway certirying the 
cxislence of ~lIch insurance. Eaclt insurance policy required by this clause shaH be cndorsed to 
state lhat coveragc sholl not be susJlcndcd. voided. canccled. or reduCl:d in coveragc ot Iimil$ 
wilhoUI thirty (30) day's advancc writtcn nOlicc 10 Railway. Upon request. Contractor and ils 
subcontraclors. if uny. ,hall furnish Rnihvny with satisfactory evidence or such insurllllce, 
Contractor shall require all suhcOnlrllC!OrS who urc nOI covered by the insurance carried by 
Contractor 10 nl11intain Ihc insurance covera~e described in this SCeliOIl. 

(iii) The insur;mce coveragc required herein shall in no WilY limit Ihe 
COl1lraclor's Iiabilily under Ihis Contracl; provided. however, that Contr;lctor shall be 
deemed to haw mel its liability obligation 10 the eXlcnt Ihat Railway hll~ rcceiyed 
il1~UrllnCc proceeds. 

(i\') R~lilway shall, at il~ expense, obloin and mailltain dUring the period of this 
Agrecment, in a form and with companies reasonably salisf'llc(ory to COiltractor, 
Comt1lercial Genel'lll Liability insurance with a COOl bined single limit of not less than $5 
million per occurrence and $/ a million in the aggrcgale, wHit a deductible (or self­
insured retention) amount of noI more than $15,000, for injury to or dealh 01" persons nod 
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damage to or loss or destruction of property. Such policy shall be endorsed to nanll? 
Contractor as an addilional insured and shall include n severability of interests provision 
Railway shall lumish certificates or insumnce 10 Contractor certifying the existcncc of 
such msurnnce. and such policy shall be el1dorsed to slate that coverngc shall 1I0t be 
~uspcnded, voided, cl1ncclcd, or reduced in oovcraue or limits wiUlOUl 30 days' advance 
\\Ti lten 1I0tice 10 Contractor. 

SECTION 4 LIENS 

Contractor shall nol cause or permit any lien, claim or cncumbrunce 10 be. placed again~t 

;lny property owned by the Railway as II result of any action or failure to acl by Contractor. If 
any such lien. claim or enoumbrance caused or permit1ed by Contractor shall be filed or placed 
a~l1illst IIny propcrty owned by the Railway or any pan thereof, Contractor agrees 10 discharge 
the slime within thirty (30) days aller Contractor has notice thereol'. If Contractor tillis to do SQ, 

Railway shull have the right (but notlhe obligation) to pay qr discharge any such liens, claims or 
encumbmnces without inquiry as to their validity and lUIy amounts so [laid. including interest. 
tees. charge~ and expenses shllll be paid by Contraclor to Ruilwny 

SFCTION 5. rrR~1 AND TERMINA nON 

A. rhis Agreement shall (lave an initial teml (the "Initial Term") beginning on the 
Iir,;t d,ly th:n the Tcmlil1!11 is opeu and operational, which date shall be detcnnined in writing by 
the I)arties (the "Effcctive Date") and ell<lin~ on the twentieth anniversary of lhe EIJCIltivc Dale 
(the" I'crmilliltion Date"), COlltractor shall have the righi, so long llS it is not in default under this 
Agreement and tile Agrcenlent ha.c; not been tenninated as provided herein, (0) to extend the 
Agreement for 10 years aller the Initial I'erm by providing wril1en notice to Railway nlll laler 
than 90 dll~ priol' to the c!tpimlion of the lniliul Term and (b) to initiale negotialions with 
Rllilway lor the extension orlhe Agreement, nn tcnns and conditions satisfactory to both porties, 
beyond the expiration of any 10 year c:'ltcnsion by providing written notice to RuiJway not later 
than 180 days prior to the expiration of the extension term (the extension term and the Initial 
Ierm collectively rclcrred to herein os thc "Agreement Term"), 

B. Notwithstanding anything in this Agreement to the contrary, if Contrnctor 
breaehes any material provision of Ihis Agreement, including, without IimitDtion, any of its 
obligations under Section I, 3, 6.S and 6.0 (<Ill or which prOVisions lITe considered material), or 
if any person or entity thut is (I) relnted to Contractor and (2) a party to any otl~er writtlln 
agreement relC1lin~ to the LPG Trnnslcr Facility pW1y other thun Rllilway breaches any material 
covenpnt. rcprcsent3tioll, warranty. condition or obligation of those agreements, Railway shall 
have the right to termimlle this Agreement with thirt)' (30) day~' prior notice to Contractor. The 
Conf.r<lctor shall hovc the rigIlI to remedy Dny such brc3ch of lllis A~reement within said tHirty 
(30) day period. In Ihe event t!lat such breach requires more than thirty (30) days tl,l eure. ille 
Conimctor shall have snch additiollal lime as reasoni:lbly ncccssary to cure, provided that 
Contractor is IIsinS diligent ctlorts. 
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src liON 6.	 RAILWAY ACCESS TO THE TERMINAL. 

Rnifway shall hove the righi, III any lind all limes, as necessary or desil'llhle in fhe sole 
discretion of Railway, 10 usc llny ITacks and r.1cilitic$ al lhc Icrmlnlll for its r,dl IJ1lJlsportlllion 
nclivltics lhal mllY be in addition 10 lhe tlllnsloading and related activities pertormed by 
Contrnctor pursuant 10 this Agreemenl; provided, however, that any such usc by Railway shall 
not unreasolll1bl)' inlerfcre with Ihe activities or services of Contrnctor pursulll1\ 10 Ihis 
Agreement In addilion. Railway shall have the ri~hl to enter upon lind inspect' Ihe Terminal and 
Ihe operalions of Contractor, among olher reiiSons. 10 ensure thai Ihe Terminal is nol being 
conlaminllted and Rnilway's cmployees nrc nol al a health risk arising from ContrJclor's 
activities. If Railway delecls any violalion Ihal resulls from such condilion, including any 
c~lIltllminlllion of Ihe Temlinol. Railway shall notify COltlrllclor of such violalion; prO\'idcd, 
however. thai Ihe giving ofsaid notice, or Ihe failure of lhe giving of said notice. shall in IlO way 
ancclthe alloca! ion orany liability Ilrisin!llherefrom or in connection IherewilJl. 

SECTION 7.	 GENERAL CONTltAC r PROVISIONS 

A. CO Any notice, report, demand, requesl or other inslrumenr or commuoiculion 
aU1horized, required or desired 10 be given under this Agreement by the Contraclor' or the 
RajJv.cay shall be in wriling and delivered by hand, by United Siales firs! class certilied llll\il. 
f\oSlllge prepaid, rerum receipt reljuestcd. by expres~ mail or express courier service, Or by 
fllcsimile Inmsmission. iraddressed 10 the party intcnded 10 receive the same or lhc.ir nHomey, 10 

the address or facsimile number ser forth below. provided lhal ir IIny notice is sent 10 the party, 
all such nolices shall be deemed 10 have becn duly given on (i) Ihe dute of receipt ifdelh'ercd by 
hand, if llenl by express cQurier service or senl by facsimile Iransmission (with a c:onfinnlltion 
copy ~cnl by !irsl class Illail): or (ii) the earlier of Ihe date of receipt and the of first altempled 
delivery by lhe U.S. Poslal ServiCl:. if transmitted by mail as 11 forcslJid, 10 lhe addressed or 
facsimile numbers sel Ibrth below: 

R:lilway'	 Grafton &: Upton Railroad ConlJ)any 
929 Boslon Post ROlld East 
Marlborough. Mass:lchuset1s 01752 
Allenlion: Jon Delli Priscoli, President 

Conlrdclor:	 All American Tcrminals
 
42 Westboro Road
 
North Grallon, MA 01536
 
Aucntion; Jon Holslcin, Mannger
 

(Ii) Either I>arty Illny change the addres.'i 10 which any sUJ,;h nQlice. report. demand, 
request or Olhcr instrument or communicnlion io such party is to be delivered or mniled, by 
giving wrillen notice of such cha.nge 10 the olher partieli. bUI no such nolice of chlln!,c shall be 
cOeclive unless and until received by such other parties. No such no lice, report, demand. requesl 
or olher instrument or communication given hereunder shall be invalid<lted or rendered 
ineffective due to ally failure 10 give, Or delay ill giving. a copy of such notice, report, demllnd. 
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request or olher inSlnlmCll1 or communiclltion to any party 10 whom such COP) is to be !IlVll" as 
provided above. 

B. t\s~i!lllmenl. 

(i) Except as expressly set fOrlh hcrein. neither this Agreement nor any of Ihe 
services to be perfonnl:d hereunder shall be lI.'iSigned or sublet hy Contractor wilhoul Ihe prior 
written consent of Railway, which consenl shall not be unreasonably withheld or delayed. 

(ii) ('OnU1lCIOr may collaterally assign thh Agreement without eonscm of 
Railway to any lessor oC: or lender thaI has provided purcha.~e money tinancing for. Ihe liquefiell 
pl:lroleum gas transfer equipment used ot lhe Termiool. Comraclor shall give Railway written 
notice of any ~'Ich assignment, within nvc (5) business dllys ofany such IISsignment. 

I iii) Subject to the toregoing restrictions, this Agreement shall inure 10 lhe 
benefil of and be binding upon all successors and llSsigns or each or the parties hereto 
Successors and assiglls shall include any party 10 which Railwoy or Contractor sell all or 
~ubslllntiall)' all of its 9SSeJS. Each party hereto covenants and agrees tliot prior to lIny such 
tronsler or lran~llction il shall provide nOliee of lhe survival of this Agreement to all} successor 
or assign. each pnny herelo shaU be entitled 10 file a notice of this A[;reement 011 the land 
records of the l(mn in which Ihe Railway is locatcd. 

C. Amendment 

No lerms or colldilions, olher 1111U1 Ihose slated herein. including any Appendix allaclied 
hcrelo and incorpornted herein, and no agreemenl or underslanding. oml OT written, in any way 
pUTpol1ing to modify this Agreemcnt. shall be binding on either party unle~s hereaher made in 
writing stilting lhllt il b intended as a cllungc to this Agreement und signed by an authorIzed 
representative ofbolh panics. 

D. Intcgr',stion. 

This Agreement constitules Ihe enlire ugrecmc·nt betwecn the PllTties as to tire subjcct 
Illll1lCT hereof, find supersedes nil previoull ornl or written understandings, lIijreemenfs Wid 
eommllments lIS 10 the subjeclmoiter hercol: 

E. Counlerplll1s. 

1his Agreement may be clleQuted simultaneollsly in two or more counlerpllrt~. each of 
which shnll be deemed nn origillal. btll all of whiclt togetlter shall cOllslitUfe one and the same 
agreement 
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F Non-Waiver 

The waiver ofany breach ofnny of lhe lerms and c(lOdiliQns hereof shull be limited 10 the 
llCl or lIets constituling such bre<lCh anti shall not be conslrued as a continuing or permanent 
waiver of any such lerms and conditions. nil of which shall be lind remain in fuJI force and eftbcl 
:IS 10 future acls or happeni ngs notwithstanding such waiver TIle parries intcnd Ihat none of the 
provisions of this Agr<::emenl shall be lhoughl by lhe other to have been waived by Imy act or 
knowledge of Ihe pmies. but only by a written instrumcl1I signed by the party waiVing a rib<ht 
hereunder. ' 

G. Severability. 

Ir lilly provision in this Agreemenl is fOUltd for (\IIY reason to be unlawful or 
unenforceable. the parties intend for such provision or provisions to be severed and deleted 1T01l1 
this Agrecment and tbr lhe balance: of this Agreement 10 eonstitule a binding agreemcnt. 
en(orcenbJe against both Railwuy!llld Contractor. 

JI. Remedies GUl1Iulnlive. 

Any rights or remedies under this A\;rcement are cumulative and in addition to Ilil other 
rights nod remedies hereunder or at law. Any cancellation or termination of this Agreemenl shall 
nOl relio:!\'e eith~r party of My obligation or Iinbilill accruing under this Agreement prior II' such 
cancellation Or lem1inillJon· 

I, Dispules. 

With respect to flny elull11, dispute or controversy ari1\lI1g out of or relllllng to this 
Agreement, the parties' relalionship under Ihis Agrccmenl, or the breach of this A!lreemcnt. the 
Parties unconditionally and in'cYoeilbly agree and consent to lhe exclusive jurisdiction of lhe 
Couns localed in Woreesler COUI1IY, CommonweaHh or Ma!i~lIchu1lCUs and waive any obJection 
wilh ~SP(l(,1 lherelo. lind furlher agree nOI to commence UllY ~uch claim excepl in all) such 
Cmll'ls, 

Govell1 illl:! Law. 

The laws of the United States. (0 the exlenl appliublc. I1nd the C6mmonwealth of 
Massuchuselts Shall gOl'crn lhe construction and interprelQtion of this Agreement and all rights 
and I)bligalions onhe parlies Wider it. 

K. Captions. 

fhe captions of the pllfilgrllphs <lnd section... lire inserted for convenience only !lnd shall 
in no way expand, restrict. or modily allY ofthe tenns lll1d provisions hereof. 
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L. t 'onlidel1liality 

The ICIll1S lind conditions of this Alifeement Shall bt: considered strictly conlidemial 
between the parties hereto and neither pMy shall disclose. any sLlch tern), condition. or Railway 
customer iuformation for any olher purpose other than ~ueh disclosllres ns may be rcquircd bj 
lIny governmeni authority ill order that it may db-chnrgc it~ regulatory fundions. or to each 
plInics' accountants. attol'l1eys. agentS and 5ubconlrJctors who have a need to Know the 
inlbrmation. ur us nlay othcm'ise be rCCJuired by 1111'/. 

(The remuinder of puge lefllntcnllonally blank. SlgnlilUre pngc to (nflrnv.) 
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IN WITNI:=;SS WHEREOF, tbe parties hereto have caused this Agreen1i;nl to be <lXeCllled.
 
under seal. as of the Juy, momh and year firsl ahove writlcn"
 

Rnil",a~: COl1lrScwr: 

ALL AMERICAN lTmMINALS 

By: ££frf!!7d 

d~· """~" "J 
!\lame: 'y~.4"'H"',J';,,'~ 7f·"'11 

Tille: 11!/.+N"",,,V't-

Signature [>age to Terminrtl Transloading Agreement
 
between Grafton & UptllD Rllilrond Compnny and All Amcricqnrcrminulli
 

HOIlI9fl·', "unlnDI ! ..".lnll.II"1: lI!V1't"""M·F1NIII •.d"" 143676 I' 
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AI'PENDIX A 

(to Tenninul Tmnsloading Agreement between
 
Grllfton & Uplon Railroacl ('ompany and All Americlll1 Tcnninals)
 

In generJl, COntraclor will perJornl Ihe rail-highway il1lemlodlll lransloading services Ql 

tile rerminlll, as described more fuJly in the Service Terms and the Tnriff. 

In performance of its duties. Conlrlletor shall, without limiting the generality 01 the 
foregoing: 

(A) Obtain a COpy of nny and all applicable government reguilltions, including, without 
limitation, regulations of the Federal Railroad Administration and the Environmental Protection 
Agency and regulations governing the hl1ndling or liquefied petroleum gus and other hn7..llrdous 
mllierials. und re\·iew and become familiar with all such applicable regUlations immedialely. 
Contractor agrees to be governed by such rules applicable 10 the operalion as Railway Inay 
publi:;h from time 10 time, which prescribe certain responsibilities llnd authol;ty concerning the 
opeJ'1nions lind "ropeny or others, including those or the Railway, in Contrclelor's care, Cll~lod) 

and control. A copy or the currenl editions of these pubHc:llions is Cll1adtcd or will be given 10 
contrndor ;llld incoll'ortlted by relercnce as part orthis agreement. 

(Bl Provide and muinlllin sut'licient ynrtl vehicles, operating yard tractors, :lOd lransloading 
cquipment to meet service requirements lmd train schedules ror all Commodities, Equipment 
ond lool~ mllst be in operating condition at alltimcll with inspections lind upkeep provided. 

(C) Provide nil yard vehiclcs with back-up alilTlm:, speedometers. Ol1!;hing strobe lights which 
ilrc to be working at nil limes when vehicles are in motion. Provide ftre extinguishers in ilil 
Contractor owned equipmcnt. maintllin in serviceoblc condition, and make monlhly inspeCliuns 
,tS required by RailWllY policy. 

(D) Provide and main lain an llppl'Oprintc and adequrllc communication system lor personnel 
ond all vehicles used. 

IE) Provide ~Iructurcd guidelines, docul11entation, :\nd tTaJnlllg tor .nil personnel wilh 
cmphasis on Iiquelicd petroleum gns Ilnd other hazllrdou~ materials troining. Provide noise 
monitoring and equipmenl to llS~ure compliance with l~ilwny/OSHA sJ(lIldllrds, and enrorce 
hearing protection requiremc:n~, irnny, for all lransloild operalors lit all times while pcrf'lrming 
dllties. 

(F) Maintain sullioient pel'!ionneJ III all times to perform qualily, :;arc. lind sulflCltmt service 
in <!ceord:lI1ce with Railway requirements llnd standard industry pmctiee. This include~ clualHied 
sUpct'visors 10 ovcrsee and insure that duties are coordinated and pcrfomlCd in a sale. eourleous, 
effieienl manner, Contracto)' will proyidc ~urtieielll J11anpower (0 :;upport the lJpel'llliQns oj' the 
remlinul in accordallce with Rllilwny's operalinc instruelinns, personnel and standard induslry 
practice, Contractor shall provide nny and all llperaling WId administrative services ordinarily 
and reasonably required in the operation of a rail-highway interrnodal facility ror the 

II UU 1~6~ rClTI'Ihml I nm!donding ,\gr4'I:IIl~llt-1 fN1\1 .1IIJe' - 1-11(j7{i 
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lraflsloading of liquefied pelroleullI gas. including but nOl limiled 10. the perfimnancc or proper 
equipment inspections liS reasonably requested by Railway manngemenl. the mainlenanee or 
records relating to sllch inspectiolls, and all) other paper work ordinarily dIld reasonably 
gencnl":d in the operalion of s\lch a facililY. 

(0) Perfonn joint safety audirs with Railwlly's personnel lrom lime (0 lime 

(H) Provide Rllilw<lY with records oftJ1C kind and in lhe (oml spcoilied by RallwEI.\ that are 
legible. 1I0Il1, and accuratc, Docllments must he suffit:ienl to suppon the faclS ill the evenl of any 
dispute by litigation or OIherwise ContraclOr musl O1JlillWl1l records consistent wilh lhc 
r.:;quircm<.:nts oflhi:; Alll'CclIlenl 

(I) Be I'Ilspollsihle for lilly portnblc office trailer, olliee mg :.ervice, deanmg of Ol'frcCll, 
rcSlroom. and driver's mOIll. Supply lhe clealling materillJ, toilel ~up[llies. soap. papel towels. 
and my olhcr Ilems lIeccssary liJr cleaning l!IId daily use of Il1cTerminaJ. clean these Brees daily 
or as neeJed to maintain elean health)' work environmenl. 

(J) Keep fermiualnnd fenee lines free oftmsh and debris. weeds, gra~s. brush. etc.. all<! eul 
andlor trim \ cgclntion 11 minimlll1l of four (4) times during lhe growing season or as rcasonably 
dirccted b)' Railway management, ensure thai the loading lind unloading lracks Me kepI /Tee or 
nil tnlsh nnd olher materials 111 all times. f-aiJure 10 mainlain lhese areas will result ill R:dlwa) 
handling and billed back againSl the COlltraclor:n Ihe Railway'<; actual cost. 

(K) Keep all work ilnd mail1tcnance arcas elcan lInd organized lit all limes, pro\·jde up-to-dute 
MSDS il1[orrnntiol1. and ensure compl iane" v. ith 1111 environmenlal rcgulalions including disposal 
of used oil, /illcn;" lllld lubricams. [nsure lhm nil luels. lubricants, and a'ny otller items used for 
maimemlnce arc properly ~Iored and Jabdcd. 

(L) r.nsurc thtltllll inbound tntllic is 1r1lJlsioaded in a lilnely manner I1fter pluccment, and thaI
 
outbound lraOic is loadcd in llccordance with cutoffs, pull limes and other service standnrds
 
I.:llsure thnl all gl'Ound transfers are promptly notilicd and delivered per inslructions.
 

(M) Be responsible for all danlllgcs or costs resulting from ~n'Or of COlllractor personncJ nnd 
make inllnediuloJ lIlTUngc01etlls to COlTecl or repair. Contractor shnll be responsible, at its sole 
cos!. lor all nomll1l nlllintenancc, repair and replacement to /lnd of the Terminal IUld its 
eonstiUlcnl pal1s, inclUding bul nul limiled to plumbing, lights, wash systems. compressors, lVos'h 
laciJilics, sc;tlCl>. gales. 111cters. and IighlS. and for any required cen ilicillioll lllCreof. 

(N) Prepare necessary summar, reports. daily pull and pr.,ce sheets, end of monlh rec:.lp~. 

compuler updlltcs 

(0) Provide all backup paperwork lor proof of proper nOlification and proVIde proper 
informalioll. 

(P) Supply nIl fuel for crones. yard lTilctor~, lind will pro\'ide 011 sile lilel lanle. if necessllry 
Muinlain on sile fuel lank ill complial1ce with all applicable IlIws regulating slomge, use l1I1d 
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labeling requirements, and equipped wilh II sl'ilJ over prevenlion nasin capuble 01 holding IIQo. 
or lotal cap,lc ily ofabove ground storage tauk. 

(Q) I he ferminlll will be in operation in cOllfonnunce with Seclion I(A) orthe Agreement. 

(Q) Comply wilh all applicable federal, state, and local laws, rules.. regulalions llnd 
ordinances controlling air, water, noise. solid wastes, and othcr pollution or relating 10 the 
!.,orage, tl1lIlsporL release or disposal of ha?..ardous materials, substances, or waste. Contractor 
shall, III its own e."pense. 111"ke all modiCicUlions, repairs or additions to its equipment lIsed in \)Ie 
1ransiood Service and shull install and bear the expense of modifications or repairs to any 
devbes or equipment affecting ilS operations which 1\\:IY be rC<luired under Ilny such luws, rules, 
regulations or ordinanoos. or which is needed \0 safllly conduct trflllsloading operntiolfs. 
l.'ontruclOr shull promptly advi~e Railway when any of Railwuy's equipment is in need of 
maintenance. repairs. or replaccmenl Conlractor shall nnl dispO~e of any wasles of nllY kind, 
whether hazardous or not,. lIllhc l erminill. 
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APPENDIX Il 

(to Terminal Transloading Agreemenl between
 
Grafton & Uplon Railroad Company and All Americau Tel1Tlillals)
 

The name W1d address of the Railway employee 10 be notified under Section I.G for any 
death. injury or of any loss or damage to propeny is: 

Phone:
 
Fax:
 

4FGlll%·Tcnn,nhl Tmll>l"lIIIlnll AJlfconlcnl-frNAr.,doc 14J67/i 
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APP[NOIXC 

(10 rcnninal rlonsloadinB Agreemenl bCIW~C"
 

Grallon & UptQn Rililro<ld Com pall)' and All American I'crmlllalq
 

INDEMNITY AND HOLl) UARMLI1SS AGRE~MENT 

'llis Indelllnily and Hold lIilrmless Agreemem ("Ab\rcemenl") is made. by dnd among 
.. ' _. __ _..•. .._ w._.. 11 , wilh (l 

b1binc&, addres<, al (tlJf;. 

'Indcnllliior")._ ., . .. . __ a.___. .. .. hnving lin Hdd;c:;s 
or .. .._. ..__ ("ConlraClor"). and Grafton & Upton Rnilroad ComllRIlj'. fl 

Ma-,sachusell~ corporalion. having an address of 029 130:;lon PO,'I Road Eosl. Marlborough, 
MnssClclluSCllS 0 [752 ("Railway"), 

WITNESSETH: 

WHERbAS. on behalr of Railway, Contractor perConns variou~ lransloading t.erviccs for 
Railway's shippers and cuslomers using RAilway's yard localed in Nonh Grafton. MassRchUSCllS 
(thc "TcnninllfU

) : 

WHERLA~. Indo:mnilor IS a molar carrier providing lranspOrl1llion ~el"\'ice 10 ami from 
fhe 1 erminul: and 

WI-I.ERFAS, R3i/woy is not wlf1ing 10 allow Indemnilor 10 perfol'm slIch services U\l lInd 
using Ihe Terminal unless Indemnilor cnlel'$ inlo Ihis I\grecmcnl agreeing to indemnily lind hold 
harmless Railway and Contraclor and c-erlClin related panics orench of 111em. as provided herein. 

NOW, llll·RFFORJ:.. 111 consldcrlllion of the premises lind the agreemel1\s cOl1lnined 
herein. the parties ab'Tee :IS follows; 

SBCTION I. AceeSl> 10 lcmlinul. RuilwllY, Ihrough Contractor. may from time to time 
pcnllillndcmnilor to perform molor carrier transportation sel'vices for cuslomers of Indemnilor 
1I1i1i~ing Ihe trlltlSloading services of Conlrllcl6r ,II Ihe Terminal. The provisions of lhis 
A~recn\cnl ~hlllJ apply 10 any such services proYidcd by Indemnitor ul thc Tcm1innl and 10 any 
aClfs) oromission(s) ul' Indemnilor til the Tcnllin:J.1. 

SeClio!! 2. Indemnitor's ResponsibililY For lis COl1lIacion> nnd Agents. Should 
Indcmnitor en~age lhe services of a commCIOr or agent. Indemnitor assumes fut! responsibilily 
Hnd shal! indemnify and hold harmless Railway and Contractor in accordnncc wilh the provisions 
ofSectioll 4 from :In)' con~cquences o'-thc UOIS andior llInissions ofsuch conlraciors llnd t1geI1lS. 

Seclion 3. Lndemnilor's Obli!lnliIDls. In performing allY services lln or l~~in!l Ihe 
Terminlll, Indemnilor will prol1lplly clean up or euuse the clean-up 01' Dny malerial, comm9diry 
or product spilled Ihrough Ihe aCI or omission of Indemnitor or its contruclorS and/or agents. 
Indcmnilor will comply wilh ,1/1 federal, Slate and IocR! laws. rulCli. regulations lUld orriinUIlccs 
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controlling all'. wfltcr, Ilois~. solid WilsIe. und olher pollurion and relating to Ihe stnr<lge. 
lrnnspol1. releasc or dispOsal of ha'l:lIrdous m~tcrial!i, substanccs, or wastc Indcmnitor ~hall nol 
dbpo.,~ or an:- wastes of IIny kind, whcther haznrdOIl~ or nol. un the Tenninul or ilny premises 
owned. leased or ope.rllied by Railwr,y or COnlIilC(Or or any affili<lte or ComnlCll)r. Indemnitor 
shall immediately take SICpS 10 clean up llnd climinlltc any violation or Ihis Section 3 at lhe ~;olc 

expense or Indemnitor. In addition, Indemnilor agrees 10 comply with and perform lIny dUlies 
Imposed upon mow I' cnrriers in any applicable governmcnt regulation or an)' successor or 
reissued publicalions. 

SecliQ!L4.. ..!ill)!~.m!!itj£;ljj.9J.1, Incicmnilor will be resjlonsible for, and will indemnify and 
hold harmless "ach or Contractor Elnd Railway and each o[ lheir respective shnreholder.;. 
directors. officers. agents, employees, successors and affiliates from and agBlIlst, ony ~nd nil 
liabilitics, loss<:s, damages, claims. sllits.. judgn'ents, (;osts and cxpenses (including withoul 
Jimilarion ntlorneys' rces) resulling from or in conncctioll wilh injury to or c1elllh or nlly persons 
whomsoever (including wit bout Iimilotion, agcllts cmploycC1l or represental.iv~!S of Railway or 
Contraclor or Contractor'S arfiliatcs), or dnmllge 10 or loss of an}' property Wholsocver. illcluding 
cOlllmodity. caused directly or indirc.clly by any or its acls or omissions at rlie TClll1inaL 
provided. however. Ihnl Indemnitor's obligation to indcmnily and hold harmless uny pnrly shall 
nol nppiy to the extcn/lhat lilly such injury, death, damagc or loss is (;811s~d by I'II~ ncgligcuce \11' 

wrongful aCl(s) or omission(s) of such imlenUlified party 

Seclign 5. Go\'cminl;!j LlIW. Excepl as Olherwis.: cwressl) provided III !.his conlract. the 
laws of lilt; Commollwcnhh orMnssuchusells shall govcrn the illlCrprel!ltion and perrol1llanec 01 

Ihis Agreement. 

Scclion 6. !tlSUTllDce. 11ld<'lllnitor shall nl its sole coM and expense oblnin and mnintlull 
during Ihe period of this Agreemcnl in 0 Ibnn and wilh complInies snlisLactory 10 Rallwny lind 
C'oniractor. Ihe foJ/owing insllmnce cO\'crnge: 

a)	 Workers' Compensation (nsurance 10 meel fully th~ requiremcnt of any 
compensation ;lct, plan or legislative enuclment applicable in connection wilh lhe 
death, disability or injury 01' Indemnihlf's of!iccrs, B/!,cnls, scrvants or employees. 

b)	 Employers' Liability Insurance with Iimils or nOl less lhnn $1,000,090.00 each 
accident, $1.000,000.00 policy limit tor disease. and $1,000,000.00 each 
employee for dise:lse. 

t:) COllllnerciul Gencml Liability InsuranCl: with U combined single limit or not h~ss 

IIlnn (i) $5,000.000.00 I>cr occurrence if Indemnitor will handle hazardous 
materials at the Tenninol, or (ii) $.1 ,000.000.00 per occurnmcc if Indemnitor will 
nof be hundline any hazardous materials al the Tennillul. for injury to or deaHt or 
persons Slid damnge tn or loss or destruclion of property. Such polic}- shall be 
endorsed 10 provide products and completcd opcralions coverage und conlraclUnl 
Iiabilily CO\-Crdge Lor liability llssumed under Ihis A!!.reclllcnt, shnll name Railway 
and Contraclor as ndditional insureds nnd shall includc a severability or inlerests 
provision. The eontractualliabilily coverage shall be ofn form Ihal docs not deny 
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coverage for openJlions conducled within lifty ! 50) teel of uny railroad lrack or 
facility. 

d) rruckers I iability Insurance wIth a conlbined single limit 01' nOl less Ihun 
$5.000,000.00 per occurrence tllr injury 10 Or dealh of pcrsons IlJ1d damage to Ur 
loss or deslruction of properly. Said policy shall be endorsed to pro\.ide 
contractual liabilily coverilgc Ibr liability assumcd IIndel' this Agrcemcnt, shall 
name Ruilwa} and Contraclor as additional insureds and shall contain 
Endorsemenl POlm MCS-90 for MoLor Carrier Policics of Insurance for Pubiic 
Liability under secrion 30 of Ihe Molor Carnes ACI of 1980, Qr Parm MCS-82 
molar cunier public liability bond must be obtained. 

Prior La entering rhe Tcrminal. fndcJl1nilOr shall lurnish t:erliticnres of insurance 10 
Railway and Conlractor ccrtifying [hc c:.:islCnce of such insurnnce. Each insurance policy 
required by lhls Agrellmenl shall be endorscd 10 state Illnl co\'crllge shall not be sllspcndc.'d. 
voided, cnncelcd or reduced in coverage Ill' IiJllils withoul (30) days ild\'ance written no lice 10 

Ruilw:lY and Conlraclor 

The furnishing and acceplunce of the polkies or cenificales i;lr insurance and bond 
referred 10 above shall nOI in IIny \Vay 01' degrec allcr Or lessen Ihc liabil ily of Indemnilor under 
Uds Agreement. 

Section 7. Assignmenl, No assignmcnl of Ihis Agreement is pClmittcd wilhont pl'jor 
\vrilten conscnlofthe other partics hereto, exceptio successors in i"teresllO II party. 

Section g, Waiver, Waiver by any parly of any breadl of Ihcsc provisions shall nOI be 
construed liS II waiver of any breach. 

Seclion 9. Headings. The seclion headings contained in Ihis Agreement ari: lor 
cOIwcnience orrcfcrence only IUld in no way shall modif)' IIny orlhe lenns or provisions of this 
Al,lrcenH:nl. 

Sec lion 10. Nqlit:es. Any nOlices. requests or OIlier cllInmuniclltiOIiS hereundcr shall be 
ill wriling IllJd shall be deemed 10 hllve duly given whon made upon a party by personal service at 
an} place where Ihey may be found or by mailing suth norices. requeslS. Or inierniJlioll311y 
rccogni7.ed collrier, or by lransmilting such a notice by l'ncsimile. in ellch cuse to lite followillg 
:Iddr~sscs or frlcsimile numbers, as (he case may be: 

fNDEMNfTOR 

Facsimile: 
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RAIl. WAY Granon & Upton Railroad Company 
929 Boslon Post Road laSi 

Mnrlborough. Mas.sacr.usells 01752 
I acsimile: 

CONfRACTOR 

rucsimile: 

Or to slIch other addresses or lilcsil11ile llumbers as such party may speclly in a nalice f:iven to 
the other party as provided in this Section 10. 

Section II. Counterparts; Facsimile. This Agreemellt may be executed slmultancously 
iu several countcrpart~. and by facsimile. om! each of slich counlerpart and facsimile signatllre 
shaJl be deemed IUl original, but all or such counterparts lind r.lcsimile signatures togelher shall 
constitute ol1e and the same inslfUlnenl. 

Sl;ctjon 12. Sevcrahilit)!, In the event any provision 01' tllis Agreemenl is held by a court 
of competent jurisdiclion to be invalid or unenforceable, such invalidily or eM'orceability shall 
nol aneel any other provision or Ihis Agreement. 

(fhe remainder of page left intentionally bhlllk. Signature (lllge to follow.) 

.t 
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In WITNESS WHEREOF. (he parties have caused th.is Agreement 10 be executed by their 
duly aUlJlOrized represenlatives as of the date first above IIIrluen. 

INDEMNITOR: CONTRACTOR: 

~_ ..• _-~ ...• --------­

13)': _ By:
N~arn-e-:------------

Name: 
Title: Title: 

RAllrWAY: 

GRAFTON & UPTON RAILROAD 
COMPANY 

By: _ 

Name: 
Tille: 

4POO 19lI.,.nniOOl Tr....sl~"dills. AgI'Cunenl.FINAL doe - 143676 5 
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ATTACHMENT D
 

Confidential Rail Transportation Contract
 



EXECUTION COllNTI!:RI)ART 

CONFlDENTIAL RAIL TR..\NSPORTATION CONTRACT 

-Iliis Conlhkntj,l[ I{ail l'ransplIl'l;l\io)) ('olltr<lel Olll: "CllIIIITlcl") Ilwdl' rlS l1f OClfJber I. 
2012 by and amollg Grafton & liplon l~l1i1rolll.l Co. ("G&U"), l)lI/riot Gas Supply, 1..Le 
I"Palriot"). 'md. solely lor purposcs or pnwif.1ing certain gllunullees as provilkd ill Ihis C\lIllr;WI. 
Spicer 1)lu.', hK. ("Spk~r") "nd NGL Snppl~ Tennil1als Co. ("NOL"), 

WHEREAS. G&U is a mil e,mier tllal nWllS lUld Opl'l,lles <I lint' bt'!WCl'l1 Nol1h Gmth)ll. 
1\'I<lsstldlllSl'lt~. where the linc connecls wilh a line 01" CSX Tnlllspnriatillll, alld Milford. 
M<lssaclllI5etl.~: 

WII EREAS. PatriOl is a purchllser and wh(lIcsak sellc-r uf liquefied pClroleulll gas: <Jnll 

WI·IERJ:..\S. G&U has .1 V;1I"(1 klC:ucd in Nonh Gmlhm (Ihe "Y'1I'l1") with :I Jileililv 
1'1)J1lpri:\cd of i1pproxillHllcly S 'IC~S {II" I:ltld alld l"'1l1iplllcnt (Ihe "PlIeilit)''') that is cupahl;;' 1;1' 
trans]o;Jdillg lilplili~tl pl'lmklllll gas rr01ll mil cars 11) 1l1.1-:ks: and 

\\ lIEHEAS. Ihe panics lk'sire til eliler illlll illl arrangell\ellt pllrsuant 10 which l)atril)1 will 
alTall~c Jill' Ihe shipment or lil]lIctlC11 pdrnlclIl1\ gas by rail til the V:ml for lTOllIsloading Ity (i&U: 
anti 

WHEREAS. it is in Ihe imcrt'sts of G&U and of" Spicer allli NGI.. blllh of whidl ,Ire 
f'alrlot IIl1ili,lles ihm will bClleJiI Ii'om the pCrfOnlHlIlCe of Ihis Contract, for Spit'er lllld NGL 10 
pwvidc <lSSUnlIICCS In G&U in Ihe formorlhe gmtr:\I11i:C llbJigati,lllS assumed by Spin:!' ami NGI. 
pnrSII;tllI til litis COlllrJct: lIntl 

\\lIEIU::AS. Ihe parlies desire 10 cswblish Ihe lerOts and eOlldilions rOT SIJI:h 
lnmsponmioll scrvin's PIIl":>illlnl 10 lhi.' COIIII~lct in accordaJ1c~ with 49 ll.S.C. 107(1): 

NOW, THEREFORE, ill consideration of iltc litrcl:\oillg premiscs and the c~lVeml111$ lIlIt! 

pTOvisiolls SCI lorth bclnw, and illlcndillg 10 be legally bOlll\U. Ihe panics hereby agree as 1'0110\",-s: 

I, Term. This Conlract shall hecomc erti:clive as of Ihe dlH~ or the: Collll1lell\:c:mcnl 
,ii' 0IJ.:t,lIioll::' ill the Facility and shull rClllllill in cffi.'ct, unless carlil'r lenninall'J liS provideu in 
tltis CulllJ-aC:l, l'or a ternt (ll'lwemy (20) years frollltlJe dfeCliv(' dille. Patriot slwilitaye the right. 
:,0 long flS il is nol in delimit unLler this COlllTIlct and the Conlnlct 11:15 nOl b.:en lcnllinatcu as 
pl"<lvidcd herein. (n) 10 cxlcud Ih.: Conlract 1l1r 10 yl'Urs IIncr thc illilial,20 yl'ur lerm by pnwiding 
wrillcn nuti~'(' III G&U not latcl' Ihan 90 days priM 10 thc expiration I,r the Initinl 20 year term 
and (bi to inilialc nl.'gotialiol\s wiih O&U Il)r lhe cxten.,ion of Ihe Cuntr:lct. 'lit te-nns Hnd 
conditions sali.~lhclOry to bOlh parii..:s. h..:y,mcl Ihe c-xpinlliClII or uny I(} yenr cJoaellsiTlII hy 
pl"llviJillJ: wriUcll 1l00ke to U&U n(11 latN (hrlll ISO Jays priur 11.1 Ihe CXpiwlion l)r Ihe eXlension 
terill. 

2. Services by G&U, For "aeh loaded raill'<l!" l.lr lilJuclicd petroleuTII gas rcceiveu by 
li&LI ror lite accollnl of ()atriot il\ interchll11ge with CSX ill Nortlt Gmftoll, G&U shall provide ,111 

,IH.in25H·l',,,,Ii,lc".'llllt,,i1 ·I'INAI..JllC· ['{:i675 
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transpor(,\Iion and Iranslollding services necc:»ory 11) move the car 10 Ihe Ym'd and w Iranslcr
 
liquefied pelrolL'um ga, from Ih~ miJ cur [() Il1lck:>. Such scn'ic:(~s h) O&U shaH inchnlc
 
switching Ihe cms in Iht Yard and Illoviug empl)' cars hack 10 Ihe inlcrchanll(' \\lilh CSX, Execpl
 
,IS >llhcrwisc pTlJ"ideu in Ihis COnlnK'1. the sl;'rviccs provid,,'d by G&U shaJJ be' "'lbjl.'Cl 101he
 

IcrlllS (lnd condilions ol'lhe Unili.lTlll Straighl Bill of L,lding, all ,'pplicable larillS nfG&lJ [lnd all
 
applic;lhle niles and regl1lalinns of any gl)\,cllllllelllal i1gcncy l)r the Associalion of AIll~rieall
 
Railroads,
 

3, J\lIl'jul Volume CllllllllilllWnl. 

(0 I DlII'ing each ("lntracl YCill' while lhis Com!'act is in efib:l. Palriol shall 
usc l;'C'llllllcI'l:ially rcasonahle dTons w ,mange for Iht delivcry 10 G& U al Nnrth Omfhm 8 

minimulIl llf ROll rail "nrs of "quclled pelmlcum gllS. G&U shall ho\'c lhe righl 10 lake delivery 
oi allll Irilnsloud raill:ill's of liquefied pClrokllm gas delivered 10 G&U nl North GI'llJ1on hr. Ji,r 
III", ;1l:l:0111l1 of or on beh;)lr of CIISIOlllcn; olher than Parriol. and, for purposes of c:lk11/ming ,;11Ch 
llliuimlllll numher or cars. J'lllri,ll sh:1I1 be crediled wilh any cars ddivcrcd by, fur the 3CC(111)) "f 
or I.'U llCho/f of <IllY mhel' sllI;:h cuslomers in <lny COl\lmct YC'lr. 

-I REDACTED 
la) III r':lIlnl for ll1l:' services pwvidcd by G&U. as described ilhov..:. P.1lriol 

Sh:ili pu)' li&Li in accordance u;ith Ihc "B'lse H<Jtc" Ihal j, in elleet m Ihe lime ofddivery orc<li:h 
r'lilc,lr, Th(, Bns~' RlIle for Ihe firsl and second COlllr:lcl Years after the eJlel:li\'C \I,nc Sh;lll be 
$. Jcr em. Jh: B<lse Rute J;',I' lh~, third and subsequent Clhl1l'i1CI Years shnll be $. Il\)r ClIr 
es,'al:Jwd as set Jt)l'lh in Scdion 5, In no evenl sb;)11 lhi.' Base R<l\c cxcecd the lowest rale Ihat 
G&J.! charges lin)' l)ther shipper rill' handling:l car oJ"liqul."lIed pelroleulll gns <11 the Facility, 

(hI In ;Iddi!ioll. Pmriol shall PIlY lht' RaiJro:ld: REDACTED 
(il un ,H:JJhi,:ml1I anlOlll11 of $' pCI' Cilr up to n tllial or 12.000 COl'S 

with a credil or $. p~r em' of liquefied PCtro!c11fll gas delivered by alher Cllslom,,-rs. If 
I'mrini ond other shippers du nol deliver al leilst 800 cars per yeur 10 the Facilily (wilh tl 

credit lilr any cars delivered by (ll!lCr shippers or l:ars ill cxcc:;!; or 801.1 ptr year 1'01' 

preceding years). I'alrilll ,;hllll 1l\f1k.:: :1 paymenl 10 G&LJ eqllnl (1) i.. ) limes the shorlf311 
in cars (Ihe "Sltnl1nlll I'aymo?n("). The ShOl1Ji,II Payment, and the minimulll p<1ymcnl sci 
lorth in Seclioll 4(d) helow. shall be l;Har.ml('L-J by Spic~r PhLS. h1l.',. a Conncclieui 
L'urpor:ltion and NGL Supply Tel111innls Co IIIP:l1lY; provided. however. this paymenl 
obligation and IPJarmlly shall 1.11.' slIspcnded or tenllinlllc during or after lilly Jleriotllhe 
Focility is. respeclively. lernpmnrily or pcnn;)nenlly legally prohihited li'()1l1 opcraling as 
:1 result or Ii preemplion ch:lllcnge referred to in Section J 1 of this Agreement. The 
Parti<'s do nOl inlclld Ihe Short/illl Pllymenl obligalion lUld ~pJaralllY lIS Jiquiullied 
damages alld if Plllritlt diSl."lllllillllcS ils operation 31 Ihe Facility G&LJ shall 1ISC 

cotllll1cl'l.:iolly r<.:asollilbk cJlbrls 10 mitigah: damages hy re-lising the [~[(dljly or yard 
"'here Ille Fn('iJily is loe,ncd: 
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(ii) ilJJ S1IIIIS 11m/ are pay,lble 1IIKkr lht eqllipmenl le,'se des,'rib,-d in 
rlli: l·in,llh.:ing. DcvclllpllU!1II and Cl1l1Sllllction AgrecmcllI. including prupcrty and 
liability inslIf:Jnce and all real ~lIId perslIJlal prop,my lfixes Mtrilnuablc- 1<1lhe Facilitv (lh,~ 

"Equipmcnt LClIse PnymclllS"). PatriOI 5h<lll receive n crellil toward Ihc EqllipllIenl i.eusc 
I'ilyments equal 10 Ihe \l.ltal E<jlliplll"lll LCllse PnynwnLs dl1c in a COl1lnlci Year divided by 
IOta I cars ol" liql1,'lied peiroleuill !!-<lS ddivel'cd \tI Ihe Facility h) ;lJJ CIJStOITI,"I·S. inchlding 
Pl\triol and olher el1Stomcrs, tilllcS Ille IIIlJllbl,r 01' cnrs of liqllclicd pelwleull1 gas 
delivercd hy otl1er cllstomers. 

IC) (i&LJ shall render invoices 10 Patri01 Imscd (111011 Ihe lIumber of cars 
re,'cived by G&U for the accnUIII lIf I'alriol each cnlelldar IlIomll. and PalriOI shall pllY slIeh 
ill\okes within 15 l!;lyS :tIler reed]J1 of such i1l\\1kes 

(di Oper;llinn~ sll;lll Clllmncncc 1I]J\'ll cOl11ldelion and opcmlitlll "rlh" Facilitv, 
The period b':lw,-,m lhe C'OllllnCllccmelll of tcnnin'.1 operations alld April 3f1. 2(j1J slwll l~ 
dc'signntcd the COllslmctioll yenr. Dnring Ihe C{lllstlllCliotl year Palriot sh(lll gum,llltec millil11ul11 
fees III Ihe Railroad ill illl aggr"l:J.mc ,111101nll (II' $. :1'0111 Ices pnid under Section 4(a) (II" (b) 
aho\'e. ('outract YC<:Ir I sJllll1 hegin Mn)' 1.2013 lind end April 30. :20141and Ihill Hud e;lch sudl 
sllcec-cding period is re!erred III hereiu as a "Contmet 't'eur"). 

5. BuS\! RUle I~scuilltion. The amount or the' B:lsC R.lle :-:hall increase lInnuallv 
elli':clivc as of July 1 oreuch ('nntmci Year based nl'un the Annn~t1lnJcxcs orChflrgC-lllll Price's 
and Wa,ge Rnles issued by lite ,'\ssllciulion Llr American Railroads. III lIlaking Ihe determinalion 
of Ihe in(;rt";L~C'. Ihe Iinal "Malt:rilll I'lices. wage rales and SUpplcilIl,nls combined (excluding 
l"uel l" index lelr Ihe Easlcrn District shillll><' /lsed. and lite Iinal index figure I(lr Ihe cnlendilr veal' 
2012,;111111 hc Iliken as the ha~l'. The llIcthud of C~CllbliJlg tilt- Busc RIlle sllall he deleJ1uiuccl hy 
l'ulculating the pl'n::i:nl (11' incrense, 'II' dC-C-!\'lISC, in the index \If lhe )'cnr to he esc'~ll:ued as relined 
to Ille base )'cllr. ,.md applying Ih,,,, Il\'rc<..'l11 to the Base Rllh.. ; provided, however. Ih~11 in no ewnl 
shall the- Base Rale IX' reduced to less Ihan Ihe iuili;ll Base Rate sci 101'111 ill Section <I above. No 
incrl~ascs in excess or 3% p~r annlll11 shall hc inslituted. unless til ... slime arc nllllually agret'd 
upon hy G&U 111ld P:nnal. Il" unable to rem:1I agrcc"lllcllI upon lhe S3J11l', th\!n. the ]ll1rties agree 10 

ulilize binding /1Il.'diatiml to resolve any increase(s) in excess or}% pCI' mmum. 

6. ('Ill' S~. PAlriol shall arrange lor Ihe pr\l\;sion of roil cars fbI' the 
Imnsportlllion ol" liquefied petroleum gas in accordanCt' with this Conlmcl. Such cars sllllil he in 
scr\'ieeable condiliun ancl iu clllnpliaucc \vilh applicanJe rcgulaliuus nl' Ihe Federal Railralld 
Adminislratiou and Ihe interchange rules uf Ihe Americ:lIl Associatioll ur R:lill'Ouds. (i&1.I sllall 
have no responsibility to provide rail Cllrs I(,r Ihe use or the accounl of [);)lriol. 

7. Luss ;1J1\.l DmnM.c. G&lJ Sh:lll be liable to I'lIlrlUI for 11Iss of 1Ir dam;lgc to lading 
during the pw\'ision of services hy G& U pursuant to this Contract; provided. howevcr. that G&lI 
shall IIllt be liubll' (3) if :my Juss or da\lUlge is c(\used hy all act or Goo. an acI or il public enemy. 
lin act nr goverJllllcntDlur milit;ny 1Il11hority or the negligClIee of I'alriot (Jf ,IllY or ilS agcnls or 
cllstomers j)f (b) for :my conscquclliial. sped::!l. illdin,-cl or punitive dtunages, inlerest or any 
other c1l1im \lther tlmll for such los!' or dnm:lg~. Exccpl a~ OIhcrwise provided in this ContrJcl. 

·1l·\i(11.~8·l'("l"ll·JlI",lllail· FlNA1,(li", - 1·1.167, 3 
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all loss and damage claims shnll he gownlcd by wlli handled til nceordanc(' wilh the h:rm:> :md 
cunditions or Ihe Uililornl Siriliglll Bill of L:tding. 49 CFR 1(0). :1l1d 49 U.S.c. 11700. 

S. [-'Ilree Majeure. If, due to a loree Illlljcure even1. ~I party is unahlc 10 carry 0111 any 
ut lis obligations lillder Ihis COll\fnct. in whole or in p:trt. and if such party [lroml;lly, llndl' 
disc,wery lhel'e{lf. gi\'cs to Ihe Oilier party wrillen ulltiee 01' such lorcc majeure evenl, then Ihe 
nbligOliions of Ihe (Jorly slIni::ring tile rc,rcc majeure evenl shflll be suspended 10 Ihe eXlenl lIl:lde 
n\?('c:ss:lry by sl,,:h ]llrc-c majeure evenl during its c,lnlinllilllCc. The puny dnirning !l)rCC lIlajeure 
shall use rCllSOllllble cI)'nrts 10 resolve sHcll force ll111jeme in order 10 resume performance 
pHrsual1l ill Ihis Conlract. Force nHueurl' shall nJean lllly n'ellt beYond lhc re:lsollnbJe control of 
tht' nffcclcd pnl1y. including .....1IhOUI Iimiullion ncls or God, eanhquake, lighlning, lire, 
explosion, flood, ~Il'ts of [) puhl ic enemy, Will', riol. dvil dislurbance, sohol[ll;c. or exercise or 
!!-()\'cnJllIclllnl or IXllice power. 

9. ConliJeniialilv. The pl\lVisillllS or Ihis ('Olllrllel shall be deemed tl) be 
eoniidcllliol ,md proprietilry U.lIJ sh:li I nOI be divul!!-cd by dlher parly 10 persons outside c<1ch 
p,lrl)'S resp"X:liw llrg:lllizalil1lls (cxccpt (or ullome)'s. llccoLllltnllls and 'Ilher agenls sub,ice,t 10 

prok'ssillll:tI lIl· wriucn restrielions 011 further disscmillUliun) wilhoUI Ihe prior "Hillen conSCJJl of 
the other party or ex,:"rl ,ls mar. in Ihe !"Cils(JIlablc opirliall or Ihe disclosing pany, be required by 
law. nilc or regulntioll. 

(3) Excepl (IS expressly SCI forlh herein, neither Ihis ('OUIl'flet \1(11' 1111)' of ils 
right:" or llhlig:lli(lllS shall he assigned or suhkt by eitlll'r part)' wilhlllll Ihe prillI' writtCIl consent 
of tile other pllrl:,-. 'dlich consent simi! not be ullrelisomtbly withhdLl 01' delayed. 

t bl J)alril)t 1Jl~1>, IIUu.:C a Cllllnlcwi assignnh:nt '11' Ihis i\grccnlcnl without 
\.',)I1SClt\ of G&l) to ,lilY lessc,r o( or kndcr Ihal Iws provided purcbase mon.::y rinllncing for, any 
liqllclicd petJ'olcLlIlI £a5 trans!cr equipmcnl provided 1'01' usc at thc Yard by Patriol (II' flny 
all1liate or !'H1riol. An al1iliate shall mCZln any person or elllity conirollcd hy or that (:onll'o]s 
Patriol, induding ;IllY entity in which I'atriot owns :llle,lsI50% of the olltslilndiltg equily. PUlriul 
sh:tll giw G&LJ wrillcn IHllice of nny sucll assignmcnl wilhin n"e (5) b\lsint'ss days or l1lakiug 
such assigntllcnl. 

l\:) Subjeci tll Ihe foregoing reslrictions. Ihis C()ntra~'1 shall inHl'c to Ihe bellt'!it 
or Hnd he binding IIllon all ~llccessors and assigns or Cllch ol'lhe plIrlies hereto. Sueeessors and 
llssigns shall include any pm1y to which G&U or I'atriol sell all or substantially nil of its assCI~. 

Each rarly herell) covenants Jild agrees Ihat prior 10 any :meh Hunsfer or tTansnction il sl1:'III 
provide nOlice 01'111(' slIr"ivill orlhis COlllrilctlO nny successor or 3sliign. 

II l'recll1JlLioll. Patriot aekl\llwledges. ul1Jerstnnd~ and agrees lhnt G&U roo)' rely lln 
federal prcemption principles in order 10 constnJcl and opcrull:: the Yard wilhout complying with 
ccrtuin fedt'Tlll. Slale or locnl (Jennin lng ()J' preclean1nce requirements, thaI PatTiol hos 
independently reviewed the scope lUld ltpplienlion of federal precmpli(lIl prindples Jnd 
underslands Ihat such reliarn::c may be challenged by legal action in courts or before the slIrrace 
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Tr3nSp0rl<llilin 13umd. Patriot Ih.>",:by waives amI rekases .i1ty daims against 0&'-' in the evem 
lhai ;1\1)" slich challenge is !."\Icc<,ssliil.:'r in ;my way adn~rs<,ly ;lrfcelS lh.: .lbilily or lhe parties 10 
illlplcllIelll Or realize Ihe bcn<,Jjt$ 1I1"1his Conlrae!. Patriol sh'llI reimburse G&U. within 15 Jays 
,liter rcccivin~ invuices. 10r 50% or lhe legal and reJah.'d expenses incum~d bv Ci&U in 
conn(.....,jon \\ilh any challenge to any reliance 011 led""'11 J.1rc~'1npli(lll principles I."Pn.--emptioll 
I)efcnsl' (,osts"}. The obligation wI' 1'1I1ri"tlO prc1\'ide such reilnbllrscll\enl sltalJ he gunralllced by 
Spicer PI(ls. Inc. alld NOL Supply T~'nnitl<lls (-'<mlpan)'. 

12. Delilldl 'Illd RCl11cdics. The 11.11 Jowing shall he cC'nsidcrcd events 01' dcralllt ;lml 
shall be lirullnus JClI' inl/l1edi'lie lerJnin:nioll upon \willen nlllice by 1he wlll'r ['arty ["Non­
Dd:111J1ing !',my"}: 

Iii) If tmy J)art}" III lhi~ (")ntl~'l'l. or any person 0]' emit}' rltal is related \(1 Slich 
1';lrIy !ih. "D('I~111J1i"g. Pl1I1y") shall bn:'lch :\IIY material Covcntl1n. represcntation. waJTanly. 
cvndilion. or obli~atioll or this ('omracl or of any othcr agreern...m relating ((l lhl' Facility. and 
lail It! relllcdv such brellch within 30 days alier \willen nOlke to do so li'om the Non-Defaull"inQ 
Ptlrly:.lhl ::Iny P,lrl)' l"iIes a \'oluntar)' pNiliun in b:lI1k.nlptey ur shall he adjndicated as bnnknJ(lt l~' 
insnlvcnl. or sh;"1 seck VI' Clll1Sell1 10 Ihe 31lpoi111l11l'11l of any tnlstec. rec....iwr. l·onseIVaIUr. or 
liquidator ,)1' ,meh Parly or of 1111 or nny s11hstalltial parll)r ilS prllperlics; (c) any persoll shall rile 
:TIl illvolunlar)' pctilion in billll,l1lptcy lIgainst ~ PlIrty. und su.::h pc1ilion is not dismissed. 
dischal'gec1. or nihrrwise lerminated ",iih I>rcjlldiee wilhin lhirry (30) <:ulcltdztr days or the 
ori!:1inul filing therel)r; (dl n coUl'l (II' COll11.)Ch:nt jurisdictinll shall Cnler an order, judgmenl. lII" 

decree ilpproving It petHion liled n~aillSt 1I Party seekillg t1 reorj,!llnizmion. ammgcmenl, 
mOrah)!;lIIll, cOll1posilion, readjustment. Jiquid'Jlion, dissolution. or similuI' rt'i ier and such nrder. 
judgmenl. or dccrl'~ shall remain IIllV;TCJted tlnd unslllyed Ii.,r all ;lggrCl1l11c orUlirly {JO) calcndar 
days I\\h:thcr or 110t cllns<,ellt ive) Ihun ll1c d'IIL: llf elltry th.::rco/: or a trustee. receiver, 
cl.1;\scrv;)tor. ur Iiqllidalor lJr~llCh I':my or of ull or l1l1)' slibSlantial pnrt ur ilS pr,)llerlics shall be 
,ippoinlcd LlI1d such I'any shall acqllil'sce in Slldl appC1illlJ11l'nt (lr such appointmenl shnll remain 
nnvac:m:ll and llnslu)'cc.I I'm lin nggn~gillc or lhiny (JU) ealo:..ndar days (whl:lher 1)1' not 
~'onsccutive): (e) a Parly shall mJmit in writing ils inubility Lo I'll}' ils dcbls 'IS they come duc, its 
insolvency or pcnding insolvency, (lr .1 suspension or pending, susl>ensioll of operalions; (f) a 
Parly sh.lIl make a gCllcral assignmenl lor the bcnditl1r~Tcditors or take ,my other similar aClion 
lor lhe pmleclion ur hellcli\ of crcditors; or (g) there occurs any event which, lInder appJicllble 
laws. h.t~ lilt clTect simil;n to the evenls described herein. 

In adiTilion to Ihc righr In lcrminnle in nccordnncc Wilh lhe lorcglling pamgraph. )la1rio. 511:111 also 
It;lVc, :II ilS option illld as pcrlllincd by 49 U.S.C. 10709(<:)(21, tile right III se.::k (lny remedies 
avuilahle under Tille 49, Subtitle IV, Part A (49 U.S.C. 10\01--49 U.S.c. 11908) to lile sanIe 
ext<:'III/O whi~~h ~lh.:h r.:medies wfluld be ilV~lilable in Clllll1Cdioll with lransp\)rwlion services 1101 
pf(wided pursuunl to n cunlidenlial transpl1rtation conlmci 11(1rSlli1l1t In 49 li.S.C. I07IJ9. 
in.:luding witho1lt limitalion the righl 10 seek rl·ner pllrsllllni lO Sectio1l 20 bdo\V. 

Tenninalion 01' cxpirntion of this ('Unlmel fbr :lny rcason shull nul rele:lse any Pnrl)' 1'1'0111 any 
oltligluiClns Ihnl IrUlY have l1ccf\lcd helon: such termina1ion. nor Shall il preclude IIny P1iI1y Irom 
exercising any rl'mediC's ir nlight have \(I enforce such obligutions. Termination of this Conlmct 
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by the Nnll-\)clnuh.ing 11:Jr\y ~hillJ nm C,lII~C ,ltly prcil.1dicc \0 olh"r righls and relllt:Ji.:s of the 
NOll-Ddalllling I>llrly, 

1J. Nil W:ljvcr. The I:liJurc or a I>arty to iw;isl upun slrict pcrlornHlIlCt' of ,'Ily oj" the 
pl"llvi"ions L'l"this Cnntract in nile or IlIor.:: inSlilllces 0;11' tile I:,ilure. "f a Party to l"xcrcise nny ol'its 
righls 11l:rclIlldcr ill ,In\." or more illsl<Illces shull nol he conslrued as " waiver or all\' :;ufh 
pllJ\'isiollS or the rdillquishlllclll of allY such righls. hut the S,IIIlt' shnll o;'olltillue lll1e1 rel:lain ill 
HIli force and ell'ccl. 

I·J. Severabilitv. If any part, lClll1. (IT provision or Ihis Cnlllmel is held bY II cnuri or 
nlhcr aUlhorilY 10 he \llIenforccabk. illClJal. (\!!.UiIlSI pllblic policy. 01" ill <xml1icl with :lllY Idem!. 
slalc. PI1l\'illcial, or 10.::11 la\\'s. Ihen slIeh p:Jrt. lel'l1I, 01' provision slwll be e,)llsidcrcd severable 
Irom ille rest of Ihe Conlr:JCI. rhi.' n:/Iwilling p'lrliolls or the ContT;1cl sh,,11 noi be "rrectcJ "nd 
shall be illll'rpreted so as besl 10 effec! the origi1ml inlcnl of Ihe Parties. and Ihe righlS <lnd 
ohligaliolls oflhe Panics simil be cunsI1'11cd as if Ihis Contracl did IlOll'mUllin the parliclliar pm\. 
tCI'Ill, ur pl"\wisi(ln round illcg;ll, prohibited. or 1Jl1~nl()n:~:lblc. 

15. Good stDnding and lIullill..Iil): Fa..:h 1':1I1y r'-'presents ..nd wan':UllS Ihm il is dol v 
'JI"ganizc,1 and viii idly exislill£ in Ihe $lalC or province Ill' ils I"onnali'lll. in gool! st,uuJing in sl1eil 
51<110;' llr provilll'C. ;UlJ qualified 10 do husilll"sS in Ihe slate ur provhll'c in which il does business. 
The persons ,~igning this Cl1nU1ll't 011 belwll" or the Parties warranl lh:ll they havc Ihe nnh'lrily 10 

hind Ihe Parties 10 all Ihe IeI'm:> and ",)ndilions arlit" CwlTracr. 

16. NlIlk..:. Any J1{llicc \)r olher clIrn:spolldcncc required m permiUeu \lIl1.kr Ihis 
l"ulllracl shall he ill writing. 'll1d ,1ddresscd 10 lhe resp('clive (TJrlies;:l1 Iht' I'oJlowing addl"l.'sscs. or 
:11 Slid) olhel' addresses liS a P;:Irly may furnish inlhe 1111<11"<": 

l'i1triol Gas Supply. LLC 
1.1 Indi'1\l Rock 1.,111<:
 
Greenwich. CT 06830
 
i\llcntillll; Austin P. Clark. Mmwger
 

(JI'iIlion & UptDn Railro:ld Co,
 
929 Boslnn POSl Rmld East
 
Marlborough. MA 0175?
 
,\Ucntion: J0n Delli Pri~('OIi. Prcsit1\l1ll
 

Matters of an operaling or l'll1crgency nuture may he cOl1l\llJlniCalcd hy tclcrltolle, e-mail. nIX, or 
mller rcllsonllble meuJlS, 

17, Dlspuie Rcsohlli!ill. 

(:I) Whcllcvcr :lny Jispule or Issue or illlerprctation or llpplieillion or this 
i\greel11l'n( arises bdwcen the Parties. the Parlk:; shaH lise goeRI faith efforl:'! 10 I"CS()j\,c Ihe 
IlliTlier expc.'diliously :\Ild WilholJt resan to mhilfluioll or litig:llion. Each l>arty Sh,111 app'lilll un 
onicer IUI\:ll1g respnnsihility lor :md authority In resolve such dispules. 11':1 dispule relJlains 
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IIIm:snlved for 6il dllVS 1()llowir1!! Ih~ COI1l111~n~",melll orsllch lH1l1d-lilith c1Torls. then ~ither P~rrl\' 

may proceed III res(ivc the disp~tc in accl)rdm1('c with the pro~edurcs d...scrib~d b.:lnw in Seetin;, 
17(b). 

tb) 1\11 dispules arising in ('11I111"'('tion with or illYulving Ihe inlerpretation. 
il11plcfl)(,llWtioll, vI' application of this Agreemen1 ,<;h<lll h... re50 I111'1:1 thl'Ough ilrhilmlioll, Tile 
Purty iniiialing arbitration shall notiry Ihe uther of lhe iS~\Ics 10 be arbitrated and propose a 
process 10 select an arbitrnltn kl1lnvledgeahk in railromJ mailers. I)' Ihe Parties C;Innol retich 
11lltlllUI agrecmcn! <In the ;;election or all arbitmtor wilhin thirty (30) Jnys or the \)riginIlITlOlice. 
the I'arty inilif.lting arbilmtion may petition Ihe American Arhitrmion Associalion or Ih~ Surlacc 
Trnnsporlation )3{lard or :my successor agency ("STI3") to designale (11\ <lrhitralor. The 
arbitrator's Jeeisio1\ sholl b~ rinal and binding. Ench ParlY shull bt'm one-hall' the COSIs or the 
mbill"lInr. From Ihe lime the arhitrator is dln~cn. ;:vidclIcc i~ 10 hc IJrt'scnled ,HId decision 
rcnd"red within ninety (90) days. 

IS. l;mergcncI'Services. In the ~vellt thai G&IJ is lInablc m unwilling to provide rail 
servicc as l'e{luircd by this Conlwc!. Plltriol shall be cntiikd 10 rC{IIIl:Sl ...nll'I~ency :lllet11ative mil 
service pllrSIJU1l1 10 ·N CFR 1146 t)f 1147. and G&lJ shall I'Clllpl"r:tte \() lhc extent requircd or 
pmelic:lhlc 1\ ilb :my such reCJucsi b)' Pmnt'.!. 

1<). ('ollill£!J?arJ~, This Conlnlcl lIlay he l'xccUI,,-d in any number ul' CLlunterpDrls, each 
Ill' which shall he dCt'llled (In ()rigilwl ;md [III oC whieh sl1(1/1 l'onstinlle one lind ihe samc 
;\grecmc\ll. 

IN WITNESS \VIII~I~I:OF. lite I>urlies hCI'Cltl h:ll'c executed this ('ontl,lel as Oi'lhc tillY 
'Illd year (irs) above \\Tillcn. 

.'ATRIOT GAS SUPPLY, I.L(' 

Printed Nunl... ;.~J So Ti~.J. ?, Lh...J.\i:'.\< 
Title: Mu(l,.>JN""-"A""C""'''''r..:.1i:.>=- _ 
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Th"'_ lI1utcn:iI!-11l~1I join thi~ Cl'nlidl~llial Rail Trall~pal1l1tinn (\lIllfaCI snlely nlr the !,mp'>St' uf 
heR'b~ gnmmlying \11.(' SlIonlilli P:IYnll'1ll, minimum payment ;uld 50% "f Ihe PnWmll1jol1 
f.)dcl1~c ("lISIS (11m pllJrf(J\ is (lhlillnl.cd In flll)" pm~luulllo.l'l.""pccd\'cl}. S-ecliCJI1S -liN. 4["-1 llld II 
,,['this .\!¥CCI11CIII_ 

11}': _ 

hs 
\)uly ,.\1Ilhori/.cd 
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ATTACHMENT E
 

Financing Development and Construction Agreement
 



EXECUTION COUNTERPART 

FINANCING. DEVELOPMENT AND CONSTRUCTION AGREEMENT 

This Financing, Development and Construction Agreement is entered into as of Octobet' 1, 2012,
 
by and between GRT Financing LLC, of 12 Roosevelt Ave, Mystic, CT 06355 (hereinafter
 
referred to as "ORT ") and All American Tnnsloading, LLC of 42 Westborough Rd, North
 
Grafton, MA 01536 (hereinafter referred to as "All American") and Patriot Gas, LLC, of 14
 
Indian Rock Lane, Greenwich, cr 06830 (hereinafter referred to as "Patriot") and Grafton &
 
Upton Railroad Company, of 929 Boston Post Road, Marlborough, MA 01752 (hereinafter
 
refened to as "Railroad").
 

WHEREAS, Railroad is desirous of financing, developing and constructing a transfer facility for
 
the transloading of liquified. petroleum gas ("LPG") at the Railroadts rail yard located in North
 
Grafton, MA (hereinafter referred to as the "LPG Transfer Facility"); and
 

WHEREAS, Railroad has created a site development plan showing the LPG Transfer Facility
 
(the "Development Plan") and a copy of the Development Plan is attached hereto as Exhibit A;
 
and
 

WHEREAS, GRT desires and is willing to finance and to facilitate certain aspects of the
 
construction of the LPO Transfer Facility, to lease the LPG Equipment, as defined below, to the
 
Railroad and to engage LPG Ventures, an experienced LPG facility conSUltant, to design and
 
construct the LPG Transfer Facility in accordance with the Development Plan; and
 

WHEREAS, all Parties need to enter into a more detailed writing that enumerates the financing,
 
construction and development and other business tenns and conditions that the parties have
 
agreed to.
 

NOW THEREFORE, in consideration of $1.00, the foregoing, and other valuable consideration, 
the receipt of which is hereby acknowledged as being given and received, the undersigned 
parties hereby covenant, warrant and agree as fonows: 

). All American and Railroad have agreed to the terms of a Tenninal Tmnsloading 
Agreement dated as of October I, 2012 (hereinafter referred to as "Transloading Agreement"), 
the tetms and conditions of which are incorporated herein, and 

2. Patriot and Railroad have agreed to the terms of a Confidential Rail Transportation 
Contract dated as of October 1, 20] 2 (hereinafter refen"ed to as "Rail Transportation Contract"), 
the telms and conditions of which are incorporated herein, and 

3. GRT and Railroad have agreed upon a LPG buildMout plan showing the location of and 
specifications for the LPG tanks and all related facilities (the "LPG Build Out Plan") based on 
the Development Plan and LPG Ventures' quotation dated July 27, 2012 and Master Plan and 
Process Flow Diagrams attached hereto as Exhibit B and incorporated herein by reference. 

4. The Railroad shall complete and construct, at its sole cost and expense, the site 
preparation work shown on the Development Plan and listed in the Construction G&U RR 
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section of Exhibit C attached hereto substantially in accordance with the construction schedule
 
set forth and attached hereto as Exhibit D in each case with such modifications as the pal1ies may
 
agree upon based upon the recommendations of LPG Ventures.
 

5. GRT shall engage LPG Ventures to complete and construct the LPG Transfer Facility in
 
accordance with the LPG Build Out Plan and as set forth in the Construction GRT/LPG Ventures
 
section of Exhibit C, pursuant to the design build contract (the "LPG Ventures Contract") and
 
substantially in accordance with the construction schedule set forth and attached hereto as
 
Exhibit D in each case with such modifications as the parties may agree upon based upon the
 
recommendations of LPG Ventures. GRT shall provide the funds to complete and construct the
 
LPG Transfer Facility, and to acquire and to lease the LPG Equipment to the Railroad pursuant
 
to paragraph 6 herein.
 

6. Financing and Securitx. CRT and the Railroad have mutually agreed that for necessary
 
business reasons including but not limited to the parties goal of expediting the development and
 
construction of lhe LPG Transfer Facility, that the obligations of GRT set forth in paragraph 5
 
herein shall be provided/handled as follows:
 

a. AU payments necessary for the completion and construction of the LPG Transfer 
Facility for which ORT is responsible shall be made by GRT to LPG Ventures, to the suppliers 
of the LPG Equipment and to all contractors, subcontractors, suppliers who work on the LPG 
Transfer Facility, as directed by GRT. Simultaneously with the execution of this Agreement, 
GRT has demonstrated to the commercially reasonable satisfaction of the Railroad that GRT has 
the funds on hand or access to funds in an amount including a reasonable contingency allowance 
that is sufficient to complete construction of the LPG Transfer Facility substantially in 
accordance with the LPG Ventures Contract and the budget attached hereto as Exhibit E. GRT 
shall pay LPG Ventures and all of the suppliers, contractors and subcontractors who work on 
construction of the LPG Transfer Facility in the ordinary course of business subject to prior 
review and approval of the Railroad for consistency with the budget, which shall not be 
unreasonably withheld or delayed and be deemed given if the Railroad does not object on or 
before the fifth day after receiving the proposed schedule of payments from aRT. ORT shall 
defend, indemnify and hold hannless Railroad from and against any mechanics liens or other 
liens or encumbrances that arc filed on or burden Railroad property as a result of acts or 
omissions of GRT, LPG Ventures and any suppliers 01' contractors working on the LPG Transfer 
Facility and shall take all measures at its sole cost and expense required to release any such lien 
within thirty (30) days after any such lien is filed. 

b. Title to the four (4) 80,000 gallon LP tanks, the rail tower piping system, tanI, 
headers, piping, pumps, compressors, water suppression system and all related equipment and 
sbuctures thereto (the IlLPG Equipment") shall be acquired by and held in the name of GRT. 
The Railroad shall have the exclusive right to use the LPG Equipment pursuant to a twenty (20) 
year equipment lease between GRT, as Lessor, and Railroad, as Lessee (the "Equipment 
"Lease") as described in this paragraph 6, for purposes of operating the LPG Transfer Facility 
and perfOlming its obligations pursuant to the Transloading Agreement and the Rail 
Transp0l1ation Contract and its obligations to any customers as a result of the Railroad1s status as 
a common canier. GRT at its option may extend the Equipment Lease for an additional term of 
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ten (10) years. The Equipment Lease shall be senior to any other financing arrangements of the
 
Railroad and Railroad shall obtain consents and non-distw'bance agreements from its other
 
lenders to this effect. The Railroad shall defend, indemnify and hold harmless GRT from and
 
against any liens that are tiled on the equipment comprising the LPG Transfer Facility as a result
 
of acts or omissions of the Raikoad and shall take all measures required to release any such lien
 
at its sole cost and expense, within 30 days after any such Hen is filed.
 

c. Under the Equipment Lease, the Railroad shall make monthly payments in an
 
amount that will amortize the costs of the LPG Transfer Facility over 20 years at 5% interest per
 
annum, provided, however, such costs in the aggregate shall not exceed the total costs set fOl1h in
 
the budget attached hereto as Exhibit E. The Railroad shall make the payments to ORT on the
 
LPG Equipment pursuant to the Equipment Lease solely from tees collected by the Railroad
 
under the Rail Transportation Contract or Transloading Agreement. The Equipment Lease
 
otherwise shall be without recourse against any other assets or revenues of the Railroad.
 

d. The Railroad will fully cooperate with ORT by signing a commercially 
reasonable Equipment Lease, which shall, among other things, include the events of default set 
forth in this Agreement, and other customary telms and all typical commercially reasonable 
related financing documents required in connection with the Equipment Lease, including but not 
limited to uec Financing Statements, Collateral Assignments, Non-Disturbance Agreements, 
etc., (the "Financing Documents"), excepting any monetary recourse obligation documents, as 
the Railroad is to have no monetary obligations w1der the Financing Documents, other than the 
obligation to tender the payments reqUired to be made to GRT from revenues fi'om the Rail 
Transportation Contract or Transloading Agreement pursuant to Section c herein. 

e. The Railroad represents and wanants that it has good title to its property on which 
the LPG Transfer Pacility shall be constructed, fi·oo and clear of all liens, claims and 
encumbrances other than those set forth on Exhibit F attached hereto; that th.is Agreement and 
the Equipment Lease shall not violate or cause a default under ally agreement, contract, financing 
document, decree or order to which the Railroad is a pat1y or is subject; the Railroad has 
adequate funds or resources to cany out and complete the initial site preparation referenced in 
Paragraph 4 hereof; and the Railroad is soivent and is presently able, and reasonably expects to 
continue to be able, to pay all of its debts, expenses and liabilities in the ordinary course of 
business. 

7. Preemption. Each of the paIiies hereto acknowledges, understands and agrees that 
Railroad may rely on federal preemption principles in order to construct und operate the LPG 
Transfer Facility without obtaining certain fecteml, state or local permitting or preclearance 
approvals, that Patriot, All American and ORT have each independently reviewed the scope and 
application of federal preemption principles and that such reliance may be challenged by legal 
action in courts or before the Surface TranspOliation Board. Each of the parties hereto hereby 
waives and releases any claims against Railroad in the event that any such challenge is 
successful or in any way adversely affects the ability of the patiies to implement or realize the 
benefits of this Ag!'eement. Patriot shall reimburse Railroad, within 15 days after receiving 
invoices, for 50% of the legal and related expenses incIDTed by Railroad in connection with any 
legal 01' regulatory challenge to any reliance on federal preemption principles. 
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8. Default and Remedies. Each of the parties hereto acknowledges that the following shall
 
be considered events of default and shall be grounds for immediate tennination of this
 
Agreement upon written notice by any other Palty ("Non-Defaulting Party"):
 

(a) If any Pal1y (the "Defaulting Party") shall breach any material covenant,
 
representation, warranty, condition, or obligation of this Agreement, the Transloading
 
Agreement or the Rail Transportation Contract, and fail to remedy such breach within 30 days
 
after written notice to do so from the Non-Defaulting Party; (b) any Party files a voluntary
 
petition in bankruptcy or shall be adjudicated as bankrupt or insolvent, or shall seek or consent to
 
the appointment of any trustee, receiver, conservator, or liquidator of such Party or of all or any
 
substantial part of its properties; (c) any person shall file an involuntary petition in bankruptcy
 
against a Party. and such petition is not dismissed, discharged, or otherwise terminated with
 
prejudice within thitty (30) calendar days of the original filing thereof; (d) a court of competent
 
jurisdiction shall enter an order, judgment, or decree approving a petition filed against a Party
 
seeking a reorganization, an'angement, moratorium, composition, readjustment, liquidation,
 
dissolution. or similar relief and such order, judgment, or decree shall remain unvacated and
 
unstayed for an aggregate ofthirty (30) calendar days (whether or not consecutive) from the date
 
of entry thereof, or a trustee, receiver, conservator. or liquidator of such Pal1y or of all or any
 
substantial prot of its properties shall be appointed and such Party shall acquiesce in such
 
appoinbnent or such appointment shall remain unvacated and unstayed for an aggregate of thirty
 
(30) calendar days (whether or not consecutive); (e) a Party shall admit in writing its inability to
 
pay its debts as they come due, its insolvency or pending insolvency, or a suspension or pending
 
suspension of operations; (f) a Party shall make a general assignment for the benefit of creditors
 
or take any other similar action for the protection or benefit of creditors; or (g) there occurs any
 
event which, under applicable laws, has an effect similar to the events described herein.
 

Tennination or expiration of this Agreement for any reason shall not release any Party
 
from any obligations that may have accrued before such termination, nor shall it preclude any
 
P81ty from exercising any remedies it might have to enforce such obligations. Tennination of
 
this Agreement by the Non-Defaulting Party shall not cause any prejudice to other rights and
 
remedies of the Non-Defaulting Party.
 

9. No waiver. The failure of a Party to insist upon strict performance of any of the 
provisions of this Agreement in one or more instances or the failure of a Party to exercise any of 
its rights hereunder in one or more instances shall not be construed as a waiver of any such 
provisions or the relinquishment of any such rights, but the same shall continue and remain in 
full force and effect. 

10. Severability. If any part, tenn. or provision of this Agreement is held by a COUl1 or other 
authority to be unenforceable, illegal, against public policy, or in conflict with any federal. state, 
provincial, or local laws, then such prot, tenn, or provision shall be considered severable from 
the rest of the Agreement. The remaining portions of the Agreement shall not be affected and 
shall be interpreted so as best to effect the original intent of the Parties, and the rights and 
obligations of the Parties shall be construed as if this Agreement did not contain the particular 
part, term, or provision found illegal, prohibited, or unenforceable. 
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11. Good standing and authority. Each Party represents and warrants that it is duly organized
 
and validly existing in the state or province of its fOlll1ation, in good standing in such state or
 
province, and qualified to do business in the state or province in which it does business. The
 
persons signing this Agreement on behalf of the Patties warrant that they have the authority to
 
bind the Pm1ies to all the terms and conditions of the Agreement.
 

12. Notice. Any notice or other correspondence required or permitted under this Agreement
 
shall be in writing and addressed to the respective parties at the following addresses, or at such
 
other addresses as a Party may fumish in the future:
 

ORT Financing, LLC
 
12 Roosevelt Avenue
 
Mystic, CT 06355
 

All American Transloading, LLC
 
42 Westborough Road
 
North Grafton, MA 01536
 

Patliot Gas, LLC
 
14 Indian Rock Lane
 
Greenwich, CT 06830
 

Grafton & Upton Railroad Company
 
929 Boston Post Road
 
Mal'1borough, MA 07152
 

Matters of an operating or emergency nature may be communicated by telephone, e-mail, fax, or
 
other reasonable means.
 

13. Dispute Resolution. 

(a) Whenever any dispute or issue of interpretation or application of this Agreement 
arises between the Parties, the Patties shall use good faith efforts to resolve the matter 
expeditiously and without resort to arbitration 01' litigation. Each Pruty shall appoint an officer 
having responsibility for and authority to resolve such disputes. If a dispute remains umesolved 
for 60 days following the commencement of such good-faith efforts, then either Patty may 
proceed to resolve the dispute in accordance with the procedures described below in Section 
15(b). 

(b) All disputes ansmg in connection with or involving the interpretation, 
implementation, or application of this Agreement shall be resolved through arbitration. The 
Party initiating arbitration shall notify the other of the issues to be arbitrated and propose a 
process to select an arbitrator knowledgeable in railroad matters. If the Parties cannot reach 
mutual agreement on the selection of an arbitrator within thirty (30) days of the original notice, 
the Party initiating arbitration may petition the American Arbitration Association to designate an 
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arbltmtQr. The IlI'bitl'lltOr'S decision shall be final and binding, Elich Party shall bern' onc-JIiIJf tIle 
cosls or 'htl nrbilrlllor. From the time thl> mbitmlor i~ chosen, evidence is 10 be [ll'CsclltIJd ilnd 
decision rel\dered withillll;n~IY (90) dllYS. 

14, GQ\'cl1lin& Lnw. This Agreemelll shall be governed ,mtl interpreted under Ih~~ Inws ,)1' the 
CO\lunollwClllrh of MOSS8chusells. 

15. Conlidentinlity. This AgrcenullIl shall rcmain strictly eontidell1jnl between the rWlies 
herew, excepl thlll Illich \11' the wKlClr.ligncd pilrtll,ls may shure tht: SIUl\t; wilh OilY I)/Ulk Ill' ulhcr 
debl or equity tillaneing :;oun;e lilr purpoSl}$ (II' se~lIIing IIle finllllcing anticilllllcd hcreundllf nnd 
wi t h ils legal cOllllset. 

16. ~m:.lJi. This A~rectnent may be cxcclltccl in ltay Ilumher of cmmterplll'lS, each or 
which shnJl bl! decmcd 1Il1 miginnl ~lId 1111 or which shall cOllslinne aile lind Ihe sum<! Agre'~tllcnt. 

;J ....~ ...... ~tr ~
 
E..~eclltc<l as nn 1llSlnUnelltuIilkJ' SClll i1~ llf()~!lb~I··1'. 2012.
 

::'"";~;~: &'LL IA __
 Gj;7!tl"
Lawrenct: C. Chesler, Presidenl, }~)Clli lrisc,)!i. (lresioclIl & Tr\)3SIIr<~r, 
and \lut illdiviu~lully nel nllt ill<Ii\lidually 

\., 
All American TCl'luill,lls, L1..(' l'ulriot Gas. U.C 
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EXHJBITB
 

Master Plan and Process Flow Diagrams
 

JulV 27, 2012 

Mr. Jen Holstein
 
36 Thllc"es Street
 
"':roto,. ':.r 0, . 10
 

I. "Ie. ·ein, 

LP· 'e'ture pleased ibmitthe i, Wt1g ql" ·:e fortheconstruetlon and commissioning o(your 
1al ~minal ;r<llten, 

0\ ~Iote JWS: 

S Tanks 
co'!"t\! p' aoting., an" . our concrc: :ier local code, install per cast piers, and set tanks. This 

l<lu..Jes th~ ,ClIvalion, ( 'Icrete footel;., pre cast piers, (relght for pier.;. crane to unload pIers and 
tanks and laL .,r. $75,438 

Tank Trim 
Provide engineering for lank opening alterations, Install two 4" and two 3" openings In the bottom of 
the tank for liqurd aM vapor operations. Perform tanklliterations and have the altluations inspected 
and approved by third p~rly ASME Codl) inspec1ors. Install n"W 4" and 3",nt,,,n,,1 'I<llvr.s, new relief 

/ valves, thermometers, pressure gauges and replace m<lnway gaskets and bolt.>. p<tn Sand labor 
; InclUded. $10J,519 

P1plng: Tanks to Header Lines 
Install new 3" vapor and 'I" liquid lines from the bottom of each Unk to the header lines. This inclUd~s 

new pipe, mech<tnlc<tl valves, /lex connectors and labor. $63,488 

Piping: Head"r Lines 
lnstaillwo 3" vapor II nes. one cold vapor and one hot vapor, One 6" lIquid In line, and one 12" liq\1id out 
Unes. These lines will be fitted to the tank piping and will have conllections for vapor to be used for 
raikar unloading, loadil16 operations. and connections to the rompr<lSsor bonk. Ports and labor included. 

$73,682 

Pump Sank 
II1$tall 4 new Blad,mcf 4" pumps ror transport lo.dillS. Conruact pump bank \ol"nl, outlets and roule 
pfpmg to trenspor\-lo;:Jding area. In!)~II114'W mc::chanical V'3lves. fl~x connectors., and strainers. P~rts 

and labor lncl\.ded. $1S3,7~5 

Rail 'lowen; and catwal~s 
Install (our rail towers with two gangways each .nd r;>twalks to COnnect eoeh of the towers. 'nstall 
stairs at each ral1 tower. Part~,labor. and fr"ight intludt!d. $104,295 

RaIl TowClr Piping
 
Pipe eachrail t ower with four liquid Unes and two vapor lines-piped to unload two rail ars per tower.
 
Install new piping esvs, articulating loading arms, hoses, mechanical valves, raikar ESVs, hos<:s and caps.
 
Part:; and IaDor Included. . S3<l3,521
 

.-I.~/f~ 'lid'" .~~'*.(. l.flGSIIJ I'lnllr 1>l!31311 ,to ("Ill1.'CU-Uc1i,Jlr. ..lSM£(l'· !)f1tc·e.1f1icd. lrr1iJ,rll(R'!t.tl.ltJlI Stn,Ul, I'm-dlSr TtilJ,t I J
1vr.r 

~CtCf h. j.1nl ~I •• Ri'!'IUWI\, ~IU ()of I Jj. .. "16.7;-;.DI)1) • PA}( 11-(,. 1:)1. t:i9fJ .. lbH ,~,,:t: sst.7t9 17(,..1 • ,"W\".I~"cll1,m:,.aul1: 
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Rail SV5tem PIping 
Instal/liquld and vapor piping from rail towers to compressor bank and to tank header lines. Parts and 
labor Include d. $41.112 

COmpre550rs 
Instan fournaw Corken 691 compressors with 30HP explosion proof motors. Parts and labor Included. 

$UO.862 

Metering And loading Systems 
Pipe liquid from pump bank to metering sY5tem. In5tall one metering 5kid capable of loadIng two 
transport$. In5tall piping from m~terlng skid to loading bulkhead for two tr<lnsports. "!dudes meterfng 
skid, mechanical valves. bulkheads, ESVs, and labor to Install. $343,807 

£SVSystem 
Install pneumatic ESV system that will include master shut down operators at the entrance of the 
facilltv, the loading rack and at the rail towers. Install industrial air compressor with air drving system. 
Parts and labor included. $12,613 

. Electrical (Budglltary) 
Provide labor, parts, and supplies 1'0 establish electrical serVice ror pumps, motors, metering systems. 
and components related to product transfer from an eXlstlne unsite power source. We can provide a 
comprehensive electrical quote with more informatIon concernIng incollling power supply, Uehting 
requirements and the number ohtl'1lctures onsile. Co~t Plu~ 

COllcrete Work
 
Provide all labor and supplies to form and pour pads for tank sub footers. pumps, compressors, rail
 
towers. pipe 5upports and a 88' x60' xS· pad for tnll'l$Port loading. $125,000
 

CommissionIng. Testing, And Otller Construction Equipment And Supplies
 
Pillce all systems in operation and test for proper operation, rental aqulpment, craSh post, Sleel pipe
 
supports and construction supplies. Parts and labor Included. $70,026
 

Our quote for this tennlnal project Is $1,610,200,
 

Note. and fxduslons
 
Not incluckd in this qUOle is gas to prossurize the system, site ImJ70llements (roads, landscaping.
 
UDdlng, etc.) C<lnopy for the lo~dlng rack, or lanl, and system painting.
 

construction Schedule
 
Once contracts and l18teements ~'" S'll"ed the sl'1op ,.,brlellllon wnrk could start on major components
 
that would be bUilt In our shop. On-SHe wor!< could begin in August and compl"te the project in late
 
November.
 

Terms
 
30" of tolal project cost when contract is signed.
 
30% with the delivery of malor components-pumps, motors, metering system
 
50" when termillol is commissioned
 
10" Net 30 days lifter commi5slonin"
 

4FG0013-143674 
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Thank you for the opportunity to submllthls quote lor your considerati6n. 

O(!st Regards, 

CfbtA~eJJ OtIIJ",v--' 
Carroll Jord~n {/ .
 
LPG ventures
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EXHIBITC 

GraCtoll & UptOJl LPG Transfcl' Facility Constructioll
 
Responsible Parlic5
 

Pre-Constl'uctioa 

G&URR 

I)	 Town Awarcness-Conceptual Plan 10 be shown to Town Managcr, and any follow-up 
lhemnfl:e/'lhat O&U delcnnines to be nccessary / There are no approvnls from Town of 
Grafton when development/construction procceds under preemption. 

2) Site and Soil Engineering (with backup from LPG Ventures)
 
3) Rail Spurcngineering
 

Spiccr Group / LPG Ventw'cs 

I) Plant Engineering / Piping Iuyollt and design
 
2) Water SUPllresion requircments / engineering
 
3) Truck loading layout / engincCling
 

Cllnstnlction 

G&URR 

1) Sitework·.. clearing, levelil1g lind compacted to specificlltions
 
2) Rail tl'ack spur / switches / trackage (d-raill etc
 
3) Ufilities provided to sitc ,. scwer I waleI' / electric
 
4) Dl1Iinage
 
5) Site provided for rcady install ofequipment
 

Spicer Group I LPG Ventlll'cs 

I) Installlluon of480,000 gllllon LP tanks lind concrete piers to set on 
2) 1~,illowel' installation and piping 10 lank headers 
3) Instlill of piping, pumps, cOlnprCSSOI'S to design specifications 
4) Water sllppression system 
5) .Electrical work - Tie in of pumps / comrres,~ors I metering sySlem and site lighting 
6) 'fnlck londins l'tlcks 
7) Concrete work ( lIsphalt 
8) Fencing of entire LPG Transfer facilily 

For Discussioll 

I) Final Sitework
 
2) Water Retention
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EXHIBITD
 

Construction Schedule
 

Separately Distributed 
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~ .... RAIL TERMIIlALCcuIS 
c. 
~ 

&POA-~~----====.=~=-=.=.====:~=~======:.:'=~~:=":':~==':=':-~:_7-_===-.:..-:=.-:= 
NUMBER ( ITeM oeseR! F'TICN UNlTC95T ,TOT,AJ.CO,ST 

,;,.1 ,l.ANOl:icveLOPMENT ~NING. ENGINEERING;;' 
1 ELECTRfCAt. SERI/1CE. HOOKUPS. liGHTING. BREAKERS•. PANElS 
1 IdCC ELECTRICAL BUILDING. PAD. HOOKUP 
l MISC: CONCRETE: fOOTINGS, TOWER 8A.SES. TRl,!CK MC,. . 
4 llIl.OoO GALLON AG TANK$ 
4 TRANSI'ORT OF ~ TANI($ FOB GRAFTON 
8 CONCRETE SUPliR PIERS· Wrni XHFOOTERS' 

CRANES FOR UNLOAD /IHO SETTING 
• 4 PER TANKVALves.GAUGES. INTERNALS. REUEFS. ACTuATORS. FLI:XS. S1CEL. AND ALL AmNGS 

4 LABOR FOR SETTING. INSTALUNG AU. 'lllIM FlnlN3S 
·1'''AI'IK·itrn:R~EcnONIMTER\I\l.S.liEAOER$YSleM(IJNOERGROUllOANDABOVEGR~NO) 
1 TANK INTERCOt'lNECTJON LABOR· FOR INSTALUNG HEADER PIPING AT TANKS 

·'4 TWO.SD.ED G.>,LVANIZED RAILTCM'ERS WI'li1' ALUl,AIHUr.\ iOO'Ei.lOAllLE GNlGWAYS 
, :.4' RAlL::TOJveR:PIPI~'YALVES. ESVS; HOSES:~NQIH~:srt:E( AND FmINGS' 

4 RAIL TOWER l.1IBOHO SET TOWER. INSTAl.L GANGWAYS, CO~T PIPING, wELDING. VALVING. ETC. 
'. 2 ~~BLACKMER COMPRESSOR WITH 40 H!i ~QTOR- ;" . 

'. 2 Lll601B BLACK6!ER.cqMPRESSOR WITH 2S.HP·,' • 
. :".:/2.1Io1S:t'All?Of':'coMP!;lESSORS-: VALVIllG;..~~·)~~ PIPING. TIE IN CQM~~ •.o.\hItr,. , 

y:. ;~···1 ~TERIAtS FOR IW(HEAllER'. PlPlilG'. VIoi.YES;SUPpOR;rl>;.~l~S: ETC, 
4 LABOR FOR INSTALL. OF RAIL HEADERS. liE IN AT TOWERS, COMPRESSOR SET TO TAM< FAllM 

" .. ;:: W.TE;RI~FOR'l"RUCl< LO...DING: (4) 4" f'UMPS-WVJ:t 3OH~'MO~. PUMP TRIM. MASS FLOW METE,~., 
. ,:: . P.lPil(G FROI.n~ltFAR!oI HEAOERTO TRUCK RAC!"S (8~1CX!':"/·), lRUq< RACK VAlVES. HOSES. . 

~. GRoUNDING; ~.; ',' , 
tABOR FOR INSTALL OF TRUCK lDADlNG AACKS. PUMPS- SUCTION, DISCHARGE, HEADERS. RETURN LINES. 

2 BYPASS, ASSOC. PIPING, ETC­

$25,000.00., 
555.9QO.OO. 

512$.000.00 
5160.00Q.q.o 
S15,ooo.!» 

SMoo.OO: 

527.500.00 
$4.500.00 

59~.oOO.OO 
575.000.00 
522.~:0<i: 
570~.o.o:' 
521,500.00 

SS4.000·00 , 

S30.m.0.~· . 
$6.750.00 

S157.~.OO: . 

$!l.IlCIO.OO 

525.000.00 
$55.000.00 

5125.000.00 
15&10.000.00 

1560.000.00 
52$,000.00 
$10,000.00 

$110.000.00 
518,000.00 
$S$.OOO.OO 
575,000.00 
$91',000.00 

5232,000.00 
S110.ooo.00 
5.1Ql!,OQO.00 

·S30ioo.oo 
527,000.00 

$629.000.00 

$36.000.00 
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Q.~}tt~~~'~~~gf~~~~f~§~:~~~H;f;:ii;~t;':'(;::::,· ,A;;I{!!/:{·:'-:,:;;:L/:~~>,:~\'~Z>~;~;:}:!j~'I~:~~,~;: ~1~~fl)~~;~{~~'~ 
~­ft)1 LABOR FOR SINGLE LtoILOADlNG RACK. INSTALL OF AWL PIPING. VALVES. liE INS AT TANK ALL HEADERS 54'9.000.00 $49.000.00 

.' 1:~T.UNLOAOINqSTAJoICH\ON.P.lP.~o\iAl,ve~~v.s' .' ~13&.OOO.~' . 513&,000.00 

;,}:~~t'~~~~~~~~~~l~~W!~'~?::~!=SS1~::~1F-" ' '; ":'~~:~~.;:~:"';~~~~[=~ 
...,'·.1-TAcS; 'SOl'iWAAE::MATSRIfIL5: tAeoR, . , . , .:. 5341100.00:'" . ,534',000.00 

1 SUPERVISION. PROJECT MANAGEMENT•.-oMIN FOR lJ' TERMINAL CONSTRUCllON $75.000.00 575,000.00 
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EXHIBITF 

Railroad Permitted Encumbrances 

Chicago Title Insurance Company 

IILTALOIIH·> .( 0 .. TITLE mSORIINce Poll"II., I 7:307..6382997 

SCHEOULe; BPARr I CAOOa/DUMI 

EXCEPTIONS FROM COVERAGE 

G.	 fas!!ml~. '.' p.:f-t'!s ~nd wires granted 10 New Eugl3'l1d Power CClI'np-.ny bV 8ronlon M. OrtlnlcClITI~e in an 
lIIal" " . " ""!l'l'II1tl, 1039 dnO (e~e><Illool< 2~~3. Page 521. 

7.	 1'0,,,.: ' ;;y Ihe GraflOfl ConUIVBftDn CDm'I~ss;,. to Chllde, Ale~lIo do'aO J.nl~ 3'1, 201 t nntl ..colll~ 
OO\1lc .~. ,-"g', 55. Permit No. 02'4. 

O.	 01<10' r>: :':"~O"S IssueO bY Ihe Grafton Con.eMlllan Con.";.sle" to ClllIrles Alehuo, npplearj anO 0\"'81. 
dl,I",1 J. .,.\ 1,201 t. Page GO. DEP 1'1, No. 16~.o704, 

PlillJliIMJ 
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ATTACHMENT F
 

Grafton's Requests for FindingslRulings
 



Case 4:12-cv-40164-TSH Document 52 Filed 01130/13 Page 1 of 30 

UNITED STATES DISTRICT COURT
 
DISTRICT OF MASSACHUSETTS
 

CENTRAL DIVISION
 

WORCESTER, SSe CIVIL ACTION No. 
USDC 4: 12-CV-40164TSH 

THE BOARD OF SELECTMEN OF THE 
TOWN OF GRAFTON and ROBERT S. 
BERGER, GRAFTON BUILDING 
INSPECTOR, 

Plaintiffs, 
v. 

GRAFTON & UPTON RAILROAD 
COMPANY, 

Defendant. 

PLAINTIFF'S REQUESTS FOR FINDINGS OF FACT AND RULINGS OF LAW 

I. PROPOSED FINDINGS OF FACT 

A. Parties 

I.	 The Town of Grafton ("the Town"), is a municipal corporation located at 30 

Providence Road, Grafton, Massachusetts, County of Worcester. 

2.	 The Plaintiff Grafton Board of Selectmen is the chief executive officer of the 

Town, having all of the executive powers that it is possible for a Board of 

Selectmen to have (Grafton Charter § 3-2(b)) and is the entity that under duly 

enacted by-law that shall appear in the interest of the Town before any court and 

has full authority to institute and prosecute any and all necessary suits and 

proceedings in favor of the Town. Grafton By-Laws Art. 5, § 4. 

3.	 The Plaintiff Robert S. Berger is the Town's duly appointed Building Inspector 

and is charged with the enforcement of Grafton's Zoning By-Law. Grafton 

Zoning By-Law § 1.3.1. 
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4.	 The Defendant, The Grafton and Upton Railroad Company ("GURR") is a short 

line railroad company with a corporate address of 50 Westboro Road, Grafton, 

MA, 01519, and/or 929 Boston Post Road east, Marlborough, Massachusetts, 

01748. 

B. Background 

5.	 GURR purchased the two parcels ofland that make up 42 Westborough Road, 

Grafton ("the Site"), on or about January of2012. 

6.	 The Site is located in the R20 Residential District under Grafton's Zoning By 

Law ("ZBL") and is also located in the Water Supply Protection Overlay District. 

Exh. A. 

7.	 The storage, transport, and sale ofpetroleum or other refined petroleum products 

in quantities greater than normally associated with house hold use is specifically 

prohibited in the Water Supply Protection Overlay District. Exh. D, ZBL § 

7.4.C.9. 

8.	 The use regulation schedule prohibits rail terminals, truck terminals, and freight 

yards in an area zoned as an R20 Residential District. Exh. D, ZBL § 3.2.3.1, 

Communications, Transportation and Public Utility Uses, subsections (3) and (4. 

9.	 The use regulation schedule prohibits all industrial uses in an area zoned as R20 

Residential District. Exh. D, ZBL § 3.2.3.1, Industrial and Warehouse Uses. 

10.	 Grafton's Zoning By-Law does not allow any use variances. Exh. D. 

11.	 GURR has no construction permits on file with any Town board, committee or 

office. Testimony of Robert S. Berger, Kevin Mizikar. 

12.	 Mr. Delli Priscoli, President of GURR, appeared before the Grafton Board of 

Selectmen on March 20, 2012, and told the Board that he did not know what he 

was going to locate at the Site. Testimony of John Delli Priscoli, Kevin Mizikar. 

13.	 Mr. Delli Priscoli told the Board of Selectmen he would keep them apprised of 

any development plans. Testimony of John Delli Priscoli, Kevin Mizikar. 

14.	 At or around the same time, heavy construction began at the site. Testimony of 

John Delli Priscoli, Kevin Mizikar. 

15.	 Concerned residents called Town Hall, but Town Hall had no information. 

Testimony of Kevin Mizikar. 

2 
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C. The Fire Safety Analysis 

16.	 On or about October 29,2012, GURR submitted a Fire Safety Analysis prepared 

by the Godfrey Group to the Grafton Fire Department "outlining the apparent 

risks, as well as existing and proposed risk mitigation measures, for the Grafton & 

Upton Railroad's proposed [propane rail] terminal near Westboro Road in 

Grafton, Massachusetts." Exh. B, Fire Safety Analysis at 1; Testimony of Chief 

Michael Gauthier. 

17.	 During a June 2011 meeting between representatives of GURR and state and local 

fire officials, representatives of GURR were repeatedly told by Jacob 

Nunnemacher, Fire Protection Engineer of the State Fire Marshall's Office, that 

the first step to siting a propane facility was to obtain a "land license" from the 

Town pursuant to G.L. c. 148, § 13. Testimony of Gauthier, Nunnemacher. 

18.	 Mr. Nunnemacher and Chief Gauthier also advised GURR to share their plans 

with town officials and have a Fire Safety Analysis completed. Testimony of 

Gauthier, Nunnemacher. 

19.	 Neither Chief Gauthier or Mr. Nunnemacher had any conversations with the 

Board of Selectmen or the Town Administrator's Office concerning GURR's 

proposal because it was vague and incomplete. Testimony of Gauthier, 

Nunnemacher. 

20.	 In fact, at a June 2012 meeting between GURR representatives and fire safety 

officials, GURR representatives presented a drawing of the facility that they 

stated had already changed. Testimony of Gauthier, Nunnemacher. 

21.	 No plans or drawings were submitted to fire safety officials during either meeting. 

Testimony of Gauthier, Nunnemacher. 

22.	 The Fire Safety Analysis finally submitted in October of2012 stated incorrectly 

that "The Grafton & Upton railroad propane terminal will consist of four (4) 

80,000 gallon containers and truck loading rack located, all located within 

railroad property in a zoned industrial area." Exh. B, Fire Safety Analysis at 1. 

23.	 The propane tanks are each approximately 120 feet long, 15 feet high, and weigh 

approximately 225,000 pounds. Exh. B; Testimony of Kevin Mizikar. 
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24.	 In reviewing the Fire Safety Analysis, Mr. Nunnemacher had several concerns. 

Testimony of Nunnemacher. 

25.	 Specifically, the plan submitted was the same one submitted at the June 2012 

meeting, which GURR representatives had indicated at that time was already out 

of date. Testimony of Nunnemacher. 

26.	 Mr. Nunnemacher also found the number of first responders relied on in the plan 

to be misleading. Testimony ofNunnemacher. 

27.	 Grafton has a 100% call fire department which means that there are no fire 

fighters staffing any Grafton fire stations; fire fighters are on call, and any who 

are able to respond must first report to the station from wherever they are located, 

get into their equipment, man the response vehicles, and then report to the 

emergency. Testimony of Gauthier. 

28.	 The average number of firefighters the Chief stated were available for response 

could vary from 6 to 46 depending on proximity and time of day. Exh. B, 

Appendix B p. 3, Form 8.1, item 5. 

29.	 In fact, Chief Gauthier testified that due to the fact that all Grafton Firefighters are 

call only, in some cases as few as 1 or 2 might respond to a first alarm. 

Testimony of Gauthier. 

30.	 Despite this, the Fire Safety Analysis, authored by Thomas Godfrey, states that 

the number of Grafton Fire Fighters who would respond to a first alarm at the 

facility would vary from 15 to 20. Exh. B, Appendix B p. 3, Form 8.1, item 7A. 

31.	 Mr. Godfrey also stated in the Fire Safety Analysis that seven firefighters from 

Shrewsbury would respond to a first alarm at the facility, even though that would 

mean that the Shrewsbury Fire Chief was dispatching his entire on-duty force to a 

neighboring town. See Exh. B, Appendix B p. 5, Form 8.1, item 5 (average 

number of firefighters available for response in Shrewsbury is 7); Testimony of 

Nunnemacher. 

32.	 Mr. Nunnemacher also saw a "red flag" in the hydrant flow report of the Fire 

Safety Analysis, since attachments to the document indicated that the hydrant 

flow test was restricted due to a concern that the hydrant would break if fully 
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opened, so the flow estimate was based on what the flow would have been had the 

hydrant been opened all the way. Testimony ofNunnemacher. 

33.	 Additionally, there was reliance in the Fire Safety Analysis on safety measures 

that were not included in the actual plan, such as water cannons. Testimony of 

Nunnemacher. 

34.	 Finally, the Fire Safety Analysis relied on a different version of the National Fire 

Protection Association Standard 58 Liquefied Petroleum Gas Code ("NFPA-58") 

than the one Massachusetts uses. Testimony of Nunnemacher. 

35.	 Accordingly, Mr. Nunnemacher requested that Mr. Godfrey address those short 

comings in the Fire Safety Analysis. Testimony of Nunnemacher. 

36.	 A revised Fire Safety Analysis was not submitted by GURR until December 20, 

2013. Testimony of Nunnemacher. 

D. The Cease and Desist Order 

37.	 The Board of Selectmen and Town Administrator's Office first became aware of 

the Fire Safety Analysis and its contents after it was filed with the Grafton Fire 

Department, and the Town Administrator's Office immediately requested that Mr. 

Delli Priscoli inform the Town of his plans for the site. Testimony of Kevin 

Mizikar. 

38.	 On or about November 26 and December 4,2012, Mr. Delli Priscoli informed the 

Board of Selectmen and other town officials and residents that he was 

constructing a major propane storage facility at the site, comprising four 80,000 

tanks. Testimony of John Delli Priscoli, Kevin Mizikar. 

39.	 Mr. Delli Priscoli further stated that he was not required to submit to any state or 

local permitting or inspection due to his claim to federal preemption over the 

activities in question. Testimony of John Delli Priscoli, Kevin Mizikar. 

40.	 Mr. Delli Priscoli also stated at Town meetings on November 26 and December 4 

that the propane tanks would be delivered in January or February of2013. 

Testimony of Kevin Mizikar. 

41.	 Based upon the information provided and its own factual and legal research, the 

Town developed questions concerning the validity of GURR's claim to federal 

preemption. Testimony of Kevin Mizikar. 
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42.	 The Board of Selectmen through counsel requested more information concerning 

GURR's claim to federal preemption in order to evaluate the merits of that claim. 

Exh. H; Testimony of Kevin Mizikar. 

43.	 GURR through counsel responded to some of the Town's questions, provided 

partial responses to other questions, and refused to respond to several of the 

Town's questions. Exh. H; Testimony of Kevin Mizikar. 

44.	 GURR also refused to provide a copy of its agreement with the newly created 

transloader entity unless town counsel signed a three page "Confidentiality 

Agreement" which provided in part that "The Town shall not use Confidential 

Information for any purpose, including, without limitation, any proceedings 

before any court or administrative agency ...." Exh. F, Confidentiality 

Agreement, ~ 3; Testimony of Kevin Mizikar. 

45.	 While the Town was still attempting to evaluate GURR's federal preemption 

claim, on or about December 11,2012, Mr. Delli Priscoli informed the Board of 

Selectmen that the first of the tanks would be arriving via tractor trailer on 

December 13,2012. Testimony of John Delli Priscoli, Kevin Mizikar. 

46.	 Mr. Delli Priscoli stated that the remaining three tanks would be delivered the 

following week, on December 18, 19, and 20,2012. Testimony of John Delli 

Priscoli, Kevin Mizikar. 

47.	 Mr. Delli Priscoli asserted that the Defendants had DOT permits for the delivery 

but did not provide same to the Town. Testimony of Kevin Mizikar. 

48.	 Mr. Delli Priscoli refused the Town's requests to delay delivery of the tanks for 

any amount of time. Testimony of Kevin Mizikar. 

49.	 Given the lack oftime and information within which it could evaluate GURR's 

federal preemption claim, and the questions that existed regarding the merits of 

that claim, on December 11,2012, the Board of Selectmen directed the Inspector 

of Buildings to issue a Cease and Desist Order. Testimony of Kevin Mizikar. 

50.	 On December 12,2012, the Grafton Building Inspector served in hand to Mr. 

Delli PriscoIi a cease and desist order, ordering that all construction cease and that 

GURR tum over all DOT and other permits related to the transport of the propane 

tanks. Testimony of Robert Berger. 

6 



Case 4:12-cv-40164-TSH Document 52 Filed 01130/13 Page 7 of 30 

51.	 Mr. Delli Priscoli stated that he had no intention of complying with the Cease and 

Desist Order and would not delay delivery of the tanks. Testimony of Robert 

Berger. 

52.	 On December 12, at approximately 12:30 pm, Mr. Delli Priscoli went to Town 

Hall and told the Assistant Town Administrator that in issuing the Cease and 

Desist Order, the Town had started a "nuclear war" that Mr. Delli Priscoli 

"intends to win." Testimony of Kevin Mizikar. 

53.	 Mr. Delli Priscoli stated that he intends to "bury" Towns that work against him. 

Testimony of Kevin Mizikar. 

54.	 Later that afternoon, town officials went to the Site and observed that construction 

activity was continuing in violation of the Cease and Desist Order. Testimony of 

Kevin Mizikar. 

E. The Propane Facility Deal 

55.	 For several years before the Fire Safety Analysis was submitted to the Fire 

Department, GURR was engaged in talks and negotiations to construct a propane 

facility. Testimony of Moffett. 

56.	 In or around 2010, Eric Moffett, who works for GURR in a marketing and sales 

capacity, had conversations with Jonathan Holstein, Vice President of Spicer Gas 

of Connecticut, about the potential of siting a Liquid Propane Gas (LPG) facility 

along the GURR. Testimony of Moffett, Holstein. 

57.	 Spicer Gas (alkJa Spicer Plus, Inc., hereafter "Spicer") is a Connecticut company 

that since 1960 has been in the business of the retail installation, service, and 

delivery of propane and propane equipment. Testimony of Holstein. 

58.	 Spicer is a retailer that delivers propane to the end user. Testimony of Holstein. 

59.	 Mr. Holstein was interested on behalf of Spicer in the concept of a propane rail 

facility but believed that before making a significant investment in such a facility, 

it was necessary to find an entity at the other end of the supply chain. Testimony 

of Holstein. 

60.	 More specifically, Mr. Holstein believed that what was needed was an entity that 

had a significant fleet of propane tanker cars, a large number of supply contracts 
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and thus an ability to deliver volume commitments. Testimony of Holstein, Delli 

Priscoli. 

61.	 Mr. Holstein had discussions with representatives ofNGL Canada (aJk/a NGL 

Supply Terminals, Co., hereafter "NGL"), a large propane supplier/shipper. 

Testimony of Holstein. 

62.	 NGL had both the supply contracts and the fleet of tanker cars. Testimony of 

Holstein. Testimony of Holstein. 

63.	 Sometime thereafter, Spicer and NGL decided to partner as investors in the 

propane rail facility at 42 Westboro Road. Testimony of Holstein, Delli Priscoli. 

64.	 When Mr. Holstein first contacted the State Fire Marshall's Office in the Spring 

of 2011, the plan was to construct the facility in Upton, but by June of 2011, the 

location had changed to 42 Westboro Road in North Grafton, which GURR did 

not yet own. Testimony of Nunnemacher, Delli Priscoli. 

65.	 GURR marketing materials identified the North Grafton site as an "Approvals 

Not Required Site" in an "INDUSTRIAL zone" with "Adjacent Users [] 

Commercial and Industria1." Exh. P, 4th page; Testimony of Delli Priscoli. 

66.	 In or around February of 2012, Spicer Gas purchased the four 80,000 gallon 

propane tanks at a price of $108,000 each, for a total of $432,000. Testimony of 

Holstein. 

67.	 Later that year, Spicer and NGL created a host of entities for the purpose of the 

development, construction, financing and operation of the proposed propane 

facility. Testimony of Delli Priscoli, Holstein. 

68.	 Those entities and are as follows: 

a.	 All American Terminals (a/k/a All American Transloading) (hereafter 

"AAT" or "the transloader"), a Delaware LLC with an address of42 

Westboro Road in Grafton, MA. 

1.	 AAT is a wholly owned subsidiary of NE Transloading, Co., LLC. 

Testimony of Holstein. 

ii.	 NE Transloading, Co., LLC, is owned 50% by Spicer and 50% by 

NGL. Testimony of Holstein. 
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iii.	 The sole officer and employee is NE Transloading Co. LLC is 

Lawrence Chesler, President of Spicer. Testimony of Holstein. 

b.	 Patriot Gas Supply, LLC, a Delaware LLC with an address of 14 Indian 

Rock Lane, Greenwich, CT (hereafter, "Patriot Gas"). Exh Q, Testimony 

of Holstein. 

1.	 Patriot gas is owned 50% by Spicer and 50% by NGL. Testimony 

of Holstein. 

n.	 The manager of Patriot Gas is Austin P. Clark. Exh. S. 

c.	 GRT Financing, LLC, a Delaware LLC with an address of 12 Roosevelt 

Avenue, Mystic CT (hereafter, "GRT Financing"). Exh Q, Testimony of 

Holstein. 

1.	 GRT Financing is owned 50% by Spicer and 50% by NGL. 

Testimony of Holstein. 

n.	 Lawrence Chesler is the President of GRT Financing and Spicer. 

69.	 To date, Spicer and NGL's investment in the facility has been approximately $3.2 

million. Testimony of Holstein. 

F. The Contracts 

70.	 On August 24,2012, a Memorandumof Understanding ("MOU") was executed 

by and between GRT Financing, AAT, Patriot Gas, and GURR, with Spicer and 

NGL "as guarantors" and "Operators." Exh. Q. 

71.	 The MOU sets forth the negotiated arrangements and the respective roles of the 

entities "to plan, finance, construct, and operate a liquid petroleum gas 

distribution and terminal facility" at 42 Westboro Road. Exh. Q. 

72.	 The MOU states that the agreements of the parties with respect to the financing, 

development, and construction of the facility are set forth in a document titled 

Financing, Development and Construction Agreement. Exhs. Q, R. 

73.	 The MOU sets forth Patriot's obligation to use best efforts "to deliver a minimum 

of 800 cars a year to the Facility." Exh. Q, , 2. 

74.	 The MOU sets forth--but in redacted form--the various payments that will be 

made by Patriot to GURR. Exh. Q,' 2. 
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75.	 The MOU sets forth that the obligations of the railroad and AAT with respect to 

transloading services are substantially set forth in a separate agreement entitled 

Terminal Transloading Agreement. Exh. Q., ~ 3. 

76.	 The MOU makes provision for GURR to be paid "guaranteed minimum fees of 

[redacted]" by the "Operators" (i.e., Spicer Plus, Inc. and NGL) during what is 

defined as "the Construction Year." Exh. Q., ~ 3. 

77.	 The MOU was signed as follows: 

a. For GRT Financing, by Lawrence Chesler, President of Spicer Plus; 

b. For AAT, by Lawrence Chesler, President of Spicer Plus; 

c. For Patriot Gas, by Lawrence Chesler, President of Spicer Plus; 

d. For Spicer Plus, Inc., by Lawrence Chesler, President; 

e. For NGL Supply Terminals Co. by an unidentified individual. 

Exh.Q. 

78.	 Thus, other than GURR, all of the entities involved in the propane facility deal are 

Spicer, NGL, or a combination of Spicer and NGL. 

79.	 The Terminal Transloading Agreement referred to in the MOU was signed on 

October 1,2012.1 

80.	 On or about October 1, 2012, GURR and Patriot Gas entered into a Confidential 

Rail Transportation Contract, with Spicer Plus and NGL as guarantors. Exh. S. 

81.	 The Confidential Rail Transportation Contract provided by GURR through 

discovery is signed by Mr. Delli Priscoli as President of GURR, by Austin P. 

Clark as manager of Patriot Gas, and by Lawrence Chesler as President of Spicer. 

There is no signature on the line designated for NGL. Exh. S. 

82.	 The Confidential Rail Transportation Contract is a 20 year contract between 

GURR and Patriot, under which Patriot has the right to extend the contract for an 

additional 10 years and to negotiate for even further extensions, as long as Patriot 

is not in default and the contract has not been terminated. Exh. S, ~ 1. 

I For organizational purposes and to prevent unnecessary repetition, specific provisions of 
the Transloading Agreement will be discussed in conjunction with the Plaintiffs 
Requested Rulings of Law. 
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83.	 Under the Confidential Rail Transportation Contract, GURR agrees to receive rail 

cars for the account of Patriot in interchange with CSX at North Grafton, move 

them to the propane facility, and transload the propane to trucks (presumably after 

some period of storage in the propane tanks). Exh. S, ~ 2. 

84.	 In exchange, Patriot makes a volume commitment guarantee of the delivery of a 

minimum of 800 rail cars loaded with propane. Exh. S., ~ 3. 

85.	 Although GURR has the "right" to take delivery of rail cars on behalf of 

customers other than Patriot (wholly owned by Spicer and NGL), any such cars 

will count towards Patriot's 800 car minimum obligation. Exh. S., ~ 3. 

86.	 Under the Confidential Rail Transportation Contract, Patriot also will make the 

following payments to GURR: 

a.	 The "Base Rate" payment that is in effect at the time of delivery of each 

rail car. Exh. S, ~~ 4,5; Testimony of Delli Priscoli. 

1.	 The Base Rate is escalated after the second year, but all base rate 

amounts are redacted. 

II.	 The Base Rate cannot exceed the lowest rate that GURR charges 

any other shipper. 

lll.	 Therefore, the Base rate will escalate every year unless GURR 

receives cars from other shippers at a lower rate, in which case the 

Base rate will be the lowest rate that GURR charges any other 

shipper. 

b.	 An Additional Amount of $[redacted] per car, up to a total of 12,000 cars. 

Exh. S ~ 4(b)(i). 

1.	 A credit of$[redacted] per car of LPG delivered by other 

customers will be subtracted from the additional amount. 

11.	 Thus this payment will also be higher to the extent that no cars are 

accepted from suppliers other than Patriot (SpicerINGL). 

c.	 A Shortfall Payment which is guaranteed by Spicer and NGL. Exh. S ~ 

4(b)(i); Testimony of Delli Priscoli. 
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1.	 The Shortfall Payment is a multiplier (which is redacted) of the 

number of cars under 800 delivered by Patriot, with a credit for 

any cars delivered by any other supplier. 

11.	 So the Shortfall Payment (SP) calculation is as follows: 

SP = W x (800 - YZ) where W is the redacted multiplier, Y is the 

number of cars delivered by Patriot (if under 800) and Z is the 

number of cars delivered by any other supplier. 

lll.	 Therefore, the Shortfall Payment increases to the extent that no 

cars are accepted from suppliers other than Patriot (SpicerINGL). 

d.	 All sums that are payable under the equipment lease, including property 

and liability insurance and all real and personal property taxes attributable 

to the facility (hereafter, "Equipment Lease repayment"). Exh. S '4(b)(ii); 

Testimony of Delli Priscoli. 

1.	 Under this provision, for every dollar GURR pays to GRT (which 

is co-owned by Spicer and NGL) to "lease" the tanks and 

transloading equipment under the Financing, Development and 

Construction Agreement (Exh. R, , 6(c)), it is repaid that dollar by 

Patriot (also co-owned by Spicer and NGL), plus it is paid for 

money expended on insurance and taxes. 

11.	 As a result of this provision, GURR's outlay for leasing the 

equipment is effectively zero. 

lll.	 That is unless GURR takes shipment of LPG from 

suppliers/shippers other than Patriot (Spicer/l"J"GL), in which case 

its Equipment Lease Repayment will be reduced by a redacted 

amount. 

IV.	 SO Patriot receives a credit in the amount of the total annual 

equipment lease payment (K) divided by the total number of cars 

of LPG delivered from all sources (L) times the number of cars 

from shippers other than Patriot (M). 

v.	 Therefore, GURR's recoupment of lease costs (R) is reduced by an 

amount equal to KlL x M. 
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R=K/LxM 

VI.	 All amounts are redacted, but for purposes of illustration, if K = 

$100,000, L = 950 and M = 200, instead of recouping the full 

$100,000 for its outlay for lease payments plus insurance and 

taxes, GURR would recoup $78,948. 

vii.	 This also serves to incentivize GURR to not take shipment of LPG 

from suppliers other than Patriot (SpicerINGL). 

II. PROPOSED RULINGS OF LAW 

A. ICCTA Background 

1.	 The preemptive effect of the ICCTA is a question oflaw. Texas Central Business 
thLines Corp. v. City of Midlothian, 669 F.3d 525,529 (5 Cir. 2012). 

2.	 Because of the presumption against preemption, the party contending that 

preemption applies has the burden of persuasion, although that presumption may 

have "less force" in a field with a significant federal presence. Texas Central, 669 

F.3d at 529; but see Florida East Coast Railway Co. v. City of West Palm Beach, 

266 F.3d 1324, 1328-29 (lIth Cir. 2001) (holding that the presumption of non­

preemption places "a considerable burden" on the railroad since the municipality 

was acting under the traditionally local police power of zoning and health and 

safety regulation, and thus the alleged encroachment upon federal jurisdiction 

does not occur by the municipality's legislating in a field of historic federal 

presence). 

3.	 In 1995, Congress enacted the ICCTA, which terminated the Interstate Commerce 

Act and the Interstate Commerce Commission and replaced it with the Surface 

Transportation Board. 

4.	 The Surface Transportation Board ("STB") has exclusive jurisdiction over 

"transportation by rail carriers." 49 U.S.C. § 10501(b)(l); Grafton & Upton 

Railroad v. Town of Milford, 417 F. Supp.2d 171, 176 (D. Mass. 2006); Norfolk 

Southern Railway Company v. City of Alexandria, 608 F. 3d 150 (4th Cir. 2010); 

Texas Central, 669 F. 3d at 530. 

5.	 Thus, to qualify for federal preemption under section 10501 (b), the activities at 

issue must: (l) constitute "transportation;" and (2) be performed by, or under the 
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auspices of, a "rail carrier." Alexandria, STB decision at 2; Grafton & Upton, 417 

F. Supp. at 176; Texas Central, 669 F. 3d at 530. 

6.	 "While a locality cannot require permits prior to construction, the Courts have 

found that a railroad can be required to notify the local government when it is 

undertaking an activity for which another entity would require a permit and to 

furnish its site plan to the local government." Boston and Maine Corporation and 

Town of Ayer, Joint Petition for Declaratory Order, STB Finance Docket No. 

33971 (May 1,2001),2001 WL 458658 at 5, citing Village of Ridgefield Park v. 

New York Susquehanna & Western Railway, 750 A,2d 57 (N.J. 2000) (internal 

quotation omitted). 

7.	 There is no dispute that GURR is a rail carrier, defined by the ICCTA as an entity 

providing common carrier railroad transportation for compensation." 49 U.S.C. § 

10102(5). 

8.	 Despite GURR's status as a "rail carrier," the activity/facility is not entitled to 

preemption where the relationship between the rail carrier and the third-party is 

not sufficient to establish that the activities of the third party are being conducted 

under the auspices of the rail road. Alexandria, STB Finance Docket No. 35157, 

2/17/09 decision at 2. 

9.	 "Congress intended the transportation and related activities undertaken by rail 

carriers to benefit from federal preemption but did not mean such preemption to 

extend to activity related to rail activity undertaken by non-rail carriers." Grafton 

& Upton, 417 F. Supp. at 176. 

10. In this case, the Town challenges GURR's assertion that it is the entity 

undertaking the activity in question, propane transloading. Alexandria, STB 

Finance Docket No. 35157, 2/17/09 decision at 2. 

11. Whether a particular activity constitutes transportation by rail carrier under 

section 10501 (b) is a case-by-case, fact-specific determination. Texas Central, 

669 F.3d at 530, quoting Town of Babylon and Pinelawn Cemetery, Petition for 

Declaratory Order, STB Finance Docket No. 35057,2008 WL 275697, *3 

(February 1,2008). 
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12. In detennining whether transloading activities come within the Board's 

jurisdiction where a third party is involved, the STB and courts have used various 

multi-factor tests. See., e.g., Alexandria, STB decision at 2. 

B. Multi-Factor Tests 

13. Although the exact contours of the tests and factors used by the STB and Courts 

vary, the inquiries are all designed to detennine whether it is the rail road or the 

thirdparty that is actually in control of the facility or operation at issue. 

14. For example, in order to detennine whether an ethanol transloading facility was 

part of the railroad's rail operations or was in reality an independent business 

conducted by the third party transloader on railroad property, the STB looked at 

the following ("the Alexandria Test"): 

a.	 Whether the railroad holds out transloading as part of its service; 

b.	 Whether the railroad is contractually liable for damage to the shipment 

during loading or unloading; 

c.	 Whether the railroad owns the transloading facility; 

d.	 Whether the third party is compensated by the railroad or the shipper; 

e.	 The degree of control retained by the railroad over the third party; 

f.	 Other tenns of the contract between the railroad and the third party; 

15. Here, the contracts forcefully demonstrate that it is a third party-a collaboration 

between NGL, which is primarily a supplier/shipper of propane, and Spicer, 

which is a wholesale and retail distributer ofpropane--acting through their 

collection ofjointly owned businesses, and not GURR, that in reality will be in 

control of the propane transloading facility under the Alexandria Test. 

16. Alexandria factor #1: Whether the railroad holds out transloading as part of its 

service. Under this factor, the STB noted in Alexandria that there was no evidence 

that the third party transloader held itself out as providing transloading services at 

the facility, or that the transloader had any contractual relationships with any of 

the ethanol shippers. In fact, the STB noted that a provision of the operating 

agreement specifically provided that the transloader did not have the right to 

market the Facility. 
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a.	 Here, the transloader AAT has much more than "contractual relationships" 

with the shipper, Patriot Supply; it is a corporate affiliate. Both ATT and 

Patriot are wholly owned in equal amounts by the same two entities, 

Spicer and NGL. 

b.	 Moreover, the Confidential Rail Transportation Agreement between 

GURR and Patriot (SpicerINGL) incentivizes GURR to reject or minimize 

rail cars from suppliers other than Patriot (SpicerINGL), owned by the 

same entities as the transloader, ATT (SpicerINGL). See Supra, requested 

findings of fact. 

c.	 Additionally, there is no provision in the Terminal Transloading 

Agreement, Exh. 27, that prohibits the transloader AAT (SpicerINGL) 

from marketing the facility. 

d.	 In fact, AAT (SpicerINGL) is permitted to market its transloading services 

to railroad clients as well as Spicer's and NGL's own affiliates that are 

customers of GURR. Section 1(A)(iv)(C) of the Transloading Agreement 

(p.4). 

17. Alexandria Factor #2: Whether the railroad is contractually liable for damage to 

the shipment during loading or unloading. Although the STB listed this as a factor 

in Alexandria, it did not actually use this factor in evaluating the relationship 

between the railroad and the transloader in that case. In other cases, Courts and 

the STB have used this factor to determine which party is actually bearing the risk 

of loss, as that sheds light on which party is actually in control. Here, the liability 

provisions clearly demonstrate that GURR's risk of operation of the transloading 

facility is minimized at every tum. 

a. Under Section 3 of the Transloading Agreement, the transloader AAT 

(SpicerINGL) shall indemnify and hold the railroad harmless for: 

1.	 any and all liability for and losses resulting from injury to any 

employee, agent, or subcontractor of AAT, or the destruction of 

property or equipment arising in connection with the Agreement or 

at the Terminal or any other property owned by GURR unless that 
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injury or loss is caused by the negligence or willful misconduct of 

GURR; Exh. 28 at p. 9, Section 3(A)(i)(a); 

ii.	 injury or death of any person whatsoever and damage to any 

property whatsoever caused by AAT (SpicerINGL); Exh. 28 at p. 

9, Section 3(A)(i)(b); 

111.	 any failure by AAT (SpicerINGL) to meet applicable payroll and 

other employment obligations; Exh. 28 at p. 10, Section 3(A)(i)(c); 

IV.	 any release of any hazardous substance occurring after the date of 

the Agreement and the cost of remediation thereof. Exh. 28 at p. 

10, Section 3(A)(i)(d). 

b.	 Under Section 3(B) of the Transloading Agreement, the transloader AAT 

(SpicerINGL) indemnifies not only GURR, but all subsidiaries of GURR 

and all officers, directors and employees ofGURR for the cost of workers' 

compensation insurance, employers' liability insurance, commercial 

general liability insurance, and all risk property insurance. 

c.	 Under Section l(A)(iv)(C) of the Transloading Agreement (p. 4), the 

transloader AAT (SpicerINGL) "shall retain full responsibility and shall 

indemnify and hold harmless Railway from any consequences of the acts 

and omission of' the AAT's subcontractors or agents. 

18. Alexandria Factor #3: Whether the rail carrier owns the transloading facility. 

This factor is relevant since ownership is an indicator of control. 

a.	 In Alexandria, the STB noted that the railroad owned the facility and 

constructed it with its own funds. Alexandria, STB decision at 3. 

b.	 In cases in which the STB found that the transloading facilities were not 

part of transportation by a rail carrier, Hi-Tech, Milford, and Babylon,2 the 

third-party transloaders or contractors constructed or planned to construct 

the transloading facilities themselves. 

2 Hi-Tech Trans LLC-- Petition for Declaratory Order, Newark NJ, STB Finance Docket 
No. 341092; Town of Milford, MA-Petition for Declaratory Order, STB Finance 
Docket No. 34444; and Town of Babylon and Pinelawn Cemetery-Petition for 
Declaratory Order, STB Finance Docket No. 35057. 
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c. In this case, the financing arrangements for the facility can be found 

mostly in the Financing, Development, and Construction Agreement, Exh. 

R. 3 

d. Under that agreement, GRT Financing (SpicerINGL) is required to pay all 

costs for the completion and construction of the facility in accordance with 

Exhibit C of that contract, which includes: engineering activities in the 

preconstruction phase, installation of the four LPG tanks, the concrete 

piers, the rail towers, the piping, the pumps, compressors, and water 

suppression system, the electrical work, the truck loading racks, and the 

concrete and asphalt work. Exh. R, ~ 6(a) and attachment C thereto. 

e. In contrast, GURR's construction obligations are limited to site work and 

track work. Exh. R, ~ 6(a) and attachment C thereto. 

f. As far as ownership is concerned, "[t]itle to the four tanks, the rail tower 

piping system, tank headers, piping, pumps, compressors, water 

suppression system and all related equipment and structures thereto ('the 

LPG Equipment') shall be acquired by and held in the name of' GRT 

Financing (SpicerINGL). Exh. R, ~ 6(b). 

g. Therefore, rather than owning the facility, GURR will lease it from GRT 

(SpicerINGL) under the terms of a lease agreement entitled the 

"Equipment Lease." Exh. R, ~ 6(b). 

h. The Equipment Lease was not produced in discovery even though Spicer 

was prepared to deliver the propane tanks-for which it paid nearly half a 

million dollars--to the Site in mid-December of 2012.. 

1.	 According to the Financing, Development, and Construction Agreement, 

Exh. R, GURR will make monthly payments to GRT (SpicerINGL) "in an 

amount that will amortize the costs of the LPG Transfer Facility" over 20 

years at 5% interest per annum. Exh. R, ~ 6(c). 

J.	 Since the Equipment Lease has not been produced, it cannot be 

determined whether "the costs of the LPG Transfer Facility" include the 

3 Exhibit D to the Financing, Development, and Construction Agreement, which is 
referred to therein as the "construction schedule," was not produced. Exh. R. 

18 



Case 4:12-cv-40164-TSH Document 52 Filed 01130/13 Page 19 of 30 

site and rail work already paid for by GURR, as that tenn is in no way 

limited to the cost for the completion and construction of the facility 

itself,4 paid for by GRT Financing (SpicerINGL) under paragraph 6(a). 

k.	 Under the Memorandum of Understanding, Exh. Q., ~ 2(b), Patriot, also 

wholly owned by Spicer and NGL, shall pay GURR "all sums payable 

under the equipment lease described in the Financing, Development and 

Construction Agreement, including property and liability insurance and all 

real and personal property taxes attributable to the facility." 

1.	 Therefore, not only does GURR not own the propane facility, its lease 

thereof is a fiction since it will recoup every penny it pays to GRT 

(SpicerINGL) from Patriot (SpicerINGL), possibly including the only 

investment it has made (the site and track work) and also including all 

property and liability insurance and all real and personal property taxes 

attributable to the Facility. 

m.	 Therefore, unlike Alexandria, the third party here, ATT (SpicerINGL) 

both owns the facility and reimburses GURR for its "lease" thereof. 

n.	 The fact that the third party paid for the construction of the facility and is 

reimbursing the railroad for its "lease" payments and all its equipment 

costs (e.g., taxes and insurance) makes this case factually distinct from 

Alexandria, where the railroad owned the facility and constructed it with 

its own funds. 

o.	 Moreover, in contrast to the expert transloader in Alexandria, the third 

party "transloader" in this case is a limited liability company that was 

created in Delaware in June of2012 and had exactly one employee­

Jonathan Holstein, Vice President of Spicer. Testimony of Delli Priscoli, 

Holstein. 

4 That tenn was so limited in paragraph 6(a): "All payments necessary for the completion 
and construction of the LPG Transfer Facility for which GRT is responsible . .." so the 
fact that it was not similarly limited in 6(c) is of significance and may mean that GURR 
is recouping not only its lease payments--plus taxes and insurance--but also its only 
initial outlay for the site and rail work. 
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p. Holstein has been employed by Spicer for 10 years, and was in the service 

and/or sales departments until 2009. Testimony of Holstein. 

q. In 2009, Holstein became VP of Operations in 2009, with the duties of 

overseeing sales and service, staffing, safety and regulatory compliance, 

logistics and supply, and overseeing operations including the rail 

transloading operation at Spicer's Connecticut rail facility. Testimony of 

Holstein. 

r. Therefore for three years or less, Holstein has had a host of duties which 

include "overseeing transloading operations," but Holstein himself 

testified to no direct transloading experience whatsoever. Testimony of 

Holstein. 

s. It was not until December of 2012 that AAT hired Robert Glasgow as the 

terminal manager. Testimony of Holstein. 

19. Alexandria Factor #4: Whether the transloader is compensated by the railroad or 

the shipper. In contrast to Alexandria, the agreement in this case demonstrate that 

the transloader is compensated by the shipper/supplier and that the transloader 

effectively compensates GURR with a flat fee that does not escalate with inflation 

despite the fact that the contract has a 20 year term with an additional 10 year 

right to renew. 

a.	 The STB noted in Alexandria that the third party transloader receives a flat 

rate (presumably from the railroad) for each gallon of ethanol it transloads, 

regardless of the fee the railroad charged the shipper. Alexandria STB 

decision at 4. 

b.	 In this case, Section 2 of the Terminal Transloading Agreement (Exh. 27) 

governs payment to AAT (Spicer/NGL). 

c.	 Under Section 2, it is GURR that gets a flat fee regardless of the fee 

charged to the shipper. See Exh. 27, Section 2. 

d.	 GURR gets a $50 per car "handling fee." See Exh. 27, Section 2. 

e.	 One railcar holds approximately 30,000 gallons of propane. Testimony of 

Delli Priscoli. 
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f. The current rate for LPG transloading as stated in GURR's Tariff, which 

sets for the published rates for services provided by GURR, is 0.0575 per 

gallon. Exh. 28; Testimony of Delli Priscoli. 

g. To determine what the third party transloader receives per car, based upon 

the Tariff, the capacity of gallons per rail car (30,000) is multiplied by the 

per gallon transloading fee of 0.0575, which equals approximately $1,725 

per tank car. Exhs. 27, 28; Testimony of Delli Priscoli. 

h. After payment to GURR of $50.00 per rail car, AAT nets $1,675 per rail 

car. Exhs. 27, 28; Testimony of Delli Priscoli. 

1.	 The per gallon transloading fee can be altered if GURR changes the LPG 

transloading rate in its Tariff. Testimony of Delli Priscoli. 

j.	 Generally railroads can change their Tariffs at will. Testimony of Delli 

Priscoli. 

k.	 In this case, GURR may only change its LPG transloading rate with the 

written consent of AAT (SpicerINGL). Exh. 27, Section 1 K ("Railway 

shall not adjust or modify the rate set forth in Tariff 500 for transloading 

liquefied petroleum gas without the prior written consent of [All American 

Terminals], which shall not be unreasonably delayed, conditioned, or 

withheld."). 

1.	 Generally rates increase over time with inflation. Testimony of Delli 

Priscoli. 

m.	 There is no escalation of the $50 per car "handling fee" that the railroad 

receives over the 20 to 30 year term of the contract. Exhs. 27, 28; 

Testimony of Delli Priscoli. 

n.	 Even though ATT (SpicerINGL) bills the shipper/supplier in the name of 

GURR, the flat, non-escalating fee payment to GURR in combination with 

the limitations of GURR to freely set the transloading rates reflects a 

scheme that enhances ATT's potential remuneration, not GURR's. a 

20. Alexandria Factor #5: the degree of control retained by the railroad over the 

transloader. In this case, as set forth below, GURR retains very little, if any, 

control over ATT (SpicerINGL). 
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a. Although the Tenninal Transloading Agreement states that ATT 

(SpicerINGL) "shall provide transloading and other services ... for and 

under the auspices and control of the Railway," Exh. 27 at Section I(A)(i), 

many actual provisions of the contract demonstrate that GURR has not 

retained control. 

b. Specifically, in Alexandria, the STB noted that "the areas where [the 

transloader] plays a role in the operations of the Facility are directly 

related to the physical act of ethanol transloading;" here, the transloading 

agreement demonstrates that AAT (SpicerINGL) will be running the 

propane facility in every significant respect. 

c. In Alexandria, the STB noted that the transloader "does not set, invoice 

for, or collect transloading fees charged to the shipper; [the railroad] 

retained these rights." Alexandria, STB decision at 4. 

d. In this case, under the transloading agreement, AAT (SpicerINGL), not 

GURR, invoices the shipper. Exh. 27, Section I(K). 

e. Although Section I(K) states that the invoices are to direct the customer to 

pay GURR, Section I(A)(iii)(x), "billing and collecting for services 

provided by" AAT is AAT's responsibility. (Emphasis supplied). 

f. Upon receipt of payment, GURR gets the $50 per car "handling fee," 

while AAT (SpicerINGL) collects approximately $1,675. See Request No. 

19, supra. 

g. GURR cannot change its rates for LPG transloading without the prior 

written consent of AAT (SpicerINGL), and if AAT advises GURR to 

modify the tariff rate, GURR "shall promptly consider such advice and 

make such modification or adjustment if Railway detennines that the 

adjustment or modification is reasonable and appropriate." Exh. 27, 

Section 1(K). 

h. Together, these provisions demonstrate that it is AAT (SpicerINGL), not 

GURR, that will be setting, invoicing for, and collecting the transloading 

fees. 
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1.	 In addition to billing obligations, in this case AAT (Spicer/NGL) also has 

many other obligations that, unlike the transloader in Alexandria, are in no 

way directly related to the physical act of transloading LPG. 

J.	 For example, in addition to its transloading duties, AAT (Spicer/NGL) is 

also required to: ensure shipper compliance with all applicable 

government regulations, Exh. 27, Section I(A)(iii)(i); establish procedures 

for and conduct checks of trucks that arrive at the gate, Exh. 27, Section 

I(A)(iii)(ii); control the gate during open hours, Exh. 27, Section 

I(A)(iii)(iii); maintain the tenninal site, including but not limited to the 

gates, fences, grounds, buildings, and other facilities, Exh. 27, Section 

I(A)(iii)(iv); complete paperwork for truck drivers, Exh. 27, Section 

I(A)(iii)(vi); provide security, Exh. 27, Section I(A)(iii)(ix); bill for and 

collect payment, Exh. 27, Section I(A)(iii)(x); arrange for motor carrier 

service for customers, Exh. 27, Section I(A)(iii)(xi); supply and train 

necessary staff, Exh. 27, Section I(A)(iv); supply a portable office, Exh. 

27, Section I(A)(iv); and meter and record the volume of LPG 

transloaded, Exh. 27, Section I(A)(v). 

k.	 AAT (Spicer/NGL) is also responsible for a comprehensive host of other 

services, labeled "Accessorial Yard Services," which at a minimum shall 

include: compliance with all applicable government regulations relating to 

the handling of propane; provision and maintenance of sufficient yard 

vehicles, tractors, and transloading equipment (with accessories, fire 

equipment, and communication equipment); provision of documentation 

and training for all personnel; provision of "any and all operating and 

administrative services," including equipment inspections and 

maintenance of records; provision of office trailer with rug service, 

cleaning, and provision of toilet supplies, soap and paper towels; provision 

of yard work, including weeding and trimming of brush and vegetation; 

provision and storage of all fuels, lubricants, and other maintenance items; 

responsibility at transloader's sole cost for "all nonnal maintenance to and 

of the Tenninal and its constituent parts, including but not limited to 
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plumbing, lights, wash systems, compressors, wash facilities, scales, gates, 

meters, and lights, and for any required certification thereof;" 

responsibility for all damages or costs resulting from personnel error; 

provision of all fuel for cranes and yard tractors "with on-site fuel tank, if 

necessary," and maintenance of said tank in compliance with all 

applicable laws; "compliance with all federal, state, and local laws, rules, 

regulations and ordinances controlling air, water, noise, solid wastes, and 

other pollution or relating to the storage, transport, release or disposal of 

hazardous materials, substances, or waste;" and responsibility at its sole 

expense "for any required modifications, repairs or additions to any 

devises or equipment affecting its operations." Exh. 27, Appendix A 

(emphasis supplied). 

1.	 Thus, AAT (SpicerINGL) is responsible for virtually every activity at the 

propane facility, from transloading the propane to cleaning the toilets and 

pulling the weeds. 

21. Alexandria Factor #6: other terms of the contract between the railroad and the 

transloader. Many other terms of the various contracts demonstrate that it is AAT 

(SpicerINGL) that is actually in control of the propane transloading facility. 

a.	 In Alexandria, as in all of the STB cases, two key provisions of the 

contract for determining which party is in actual control are the term and 

termination provisions. Alexandria, STB at 4. 

b.	 In Alexandria, the STB stated: "the term of the [railroadltransloader] 

operating agreement is 2 years, and [the railroad] has the right to cancel 

for any reason on 60 days' notice. In contrast, in Hi-Tech, Milford, and 

Babylon, the transloaders had, or contemplated having, leases or licensing 

agreements that were long terms agreements." Alexandria, STB at 4 

(emphasis supplied). 

c.	 In this case, the "initial term" of the Terminal Transloading Agreement is 

twenty years, and AAT (SpicerINGL) has the right, so long as it is not in 

default, to extend the agreement for an additional ten years and even 
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negotiate with GURR for additional extensions beyond thirty years. Exh. 

27, Section 5(A). 

d. As to termination, GURR can only terminate for cause. Exh. 27, Section 

5(B). 

e. "Cause" is a breach not only ofthe Terminal Transloading Agreement by 

AAT (SpicerINGL), but also includes breach by any other "party to any 

other written agreement relating to the LPG Transfer Facility other than 

Railway," i.e., all of the are parties to the various contracts--GRT 

Financing (Spicer/NGL), Patriot (SpicerINGL), Spicer, and NGL. Exh. 

27, Section 5(B). 

f. Thus, AAT is bound not only by the obligations set forth in the 

Transloading Agreement, but also by the obligations of parties that are to 

be contractually unconnected to it as the transloader, to wit, GRT 

Financing (the financing entity), Patriot Gas (the shipper), Spicer (the 

retailer), and NGL (the supplier), to the extent that those entities breach 

any of the various contracts. Exh. 27, Section 5(B); Testimony of Delli 

Priscoli. 

g. Not only is GURR limited to termination of the transloading contract for 

cause, AAT (Spicer/NGL) has the right to remedy any breach, however 

long that may take, as long as it uses undefined "diligent efforts." Exh. 27, 

Section 5(B). 

h. With respect to assignment of the contract, AAT (Spicer/NGL) "may 

collaterally assign this Agreement without consent ofRailway to any 

lessor of, or lender that has provided purchase money financing for, the 

liquefied petroleum gas transfer equipment used at the Terminal." Exh. 27 

Section 7(B)(ii). 

1.	 Thus, AAT (SpicerINGL) may at any time and without GURR's consent, 

assign the agreement to GRT Financing (SpicerINGL), Spicer, or NGL, an 

extreme demonstration ofthe fact that AAT (SpicerINGL) are in control 

under the contract. 
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J.	 With respect to access to the terminal, GURR has the "right" to use "any 

tracks and facilities at the terminal for its rail transportation activities that 

may be in addition to the transloading and related activities" of AAT 

(SpicerINGL), but only to the extent that "such use by the Railway shall 

not unreasonably interfere with the activities or services of [the 

transloader] pursuant to this Agreement." Exh. 27, Section 6 (emphasis 

supplied). 

k.	 Again, this provision demonstrates that GURR is not the entity in control 

of the facility under the contract documents. 

22. Since any number of factual scenarios can be presented, the STB and courts have 

evaluated the relationship between rail road and third party using slightly different 

tests and/or looking at different factors. 

23. The one thing all of the tests have in common is that the inquiry is designed with 

reference to the facts presented to determine whether the rail road is actually in 

control of the facility or activity at issue. 

24. In New York Susquehanna and Western Railway Corp. v. Jackson, 500 F. 3d 238 

(3 rd Cir. 2007), the Court held that the activities in question (the transloading of 

solid waste) were being conducted by a "rail carrier" based on the following facts: 

a. The rail carrier owned the land and built the transloading facility; 

b. Shippers made payment directly to the rail carrier; 

c. The rail carrier had liability during the loading process. 

25. In this case, the contractual arrangements demonstrate that: 

a.	 GURR did not pay for the construction of the facility, and its "lease" 

thereof is a fiction because GURR is completely reimbursed by Patriot 

(SpicerINGL)--which is owned in the same proportion by the same entities 

as the transloader AAT (SpicerINGL)--for all lease payments (so long as 

GURR does not accept shipments from suppliers other than Patriot 

(SpicerINGL)); 

b.	 Under the agreement, shippers are billed by, and make payment to, AAT 

(SpicerINGL) 

c.	 AAT (SpicerINGL) has liability during the transloading process. 
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26. Therefore, the contractual relationship here would not pass muster under the test 

used by the Third Circuit in NYS & Western Rwy. 

27. In Town of Babylon and Pinelawn Cemetery, Petition for Declaratory Order, STB 

Finance Docket No. 35057(October 15,2009), despite the railroad's and 

transloader's attempts to "redefine" their relationship by executing a new 

transloading agreement, the STB found that the activity (transloading of 

construction and demolition debris) was not entitled to preemption because the 

transloader "continues to have the right to conduct an independent business on 

[the rail road's] property under a long-term (10 year) agreement for which it pays 

fees to" the Railroad. Babylon, STB decision at 4. 

28. The factors the STB found decisive in that case were as follows: 

a.	 Who sets the transloading fee? Although the railroad asserted that it set the 

transloading fees, "the actual terms of the agreement do not support such 

claims." The contract stated that the railroad could "adjust the transloading 

fee," but could only do so with the transloader's consent, and the fee had 

to be "sufficient" in particular respects, and therefore the STB found that 

the railroad in reality had "only limited influence over transloading fees." 

Babylon, STB decision at 5. 

b.	 Who controls the operation of the facility? The STB found that the 

railroad's control over operation of the facility was insufficient, despite 

the fact that the railroad had responsibility for inspection and maintenance 

of all tracks, because the transloader was solely responsible for repairs, 

maintenance, and upkeep of the facility. 

c.	 Who provides the services and billing? The STB found that the transloader 

alone provided the transloading services, loaded and unloaded the 

commodities, and billed the customers. 

29. In this case, all of the factors used in Babylon again support the finding that 

GURR is not on control. Specifically, as set forth in detail above: 

a.	 GURR can only alter the transloading fee with the prior written consent of 

the transloader; 

b.	 AAT (Spicer/NGL) is in full control of the facility; 
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c. AAT (SpicerINGL) provides all of the services and does the billing. 

30. Almost as significant in Babylon is what the STB did not find decisive: mere 

recitations of control in the contract documents. 

31. For example, the fact that the agreement required that documents produced by the 

transloader recite that it was the "agent" of the railroad was insignificant, since 

such a recitation did not divest the transloader from the actual powers vested in it 

by the agreement. Babylon, STB at 5. 

32. The recitation that the rail road "shall control all aspects of the Facility's transload 

operations" met a similar finding-it did not divest the transloader of any power 

conferred, or confer any specific authority on the railroad. Id. 

33. Likewise, the Third Circuit has noted that "railroads and loaders may not change 

by contract what in practice is a substantively different relationship." NYS & 

Western Rwy., 500 F. 3d at 250; see also Grafton and Upton, 417 F. Supp. at 176­

77 (the fact that Grafton & Upton railroad "changed the legal dynamic of its 

relationship with [the transloader] to suit the circumstances," including labeling 

the transloader its "agent," did not serve to bring the transloader's activities under 

the "auspices of the railroad" where the evidence did not support that 

characterization). 

34. The mere recitations in the transloading agreement in this case (e.g., "Contractor 

shall provide transloading and other services ... under the auspices and control of 

Railway" Exh. 27 at Section l(A)) should be viewed in the same light, as they in 

no way change the key terms that confer control on AAT. 

35. In Grafton and Upton, when upholding the STB finding that the activity was not 

entitled to preemption, the Court noted that the railroad's involvement would be 

limited to transporting rail cars to the facility for the transloader and returning 

empty cars the CSX interchange. 417 F. Supp. at 177. It noted further that it was 

the transloader that would control the remaining functions at the rail yard, and that 

there was no evidence that it would be doing so on behalf of the railroad. Id. 

36. In this case, there is likewise no function that GURR will perform other than 

transporting rail cars, and no evidence that AAT will control all remaining 
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functions, excluding the mere recitation that AAT (Spicer/NGL) is under the 

auspices and control of GURR. 

37. In Florida East Coast Railway Co. v. City of West Palm Beach, 266 F. 3d 1234 

(11 th Cir. 2001), the Court rejected the rail road's claim that the tansloading of 

aggregate at a yard located in a residential district was entitled to preemption. 

The Court noted that the rail road's involvement ended once it delivered the 

product to a portion of the yard owned by the rail road but leased by the third 

party, Rinker. Id. at 1327. Rinker or its agents then transloaded and dispatched 

the product to Rinker's external customers, an activity Rinker coordinated from 

the office on rail road property for which Rinker paid all expenses. Id. In 

upholding the District Court's decision that local zoning ordinances were not 

preempted, the Eleventh Circuit quoted the District's Court's finding that "Rinker 

effectively ran a Rinker operation on [rail road] property." Id. at 1336. 

38. Likewise in this case, it is one and the same entity that will supply (Patriot 

(Spicer/NGL)), transload (AAT (Spicer/NGL), and probably ultimately sell at 

retail to end users (Spicer) the propane. 

39. Therefore, the evidence in this case establishes that Spicer/NGL will effectively 

run a Spicer/NGL operation on GURR property. 

40. For all of these reasons, the proposed propane facility at 42 Westboro Road in 

Grafton is not entitled to preemption and therefore all local and state laws that 

would be otherwise applicable are in full force and effect. 

The Town of Grafton 
By its Town Counsel, 

Is/Ginny Kremer 
Ginny Sinkel Kremer, BBO#629 147 
Bowman & Penski, Town Counsel 
29 Prospect Street 
Acton, MA 01720 
(617) 312-2323 
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CERTIFICATE OF SERVICE 
I certify that this document(s) filed through the ECF system wilI be sent electronicalIy on this 30th 

day of January 2013 to the registered participants as identified on the Notice of Electronic Filing (NEF) and 
paper copies wilI be sent to those indicated as non-registered participants on this day. 

lsi Ginny S. Kremer 

Ginny Sinkel Kremer 
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ATTACHMENT G
 

Affidavit of Kevin Mizikar
 



Affidavit o{Kevin Mizikar, Grafton Assistant Town Administrator 

I • Kevin Mizikar, am the Assistant Town Administrator and state the following based upon my 

tlrst hand knowledge: 

1.	 On or about November 26 and December 4, 2012, the Defendant Priscoli informed the Board 

of Selectmen and other town officials and residents that he was constructing a major propane 

storage facility at the site, comprising four 80,000 gallon tanks. I attending the meetings 

where these statements were made. 

2.	 Priscoli further stated that he was not required to submit to any state or local permitting or 

inspection due to his claim to federal preemption over the activities in question. 

3.	 Priscoli also stated that the propane tanks would be delivered in January or February of2013. 

4.	 On or about December 11, 2012, Priscoli informed the Board of Selectmen that the first of 

the tanks, which is approximately 120 feet long and 15 feet high, will be arriving via tractor 

trailer tomorrow, December l3, 2012. 

5.	 Priscoli stated that the remainder of the tanks would be delivered on December 18, 19, and 

20. 

6.	 Priscoli asserts that they have DOT pennits for the deliver but have not provided same to the 

Town. 

7.	 The Town has had insufficient time to evaluate the Defendants' federal preemption claim and 

have asked for additional time and information in which to do so. 

8.	 The Defendants have refused to delay delivery of the tanks for any amount of time. 

9.	 On December 12, 2012, the Grafton Building Inspector served in hand to Prisco Ii a cease and 

desist order, ordering that all construction cease and that the defendants tum over all DOT or 

other pennits related to the transport of the propane tanks. 

10.	 Priscoli stated that he has no intention of complying with the Cease and Desist Order and will 

not delay delivery of the first tank, scheduled for tomorrow, December 13, 2012. 

11.	 Priscoli came to the Grafton Municipal Center and stated to me that the Town started a 

nuclear war that he intends to win, that all bets are off, and that he intends on burying the 

Towns that are not working with him. 



12. At approximately 2:20 today I went to 42 Westboro Road in Grafton, the property of the 
Grafton and Upton Railroad where they are installing propane storage tanks. I observed 
construction equipment actively working on the area where the tanks are being installed. 
This included both men working with hand tools and heavy equipment moving earth. 

13.	 The Plaintiffs and residents of the Town of Grafton will suffer irreparable hann if the 

Defendants have the tanks delivered prior to the Town's ability to assess and respond to the 

Defendants' claim to federal preemption. 

Signed Under the Pains and Penalties of Perjury this 12th day of December 2012. 



ATTACHMENT H
 

G&U Tariff 5000-A
 



Grafton and Upton Railroad
 

TARIFF 5000-A
 
CANCELS
 

TARIFF 5000
 

BULK TRANSFER TARIFF
 
PROVIDING SERVICE
 

ON
 
DRY AND LIQUID COMMODITIES
 

AT STATIONS NAMED IN ITEM 110
 
Located on
 

Grafton and Upton Railroad
 

BULK RAIL-TRUCK TARIFF
 

SSUED: December 1, 2012 EFFECTIVE: January 1, 2013 

ISSUED BY:
 
Grafton and Upton Railroad Company
 

929 Boston Post Road East
 
Marlborough, MA 01752
 



TARIFF GU5000
 
RULES AND OTHER GOVERNING PROVISIONS
 

GENERAL RULES AND REGULATIONS
 

ITEM 110 
APPLICATION 

The proVisions of this tariff will apply on Dry and Liquid commodities, in bulk, at 
designated GU Sulk Transfer (GUST) facilities at the following locations: 

Massachusetts West Upton 

Massachusetts North Grafton (self unloading only) 
Massachusetts North Grafton LPG terminal 

Massachusetts Hopedale ( self unloading only) 

Each GUST listed above is operated by GU, in some cases through a subcontract with a terminal
 
operator ( the "Terminal
 
Operator") that will be performing transloading services for and under the auspices of GU. The
 
purpose of this tariff is to advise GU shippers of the services they may
 
expect when utilizing a GUST and the services of a Terminal Operator.
 
Upon request of the shipper, the terminal services named herein will be performed on
 
carload shipments in bulk as described herein (See Note 1), which move in GU line haul
 
service to or from the above terminals, subject to the charges, rules and regulations
 
published herein.
 

To arrange for terminal services specified in Item 115 at locations specified above,
 
Shipper must notify GU's Marketing Department at 860-627-8924 before actual shipment of
 
product is made, advising the
 
terminal of the commodity and the car number to be shipped.
 

NOTE 1: GUST facilities will handle Dry and Liquid Commodities in bulk when 
appropriate infrastructure and equipment for handling such Commodities are 
available. The Terminals will require shipper to provide Material Safety Data 
Sheets (MSDS) and will keep same on file at the terminal; product Handling 
Protocol for hazardous materials and such other information as may be 
required, including the need for special transfer equipment, personal 
protective equipment (PPE), pollution control, etc., prior to shipment of the 
commodity. GU reserves the right to refuse any commodity at its GUST facilities. 

ITEM 112 
MOTOR CARRIER ACCESS 

A shipper must retain a motor carrier to load or unload Commodity at GUST. In order to load 
or unload Commodity at a GUST, a motor carrier must execute an Indemnity and Hold Harmless 
Agreement 
among the motor carrier, GU and the Terminal Operator, covering the motor carrier's 
activities while at the GUST. When this agreement is fully executed, a motor carrier is 
"preapproved". Carriers and their employees operating at GUST site are required to conform to 
all such rules and procedures. A a motor carrier must execute a separate Indemnity and Hold 
Harmless Agreement for each GUST location. 

All pre-approved motor carriers may deliver to or pull loads from a Grafton and Upton Railroad 
Sulk Transfer Terminal. Motor carriers may be required to assist in the connection and 
loading or unloading of the trailer. The motor carrier will be responsible for its equipment 
at all times and the driver must remain with the vehicle while loading or unloading. The 

Page I 3 



motor carrier will comply with all required safety procedures, which will include the
 
removal of vehicle keys while loading Hazmat products. Authorized terminal personnel, not
 
drivers or personnel of any motor carrier,
 
will load or unload all hazardous materials.
 

A motor carrier that is not pre-approved will not be allowed to enter a GUST, and the motor 
carrier driver must have a valid COL (Commercial Driver's License) in his/her possession 
while conducting activities at the GUST. Motor Carrier driver must have a DOT hazardous 
materials endorsement if transporting hazardous materials. 

If a shipper arranges for self-loading, an administration charge of $75 per trailer will be assessed 
to 
the shipper. This charge applies to the 
self-loading of dry and non-hazardous liquid products. Self-loading of hazardous materials is 
prohibited. (See Note 1) 

NOTE 1: For the purposes stated herein, "self loading" shall be defined as a motor 
carrier using equipment affixed to its equipment to perform the physical transfer of 
Commodity. Self-loaders must also supply all hoses, fittings, etc. in addition to 
Appropriate spill containment for the transfer of Commodity. 

TARIFF GU5000 
RULES AND OTHER GOVERNING PROVISIONS 
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GENERAL RULES AND REGULATIONS 

ITEM 115 
A. BASIC SERVICES INCLUDED IN A TRANSFER 

Unless otherwise agreed upon by GU and the customer, a transfer
 
conducted at a GUST will include the following at no additional cost:
 

1. Weigh empty trailer. 
2. Inspection of terminal transfer equipment for cleanliness. This does not 

include self-load equipment. 
3. Verification of motor carrier's shipment documentation. 
4. Seal loaded trailer and railcar from which product was removed. 
5. Weigh loaded trailer. 
6. Provide driver with scale ticket and product sample only if requested by the 

shipper or beneficial owner. 

The Shipper and GU may agree upon the performance of services in
 
addition to those listed above, at rates to be negotiated.
 

B. APPLICATION OF TERMINAL SERVICES 

1. Prior to acquiring terminal services at a GUST facility listed in Item 110, shipper or 
beneficial owner must provide GU and the terminal operator a MSDS covering the 
commodity to be handled, and, for hazardous materials, a Handling Protocol outlining 
hazards and procedures for safe handling. All hazardous materials require pre­
authorization by the terminal operator, on behalf of GU prior to billing any shipments to the 
terminal. 

2. Grafton and Upton, through the Terminal Operator, will perform the 
services named herein on carload shipments of Commodity in bUlk, subject 
to charges. rules and regulations published herein. Grafton and Upton 
reserves the right to refuse to handle any Commodity at its sole discretion. 

3. All commodities must have MSDS sheet and on file at the terminal prior to 
arriving for terminal services. For shipments of hazardous materials a 
Handling Protocol must be on file at the terminal prior to arriving for terminal 
services, Commodity(s) arriving at a terminal before receipt of an MSDS and 
Handling Protocol (as applicable) will be held subject to Track Occupancy 
Charges as specified in Item 140 and no transfers will be accomplished until 
this information arrives. 

4. Commodity(s) that Grafton and Upton declines to handle under the charges, 
rules and regulations pUblished herein may, at Grafton and Upton's sole 
discretion, be handled under a separately negotiated contract. 

5. Terminal services are restricted to carloads received or forwarded in Grafton 
and Upton line haul service. None of the facilities listed in Item 110 are open to any 
type of switching. 

(Continued on next page 
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GENERAL RULES AND REGULATIONS 

ITEM 115 (Continued) 

C. UNLOADING OF RAIL CARS 

Charges for unloading of railcars to trucks and unloading trucks to railcars at a GUBT will be 
billed and collected by the Terminal Operator, as agent for and on behalf of GU, and will not, 

except as otherwise agreed upon by GU and the shipper, exceed the rates set forth in item 120. 

The handling characteristics of the commodity, manpower requirements and the transfer 
equipment required will be taken into account in order to determine whether the actual rates 
charged will be lower than the rates set forth in Item 120. Any truck detention charges incurred 
during the loading or unloading process and any overtime charges (Item 150) will be the 
responsibility of the shipper. However, charges for the services listed below shall be no 
greater than that set forth below, except as otherwise agreed upon by GU and shipper.. 

For safety reasons, GUBT procedures require that at least two (2) qualified people be 
present during the transfer of any non-self load products. A truck driver on site qualifies 
as one of these people only if they have the necessary training and qualifications 
confirmed by their parent company. For self-load products only one (1) terminal operator 
employee, or one (1) qualified truck driver, will satisfy the safety requirement. 
Transfer rates may not be included or bundled with any charges for accessorial eqUipment or 
capital improvements that may be required in order to enable GU to handle the transfer of a 
commodity. GU retains sole discretion whether to make any such capital improvements or 
acquire any such accessorial equipment that may be requested by a shipper and, if GU does 
proceed, to establish charges and rates, in addition to the rates established by this Tariff for 
services related to the transfer of the commodity, for such improvements or equipment. 

ITEM 120 

A. BULK TRANSFER CHARGES 

Applicable on shipments transferred from rail car to truck at the facilities listed in Item 110.
 
On commodities transferred in bulk, the following charges, subject to a minimum weight
 
of 45,000 pounds per truckload per transfer, will be assessed for transfer at all
 
Grafton and Upton Bulk Transfer facilities.
 

DRY BULK 
Per 100 pounds 

Mechanical Conveyor or Auger Transfers $0.35 
Plastics ( STCC 28-211-XX )Transfers $0.40 
Pressure Differential Transfers $0.35 
Other dry Bulk Products $0.40 
Hazardous Solids (Other than flammables) $0.47 
Self- Loading [Non-hazardOUS products only] $75.00 per trailer 

LIQUID BULK (OTHER THAN LPG) 
Per 100 pounds 

Non-hazardous Liquids $0.38 
Hazardous Liquids (Other than flammables) $0.47 
Flammables (Individually Priced) 

(Continued on next page) 
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TARIFF GU5000
 
RULES AND OTHER GOVERNING PROVISIONS
 

GENERAL RULES AND REGULATIONS
 

ITEM 120 (continued) 
SPECIAL SERVICES 

Additional scale weights $25.00 per weight 
*first set of weights (inbound/outbound) included in transfer 

Tank Car Heating Charge (Individually Priced) 
Recirculation Charge $35.00 per hour 
Inert Gas supplied by shipper or beneficial owner $60.00 per application 
Replenishment Loading $500.00 per Trailer 
Load Samples $18 per sample 

NOTE 1: The 49 Code of Federal Regulations, Table 172.101 (Hazardous Material 
Table), as may be revised from time to time, will be used to determine if a 
product is hazardous. GU reserves the right to refuse to handle ANY 
commodity at a GUBT. Only authorized Terminal Operator personnel may 
transfer hazardous commodities. No fully or partially loaded tank trailers of hazardous 
materials are allowed on GUBT property while the facility is closed, unless 
authorized by Operator and GU in writing. 

NOTE 2: Multiple commodities may be loaded in a compartmentalized trailer for a 
charge of $60.00 for each additional commodity or compartment loaded. 

B. PELLET TRANSFER/BAGGING 

Applicable on dry products transferred from rail and bagged at the Grafton Upton transfer/bagging 
facility in West Upton, MA. 

On commodities transferred in bulk and bagged, the following charges, subject to a minimum 
weight of 180,000 pounds per transfer, will be assessed for transfer: 

Transfer and Bagging $30.00 per ton 

NOTE 1: Per Ton Charge includes product transfer from Railcar to transfer silos, 
product handling from silos to bagging, shipping pallets, bag stacking on pallets, 
plastic protective pallet storage cover, shipping shrink wrap, loading finished pallets 
onto trucks. 

(continued on next page) 
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ITEM 120 (concluded) 

Product holding for Loading: 
Inbound 
Outbound 
Shipping Dock Occupancy Charge 

$3.50 per pallet 
$3.50 per pallet 
$3.50 per pallet 

C. LPG 

Transfer from railcar to truck 
Per gallon 
$.0575 

D. BILLING OF CHARGES 

Unless arrangements to the contrary are made prior to shipment, charges for terminal 
services described herein will be billed to the shipper or beneficial owner by the Terminal 
Operator, as the agent for GU, except that Track Occupancy Charges (Item 140) will be charged, 
established 
and billed by GU through its third party billing agents. 

If credit privileges are granted (a determination made on an individual basis), terms for 
the payment of Track Occupancy Charges will be 15 days from the invoice date. 

ITEM 125 
TERMINAL SERVICES 

I. COMMODITY SAMPLING and INSPECTION 

Transfer charges in Item 115 include the visual inspection of the exterior of the
 
railcar, and the exterior of the trailer.
 

GU reserves the right to take samples of any
 
commodity transferred at GUST facilities for its own purposes.
 

Top sampling of railcars must be agreed upon in advance. Sample containers must be
 
provided by Shipper at its cost. If a sample is requested, it must be taken at time of
 
transfer;
 
any samples that are requested to be taken at another time will be performed at
 
a charge of $50 per car.
 

II. SPECIAL SERVICES 

Services beyond the scope of those customarily provided by a terminal will be 
priced on an individual basis. 
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TARIFF GU5000
 
RULES AND OTHER GOVERNING PROVISIONS
 

GENERAL RULES AND REGULATIONS
 

ITEM 130 

TERMINAL LIABILITY 

I. LOSS OF WEIGHT 

Allowable transfer losses will be one percent ( 1% ) of the weight of the 
commodity on a six-month (January-June, and July-December) cumulative basis 
per shipper, per GUST, and such loss will be considered standard operating loss 
not assessable against GU ( See note) 
NOTE 1: Greater loss allowances may be required as a condition of 
acceptance for specific products when handling characteristics 
preclude complete unloading of the trailer or the railcar. 

III. LIABILITY LIMITS 

The liability of GU with respect to activities and services at GUSTs shall be limited to the 
negligence of GU in the performance of the services described in this tariff. 
Furthermore, neither GU nor the Terminal Operator shall be liable for 
consequential, indirect, special or punitive damages, interest, attorneys fees, or 
any amount in excess of product or car owner's actual loss concerning the 
commodity shipped or the equipment utilized. 

IV. CLAIMS 

Only one claim for loss, damage and/or injury may be filed for each rail car 
handled under this tariff. No claim will be paid which is filed more than nine (9) 
months after product delivery or release of car from the terminal, whichever occurs first. 
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TARIFF GU5000
 
RULES AND OTHER GOVERNING PROVISIONS
 

GENERAL RULES AND REGULATIONS
 

ITEM 140 
TRACK OCCUPANCY CHARGES, DEMURRAGE, AND RELATED CHARGES 

A. PRIVATE CAR TRACK OCCUPANCY CHARGES 

This item will apply on private cars (See Notes 1 and 2)
 
constructively placed or actually placed at a GUST in lieu of demurrage provisions in Tariff
 
GU 3000- series. Track occupancy charges will be billed to and collected from shipper or
 
beneficial owner of the Commodity on behalf of GU by the Terminal Operator.
 

Once a rail car is constructively or actually placed (See Note 2), "free time" (Including
 
Saturdays, Sundays and Holidays) will be allowed as follows:
 

Car Type Free Days Days 11 through 40 All Subsequent Days 
Covered Hopper Cars 10 $50 per day $90 per day 
Tank Cars 10 $50 per day $90 per day 

B. RAILROAD CAR DEMURRAGE 

All railroad owned or controlled cars (See Notes 1 and 2) will be subject to demurrage 
under the provisions of Tariff GU 3000-Series. Demurrage charges will be billed to and 
collected from the shipper or beneficial owner of the Commodity. 

C. NOTES AND OTHER CHARGES 

NOTE 1: A private car is a railcar bearing other than railroad reporting marks 

NOTE 2: Constructive placement is the date the railcar is available to be switched into 
the GUST Terminal. Actual placement is the date the railcar was physically 
placed in the GUST Terminal. 

NOTE 3: When a railcar is constructively or actually placed at a GUST and 
subsequently reshipped without any transfers having been made, a facility 
charge of $500 will be assessed to the party issuing the reshipping 
instructions, in addition to all other applicable charges. 

TARIFF GU5000
 
RULES AND OTHER GOVERNING PROVISIONS
 

GENERAL RULES AND REGULATIONS
 

ITEM 141­
GRAFTON & UPOTN RAIROAD BULK TERMINAL: LPG TERMINAL 
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The Grafton and Upton Railroad Sulk Terminal LPG Terminal located in North Grafton, Massachusetts is 
not a self-unloading facility, All terminal handling will be performed by the Grafton and Upton Railroad by 
a Terminal Operator acting under the direction and control of GU. The following guidelines are applicable 
when shipping to the GUST LPG Terminal: 

A. PRODUCT SPECIFICATIONS 

All railroad tank cars received by the Grafton & Upton Railroad's GUST North Grafton LPG 
Transfer Terminal ( LPG Terminal) shall meet GPA Publication # 2140 specifications for HD­
5 propane. Additionally the vapor pressure at 60 degrees F shall be within the range of 50 psi 
to 80 psi for the product to be accepted at the Terminal. All product delivered to the LPG 
Terminal shall be ODORIZED and meet or exceed the minimum level of odorization as 
stated in the Department of Transportation Code of Federal Regulations, 49 CFR 
173.315(b)(1 ). 

B. NON-COMPATIBLE PRODUCT 

Shipper will be responsible for any Product that is delivered to LPG Terminal that does not 
meet the Terminal specifications set forth in Item # 141. LPG Terminal will provide Shipper 
with one of two options to handle the non-compatible Product: (1) The Terminal will retum 
the product to origin, freight collect or pre-paid by Shipper or (2) Shipper will pay the LPG 
Terminal the actual cost for disposal plus handling and maintenance charges associated with 
the disposal of the non-compatible Product. 

C. PRO~'ECTED VOLUME REQUIREMENTS 

During the first week of each calendar month, shippers must advise GU and the Terminal 
Operator of their projected volume to be delivered to the Terminal during the following 
calendar month. A shipper may deliver volume in excess of any such projected volume only 
with the prior consent of GU and the Terminal Operator. 

D. TRANSFER CHARGES 

The Terminal Operator, as the agent for GU, shall invoice the Shipper at the time of the 
receipt of the Shipper's LPG tank cars on the GU railroad property. A transload fee (as listed 
in ITEM # 120) on a cents per gallon basis to perform the off-loading and transfer operations 
will be billed. Such fee will include the truck loading fee and operations performed by the 
Terminal operator. 

E. WINTER PERIOD CHARGES 

If, during a single calendar month in the period of November through February, the Terminal 
receives in excess of the average monthly volume delivered to the Terminal by the same 
Shipper during the preceding period of May through August, a charge of eight ( 8 ) cents per 
gallon in addition to all other charges shall apply to such excess volume. 

(continued on next page) 
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RULES AND OTHER GOVERNING PROVISIONS
 

GENERAL RULES AND REGULATIONS
 

(concluded) 
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F. MEASUREMENT AND DEDUCTIONS 

All product received at the LPG Terminal is subject to a 1% loss allowance deducted from the 
listed gallons on the bill of lading. Should the measured gallons be less then the net gallons ( 
bol gallons minus the 1 % shrink) an adjustment in the Shipper's inventory will be made 

G. PRODUCT AVAILABILITY AND OVER LIFT OF PRODUCT 

The Terminal Operator shall maintain records showing the volume of LPG delivered to and 
removed from the Terminal by each shipper so that at any given time the Terminal Operator 
and shipper will know the volume of LPG credited to each shipper's inventory account. 
Product shall be credited to Shippers Terminal account when Shippers tank cars arrive on the 
GU property after the interchange with the CSX Railroad. All LPG received at the Terminal 
from any shipper shall be commingled and treated as a fungible commodity for purposes of 
transfer operations at the Terminal. No truck shall be loaded from any Shipper's inventory 
account if the volume remaining in the Shipper's account is less than 8,500 gallons without 
prior approval of GU. 

ITEM 150 
HOURS OF SERVICE & OVERTIME CHARGES 

Normal working hours at the GUST Terminals are from 7:00 A.M. to 6:00 P.M., exclusive of 
Saturdays, Sundays and Holidays (See Item 185). 

All loading, unloading, & service must be ordered before 5 p.m. the day prior to the day 
that loading, unloading, & service is needed. Every attempt will be made to 
accommodate emergencies and requested times, but loading spots and other 
circumstances may require occasional modifications of requested times. 

When service is required prior to 7:00 A.M. or after 6:00 P.M., arrangements must be 
made with the Terminal Operator in advance. When loading, unloading, & services are to 
begin after 5 p.m., written authorization for overtime to complete the process (if required) 
must be submitted before the process begins. The charge for services before or after 
normal working hours will be at a rate of $60 per person per hour or fraction thereof, in 
addition to all other applicable charges (See Exception). 

When service is requested at the GUST on Saturdays, Sundays or Holidays 
(See Item 185), or when terminal personnel are required to make an extra trip to the 
terminal rather than performing continuous service, arrangements must be made in 
advance with the Terminal Operator. The charge for this service will be $60 per hour per 
person subject to a four (4) hour minimum per person, in addition to all other applicable 
charges for service provided. 

Authorization for overtime must be received in writing from the party responsible for 
paying terminal service charges. 

EXCEPTION: No additional charges will be assessed if the motor carrier is at the 
GUST and ready for loading before 4:30 P.M., and the delay causing the overtime 
is the fault of the Terminal Operator. 

TARIFF GU5000
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GENERAL RULES AND REGULATIONS
 

ITEM 160 
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ORDER PLACING 

The shipper or beneficial owner will be responsible for providing GUST with the name of the 
motor carrier authorized to transport the product, along with product transfer instructions. Such 
instructions may be initiated verbally but must be confirmed via facsimile, written communication, 
or through electronic means. Neither GU nor the Terminal Operator will be responsible for any 
problems concerning the shipment and performance of terminal services when the Terminal 
Operator has not received facsimile confirmation, or electronic communication covering each 
separate trailer from or to which Commodity is transferred. 

ITEM 165 
RAIL CAR ARRIVING AT TERMINAL WITHOUT FULL WRITTEN DESCRIPTION OF 
LADING 

Any railcar arriving at a GUST without full written description of lading will be held at 
shipper's expense awaiting adequate and proper description or further instructions on 
disposition of lading. If such written description shows that the commodity is not one 
approved for transfer, that railcar will be released to shipper for disposition, subject to all 
applicable terminal charges, along with any other charges to which GU might be entitled. 

ITEM 185 
HOLIDAYS 

Wherever in this tariff reference is made to "Holidays" it means the following: 

New Years Day Thanksgiving Day 
President's Day Thanksgiving Friday 
Good Friday Christmas Eve 
Memorial Day Christmas Day 
Independence Day New Years Eve 
Labor Day 

(See Note) 

NOTE: In the event one of the above Holidays occurs on a Sunday, the following Monday 
will be considered as the Holiday for the purpose of this tariff. 

ITEM 190 
EXPLANATION OF ABBREATIONS 

ABBREVIATION EXPLANATION 
BOE Bureau of Explosives 
COL Commercial Driver's License 
GU Grafton and Upton Railroad 
MSDS Material Safety Data Sheet 
NSO National Service Order 
PPE Personal Protective Equipment 
RER Railway Equipment Register 
STB Surface Transportation Board 
STCC Standard Transportation Commodity Code 
GUBT Grafton and Upton Bulk Transfer 
UFC Uniform Freight Classification Committee, Agent 

THE END 
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