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SURFACE TRANSPORTATION BOARD

Docket No. FD 35752

Grafton & Upton Railroad Company--
Petition for Declaratory Order

REPLY OF
THE TOWN OF GRAFTON, MASSACHUSETTS, and
ROBERT S. BERGER, ZONING ENFORCEMENT OFFICER

Respondents, the Town of Grafton, Massachusetts, and Robert S. Berger, its Zoning
Enforcement Officer (together "Grafton"), pursuant to 49 C.F.R. § 1104.13(a) and the Board's
Decision, served August 2, 2013, reply to the Petition for Declaratory Order of the Grafton &
Upton Railroad Company ("G&U™). filed July 23, 2013.

The Petition for Declaratory Order was not filed by G&U of its own volition. Rather, the
railroad was directed to file it within 45 days’ time by Order of the Superior Court for Worcester
County, Massachusetts, entered June 12, 2013. The Court has stayed its proceedings pending
receipt of the Board's Decision. Grafton concurs in the need for a declaratory order proceeding
by the Board to resolve the long simmering dispute between the parties. Grafton, however,
respectfully asks that the Board deny G&U’s request for expedited handling and an expedited

decision' because of the lack of credibility of the G&U’s new “plan” for financing and operating

the propane transloading facility in North Grafton, and because of the paucity of information

"1t is with some temerity that G&U requests that the Board to process the case “expeditiously”
when G&U itself waited nearly the entire 45 days allotted by the Court to file its Petition for
Declaratory Order.




G&U has thus far provided concerning that "plan". For the reasons set forth below, Grafton
respectfully requests that the Board institute a declaratory proceedings, deny G&U's plea that it
receive expedited handling and an expedited decision and establish a reasonable procedural

schedule.

PROCEDURAL BACKGROUND

This case arrives before the Board by a rather circuitous route. Grafton originally sought
to file a petition with this Board nearly eight months ago in December of 2012, just weeks after
first learning about G&U’s imminent plan to construct what would be the largest liquefied
petroleum gas ("LPG") facility in the Commonwealth of Massachusetts,. Having learned of the
plan only in its very late stages, Grafton applied for and received an emergency injunction from
the Worcester Superior Court, enjoining the delivery of the propane storage tanks and other
construction, while it petitioned this Board for review. G&U, however, immediately removed
the case to Federal Court and strenuously objected to Grafton’s motion to refer the matter to the
Board under the doctrine of primary jurisdiction. The Federal Court denied Grafton’s motion
and held an expedited trial on the merits of the preemption issue in January of 2013. Several
months after the close of evidence, the Federal Court remanded the matter to Worcester Superior
Court for lack of federal jurisdiction.

The Worcester Superior Court issued its Order of Reference to this Board on June 12,
2013. G&U filed its petition on July 23, 2013. In his Verified Statement attached to the Petition,
Mr. Jon Delli Priscoli, owner, CEO and President of the G&U, declares: "From the outset of the
planning for the propane transloading facility, G&U intended to structure the operations so that
federal preemption would apply and so that it would be unnecessary to obtain approvals or

preclearances for the construction and operation of the facility from the Town of Grafton (the



'Town' or 'Grafton') and other state or local agencies. In particular, the transloading subcontract
and other agreements established that the transloading would be under the direction and control
of G&U.” Verified Statement of Jon Delli Priscoli (“Priscoli V.S.”), attached to G&U’s Petition,
atp. 5,9 12. Yet when it came time to comply with the Order of the Superior Court for
Worcester County, approximately one week before filing its Petition for Declaratory Order with
the Board, G&U suddenly discarded the structure of the planned operation, purporting to
unilaterally terminate the transloading and other agreements it had negotiated with third parties
over the past several years for the financing, constructing, and operating of the facility because
clearly G&U did not wish the Board to see those agreements. And in direct contradiction to the
very recent sworn testimony of G&U's executives, G&U now claims before the Board that it is

fully able to finance, construct, and operate the propane transloading facility all by itself

STATEMENT OF THE FACTS

A. The Parties

The Town of Grafton is a semi-rural town of approximately 18,000 people, situated 40
miles west of Boston. Like most New England towns, its Chief Executive is a volunteer Board
of Selectmen (BOS), made up of five elected town residents. Affidavit of Tim McInerney, q 1.

G&U is a 16.5-mile railroad extending between connections with CSX Transportation,
Inc. ("CSX"), at both the Towns of Grafton and Milford, Massachusetts. Mr. Priscoli is the
President and Treasurer of a real estate development company, First Colony Development, and is
a real estate developer who has been in the commercial real estate development business for

thirty years. Board of Selectmen of Grafton v. Grafton & Upton Railroad, U.S.D.C. No. 4:12-

CV-40164, (hereafter referred to as “Grafton v. GURR, U.S.D.C. proceedings,”) Docket # 50,



Defendant, Grafton & Upton Railroad Company’s Proposed Findings of Fact § 3. In 2008, Mr.
Priscoli acquired the G&U. Priscoli V.S. q 3.

B. The Propane Transloading Facility Plan

In or around 2010, G&U began to explore the development of a propane transloading
facility. G&U’s Proposed Findings of Fact, § 5. As aresult of an introduction by CSX, G&U
began negotiations with representatives of Spicer Advanced Gas ("Spicer”), a propane dealer
based in Groton, Connecticut, with experience and expertise in connection with transloading
operations. Petition, p. 7; Priscoli V.S., § 7; Moffett V.S.4 6. In addition, LPG Ventures
(“LPG”), a design and construction firm that constructs propane transloading facilities, was
retained by G&U to prepare the plans for the propane transloading facility. Priscoli V.S., q 8.

LPG estimated the total cost of the North Grafton propane transloading facility at
approximately $5 million. G&U did not have the funds from any “internally generated source”
and could not obtain the funds “in any traditional form on reasonable terms and conditions from
commercial lenders.” Petition at 7; Priscoli V.S. at § 10. In fact, in Mr. Priscoli’s “greatly
experienced” opinion, “this project would be unfinanceable conventionally today until—until it
had a proven three to four year track record of business and P and L statements and all that.”

Grafton v. GURR, U.S.D.C. proceedings, Testimony of Jon Delli Priscoli, 1/16/13, pp. 34. G&U

also did not have the propane rail cars or other specialized propane equipment and felt it needed
a volume supply commitment. Id. at 34-35. Thus, to secure the additional financing, equipment,
and propane supply, G&U entered into negotiations with Spicer and NGL Terminals Co.
("NGL"), a Canadian propane supplier and wholesaler. Petition at 7; Priscoli V.S. at § 10.

C. The Contract Documents




The negotiations resulted in the execution of a Letter of Intent dated April 6, 2012, see
Priscoli V.S. at § 10, 2 a Memorandum of Understanding (“MOU”) dated August of 2012, and
three agreements negotiated in September and October of 2012: Terminal Transloading
Agreement (“Transloading Agreement”), Confidential Rail Transportation Contract (“Supply
Contract”), and Financing, Development, and Construction Agreement (“Finance Agreement”).?
These contracts were executed by and between G&U and three new entities that Spicer and NGL
had recently jointly created: the financing entity, GRT Financing, LLC ("GRT"); the transloader,
All American Terminals, LLC ("AAT"); and the supplier, Patriot Gas, LLC; referred to
collectively by G&U as “the Propane Companies.” Petition, pp. 7-8; Priscoli V.S., § 10.

The MOU set forth the negotiated arrangements and the respective roles of the entities
“to plan, finance, construct, and operate a liquid petroleum gas distribution and terminal facility”
at 42 Westboro Road. Exh. B at 1. Although the Transloading Agreement dutifully recites that
AAT shall provide transloading and other services “for and under the auspices and control of the
Railway,” Exh. C at §1(A)(i), the actual provisions of the contract documents demonstrate that
G&U would not retain control of the facility. To the contrary, in numerous ways, the contracts
disclose a structure that runs afoul of the Board’s long-standing prohibition of transloading
operations that are mere pretexts for the operations of non-railroad controlled entities.®

D. The Fire Safety Analysis

In October of 2012, a Fire Safety Analysis ("FSA") authored by a consultant on behalf of

G&U was submitted to the State Fire Marshall’s Office, which was charged with reviewing the

2 Despite an order by the Federal Court to disclose all agreements between G&U and the other
parties involved in the facility, the Letter of Intent referenced in G&U’s petition has never been
produced by G&U, and G&U has chosen not to attach it to its Petition.

* These Contracts are attached hereto as Exhibits B through E.

*See Exh. F, Grafton v. GURR, U.S.D.C. proceedings, Docket # 52, Plaintiff’s Requests for
Findings of Fact and Rulings of Law, at pp. 15-29.




FSA. Petition, p. 9; Godfrey V.S., §4. The review raised serious concerns. Affidavit of
Timothy Mclnerney, § 17. Specifically, the conceptual drawing submitted with the FSA was
several months out of date; the FSA significantly overstated the number of first responders
available to respond to any incident at the propane facility; there was reliance in the FSA on
safety measures that were not included in the actual plan; and the FSA referenced a different
version of the National Fire Protection Association Standard 58 Liquefied Petroleum Gas Code

(“NFPA-58”) than the one Massachusetts used. Grafton v. GURR, U.S.D.C. proceedings,

Testimony of Jacob Nunnemacher, 1/16/13. Accordingly, the State Fire Marshall’s Office
requested that Mr. Godfrey address the issues identified and resubmit the FSA.. Id.’
ARGUMENT
G&U HAS NOT PRESENTED ANY EVIDENCE TO MEET ITS BURDEN OF
ESTABLISHING THAT ITS PROPOSED TRANSLOADING OPERATION IS
ENTITLED TO FEDERAL PREEMPTION.
In order to qualify for federal preemption under section 10501(b), the railroad must

demonstrate that the activities at issue constitute transportation and will be performed by, or

under the auspices of, a rail carrier. The City of Alexandria, Virginia, STB Finance Docket No.

35157, Decision dated 2/17/09, at 2; Grafton & Upton Railroad v. Town of Milford, 417

F.Supp.2d 171, 176 (D. Mass. 2006); Texas Central Business Lines Corp. v. City of Midlothian

669 F. 3d 525, 530 (5" Cir. 2012). There has been no dispute that G&U is a rail carrier.

> G&U states that “The plans for the configuration, construction and safety features of the facility
are the same plans that have been provided to and shared with the Town and other state and local
regulatory agencies.” Petition, p. 15. In fact, Grafton has received multiple (at least three)
versions of drawings that conflict and show equipment and structures in several locations.
Affidavit of Tim McInerney at § 21. These drawings are general site plans, not the detailed
drawings, narrative, specifications, and cut-sheets on all the mechanical operations of the facility
that would inform Town and fire safety personnel what they would need to respond to an
emergency at the facility. Id.



However, Congress intended the transportation and related activities undertaken only by rail
carriers to benefit from federal preemption; it “did not mean such preemption to extend to

activity related to rail activity undertaken by non-rail carriers.” Grafton & Upton, 417 F. Supp. at

176-77 (affirming the Board’s determination that G&U’s rail/truck transloading activities would
not be conducted by the railroad, noting that G&U “‘has changed the legal dynamic of its
relationship with [the third party] the suit the circumstances.”).

In the federal trial, it was the second criterion of the preemption analysis that Grafton
challenged because the Transloading Agreement and other contracts established that the
transloading facility would not be run by, or under the auspices of, G&U, but rather by Spicer,
NGL, and the entities they had created, see Alexandria, at 2. Grafton argued that the propane
transloading activity was not entitled to federal preemption. Presumably recognizing that its plan
could never pass muster before the Board, G&U now submits that it simply has shredded those
contracts and that it will finance, complete the facility's construction and run the facility all on its
own. However, G&U’s own testimony at the Federal Court trial and its maneuvers relative to
the planning of the facility bring into serious doubt the feasibility of this declaration as well as its
veracity.

a. A “Fact Intensive Inquiry” Relies on the Presentation of Facts.

When examining this case in light of the Board’s precedents, it immediately becomes
clear that the “case by case, fact intensive inquiry” used to determine the existence and extent of
the Board’s jurisdiction requires something not present here, namely, facts. When making
determinations regarding preemption, and the far reaching, real-world consequences of those
determinations, the Board carefully has considered the relationships between railroads and their

contractors, shippers and suppliers of product, truckers and other customers, and the many terms



of the proffered financing documents, construction agreements, transloading agreements,
operating agreements, leasehold interests, equipment leases and liability arrangements. See, e.g.,

Town of Babylon and Pinelawn Cemetery, STB Finance Docket No. 35057, 2008 WL 275697,

*3 (February 1, 2008); Alexandria. The Board and the courts facing this question have not
hesitated to look behind mere recitations to the actual terms of the agreements involved.

For example, in Town of Babylon, the railroad made representations concerning its plan,

which it had revised in response to prior Board decisions determining that preemption did not
apply. Id at p. 4. The Board, however, found that the railroad’s representations were not
supported by the actual terms of the Amended Agreement. Id. at 5. Here, we have only the
railroad’s representations. Its mere labeling of its intentions to run the facility as a “plain
vanilla” propane transloading operation, however--supported by nothing whatsoever that reveals
any actual terms of the new plan--is simply insufficient. As the court stated in a case concerning

this very railroad, “Grafton has offered nothing more than its word . . . .” Grafton & Upton

Railroad, 417 F.Supp.2d at 178; see also Grafton & Upton Railroad, STB Finance Docket,

Decision dated 8/11/04. In that case, both the court and the Board found that G&U’s word was
not enough.

Moreover, the Petition itself does not make clear that the participants in the deal have
actually changed. Rather, G&U states that it will have no further involvement with “the Propane
Companies,” suggesting that Spicer’s and NGL’s financial and other contributions were all for
naught, and that those entities will have no further involvement with the propane tranloading
facility in North Grafton. Petition at 2. However, the petition carefully defines “the Propane
Companies” as the “entities that were jointly owned by NGL and Spicer,” a definition that does

not include the parent companies themselves. Petition at 7. Thus, the representation that the



“effect of the Termination Agreements is to eliminate any participation by or role of the Propane
Companies,” Petition at 12, does not necessarily mean that NGL, Spicer, and the officers that
have thus far collaborated with G&U will have no future involvement with this propane facility.®
Given the lack of information provided by G&U concerning its 5 week old “plan,” the Board

should reject G&U’s request to decide this matter expeditiusly.

b. The Requested Relief is Contrary to the Court Order Referring this Matter to
the Board and any Harm to G&U from Delay is Self-Visited.

The Worcester Superior Court’s Order of Reference to this Board, which was authored by
G&U’s own attorney, states in relevant part that by agreement of the parties, G&U will file a
Petition for a Declaratory Order with the Board seeking a determination of whether the
provisions of the ICCTA apply to the construction and operation of G&U’s proposed propane
transloading facility in North Grafton. Petition, Exh. C. Nowhere in that Order of Reference did
the parties agree, or the Court suggest, that the declaratory proceedings should be expedited or
abbreviated in any way. Id. Grafton objects to any expedited review and instead respectfully
requests that the Board institute a declaratory order proceeding that is broad, comprehensive, and
unrestricted and that requires G&U to divulge the details of its suddenly arrived at new plan.
Grafton sought over eight months ago to bring this matter before the Board, and G&U chose
strenuously to object and instead take this matter through a trial at Federal Court. And, most
recently, G&U changed its transloading plan wholesale. Despite all of this G&U has the
audacity to suggest that delay has been caused by the Town.

As it has from the inception of this case, G&U complains loudly that the delays are

causing them to lose business opportunities. However, based on the conduct of G&U and Mr.

¢TIt is telling that not one of the July 15, 2013, letters terminating the prior agreements was sent to
NGL. See V.S. Priscoli, attachments B through E.

10



Priscoli in particular, any hardship G&U experiences is completely a problem of its own
making.” Grafton vigorously disputes G&U’s claims that it kept the Town informed and
apprised of the proposed plans for the propane facility. See Affidavit of Tim Mclnerney, 4 2-

20; Grafton v. GURR, U.S.D.C. proceedings, Testimony of Kevin Mizikar and Fire Chief

Michael Gauthier, 1/15-16/13. Likewise, the record reveals that even after the FSA was
submitted to the State Fire Marshall’s Office in late October of 2012, G&U stonewalled the
Town’s efforts to assess its claim to preemption by refusing to provide even a redacted version of
the Transloading Agreement without a promise of confidentiality, instead proffering James
Howard’s “summary” of the terms thereof, which bear almost no relationship to the actual terms
of the Transloading Agreement finally produced during the Federal Court proceedings.
Affidavit of Tim Mclnemey, 9 2-20 and attachment 1. Additionally, on several occasions
during the brief time period that the BOS had to assess the situation and determine the most
responsible course of action, Mr. Priscoli suggested that, if the BOS objected to his plans, he
would simply transload the propane using “mobile carts,” which he suggested had safety issues
but were somehow not amenable to a preemption challenge. 1d., § 14. This was a clear attempt
to bully the BOS from looking further into the matter. The true character of Mr. Priscoli and his

propensity to threaten Town officials was demonstrated clearly the day that the Cease and Desist

7 Additionally, contrary to current suggestions that an expedited decision is necessary for the
crucial Fall period, Mr. Moffett actually states that the “fall and winter months are the busiest
time for delivery of propane, but the process . . . begins much earlier in the year. Retailers and
wholesalers must make commitments to provide and purchase propane beginning in April of
every year to be sure they will have adequate supplies for their customers.” Petition, Moffett
V.S. at 5, § 12; see also Grafton v. GURR, U.S.D.C. proceedings,, G&U’s Motion for Order on
Request for Preliminary Injunction, filed 3/29/12 (strenuously arguing that the Court should
allow construction to proceed immediately due to the impending critical “April contracting
period™). Therefore, based on G&U’s own evidence, there is certainly time for more than a
cursory review by this Board.

11



Order was issued when he went to the Town Hall, stating that the Town had started a “nuclear
war’’ that he “intended to win,” and that he would “bury” towns that work against him. Exh. G,
Affidavit of Kevin Mizikar, 9 16, 17.

In its Petition, G&U stretches the facts to the absolute limit and hurls the accusation that
the Town—public officials sworn to uphold the law—is simply acting in a “purely pretextual”
manner with the “ultimate intention . . . to preclude such transloading by any means available.”
Petition at 23, n. 7. But attempting to display this record in even the most flattering light
conceivable cannot obscure the truth: Grafton did not know what G&U’s plans were until the last
possible minute, and that was no accident. As a direct result of the fact that it has not been kept
appraised of the G&U’s plans, Grafton responsibly sought more information, as well as
injunctive relief maintaining the status quo since construction of the propane transloading facility
was imminent, so that the validity of the railroad’s preemption claim could be properly assessed.
G&U strenuously objected to the Board’s review, however, liking its chances better before a
Federal Court that had admittedly never dealt with the issue of federal preemption under the
ICCTA. Now that it lost its gamble and ended up in front of the Board despite its strategic
maneuvering, it claims to have torn up the documents on which this entire venture was based,
offering no substance in their place. On this record, it is astonishing that G&U would complain
about delay.

c. The G&U’s Course of Conduct in this Matter Requires that the Board Carefully
Scrutinize all Representations Made by the Railroad.

Instead of giving expedited and abbreviated examination of this matter as G&U asks the
Board carefully should scrutinize the new “plan” in light of the history of this case, which
suggests strongly that there may again be more going on than the railroad is currently choosing

to reveal. The Board should recognize the lack of credibility of G&U, both because of the lack

12



of forthrightness with which it has operated thus far, and also because its new “plan” just does
not comport with common sense.

Specifically, the statement that “G&U intends to proceed with the completion of the
construction and operation of the transloading facility with its own resources and employees,”
Petition, p. 12; Priscoli V.S., p. 9; Moffet V.S. p. 6, strains credulity in light of the statements
and testimony given just months ago by G&U's executives that it could not finance the facility
using any traditional method without several years of a proven track record. At page 10 of his
Verified Statement, Mr. Priscoli acknowledges that it would take approximately $3 million to
acquire the four 80,000-gallon propane storage tanks and related equipment and to complete
construction of the propane transloading facility, including completion of the track work in the
yard. G&U states that it will be able to bear these expenses from a combination of (a) current
cash flow from other operations . . . (b) by placing new financing on the railroad, which currently
does not have any third-party financing, or (c) by financing on reasonable terms and conditions
from other business entities that I control.” Priscoli V.S. at § 20. G&U's Petition for Declaratory
Order, however, includes no tax returns, balance sheets, or income statements from any company
owned or controlled by G&U or Mr. Priscoli which would support Mr. Priscoli's optimistic
projections that he can suddenly raise over $3 million to construct and operate this facility. In
fact, G&U itself doesn't own all that much unencumbered property. G&U doesn't own the 33-
acre transloading terminal in Upton; it merely leases it. Moreover, G&U is busily engaged in
upgrading its line to Milford where it hopes to service a large warehouse. What other properties
Mr. Priscoli controls he does not say, and whether any bank would grant a loan secured by those
properties is altogether uncertain in these unsettled times. It was only a little over a year ago that

G&U had to turn to NGL and Spicer to secure the financing of the $3.2 million required to
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acquire and install the four propane storage tanks and related equipment and to otherwise ready
the North Grafton propane transloading facility because, by Mr. Priscoli’s own “greatly
experienced” opinion, the project “would be unfinanceable conventionally.” For all we know,
Mr. Priscoli may turn to NGL again; nothing he has proffered prevents him from doing so.

In short, this new financing “plan” is not credible. Simply stating that it will rely on
“financing sources that will not involve the Propane Companies” is hardly the presentation of a
plan replacing the GRT Financing Agreement to finance the largest LNG facility in
Massachusetts.

Likewise, G&U also stated during the Federal Court proceedings that it required the
expertise of Spicer to run the facility, since Spicer has been involved in handling propane “for

over a hundred years.” Grafton v. GURR, U.S.D.C. proceedings, Testimony of Priscoli, 1/16/13,

transcript at 25; GURR’s Requests for Findings and Rulings, § 8 (“Spicer is a retail propane
company that has been in the propane business since the 1960’s. Holstein oversees certain

aspects of the Spicer business, including safety and regulatory compliance™); Grafton v. GURR,

U.S.D.C. proceedings, Motion Hearing, 12/21/12 (“Spicer Gas has a lot of experience. They’re a
big company. So they are involved for the purpose of lending their expertise in making sure that
the gas gets pumped properly, which I would assume is in the Town’s best interests having
someone who knows what they’re doing actually pumping the gas.”). G&U now attempts to
replace the 26 page Transloading Agreement with its “belief” that it “can identify and retain
qualified employees who will be knowledgeable and experienced with respect to the operation of
such facilities.” Petition at 13.

This is a rather stunning belief in light of Mr. Priscoli’s testimony just a few months ago:

in response to his counsel’s question “why did the ratlroad elect to do the transloading through a

14



subcontractor?” Mr. Priscoli stated, “Because we don’t have that experience.” Grafton v.
GURR, U.S.D.C. proceedings, Priscoli Testimony 1/16/13, Transcript at 46. Motion Hearing,
12/21/12  This “belief” is also surprising that the fact that, in another proceeding currently
pending before the Board involving G&U's operations in the neighboring Town of Upton, Mr.
Priscoli stated that G&U hired a transloading company because it lacked the experience and
personnel to handle the transloading of chemicals classified as hazardous materials. See STB
Finance Docket No. 35652, Reply of GURR 2/25/13, Priscoli Supplemental V.S. at p. 2 (“I
understood that companies owned by Mr. Dana had extensive experience transloading bulk
commodities, including both hazardous and nonhazardous liquids, from railcars to trucks. I also
recognized that at that time G&U did not have experience in such transloading operations.”).

At page 6 of his Verified Statement, Mr. Eric Moffett, Vice President of Business
Development for the G&U, states, "G&U will assume direct responsibility for the invoicing and
collection of payments for the transloading services in accordance with Tariff 5000-A and any
other arrangements made with propane customers." Significantly, G&U's Petition for
Declaratory Order does not have attached to it a copy of Tariff 5000-A. See Exh. H, Tariff
5000-A. The tariff contemplates the use of a Terminal Operator. 1d. Indeed, Item 115 C.
Unloading of Rail Cars, specifically provides, in part, "Charges for unloading railcars to trucks . .
. will be billed and collected by the Terminal Operator, as agent for and on behalf of GU . . . "
The tariff is simply irrelevant to the operations which G&U now contends it will be conducting
at the North Grafton propane transloading facility.

Moreover, propane is a classified as a hazardous material, a flammable gas. The
regulations of the Pipeline and Hazardous Materials Administration of the U.S. Department of

Transportation comprehensively regulate how propane is to be handled when transported in tank
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cars, with particular emphasis on its transloading. There is nothing in Mr. Priscoli's background
and experience that would enable him to train the employees to transload the propane at the
North Grafton facility, and he identifies no one in G&U's employ who would be able to do so.
G&U has presented nothing to support its “belief” that it could do this job in-house.

Finally, G&U also made various statements and representations during prior proceedings

that it needed NGL, an international propane company, to supply the gas and necessary rail cars

and other equipment. See, e.g., Grafton v. GURR, U.S.D.C. proceedings, Priscoli Testimony
1/16/13, Transcript at Motion Hearing, 12/21/12, Transcript at 34-35; Docket #50, GURR’s
Proposed Findings of Facts, § 32 (Patriot is “owned by NGL and Spicer and it has promised
sufficient shipments of railcars into the facility to ensure that the Railroad’s basic financial
obligation for the installation of the leased equipment [the tanks and other equipment owned by
Spicer and NGL] can be met.”). It now replaces the commitment from NGL/Patriot to supply a
minimum of 800 rail cars per year with “conversations with propane suppliers that have
expressed the intention to use the facility to ship propane by rail from the producing areas as well
as with propane wholesalers in the New England area that would purchase the propane for
further distribution and sale.” Petition at 14. This is 100% of the information G&U has given to
the Board concerning its suppliers. The Board should require much more.

d. The Board Should Institute Broad Proceedings to Gather Information about
G&U’s Planned Facility.

The new “plan” raises more questions than it answers. Why would G&U terminate the
supply agreement under which Spicer and NGL committed to deliver a minimum of 800 railcars
full of propane? Where will it get the propane railcars that it recently stated it would require, if
not from NGL? Who are these new suppliers? From whom did G&U suddenly already acquire

the “portable equipment” it plans to use on an “interim basis” immediately upon the Board’s
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decision finding preemption? And what exactly does that “portable equipment” consist of? Will
it submit a new FSA on the portable equipment before it “proceeds immediately,” so that fire
officials know what they will be dealing with in case of an emergency? Also, who paid NGL’s

bills to design the facility? Apparently not G&U, since Mr. Priscoli testified that its investment

was limited to site work. Grafton v. GURR, U.S.D.C. proceedings, Priscoli Testimony 1/16/13,
Transcript at 29-30; GURR’s Proposed Findings of Facts, ] 17, 21, 22. Who currently owns the
tanks? As of the date of the Federal Court trial, Spicer, Plus, Inc. was the owner. Grafton v.
GURR, U.S.D.C. proceedings, GURR’s Proposed Findings of Facts, 26, 27. If G&U now has
the money to purchase the tanks, will Spicer and NGL be selling them or leasing them to G&U?
G&U clearly would have to buy Spicer and NGL out of this deal, but with what funds? And why
would Spicer and NGL simply walk away from such a lucrative business deal after all of the
time and money they invested?

In New England Transrail, LLC, STB Finance Docket No. 34797, Decision dated 6/29/07
(“NET”), the petitioner submitted an extensive amount of detailed information just to get a
preliminary finding from the Board as to the scope of its jurisdiction. 1d. The record submitted
to get that preliminary determination included not only specific information from the petitioner
concerning its proposed activities, but extensive information and input from state agencies and
other interested parties. That was the result of the Board’s recognition that, “[p]articularly where
commodities that have the potential to create health and safety concerns are involved, we are
mindful of the consequences of our jurisdiction.” Id. at 1. Once it made its preliminary ruling
that it did have jurisdiction over most of the proposed activities (from which one Board member
strongly dissented), the Board set forth a schedule under which the parties would submit further

evidence about the specifics of the proposal and other evidence concerning environmental
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impacts; only then would the Board decide whether to authorize NET to provide the proposed
rail service. Id. In light of all the questions raised by G&U’s new plan, the Town urges the
Board to require G&U to produce detailed information setting forth a factual basis to support its
claim to section 10501(b) preemption.

It is imperative that the Board conduct a full investigation in order to prevent abuse to the
preemption doctrine for the individual gain on one corporation. The Town believes the Board
should require G&U to set forth the specifics of its proposed propane transloading facility,
including specifics on financing, operation, and supply. The Town further suggests that the
Board solicit information from the State agencies and/or other interested parties.® Only after this
information is assembled can there be any ruling on the issue of the Board’s jurisdiction.

CONCLUSION
In its petition, G&U requests that the Board “enter an order declaring that the

transloading of propane by G&U at its yard in North Grafton, either by means of portable
equipment or by the construction and operation of a permanent facility . . . will be transportation
subject to the Board’s jurisdiction and may not be subjected to any zoning, permitting, approval
or preclearance procedures by the Town or any other state or local regulatory agency.” Petition
at 23. This request for such a sweeping order would essentially protect any transloading
operation that the G&U can conceive of --by mobile equipment, installation of massive tanks, or
presumably any other arrangement it can dream up. In support of this stunning request, G&U
submits only its intention to do this in a “plain vanilla” manner. In light of G&U’s record of
obfuscation and lack of any experience handling hazardous materials and the potentially

disastrous consequences of mixing propane with human error, Grafton implores the Board to

® It is unknown at this point whether the Massachusetts Department of Fire Services is satisfied
with the updated FSA submitted by G&U in December 2012.
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reject G&U’s request for expedited handling and an expedited decision but rather to institute a
full and complete declaratory order proceeding.

Respectfully submitted,

The Town of Grafton and
Robert S. Berger, Zoning Enforcement Officer,

By their attorneys,

Ginny Sinkel Kremer

Grafton Town Counsel

Blatman, Bobrowski & Mead, LLC
9 Damon Mill Square, Suite 4A4

Concord, MA 01742
Tel.: (978) 371-3930

Fritz R/Kahn

Fritz R. Kahn, P.C.

1919 M Street, NW (7th f1.)

Washington, DC 20036
Tel.: (202)263-4152

Due and dated: August 19, 2013
CERTIFICATE OF SERVICE
I certify that I this day have served a copy of the foregoing Reply upon the Grafton &
Upton Railroad Company by e-mailing a copy to its counsel, James E. Howard, Esq., at
Jjim@jehowardlaw.com, and upon ASLRRA by e-mailing a copy to its counsel, Keith T.
Borman, Esq., at aslrra@aslrrra.org.

Dated at Washington, DC, this 19th day of August 2013,

=F ] e

/(ritz R. Kahn
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ATTACHMENT A

Affidavit of Tim Mclnerney. Gafton Town Administrator



Affidavit of Tim Mclnerney, Grafton Town Administrator

1, Tim Mclnerney, Grafton Town Administrator, state the following based upon my first-

hand knowledge:

1.

The Town of Grafton is a semi-rural town of approximately 18,000 people, situated 40
miles west of Boston. Like most New England towns, its Chief Executive is a volunteer
Board of Selectmen (BOS), made up of five elected town residents.

Early in the spring of 2012, earth moving activity began at 42 Westboro Road.

At an open meeting in late March of 2012 at which I was present, the Board of Selectmen
asked Mr. Priscoli what his plans were for the site. Mr. Priscoli responded that he did not
know what he was going to locate at the site.

The Board requested that Mr. Priscoli keep them informed of his plans for the site and he
stated he would do that.

Around that same time, I met with Mr. Priscoli the site. The purpose of the meeting was
to inspect and discuss a collapsing culvert on Westboro Road abutting G&U’s property,
as well as the activities that were taking place on the parcel further to the south, causing
concern among residents.

At that meeting, Mr. Priscoli did not tell me that he had solidified any plan for the site. 1
recall that Mr. Priscoli made an off-hand comment about a tank--which could have been a
tank of any size or description—but Mr. Priscoli certainly did not make known to me that
he was planning to site a massive propane operation at that location.

I recall that on that day, Mr. Priscoli repeated his oft-made statement that whatever he did
with the land was not subject to any review by the Town due to the doctrine of federal
preemption. However, being uninformed of Mr. Priscoli’s plans, I simply acknowledged
[ understood Mr. Priscoli’s position but took no position on behalf of the Town.

Mr. Priscoli appeared at two Board meetings during the summer of 2012 on other railroad
related matters. He did not inform the Board of any plans for 42 Westboro Road at that
meeting or at any other time.

In late October 2012, the Grafton Fire Department informed my office that it had
received a Fire Safety Analysis (“FSA”) submitted on behalf of the Grafton & Upton

Railroad. The Fire Department forwarded a copy of that document to my office.



10.

11.

12.

13.

14.

15.

16.

17.

18.

The FSA was the first document received by the Town concerning the proposed propane
facility. It was also the first time my office or the Board of Selectmen were informed that
Mr. Priscoli planned to site a large propane facility in the Town.

After receipt of the FSA, the Board held a series of emergency meetings in November
and December of 2012 in order to gather facts from the railroad and determine its course
of action, if any. I was present at all of those meetings.

Mr. Priscoli appeared at several of those meetings. At each meeting, Mr. Priscoli stated
that his planned facility was not subject to any state or local review due to the doctrine of
federal preemption.

Mr. Priscoli also stated that in lieu of the 80,0000 gallon tanks, he could use “mobile
carts,” which were not as safe, suggesting that he would do so if the BOS objected to his
plans.

Mr. Priscoli refused the Board’s request that it provide the Town with even a redacted
version of its Transloading Agreement without a written promise of confidentiality,
which provided in relevant part that “The Town shall not use Confidential Information
for any purpose, including, without limitation, any proceedings before any court or
administrative agency .. ..”

In lieu of showing the Town even a redacted version of its transloading agreement, the
G&U, though its attorney James Howard, presented the Town with his “summary” of the
“terms” of the transloading agreement. See attachment 1 hereto. -

Based on advice of its town counsel, the Board determined that it could not assess
whether the doctrine of preemption was applicable based only on the railroad’s attorney’s
summary of the transloading agreement, and determined that it required further
information.

At that same time, the railroad informed the Board that delivery of the four 80,000 gallon
tanks was imminent.

My office was informed by the State Fire Marshall’s Office that upon review of the FSA,
it had many serious concerns.

Additionally, when the Town obtained a copy of the Massachusetts Department of

Transportation (“DOT"”) permit for the tank delivery, it was clear that the specific



Vehicular Route authorized therein was not the same route that the Mr. Priscoli had
stated to the Board that the special permit vehicles would actually take.

19. Moreover, although the DOT permit “determined the structural capacity of the structures
crossed” that are specified in the Permit, the DOT *“did not verify the structural integrity
of the pavement, slopes, utilities, or any other structures not specifically addressed in this
memo.” There are two bridges in the Town of Grafton that were not specifically detailed
in the memo, and the Town had no information that those bridges could withstand the
load of the massive steel propane tanks.

20. Unable to get any further information from the railroad, and understanding that the
dispute needed to be resolved by this Board, the Town directed its counsel to begin the
process of filing a Petition for Declaratory Judgment, and to seek emergency injunctive
relief from the Massachusetts Superior Court to preserve the status quo pending the
outcome of the STB proceedings.

21. In its petition, G&U states that “The plans for the configuration, construction and safety
features of the facility are the same plans that have been provided to and shared with the

”

Town and other state and local regulatory agencies.” In fact, the Town has received
multiple (at least three) versions of drawings that conflict and show equipment and
structures in several locations. These drawings are general site plans, not the detailed
drawings, narrative, specifications, and cut-sheets on all the mechanical operations of the
facility that would inform Town and fire safety personnel what they would need to

respond to an emergency at the facility.

Signed Under the Pains and Penaltigs,of Perjury this 16th day of August, 2013.

/

Timbthy McInerney




ATTACHMENT B

Memorandum of Understanding



MEMORANDUM OF UNDERSTANDING

Memorandum of Understanding dated as of August 24, 2012 ("MOU™) by and between GRT
Financing, LLC, of 12 Roosevelt Avenue, Mystic, CT 06355 (hereinafter referred to as "GRT")
and Al American Transloading, LLC, of 42 Westborough Road, MNorth Grafton, MA
(hereinafier referred to as "All American") and Patriot Gas, LLC, of 14 Indian Road Lane,
Greenwich, CT (hereinafter referred to as "Patriot"), Spicer Plus, Ine. and NGL Supply
Terminals Company, as guarantors, as set forth below, (and collectively with the foregoing
parties, the "Operators™) and Grafton & Upton Railroad Company, of 929 Boston Post Road,
Marlborough, MA 01752 (hereinafter referred to as "Railroad").

WHEREAS, the parties have discussed and negotiated arrangements and their respective roles to
plan, finance, construct, and operate a liquid petroleum gas distribution and terminal facility (the
“Facility”) on the property of the Railroad in Grafton, Massachusetts; and

WHEREAS, the parties have negotiated agreements in substantially final form to set forth the
respective rights and obligations of the parties (the "Agreements") as referenced below; and

WHEREAS, each party has taken certain actions toward the construction of the facility such as
site acquisition and site preparation work conducted by the Railroad and the purchase of storage
tanks by the Operators in reliance on the good faith commitment of the other parties to finalize
arrangements for the Facility; and

WHEREAS, the parties desire to enter into this MOU in order to confirm their agreement in
principle, based on the form of agreements attached hereto and as otherwise clarified and set
forth herein, so that each party may proceed to take certain actions that are required in order to
proceed with work on the Facility in reliance on the other parties agreement to endeavor in good
faith to finalize and execute the Agreements.

NOW, THEREFORE, the parties hereby agree as follows:

1 Financing, Development and Construction of the Facility. The agreements of the parties

with respect to the financing, development and construction of the Facility are
substantially set forth in the Financing, Development and Construction Agreement
attached hereto as Exhibit A. The development plan referred to therein which shows the
basic location and layout of the Facility has been completed less site engineering which
shall include an existing condition survey and topographical survey. Upon execution of
this MOU, the Operators will within two business days thereafter engage LPG Ventures
in order to obtain the information and site preparation specifications such as but not
limited to rail track lengths elevations for track area tank area and truck loading area,
required for the Railroad to complete the grading required for construction of the facility.

2. Transportation and Switching Fees. The obligations of and compensation to the Railroad
for switching railroad cars to the Facility and moving empty cars is substantially set forth
in the Confidential Rail Transportation Contract attached hereto as Exhibit B. Patriot
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REDACTED

shall use its best efforts to deliver a minimum of 800 cars a year to the Facility. Under
this contract, Patriot shall pay the Railroad a base rate of $.”  per car for the first and
second contract year and in the third and subsequent years the base rate per car shall be
escalated as set forth in the contract. The base rate shall never exceed the lowest rate that

the Railroad charges any other Shipper.
REDACTED

(a)  an additional amount of §.  per car up to a total of 12,000 cars with a credit of
§ . per car delivered by other customers. (At its option, the Railroad may shift
$ of this amount into the payments that will receive under the Terminal
Transloading Agreement referred to in the next paragraph.) If Patriot and other
shippers do not deliver at least 800 cars per year to the Facility (with a credit for
any cars delivered by other shippers or cars in excess of 800 per year for
preceding years), Patriot shall make a payment to the Railroad equal to $
times the shortfall in cars. This payment, as well as 50% of the costs incurred in
defending any preemption challenge to the Facility, shall be guaranteed by the
members of Patriot, namely Spicer Plus, a Connecticut corporation and NGL
Supply Terminals Company;

In addition, Patriot shall pay the Raiiroad:

(b)  all sums that are payable under the equipment lease described in the Financing,
Development and Construction Agreement, including property and liability
insurance and all real and personal property taxes attributable to the Facility.

3. Transloading Arrangements. The obligations of the Railroad and All American
Terminals with respect to transloading services are substantially set forth in a Terminal

Transloading Agreement attached hereto as Exhibit C. R ED A CTE D

Contract Year and Partial Year Guaranty. Operations shall commence upon completion
and operation of the Facility. The period between the commencement of terminal

operations and April 30, 2013 shall be designated the construction year. During the
construction year the Operator shall guarantee minimum fees to the Railroad of $.
Contract Year | under referenced agreements shall begin May 1, 2013.

4. Termination Due to Impracticability. If there is a measurable material adverse change in
circumstances or conditions pertaining to the Facility which prevent a party from
performing or make it commercially impractical for a party to perform its obligations
under one or more of the Agreements then such party may terminate the Agreements.
The parties agree to cooperate in the winddown of the Facility such as, but not limited to,
removal of equipment owned by any party which comprises the Facility.

5. Agreement in Principal. The parties will acknowledge that they have an agreement in
principle on the foregoing matters and agree that they will endeavor in good faith to
finalize and execute the agreements in substantially the form attached hereto, with such
clarifications and additions as may be required to incorporate and reflect their mutual
intent on the matters set forth therein and in this MOU.
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IN WITNESS WHEREOF, the parties hereto have executed this MOU as of the day and year

first above written

GRT Financing, LLC

“lent éu/v

lts

All American Transloading, LLC

vy R VOB
Its /W&Mt/AA_—-

Patriot Gas, LLC

Spicer Plus and NGL Supply Terminals Company as'tb Paragraph 2(a) and 4

Spicer Plus, Inc.

Ves dand

Its

Y

By:

Its
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Spicer Plus, Inc,

Ao PRI

i

Its ‘—PV{;:L (\A(’/v\:(

| NGL Supply Terminals Company*

~C /

ﬁft /‘p/tnf.
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ATTACHMENT C

Terminal Transloading Agreement



R EDACTED EXECUTION COUNTERPART

PERMINAL TRANSLOADING AGREEMENT

'his Ferminal Transloading Agreement ("Agreement”) made and entered into as of
October 1. 2012, by and between Grafton & Uplon Reilroad Company. a Massachusetts
corporation, having an address of 929 Boston Post Road Fast. Marlboraugh, Massachusetts
01752 ("Railway"™) and All American Tcrminals, a Delaware limifed liability company having an
address ol 42 Westborough Road, Grafion. MA 013536 ("Contractor").

his Agrecment includes the attached appendices to the same extent as if the provision of
appendices were set forth verbatim herein. and the term "Agreement” as used herein shall include

1he appendices.

WITNESSETH:

WIIERIIAS, Railway holds itscif oul to the public as a common carviér by raif offering to
provide line haul transportation. transtoading. storage and other specilied Iransportation services
with regurd to liquefied petrolcum gas and other commodities; and

WHEREAS, Roilway is in the process of constructing a liquefied pewroleum pas
Iransloading terminal at its yard in North Grafton, Massachusetts (the ™ Terminal"); and

WIIERI‘AS, Contmctor has expericnce and experlise with rcspect to transloading
liquefied peiralcum gas from rail cars o trucks: and

WIILREAS, Railway and Contractor desire to enter inlo an agresment, to be effective as
of the Elfective Date as defined in Section 5 below. Jor the perfarmance by Contractor of certain
services un behall of Railway at the Tcrminal thal are integral to Railway's transtoading and
irunsportation services. as set forlh herein and under the terms and conditians hereinafler sci

forth below,

NOW, TIERKEFORE, for and in consideration of the mutuat undedakings sel lorth
below. the parlies hereta agrec as follows:

SECIION 1. CONTRACTOR OBILIGATIONS.
A [ransload Services.

(3 In accordance with the terms and couditions of this Agreement and
consistently with the terms and conditions pertaining 10 services (but excluding terms and
conditions pertaining to rates, which shall be governcd by Section | K below) of Railway's Tariif
5000, as it may be amended from time {o time in the solc discretion of Railway upan 10 days'
prior wrilten notice to Contracter, Contractor shall provide trunsloading and other services
related 10 the transtonding of liguetied petroleum gas [rom rail cars and ultimately into lrucks at
the Terminal. for and under the auspices and control of Railway. This Agreement shall apply
only to liquelied petroleum pas that is transported by rail by Railway to the Terminal and 10
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services provided by Contractor after or prior to such rail movements. In the event of any
inconsistency between the tenns and conditions of this Agreement and Farifl 5000, as it may be
amended, the 1erms and conditions af this Agreement shall control,

(i}  Contractor shall handle and transload liquefied petroleum gas in futl
accordance with all applicable safety and environmentat regulations, including without limitation
applicable regutations of the Federal Railway Administration. the Environmental Protection
Agency nnd the Occupationsl Sefety and !ealth Administration, and other conditions Raihway
deems appropriale, and that Contractor's employees, agenis and subcontractors shall have
received the proper training and safety protective equipment (o transload liqueficd petroleum

gas.
(i)  As requested or directed by Railway, Contractor shall perform all

aclivities required to transioad liquetied petroleum gas from rail cars ultimately 10 trucks at the
Terminal (such activities called the "Transload Process™), including bul not limited 10 the

follbwing:

i Ensuring shipper compliance with any apptlicable yovernmem
regulations, as thé séme may be amended or replaced.

ii. Establishing and conducting check in procedures for irucks
showing up at the gale

fii. Controlting the gate during open hours, which shall be a a

minimum 7:00 a.m. w 6:00 p.m, five (5) days per weck {(Monday
through Friday). but regular hours of service can be in addition to
the minioum, if it is necessary 10 match the level of business at the
terminal and the needs ol the customers

iv, Maintaining the Terminal site. including but not hmited to the
gales, fences, grounds, buildings, and other [acilities a1 the
Terminal in an orderly. clean siate ol good repair.

v. Directing trucks within the loading site,

i, Completing paper work for truck drivers.

vii., Antaching transload equipment to railcars.

vilii. Attaching transload equipment to trucks.

i, Providing sccurity, which shall mean, ai 2 minimum, that the

Tacility is occupicd at all times during open hours, and that the
Terminal {s secured with locked pates during periods when fhe
facility is not open.

x. tn accordance with Séctibn 2 herein, as ngeu! for Raitway, billing
and collecting for services provided by Contractor to customers of
Railway i the Terminal.

Ni. Arranging for motor eawier service for customers of Ratbway, if
requestcd by such customers. or allowing such customers o
arrange for their owvn motor cartier scrvice,

(iv}  Contractor shall supply the nccessary staffing, including a Terminal
Manager (as a single point of contacl Tor Contractor), drivers and qualified loaders, portable
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office, if nccessary. and equipment, (o provide the Transload Process on a timely basis for
Railway's custowmers. Personnel will be properly and adequately trained by Contractor. The
I'ransload Process will be superviscd and stalfed with the appropriate number of FRA, EPA.
OSHA and DO 1rained persounel in accordance with applicable regulutions and standard

industry procedures.

{v)  Contractor shall ensure ali trmnslouding activities will be accurately
melcred or weighed and the volume transloaded recorded. Contractor shall, at its sole cosl and at
times that it determines in i sole discretion, have an independent party perlorm a meter
calibration test on afl mérers and shail provide the results of said (est to Railway.

{vi) If requested by Railway's customer, the quantity of liquefied peiroleum
gas handled hereunder shall be determined by Countractor, or at Ratlway's custemer's option by
an independent ingpector ymitually accepiable to Contractor and the customer. The charges for
an independent inspection shall be bome by the customer. Either Contractor or the customer
may dispute a determination under this section by delivering writien notice thereof (o the other
promptly upon receipt of ihe determination. The parties shall resolve any disputes in good Taith.

(a)  The guantity of liquefied petroleum gas handled hereunder shall be
determined as follows:

) The quantity of the liquefied petroleum gas received from
rail cars shall be determined by the rail car'’s bill of lading
from (he origin point,

iy The quamity of the liquefied petrolcum gas delivered to a
wank truck shull be dewermined by o loading meter or
calibration charts that utilize certified weights. or in the
cuse of meter failure or absence of meters, tank truck
calibrations shall be used in conjunction with cerified
weighis. Contractor shall maintain seals on its meters and
shall test and calibrate its melers at maximum inlervals of
six (6) months, or more ofien as found netessary by
Contractor, in ils sole discrction (or as required by federal,
state or local authorities), in accordance with approved
methods.

(i) For the purposes of the Agreement, a barre) shall consist of’

forty-two (42) U.8. galions #nd a gallon shall contain two
hundred thirty-one (231) cubic inches when correcled to
60° F. AJi mensurements shali be in accordance with AP}
standards. Al quaniities, however measured, shall be
corrected 10 60° F, using the applicable volume correction
table for chemical products.

et
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(vii)  Contractor shall not permit any motor carvier to enter onto the Terminal
unless such motor carrier has eniercd into an Indemnity and llold Harmless Agreement with
Railway and Contractor substantially in the form attaclicd hereto as Appendix C. Contractor
shatl not permit any notor carrier lo enter onto the Terminal, regardless of whether said motar
carrier has entered into an indemnity and Hold Hanmless Agreement with Raitway. if Railway. in
its reasonable discretion. denics such motor careier access 1o the Terminal,

B. Accessonial Yard Serviccs.

Contractor shall also provide any additional services which ure determined in Railway's
sole but good faith judgment o be reusonably necessury for the cMicieni operation of the
terminal (hereinafler called "Accessorial Yard Services"). which shall include at a8 minimum
those operating and administrative services specifically described in Appendix A: provided,
however. that no language in Appendix A, or omission of language from Appendix A shall
reduce or limit. in any munner, Contractor's oblipation 1o provide all support and incidentat
services ordinarily and reasonably required in the operation of a rail-highway intennodal
transload (acility (or liqucfied pelrolcum gas.

C Performance of Work.

Contractor shall perform the Transload Process and its other dulies and responsibitities
pursuant to this Agreemen! under the supervision and conirol of Railway. Conlractor shall be
responsible for. and Railway shall nol participaie in, the employing of cach person engaged in
discharging Contractor's vesponsibilities uncler this Agreement. The Contracior shall pay ali
expenses and tharges involved or incurred in any way in the performance of its obligaiions under
this Agreement. including without limitation compensation of personnel, fringc benefits. Social
Securily. Worker's Campensation uncniployment insurance and any other employment taxes as
mny be required by State or Federal law. Should Contractor cngape the services of a
subcontractor or agen! to carry oui any of Contractor's services or respensibilities under this
Agreement, Contractor shall retain Rl responsibility and shall indemnify and hold hammless
Railway irosn any consequences of the acts and omission of such subcontracior or agenit,
Contracior shall not use the Terminal other than for the purposcs set forth in this Agreement, and
shall not use the Terminal for purposes of engaging in any other activities or independenl
busihesses. including without limitation manufacturing or processing of any kind, for its own
accoun! or Tor the account of any other person or entity other than Railway. Railway shall
promote the services provided pursuant lo this Agreement as pan of the rail iranspartation
services offered 1o tine haul cuswomers of Railway; provided, however, that Contractor may, as
the agent and on behall of Railway. solicit cus.omers of Railway, including affiliates of
Contractor that are customers of Railway, to usc services provided by Contractor at the Terminal,
but such scrvices may be provided only afler such custonier ships tiquid petroleum gas by rail

over the line of Raitway.
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b. Proteciion of Persons and Railway Property

() Uontractor shall require any person perforining any obhgation of
Contractor under this Agreement, including. withont limitation. Contractors employees,
prospective cmployees, agents, representatives, and subcontractors (the “Workers™). to comply.
while on or about property owned or leased by the Railway, with the Operating Rules of Railway
atlached as Appendix A and also to comply with any other applicable rules or regulations
cancerning operations or safety.

(i} Contractor will provide any infonmation reasonably required by Railway
about any of Contractar's Workers who may come on Railway property or perform any work for
Raitway under this Agrcement.  Conwsctor rcpresents and warrants that, as to each of
Confractor’s Workers who will come onto Railway's premises or who will perform work
hereunder, Contractor has performed, and such Contractor's Worker has possed, the required
background check and a drug screening test. each of which shall be reasonably accepiable to
Railway and otherwise in compliance with applicable laws, including, but nof limited tq the Fair
Uredit Reporting Aci as applicable to background checks.

(i)  Comtructor represents and warmnts that it is knowledgeable and
experienced with respeet to the handling of hazardous inalerials generully and liquefied
petroleum gas specifically and any applicable federul. state and local laws and reguldtions
relating to the ransporiation, including loading, unjoading, and siorage of bezardous materials,
including liquefied petroleum gas. Contractor shall landle all hazardons materials, including
liquefied petroleuin gas, in compliance with all such epplicable laws and rcgulations, including
withont limitation regulatians of FRA, EPA and OSHA, and shall train its Workers and any
employees or agents of Railway working in the Terminal so that they will he knowledgenble
with respect to hundling such haziardous matenats and the applicuble regulations.

(iv) Contructor shall ensure thut appropriate spill conainment measures arc
used,

(v}  Contractor shall ensure that the Transload Process for liguefied petroleum
yas will be performed: (a) only on grounded track; (b) isolated from other activitics at the
Terminal to the degree possible as track space allows; (c) only through a pumping system with a
“closed loop” vapor recovery systeimn, ar its equivalent, if neeessary; (d) using hoses secured with
strapsseals: (c) under conditions where all transter equipment, car and fank truck are grounded;
() only using bonded tanks: and (g) inside the containment aren for hazardous products.

{vi)  Contructor shall ensurc that alt personnel involved in the Gunmsfer of
hazardous materials will: (8) wear setected protective clothing, inchiding goggles, work baots,
PVC gloves, and long-sleeved uniforms, und (b} be {rained, and receive regular end appropriate
refresher trainifig, regarding the hazards poscd by liguefied petroleum gas (such hazards as are
set forth in the Materin! Snfety Data Sheets) and in the appropriste emergency responsc in the
evend of a release of liquelied petroleum gas (such appropriate responses are set forth in the
emergency response plan identified in Seetion t.D{viii} below).
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(vii)  Contractor shall ensure that afl necessary safety equipment, including blue
Nags. rail chocks. spill Kits, safely showers, lire extinguishers. and eyewashes. shall be in place
and in good working order.

(viii) Contractar shall ensure thal the lollowing will be maintained in the office
of the l'erminal at all tines: (a) all Malerial Safety Daia Sheets (MSDS]) covering the specific
Commodily being transterred: () the proper Emerpency Response Guide covering the specific
Commoditly being translerréd; (¢) a working emergency response plan, which will also be
provided 1o the Jocal emergency responsc agency; (d) a security plan; and (¢) any other plans or
documents required by any applicable regulations or the direction of any apency having
jurisdiction,

(ix)  Contractor shall implement the security plan identified in Section 1.D{viii)
shove.

(x)  Contractor shall promplly reporl any and all accidental releases of
liquefied petratcum gas or other hazardous matcrials to Railway and to any agencies eniitled to
nolice pursuant to applicabile regulations and laws.

(xi)  Contractor shall contain, dispase aof and remediate any and all accidental
releases of hazsrdous materials. including liquelied petroleum gas. in sctordance with all
upplicable Federal, S1ate and local requirements.

I Other Investigations.

As to uny Conlractor's Workers who have to or may come ittlo the Terminal or perform
work hereunder. Conlraclor will perform any other inveslipation or procedure reasonably
requested by Railway for the protection of Railway's propeny or operations, the proleciion of
lading, and the protection of third parties, provided such investigation shall comply with and be
fimited by applicable federal and sfate laws. rules and regulations.

t Waiver.

Il Roilwuy elects to waive tlie requirement ol any background check, drupg screen, or
ollier investipation or procedure hefore permitting one of Contractor's Workers Lo perform work
hercunder 6r 10 come inlo the Terminal, such waiver shall nol constitute a waiver of Railway's
right 10 subsequently require any such check, screen. investigation or procedure for thal Worker
aller heor she has begun working under this Agreement.

G. Fxclusion ol Workers.

Without limiting the generality of the forcgoing in any way, Contractor shall also comply
wiih the following provisions, provided such investigation shatl coniply with and be limited by
applicable Jedera! and stale laws, rules and regulations:
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(i) Arrange a urinalysis screen lor any subslance specified by Railway in its
reasonable discretion for eacl of Cantractor's Workers who will perform work under (his
Agreement.

{ii)  Belore any Worker comes intoe the Terminul or perforius any work
hcreunder, provide Railway with & certificalc from the doctor, clinic. or hospital performing the
urinalysis drug screcn for that Worker certifying the results thereof.

(0i)  Railway reserves the right ta bur from the Terminal or other property
owned or leased by the Railway any of Contractor's Workers who, in Railway's reasonable
judgment. could create any risk or opcrating or administrative problems cither because of the
excluded person’s refusal to comply with opcrating selety procedures, questions about his or her
honesty, discipline problents he or she creates with Railway's own employecs, or any other
reason Railway hus for reasonably believing that person might cause risk or disruption to
Railway's operations or lo the Transload Process at the lerminal. Upon request by Railway
which in the reasonable judgment of Contraclor is supported by cause, Contractor will exclude
from the performance of any work undler this Agreement and bar from the Terminal or other
property awned or leased by Railway any of Contraclor's Workers designated by Railway as
excluded under (his Agreement. Railway shail specity, in any such request or otherwise, either
the basis for its decision or which of the lorcgaing objections it has to the cxcluded person.
Railway shall indemnify. defend and hold harmless Contractor from ind apainst any claims.
suils, judgment or other damages, including, without limitation, reasonable atlorneys fees.
incurred by Contractor as a result o any such exclusion taken at the request of the Railway

(ivi  Railway's rights under this section la exclude any person from property
owned ar leased by the Railway or {rom work under this Agreement shall not be waived by its
failure 1o require any background check, drug screen, or other investigation or procedure under
the uiher provisions of this Section 1.1, by its prior failure to act npon any information thnt was,
or should have been, included in such check, screen. invesligation or procedure, by the
successiul passing by Contractor’s Worker ol the required or uny other background clieck or by

any other act of amission of Railway.

(vi)  Befare permitting any ol' 11s Warkers to perform any service under this
Agreenent. Contnictor shall inform him or her of all of Railway's rights under this Section 1 1.

1. Conflict of ntcrest.

Contractor shall not permit any person, firm or corporation, ar employees thercef, in any
manner inlerested in the liqueficd petroleum gas to be haadled hereunder to perform any of
C'ontractor's obligations undcr this Agreement or 10 become financially interested in Contrector's
business. Contractor shall not employ, lcase or rent any vehicle used in the usual course of
business by such persmi. finm or corporaiion, and Contracter shall not permit any monies paid
for services performed Licreunder 1o be refunded, directly or indirectly, to any shipper, consignee
or anyone interested in the liquefied petroleum gas so handled.

~3
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REDACTED

1. Damage and Injury Repans.

Gontractor shall immediately notify the Railway employee specified on Appendix B ol'(i)
any death of. or injury requiring medial treament 1o, any person, including but not limited to
emplayees of Contractor while at the Terminal or on property owned or teased by the Railway or
performing services hereunder. and (ii) uny loss or destruction of or damage 1o any prapery
whaisoever, including but not limited 1o rail cars and the tiguefied petroleun gas. Coutraclor
agrees 10 fimish foll deils of any such accident or incident. Coniractor acknowledges ils
knowledge of Railway's responsibilily to report deaths or injuries to Federsl agencies and ils full
knowledge of all penalties and damages 1o which Railway may be subjected il such reponts are
not made because of Contractor’s faiture Lo notlfy Railway.

L Audit,

(i) Each party shail, during the existence of this Apreement and for six (6)
calendur years thereafler. upon written rcquest ol the other party. lumish such oulier party, within
sixty {60) days from the receipt ol a writlen request, a detailed accounting of expenses ol
operation and charges pertaining to operations pursuant to Ihis Agreement.

{ii) Euch party shell zlso penmit the other party [ult and complcte access 10
such books and records (including those ol any corporate pasent, subsidiary, or affiliate) as may
he required 1o vonduct a proper audit, in sccordance with generally accepted accounting
principles, ol operations, charges and accounting under this Apgreement. Cach pacly shall also
permit the other parly to copy any purtion of those books and records that the other party is

entitled to examine under the foregoing sentence.

K. Transivading Charges.

On behalf of Railway, Contractor shall send invoices bearing she name ol Railway and
directing customers to remit the amount of the invoiced churges to Railway. Contractor shalt
peowptly invoice such customiers at the rates for thie various trunsloading services as set fortlt in
TarifT 5000, as it may be amended from time to time. The current rates are as follows:

Railway shall not

agjust or moctty Ihe rale set torth in taritt JUUU 1or transloading liquefied petrolenm pas without
the peior written consent of Contractor, which consent shall 1101 be unreasonably delayed.

conditioned or withheld.

fn the event that Conlraclor advises Railway thet Contraclor belleves thon a tarilf rate or rales
should be adjusted or modificd, Railway shell promptly cousider such advice and make such
adjustment or modilication if Railway determines that the adjustmenl or modification is

reasonable and appropriate.
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SECTION 2, COMPENSATION.

Railway sholl compensate Coutractor as provided in this Section 2. Contractors
compensation for services provided hercunder by Contractor and all obligations sssumed
hereunder by Contractor pursuant to this Agreemenl shail be an amount equal to the enlire
amonnis collected by or on behalf of Railway kased upon the invoices sent by Contracior ig
Railway's customers in accordance wilh Section [.K. above, niinus the 350 per car handling fee,
which shnl! be retained by Railway. Within 5 business days afier receipt ol such charges by
Railway, Railway shall pay Contracior the smount due fo Coniractor. Such amounts paid by
Railway shall be the sole compensaion of Contracior for such scrvices, and Contracior shal
have no additional claim or recourse against Railway and shall have no claim directly against
customers of Railway for any such compensation. Coniraclor shali take steps to undertake
collections on behalf of Railway [fom non-paying customers, il any.

SECTION 3. LIABILITY. INDEMNITY AND INSURANCEF,
A indemnity for Railway.

(i) Contraclor shall indenmify and hold harmless Railway and the other
Indemmitied Parties listcd in Subsection 3.B below from and against any and all lisbility,
damages, claims, suits, judgments. costs, expenses {including, but not Hmited 1o, liigation costs
und nttorney {ees) sind losses resulling from:

{a) njury 10 or death of Coniracior's agents, servanls, or employees
and foss or destruction of or damage to property or cquipment of
Contractor or ils agemts, scrvanis or cinployees arising in
connection with this Agreement or the presence ai or abow! the
Terminal, or any other properly owncd or leased by e Rajhway,
of any Conlractor's sgents, servanis of cmployees, excepl 10 the
extent such injury. deaih, loss or damage is caused by the
wegligence or willful misconduct of Railway, its agents, servants,
or employees, or otlierwise,

(b)  Except as provided in Subsection 3.A(i)(n), injury 10 or death of
any person whomsoever (including, but not limited to, cmployees
of Railway) and loss or destruction of ar damage to any propeity
whatsoever (including, but not limited to, properly owned by
Railway) caused by the acts or omissions of Contractor, its agents.
servants, or cinployees or arising in any manner (rom Contractor's
performance or anempied performance of this Agreemeni tand
regardless of whether any truck or uther equipment involved in
such Joss or damages or injury is in Contraclor's possession al the
1ime of lss. damage or injury), unless such injury. death, foss, or
damape is caused by the negligence or willlul misconduct of
Raijway. its agenis. servanis or employees; or
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) Any failure by Contracior o comply with any covenant of this
Agreement, including but noi limited {o Contractor's oblipntion o
pay any applicable payroll, uncmpioyment compensation, social
security or olher employment taxes arising m any nianner fom or
in cunnection with the services perfonmed by Contractor pursuant
to this Agreement or with the assertion by any federal, state or
local government of any such tax liability.

(d)  Contractor shall not be responsible [or any environmental
condinon of the Teminal existing prior to the date of (his
Agreement or any problem or condition caused or created by any
person other than Contractor or its contractors, employces or
agents, and Railway shall indemnify and hold harmiless Conlractor
lrom and against any costs, penalties, lines. claims, suits or
damnges incurred by Contractor as a result of such prior condition.
In the event of any release of a hazardous substance or
environmental condition occurring afler the datc of this Agreemont
at the lerminal, Contraclor shall indemnily and hold harmless
Railway and other Indemnified Parties from and against. and shaf
bear the cost of cleaning up, remedialing or correcting, any such
release, problem or condition, except 10 the extent that any such
release, problem or condition was causcd by Railway.

B. Judemnified Parties.

Contractor shall mdemnily and hold hannless the following parties thevein the
“Indemmlied Party” or "Induinnified Panies”) to the exient described in Subsection 3 A abgve:
(i) the Railway: (i) any dircct or indirect subsidiary of the Railway: and (iif) any officer,
director. employce or apent ol the Railway or any ol'its direct or indirect subsidiaries.

c Insurance.

(i Contracior shall, at its expense, obtain and maintin during the period ol
this Agrecment in a form and with compunics reasonably satisfuctory to Railway, the following

fnsurance coicrages:

(a) Workers' Compensation Insurance 1o meet Tully the reguirement ol
any compensalion act, plan or legislative enactment applicable in
connection with the death, disability or injury of Contraclor's
ofTicers, agents, servanis or einployees arising directly or indirectly
out of the performance of the services herein undertaken;

(b)  Employers' Liability Insurance with limits of not less than

$£,000,000.00 cach accident, $1.000,000.00 policy limit for
disease, and $1.000.000.00 each employee for disease;
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(¢} Commercial General Liability Insurance with a combined single
limit of not less 1han £5 million per occurrence and $10 million in
the aggregate, with a deductible (or self-insured reremion) amount
of not more than $15,000, for injury 10 or death of persons and
damage 10 or loss or destruction of property. Such policy shall be
endorsed la provide coverage for loss and damape of lading.
including liqucfied pefrolenm gas. and contractual lisbilily
coverage for liabiliy assumed under this Agreement. The
contraclual liability coverage shall be of a form that daes not deny
coverages for operations conducted within fily (50) feet of any
railroad track or facility or for pollution or releases of hazardous
malerials. [n addition, said policy or policies shall be endorsed 10
name Railway as an additional insured and shall include a
severability of inlerests (separation of insurcds) provision:

id)  Automobile Liability Insurince with combined singie limit of not
less than $5,000,000.00 each occurrence for injury to or desth of
persons and damage 10 or loss or destruction of property. Said
policy ar policics shall be endorsed v name Railway us an
additional insured and shall include a severability of interests
(separition of insureds) provision;

(e)  Inthe event Contractor leases or otherwise nses equipment owned
or leased by, or in the custody or conirol ol Railway in order to
perform the services specified in this Agreenient, Contractor shall
maintain all risk property insurance «l replacement cost value on
snid equipment.

(i) Contractor shall furnish certificates ol insurance 10 Railway certilying the
existence of such insurance. Bacl insurance policy required by this clausc shall be endorsed to
stale that coverage shall not be suspended. voided. canccled, or reduced in coverage or limits
withoul thirty {30) days advance writien notice to Railway, Upon request. Contractor ang its
subcontractors. il any. shall fumish Railway with satisfactory evidence ol such insurance.
Comractor shall require all subcontractors who are not covered by (he insurance carried by
Gontrvactor 10 maintain the insurance coverage described in this Seerion.

(iii) The insurance coverage required hereir shall in no way timit the
Contractor's liability under this Contracl; provided. however, that Contractor shall be
decmed to have met its liability aobligation to the extent that Railway hus received
insurancc proceeds.

(n}  Railway shall, at its expense, oblain and maintain during the period of this
Agreement, in a form and with companies reasonebly satisfaclory {o Contrastor,
Cominercial General Liability inshrance with a2 combined single limit of not less than $5
million per occurrence and $1¢ million w the aggregate, wilh a deductible {or self-
tnsured retention) amount ol not mmore than $15,000, for injury to or death of persons and
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damage to or loss or destruction of properly. Such policy shall be endorsed te name
Contraclor as an additional insured and shall include a severabilily of interests provision
Railway shall fumish certificates of insurance 1o Coniraclor cerlifying the existcnce of
such msurance. and such policy shall be endorsed lo state that coverage shall not be
suspended, voided, canceled, or reduced in coverage or limits wilhout 30 days' advance

written notice to Contractor.

SECTION 4 LIGENS

Contractor shall not cause or permit any lien, claim or encumbrance 1o be placed against
any property owned by the Railway as a result of any action or failure 10 acl by Contractor. If
any such lien. claim ar encumbrance catised or permitted by Contractor shall be filed or placed
aguinst any property owned by the Railway or any part thereof, Contractor agrees (o dischurge
the same within thirty (30) days aller Contractor has notice thereol, If Conlractor fails 1o do so,
Railway shall have the right (but not the obligation) o pay or discharge any such liens, claims ar
encumbrances withoul inquiry as to (heir validity and any amounts so paid. including interast.
tees. charges and expenses shall be paid by Contractor to Railway

SFCTION 5. I'FRM AND TERMINATION

A. This Agreement shall have an initial 1emm (the "Initial Term™) beginning on (he
first dity tha the Terminal is opew and operational, which date shall be determined in writing by
the Parties (the "Effective Daie”) and ending on the twentieth anniversary of the Effective Date
(the * T'ermination Date"). Contractor shall have the right, so long as it is not in default under this
Agreement and the Aprcement has not been ferminaled as provided herein, (a) 10 extend the
Agreemem for 10 years after the Initial l'erm by providing writlen nolice to Railway not later
than 90 dnys prior to the expiration of the Initial Term and (b) to initiale ncgoliations with
Railway Tor the extension of the Agreement, on terms and condilions safisfactory to both pariies,
bayond the expiration of any 10 year cxtension by praviding written noticc to Railway not later
than 180 deys prior to tse expiration of the extension terin {the ¢xiension term and the Tnitial
Term collectively relerred to herein as the "Agreement Term™),

B. Notwithstanding anything in this Agreement to the contrary, if' Coniraclor
breaches any material provision of this Agreemenl, including, withow! limitation, any of ils
obligations under Section [, 3, 6.B and 6.G (all ol which provisions are considered material), or
il any person or entity that is {I) related 1o Contractor and (2) a parly 10 any other written
agrecement relaling to the LPG Transler Facility pany other than Railway breaches any material
covenanl, rcpresentation, warranty, condition or obligation of those agreements, Railway shall
have the right to lerminate this Agreement with thirty (30) days’ prior notice 1o Contractor. The
Contractor shall bave the right to remedy any such breach of this Agreement within said thirty
(30) day period. In ihe event that such breach requires more than thirty (30) days lo cure, ihe
Conirgetor shall have snch additional time as reasonably nccessary to cure, provided that

Contraalor is nsing diligent efforts.
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SECIION G, RAILWAY ACCESS TO THE TERMINAL.

Railway shall have the right, at any and all times, as nccessary or desirable in the sole
disceetion of Railway, to usc any wacks and facilitics at the |erminal for its rail wansportation
aclivities that may be in addition (o the transloading and related activities performed by
Contractor pursuant {0 this Agreement; provided, however, that any such use by Railway shall
not unreasonably interfere with the activitics or services of Contracior pursuant to this
Agreemen{. In addition. Railway shall have the right to enter upon and inspect the Terminal and
the operalions of Contractor, among othier reasons. lo easure that the Terminal is nof being
contaminated and Railway's cmployecs are not at a health risk arising from Contruclor’s
ectivities. If Railway detects any violalion thai results from such condition, including any
contamination of the Terminal, Railway shall notily comiractor of such violaGon; provided,
however. thei the piving of said notice, or the failure of the giving of seid notice. shall in no way
allect the atlocarion ol any liability arising therefrom or in connection therewith,

SECTION 7. GENERAL CONTRACT PROVISIONS

A. (i) Any notice, report, demand, request or other inslrument or communicaijon
authorized, required or desired lo be given under this Agreement by the Contractor or the
Railway shall be in writing and delivered by hand, by United Stales firs1 ¢lass certificd mil.
postage prepaid, returmn receipt requested, by express mail or express courier service, or by
fucsimile transinission. il uddressed to the party intended to reeeive the same or their attorney, to
the address or facsimile number set forth below. provided that il any notice is sent o the party,
all such notices shall be deemed to have been duly given on (i) the date of receipt if delivered by
hand, if seni by cxpress courier service or sent by facsimile transmission (with a confirmution
copy sent by first class maib): ar {ii) the carlier of the date of receipt and the of first attempted
delivery by the U.S. Pastal Service, il transmitted by muil as aforcsaid, 1o the addressed or

tacsimile numbers set forth below:

Railway- Grafion & Upton Railroad Company
929 Boston Posi Roud Easl
Marlborough. Massuchusetis 01752
Altention: Jon Delli Priscoli, President

Contracinr:  All American T'erminals
42 Westboro Road
North Graflon, MA 01536
Attention: Jon Holstcin, Manager

(i) Lither party nway change the sddress to which any such natice. report, demand,
request or othcr instrument or communication o such party is (o be delivered or mailed, by
giving writlen notice of such change {0 the other parties. but no such nofice of change shall be
effeclive unless and until received by such other partties. No such nolice, report, demand. request
or other instrument or communicalion given hercunder shal]l be invalidated or rendered
incffective due to any failure to give, or delay in giving. a copy of such nolice, report, demand,
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request or other instrument or comminication (0 any party to whom such cop) is 1o be gwven as
provided above.

8. Assignment,

D Except as expressly sei forth herein. neither this Agreement nor any of the
services 1o be perfonmed hereunder shall be assigned or sublet hy Contractor without the prior
written consent of Railway, which consent shiall not be unreasonably withiield or delayed.

(i)  Contractor may collaterally assign this Agreement withont consemt of
Raitway (0 any lessor of. or lender that bas provided purchase money financing for. the liquefied
peiroleur gas transfer equipment uscd at the Terminal. Gonteactor shall give Railway written
notice of any stich assignment, within [ive (S) business days of any such assignnrent.

1iif)  Subject to the foregoing restrictions, this Agreement shall inure to the
benefit of and be binding upon all successors and assigns ol each ol the parties herclo
Successors and assigns shall inchrde any parly to which Railway ar Contractor sell all or
substantially all of its assets. Each party herelo covenants and agrees it prior (o any such
transler or transaction it shall provide notice of the survival of this Agreement 19 any successor
or assign. kach panty hercto shall be catitled to file a notice of this Agreement ou the land
records of the town in which the Railway is located,

C. Amendment

No terms or coiditions, other than those stated lierein. incfuding any Appendix attached
hereto and incorpornted hierein, and no agrecment or understanding, oral or writlen, in any way
purporting to modily tiis Agreement, shall be binding on cither party unless herealier made in
writing stating that it is intended as a change to this Agreement and signed by an authorized

representative of both parties.

D. Inteygration.

This Apreement constitutes the entire ngreement between the Parties as to the subject
maticr hereof, and supersedes all previous oral or written understandings, agreemenis and
commitments as 1o the subject maifer hereot.

E. Counierparts.

This Agreement may be cxecuted simuliancously in two or more counterparts. each of
which shall be deerued an original. but all of which ogether shall constitute one and the same

agrecment
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I Non-Waiver

The waiver of any breach of any of the terms and conditions hereof shall be timited fo the
uct or acts constituting such breach and shall net be construed as a continuing or permanent
witiver of uny such terms and conditions. all of which shall be and remain in full force and effect
as to future acts or luppenings notwithstanding such waiver The parties intend that none of the
provisions of this Agreement shall be thought by the other lo have been waived by any act or
knowledge of the psnies. but only by a written instrument signed by the party waiving a right

hereunder.
G. Severability.

If any provision in this Agreement is found for any reason lo be untawful or
uncnforceable. ihe parlics intend far such provision or provisions {o be severed and deleted from
this Agreement and for the balance of this Agrecment to constitule a binding agreement,
enforceable against both Ruilway and Conlraclor.

It, Remedies Gumulative.

Any rights or remedics under this Agreement are cumulative and in addition to all other
rights and remedics hereunder or at law. Any canceflation or termination of this Agreemeni shall
not refieve either party af any obligation or liabitity accruing under this Agreement prior 1y such

cancellalion or lermination-
i, Disputes.

Wil respect lo any claim, dispute or controversy arising out of or relatng 10 this
Agreement, the partics’ relationship under this Agreement, or the breach of this Agreement. the
Partics unconditionally and imevocably agree and consent to the exclusive jurisdiction of the
Courts located in Worcester County, Commonwealth of Massachuseits and waive any objection
wilh respect thereto, and further agree not to commence any such claim except in any such

Caurts.
] Govermning Law.

The laws of the United States, to the extent applicable. and the Cohnmonwealth of
Massachusetts shall govérn the construction and interpretation of this Agreement and all rights
and obligatisns of the parties under it,

K. Captions.

fhe captions of the paragraphs and sections are inserted for convenience only and shalt
in no way expand, restrict, or modify any of the terms and provisions hercof.
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L. Conlidentiality

The terms and conditions of this Agreement shall be considercd strictly confidential
between the parfics hercto and ncither party shalt disclose any such term, condition. or Railway
customer information for any other purpose other than such disclosures as may be required by
any govemnmeni authority in order that it may discherge ils regulatory funclions, or to each
parties’ accountants, attorneys. agems and subcontractors who have a need to know the
information. ur as may otherwise be required by Iaw.

(The remainder of puge left intentionally blank. Signature pnge to fotlnw.)
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IN WITNESS WHEREGF, (he parties bereto have caused this Agreement 10 be executed.
under seal. as of the day, inoath and vear first ahove written.

Railway: Contracipr:

ALL AMERICAN TERMINALS

iy
By L ?z'ﬁ/‘_.__;_
G Tl ] s
Title: Mm“%

Signature Page to Terminnl Transloading Agreement
between Grafton & Upton Railread Company and Al American Terminuls
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APPENDIX A

(to Terminal Transloading Agreément between
Graflon & Upton Railroad Companty and All American Terminals)

In general, Conraclor will perform the rail-highway intermodul transloading services ai
the lerminal, as described more fully in the Service Terms and the Tariff .

In performance of its duties. Contractor shall, without limiting the generality of tle
forepoing:

(A)  Obiain a copy of any and all applicable govemment regulations, inchuding, without
limitation, regulalions of the Federat Railroud Adminisiration and the Envirommemal Protection
Agency and regulations governing the handling ol liquetied petroleum pas and other hazardous
maierials. and review and become familiar with all such applicable regulations immediately.
Contractor aprees 1o be poverned by such rufes applicable 10 ihe operation as Railway inay
publish from time 10 time, which prescribe certain responsibilities and authority conceming the
opcrations and properiy of others, including those of the Railway, in Contractor's care, cusiod)
and control, A copy of the currenl editions of these publications is ataclied or will be given Lo
contracior and incorporated biy relerence as part of this agreement.

(BY  Provide and maintain sufficient yard vehicles, operating yard tractors, and iransloading
cquipment 1o meet service requirements and train schiedules for all Commodities, FEquipment
anxd lools must be in operating condition m all times with inspeclions and upkeep pravided.

{C)  Prowvide all yard vehicles with back-up alarms, speedomefers. Nashing strobe lights which
are 1o be working at ali times when vehicles are in motion. Provide fire extinguishers in all
Contracior owned equipment. maintsin in scrviceable condition, and make monthly inspectians

as required by Railway policy.

{D)  Provide and maintain an approprinte and adeyuate communication system For personnel
and all vehicles used.

(B) Provide siructured goidelines, documentation, and training for all personnel with
emphasis on liquelied petrolewn gas and other hazardous materials treining. Provide noise
monitoring und equipmen! to assure compliance with Railway/OSHA standards, and enforce
hearing prolection requirements, if any, for all irunsload operators at all times witile performing

duties.

() Maintuin sufficient personnel a1 ali times to perform qualily, sale. and suificient service
in aeeordance with Railway requirements and standard industry practice, This includes quaiified
spervisors to oversee and insure that duties are coordinated und perfarued in a sale. courleous,
elficien! manner, Contractor will provide sulficient manpower (o suppert the pperalions of the
Ferminal in accordance with Ruilway's operating instructions, personnel and standnrd industry
practice. Contractor shail provide any and all vperating and adiministrative services ordinarily
and reasonably required in the operation of a rail-highway intermodal facility for the
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iransloading of liquefied petroleun gas. including but not limited 1. the performance of proper
equipmenl inspections as reasonably requesied by Railway management, the maintenance of
records relating 1o such inspections, and any olher paper work ordinarily and reasenably
generaled in the operation of such a facility.

(G)  Perform joint salety audirs with Railway's personnel [rom thne (o time

(H)  Provide Ruilway with records of the kind and in the form spesified by Ratlway thal are
legible. nreal, and acouralc. Docuiments must be sufficient 1o Support the facts in the event of any
dispute by litigation or otherwisz  Contracior mus! maintain records consistent with the

requiremients of this Agrecinent.

)] Be respousible for any portable office Lrailer, olTice mg service. cleaning of offices,
restroom. and driver's room.  Supply the cleaning material, (oile! supplies, soap, paper 1owcls,
and my other jiems necessary lor cleaning and daily use of tie Terminal. clean these areas daily
or as needed (0 maintain clean healtby work environment.

(1) Kcep l'erminal nnd fence lines free of trash snd debris, weeds, grass. brush. ete.. and cut
andfor tritn 1 cgetation a miinimum of four (4) times during the growing season or us rcasonably
dircoted by Railway management, ensure thar the Joading and unloading tracks are kept free of
all trash and other naterials a1 all times. Failure to maintain these arcas will resull in Ruilway
handling and billed back againsi the Contractor at the Railway's aciual cost.

()  Keep all work and maintenance areas clean and organized at all times, provide up-to-date
MSDS information. and ¢nsure compliance with all cnvironmental regulations including disposal
of used oil, tilters, and lubricants. Fnsure that all fuels. Jubricants, and any other items used for

maintenance are properly stored und labelcd.

(L) knsure that all inbound 1rallic is transloaded in a thnely manmer after plucement, and that
outbound traflic is loaded in accordance with cutoffs, pull vimes and other service slandnrds
Fnsure that all ground transfers are prompily notificd and delivered per instructions.

(M)  Be responsible for all damnges or costs resulting from e¢nor of Contractor personnel and
make immediats arangements to cosrect or repair.  Contractor shall be responsible, at its sole
cost. lor all normal maintenance, repair and replacement to and of the Terminal and s
ecanstitvent parts, including but nut fimited to plumbing, lights, wash systems, compressors, wash
(actlities, scales. gales, melers. and lights. and for any required centilication thereof.

(N}  Prepare necessary summary reports. daily pull and place sheels, end of tmonth recaps.
compiter updites

(Q)  Provide all backup paperwork for proof of proper wolification and prowvide proper
informalion.

(Py  Supply all fuel {or crunes. yard tractors, and will provide o site fuel tanke. if necessury
Maintain on site fue! 1ank in compliance with ali applicable laws regulating storage, use and
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labeling requirements, and equipped with @ spill over prevention hasin capable ol holding 110%
ol total capacity of above ground storage tank.

{Q)  !he Ferminal will be in operation in conformance with Section 1(A) of the Agreement.

(Q) Comply with all applicable federal, siate, and local laws, rules, regulations and
ordinances contolling air, water, nofse. sold wastes, and other pollution or relating 10 the
slorage, (runspor(. release or disposal of hazardous materials, substanees, or waste. Contractor
shall, at its own expense, make all modifications, repairs or additions (o its equipment used in the
Transload Service and shull install and beur the expense of modifications or repairs to any
devises or equipment affecting ils operations which may be vequired under any such taws, rules,
regulations or orlinances, or which is needed 10 safely conduct transfoading Oper-nlious:
Contractor shull promptiy advise Railway when any of Railwuy's equipment is in nced of
maintenance, repairs, or replacement  Contractor shali not dispose of uny wastes of any kind,
wheiher hazardons or not. at the Lerminal.
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APPENDIX B

{(to Terminal Transloading Agreement between
Grafton & Upton Railroad Company and All Americau Terminals)

The name and address of the Railway employee to be notified under Section 1.G for any
death. injury or of any loss or damage (o property is:

Phene:
Fax:
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APPENDIX C

(to Merminal Mansloading Agrecment between
Gratlon & Upton Railroud Company and Al American T'ernunals)

INDEMNITY AND HOLID HARMULESS AGREEMENT

This Indenmity and Hold Ilarmless Agreement ("Agreement”) is made by and among
— L , with a

bsinese addrew @l —— e

‘Indenmitor”).  _ L a o having an sddress

ol : i ("Conlraclor") and Grafion & Uplon Railroad Company. a
Massachuseits corporation. havm;, an address of' 929 Boston Post Road [Fast. Marlborom}h

Mussachusetts 01752 ("Railway"),

WITNESSETH:

WHEREAS. on behall of Railway, Coniractor performs various transloading services for
Railway's shippers and cuslomers using Railway's yard located in North Grafion. Massachuselts

(the *Terminaf?y ;

WEHERLAS, Indemnitor 15 a motor carmier providing ransportation service lo and from
the Terminal: and

WHERFAS, Railway is not willing lo allow Indemnitor (o pecform such services on and
using the Terminal unless Indemnilor enlers into this Agreement agreeing (o indemnily and hotd
harmless Railwiy and Contractor and certuin related panics ol each of them. as prowvided licrein.

NOW, THI-RFFORL, m consideration of the premises aud the agreements contained
herein, the parties agree as follows;

SECTION [. Acuess (o Terminal. Railway, lhrough Contraclor. may from time to time
permit Indemnitor to perform motor carridr (ransportation services for customers of Indemnitor
wilizing the (raastoading services of Conumctér ut the Terminal, The provisions of this
Agreement shal) apply to any such services provided by Indemnitor ot the Termmal and 1o any
act{s) or omission{s} ol Indemniar af the Terminal,

Scction 2. Indemmiloc’s Responsibility For Its Contraciors and Agents, Should
Iudemmnitor engape the services ol a contractor or agent. Indemnitor assumes full responsibility
and shall inderonify and hold harmless Railway and Contracior in accordance with the provisions
of Section 4 from any tonsequences ol'the aots and/or omissions of such contraciors and agems.

Section 3. _lademnitor's Obligntions. In performing any services an or using the
Terminal, Indemnitor will promptly clean up or euusc the clean-up of sny material, commodity
or product spilled through the act or owmission of Indemnitor or ifs contractors andfor agents.
Indemanilor will comply with all Tederal, state and local laws, rules. regulations und orclinances
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controlling air. water, naise. soltd waste. und other pollution and retaing 10 the slorage.
transport. reteasc or disposal ol hazardous reaterials, substances, or waste  Indennitor shal! not
dispose ol any wasles of any kind, whether hazardous or nol. an the Terminal or any premises
awncd, leased or operated by Raitwny or Contractor ov any affiliate of Contracior. Indemnitor
shatt immediately take steps lo clean up and eliminate any vialation ol this Section 3 at the sole
expense ol Indemniter. In addition, Indemnitor agrees to comply with and perform any duties
Imposed wpon metor curriers in any applicable government regulation or any successor or
retssued publicaions.

Section 4. Indemnification, Indemnitor will be respansible for, and will indemnify and
hold harniless cach of Contractor and Railway and cach of their sespeciive shareholders,
directors. ofTicers, agents, employees, successors and affitiates from and againsi, any and all
liabilitics, losses, damages, claims. suits, judgmients, costs and cxpenses (including withont
limitation attorneys' fees) resulting from or in conneclion with injury 1o or dewth of any persons
whomsoever (including without limitation, agents cmployees or representalives of Raitway or
Contractor or Contractor's aftiliates), ar domage (o or loss of any properly whalsocver, including
commodily. caused directly or indireclly by any of its acis or omissions at the Terminat:
provided, however. that Indemnitor's obligation te indemnily and hold harmiless any party shall
not apply 1o the extent that aiy such injury, death, damage or toss is caused by the negligence or
wrangful aci{s) or omission(s) of such indemnified party

Scction 5. Governing; faw, Except as otherwise expressly provided 1n this contract. the
laws of the Commonwealth of Massachusetis shall govern the interpretation and performance ol
this Agreemient.

Section 6. Ingurgnce. ludemmitor shall at its sole cosl and expense oblain and maintun
during the period of this Agreement in a form and with companies salislactory 10 Raitway and

Coniractor, the following insirmnce coverage:

4) Workers' Compensation [nsurance 1o meet fully the requiremient of any
compensation #ct, plan or legislative enactment applicable in connection with the
death, disabitity or injury of Indemnitur's officers, agenls, scrvanis or employees.

b) Employers' Liability Insurance with limits ol not tess than $1,000,000.00 each
accident, $1.000,000.00 policy limil for disease. and $(,000,000.00 ench
employee for diseuse,

e) Cammercial General Liability Insurance with o combined single limil ol not less
than (i) $5,000.000.00 per occurrence if Indemnitor will handle hazardous
materials at the Tenninal, or (i) $1,000.000.00 per oecurrence if tndenwilor will
not bé handling any hazerdous materials et the Terminal. for injury 1a or deally o
persons and damage to or loss or destruction of property. Such policy shall be
endorsed 1o provide products and compteled operations coverage und contractual
liability coveragé lor lisbility assumed tinder this Agrecment, shall name Railway
and Contractar as additional insureds nnd shall include a severability of inferests
provision. The coniractual tiability coverage shall be of a form that does not deny
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coverage for aperstions conducied within iRy (50) teet of any raitroad trach or
facility.

d) I'ruckers |iability Insurance with a combined single limit of not less thun
$5.000,000.00 per occurrence for injury fo or death of persans snd damage 10 or
loss or destruction of properly. Said policy shall be endorsed 1o provide
contraciual fiability coverage for Hability assumed under this Agrcemecnt, shall
name Railway and Contractor as additional insureds and shall contain
Endorsement Form MCS-90 for Mator Carrier Policiey of Insurance for Public
Liability under section 30 of 1he Motor Carpes Act of 1980, ar Form MCS-82
motor carrier public liability band must be obtained.

Prior to entering rhe Vcrminal. Indemnitor shail furnish certificates of insurance to
Railway and Contractor ccrlifying the existence of such insurance. Each insurance policy
required by (s Agreement shall be endorsed to state that covcrage shall not be snspended.
voided, canceled or reduced in coverage or limils without (30} days advance written nolice 10

Ruilway and Conlraclor

The furnishing and acceplance of Ihe palicies or cenificates of insurance and bond
referred to above shall not in any way or degrec alicr or lessen the Hability of Indemnitor under

this Agresinent.

Section 7. Assigpment. No assignment of this Agrecmient s permitted withont prior
written consent of the ather partics hereto, except (0 SUCcessors in interest (o & party.

Seclion 8, Waiver, Waiver by any parly of any breach of these provisions shall not be
construed as a waiver of any breach.

Section 9. Headings. The section headings contained in (his Agreement are (0r
convenience ol reference only und in no way shall maodify any ol the 12nns or provisions of this

Agreemenl.

Section 10, Natices, Any notices. requests or olher communications hercunder shall be
in writing and shall be deemed 1o have duly given when made upon a party by personal service at
any place where they may be found or by mailing suth notices, requesis. or internationally
recopnized conrier, or by (ransmilting such & notice by facsimile. in each cuse to the following
yddrosses or ficsimile numbers, as the case may be:

INDEMNITOR —— e -

lacsimile:
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RAILWAY Grafion & Upton Railread Company
929 Boston Post Road Lasi
Marlborough, Massachusetts 01752
| acsimile:

CONIRACTOR

[zesimile:

Or to such other addresses or facsimile numbers as such party may speeify in a notice given to
the other party as provided in this Scetion [0.

Scetion 1. Counterparts; Focsimile, This Agreement may be executed simultancously

in several counterparts, and by facsimile. and each of such counterpart and facsimile signature
shall be deemed an original, but all o such connterparts and facsimile signatutes together hall
constitute onc and the same insirument.

Section 12. Sevcrability. In the event any provision of this Agreement is hield by a court
of competent jurisdiction to be invalid or unenforceable, such invalidity or enforeeability shall
nol alTect any otlier provision or this Agreement,

{The remainder of page left intentionally blank. Signature page to follow.)
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In WITNESS WHEREOF. the parties have caused this Agreement (o be cxecuted by their
duly authorized representatives as of the date first above written.

INDEMNITOR: CONTRACTOR:

By: By-

" Name: Name:
Title: Title:

RAILWAY:

GRAFTON & UPTON RAILROAD
COMPANY

By:
Name:
Title:
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ATTACHMENT D

Confidential Rail Transportation Contract



EXECUTION COUNTERPART

v,

CONFIDENTIAL RAIL TRANSPORTATION CONTRACT

This Conlidential Rail Tramsporation Conuact tthe "Counact") wade as of Oewnber 1.
2012 by and among Grafton & Upton Railrend Co. ("G&U"), Patriot Gas Supply, LLC
1"Patriot”). and. sclely lor purposes ol providing certain guaraniees as provided in this Canurel,
spiver Phus. Tue. ("Spicer”) and NGL Supply Terminals Co. ("NGIL"),

WHERLAS, G&U is a roil carrier that vwns and operates g line bepween Norh Grafton.
Massaclmsetts. where the line connects with a line of CSX ‘Transpartation, aud MilFord.
Mussacluseuts:

WIIEREAS. Patrint is a purchaser and whalesale seller ot liquefied petrolewnn gas: and

WHEREAS, G&U has a vard loeated in North Grallon {the "Yard™y with a faeiliy

comprised of approximaely 8 acres af laind and eyuipmient (the "Facility™) that is capable ol

wransloading liguified petrolemt gas Trom rail cars 1o trucks: and

WHEREAS, shie parties desire w enter into an arrangement pursaant 10 which Patrion will
arrange fr the shipment of Higuetierd petrolenm gas by rail 1 the Yard for wmnsloading by Gl

and

WHEREAS, il is in the imerests of G&U and al Spicer and NGL.. both of which are
Pariot alilates ihat will beoelit from the performance of this Contract, for Spicer and NGI. to
pravide assurances  G&LLin the form ol the guarantee ubligations assumed by Spicer and NGIL
prvsiant W this Conraet: and

WHEREAS. the parties desire o esablish the werms and  conditions for such
transporkation services pursuant o this Coutsict in accordance with 49 1.8.C. 10709:

NOW. THEREFORE, i cousideration of the loregoing premises and the covenanls and
provisians set forth belnw, and inending to be legally hound. the parties lereby agree as lollows:

1. Term. This Contract sliall hecome eftective as of the date of the commencement
ol operanjons at the Facility and shall rewnain in effect. unless carlier lerminated as provided in
tiis Contract, Tor a ternt ol tweniy (20) years [rom the effective date. Patriot shall have the riglu.
50 lemg as it is not in defmult under this Contvact and the Conlruct has not been rerminated as
pravided berein, (a) 10 exteud the Contract Jor 10 years alier the injdial 20 year enn by providing
written notice o G&U not later than 90 days prior to the expivation of the initial 20 year tern
and (b) to iniliale negotimions with G&LS Tor the extensiop of the Contract. on tenns awd
conditions satisfactary 10 both pariies. hevond 1he expiration al any 10 year exiensinn by
praviding written notice to G&U not Tater (han 180 days prior tn the expiration ol the exlension
teri,

2 Services by G&U. For cach loaded rail var ol liquelicd petrolenm sas received by
G& LT Tor tlie account of Patriot g interchange with C8X ar North Grafion, G&U shall provide all
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transportation and ransloading services necessary 10 move the car o the Yard and 1w tansley
lignefied pewnleum gas from (he tail car v tmeks.  Such services by Q&L shall inchide
switching the cars in the Yard and moving empry cars hack (o the inlerchange with C8X. Excem
as piherwise pravided in this Contract, the services provided by G&U shall be sabject 10 1he
terins and conditions of the Unifurm Straight Bill of Lading, all applicable @rills ol G&LU and all
applicable mles and regnlations of any governmemal agency or the Association of Amarican
Railraods,

3. Paivior Volnme Commitigent.

(a) During cach Comwract Year while shis Comraet is in effeo, Pairior shall
use commercially reasonable effons 10 arrange for the delivery 1o G& 15 at Narth Graflon a
minimutn of 80U rail cars of liquefied petroleum gas. G&L shall havehe right o take delivery
of and transload 1ail cars ol liquelied petroleum gas delivered 10 G&LI a North Grallon by. lor
e aceonnt ol ar on biehall of enstomers other than Parriol. and. for purposes of calenlting sich
miuipmm number o cars, Patrion shatl be credited with any cars delivered by, for the accanm of
or ou behall of any mher such cusiomers in any Contract Year.

¢ Lponaion s REDACTED

a) In retum Jor vhe services pravided by G&Ui, as described above. Poriot
shali puy G&:L! in accordance with the "Base Rate* that is in elTeet av the lime of delivery ol each
railear. The Base Rate for the Iirst and second Contract Years afier the eflective dine shall be
$ ser car. The Base Rate Jorahe third and subsequent Caatract Years shall be 8 per car
escalmed as set Jorth in Seclion 3, In no event shall the Base Rae execed e lowest rule that
G&L! charges any other shipper for lundling a car ol liquelied petraleum gas at the Facility.

(b} In sddition, Pawior shall pay the Railrousd:

(i) an addivipnal amoum ol $  per car up to a tatal of 12,000 cars
with a creditof’$.  per car ol liquefied petrolenm gas delivered by other enstomers. I
Pariol and other shippers do not deliver at least 800 cars per yeur 10 the Facility (with a
credit i any cars delivered by ovher shippers or cars in excess ol 80U per year For
preceding years), Patriol shall make u payment to G&U equal i 4. ) times the shortfall
in cars (the “Sharlall Paymen(™). The Shonlall Payinent, and the minimunt paymem set
Torth in Section 4(d) below. shall be puarantleed by Spicer Phis, Tue.. a Conneclicui
carporntion and NGL. Supply Terminals Company; provided. hawever, this paymenl
abligation and pnaranty shall e suspended or terminate during or afier any period the
Facility is. respectively. temporarily or permanently legally prohibited rom operating as
a result af a preempiion challenge referred to in Section |1 ol this Apreement.  The
Parties o nov intend the Shortfall faymem ohligation and guaramy as liquidated
damages and i Parriot discontinues its operation at the Facility G&LU! shall nse
commercially reasanable elorts 1o mitigate damages by re-using the Focility or vard
where e [Faciliy is locmexl:

[
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(Y all swus dut are payable under U equipment lease described in
the Financing. Development and Causiniction Agreement. inchiding property  and
liabihity insurance and all real aned persanal propenty taxes atirilauable v the Facility (the
"Equipment Lease Payments™). Patriol shall receive a eredit 1oward the Equipment Lease
Payments equal 10 the tatal Eqnipntent Lease Payments due in a Contraci Yeur divided by
total cars of lignefied petroleum gas delivered ta the Facility by all customers, inchiding
Pawiot and other customers. tines the mmiber at’ cars ar liquefied petrolewn gas
delivered Ly other enstomers.

(c)  G&L! shall render mvoices 10 Patriot lased apon the number of cars
reccived by G&U for the account of Patriot each calendar momh, and Patriat shall pay such
invaices within 13 days atler receipt o such invoices

tdj Operatinns shall commence upan completion and operation ol the Facility,
The period berween the comiencement of terminal operations and April 30. 2013 shall l‘:e
designated the canstrction year. Dwring the eansumction year Patriot shajl guarantee minituam
{ees o the Railroad in i aggrepate antotut of' $. from lees paid nnder Section 4(a) ar (b)
ahove. Coutract Year | shall hegin May [, 2013 :nd end April 30, 2014 (and that and cach such
sticceeding perind is relerred 1a herem as a "Contract Year).

5. Base Rate Esealation. The amotmt of the Base Ruie shall increase annually
effective as of July 1 al each Cantract Year based npon the Ammal ludexes of Charge-onl Drices
and Wape Rates issued by the Assaciaion ol American Railroads. [ making the determination
of the increase, the Imal "Material prices, wape ates and supplements combined (exeluding
Juel)* index Tar the Eastern District shall be nsed. and the Final index figure for the calendar year
2012 shall le @ken as the base. The methad of escalating the Base Rate shall be detenmined hy
ealeulating the percent af inerease. ur decrease, in the index al the year 1o be escalated as relmed
10 the base year, und applying that percent tn the Base Rate: provided, however. that in no event
shall the Base Rate be reduced (o less than the initial Base Rate set [orth in Section 4 above. No
increases in excess ol 3% per anmm shall be instituted, unless the sane are muwally agreed
ppon by G&L and Patriat. $Mmable 1o reach agreement upan the same, then, the parties agree 10

UM

utilize binding mediatian to reselve any increase(s) in excess ol 3% per amum.

6. Car Supply.  Patriot shall amange for the provision of rail cars for the
trnsportation of liquefied petroleum gas in accordance with this Contract. Such cars shall be in
serviceable conditiun and in camplimmee with applicable regulatiuns af the Federal Railraad
Administration and 1he interchange rules of the American Association of Railroads. Gé&L! shall
have no responsibilily (o provide rail cars lor the use or the acconul of Pairiol.

7. Loss and Danmage. G&U shall be hable 1o Patriat for loss of ur dimwge to lading
during the pravision of services by G&U pursuant to this Contract; provided. hawever, that G&U
shall nat be Kable () if any lass or damage is caused hy an act of' God, an act of'a public cnemy.
an act of povermnental ur military anthority or the neghigence of Pairiot ar any ol its agents or
customers or (by Tor any consequential, special, indirect or ponitive dwnages, interest or any
other claim other than for sach loss or dinage.  Except as otherwise provided in this Contracl.

-
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all Toss and damage ckuims shall be governed by and handied in accordance with the terms and
conditions ol the Lintlorm Straight Bill of Lading. 49 CFR 1003, and 49 LL.S.C. 11706.

8. Farge Mateore. 1, due 1o o foree majeure event. i party is mable to caery ont any
al its obligations under this Contract. in whole or in par, and if such party prompily, afler
discovery thereal, gives (o the other parly wrillen natice ol such [arce majeure event, then the
obligaiions ol the party sillering te loree majeure event shall be suspended to the exient made
necessary by siich Torce majeure event during its contimuanee. The panty chiming lorce majeure
shall ase rcasonable eNurts lo resolve such torce majeire in arder 10 geswme perlermance
mirsuant fo this Contract,  Force majeure shall mean any event beyond the reasonable conitol of
the affected party. including without limitation acls of God, carthquake, lighining, lire,
explosion. fluod. acts of a puhlic enemy, war, riol, civil disturbance, saholage. or excreise of
governmiental or palice pawer.

9. Confideniiality.  The provisions ol this Contract shall be deemed 10 be
conhdential and proprietary and shall not be divulged by either panty 1o persens outside each
parly's respective organizations fexcept lor uftorneys. accountants and other agents subjeet (o
professionit or written restrictions an Jurther dissemination) without the prior written consent of
the othier party or except as may. in the reasonable opinian ol the disclosing party, be required by
law. mile or repulation.

10, Assigpmenl.

(8)  LExcepl as expressly set forth herein, neither this Comrpet nor any of its
rights ar obligations shall be assigned or sublet by either party withaut the prior wrilten consent
of the other party. which consent shall not be unrcasonably withheld or delayed.

tb} Patriol may make o collateral assignment af this Apreenient without
consern of G&1J 10 any lessor o), ar lender that has provided purchase money financing for, any
lignelicd petroleunt gas wansfer equipment provided for use au the Yard by Patrint or any
alfiliate ol Pairtor,  An affiliate shall mean any person or entity conirolled by or that contrels
Patrio, including auy entily in which Patriot owns at least 30% of the autstanding equity. Putriut
shall give &L writlen natice of any such assignment within live (3} business days ol making

such assignment,

{c) Subject Lo the foregomg restrictions. this Contract shall imtre o the benelht
ol und 1 hinding npon all suceessors and assigns ol ench ol the parties hereto. Successors and
assigns shall include any party W which G&U or Palriot sell. all or substantially all of its assets.
fiach party herelo covenants and agrees that prior (o any such transfer or transaction it shall
provide notice ol the survival ol this Contract 1a any successor or assign.

I Pgecmption. Pairiot acknowledges, understands and agrees that G&U may rely on
federal preempiion principles in order (0 construct and operie the Yard withaut complying with
certoin  Tederal, swate ar Jocal permitiing or preclearance requirements, that Pairioi has
independently reviewed the scope and application of federal preemption principles and
understands that such reliance may be challenged by legal action in courts or before the Surface
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Transponativa Board. Patriot hereby waives and releases any claivas against Gé&bl in the evens
thai any such challenge is successiul or in any way adversely alfects the ability af the parties 1o
nnplement ar realize the benelits o’ this Cantract. Patriot shall reimbarse (',}&i). within 15 days
after receiving invaices. for 30% ol the legal and related expenses incurred by G&U in
connection with any challenge to any refiance on tederal preanptian principles 1"Preempiion
Defense Costs™). The obligatian of Pairiot to provide sueh reimbursement shall be gaaranteed by
Spicer Plos. Inc. and NGL Supply Terminals Company.

12. Relanli and Remedies. The following shall be considered events of delanlt and
shall be yromds for immediaie 1ermination upon written notice by the ather Party ["Nou-
Defanlting Party™k:

ja) If any Party 10 this Contact, or any person or endty that is rebated a such
Party (the “Defwlting Party”) shall breach any material covenani, representation. waranty,
condition. ar obligstion ol this Comract or of any other agreement relating @ the Facility. and
lail ta rentedy such breach within 30 days alter writlen notice to do so lrom the Non-Defaulting
Purty: 1 D) any Party I1les a voluntary petitian ln hankrupicy ar shatl be adjudicated as banknipt ar
insalvent. or shall seek or cansent 1o the appoinmient of any 1nstee. receiver, conservalar., or
liquidator of snch Party or al’all or smy suhstantial part of {ts praperlies; (¢) any person shall lile
an wmvolmtary petition in bankmptey against a Party, and such petition is not dismissed.
discharged. ar viherwise 1enninated with prejudice within thiny (30) calenduar days ol the
oviginal filing thereof: (d) a conrl of competent jurisdiction shall enter an order, judgment, ar
dicrec approving i petition Nled agaiist a Party secking o reorgaization, arrangement,
moratorium, compasition, readjustment, liquidation, dissolution, or similar relief and suel arder,
judgment, ar decree shall remain anvacated mw unsiayed for g ageregate ol thirty (30) calendar
days [whether or not conseentive) [ram the date af entry thereoll or a trustee, receiver,
canservator, ar ligaidatov ol such Party or ol all or any snbstantial past al its projerties shall be
appainted and such Party shall acquiesee in sueh appointiment ar such appointment shall remain
unvieated and unstayed Tar an aggregate of hiny (30) calendar days (whether or not
consecutive): (€) a Party shall admit in writing its inability to pay its debts as they come due, iis
msolvency or pending insalvency, ar a suspension or pending suspension of aperaiions; (f) a
Parly shall make a peneral assignment Tor the benefit of creditors or 1ake any other similar action
Tor the prulection ar henefit of creditors; or (g) there oecurs any event which, under applicable
laws, has an efTect similar to the events described herein,

In addition 1a the right (o wrminate in accordance with (he loregaing paragraph, Patriot shall also
liave, @ its option and as permitted by 49 W.S.C. 10709(c)2), the right w seck any remedics
availalle under Title 49, Subtite 1V, Part A (49 U.S.C. 10101--49 U.5.C. 11908) 1o the same
extent ta which such rensedies wonld be availuble in compection with wransportation services 1ol
jravided pursiant to a confidential tansportation contrael parsmnt i 49 U.S.C. 10709,
including withont limitation the right 10 seck reliel pursuant o Section 20 below.

Tenmination or expivation of this Cantract for any reason shall nat release any Party lrom any
obligatians ihat may have accried Lelore such termination, nor shall it prechide iy Party from
exercising any remedies it might have 1a enforee such obligations.  Termination of this Contract

w
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by the Non-Defauhiing Pary sholl nor vanse aav prejudice 10 other rights and cemedies ol the
Nog-Delanlting Party,

13, No waiver. The Rilure ol a Party to insisy upon suiet perlormance of iy ol the
provisions ol this Contract in vhe ot more instances or the faiture of'a Party (0 excrgise m-';y ol its
rights hereimder in une or mare instances shall not be construed as o waiver of any stich
provisions or the relinquishment of any sich vights. but the same shall contine and remain in
1l foree and eltect.

4. Severability. 1 any pan. term. ar provision of this Contract is beld by a conni or
uther authority 1o be unenforeeable. illegal, against public policy. or ut conflict with any lederal.
siate. provincial, or lacal laws. then sueh pan. termy, or provision shall be considered severable
from ibe rest of the Contract.  The remaiaipg portions ol the Contract shal) noi be allected and
shall be interpreted so as best 1o effect the eriginal intent of the Parties, and he rights and
obliganons of the Parties shall be construed as if this Contract did not contain the partienlar part.
lerm, ar provision tound illegal, prohibited. or imentorceable.

15, Qood standing and amhority.  Fach Party represents and warrams that it is daly
arganized and validly exisiing in the sne or pravinee of its Yormatian, in goo} standing in such
stole ar provinee. and qualified w do business in the swate or pravinee in which it does business.
‘The persons signing this Cantract on behall ol the Parties warrant that they have the authority 1o
binul the Parties 10 all the 1ermis and conchitions of the Canracr. ’ ’

16, Nutice.  Any menice or ather carrespondeniee required or permitted ander this
Contract shall be in wriling and addressed 10 the respective parties at the ollowing addresses. or
at sach other addresses as a Pany ay [urnish in the flaare:

Patriot Gas Supply, L1L.C

1 Indian Rock Lane

Greenwich, CT 06830

Altention: Austin P. Clark, Manager

Grafon & Upton Railroad Co,

929 Boston Post Roud [Fast
Marlborough, MA 01752

Altention: Jon Delli Priscoli. President

Matters ol an operating ar emergeney hature ay he commnicated by telephane, e-miail, fax. or
other reasonable ineans.
17.  Dispuie Resohwiop.

{a) Whepever any dispude ar issue of imerpretation or application ol this
Agreement avises belween (he Partics. the Partics shall nse goud faith cHorts o resolve the
matier expeditfously and without reson 1o arbitration or litigation,  Each Party shall appoim an
ofiicer having responsibility Jor and authprity 1o resolve such disputes. )1 a dispule reniains
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mresolved Tor 6 days following the commuencement of sich gond-faith elforts. then either Party
oray proceed 1o resolve the dispute in accordance with the procedures described below in Section
17¢by.

th) All disputes arising in cannection with or invalving (e interpretavion,
implemwentation, or applicatian of this Agreement shall be resolved 1lwongh arbitration.  The
Party initiating arbitrition shall notily the ather of the issues 1o be arbivaed and propose a
pracess w0 select an arbitrator knowledgeahle in raflroad matiers. 1y the Panties cannol resch
mutual agreentenm an the selection ol an arbitrator within thirty (30) Juys of 1he original notice.
the Party initiating arbilration may petition the American Arbiration Association ar the Surface
Transportation Board or any suceessor agency ("STB”) 1o designate an arbitrator.  The
arbitrator's decision shall be hinal and binding.  Each Party shall bear one-half the costs of the
arbitrator.  From the time the arbitator is chosen. evidence is 1o be presented and decision
rendered within ninety (90) days,

18. Emergency Services. In the event that G& L is unable ar unwilling 10 provide rail
service s required by this Contraet, Patriot shall be enfiiled 10 request emergency altemative rai)
service pursuant 1© 49 CEFR F46 or 1147, and G&U shall caoperie 10 ihe extent required or
practicable with any such requesi by Patrici.

19. Counterparts. This Contract may be execuled in any number al’ counterpnts, each
ol which slull be deemed an origial and all of which shall constitnie one andt ihe same

Aprecment.

IN WITNESS WHEREOF, the Parties herelo have executed this Cantrael as ol he doy

and year (irst above writlen.
GRAFFQY & YPTPN RAT /ROAD CO.
/ \
f t
[t
F
By A\ AR I
— <

‘r_/ N j\ j/ ") {,‘
Pinted Names | £770 (871 7744w
. __/: - T
Tl T iAey 21 da 47{

PATRIOT GAS SUPPLY, LLC

By: (":ﬂ;—t«sé—-—l !;'\'), (lQG,t&d‘r_,

Printed Nume: A\;'J Stia 1. Ck.x\xf.’\(
Title: Mamacri
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The mulersigned join this Conlidential Rail Transpoaation Canteact snlely for the purpose of
hereby guarsntying the Shonilull Payment, minimum payment. and 50%, of the Preemption
Ixiense Costs thar Pareran is abligmed 1o pay pimsuant to. espeaively . Sections 36y, 4cd) md 1)
ul"this Axgrecment.

Spicer Plus, (e, NGL Suppty Terminais Company

/‘.74 4 /;',f" 7
T s £k Lo
By: gl s vt o T Apee T B e
A
ws Lrredzd s
Dnly Aatharized Duly Authorized
GRS satlinlerid K FINAL Aoe 197658 R
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ATTACHMENTE

Financing Development and Construction Agreement



EXECUTION COUNTERPART

FINANCING, DEVELOPMENT AND CONSTRUCTION AGREEMENT

This Financing, Development and Construction Agreement is entered into as of October 1, 2012,
by and between GRT Financing LLC, of 12 Roosevelt Ave, Mystic, CT 06355 (hercinafter
referred to as "GRT ") and All American Transloading, LL.C of 42 Westborough Rd, North
Grafton, MA 01536 (hereinafter referred to as "All American") and Patriot Gas, LLC, of 14
Indian Rock Lane, Greenwich, CT 06830 (hereinafter referred to as "Patriot") and Grafton &
Upton Railroad Company, of 929 Boston Post Road, Marlborough, MA 01752 (hercinafter

referred to as "Railroad").

WHEREAS, Railroad is desirous of financing, developing and constructing a transfer facility for
the transloading of liquified petroleum gas ("LPG") at the Railroad's rail yard located in North
Grafton, MA (hereinafter referred to as the "LPG Transfer Facility"); and

WHEREAS, Railroad has created a sitc development plan showing the LPG Transfer Facility
(the "Development Plan") and a copy of the Development Plan is attached hereto as Exhibit A;

and

WHEREAS, GRT desires and is willing to finance and to facilitate cettain aspects of the
construction of the LPG Transfer Facility, to lease the LPG Equipment, as defined below, to the
Railroad and to engage LPG Ventures, an experienced LPG facility consultant, to design and
construct the LPG Transfer Facility in accordance with the Development Plan; and

WHEREAS, all Parties need to enter into a more detailed writing that enumerates the financing,
construction and development and other business terms and conditions that the parties have

agreed to.

NOW THEREFORE, in consideration of $1.00, the foregoing, and other valuable consideration,
the receipt of which is hereby acknowledped as being given and received, the undersigned
parties hereby covenant, warrant and agree as follows:

1. All American and Railroad have agreed to the terms of a Terminal Transloading
Agreement dated as of October 1, 2012 (hereinafter referred to as "Transloading Agreement),
the terms and conditions of which are incorporated herein, and

2. Patriot and Railroad have agreed to the terms of a Confidential Rail Transportation
Contract dated as of October 1, 2012 (hereinafter referred to as "Rail Transportation Contract"),
the terms and conditions of which are incorporated herein, and

3. GRT and Railroad have agreed upon a LPG build-out plan showing the location of and
specifications for the LPG tanks and all related facilities (the "LPG Build Out Plan") based on
the Development Plan and LPG Ventures' quotation dated July 27, 2012 and Master Plan and
Process Flow Diagrams attached hereto as Exhibit B and incorporated herein by reference.

4, The Railroad shall complete and construct, at its sole cost and expense, the site
preparation work shown on the Development Plan and listed in the Construction G&U RR
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section of Exhibit C attached hereto substantially in accordance with the construction schedule
set forth and attached hereto as Exhibit D in each case with such modifications as the parties may
agree upon based upon the recommendations of LPG Ventures.

5. GRT shall engage LPG Ventures to complete and construct the LPG Transfer Facility in
accordance with the LPG Build Qut Plan and as set forth in the Construction GRT/LPG Ventures
section of Exhibit C, pursuant to the design build contract (the "LPG Ventures Contract") and
substantially in accordance with the construction schedule set forth and attached hereto as
Exhibit D in each case with such modifications as the parties may agree upon based upon the
recommendations of LPG Ventures. GRT shall provide the funds to complete and construct the
LPG Transfer Facility, and to acquire and to lcase the LPG Equipment to the Railroad pursuant

to paragraph 6 herein.

6. Financing and Security. GRT and the Railroad have mutually agreed that for necessary
business reasons including but not limited to the parties goal of expediting the development and
construction of the LPG Transfer Facility, that the obligations of GRT set forth in paragraph 5
herein shall be provided/handled as follows:

a. All payments necessary for the completion and construction of the LPG Transfer
Facility for which GRT is responsible shall be made by GRT to LPG Ventures, to the suppliers
of the LPG Equipment and to all contractors, subcontractors, suppliers who work on the LPG
Transfer Facility, as directed by GRT. Simultaneously with the execution of this Agreement,
GRT has demonstrated to the commercially reasonable satisfaction of the Railroad that GRT has
the funds on hand or access to funds in an amount including a reasonable contingency allowance
that is sufficient to complete construction of the LPG Transfer Facility substantially in
accordance with the LPG Ventures Contract and the budget attached hereto as Exhibit E. GRT
shall pay LPG Ventures and all of the suppliers, contractors and subcontractors who work on
construction of the LPG Transfer Facility in the ordinary course of business subject to prior
review and approval of the Railroad for consistency with the budget, which shall not be
unreasonably withheld or delayed and be deemed given if the Railroad does not object on or
before the fifth day after receiving the proposed schedule of payments from GRT. GRT shall
defend, indemnify and hold harmless Railroad from and against any mechanics liens or other
liens or encumbrances that arc filed on or burden Railroad property as a result of acts or
omissions of GRT, LPG Ventures and any suppliers or contractors working on the LPG Transfer
Facility and shall take all measures at its sole cost and expense required fo release any such lien
within thirty (30) days after any such lien is filed.

b. Title to the four (4) 80,000 gallon LP tanks, the rail tower piping system, tank
headers, piping, pumps, compressors, water suppression system and all related equipment and
structures thereto (the "LPG Equipment") shall be acquired by and held in the name of GRT.
The Railroad shall have the exclusive right to use the LPG Equipment pursuant to a twenty (20)
year equipment lease between GRT, as Lessor, and Railroad, as Lessee (the "Equipment
"Lease") as described in this paragraph 6, for purposes of operating the LPG Transfer Facility
and performing its obligations pursuant to the Transloading Agreement and the Rail
Transportation Contract and its obligations to any customers as a result of the Railroad's status as
a common carrier. GRT at its option may extend the Equipment Lease for an additional term of
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ten (10) years. The Equipment Lease shall be senior to any other financing arrangements of the
Railroad and Railroad shall obtain consents and non-disturbance agreements from its other
lenders to this effect. The Railroad shall defend, indemnify and hold harmless GRT from and
against any liens that are filed on the equipment comprising the LPG Transfer Facility as a result
of acts or omissions of the Railroad and shall take all measures required to release any such lien
at its sole cost and expense, within 30 days after any such lien is filed.

c. Under the Equipment Lease, the Railroad shall make mionthly payments in an
amount that will amortize the costs of the LPG Transfer Facility over 20 years at 5% interest per
annum, provided, however, such costs in the aggregate shall not exceed the total costs set forth in
the budget attached hereto as Exhibit E. The Railroad shall make the payments to GRT on the
LPG Equipment pursuant to the Equipment Lease solely from fees collected by the Railroad
under the Rail Transportation Contract or Transloading Agreement. The Equipment Lease
otherwise shall be without xecourse against any other assets or revenues of the Railroad.

d. The Railroad will fully cooperate with GRT by signing a commetcially
reasonable Equipment Lease, which shall, among other things, include the events of default set
forth in this Agreement, and other customary terms and all typical commercially reasonable
related financing documents required in connection with the Equipment Lease, including but not
limited to UCC Financing Statements, Collateral Assignments, Non-Disturbance Agreements,
etc., (the "Financing Documents"), excepting any monetary recourse obligation documents, as
the Railroad is to have no monetary obligations under the Financing Documents, other than the
obligation to tender the payments required to be made to GRT from revenues from the Rail
Transportation Contract or Transloading Agreeinent pursuant to Section ¢ herein.

e. The Railroad represents and warrants that it has good title to its property on which
the LPG Transfer [acility shall be constructed, free and clear of all liens, claims and
encumbrances other than those set forth on Exhibit F attached hereto; that this Agreement and
the Equipment Lease shall not violate or cause a default under any agreement, contract, financing
document, decree or order to which the Railroad is a party or is subject; the Railroad has
adequate funds or resources to carry out and complete the initial site preparation referenced in
Paragraph 4 hereof, and the Railroad is solvent and is presently able, and reasonably expects to
continue to be able, to pay all of its debts, expenses and liabilities in the ordinary course of

business.

7. Preemption. Each of the parties hereto acknowledges, understands and agiees that
Railroad may rely on federal preemption principles in order to construct and operate the LPG
Transfer Facility without obtaining certain federal, state or local permitting or preclearance
approvals, that Patriot, All American and GRT have each independently reviewed the scope and
application of federal preemption principles and that such reliance may be challenged by legal
action in coutts or before the Surface Transportation Board. Each of the parties hereto hereby
waives and releases any claims against Railroad in the event that any such challenge is
successful or in any way adversely affects the ability of the parties to implement or realize the
benefits of this Agreement. Patriot shall reimburse Railroad, within 15 days after receiving
invoices, for 50% of the legal and related expenses incurred by Railroad in connection with any
fegal or regulatory challenge to any reliance on federal preemption principles.
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8. Default and Remedies. Each of the parties hereto acknowledges that the following shall
be considered events of default and shall be grounds for immediate termination of this
Agreement upon written notice by any other Party ("Non-Defaulting Party"):

(a) If any Party (the "Defaulting Party”) shall breach any material covenant,
representation, warranty, condition, or obligation of this Agreement, the Transloading
Agreement or the Rail Transportation Contract, and fail to remedy such breach within 30 days
after written notice to do so from the Non-Defaulting Party; (b) any Party files a voluntary
petition in bankruptcy or shall be adjudicated as bankrupt or insolvent, or shall seek or consent to
the appointment of any trustee, receiver, conservator, or liquidator of such Party or of all or any
substantial part of its properties; () any person shall file an involuntary petition in bankruptcy
against a Party, and such petition is not dismissed, discharged, or otherwise terminated with
prejudice within thirty (30) calendar days of the original filing thereof; (d) a court of competent
jurisdiction shall enter an order, judgment, or decree approving a petition filed against a Party
seeking a reorganization, arrangement, moratorium, composition, readjustment, liquidation,
dissolution, or similar relief and such order, judgment, or decree shall remain unvacated and
unstayed for an aggregate of thirty (30) calendar days (whether or not consecutive) from the date
of entry thereof, or a trustee, receiver, conservator, or liquidator of such Party or of all or any
substantial part of its properties shall be appointed and such Party shall acquiesce in such
appointment or such appointment shall remain unvacated and unstayed for an aggregate of thirty
(30) calendar days (whether or not consecutive); {€) a Party shall admit in writing its inability to
pay its debts as they come due, its insolvency or pending insolvency, or a suspension or pending
suspension of operations; (f) a Party shall make a general assignment for the benefit of creditors
or take any other similar action for the protection or benefit of creditors; or (g) there occurs any
event which, under applicable laws, has an effect similar to the events described herein.

Termination or expiration of this Agreement for any reason shall not release any Party
from any obligations that may have accrued before such termination, nor shall it preclude any
Party from exercising any remedies it might have to enforce such obligations. Termination of
this Agreement by the Non-Defauiting Party shall not cause any prejudice to other rights and
remedies of the Non-Defaulting Party.

9, No waiver. The failure of a Party to insist upon strict performance of any of the
provisions of this Agreement in one or more instances or the failure of a Party to exercise any of
its rights hereunder in one or more instances shall not be construed as a waiver of any such
provisions or the relinquishment of any such rights, but the same shall continue and remain in
full force and effect.

10.  Severability. If any part, term, or provision of this Agreement is held by a court or other
authority to be unenforceable, illegal, against public policy, or in conflict with any federal, state,
provincial, or local laws, then such part, term, or provision shall be considered severable from
the rest of the Agreement. The remaining portions of the Agreement shall not be affected and
shall be interpreted so as best to effect the original intent of the Parties, and the rights and
obligations of the Parties shall be construed as if this Agreement did not contain the particular
part, term, or provision found illegal, prohibited, or unenforceable.
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11.  Good standing and authority. Each Party represents and warrants that it is duly organized
and validly existing in the state or province of its formation, in good standing in such state or
province, and qualified to do business in the state or province in which it does business. The
persons signing this Agreement on behalf of the Parties warrant that they have the authority to
bind the Parties to all the terms and conditions of the Agreement.

12.  Notice. Any notice or other correspondence required or permitted under this Agreement
shall be in writing and addressed to the respective paties at the following addresses, or at such
other addresses as a Party may fumish in the future:

GRT Financing, LLC
12 Roosevelt Avenue
Mystic, CT 06355

All American Transloading, L1.C
42 Westborough Road
North Grafton, MA 01536

Patriot Gas, LLC
14 Indian Rock Lane
Greenwich, CT 06830

Grafton & Upton Railroad Company
929 Boston Post Road
Mariborough, MA 07152

Matters of an operating or emergency nature may be communicated by telephone, e-mail, fax, or
other reasonable means.

13. Dispute Resolution.

(@) Whenever any dispute or issue of interpretation or application of this Agreement
arises between the Parties, the Partics shall use good faith efforts to resolve the matter
expeditiously and without resort to arbitration or litigation. Each Party shall appoint an officer
having responsibility for and authority to resolve such disputes. If a dispute remains unresolved
for 60 days following the commencement of such good-faith efforts, then either Party may
proceed to resolve the dispute in accordance with the procedures described below in Section

15(b).

(b)  All disputes arising in connection with or involving the interpretation,
implementation, or application of this Agreement shall be resolved through arbitration. The
Party initiating arbitration shall notify the other of the issues to be arbitrated and propose a
process to select an arbitrator knowledgeable in railroad matters. If the Parties cannot reach
mutual agreement on the sclection of an arbitrator within thirty (30) days of the original notice,
the Party initiating arbitration may petition the American Arbitration Association to designate an
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urbitrator. The arbitestor's decision shall de faal and binding. Lach Party shall bem: ane-lal) the
cosls ol the arbitrator. From the time the arbitrator is chesen. evidence is 10 be presented and

decision rendered within ainsty (90) days.

14, Goverping Law. This Agreement shail be governed and interpreted woder the laws ol the
Conunonwealth of Masyachuserts.

I5.  Conlidentiality. This Agreemem shall ronain strictly confidemial hetween the partics
herewo, except thai cach af the wedersigned partles may share the same with any bank vr other
debl or equity financing source [iw purposes ol securing the Antacing anticipated hercundes xl

with its legal cormsel.

16.  Cuunterpurty. This Agreeinem may be cxeauted in day number of counterpants, each of

witich shill be decaned an origiant wnd all o which shall coustinite one and 1l semve Agreernent,
N ,nf

Fxecuted as an isinanent wider senl as of ()cmbm-l 2012,

GRT Finuncing LLC Grallon & Lpten leu ad Conpiany

By: %A A rLe i Ké%:‘-’ét" ,/) / 4/ /

Y >
Lawrence (. Chesler, President, /J}‘)’bcl li B scok, Presidém & Treasurer,

and not individually nd it dxlividually

"

All American Termiuals, LLC Patriot Gas. 11.C

L / fmn by (RuitR Coute

RGO -Eiurcing. | )vilopuremt sud Copsinuien o - 10367 6
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EXHIBIT A

Development Plan

T Ve RO XN L
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EXHIBIT B

Master Plan and Process Flow Diagrams
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VENTURES
iy 27, 2012
Mr. Jon Hobstein

36 Thar~es Stroet
Srotor, T QU 10

I Ho. .ain,
LP. Jenture pleased sbmitthe i wiag g e for the construction and commissioning of your
ral wyminal irafton, )

Ot ote pUH

S Tanks
i ovateps  ootings ane our conare: © perfocal code, install per cast piers, and set tanks, This
wheias the cavavion, ¢ crete footer, pre cast piers, freight for piers, crane 1o unioad plers and

tanks and lal e, $75,438

Tank Trim
Provide engineering for tank apening altcrations, install two 4” and two 3 openingsin the gattom of

the tank for liquid and vapor Gperations. Perform tank alterations and have the alterations inspected
and approved by third peny ASME Code inspeclors. Install new 4* and 3" internal valves, new relief
valves, thermometers, pressure gauges and rapliace manway gaskets and bolts. Pansand labor
included. $102,510

Plplng: Tanks to Header Lines
Instail new 3* vagor and 4” liquid fines from the hottom of each tank to the header lines. Thisincludes

new pipe, mechanical vaives, flex copnectors and labor, $63,4988
Piping: Header Lines v

fhstail two 3” vapor lines, one cold vapor and one hot vapor, one 8" liguid In line, and one 12 liquid out
Ines. Thesejines will be fittad to the tank piplng and wilf have connections for vapor to be used for

railcar unioading, loading operations, and connectlons to the compressor bank. Parts and labor ncluded.
573,692

Pump Bank )
flistall 4 new Blackmer 4* pumps for transgart loading. Connect pump bank o2l outlets and roue

pipmg to tronsport lonading area. tngall new mechanical valves, flax connectors, and steainers. Parts
and labor ncluded. $3133,736

Rail Towers and Catwalls

torstall four rail towers with two gangways each and tetwalks 1o cannect each of the towers. Install
stairs at each rait tower. Parts, labor, and freight included, $104,296

Rall Tower Piping . .
Plpe eachraii 1 awer with four liquid lines and two vapor fines—piped to unload twe rail cars per tower,

Instalt new plping ESVs, articulating loading arms, hoses, mechanical valves, railcar ESVs, hoses and caps.
Parts and labor Included. $343,621

N

ASAUE Ramk Sutes, LAGNIES Plaw Pesign & Cogewrnetion. ASME X DO Certifivd, Traxporkdton Sernsdes, fra-cust Tk Plore

YOI L. 33t St Rigrawn, MU 135« S1G.T51300 + FAR 31022015390 « Toll Free 8L 719 R4+ wenlppreninas
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Rail System Piping
Instalf fiquid and vapor plping from rail towers to compressor bank and to tank header lines. Parts and

labor Included. 541,132
Compressors
Install four naw Corken 691 compressors with 30HP explosion proof motors. Parts and labor included.

$120,862

Matering And Loading Systems
Pipe fiquid from pump bank to metering system. Install one metering skid capable of loading two

transports. install pip/ng from metering skid to Joading bulkhead for two transports. Includes metering
skid, mechanical valves, bulkheads, ESVs, and fabor to Install, $343,807

ESV System
Install pneumatic €5V system that wili include master shut down operators at the entrance of the

facillty, the loading rack and at the rall towers. Instali industrlal air compressor with air drying system.
Parts and labor inclucled. $12,613

. Electrical {Budgetary)}
Provide labor, parts, and supplies to establish electrical service for pumps, motors, metering systems,

and components related 1o product transfer from an existing unsite power source, We can provide 3
comprehensive electrical quote with more information concerning incoming powar supply, lighting

requirements and the number of structures onsite. Cost Plus
Concrete Work

Provide all labor and supplies to form and pour pads for tank sub footers, pumps, compressors, rail
towers, pipe supports and a 88’ x 50' x 8” pad for transport Joading. $125,000

Commissloning, Testing, And Other Construction Equipment And Supplies
Plyce alf systems in operation and test for proper operation, rental equipment, crash post, steel pipe
supports and construetion supplies. Parts and labor included. $70,026

Our quote for this tenminal project is $1,610,200.

Notes and Exclusions
Not included in this quote is gas to pressurize the systam, slte improvements {roads, landscaping,

grading, etc.} canopy for the loading rack, or tanlc and systam painting.

Construction Scheduie
Once contracts and agreements are signed the shop fobrica tion work could start on major companents

that would be built in our shop. On-Site work could bagin in August and complete the project in late
November.

Terms

309 of total project cost when contract is signed.

30% with the delivery of major components—pumps, motors, metering system
30% when terminal is cammissioned

1096 Net 3¢ days after commissioning

4FGO013 ~ 143674
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Thank you far the opportunity to submit this quote for your consideration,

Best Regerds,

C.’(wta?ﬂ . Md“'w

Carroll Jorgan |
LPG Ventures
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EXHIBIT C

Grafien & Upton LPG Transfer Facility Construction
Responsible Parties

Pre-Construction

G&U RR

1) Town Awarcness-Conceptual Plan fo be shown to Town Managcr, and any follow-up
thereafter that G&U determines to be nceessary / There are no approvals from Town of
Grafton when development/construction procecds under precmption.

2) Site and Soil Engineering (with backup from LPG Ventures)

) Rail Spurcngineering

Spicer Group / LPG Ventures

1) Plant Engineering / Piping layout and design
2) Water Suppresion requircmertts / engincering
3) Truck loading layout / engincering

Coustrietion

G&URR

1) Sitework -- clearing, leveling and compacted to specifications
2) Rail track spur / switches / trackage / d-rail / etc

3) Ulilities provided to site-- sewer / water / ciectric

4} Drainage

5) Site provided for rcady install of equipment

Spicer Group / LI'G Venturcs

t) thstattation of 4 80,000 gallon I.P tanks and concrete piers to sct on

2) Rail tower installation and piping to lank headers

3) Install of piping, pumps, conpressots to design specificatioins

4) Water suppression systein

5) Clectrical work ~ Tie in of pumps / compressors / metering system and site lighting
6) Tnick loading racks

7) Conerete work / asphalt

8) Fencing of entire LPG Transfer facilily

For Discussion

1) Final Sitework
2) Watcr Retention

4FGO0t3 — 143674
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EXHIBIT D

Construction Schedule

Separately Distributed
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bLOEY] ~ €10004p

RAIL TERMINAL Costs

HUPDATED: . N .
NUMBER < ITEM DESCRIPTION . uurr casT Tam. [valy
it EANDDEVELOPMENT PLANNING, ENGINEERING. =~ .=, . o 8 S, " s2500.00 525 000.00
1 ELECTRICAL SERVICE, HOOKUPS, LIGHTING, BREAKERS PANELS $55.000.00. $55,000.00
1 MCC ELECTRICAL BUILDING, PAD, HOOKUP ’

3 MISC. CONCRETE: FOQTINGS, TOWER BASES, TRUCK mcx $125.000.00 $125000.00
4 80,000 GALLON AG TANKS . $160,000.00 $640,000.00
4 TRANSPORY OF 80K TANKS FOB GRAFTON Lo $§15,000.00- $60,000.00
-8 CONCREYE SUPER PIERS - WITH XHFOQOTERS: I S3.50000: °  $26,000.00
CRANES FOR UNLQAD AND SETTING t 310,000.00
* 4 PER TANK VALVES.GAUGES, INTERNALS, RELIEFS, AOTUATORS FLEXS, STEEL. AND ALL FITTINGS $27.500.00 $110,000,00
4 LASOR FOR SETTING, INSTALUNG ALL, TRIM FITTINGS $4.500.00 $18,000.00
3 TANK INTERCONNECTION MATERIALS - HEADER SYSTEM (UNDERGROUND AND ABGVE GREUND) S9ED00.00 $98,000.00
1 TANK INTERCOMNECTION LABOR - FOR INSTALUNG HEADER PIPING AT TANKS $75.000,00 £75,00000
L "4 YWO.SIDED GALVANIZED RAIL TOWERS WITH ALUMINUM EXTENOABLE GANGWAYS $22.750.00: . $§91.000.00
+ 4 RAIUTOWER F'IPlNG, .VALVES. ESVS; HOSES: GROUNIJING.STEL AND FIRTINGS" sro.sod.ua};: . §232,800.00
4 RAIL TOWER £ ABOR TO SET TOWER, INSTALLGANGWAYS. COtNECT PIPING, WELDING, VALVING, ETC. $27,500.00 $110,000.00
. 2 LB342X BLACKAMER COMPRESSOR WITH 46 HE MOTOR- - - $54.000.00 $108.000.00

.+ 2 INSTALL GF COMPRESSORS; VALVING; FLEX'S Jmsmomecr PIPING, TIE IN COMPRESSOR, Olmr R
1. MATERIAS FOR RAI HEADER, PIPIG, VALYES; SUPPORTS; SLEEVES, ETC. . 530.200.00 ©  "$30.200.00
4 LABDR FOR INSTALL OF RAIL HEADERS, TIE IN AT TOWERS, COMPRESSOR SET 70 TANK FARM $6,750.00 $27,000.00

. MATERIALS FOR TRUCK LOADING! (4) 4° PUMPS WITH 30H2 MOTORS. PUMP TR MASS FLOW METERS, S
- PIPING FROM TANK FARM HEADER TO TRUCK RACKS @01 ow: 3, TRUCK RACK VALVES, HOSES, oo -
- £ GROUNDING, ETC.: S1§7.25000° - §629,000.00
LABOR FOR INSTALL OF TRUCK LQADING RACKS PUW& SUCI'ION, DISCHARGE, HEADERS, RETURNM LINES. ’

2 BYPASS, ASSOC, PIPING, ETC. $4,000.00 536,000.00

CONSTRUCTION

$3,279,700.00

5%

1a8png pue 1PEIIH0)) SLINUIA OJ]
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EXHIBIT E

Railroad Permitied Encumbrances

Chicago Title Insurance Company

ALTALOAH 2 7 OF TITLE INGURANCE Palicy#iee | 72307-86382997

SCHEDULE B PARY | (ADDENDUM)

EXCEPTIONS FROM COVERAGE
6. Easwiee .+ pihts and wires g d lo New Engl Povrer Company by tronlon 8. Orimiconibe in an
aab <! ‘wmest 18, 1039 und recoccdedd Book 2¥53, Page 527,
1. Perau + sy Ihe Graflon Conservation Comaxssion 1o Chates Alclua daled Janusty 31, 201 t and recorded
Oaak 4, vage §5, Parmit No. 624,
s Orger ¢ :a0ens lssued by the Graton Conservalion Connnission to Cliarles Alchue, appticant and owner,

dubest 2, 31,2011, Page 60, DEP Fie No. 164-0704.

HXI (300} ALTA Crrs Jubey (S50
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ATTACHMENT F

Grafton's Requests for Findings/Rulings



Case 4:12-cv-40164-TSH Document 52 Filed 01/30/13 Page 1 of 30

UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS
CENTRAL DIVISION

WORCESTER, ss. CIVIL ACTION No.
USDC 4:12-CV-40164TSH

THE BOARD OF SELECTMEN OF THE
TOWN OF GRAFTON and ROBERT S.
BERGER, GRAFTON BUILDING

INSPECTOR,
Plaintiffs,
v.

GRAFTON & UPTON RAILROAD

COMPANY,
Defendant.

PLAINTIFF’S REQUESTS FOR FINDINGS OF FACT AND RULINGS OF LAW

I. PROPOSED FINDINGS OF FACT
A. Parties

1. The Town of Grafton (“the Town”), is a municipal corporation located at 30
Providence Road, Grafton, Massachusetts, County of Worcester.

2. The Plaintiff Grafton Board of Selectmen is the chief executive officer of the
Town, having all of the executive powers that it is possible for a Board of
Selectmen to have (Grafton Charter § 3-2(b)) and is the entity that under duly
enacted by-law that shall appear in the interest of the Town before any court and
has full authority to institute and prosecute any and all necessary suits and
proceedings in favor of the Town. Grafton By-Laws Art. 5, § 4.

3. The Plaintiff Robert S. Berger is the Town’s duly appointed Building Inspector
and is charged with the enforcement of Grafton’s Zoning By-Law. Grafton
Zoning By-Law § 1.3.1.
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The Defendant, The Grafton and Upton Railroad Company (“GURR?”) is a short
line railroad company with a corporate address of 50 Westboro Road, Grafton,
MA, 01519, and/or 929 Boston Post Road east, Marlborough, Massachusetts,
01748.

B. Background
GURR purchased the two parcels of land that make up 42 Westborough Road,
Grafton (“the Site™), on or about January of 2012.
The Site is located in the R20 Residential District under Grafton’s Zoning By
Law (“ZBL”) and is also located in the Water Supply Protection Overlay District.
Exh. A.
The storage, transport, and sale of petroleum or other refined petroleum products
in quantities greater than normally associated with house hold use is specifically
prohibited in the Water Supply Protection Overlay District. Exh. D, ZBL §
7.4.C.9.
The use regulation schedule prohibits rail terminals, truck terminals, and freight
yards in an area zoned as an R20 Residential District. Exh. D, ZBL § 3.2.3.1,
Communications, Transportation and Public Utility Uses, subsections (3) and (4.
The use regulation schedule prohibits all industrial uses in an area zoned as R20
Residential District. Exh. D, ZBL § 3.2.3.1, Industrial and Warehouse Uses.
Grafton’s Zoning By-Law does not allow any use variances. Exh. D.
GURR has no construction permits on file with any Town board, committee or
office. Testimony of Robert S. Berger, Kevin Mizikar.
Mr. Delli Priscoli, President of GURR, appeared before the Grafton Board of
Selectmen on March 20, 2012, and told the Board that he did not know what he
was going to locate at the Site. Testimony of John Delli Priscoli, Kevin Mizikar.
Mr. Delli Priscoli told the Board of Selectmen he would keep them apprised of
any development plans. Testimony of John Delli Priscoli, Kevin Mizikar.
At or around the same time, heavy construction began at the site. Testimony of
John Delli Priscoli, Kevin Mizikar.
Concerned residents called Town Hall, but Town Hall had no information.

Testimony of Kevin Mizikar.
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C. The Fire Safety Analysis
On or about October 29, 2012, GURR submitted a Fire Safety Analysis prepared

by the Godfrey Group to the Grafton Fire Department “outlining the apparent
risks, as well as existing and proposed risk mitigation measures, for the Grafton &
Upton Railroad’s proposed [propane rail] terminal near Westboro Road in
Grafton, Massachusetts.” Exh. B, Fire Safety Analysis at 1; Testimony of Chief
Michael Gauthier.

During a June 2011 meeting between representatives of GURR and state and local
fire officials, representatives of GURR were repeatedly told by Jacob
Nunnemacher, Fire Protection Engineer of the State Fire Marshall’s Office, that
the first step to siting a propane facility was to obtain a “land license” from the
Town pursuant to G.L. c. 148, § 13. Testimony of Gauthier, Nunnemacher.

Mr. Nunnemacher and Chief Gauthier also advised GURR to share their plans
with town officials and have a Fire Safety Analysis completed. Testimony of
Gauthier, Nunnemacher.

Neither Chief Gauthier or Mr. Nunnemacher had any conversations with the
Board of Selectmen or the Town Administrator’s Office concerning GURR’s
proposal because it was vague and incomplete. Testimony of Gauthier,
Nunnemacher.

In fact, at a June 2012 meeting between GURR representatives and fire safety
officials, GURR representatives presented a drawing of the facility that they
stated had already changed. Testimony of Gauthier, Nunnemacher.

No plans or drawings were submitted to fire safety officials during either meeting.
Testimony of Gauthier, Nunnemacher.

The Fire Safety Analysis finally submitted in October of 2012 stated incorrectly
that “The Grafton & Upton railroad propane terminal will consist of four (4)
80,000 gallon containers and truck loading rack located, all located within
railroad property in a zoned industrial area.” Exh. B, Fire Safety Analysis at 1.
The propane tanks are each approximately 120 feet long, 15 feet high, and weigh
approximately 225,000 pounds. Exh. B; Testimony of Kevin Mizikar.
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In reviewing the Fire Safety Analysis, Mr. Nunnemacher had several concerns.
Testimony of Nunnemacher.

Specifically, the plan submitted was the same one submitted at the June 2012
meeting, which GURR representatives had indicated at that time was already out
of date. Testimony of Nunnemacher.

Mr. Nunnemacher also found the number of first responders relied on in the plan
to be misleading. Testimony of Nunnemacher.

Grafton has a 100% call fire department which means that there are no fire
fighters staffing any Grafton fire stations; fire fighters are on call, and any who
are able to respond must first report to the station from wherever they are located,
get into their equipment, man the response vehicles, and then report to the
emergency. Testimony of Gauthier.

The average number of firefighters the Chief stated were available for response
could vary from 6 to 46 depending on proximity and time of day. Exh. B,
Appendix B p. 3, Form 8.1, item 5.

In fact, Chief Gauthier testified that due to the fact that all Grafton Firefighters are
call only, in some cases as few as 1 or 2 might respond to a first alarm.
Testimony of Gauthier.

Despite this, the Fire Safety Analysis, authored by Thomas Godfrey, states that
the number of Grafton Fire Fighters who would respond to a first alarm at the
facility would vary from 15 to 20. Exh. B, Appendix B p. 3, Form 8.1, item 7A.
Mr. Godfrey also stated in the Fire Safety Analysis that seven firefighters from
Shrewsbury would respond to a first alarm at the facility, even though that would
mean that the Shrewsbury Fire Chief was dispatching his entire on-duty force to a
neighboring town. See Exh. B, Appendix B p. 5, Form 8.1, item 5 (average
number of firefighters available for response in Shrewsbury is 7); Testimony of
Nunnemacher.

Mr. Nunnemacher also saw a “red flag” in the hydrant flow report of the Fire
Safety Analysis, since attachments to the document indicated that the hydrant

flow test was restricted due to a concern that the hydrant would break if fully
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opened, so the flow estimate was based on what the flow would have been had the
hydrant been opened all the way. Testimony of Nunnemacher.
Additionally, there was reliance in the Fire Safety Analysis on safety measures
that were not included in the actual plan, such as water cannons. Testimony of
Nunnemacher.
Finally, the Fire Safety Analysis relied on a different version of the National Fire
Protection Association Standard 58 Liquefied Petroleum Gas Code (“NFPA-58")
than the one Massachusetts uses. Testimony of Nunnemacher.
Accordingly, Mr. Nunnemacher requested that Mr. Godfrey address those short
comings in the Fire Safety Analysis. Testimony of Nunnemacher.
A revised Fire Safety Analysis was not submitted by GURR until December 20,
2013. Testimony of Nunnemacher.

D. The Cease and Desist Order

The Board of Selectmen and Town Administrator’s Office first became aware of
the Fire Safety Analysis and its contents after it was filed with the Grafton Fire
Department, and the Town Administrator’s Office immediately requested that Mr.
Delli Priscoli inform the Town of his plans for the site. Testimony of Kevin
Mizikar.

On or about November 26 and December 4, 2012, Mr. Delli Priscoli informed the
Board of Selectmen and other town officials and residents that he was
constructing a major propane storage facility at the site, comprising four 80,000
tanks. Testimony of John Delli Priscoli, Kevin Mizikar,

Mr. Delli Priscoli further stated that he was not required to submit to any state or
local permitting or inspection due to his claim to federal preemption over the
activities in question. Testimony of John Delli Priscoli, Kevin Mizikar.

Mr. Delli Priscoli also stated at Town meetings on November 26 and December 4
that the propane tanks would be delivered in January or February of 2013.
Testimony of Kevin Mizikar.

Based upon the information provided and its own factual and legal research, the
Town developed questions concerning the validity of GURR’s claim to federal

preemption. Testimony of Kevin Mizikar.
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The Board of Selectmen through counsel requested more information concerning
GURR’s claim to federal preemption in order to evaluate the merits of that claim.
Exh. H; Testimony of Kevin Mizikar.

GURR through counsel responded to some of the Town’s questions, provided
partial responses to other questions, and refused to respond to several of the
Town’s questions. Exh. H; Testimony of Kevin Mizikar.

GURR also refused to provide a copy of its agreement with the newly created
transloader entity unless town counsel signed a three page “Confidentiality
Agreement” which provided in part that “The Town shall not use Confidential
Information for any purpose, including, without limitation, any proceedings
before any court or administrative agency . .. .” Exh. F, Confidentiality
Agreement, § 3; Testimony of Kevin Mizikar.

While the Town was still attempting to evaluate GURR’s federal preemption
claim, on or about December 11, 2012, Mr. Delli Priscoli informed the Board of
Selectmen that the first of the tanks would be arriving via tractor trailer on
December 13, 2012. Testimony of John Delli Priscoli, Kevin Mizikar.

Mr. Delli Priscoli stated that the remaining three tanks would be delivered the
following week, on December 18, 19, and 20, 2012. Testimony of John Delli
Priscoli, Kevin Mizikar.

Mr. Delli Priscoli asserted that the Defendants had DOT permits for the delivery
but did not provide same to the Town. Testimony of Kevin Mizikar.

Mr. Delli Priscoli refused the Town’s requests to delay delivery of the tanks for
any amount of time. Testimony of Kevin Mizikar.

Given the lack of time and information within which it could evaluate GURR’s
federal preemption claim, and the questions that existed regarding the merits of
that claim, on December 11, 2012, the Board of Selectmen directed the Inspector
of Buildings to issue a Cease and Desist Order. Testimony of Kevin Mizikar.
On December 12, 2012, the Grafton Building Inspector served in hand to Mr.
Delli Priscoli a cease and desist order, ordering that all construction cease and that
GURR turn over all DOT and other permits related to the transport of the propane
tanks. Testimony of Robert Berger.
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Mr. Delli Priscoli stated that he had no intention of complying with the Cease and
Desist Order and would not delay delivery of the tanks. Testimony of Robert
Berger.

On December 12, at approximately 12:30 pm, Mr. Delli Priscoli went to Town
Hall and told the Assistant Town Administrator that in issuing the Cease and
Desist Order, the Town had started a “nuclear war” that Mr. Delli Priscoli
“intends to win.” Testimony of Kevin Mizikar.

Mr. Delli Priscoli stated that he intends to “bury” Towns that work against him.
Testimony of Kevin Mizikar.

Later that afternoon, town officials went to the Site and observed that construction
activity was continuing in violation of the Cease and Desist Order. Testimony of
Kevin Mizikar.

E. The Propane Facility Deal

For several years before the Fire Safety Analysis was submitted to the Fire
Department, GURR was engaged in talks and negotiations to construct a propane
facility. Testimony of Moffett.

In or around 2010, Eric Moffett, who works for GURR in a marketing and sales
capacity, had conversations with Jonathan Holstein, Vice President of Spicer Gas
of Connecticut, about the potential of siting a Liquid Propane Gas (LPG) facility
along the GURR. Testimony of Moffett, Holstein.

Spicer Gas (a/k/a Spicer Plus, Inc., hereafter “Spicer”) is a Connecticut company
that since 1960 has been in the business of the retail installation, service, and
delivery of propane and propane equipment. Testimony of Holstein.

Spicer is a retailer that delivers propane to the end user. Testimony of Holstein.
Mr. Holstein was interested on behalf of Spicer in the concept of a propane rail
facility but believed that before making a significant investment in such a facility,
it was necessary to find an entity at the other end of the supply chain. Testimony
of Holstein.

More specifically, Mr. Holstein believed that what was needed was an entity that

had a significant fleet of propane tanker cars, a large number of supply contracts
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and thus an ability to deliver volume commitments. Testimony of Holstein, Delli
Priscoli.

Mr. Holstein had discussions with representatives of NGL Canada (a/k/a NGL
Supply Terminals, Co., hereafter “NGL”), a large propane supplier/shipper.
Testimony of Holstein.

NGL had both the supply contracts and the fleet of tanker cars. Testimony of
Holstein. Testimony of Holstein.

Sometime thereafter, Spicer and NGL decided to partner as investors in the
propane rail facility at 42 Westboro Road. Testimony of Holstein, Delli Priscoli.
When Mr. Holstein first contacted the State Fire Marshall’s Office in the Spring
of 2011, the plan was to construct the facility in Upton, but by June of 2011, the
location had changed to 42 Westboro Road in North Grafton, which GURR did
not yet own. Testimony of Nunnemacher, Delli Priscoli.

GURR marketing materials identified the North Grafton site as an “Approvals
Not Required Site” in an “INDUSTRIAL zone” with “Adjacent Users []
Commercial and Industrial.” Exh. P, 4" page; Testimony of Delli Priscoli.

In or around February of 2012, Spicer Gas purchased the four 80,000 gallon
propane tanks at a price of $108,000 each, for a total of $432,000. Testimony of
Holstein.

Later that year, Spicer and NGL created a host of entities for the purpose of the
development, construction, financing and operation of the proposed propane
facility. Testimony of Delli Priscoli, Holstein.

Those entities and are as follows:

a. All American Terminals (a’k/a All American Transloading) (hereafter
“AAT” or “the transloader”), a Delaware LLC with an address of 42
Westboro Road in Grafton, MA.

i.  AAT is a wholly owned subsidiary of NE Transloading, Co., LLC.

Testimony of Holstein.
ii.  NE Transloading, Co., LLC, is owned 50% by Spicer and 50% by
NGL. Testimony of Holstein.



69.

70.

71.

72.

73.

74.
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iii.  The sole officer and employee is NE Transloading Co. LLC is
Lawrence Chesler, President of Spicer. Testimony of Holstein.

b. Patriot Gas Supply, LLC, a Delaware LLC with an address of 14 Indian

Rock Lane, Greenwich, CT (hereafter, “Patriot Gas”). Exh Q, Testimony
of Holstein.
i.  Patriot gas is owned 50% by Spicer and 50% by NGL. Testimony
of Holstein.
ii.  The manager of Patriot Gas is Austin P. Clark. Exh. S.
c. GRT Financing, LLC, a Delaware LLC with an address of 12 Roosevelt

Avenue, Mystic CT (hereafter, “GRT Financing”). Exh Q, Testimony of
Holstein.
i.  GRT Financing is owned 50% by Spicer and 50% by NGL.
Testimony of Holstein.
ii.  Lawrence Chesler is the President of GRT Financing and Spicer.
To date, Spicer and NGL’s investment in the facility has been approximately $3.2
million. Testimony of Holstein.
F. The Contracts

by and between GRT Financing, AAT, Patriot Gas, and GURR, with Spicer and
NGL “as guarantors” and “Operators.” Exh. Q.
The MOU sets forth the negotiated arrangements and the respective roles of the
entities “to plan, finance, construct, and operate a liquid petroleum gas
distribution and terminal facility” at 42 Westboro Road. Exh. Q.
The MOU states that the agreements of the parties with respect to the financing,
development, and construction of the facility are set forth in a document titled
Financing, Development and Construction Agreement. Exhs. Q, R.
The MOU sets forth Patriot’s obligation to use best efforts “to deliver a minimum
of 800 cars a year to the Facility.” Exh. Q, 2.
The MOU sets forth--but in redacted form--the various payments that will be
made by Patriot to GURR. Exh. Q, 2.
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75.  The MOU sets forth that the obligations of the railroad and AAT with respect to
transloading services are substantially set forth in a separate agreement entitled
Terminal Transloading Agreement. Exh. Q., § 3.

76.  The MOU makes provision for GURR to be paid “guaranteed minimum fees of
[redacted]” by the “Operators” (i.e., Spicer Plus, Inc. and NGL) during what is
defined as “the Construction Year.” Exh. Q., § 3.

77.  The MOU was signed as follows:

a. For GRT Financing, by Lawrence Chesler, President of Spicer Plus;
b. For AAT, by Lawrence Chesler, President of Spicer Plus;
c. For Patriot Gas, by Lawrence Chesler, President of Spicer Plus;
d. For Spicer Plus, Inc., by Lawrence Chesler, President;
e. For NGL Supply Terminals Co. by an unidentified individual.
Exh. Q.

78.  Thus, other than GURR, all of the entities involved in the propane facility deal are
Spicer, NGL, or a combination of Spicer and NGL.

79. The Terminal Transloading Agreement referred to in the MOU was signed on
October 1, 2012.

80.  On or about October 1, 2012, GURR and Patriot Gas entered into a Confidential

Rail Transportation Contract, with Spicer Plus and NGL as guarantors. Exh. S.

81.  The Confidential Rail Transportation Contract provided by GURR through
discovery is signed by Mr. Delli Priscoli as President of GURR, by Austin P.
Clark as manager of Patriot Gas, and by Lawrence Chesler as President of Spicer.
There is no signature on the line designated for NGL. Exh. S.

82.  The Confidential Rail Transportation Contract is a 20 year contract between
GURR and Patriot, under which Patriot has the right to extend the contract for an
additional 10 years and to negotiate for even further extensions, as long as Patriot

is not in default and the contract has not been terminated. Exh. S, { 1.

' For organizational purposes and to prevent unnecessary repetition, specific provisions of
the Transloading Agreement will be discussed in conjunction with the Plaintiff’s
Requested Rulings of Law.

10
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Under the Confidential Rail Transportation Contract, GURR agrees to receive rail
cars for the account of Patriot in interchange with CSX at North Grafton, move
them to the propane facility, and transload the propane to trucks (presumably after
some period of storage in the propane tanks). Exh. S, § 2.
In exchange, Patriot makes a volume commitment guarantee of the delivery of a
minimum of 800 rail cars loaded with propane. Exh. S., 4 3.
Although GURR has the “right” to take delivery of rail cars on behalf of
customers other than Patriot (wholly owned by Spicer and NGL), any such cars
will count towards Patriot’s 800 car minimum obligation. Exh. S., § 3.
Under the Confidential Rail Transportation Contract, Patriot also will make the
following payments to GURR:
a. The “Base Rate” payment that is in effect at the time of delivery of each
rail car. Exh. S, 94 4, 5; Testimony of Delli Priscoli.
i.  The Base Rate is escalated after the second year, but all base rate
amounts are redacted.
ii.  The Base Rate cannot exceed the lowest rate that GURR charges
any other shipper.
iii.  Therefore, the Base rate will escalate every year unless GURR
receives cars from other shippers at a lower rate, in which case the
Base rate will be the lowest rate that GURR charges any other
shipper.
b. An Additional Amount of $[redacted] per car, up to a total of 12,000 cars.
Exh. S §4(b)(i).
i. A credit of ${redacted] per car of LPG delivered by other

customers will be subtracted from the additional amount.
ii.  Thus this payment will also be higher to the extent that no cars are
accepted from suppliers other than Patriot (Spicer/NGL).
c. A Shortfall Payment which is guaranteed by Spicer and NGL. Exh. S
4(b)(1); Testimony of Delli Priscoli.

11
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il.

iii.

The Shortfall Payment is a multiplier (which is redacted) of the
number of cars under 800 delivered by Patriot, with a credit for
any cars delivered by any other supplier.

So the Shortfall Payment (SP) calculation is as follows:

SP =W x (800 — YZ) where W is the redacted multiplier, Y is the
number of cars delivered by Patriot (if under 800) and Z is the
number of cars delivered by any other supplier.

Therefore, the Shortfall Payment increases to the extent that no

cars are accepted from suppliers other than Patriot (Spicer/NGL).

d. All sums that are payable under the equipment lease, including property

and liability insurance and all real and personal property taxes attributable

to the facility (hereafter, “Equipment Lease repayment”). Exh. S §4(b)(ii);

Testimony of Delli Priscoli.

i.

ii.

ii.

iv,

Under this provision, for every dollar GURR pays to GRT (which
is co-owned by Spicer and NGL) to “lease” the tanks and
transloading equipment under the Financing, Development and
Construction Agreement (Exh. R, 4 6(c)), it is repaid that dollar by
Patriot (also co-owned by Spicer and NGL), pfus it is paid for
money expended on insurance and taxes.

As aresult of this provision, GURR’s outlay for leasing the
equipment is effectively zero.

That is unless GURR takes shipment of LPG from
suppliers/shippers other than Patriot (Spicer/NGL), in which case
its Equipment Lease Repayment will be reduced by a redacted
amount.

So Patriot receives a credit in the amount of the total annual
equipment lease payment (K) divided by the total number of cars
of LPG delivered from all sources (L) times the number of cars
from shippers other than Patriot (M).

Therefore, GURR’s recoupment of lease costs (R) is reduced by an

amount equal to K/L x M.

12
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R=K/L xM

vi.  All amounts are redacted, but for purposes of illustration, if K =
$100,000, L = 950 and M = 200, instead of recouping the full
$100,000 for its outlay for lease payments plus insurance and
taxes, GURR would recoup $78,948.

vii.  This also serves to incentivize GURR to not take shipment of LPG
from suppliers other than Patriot (Spicer/NGL).

II. PROPOSED RULINGS OF LAW
A. ICCTA Background

1. The preemptive effect of the ICCTA is a question of law. Texas Centra] Business
Lines Corp. v. City of Midlothian, 669 F.3d 525, 529 (5" Cir. 2012).

2. Because of the presumption against preemption, the party contending that
preemption applies has the burden of persuasion, although that presumption may
have “less force” in a field with a significant federal presence. Texas Central, 669
F.3d at 529; but see Florida East Coast Railway Co. v. City of West Palm Beach,
266 F.3d 1324, 1328-29 (11" Cir. 2001) (holding that the presumption of non-

preemption places “a considerable burden” on the railroad since the municipality
was acting under the traditionally local police power of zoning and health and
safety regulation, and thus the alleged encroachment upon federal jurisdiction
does not occur by the municipality’s legislating in a field of historic federal
presence).

3. In 1995, Congress enacted the ICCTA, which terminated the Interstate Commerce
Act and the Interstate Commerce Commission and replaced it with the Surface
Transportation Board.

4. The Surface Transportation Board (“STB”) has exclusive jurisdiction over
“transportation by rail carriers.” 49 U.S.C. § 10501(b)(1); Grafton & Upton
Railroad v. Town of Milford, 417 F. Supp.2d 171, 176 (D. Mass. 2006); Norfolk
Southern Railway Company v. City of Alexandria, 608 F. 3d 150 (4" Cir. 2010);
Texas Central, 669 F. 3d at 530.

5. Thus, to qualify for federal preemption under section 10501(b), the activities at

issue must: (1) constitute “transportation;” and (2) be performed by, or under the

13
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auspices of, a “rail carrier.” Alexandria, STB decision at 2; Grafton & Upton, 417
F. Supp. at 176; Texas Central, 669 F. 3d at 530.

6. “While a locality cannot require permits prior to construction, the Courts have

found that a railroad can be required to notify the local government when it is
undertaking an activity for which another entity would require a permit and to

furnish its site plan to the local government.” Boston and Maine Corporation and

Town of Aver, Joint Petition for Declaratory Order, STB Finance Docket No.
33971 (May 1, 2001), 2001 WL 458658 at 5, citing Village of Ridgefield Park v.
New York Susquehanna & Western Railway, 750 A.2d 57 (N.J. 2000) (internal

quotation omitted).

7. There is no dispute that GURR is a rail carrier, defined by the ICCTA as an entity
providing common carrier railroad transportation for compensation.” 49 U.S.C. §
10102(5).

8. Despite GURR’s status as a “rail carrier,” the activity/facility is not entitled to
preemption where the relationship between the rail carrier and the third-party is
not sufficient to establish that the activities of the third party are being conducted
under the auspices of the rail road. Alexandria, STB Finance Docket No. 35157,
2/17/09 decision at 2.

9. “Congress intended the transportation and related activities undertaken by rail
carriers to benefit from federal preemption but did not mean such preemption to
extend to activity related to rail activity undertaken by non-rail carriers.” Grafton
& Upton, 417 F. Supp. at 176.

10. In this case, the Town challenges GURR’s assertion that it is the entity
undertaking the activity in question, propane transloading. Alexandria, STB
Finance Docket No. 35157, 2/17/09 decision at 2.

11. Whether a particular activity constitutes transportation by rail carrier under
section 10501(b) is a case-by-case, fact-specific determination. Texas Central,
669 F.3d at 530, quoting Town of Babylon and Pinelawn Cemetery, Petition for
Declaratory Order, STB Finance Docket No. 35057, 2008 WL 275697, *3
(February 1, 2008).

14
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12. In determining whether transloading activities come within the Board’s
jurisdiction where a third party is involved, the STB and courts have used various
multi-factor tests. See., e.g., Alexandria, STB decision at 2.

B. Multi-Factor Tests
13. Although the exact contours of the tests and factors used by the STB and Courts

vary, the inquiries are all designed to determine whether it is the rail road or the
third party that is actually in control of the facility or operation at issue.

14. For example, in order to determine whether an ethanol transloading facility was
part of the railroad’s rail operations or was in reality an independent business
conducted by the third party transloader on railroad property, the STB looked at
the following (“the Alexandria Test”):

Whether the railroad holds out transloading as part of its service;
b. Whether the railroad is contractually liable for damage to the shipment
during loading or unloading;
c. Whether the railroad owns the transloading facility;
d. Whether the third party is compensated by the railroad or the shipper;
e. The degree of control retained by the railroad over the third party;
f. Other terms of the contract between the railroad and the third party;

15. Here, the contracts forcefully demonstrate that it is a third party—a collaboration
between NGL, which is primarily a suppliet/shipper of propane, and Spicer,
which is a wholesale and retail distributer of propane--acting through their
collection of jointly owned businesses, and not GURR, that in reality will be in
control of the propane transloading facility under the Alexandria Test.

16. Alexandria factor #1: Whether the railroad holds out transloading as part of its

service. Under this factor, the STB noted in Alexandria that there was no evidence
that the third party transloader held itself out as providing transloading services at
the facility, or that the transloader had any contractual relationships with any of
the ethanol shippers. In fact, the STB noted that a provision of the operating
agreement specifically provided that the transloader did not have the right to
market the Facility.

15
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a. Here, the transloader AAT has much more than “contractual relationships”
with the shipper, Patriot Supply; it is a corporate affiliate. Both ATT and
Patriot are wholly owned in equal amounts by the same two entities,
Spicer and NGL.

b. Moreover, the Confidential Rail Transportation Agreement between
GURR and Patriot (Spicer/NGL) incentivizes GURR to reject or minimize
rail cars from suppliers other than Patriot (Spicer/NGL), owned by the
same entities as the transloader, ATT (Spicer/NGL). See Supra, requested
findings of fact.

c. Additionally, there is no provision in the Terminal Transloading

Agreement, Exh. 27, that prohibits the transloader AAT (Spicer/NGL)
from marketing the facility.

d. In fact, AAT (Spicer/NGL) is permitted to market its transloading services
to railroad clients as well as Spicer’s and NGL’s own affiliates that are
customers of GURR. Section 1(A)(iv)(C) of the Transloading Agreement
(p. 4).

17. Alexandria Factor #2: Whether the railroad is contractually liable for damage to

the shipment during loading or unloading. Although the STB listed this as a factor

in Alexandria, it did not actually use this factor in evaluating the relationship
between the railroad and the transloader in that case. In other cases, Courts and
the STB have used this factor to determine which party is actually bearing the risk
of loss, as that sheds light on which party is actually in control. Here, the liability
provisions clearly demonstrate that GURR’s risk of operation of the transloading
facility is minimized at every turn.
a. Under Section 3 of the Transloading Agreement, the transloader AAT
(Spicer/NGL) shall indemnify and hold the railroad harmless for:
i.  any and all liability for and losses resulting from injury to any
employee, agent, or subcontractor of AAT, or the destruction of
property or equipment arising in connection with the Agreement or

at the Terminal or any other property owned by GURR unless that

16
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injury or loss is caused by the negligence or willful misconduct of
GURR; Exh. 28 at p. 9, Section 3(A)(1)(a);

ii.  injury or death of any person whatsoever and damage to any
property whatsoever caused by AAT (Spicer/NGL); Exh. 28 at p.
9, Section 3(A)(i)(b);

iii.  any failure by AAT (Spicer/NGL) to meet applicable payroll and
other employment obligations; Exh. 28 at p. 10, Section 3(A)(i)(c);

iv.  any release of any hazardous substance occurring after the date of
the Agreement and the cost of remediation thereof. Exh. 28 at p.
10, Section 3(AX1)(d).

b. Under Section 3(B) of the Transloading Agreement, the transloader AAT
(Spicer/NGL) indemnifies not only GURR, but all subsidiaries of GURR
and all officers, directors and employees of GURR for the cost of workers’
compensation insurance, employers’ liability insurance, commercial
general liability insurance, and all risk property insurance.

¢. Under Section 1(A)(iv)(C) of the Transloading Agreement (p. 4), the
transloader AAT (Spicer/NGL) “shall retain full responsibility and shall
indemnify and hold harmless Railway from any consequences of the acts
and omission of” the AAT’s subcontractors or agents.

18. Alexandria Factor #3: Whether the rail carrier owns the transloading facility.

This factor is relevant since ownership is an indicator of control.
a. In Alexandria, the STB noted that the railroad owned the facility and
constructed it with its own funds. Alexandria, STB decision at 3.
b. In cases in which the STB found that the transloading facilities were not

part of transportation by a rail carrier, Hi-Tech, Milford, and Babylon,” the

third-party transloaders or contractors constructed or planned to construct

the transloading facilities themselves.

2 Hi-Tech Trans LLC-- Petition for Declaratory Order, Newark NJ, STB Finance Docket
No. 341092; Town of Milford, MA—Petition for Declaratory Order, STB Finance
Docket No. 34444; and Town of Babylon and Pinelawn Cemetery—Petition for
Declaratory Order, STB Finance Docket No. 35057.
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c. In this case, the financing arrangements for the facility can be found
mostly in the Financing, Development, and Construction Agreement, Exh.
R.’

d. Under that agreement, GRT Financing (Spicer/NGL) is required to pay all
costs for the completion and construction of the facility in accordance with
Exhibit C of that contract, which includes: engineering activities in the
preconstruction phase, installation of the four LPG tanks, the concrete
piers, the rail towers, the piping, the pumps, compressors, and water
suppression system, the electrical work, the truck loading racks, and the
concrete and asphalt work. Exh. R, § 6(a) and attachment C thereto.

e. In contrast, GURR’s construction obligations are limited to site work and
track work. Exh. R, § 6(a) and attachment C thereto.

f. As far as ownership is concerned, “[t]itle to the four tanks, the rail tower
piping system, tank headers, piping, pumps, compressors, water
suppression system and all related equipment and structures thereto ("the
LPG Equipment’) shall be acquired by and held in the name of” GRT
Financing (Spicer/NGL). Exh. R, § 6(b).

g. Therefore, rather than owning the facility, GURR will lease it from GRT
(Spicer/NGL) under the terms of a lease agreement entitled the
“Equipment Lease.” Exh. R, § 6(b).

h. The Equipment Lease was not produced in discovery even though Spicer
was prepared to deliver the propane tanks—for which it paid nearly half a
million dollars--to the Site in mid-December of 2012. .

i. According to the Financing, Development, and Construction Agreement,
Exh. R, GURR will make monthly payments to GRT (Spicer/NGL) “in an
amount that will amortize the costs of the LPG Transfer Facility” over 20
years at 5% interest per annum. Exh. R, § 6(c).

J. Since the Equipment Lease has not been produced, it cannot be

determined whether “the costs of the LPG Transfer Facility” include the

3 Exhibit D to the Financing, Development, and Construction Agreement, which is
referred to therein as the “construction schedule,” was not produced. Exh. R.
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site and rail work already paid for by GURR, as that term is in no way
limited to the cost for the completion and construction of the facility
itself,* paid for by GRT Financing (Spicer/NGL) under paragraph 6(a).

k. Under the Memorandum of Understanding, Exh. Q., § 2(b), Patriot, also
wholly owned by Spicer and NGL, shall pay GURR *“all sums payable
under the equipment lease described in the Financing, Development and
Construction Agreement, including property and liability insurance and all
real and personal property taxes attributable to the facility.”

1. Therefore, not only does GURR not own the propane facility, its lease
thereof is a fiction since it will recoup every penny it pays to GRT
(Spicer/NGL) from Patriot (Spicer/NGL), possibly including the only
investment it has made (the site and track work) and also including all
property and liability insurance and all real and personal property taxes
attributable to the Facility.

m. Therefore, unlike Alexandria, the third party here, ATT (Spicer/NGL)
both owns the facility and reimburses GURR for its “lease” thereof.

n. The fact that the third party paid for the construction of the facility and is
reimbursing the railroad for its “lease” payments and all its equipment
costs (e.g., taxes and insurance) makes this case factually distinct from
Alexandria, where the railroad owned the facility and constructed it with
its own funds.

0. Moreover, in contrast to the expert transloader in Alexandria, the third
party “transloader” in this case is a limited liability company that was
created in Delaware in June of 2012 and had exactly one employee —
Jonathan Holstein, Vice President of Spicer. Testimony of Delli Priscoli,

Holstein.

* That term was so limited in paragraph 6(a): “All payments necessary for the completion
and construction of the LPG Transfer Facility for which GRT is responsible . . .” so the
fact that it was not similarly limited in 6(c) is of significance and may mean that GURR
is recouping not only its lease payments--plus taxes and insurance--but also its only
initial outlay for the site and rail work.
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Holstein has been employed by Spicer for 10 years, and was in the service
and/or sales departments until 2009. Testimony of Holstein.

In 2009, Holstein became VP of Operations in 2009, with the duties of
overseeing sales and service, staffing, safety and regulatory compliance,
logistics and supply, and overseeing operations including the rail
transloading operation at Spicer’s Connecticut rail facility. Testimony of
Holstein.

Therefore for three years or less, Holstein has had a host of duties which
include “overseeing transloading operations,” but Holstein himself
testified to no direct transloading experience whatsoever. Testimony of
Holstein.

It was not until December of 2012 that AAT hired Robert Glasgow as the

terminal manager. Testimony of Holstein.

19. Alexandria Factor #4: Whether the transloader is compensated by the railroad or

the shipper. In contrast to Alexandria, the agreement in this case demonstrate that

the transloader is compensated by the shipper/supplier and that the transloader

effectively compensates GURR with a flat fee that does not escalate with inflation

despite the fact that the contract has a 20 year term with an additional 10 year

right to renew.

a.

The STB noted in Alexandria that the third party transloader receives a flat
rate (presumably from the railroad) for each gallon of ethanol it transloads,
regardless of the fee the railroad charged the shipper. Alexandria STB
decision at 4.

In this case, Section 2 of the Terminal Transloading Agreement (Exh. 27)
governs payment to AAT (Spicer/NGL).

Under Section 2, it is GURR that gets a flat fee regardless of the fee
charged to the shipper. See Exh. 27, Section 2.

GURR gets a $50 per car “handling fee.” See Exh. 27, Section 2.

One railcar holds approximately 30,000 gallons of propane. Testimony of

Delli Priscoli.
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f. The current rate for LPG transloading as stated in GURR’s Tariff, which
sets for the published rates for services provided by GURR, is 0.0575 per
gallon. Exh. 28; Testimony of Delli Priscoli.

g. To determine what the third party transloader receives per car, based upon
the Tariff, the capacity of gallons per rail car (30,000) is multiplied by the
per gallon transloading fee of 0.0575, which equals approximately $1,725
per tank car. Exhs. 27, 28; Testimony of Delli Priscoli.

h. After payment to GURR of $50.00 per rail car, AAT nets $1,675 per rail
car. Exhs. 27, 28; Testimony of Delli Priscoli.

i. The per gallon transloading fee can be altered if GURR changes the LPG
transloading rate in its Tariff. Testimony of Delli Priscoli.

j. Generally railroads can change their Tariffs at will. Testimony of Delli
Priscoli.

k. In this case, GURR may only change its LPG transloading rate with the
written consent of AAT (Spicer/NGL). Exh. 27, Section 1 K (“Railway
shall not adjust or modify the rate set forth in Tariff 500 for transloading
liquefied petroleum gas without the prior written consent of [All American
Terminals], which shall not be unreasonably delayed, conditioned, or
withheld.”).

l. Generally rates increase over time with inflation. Testimony of Delli
Priscoli.

m. There is no escalation of the $50 per car “handling fee” that the railroad
receives over the 20 to 30 year term of the contract. Exhs. 27, 28;
Testimony of Delli Priscoli.

n. Even though ATT (Spicer/NGL) bills the shippet/supplier in the name of
GURR, the flat, non-escalating fee payment to GURR in combination with
the limitations of GURR to freely set the transloading rates reflects a
scheme that enhances ATT’s potential remuneration, not GURR’s. a

20. Alexandria Factor #5: the degree of control retained by the railroad over the

transloader. In this case, as set forth below, GURR retains very little, if any,
control over ATT (Spicer/NGL).
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a. Although the Terminal Transloading Agreement states that ATT
(Spicer/NGL) “shall provide transloading and other services . . . for and
under the auspices and control of the Railway,” Exh. 27 at Section 1(A)(1),
many actual provisions of the contract demonstrate that GURR has not
retained control.

b. Specifically, in Alexandria, the STB noted that “the areas where [the
transloader] plays a role in the operations of the Facility are directly
related to the physical act of ethanol transloading;” here, the transloading
agreement demonstrates that AAT (Spicer/NGL) will be running the
propane facility in every significant respect.

c. In Alexandria, the STB noted that the transloader “does not set, invoice
for, or collect transloading fees charged to the shipper; [the railroad]
retained these rights.” Alexandria, STB decision at 4.

d. In this case, under the transloading agreement, AAT (Spicer/NGL), not
GURR, invoices the shipper. Exh. 27, Section 1(K).

e. Although Section 1(K) states that the invoices are to direct the customer to
pay GURR, Section 1(A)(iii)(x), “billing and collecting for services
provided by” AAT is AAT’s responsibility. (Emphasis supplied).

f.  Upon receipt of payment, GURR gets the $50 per car “handling fee,”
while AAT (Spicer/NGL) collects approximately $1,675. See Request No.
19, supra.

g. GURR cannot change its rates for LPG transloading without the prior
written consent of AAT (Spicer/NGL), and if AAT advises GURR to
modify the tariff rate, GURR “shall promptly consider such advice and
make such modification or adjustment if Railway determines that the
adjustment or modification is reasonable and appropriate.” Exh. 27,
Section 1(K).

h. Together, these provisions demonstrate that it is AAT (Spicer/NGL), not
GURR, that will be setting, invoicing for, and collecting the transloading

fees.
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i. In addition to billing obligations, in this case AAT (Spicer/NGL) also has
many other obligations that, unlike the transloader in Alexandria, are in no
way directly related to the physical act of transloading LPG.

j. For example, in addition to its transloading duties, AAT (Spicer/NGL) is
also required to: ensure shipper compliance with all applicable
government regulations, Exh. 27, Section 1(A)(iii)(1); establish procedures
for and conduct checks of trucks that arrive at the gate, Exh. 27, Section

1(A)(1ii)(ii); control the gate during open hours, Exh. 27, Section

gates, fences, grounds, buildings, and other facilities, Exh. 27, Section
1(A)(iii)(iv); complete paperwork for truck drivers, Exh. 27, Section
1(A)(iii)(vi); provide security, Exh. 27, Section 1(A)(iii)(ix); bill for and
collect payment, Exh. 27, Section 1{A)(iii)(x); arrange for motor carrier
service for customers, Exh. 27, Section 1(A)(iii)(x1); supply and train
necessary staff, Exh. 27, Section 1(A)(iv); supply a portable office, Exh.
27, Section 1(A)(iv); and meter and record the volume of LPG
transloaded, Exh. 27, Section 1{A)(v).

k. AAT (Spicer/NGL) is also responsible for a comprehensive host of other
services, labeled “Accessorial Yard Services,” which at a minimum shall
include: compliance with all applicable government regulations relating to
the handling of propane; provision and maintenance of sufficient yard
vehicles, tractors, and transloading equipment (with accessories, fire
equipment, and communication equipment); provision of documentation
and training for all personnel; provision of “any and all operating and
administrative services,” including equipment inspections and
maintenance of records; provision of office trailer with rug service,
cleaning, and provision of toilet supplies, soap and paper towels; provision
of yard work, including weeding and trimming of brush and vegetation;
provision and storage of all fuels, lubricants, and other maintenance items;

responsibility at transloader’s sole cost for “all normal maintenance to and

of the Terminal and its constituent parts, including but not limited to
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plumbing, lights, wash systems, compressors, wash facilities, scales, gates,
meters, and lights, and for any required certification thereof;”
responsibility for all damages or costs resulting from personnel error;
provision of all fuel for cranes and yard tractors “with on-site fuel tank, if
necessary,” and maintenance of said tank in compliance with all
applicable laws; “compliance with all federal, state, and local laws, rules,
regulations and ordinances controlling air, water, noise, solid wastes, and
other pollution or relating to the storage, transport, release or disposal of
hazardous materials, substances, or waste;” and responsibility at its sole
expense “for any required modifications, repairs or additions to any
devises or equipment affecting its operations.” Exh. 27, Appendix A
(emphasis supplied).

. Thus, AAT (Spicer/NGL) is responsible for virtually every activity at the
propane facility, from transloading the propane to cleaning the toilets and
pulling the weeds.

21. Alexandria Factor #6: other terms of the contract between the railroad and the

transloader. Many other terms of the various contracts demonstrate that it is AAT
(Spicer/NGL) that is actually in control of the propane transloading facility.

a. In Alexandria, as in ali of the STB cases, two key provisions of the
contract for determining which party is in actual control are the term and
termination provisions. Alexandria, STB at 4.

b. In Alexandria, the STB stated: “the term of the [railroad/transloader]
operating agreement is 2 years, and [the railroad] has the right to cancel

for any reason on 60 days’ notice. In contrast, in Hi-Tech, Milford, and

Babylon, the transloaders had, or contemplated having, leases or licensing
agreements that were long terms agreements.”” Alexandria, STB at 4
(emphasis supplied).

c. In this case, the “initial term” of the Terminal Transloading Agreement is
twenty years, and AAT (Spicer/NGL) has the right, so long as it is not in

default, to extend the agreement for an additional ten years and even
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negotiate with GURR for additional extensions beyond thirty years. Exh.
27, Section 5(A).

d. As to termination, GURR can only terminate for cause. Exh. 27, Section
5(B).

e. “Cause” is a breach not only of the Terminal Transloading Agreement by
AAT (Spicer/NGL), but also includes breach by any other “party to any
other written agreement relating to the LPG Transfer Facility other than
Railway,” i.e., all of the are parties to the various contracts--GRT
Financing (Spicer/NGL), Patriot (Spicer/NGL), Spicer, and NGL. Exh.
27, Section 5(B).

f.  Thus, AAT is bound not only by the obligations set forth in the
Transloading Agreement, but also by the obligations of parties that are to
be contractually unconnected to it as the transloader, to wit, GRT
Financing (the financing entity), Patriot Gas (the shipper), Spicer (the
retailer), and NGL (the supplier), to the extent that those entities breach
any of the various contracts. Exh. 27, Section 5(B); Testimony of Delli
Priscoli.

g. Not only is GURR limited to termination of the transloading contract for
cause, AAT (Spicer/NGL) has the right to remedy any breach, however
long that may take, as long as it uses undefined “diligent efforts.” Exh. 27,
Section 5(B).

h. With respect to assignment of the contract, AAT (Spicer/NGL) “may
collaterally assign this Agreement without consent of Railway to any
lessor of, or lender that has provided purchase money financing for, the
liquefied petroleum gas transfer equipment used at the Terminal.” Exh. 27
Section 7(B)(i1).

i.  Thus, AAT (Spicer/NGL) may at any time and without GURR’s consent,
assign the agreement to GRT Financing (Spicer/NGL), Spicer, or NGL, an
extreme demonstration of the fact that AAT (Spicer/NGL) are in control

under the contract.
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j.  With respect to access to the terminal, GURR has the “right” to use “any
tracks and facilities at the terminal for its rail transportation activities that
may be in addition to the transloading and related activities” of AAT
(Spicer/NGL), but only to the extent that “such use by the Railway shall
not unreasonably interfere with the activities or services of [the
transloader] pursuant to this Agreement.” Exh. 27, Section 6 (emphasis
supplied).

k. Again, this provision demonstrates that GURR is not the entity in control
of the facility under the contract documents.

22. Since any number of factual scenarios can be presented, the STB and courts have
evaluated the relationship between rail road and third party using slightly different
tests and/or looking at different factors.

23. The one thing all of the tests have in common is that the inquiry is designed with
reference to the facts presented to determine whether the rail road is actually in
control of the facility or activity at issue.

24. In New York Susquehanna and Western Railway Corp. v. Jackson, 500 F. 3d 238

(3" Cir. 2007), the Court held that the activities in question (the transloading of
solid waste) were being conducted by a “rail carrier” based on the following facts:
a. The rail carrier owned the land and built the transloading facility;
b. Shippers made payment directly to the rail carrier;
c. The rail carrier had liability during the loading process.
25. In this case, the contractual arrangements demonstrate that:

a. GURR did not pay for the construction of the facility, and its “lease”
thereof is a fiction because GURR is completely reimbursed by Patriot
(Spicer/NGL)--which is owned in the same proportion by the same entities
as the transloader AAT (Spicer/NGL)--for all lease payments (so long as
GURR does not accept shipments from suppliers other than Patriot
(Spicer/NGL));

b. Under the agreement, shippers are billed by, and make payment to, AAT
(Spicer/NGL)

c. AAT (Spicer/NGL) has liability during the transloading process.
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26. Therefore, the contractual relationship here would not pass muster under the test

27.

used by the Third Circuit in NYS & Western Rwy.

In Town of Babylon and Pinelawn Cemetery, Petition for Declaratory Order, STB

Finance Docket No. 35057(October 15, 2009), despite the railroad’s and
transloader’s attempts to “redefine” their relationship by executing a new
transloading agreement, the STB found that the activity (transloading of
construction and demolition debris) was not entitled to preemption because the
transloader “continues to have the right to conduct an independent business on
[the rail road’s] property under a long-term (10 year) agreement for which it pays

fees to” the Railroad. Babylon, STB decision at 4.

28. The factors the STB found decisive in that case were as follows;

a. Who sets the transloading fee? Although the railroad asserted that it set the

transloading fees, “the actual terms of the agreement do not support such
claims.” The contract stated that the railroad could “adjust the transloading
fee,” but could only do so with the transloader’s consent, and the fee had
to be “sufficient” in particular respects, and therefore the STB found that
the railroad in reality had “only limited influence over transloading fees.”

Babylon, STB decision at 5.

. Who controls the operation of the facility? The STB found that the

railroad’s control over operation of the facility was insufficient, despite
the fact that the railroad had responsibility for inspection and maintenance
of all tracks, because the transloader was solely responsible for repairs,

maintenance, and upkeep of the facility.

. Who provides the services and billing? The STB found that the transloader

alone provided the transloading services, loaded and unloaded the

commodities, and billed the customers.

29. In this case, all of the factors used in Babylon again support the finding that

GURR is not on control. Specifically, as set forth in detail above:

a. GURR can only alter the transloading fee with the prior written consent of

the transloader;

b. AAT (Spicer/NGL) is in full control of the facility;
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30.

31.

32.

33.

34,

35.

36.

c. AAT (Spicer/NGL) provides all of the services and does the billing.
Almost as significant in Babylon is what the STB did not find decisive: mere
recitations of control in the contract documents.

For example, the fact that the agreement required that documents produced by the
transloader recite that it was the “agent” of the railroad was insignificant, since
such a recitation did not divest the transloader from the actual powers vested in it
by the agreement. Babylon, STB at 5.

The recitation that the rail road “shall control all aspects of the Facility’s transload
operations” met a similar finding—it did not divest the transloader of any power
conferred, or confer any specific authority on the railroad. Id.

Likewise, the Third Circuit has noted that “railroads and loaders may not change
by contract what in practice is a substantively different relationship.” NYS &

Western Rwy., 500 F. 3d at 250; see also Grafton and Upton, 417 F. Supp. at 176-

77 (the fact that Grafton & Upton railroad ‘““changed the legal dynamic of its
relationship with [the transloader] to suit the circumstances,” including labeling
the transloader its “agent,” did not serve to bring the transloader’s activities under
the “auspices of the railroad” where the evidence did not support that
characterization).

The mere recitations in the transloading agreement in this case (e.g., “Contractor
shall provide transloading and other services . . . under the auspices and control of
Railway” Exh. 27 at Section 1(A)) should be viewed in the same light, as they in
no way change the key terms that confer control on AAT.

In Grafton and Upton, when upholding the STB finding that the activity was not

entitled to preemption, the Court noted that the railroad’s involvement would be
limited to transporting rail cars to the facility for the transloader and returning
empty cars the CSX interchange. 417 F. Supp. at 177. It noted further that it was
the transloader that would control the remaining functions at the rail yard, and that
there was no evidence that it would be doing so on behalf of the railroad. Id.

In this case, there is likewise no function that GURR will perform other than

transporting rail cars, and no evidence that AAT will control all remaining
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37.

38.

39.

40.

functions, excluding the mere recitation that AAT (Spicer/NGL) is under the
auspices and control of GURR.

In Florida East Coast Railway Co. v. City of West Palm Beach, 266 F. 3d 1234
(11" Cir. 2001), the Court rejected the rail road’s claim that the tansloading of

aggregate at a yard located in a residential district was entitled to preemption.
The Court noted that the rail road’s involvement ended once it delivered the
product to a portion of the yard owned by the rail road but leased by the third
party, Rinker. Id. at 1327. Rinker or its agents then transloaded and dispatched
the product to Rinker’s external customers, an activity Rinker coordinated from
the office on rail road property for which Rinker paid all expenses. Id. In
upholding the District Court’s decision that local zoning ordinances were not
preempted, the Eleventh Circuit quoted the District’s Court’s finding that “Rinker
effectively ran a Rinker operation on [rail road] property.” Id. at 1336.
Likewise in this case, it is one and the same entity that will supply (Patriot
(Spicer/NGL)), transload (AAT (Spicer/NGL), and probably ultimately sell at
retail to end users (Spicer) the propane.

Therefore, the evidence in this case establishes that Spicer/NGL will effectively
run a Spicer/NGL operation on GURR property.

For all of these reasons, the proposed propane facility at 42 Westboro Road in
Grafton is not entitled to preemption and therefore all local and state laws that

would be otherwise applicable are in full force and effect.

The Town of Grafton
By its Town Counsel,

/s/Ginny Kremer
Ginny Sinkel Kremer, BBO#629147
Bowman & Penski, Town Counsel
29 Prospect Street

Acton, MA 01720

(617) 312-2323
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CERTIFICATE OF SERVICE
I certify that this document(s) filed through the ECF system will be sent electronically on this 30"
day of January 2013 to the registered participants as identified on the Notice of Electronic Filing (NEF) and
paper copies will be sent to those indicated as non-registered participants on this day.
/s/ Ginny S. Kremer
Ginny Sinkel Kremer
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ATTACHMENT G

Affidavit of Kevin Mizikar



Affidavit of Kevin Mizikar, Grafton Assistant Town Administrator

I, Kevin Mizikar, am the Assistant Town Administrator and state the following based upon my

first hand knowledge:

10.

11.

On or about November 26 and December 4, 2012, the Defendant Priscoli informed the Board
of Selectmen and other town officials and residents that he was constructing a major propane
storage facility at the site, comprising four 80,000 gallon tanks. I attending the meetings
where these statements were made.

Priscoli further stated that he was not required to submit to any state or local permitting or
inspection due to his claim to federal preemption over the activities in question.

Priscoli also stated that the propane tanks would be delivered in January or February of 2013.
On or about December 11, 2012, Priscoli informed the Board of Selectmen that the first of
the tanks, which is approximately 120 feet long and 15 feet high, will be arriving via tractor
trailer tomorrow, December 13, 2012,

Priscoli stated that the remainder of the tanks would be delivered on December 18, 19, and
20.

Priscoli asserts that they have DOT permits for the deliver but have not provided same to the
Town.

The Town has had insufficient time to evaluate the Defendants’ federal preemption claim and
have asked for additional time and information in which to do so.

The Defendants have refused to delay delivery of the tanks for any amount of time.

On December 12, 2012, the Grafton Building Inspector served in hand to Priscoli a cease and
desist order, ordering that all construction cease and that the defendants turn over all DOT or
other permits related to the transport of the propane tanks.

Priscoli stated that he has no intention of complying with the Cease and Desist Order and will
not delay delivery of the first tank, scheduled for tomorrow, December 13, 2012.

Priscoli came to the Grafton Municipal Center and stated to me that the Town started a
nuclear war that he intends to win, that all bets are off, and that he intends on burying the

Towns that are not working with him.




12. At approximately 2:20 today 1 went to 42 Westboro Road in Grafton, the property of the
Grafton and Upton Railroad where they are installing propane storage tanks. [ observed
construction equipment actively working on the area where the tanks are being installed.
This included both men working with hand tools and heavy equipment moving earth.

13. The Plaintiffs and residents of the Town of Grafton will suffer irreparable harm if the
Defendants have the tanks delivered prior to the Town’s ability to assess and respond to the

Defendants’ claim to federal preemption.

Signed Under the Pains and Penalties of Perjury this 12" day of December 2012.
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Grafton and Upton Railroad

TARIFF 5000-A
CANCELS
TARIFF 5000

BULK TRANSFER TARIFF
PROVIDING SERVICE
ON
DRY AND LIQUID COMMODITIES
AT STATIONS NAMED IN ITEM 110
Located on

Grafton and Upton Railroad

BULK RAIL-TRUCK TARIFF

SSUED: December 1, 2012 EFFECTIVE: January 1, 2013

ISSUED BY:
Grafton and Upton Railroad Company
929 Boston Post Road East
Marlborough, MA 01752




TARIFF GU5000
RULES AND OTHER GOVERNING PROVISIONS
GENERAL RULES AND REGULATIONS

ITEM 110
APPLICATION

The provisions of this tariff will apply on Dry and Liquid commodities, in bulk, at
designated GU Bulk Transfer (GUBT) facilities at the following locations:

Massachusetts West Upton

Massachusetts North Grafton (self unloading only)
Massachusetts North Grafton LPG terminal
Massachusetts Hopedale ( self untoading only)

Each GUBT listed above is operated by GU, in some cases through a subcontract with a terminal
operator ( the “Terminal

Operator”) that will be performing transloading services for and under the auspices of GU. The
purpose of this tariff is to advise GU shippers of the services they may

expect when utilizing a GUBT and the services of a Terminal Operator.

Upon request of the shipper, the terminal services named herein will be performed on

carload shipments in bulk as described herein (See Note 1), which move in GU line haul

service to or from the above terminals, subject to the charges, rules and regulations

published herein.

To arrange for terminal services specified in Item 115 at locations specified above,

Shipper must notify GU's Marketing Department at 860-627-8924 before actual shipment of
product is made, advising the

terminal of the commodity and the car number to be shipped.

NOTE 1: GUBT facilities will handle Dry and Liquid Commodities in bulk when
appropriate infrastructure and equipment for handling such Commodities are
available. The Terminals will require shipper to provide Material Safety Data
Sheets (MSDS) and will keep same on file at the terminal; product Handling
Protocol for hazardous materials and such other information as may be
required, including the need for special transfer equipment, personal
protective equipment (PPE), pollution control, etc., prior to shipment of the
commodity. GU reserves the right to refuse any commodity at its GUBT facilities.

ITEM 112
MOTOR CARRIER ACCESS

A shipper must retain a motor carrier to load or unload Commodity at GUBT. In order to load

or unload Commodity at a GUBT, a motor carrier must execute an indemnity and Hold Harmiess
Agreement

among the motor carrier, GU and the Terminal Operator, covering the motor carrier’s

activities while at the GUBT. When this agreement is fully executed, a motor carrier is
“preapproved”. Carriers and their employees operating at GUBT site are required to conform to
all such rules and procedures. A a motor carrier must execute a separate Indemnity and Hold
Harmless Agreement for each GUBT location.

All pre-approved motor carriers may deliver to or pull loads from a Grafton and Upton Railroad
Bulk Transfer Terminal. Motor carriers may be required to assist in the connection and
loading or unloading of the trailer. The motor carrier will be responsible for its equipment

at all times and the driver must remain with the vehicle while loading or unloading. The
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motor carrier will comply with all required safety procedures, which will include the
removal of vehicle keys while loading Hazmat products. Authorized terminal personnel, not
drivers or personnel of any motor carrier,

will Toad or unload all hazardous materials.

A motor carrier that is not pre-approved will not be allowed to enter a GUBT, and the motor
carrier driver must have a valid CDL (Commercial Driver's License) in his/her possession
while conducting activities at the GUBT. Motor Carrier driver must have a DOT hazardous
materials endorsement if transporting hazardous materials.

If a shipper arranges for self-loading, an administration charge of $75 per trailer will be assessed
to

the shipper. This charge applies to the

self-loading of dry and non-hazardous liquid products. Self-loading of hazardous materials is
prohibited. (See Note 1)

NOTE 1: For the purposes stated herein, “self loading” shall be defined as a motor
carrier using equipment affixed to its equipment to perform the physical transfer of
Commodity. Self-loaders must also supply all hoses, fittings, etc. in addition to
Appropriate spill containment for the transfer of Commodity.

TARIFF GU5000
RULES AND OTHER GOVERNING PROVISIONS
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GENERAL RULES AND REGULATIONS

ITEM 115
A. BASIC SERVICES INCLUDED IN A TRANSFER

Unless otherwise agreed upon by GU and the customer, a transfer
conducted at a GUBT will include the following at no additional cost:

1. Weigh empty trailer.

2. Inspection of terminal transfer equipment for cleanliness. This does not
include self-load equipment.

3. Verification of motor carrier’s shipment documentation.

4. Seal loaded trailer and railcar from which product was removed.

5. Weigh loaded trailer.

6. Provide driver with scale ticket and product sample only if requested by the
shipper or beneficial owner,

The Shipper and GU may agree upon the performance of services in
addition to those listed above, at rates to be negotiated.

B. APPLICATION OF TERMINAL SERVICES

1. Prior to acquiring terminal services at a GUBT facility listed in Item 110, shipper or
beneficial owner must provide GU and the terminal operator a MSDS covering the
commodity to be handled, and, for hazardous materials, a Handling Protocol outlining
hazards and procedures for safe handling. All hazardous materials require pre-
authorization by the terminal operator, on behalf of GU prior to billing any shipments to the
terminal.

2. Grafton and Upton, through the Terminal Operator, will perform the
services named herein on carload shipments of Commodity in bulk, subject
to charges, rules and regulations published herein. Grafton and Upton
reserves the right to refuse to handle any Commodity at its sole discretion.

3. All commodities must have MSDS sheet and on file at the terminal prior to
arriving for terminal services. For shipments of hazardous materials a
Handling Protocol must be on file at the terminal prior to arriving for terminal
services, Commodity(s) arriving at a terminal before receipt of an MSDS and
Handling Protocol (as applicable) will be heid subject to Track Occupancy
Charges as specified in ltem 140 and no transfers will be accomplished until
this information arrives.

4. Commodity(s) that Grafton and Upton declines to handle under the charges,
rules and regulations published herein may, at Grafton and Upton’s sole
discretion, be handled under a separately negotiated contract.

5. Terminal services are restricted to carloads received or forwarded in Grafton

and Upton line haul service. None of the facilities listed in ltem 110 are open to any
type of switching.

(Continued on next page

TARIFF GU5000
RULES AND OTHER GOVERNING PROVISIONS
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GENERAL RULES AND REGULATIONS

ITEM 115 (Continued)
C. UNLOADING OF RAIL CARS

Charges for unloading of railcars to trucks and unloading trucks to railcars at a GUBT will be
billed and collected by the Terminal Operator, as agent for and on behalf of GU, and will not,
except as otherwise agreed upon by GU and the shipper, exceed the rates set forth in item 120.

The handling characteristics of the commodity, manpower requirements and the transfer
equipment required will be taken into account in order to determine whether the actual rates
charged will be lower than the rates set forth in Item 120. Any truck detention charges incurred
during the loading or unloading process and any overtime charges (ltem 150) will be the
responsibility of the shipper. However, charges for the services listed below shall be no
greater than that set forth below, except as otherwise agreed upon by GU and shipper..

For safety reasons, GUBT procedures require that at least two (2) qualified people be
present during the transfer of any non-self load products. A truck driver on site qualifies

as one of these people only if they have the necessary training and qualifications

confirmed by their parent company. For self-load products only one (1) terminal operator
employee, or one (1) qualified truck driver, will satisfy the safety requirement.

Transfer rates may not be included or bundled with any charges for accessorial equipment or
capital improvements that may be required in order to enable GU to handle the transfer of a
commodity. GU retains sole discretion whether to make any such capital improvements or
acquire any such accessorial equipment that may be requested by a shipper and, if GU does
proceed, to establish charges and rates, in addition to the rates established by this Tariff for
services related to the transfer of the commodity, for such improvements or equipment.

ITEM 120

A. BULK TRANSFER CHARGES

Applicable on shipments transferred from rail car to truck at the facilities listed in Item 110.
On commodities transferred in bulk, the following charges, subject to a minimum weight
of 45,000 pounds per truckload per transfer, will be assessed for transfer at all

Grafton and Upton Bulk Transfer facilities.

DRY BULK
Per 100 pounds
Mechanical Conveyor or Auger Transfers $0.35
Plastics ( STCC 28-211-XX )Transfers $0.40
Pressure Differential Transfers $0.35
Other dry Bulk Products $0.40
Hazardous Solids (Other than flammables) $0.47
Self- Loading [Non-hazardous products only] $75.00 per trailer

LIQUID BULK (OTHER THAN LPG)
Per 100 pounds

Non-hazardous Liquids $0.38
Hazardous Liquids (Other than flammables) $0.47
Flammables (Individually Priced)

(Continued on next page)
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TARIFF GU5000
RULES AND OTHER GOVERNING PROVISIONS
GENERAL RULES AND REGULATIONS

ITEM 120 (continued)

SPECIAL SERVICES

Additional scale weights $25.00 per weight

*first set of weights (inbound/outbound) included in transfer
Tank Car Heating Charge (Individually Priced)
Recirculation Charge $35.00 per hour
Inert Gas supplied by shipper or beneficial owner $60.00 per application
Replenishment Loading $500.00 per Trailer
Load Samples $18 per sample

NOTE 1: The 49 Code of Federal Regulations, Table 172.101 (Hazardous Material
Table), as may be revised from time to time, will be used to determine if a

product is hazardous. GU reserves the right to refuse to handie ANY

commodity at a GUBT. Only authorized Terminal Operator personnel may

transfer hazardous commodities. No fully or partially loaded tank trailers of hazardous
materials are allowed on GUBT property while the facility is closed, unless

authorized by Operator and GU in writing.

NOTE 2: Multiple commodities may be loaded in a compartmentalized trailer for a
charge of $60.00 for each additional commodity or compartment loaded.

B. PELLET TRANSFER/BAGGING

Applicable on dry products transferred from rail and bagged at the Grafton Upton transfer/bagging
facility in West Upton, MA.

On commodities transferred in bulk and bagged, the following charges, subject to a minimum
weight of 180,000 pounds per transfer, will be assessed for transfer:

Transfer and Bagging $30.00 per ton
NOTE 1: Per Ton Charge includes product transfer from Railcar to transfer silos,
product handling from silos to bagging, shipping pallets, bag stacking on pallets,
plastic protective pallet storage cover, shipping shrink wrap, loading finished pallets
onto trucks.

(continued on next page)

TARIFF GU5000
RULES AND OTHER GOVERNING PROVISIONS
GENERAL RULES AND REGULATIONS
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ITEM 120 (concluded)

Product holding for Loading:

inbound $3.50 per pallet
Outbound $3.50 per pallet
Shipping Dock Occupancy Charge $3.50 per pallet
C. LPG
Per gallon
Transfer from railcar to truck $.0575

D. BILLING OF CHARGES

Uniess arrangements to the contrary are made prior to shipment, charges for terminal

services described herein will be billed to the shipper or beneficial owner by the Terminal
Operator, as the agent for GU, except that Track Occupancy Charges (ltem 140) will be charged,
established

and billed by GU through its third party billing agents.

If credit privileges are granted (a determination made on an individual basis), terms for
the payment of Track Occupancy Charges will be 15 days from the invoice date.

ITEM 125
TERMINAL SERVICES

. COMMODITY SAMPLING and INSPECTION

Transfer charges in Item 115 include the visual inspection of the exterior of the
railcar, and the exterior of the trailer.

GU reserves the right to take samples of any
commodity transferred at GUBT facilities for its own purposes.

Top sampling of railcars must be agreed upon in advance. Sample containers must be
provided by Shipper at its cost. If a sample is requested, it must be taken at time of
transfer;

any samples that are requested to be taken at another time will be performed at

a charge of $50 per car.

. SPECIAL SERVICES

Services beyond the scope of those customarily provided by a terminal will be
priced on an individual basis.
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TARIFF GU5000
RULES AND OTHER GOVERNING PROVISIONS
GENERAL RULES AND REGULATIONS

ITEM 130

TERMINAL LIABILITY

LOSS OF WEIGHT

Allowable transfer losses will be one percent ( 1% ) of the weight of the
commodity on a six-month (January-June, and July-December) cumulative basis
per shipper, per GUBT, and such loss will be considered standard operating loss
not assessable against GU ( See note )

NOTE 1: Greater loss allowances may be required as a condition of

acceptance for specific products when handling characteristics

preclude complete unloading of the trailer or the railcar.

LIABILITY LIMITS

The liability of GU with respect to activities and services at GUBTs shall be limited to the
negligence of GU in the performance of the services described in this tariff,
Furthermore, neither GU nor the Terminal Operator shall be liable for

consequential, indirect, special or punitive damages, interest, attorneys fees, or

any amount in excess of product or car owner's actual loss concerning the

commodity shipped or the equipment utilized.

. CLAIMS

Only one claim for loss, damage and/or injury may be filed for each rail car
handled under this tariff. No claim will be paid which is filed more than nine (9)
months after product delivery or release of car from the terminal, whichever occurs first.
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TARIFF GU5000
RULES AND OTHER GOVERNING PROVISIONS
GENERAL RULES AND REGULATIONS

ITEM 140
TRACK OCCUPANCY CHARGES, DEMURRAGE, AND RELATED CHARGES

A. PRIVATE CAR TRACK OCCUPANCY CHARGES

This item will apply on private cars (See Notes 1 and 2)

constructively ptaced or actually placed at a GUBT in lieu of demurrage provisions in Tariff
GU 3000- series. Track occupancy charges will be billed to and collected from shipper or
beneficial owner of the Commodity on behalf of GU by the Terminal Operator.

Once a rail car is constructively or actually placed (See Note 2), “free time” (Including
Saturdays, Sundays and Holidays) will be allowed as follows:

Car Type Free Days Days 11 through 40 All Subsequent Days
Covered Hopper Cars 10 $50 per day $90 per day
Tank Cars 10 $50 per day $90 per day

B. RAILROAD CAR DEMURRAGE

All railroad owned or controlled cars (See Notes 1 and 2) will be subject to demurrage
under the provisions of Tariff GU 3000-Series. Demurrage charges will be billed to and
collected from the shipper or beneficial owner of the Commodity.

C. NOTES AND OTHER CHARGES
NOTE 1: A private car is a railcar bearing other than railroad reporting marks

NOTE 2: Constructive placement is the date the railcar is available to be switched into
the GUBT Terminal. Actual placement is the date the railcar was physically
placed in the GUBT Terminal.

NOTE 3: When a railcar is constructively or actually placed at a GUBT and
subsequently reshipped without any transfers having been made, a facility
charge of $500 will be assessed to the party issuing the reshipping
instructions, in addition to all other applicable charges.

TARIFF GU5000
RULES AND OTHER GOVERNING PROVISIONS
GENERAL RULES AND REGULATIONS

ITEM 141 -
GRAFTON & UPOTN RAIROAD BULK TERMINAL: LPG TERMINAL
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The Grafton and Upton Railroad Bulk Terminal LPG Terminal located in North Grafton, Massachusetts is
not a self-unloading facility, All terminal handling will be performed by the Grafton and Upton Railroad by
a Terminal Operator acting under the direction and control of GU. The following guidelines are applicable
when shipping to the GUBT LPG Terminal:

A. PRODUCT SPECIFICATIONS

All railroad tank cars received by the Grafton & Upton Railroad's GUBT North Grafton LPG
Transfer Terminat ( LPG Terminal ) shall meet GPA Publication # 2140 specifications for HD-
5 propane. Additionally the vapor pressure at 60 degrees F shall be within the range of 50 psi
to 80 psi for the product to be accepted at the Terminal. All product delivered to the LPG
Terminal shall be ODORIZED and meet or exceed the minimum level of odorization as
stated in the Department of Transportation Code of Federal Regulations, 49 CFR
173.315(b)(1).

B. NON-COMPATIBLE PRODUCT

Shipper will be responsible for any Product that is delivered to LPG Terminal that does not
meet the Terminal specifications set forth in ltem # 141. LPG Terminal will provide Shipper
with one of two options to handle the non-compatible Product; (1) The Terminal will return
the product to origin, freight collect or pre-paid by Shipper or (2) Shipper will pay the LPG
Terminal the actual cost for disposal plus handling and maintenance charges associated with
the disposal of the non-compatible Product.

C. PROJECTED VOLUME REQUIREMENTS

During the first week of each calendar month, shippers must advise GU and the Terminal
Operator of their projected volume to be delivered to the Terminal during the following
calendar month. A shipper may deliver volume in excess of any such projected volume only
with the prior consent of GU and the Terminal Operator.

D. TRANSFER CHARGES

The Terminal Operator, as the agent for GU, shall invoice the Shipper at the time of the
receipt of the Shipper's LPG tank cars on the GU railroad property. A transload fee (as listed
in ITEM # 120) on a cents per gallon basis to perform the off-loading and transfer operations
will be billed. Such fee will include the truck loading fee and operations performed by the
Terminal operator.

E. WINTER PERIOD CHARGES

If, during a single calendar month in the period of November through February, the Terminal
receives in excess of the average monthly volume delivered to the Terminal by the same
Shipper during the preceding period of May through August , a charge of eight ( 8) cents per

gallon in addition to all other charges shall apply to such excess volume.

(continued on next page)

TARIFF GU5000
RULES AND OTHER GOVERNING PROVISIONS
GENERAL RULES AND REGULATIONS

(concluded)
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F. MEASUREMENT AND DEDUCTIONS

All product received at the LPG Terminal is subject to a 1% loss allowance deducted from the
listed gallons on the bill of lading. Should the measured gallons be less then the net gallons (
bol gallons minus the 1 % shrink ) an adjustment in the Shipper’s inventory will be made

G. PRODUCT AVAILABILITY AND OVER LIFT OF PRODUCT

The Terminal Operator shall maintain records showing the volume of LPG delivered to and
removed from the Terminal by each shipper so that at any given time the Terminal Operator
and shipper will know the volume of LPG credited to each shipper’s inventory account.
Product shall be credited to Shippers Terminal account when Shippers tank cars arrive on the
GU property after the interchange with the CSX Railroad. All LPG received at the Terminal
from any shipper shall be commingled and treated as a fungible commodity for purposes of
transfer operations at the Terminal. No truck shalt be loaded from any Shipper’s inventory
account if the volume remaining in the Shipper’s account is less than 8,500 gallons without
prior approval of GU.

ITEM 150

HOURS OF SERVICE & OVERTIME CHARGES

Normal working hours at the GUBT Terminals are from 7:00 A.M. to 6:00 P.M., exclusive of
Saturdays, Sundays and Holidays (See Item 185).

All loading, unloading, & service must be ordered before 5 p.m. the day prior to the day
that loading, unloading, & service is needed. Every attempt will be made to
accommodate emergencies and requested times, but loading spots and other
circumstances may require occasional modifications of requested times.

When service is required prior to 7:00 A.M. or after 6:00 P.M., arrangements must be
made with the Terminal Operator in advance. When loading, unloading, & services are to
begin after 5 p.m., written authorization for overtime to complete the process (if required)
must be submitted before the process begins. The charge for services before or after
normal working hours will be at a rate of $60 per person per hour or fraction thereof, in
addition to all other applicable charges (See Exception).

When service is requested at the GUBT on Saturdays, Sundays or Holidays

(See ltem 185), or when terminal personnel are required to make an extra trip to the
terminal rather than performing continuous service, arrangements must be made in
advance with the Terminal Operator. The charge for this service will be $60 per hour per
person subject to a four (4) hour minimum per person, in addition to all other applicable
charges for service provided.

Authorization for overtime must be received in writing from the party responsible for
paying terminal service charges.

EXCEPTION: No additional charges will be assessed if the motor carrier is at the
GUBT and ready for loading before 4:30 P.M., and the delay causing the overtime
is the fault of the Terminal Operator.

TARIFF GU5000
RULES AND OTHER GOVERNING PROVISIONS
GENERAL RULES AND REGULATIONS

ITEM 160
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ORDER PLACING

The shipper or beneficial owner will be responsible for providing GUBT with the name of the
motor carrier authorized to transport the product, along with product transfer instructions. Such
instructions may be initiated verbally but must be confirmed via facsimile, written communication,
or through electronic means. Neither GU nor the Terminal Operator will be responsible for any
problems concerning the shipment and performance of terminal services when the Terminal
Operator has not received facsimile confirmation, or electronic communication covering each
separate trailer from or to which Commodity is transferred.

ITEM 165
RAIL CAR ARRIVING AT TERMINAL WITHOUT FULL WRITTEN DESCRIPTION OF

LADING

Any railcar arriving at a GUBT without full written description of lading will be held at
shipper's expense awaiting adequate and proper description or further instructions on
disposition of lading. If such written description shows that the commodity is not one
approved for transfer, that railcar will be released to shipper for disposition, subject to all
applicable terminal charges, along with any other charges to which GU might be entitled.

ITEM 185
HOLIDAYS

Wherever in this tariff reference is made to “Holidays” it means the following:

New Years Day Thanksgiving Day
President’'s Day Thanksgiving Friday
Good Friday Christmas Eve
Memorial Day Christmas Day
Independence Day New Years Eve
Labor Day

(See Note)

NOTE: In the event one of the above Holidays occurs on a Sunday, the following Monday
will be considered as the Holiday for the purpose of this tariff.

ITEM 190
EXPLANATION OF ABBREATIONS
ABBREVIATION EXPLANATION
BOE Bureau of Explosives
CDL Commercial Driver's License
GU Grafton and Upton Railroad
MSDS Material Safety Data Sheet
NSO National Service Order
PPE Personal Protective Equipment
RER Railway Equipment Register
STB Surface Transportation Board
STCC Standard Transportation Commadity Code
GUBT Grafton and Upton Bulk Transfer
UFC Uniform Freight Classification Committee, Agent

THE END
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