
V E R M O N T LAW S C H O O L Environmental and Natural Resources Law Clinic 
( Vermont Law School, PO Box 96, Chelsea Street 

South Royalton, VT 05068 
802-831-1630 (phone) • 802-831-1631 (fax) 

Febraary 17,2010 

Ms. Cynthia Brown 
Chief, Section of Administration 
Office of Proceedings 
Surface Transportation Board 
395 E Street, SW 
Washington DC 20423.-0001 

% 

Re: STB Fmance Docket No. 30186 (Sub No. 3)' Tongue River Railroad 
ENTERED 

Company, Inc.—Construction and Operation—^Western Alignnoiaite of Proceedings 

Note: The Attachments td This Filing Contaui Color FEB 23 2011 

Dear Ms. Brown: 
We are writing on behalf bf Northem Plains Resource Coiuicil and Mark Fix 

("Northem Plains") to reply to the letter dated Febmary 4,2011 from Betty Jo Christian 
and David H. Cobum, attomeys for Tongue River Railroad Company, Inc. (TRRC) 
regarding the captioned matter. The Febmary 4 letter purports to update the Board with 
respect to litigation pending in Montana state court challenging the Otter Creek leases.̂  
Attached to the letter is the Memorandum and Order Re Motions to Dismiss entered by 
Judge Hegel on December 29,2010. Counsel for TRRC seek to make much ofthe fact 
that Judge Hegel denied motions to dismiss the lawsuit, arguing that it shows that 
"mining at Otter Creek remains no less speculative than it was when the Board issued its 
decisions in these proceedings." In reply, Northem Plains would make three brief points. 

.First, Judge Hegel's mling on motions to dismiss is not a decision on the merits 
and it is much too early to speculate on what the final outcome ofthe litigation might be. 
In the meantime, the parties to the lease, namely the State of Montana and Ark Land 
Company (and its subsidiary. Otter Creek Coal LLC) are proceeding apace to develop the 
Otter Creek mine. On January 10,2011, Ark filed an application for a prospecting 
pennit. A copy ofthis application is enclosed as Exhibit A. The cover letter to the 
applications states: 

^ Partof 
Cubits Record 

' The Petition to Reopen also embraces Tongue River R.R.—Raii Construction and Operation—In Custer, 
Powder River and Rosebud Counties. MT, STB Finance Docket No. 30186 (Service Date May 9,1986), 
and Tongue River R.R. Company—Rail Construction and Operation—Ashland to Decker, MT, STB 
Finance Docket No. 30186 (Sub-No. 2) (Service Date Dec. 1, 1997). 
^ Northern Plains Resource Council, et al v. Montana Board of Land Commissioners, et al, Montana 
Sixteenth Judicial District Court, Powder River County, No. DV-38-2010-2480 
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The application covers Otter Creek Tracts.1, 2 and 3, in their entirety; the first 
phase of drilling is proposed on Tract 2 to support initial mine plan development. 
Additional drilling in subsequent phases will be added by application for revision 
as needed for coal resource assessment, environmental analysis and future minê  
plan development, and as additional surface access is confirmed. The initial 
drilling plan includes 44 proposed drill sites in the area of anticipated mining on 
Tract 2. 

On Febraary 2,2011 the Montana Department of Enviroiunental Quality (MDEQ) 
issued a "completeness detennination" certifying that the application met all regulatory 
requirements and was "administratively complete." A copy ofthis determination is 
enclosed as Exhibit B. MDEQ also authorized Otter Creek Coal LLC to publish a public 
notice providing for a 30 day public comment period on the application. DEQ further 
determined that that "an Environmental Impact Statement is not necessary and we will 
prepare an Environmental Assessment prior to issuing a final decision on the permit 
application." Given normal processing time a prospecting permit could be issued, within 
four months and work could begin as early as this Fall. 

Second, in its brief supporting the motion to dismiss. Ark has argued that the 
leases represent a "property right" with binding obligations on the state. See Consolidated 
Brief of Ark Land Company and Arch Coal, Inc in Support of Motion to Dismiss, 
Northem Plains Resource Council, et al v. Montana Board of Land Commissioners, et al, 
supra nl, at pl4 ("[LJease also requires compliance with environmental laws that may be 
enacted in the futiu-e, so long as property rights conveyed by the lease are not 
impaired." (Emphasis added)). Ark paid approximately $86 million as a bonus bid for 
these leases. Ark has spent considerable sums preparing the application for the 
prospecting permits and will continue to commit significant sums and resources to 
developing this mine. In the face of all this, the argument that Otter Creek mine remains 
speculative is simply not credible. 

Finally, Northem Plains would respectfully point out that the brief filed on behalf 
ofthe Board in the pending appeal before the Ninth Circuit takes the following position: 
"As relevant here, that review [in TRR III SEIS] included anticipated coal mine 
development in the Ashland/Bimey area (id. at 6-4,-6-7) but not the Otter Creele coal 
tracts, the prospective development of which the Board considered too speculative to 
be considered reasonably foreseeable." Joint Brief of Respondents at p. 20 (filed 
November 19,2010) (emphasis added). Northem Plains, of course, disputes the accuracy 
ofthis statement, but regardless of whether the characterization ofthe mine as "too 
speculative" was accurate in 2006, when the Board approved TRR III, it clearly is no 
longer the case. The Otter Creek leases are in effect and the project is moving forward. 
The issuance ofthe leases is both a changed circumstance and significant new 

^ See hUo://dnrc.mt.gov/trust/MMB/otter creek/LandBoard.asp 
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infonnation. In all ofthe TRR EISs the Board recognized the potential for cumulative 
impacts fix)m coal mines to be served by the railroad, including theimpacts fix)m the 
Otter Creek project should it ever materialize. That day has arrived. 

The Board retains the authority to require a supplemental EIS to consider the 
tmdeniably significant impacts from the mining itself as well as the climate change 
impacts of coal combustion. Indeed, the Board recently agreed to reopen this proceeding 
to revise the Progranmiatic Agreement under the Section 106 process imder the National 
Historic Preservation Act.^ Sm^ly, the ongoing development ofthe Otter Creek mine is 
an equally significant change in circumstances warranting a similar reopening to comply 
with the requirements of Section 102 of NEPA. 

Accordingly, Northem Plains respectfully requests that the Board promptly grant 
the petition tp reopen. , 

DATED: Febraary 17,2011 
South Royalton, VT 

Respectfully submitted. 

Patrick Parenteau, Esq. 
Jack Tuholske, Esq. 
Environmental and Natiu-al Resources Law Clinic 
Vermont Law School 
P.O. Box 96, Chelsea Street 
South Royalton, VT 05068 
(802)831-1305 
pparenteau@vermontlaw.edu 

Counsel for Petitioners 

I, Patrick Parenteau, declare imder penalty ofperjury that the foregoing is trae and 
correct. Further, I certify that I am qualified and aufhori 

Executed on Febraary 17,2011 By: t^ectY 

Patrick Parenteau, Esq. 
Counsel for Petitioners 

cc: All Parties of Record 
Teresa Erickson, Northem Plains 
Jack Tuholske, Esq. 

Seehtto://www.examiner.coni/economv-in-billings/surface-transporation-board-takes-another-look-at-
tongue-river-railroad 

mailto:pparenteau@vermontlaw.edu
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IMAGED « , , , , ^^^ 
Simpson & Associates, LLC J A H 1 J 9Afi 
P.O. Box 250 riC:r\ 
Clancy, MT 59634 ' " Q / / E M B 

406-933-5384 

January 10, 2011 

Mr. Chris Yde 
Coal Program Supervisor 
Industrial and Energy Minerals Bureau 
Montana Department of Environmental Quality 
P.O. Box 200901 
Helena, MT 59620-0901 

Re: Otter Creek Coal Project; Prospecting Permit Application 

Dear Chris: 

On behalf of Otter Creek Coal, LLC, I herewith submit two hard copies and one digital copy of an 
Application for Prospecting Permit. The application covers Otter Creek Tracts 1,2 and 3, in their 
entirety; the first phase of drilling is proposed on Tract 2 to support initial mine plan development. 
Additional drilling in subsequent phases will be added by application for revision as needed for coal 
resource assessment, environmental analysis and future mine plan development, and as additional 
surface access is confirmed. 

The initial drilling plan includes 44 proposed drill sites in the area of anticipated mining on Tract 2. At 
this time, no,drill sites have been located on Sections 12 and 13, T.4S, R.44E. Access to Section 12 is not 
yet confinned, and Section 13 can only be accessed through Section 12. We^are optimistic that an 
access agreement for Section 12 will be in place shortly, and a revision adding drill sites in this area will 
be proposed at that time. 

Please note that two drill sites are proposed on the east half of Section 14, T. 4S, R. 44E. This is public 
land, and a permit from BLM will be'required to access and drill these sites. A right-of-way application 
will be submitted to BLM in the next few weeks. 

Please contact me or Heidi Kaiser at Hydrometrics, Inc. if there are any questions regarding this 
Prospecting Permit Application. We look forward to working with you and your staff on this project. 

Sincerely, 

David W. Simpson 

C. Heidi Kaiser (Via e-mail) 
Mike Rowlands, Otter Creek Coal, LLC 

<^ecA^..c^+S5iM 



APPLICATION FOR COAL AND URANIUM PROSPECTING PERMIT 

APPLICATION NO: X2011334 STATE OF MONTANA 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

PO BOX 200901 
HELENA, MT 59620-0901 

Phone (406)444-4970 

NAME AND ADDRESS OF APPLICANT (CORPORATIONS 
OR OTHER BUSINESS ENTITY: GIVE NAMES AND 
ADDRESSES OF PRINCIPAL OFFICERS, PARTNERS, 
AGENTS, ETC.) 

Otter Creek Coal, LLC 
P.O. Box7152 
Billings, MT 59101-7152 
Mike Rowlands, Director,- Otter Creek Operations 

Pursuant to Title 82, Chapter 4, Part 2, MCA 

Instructions: See mles and regulattons pursuant to above. 

LOCATION OF PROSPECT AREA (Sec, Twp.. Rge.) 

Twp.3S,Rge.45E: Sections 25,26,27.34,35,36 
Twp.4S,Rge.45E: Sections 1,2,3,5.6,7.8,9,10.11.12,13.14 

15.16,17,18.20.21.22,23,24.25.26.27.35 
36 

COUNTY: Powder River 

TELEPHONE NO.: 406-245-0990 

MINERAL TO BE PROSPECTED: 

Coal 

ACRES TO BE DISTURBED 

5-Phase 1; 
30 - Est total by later revision 

EXPECTED DATES OF: 
START:COMPLETION: 
April-October 2011. Phase 1 
Subsequent phases by revision 
thereafter 

METHOD OF PROSPECTING: (Refer to maps, drill holes, excavations, etc.) 

Rotary and core drilling. See Exhibit 2 and Application Nanative Section ARM 26.4.1001(2) 

THIS APPLICATION WILL BE ACCOMPANIED BY: 
1. Maps (see rules and regulations). 
2. Reclamation and revegetatton bond (see mles and 

regulations). 
3. Detailed prospecting reclamation plan to include 

method of reclamation and revegetation. 

THE APPLICANT AGREES TO 
1. Submit progress reports as required. 
2. Promptiy reclaim the disturbed acreage as outiined 

in the prospecting plan. 

NOTARY 

Subscribed and 

(SEAL) 

10 swpm to before me this :£^dayofj!!^^J// I. the, undersigned, hereby certify that the materials and 

^dPaiSaJok 

\aiaT the State of _ 

infonnation contained in this application are complete and 
are correct to the best of my knowledge. 

SIGNATURE OF APPLICANT 

William M.(Mike) Rowlands 
TYPED NAME 

Director. Otter Creek Operations 

My Commission expires 
TITLE 

DATE: yf/ lJ lUaW . < ^ / ) / / 
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OTTER CREEK COAL, LLC 

APPLICATION FOR PROSPECTING PERMIT X2011334 

OTTER CREEK TRACTS 

POWDER RIVER COUNTY, MONTANA 

Prepared fi>r 

Otter Creek Coal, LLC 
401 North 31" Street, Suite 770 

Billings, MT 59101 

Prepared by: 

Hydrometrics, Inc. 
5602 Hesper Road 

Billings. MT 59106 

JANUARY 10,2011 
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APPLICATION FOR PROSPECTING PERMIT X2011334 

OTTER CREEK TRACTS 

POWDER RIVER COUNTY, MONTANA 

JANUARY 10,2011 

In November, 2009, Arch Coal, Inc. entered into a coal lease agreement with Great Northem 

Properties (GNP) covering coal resources on altemate sections in the Otter Creek Tracts in 

Powder River Coimty, Montana. The coal reserve area is in the "checkerboard" created by 

railroad land grants in the late 1800's. In March, 2010, Arch Coal, Inc. was the successful 

bidder on State of Montana coal interests on the intervening sections. These coal lease 

interests comprise approximately 17,900 contiguous acres containing an estimated 1.5 billion 

tons of sur&ce mineable coal. Otter Creek Coal, LLC, (OCC) is a subsidiary of Arch Coal 

Inc. (Arch) formed to develop the Otter Creek Coal Tracts. Exhibit 1 shows the location of 

die Otter Creek project area. 

This Application for a P ro^c t ing permit covers the entirety of Otter Creek Tracts 1,2 and 3 

(Exhibit 1). Initial Phase 1 prospecting will focus on Tract 2 where OCC is conducting 

baseline studies for its initial mine pennit application (Exhibit 2). As additional surface 

access is confirmed and as future mine plans in Tracts 1 and 3 are developed, additional 

phases of drilling will be incorporated into the prospecting permit by revision. 

The requirements of ARM 17.24 Subchapter 10 are addressed below: 

ARM 17.24.1001(2): 

(a) The Applicant is: 

Otter Creek Coal, LLC 
P.O. Box 7152 
Billings, MT 59103-7152 
Attn: Mike Rowlands 
Phone: 406-245-0990 

H:\Files\OTCCL\l0068\Prospecting Pennit\l_10_2010_Prospect_Peniiit_Apptication.doc 1/10/2011 
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Representatives ofthe Applicant vAio will be present at and be responsible for the 

prospecting are: 

Ark Land Company 
1 City Place Drive, Suite 300 
St. Louis, MO 
Atbi: John Middleton 
314-954-8870 

Pronghom Geologic Services 
P.O. Box 4344 
Gillette, WY 82717 
Attn: Glenn Miller 
307-682-8254 

Hydrometrics, Inc. 
5602 Hesper Rd. 
Billings, MT 59106-3236 
Attn: Heidi Kaiser 
Phone: 406-656-1172 Ext 306 

Simpson & Associates, LLC 
P.O. Box .250 
Clancy, MT 59634-0250 
Atbi: Dave Simpson 
406-933-5384 

(b) The proposed prospecting program will not adversely affect any area possessing special, 

exceptional, critical or unique characteristics as defined in 82-4-227, MCA. No such 

characteristics are known to be present; please refer to Exhibit 4, which includes an excerpt 

fi-om the Envirormiental Assessment prepared for transfer of federal mineral rights within the 

Otter Creek Tracts to the State of Montana, which describes the existing environment. Ifany 

such characteristics are identified during the course of projecting operations, they will be 

reported promptiy reported to the department. 

(c) Class III cultural resource surveys have been completed on portions of the Otter Creek 

Tracts, and on nearly all of Tract 2 where initial prospecting activities are plarmed. Please 

refer to Exhibit 2, the Prospecting Map; drill hole sites and access routes have been plaimed 

to avoid identified sites. Where cultural resources surveys have not yet been completed, they 

will be completed prioi* to drilling and if necessary, drill hole sites and/or access routes will 

H:\Files\OTCCL\l0068\Prospecting Pennit\i_10_20IO_Prospea_Pennit_Application.doc • l/lQ/201 ] 
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be adjusted to avoid conflicts. Hence, historical, archaeological and ethnological values of 

the area will not be affected. If such values not previously identified are encountered, such 
I • ' 

areas will not be disturbed, and their presence will be documented and mapped as part of 

cultural resource surveys. 

(d) None ofdie lands included in tiiis NOI are protected under 82-4-227(13), MCA, or ARM 

17.24.1131. 

(e) Wildlife habitats in the Otter Creek Project proposed mine area and sunounding lands 

are a function of topography, soils, climate and land use. Topography and soils vary finm 

nearly level terraces with comparatively dieep soils along drainage bottoms, to gentiy-to-

moderately rolling hills with variable soils, to steep, sometimes severely eroded slopes 

associated with the uplands of the Custer National Forest. Climate of the semi-arid area is 

characterized by comparatively hot summers (temperatures may exceed 100*^) and cold 

winters (temperatures may fall below -30°F). Aimual precipitation at Ashland is about 14 

inches, with most falling as rain fi'om April through July. Land use is primarily ranching. 

Wildlife habitats include narrow stringers of deciduous riparian habitat (dominated by plains 

Cottonwood {Populus deltoides), boxelder {Acer negundo) and green ash {Fraxinus 

pennsylvanica)) in stream bottoms; cidtivated hay and grain fields on level terraces and 

gently rolling terrain; rolling bunchgrass uplands; and breaks/forested uplands dominated by 

ponderosa pine {Pinus ponderosa) and Rocky Mountain juniper {Juniperus scoptdorum). 

Aquatic habitat is limited to the narrow, shallow warm intermittent-to-perennial channel of 

Otter Creek; livestock dams; and small, temporary natural depressions in the uplands. 

Fisheries in the area would be expected to be comprised of species that are adapted to 

shallow, yrarm, turbid prairie streams. The Montana Department of Fish, Wildlife and Parks' 

(FWP) Montana Fisheries Infonnation System (MFISH; available at 

http.//fwp.mt.gov/fishing/mFish/default.htmn data for Otter Creek indicate that 20 species 

(including several non-native species) may be present in Otter Creek (about 103 miles long), 

while sampling in various years fix)m 2000 - 2006 captured nine species in the lower five 

miles ofthe stream, and 12 species in the lower 20 miles (which would encompass the Otter 

H:VFiles\OTCCL\l0068\Prospecting Pennlt\l_IO_2010_PrDspeo_Pennit_Application.doc 1/10/2011 
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Creek Project). No game fish were captured. The only game fish considered to be possibly 

present (by professional opinion) in the lower 20 miles of Otter Creek are channel catfish 

{Ictalurus puntatus), smallmouth bass {Micropterus dolomeiu), white crappie {Pomoxis 

annularis) and walleye {Sander vitreus). 

Six amphibians (one salamander, three toads and two firogs) are known to occur in the region 

encompassing the Otter Creek Project (Montana Field Guide available at 

http://fieldguide.mt.gov/displavClasses.aspx?Kingdom=Animalia). Amphibians require 

water for all or part of their life stages, and therefore amphibian species richness and 

abundance in the Otter Creek Project area woidd be expected to be limited by the availability 

of surface water. Eleven reptiles (two turtles, two lizards and seven snakes) occur in the 

region encompassing the Otter Creek Project (Montana Field Guide available at 

http://fieldguide.mt.eov/displavClasses.aspx?Kingdom=AnimaliaV All could be present in 

the habitats ofthe Project area. 

Bird species richness in the Otter Creek Project area will be determined by habitat diversity 

and availability, and by seasonal use (i.e., migrants, breeders, winter residents, etc.). It is 

anticipated that about 150 species could occur at least seasonally in the area encompassing 

the Otter Creek Project, and that about 60-90 species may nest in the Project area. Upland 

game birds that may occur in the Project area are the sharp-tailed grouse {Tympanuchus 

phasianellus), greater sage-grouse {Centrocercus urophasianus), gray partridge {Perdix 

perdix), ring-necked pheasant {Phasianus colchicus) and wild turkey {Meleagris gallopavo). 

A considerable diversity of raptors (birds of prey) may be present at least seasonally. 

Waterfowl and shorebird species richness would be expected to be limited by the availability 

of surface water in the project area. It is expected that song birds (order Passeriformes) will 

comprise about half of all bird species recorded in the Project area. 

Similarly, it is expected that 50-60 species of mammals could occur in the area encompassing 

the Otter Creek Project, of which 35-45 species may occur at least occasionally in the 

habitats ofthe Project. Big game species that would be expected to occur at least seasonally 

in the Project area are pronghom {Antilocapra americana), white-tailed deer {Odocoileus 

H:\FiIes\OTCCL\l0068\Prospecting Pennit\l_IO_2010_Prospect_Pennit_Applicatlon.doc 1/10/2011 
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virginianus), mule deer {Odocoileus hemiona) and elk {Cervus carutdensis), while otheis 

such as the mountain lion {Puma corwolor) and black bear {Ursus americanus) may occur 

occasionally. 

The Otter Creek Project area and surroimding lands lie within Powder River and Rosebud 

Counties. The U.S. Fish and Wildlife Service (USFWS) maintains county lists of species 

that are listed, proposed or candidate species under the Endangered Species Act (ESA), 

available at 

http://www.fws.pov/montanafieldoffice/Endangered Species/Listed Species/countvlist.pdf 

The black-footed ferret {Mustela nigripes; listed endangered), interior least tern {Sterna 

antillarum athalassos; listed endangered) and greater sage-grouse (candidate) are listed for 

Rosebud County, while the black-footed ferret and greater sage-grouse are listed for Powder 

River County. Interior least tems would not be expected to occur in the habitats ofthe Otter 

Creek Project. Black-footed fenets were reintroduced on the Northem Cheyenne 

Reservatim in 2008 

flittp://www.fws.gov/mountain-prairie/species/manimals/blackfootedferret/). No critical 

habitat for the black-footed ferret has been designated by the USFWS. Ferret habitat in 

Montana has been defined as active prairie dog colonies. Black-tailed prairie dog {Cynomys 

ludovicianus) colonies may be present in or near the Otter Creek Project area. Greater sage-

grouse are closely associated with s^ebrush {Artemisia spp.). Although sage-grouse are 

known to occur in Rosebud and Powder River Counties, occurrence and habitat availability 

in and near the Otter Creek Project are unknown. As of June 28, 2010 the USFWS has 

reinstated a proposal to list the moimtain plover {Charadrius montanus ) for listing as 

threatened under the ESA (http://www.lws.gov/mountain-prairie/pressrel/10-44.htmV In 

southeastem Montana mountain plover habitat is considered to be prairie dog colonies. 

Exhibit 3 is written documentation from the Montana Department of Fish Wildlife and Parks. 

(f) No known habitats of unique or unusually high value to wildlife would be disturbed by 

the proposed prospecting activities. Drill hole sites have been located in open areas, and 
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access routes have been planned to maximize use of existing trails and minimize overland 

travel. 

(g) Please refer to Exhibit 4 for narrative descriptions and photographs of local topographic 

and geologic formations, scenic values and vegetation ofthe area. 

(hXi) Exhibit 1 is a map prepared on a standard U.S. Geological Survey topographic 

quadrangle base, showing the area covered by this prospecting permit application. 

(ii) Proposed locations of prospecting holes are shown on Exhibit 2. Table 1 is a list of drill 

hole sites correlating with Exhibit 1 showing locations and anticipated depths. Overland 

routes firom existing roads and trails to drill sites are shown on Exhibit 1; new road 

constmction and/or improvement of existing trails is not anticipated, but may be necessary. 

Some existing trails are heavily gullied, and many ephemeral drainages are deeply eroded. 

Exhibit 8 addresses road improvement, constmction and reclamation. In the event any such 

work is required, a minor revision detailing the proposed work, and documentation of surface 

owner consent, will be submitted to the Department. 

(iii)(A) Other than potential road improvement and construction described above, no 

excavations, test pits or disposal areas are proposed. 

(B) Streams, lakes and known stock water ponds, wells and springs are shown on the USGS 

map base. 

(C) Roads, trails and overland access routes are shown on Exhibit 1. 

(D) Dwellings are shown on the Exhibit 1 USGS map base; there are no known pipelines in 

the prospecting area. 
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(E) Topographic and drainage features are shown on the Exhibit 1 USGS map base. 

Cultural and historical features known firom cultural resource surveys are also shown on 

Exhibit 1 

(F) Exhibit 5 is an aerial photo ofthe primary area of investigation on which major habitat 

types and features may be discemed. Please refer also to Exhibits 4 and 5. Wildlife habitats 

will be identified and mapped as part ofthe proposed investigations under this NOI. 

(G) Names, addresses and telephone numbers of surface owners and surface lessees are 

included in Exhibit 6. 

(H) Maps are certified as required by ARM 17.24.305(2). 

(i) Phase 1 of Prospecting to be conducted under this application will occur on Tract 2; 

future revision applications will be filed for later phases of drilling on Tracts 1 and 3 as well 

as any additional drilling on Tract 2. Prospecting activities and procedures are described as 

follows: 

(ii) Rotary drilling to a projected core point, at which point core drilling will commence and 

samples of the coal seam will be taken. Each core will be logged by the geologist, bagged 

and boxed. During rotary drilling, overburden samples will be collected and bagged. Upon 

completion of drilling activities, the hole will be logged with a geophysical logging tmck. 

For some drill sites, a rotary pilot hole may first be required which will be drilled and 

geophysically logged in order to detemiine core points A second hole will then be rotary 

drilled to the core point and a core sample ofthe coal seam taken. 

(iii) One or two tmck-mounted rotary drills will be used, each of which will be accompanied 

by a water tmck and support vehicle(s) (pickup tmcks) as required for drilling personnel and 

the supervising geologist. One geophysical logging tmck will also be utilized. 
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(iv) Table 1 lists the proposed drill hole sites, including location by legal description, size, 

and anticipated depth. The typical rotary hole will be 6 1/4 inches in diameter, and core 

holes will be 7 7/8 inches in diameter. It is anticipated that water will be encountered in the 

Knobloch coal. Drilling media to be used include air and water; use of drilling mud is not 

anticipated. Water used for and produced by drilling will not be contained and will be 

allowed to infiltrate into the ground surfiice. 

(v) Holes will be filled with bentonite chips to a depth of two feet firom the surface. A 

magnetic marker will be placed in the hole, and the remaining two feet will be filled with 

drill cuttings or soil. Drill cuttings will be leveled out to a maximum depth of one-half inch.. 

(vi) Prospecting holes will not be located near active streams, lakes, stock water ponds, wells 

or springs. Disturbance of the land surface will be minimized by minimizing or avoiding or 

minimizing grading of new roads and locating drill hole sites at locations where constmction 

of drill pads will not be required. 

(vii) Road constmction, if required, will be limited to the minimum extent necessary to 

complete the drilling plan. Exhibit 8 describes road building / improvement and reclamation 

procedures. No earth moving for drill pads or disposal pits is planned. 

(viii) A magnetic marker will be placed in each hole so that it can be located for bond 

release inspection purposes. 

(J) The mineral to be prospected is coal. 

(K) A listing of all sur&ce and subsurface estate owners is included in Exhibit 6. Coal 

ownership is indicated on Exhibit 1. 

(L) Copies of coal leases and documents authorizing surface access for prospecting are 

included in Exhibit 7. This information will be supplemented as additional sur&ce access is 

confirmed. 
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(M) Affected land owners are aware that the department must make investigations and 

inspections necessary to assure compliance with the Act, applicable, mles and pennit 
« 

conditions. Department personnel may enter the lands affected accompanied by personnel of 

Otter Creek Coal, LLC or its contractors, consistent with the terms of applicable surface 

access agreements. 

(N) Prospecting by drilling proposed by this application will be completed in 2011. 

Additiona] drilling will be proposed in the future by revising this prospecting plan, with 

schedules to be determined at that time. 

(0) Measures to be taken to comply with perfonnance standards are addressed in response to 

the specific requirements. 

(P) At all drill sites proposed, the current land use is grazing land, which will continue 

through and after the proposed prospecting disturbance. 

(Q) The proposed public notice is included as Exhibit 9. 

ARM 17.24.1001(3) - (7) No Response Required 

ARM 17.24.1002 

The infonnation required in ARM 17.24.1002(1), (2) and (3) will be provided: 

(1) Whenever DEQ must investigate, possible environmental damage or complaints, OCC 

will provide appropriate information in its possession to facilitate such investigation. 

(2) OCC will submit a monthly report for each successive 30-day period no later than the 

15"* of the following month, for each month during which there is activity, containing the 

information required by this section. 

(3) OCC will submit annual reports containing die required information. 
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ARM 17.24.1003: No response required. 

ARM 17.24.1004: Prospecting operations are short duration and will be conducted to 

minimize environmental damage to die area. A need for environmental monitoring is not 

anticipated, but will be implemented if required to address specific environmental concems 

related to the prospecting plan. 

ARM 17.24.1005 

(1) Prospecting operations will be conducted as follows: 

(a) To avoid degradation or diminution ofany water supply; 

(b) To avoid adverse impacts to existing or potential mining operations. All holes to be 

drilled will be abandoned in compliance with the requirements ofthis section. Conversion of 

prospecting holes to water wells is not proposed. 

(2) If necessary, appropriate techniques will be used to: 

(a) Prevent the escape of water, oil or gas from drill holes; 

(b) Prevent the contamination of all surface and ground waters, and prevent interaquifer 

mixing; 

(c) Prevent aquifer contamination by surface drainage; and 

(d) Reclaim all surface impacts and prevent surfiice subsidence. 

(3) The following reclamation techniques will be used: 

(a) Drill cuttings will be spread over the surface to a depth of less than one-half inch. 
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(b) Casing, if used, will be cut off at the ground surface on rangeland and two feet below the 

surface on cropland or pastureland. 

(c) Prospecting holes will be abandoned in compliance with this section. 

(d) Not applicable because all prospecting holes will be abandoned in compliance with the 

requirements of section (c) above. 

(4) No excavations, artificially flat areas or embankments will be constmcted during 

prospecting. 

ARM 17.24.1006 

(1) Vehicular traffic will be limited on other than established graded and surfiices roads to 

the minimum that is necessary. Travel will be confined to graded and surfaced roads during 

periods when excessive damage to vegetation or erosion could result. 

(2) Road improvement / constmction and reclamation procedures are described in Exhibit 8. 

Drill hole sites will be located to minimize overland travel Scorn existing roads and trails. 

(3) Use of existing roads will comply with this subsection. 

ARM 17.24.1007: Excavations, artificially flat areas or embankments are not proposed; 

there will be no need for soil salvage or recontouring. If applicable, the requirements ofthis 

section will be followed. 

ARM 17.24.1008: Soil disturbance is not anticipated; if revegetation is necessary, the 

requirements of this section will be followed. Minor surface disturbance requiring re

vegetation will be hand broadcast seeded at the rate of 30-35 bulk pounds per acre with the 

following seed mix in equal parts: Westem Wheatgrass, Slender Wheatgrass, and Thickspike 

Wheatgrass. 
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ARM 17.24.1009: Diversions are not planned. 

ARM 17.24.1010: All equipment and facilities will be promptiy removed when no longer 

needed. 

ARM 17.24.1011: Drilling of prospecting holes will be conducted to minimize disturbance 

of the prevailing hydrologic balance. 

ARM 17.24.1012: Toxic- or acid-forming materials are not anticipated; if encountered they 

will be disposed of as accordance with this section. 

ARM 17.24.1013: Drilling of prospecting holes will comply with tills section: 

(1) Drill holes will not be located within 100 feet of stream channelways (dry or flowing) or 

in an area where drilling materials may enter stream channelways. 

(2) There will be no excavation or dozer work other than potential road constmction and 

improvement described above. 

(3) Portable mud pits will be used if required; use of drilling mud is not anticipated. 

(4) If utilized, drilling mud and other fluids will be confined to the site. 

(5) Refuse firom well drilling will be disposed of as required by this subsection. 

ARM 17.24.1014: Not applicable. 

ARM 17.24.1016: The proposed prospecting program includes 44 drill sites, comprising 4.4 

acres. A bond of $ 10,000 is proposed under this section. 
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Table 1 . Drill Site Locations and Projected Total Hole Depths 
Otter Creek Coal, LLC Prospecting Permit Application X2011334 

Sita I.D. 
037 
041 
P31 
P33 
P35 
P39 
P43 
P47 
Q29 
Q33 
Q37 
041 
Q45 
Q49 
Q53 
R27 
R31 
R35 
R3g 
R43 
R47 
R51 
S25 
S29 
S33 
S37 
841 
S45 
S49 
353 
T27 
T31 
T35 
T39 
T43 
T47 
T51 
U45 
U4g 
U53 
V47 
V51 
W49 
X51 

Township 

43 
43 
43 
43 
4 3 . 
43 
43 
43 
43 
43 
43 
43 
43 
43 
43 
43 
43 
43 
43 
43 
43 
43 
43 
43 
43 
43 
43 
43 
43 
43 
43 
43 
48 
43 
43 
43 
43 
43 
43 
43 
43 
43 
43 
48 

Range 

4SE 
45E 
45E 
45E 
45E 
45E 
45E 
4SE 
45E 
4SE 
45E 
45E 
45E 
45E 
45E 
4SE 
45E 
45E 
45E 
45E 
45E 
45E 
4SE 
45E 
4SE 
45E 
45E 
45E 
45E 
4SE 
45E 
45E 
45E 
45E 
45E 
45E 
45E 
45E 
45E 
45E 
45E 
45E 
45E 
45E 

Section 
15 
15 
10 
15 
15 
15 
23 
23 
11 
14 
14 
23 
23 
26 
26 
11 
11 
14 
23 
23 
26 
26 
11 
11 
14 
14 
23 
23 
26 
26 
11 
11 
14 
23 
23 
26 
26 

. 23 
25 
26 
25 
25 
25 
25 

Qtr 
SEy« 
8Ey« 
3Ey4 

NEV« 
NEK 
SEY* 
Nwy« 
8W/4 
3wy. 
N W K 
swy* 
Nwy« 
SW/4 

mM 
SW/4 
Nwy4 
3wy4 
Nwy4 
Nwy* 
3W/4 

miy* 
IMWJ4 
NEy4 
3Ey4 
Nwy4 
3Ey4 
NEy4 
3EK 
NEy4 
3Ey« 
NEy4 
3Ey« 
sEy. 
NE% 
SEy4 
NE% 
SEy4 
3Ey4 
Nwy4 
8Ey4 

m m 
mr/* 
mvy* 
NEy4 

Projected 
T.D.(n) 

152 
175 
228 
236 
262 
170 
167 
174 
259 
235 
232 
202 
174 
210 
165 
297 
233 
239 
277 
279 
225 
223 

. 194 
285 
291 
287 
273 
265 
220 
256 
198 
320 
373 
319 
340 
278 
240 
359 
264 
238 
289 
259 
310 
296 

Note: Locations are per section lines as shown on ownership map, 
section lines as shown on U3G8 qijadrangle are incorrect. 
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OTTER CREEK COAL LLC 

PROSPECTING PERMir APPLICATION X2011334 ^̂  

LIST OF EXHIBITS 

EXHIBIT 1 - SITE LOCATION MAP AND COAL LEASES 

EXHIBIT 2 - DRILLHOLE LOCATION MAP 

EXHIBIT 3 - LETTER FROM FISH WILDLIFE AND PARKS 

EXHIBIT 4 - DESCRIPTION OF EXISTING ENVIRONMENT 

EXHIBIT 5 - AERIAL PHOTO OF PROSPECTING AREA 

EXHIBIT 6 - SURFACE OWNER LOCATION MAP 

EXHIBIT 7 - COPIES OF COAL LEASES AND LANDOWNER AGREEMENTS 

EXHIBIT 8 - ACCESS ROAD PLAN 

EXHIBIT 9 - PROPOSED PUBLIC NOTICE 
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Exhibit 3 - otter Creek Coal, LLC ProspecUhg Pennit Application X2011334 

3S21-94 Business Loop 
P.O. Box 1630, Miles City, MT 59301 

Telephone.(406) 234-0921 - Fax (406) 2.14-4368 
e-mail jensi^n(8imr.gov 

Mr. I);ivid Simpson 
Simpson & Assuciatcj LLC 
POBO11250 
Clancy. Mt S9634 

Dear Dave. 

Moniana Kish Wildlife & Parks.Region 7 wildliTe stafl'hiivc reviewed Ihc nurrativc 
description orsigii i i l tani fish and wildlifie species and Habitats.'including rare and endangered 
species, in Ihc general anra o f the proposed Otter Creek Project proposed mine area. Staff felt 
the narrative description was accurate and that the proposed prospecltng drilling aciivily would 
have little or no adverse impact on endemic fish & wildlifespecie.^ ur their habitats in the Project 
area. 

Of interest is une historic sage grouse lek (PO vl S in MKWP lek database) in the vicinity 
ofthc Projuci area, located in 1981..was last recliecked in 2001 with nu activity noted. Also 
prairie dog towns do exi^i in the Project area,-the majority of which are towards the northern 
end. There currently arc no mountain plover observations in Oder Creek. Given thai there are 
active prairie dog colonies, the potential o f plovers using the urea cannot be ruled out. Prairie 
falcon aeries (on clifT faces) are known to .occur adjacent lo the Project area. 

Should you need any further assistance or have any other questions we may be able to 
help address do iiul hesitate lo contact me or any oflhe Region 7 staff. 

Region 7 Wildlife Manager 
01/04/2011 
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RMP. Tbe Lands section of the RMP clearly indicates that these mineral estate disposal actions could 
be conddered separately from tbe sarbce estate. 

Lands 

Tlie Otter Creek tracts are located within Powder River County in southeastem Montana, within the 
Otter Creek drainage, a tributary of the Tongue River, and are located approximately six air miles 
southeast of AsUand, Montana. The Otter Creek tracts also lie approximately four air miles of the east 
boundary of the Northism Cheyenne Indian Reservation and over forty air miles from the east boundary 
ofthe Crow Indian Reservation. The Otter Creek tracts encompass approximately 19,836 acres of 
which 7,623 acies (38 percent) is underlain with Federal mineral rights. Sur£ue ownership within the 
oacis is'approxinutely 82 percent private, 10 percem State of Montana and the lemaining 8 percent is 
admnistered by the Bureau of Land Management (BLM). Hie Otter Creek tracts are not focated 
within or adjacent to any WiUemess Study Area (WSA) or Area of CritKal Environmenlal Concem 
(ACEC). 

Approximately 7.623 acres of Federal mineral rights are tocated within the three tracts. These Federal 
mineral rights lie mostly under private surface ovioiership (6,026 acres), wiih 1,597 acres occurring 
under surface lands administered by tbe BLM. The private surface ownership inchides 10 different 
landowners. Rgure 1 provides a detailed view of die localion of the Otter Cieek tracts and of land 
ownershqi. 

Three classes of mineral rights exist in the Otter Creek tracts: 1) all minerals, 2) coal and oil and gas, 
and 3) coal only. Neariy 72 percent of the Federal mineral right acres include rights for all minerals. 
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while 28 percent inchide mineral rights for coal only. Federal mineral rights limited to coal, oil and gas 
occur on 40 acres. A legal desci^tton of the Otter Credc tracts is mduded in Appendix B. Table 1 
provides a detafled breakdown of Federal imneral rights and surface status by tract for the three Otter 
Creek tracts. 

Table 1. Federal Mineral Rifhis 

Tract #1 ^ 

Tract «2 

T n a « 3 

TOTALS 

1. Total 
Acres 

5,736 

7.703 

6J97 

19.836 

INOD-
FMoal 
SurfaoB 

Acres whb 
NDa<Fedenl 

Minenl 
Righit 

3,819 

4499 

3.79S 

12,213 

for the Otter Creek tiacts. 
3.Piivate 
Suiftce 

Acres with 
FedenI 

Coal Rights 

640 

1.160 

• 310 

2.110 

4. Private 
Sur&ce 
Acies 
with 

Fedcnl 
CoaLOftG 

Riglns 

0 

40 

0 

40 

S.Priva» 
Suites 

Aaes wilh 
AU FedenI 

Mineral 
Rights 

UT? 

\jato 

1.519 

3.876 

6. Total 
PtivBte 
Surfke 

Aoeiwilb 

ibit.i.iiii jMincni 

Rights 
(cDlninns 
3+4*51 

1.917 

2.280 

1,829 

6.026 

IRedetal 
Snifiue 

Aoeiwiih 
FedenI 
Minenl 
RIghu 

0 

824 

773 

1497 

8.TKalAcies 
of Federal 
Mhnal 
Rights 

{cahinns 6+7) 

1.917 

3.104 

2.602 

7.623 

Air QnaBty and CBmate 

The cjinute of the area is classified as a semiaiid cool steppe, where evaporation exceeds precipitation, 
with relatively diort warm sununers and longer cold winters. Prevailing winds occur from the 
southwest, but local wind conditions reflect channelhig down the Otter Creek vaDey due to the ad.|acent 
terrain. Air quality conditions in the area are very good. Reladvely low air pollutant concentrations are 
a result of bnited industrial air poOution and favorable atmospheric dispersion. Site-specific air qualiiy 
monitoring has not been conducted in the area. However, the lack of significant poOution sources 
probably means that existing air quality is m attainment with all ambient air quality standards. Hie area 
is designated as a Class n air quality area that wouU allow development activities to occur. The 
Northern Cheyenne Tribe has designated its hnds to the west oflhe Otter Creek area as a Qass I air 
qualityarea. The Crow ReservatkHi further west is ctassified as a Class II area. 

Cultural and Historical 
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Culnnal resources within die area r^uesent human occupatun throughout tbe prehistoric and historic 
periods. Site-qiecific inventories on d e Oner Ckedc tracts hawB not been conducted. However, 
cultural resources refaoing to the prehistoric period in the genend area consisi ofa wide variety of sites 
induifing; scatters of flaked and ground stone tisols, hearths and odier camp debris, wooden kxlges and 
other evidence of domestic structures, rock shelters and caves, game traps and kiD sites, and other 
features. Cultural remuroes associated with the historic peiiod consist ofhomesteads, historic trails, 
Indian war perkid battle sites, ranch developments, and Native American sites represemative of 
oontmnmg occupation diroughout historic times. No cuhural resource-related ACEC lave been 
designated by BLM in the Otter Creek area. 

Geology and Minerals 

The Otter Creek tracts are vnthin tbe Missouri Plateau division of the Great Fbiiis |diysk)graphic 
province. Most of the area consists of flat to gently rolliitgrii^ or u|riands. ErosiDnaking the edges 
ofthe uplands has occasionally formed steep-sided gullies or coidees. A dendritic dramage pattem 
exists dut flows generally sooth to east into (Xter Qeek. Elevatnns range from 3,040 feet to 3,420 
feet' above sea level. To die soodi of the Otter Credc tracts Ges tbe Custer Natmnal Forest, which is 
very ragged, forest-covered highland. The Forest fonns a dhode between die (Mer Creek and Tongue 
River watersheds. 

The Powder River Basin, in which the Otter Creek tracts are kxated, produces sinall amounts of ofl 
and very small amounts of conventional natural gas from shaOow reservoirs. There are no ofl and gas 
leases or production on the Otun-Creek tracts. 

Coal bed meduine (CBM) gas is consklered an unconventional hydrocarbon resource in the Powder 
River Basin, including die Otter Creek area. CBM is considered a prospective resource from the Fort 
Umon Formation coal beds in the Otter Creek area. 

Several coal seams underlay the Otter Credc area, however, only the KnoUoch seam is present in 
su£Bcientthidmessandatasurfiwe-mineabIedepth. The KnoUoch seam ranges from ^ lo 72 fbel in 
diidmess within the Otter Credc tracts. Ifthis coal were leased, the Federal government wouU receive 
a royahy from any coal productmn. The State of Montana would receive SO percent oflhe royalty 
recdpts from any leased fisderol coaL 

Cod from the Knobloch seam is kiw-sniphnr coal classified as Sub-Utummous C Coal of diis qnality 
s dearaUe fbr the generation of dectrinty because of its bw saUiir conteiiL These coal resources are 
not currently leased. Devekipment ofthe cod at this tone is considered speculative because the Otter 
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Credc area wouU require development of new infrastracture to support a mine. The time firame and 
econonucs associaled with potential cod devdopment of these properties is therefore highly uncertain. 

Construction nunerd materials are generally present in the area and hidude sand and gravd, scoria, 
conunon clay and crushed common stone. There are no existing BLM minerd materid perraiis nor 
nuning claims for locatable minerals on the Otter Credc tracts. 

Hydndogic Resources 

Suifrice water is die primary source bf water for uses in Uie area. GeneraDy water quality is good. 
Surfooe water flow varies with the seasoa The Otter Creek is a tributary of the Tongue River, which 
flows north-northeast into the Yelkiwstone River. 

Otter Creek has been kleniified by the State of Momana as an Inqiaired waierbody" in need of water 
quality restoration. This designatuin is in response to the requirements of Section 303(d) of the Federd 
Clean Water Act. Water quality degradatkin results from agricdturd uses, road and brklge 
construction, land development and naturd sources. 

Groundwater quality and quantity are variable with die primaiy water quality issue being salinity. The 
primary bedrock aquifers are die sandstones and cod beds of die Tertiary Fort Uraon Forraatkin. 
Wells widim die Fort Unkin Foimatkin may produce as much as 40 gpm, but yieUs of \5 gpm are 
more typical Water is generally suitable for bvestock purposes but may nol be suiuble for irrigalkm. 
Totd dissohred soQds concentratnns range ftom 500 to 5,000 mg/L 

Water rights in'Montana' are the jubject ofthe Montana Water Use Act and water rights are being 
adjudicated on a watershed basis. The Tongue River watershed, inchiding die Otter Greek watershed, 
has not yet been fuUy adjudicated. Ofparticular importance to residents in the area and adjacent 
landowners, inchiding the Northem Cheyenne Tribe, is the (HOiectmn of surface water and groundwater 
in Ue vicuky of cod mines and foture potentid cod bed methane devdofrnKnt The Craw Indian 
Reservation is generdly located in the Bighorn River watershed further to the west and is not aflecied 
by suriace water or groundwater issues ui the tower Tongue River and Otter Creek watersheds. 

Palcontologicai Resources 

Fossil-bearing rock units underlie die Otter Creek area and include the Fort Union Formation. The 
fossil reconi from the Fort Umon Formation contains evidence of ancient environments that include 
StreamskJe swamps, bouondands, and well-established river courses. Fdl wiUiin ancient river ehannds 
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contans Sossis of fresh water dams and snails. Odier units of the Fort Uraon Fbimation contain fossils 
of turtles, flsh, reptiles, and mammals. There are no FederaVBLM designaied paleontotogicd ACEC 
or Nationd Naturd Landmarks for paleontotogicd resouices in the vicnity ofdie Otter Creek micis. 

Vegetatfon 

The shrabland vegeutive community is die dominant vegetatbn type in Uie Otter Creek area. This 
vegentton type is characterized by shrab covers greater than 15 percent and forest cover less than 10 
percent. Imporxua. shrabs include severd species of sagebrush and others such as bitteibrash, creeping 
juniper, greasewood, mountain mahogany, rabbkbrush, and shadscate. The shrab communky is 
associated with a complex understory of grasses such as bhiebonch wheatgrass. Uue grama, Idaho 
fescue, needle and thread, and westem wheatgrass. The adjacent upland forests of the Custer National 
Forest are predominatdy a ponderosa pine forest with a shrab understory. No fiederally listed 
threatened or endangered plant spedes have been klentiffed to die Oner Creek area. 

Wildlife 

The diverse topography and vegetative commuokies to the area provide habiut for a wide variety of 
wiUlife. Big game species common withto the area include mute deer, elk, and white-tailed deer. Some 
of die more common predators mclude coyote, red fox, raccoon, badger and striped skunk. Black 
bear and mountam Iton may also occur to the generd area. Inventories indicate dim more than 250 
species of Inrds occur to the area. Approximate numbers of species inchide 32 waterfowl and rdated 
species; 33 shore and wadtog birds; 18 diumd and 11 noctumd raptors; 8 species of galltoaoeous 
birds; 8 woodpeckers; and 137 songbirds, inchidmg many neotropical migrants. Otter Creek is not a 
designaied fisheries managemeni stream, although Dtter Credc has a moderaie fisheries resource vdue 
and approximately 20 fish species have been klentified. Abundant and common fish species to the 
downstream sectton of the Tongue River indude Uie shovetoose sturgeon, goldeye, common carp, 
emerdd shtoer, fathead minnow, flathead chub, longnose dace, river carpsucker, tongnose sucker, 
white sucker, shorthead redhorse. channd catfish, stonecat, and sauger. Federally listed threatened, 
endangered and proposed for listtog species that may be found to the Oiier Oeek area include the 
mountato plover, bald eagte, and black-footed ferret. 

Sodo-Eoononrics 

The poputotion of Powder River County is largely rard. Lot̂ gtime residents often want to see 
continued toed control of the land without toterfisrence from outskle agencies or groups. There ore 
some differences to attitudes toward energy ctevdopmeni to die area and tenstons arise from the desire 
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for new devdopment to suppon die often stagnaiit rard economies and the concem that such 
devetopment couU hann the environment and the lifestyle qualities of die area. 

Aportion ofthe populatton to die area is also Native American. They generally want to preserve many 
elenients of their haitage, express stroi^ coonecttons with die naturd environment, and often, do not 
wish to become homogenized into the non-Indian cdture. At die same tune, some tribd mendiers wish 
to pursue the devetopment of energy resources for thdr tong-tenn socid and economto benefit. 

The popidation of Powder R»er County decreased from 2,090 to die 1990 census to 1,858 to die 
2000 census, a 1.2 percent negative annnd growth rate. This compares to a Slate of Montana avraage 
annud potitive growth nte of 1.2 percent over die same period. Data on race and ethnicity from the 
2000 U.S. Census indicates dial the Powder River Coumy pcqndatton is 97.4 percent.white, widi a 1.8 
percent Native American population. Rosebucl County which is tocated west ofthe Otter Cretk tracts, 
indudes part ofthe Nordiem Cheyenne Reservation, and has a 32.4 percent Native American 
population. Bighorn (joonty whkh is tocated funher lo the west of tbe Otter Creek tracts and indudes 
part of the Nordiem Cheyenne Indian Reservation and die Crow Indian Reservatton, has a 59.7 
percent Native American populatton. The percentage of the population of Powder River County betow 
tbe U.S. Census Bureau poverty threshoU is 15.3 percent, whOe 26 percent of die tribd members of 
the Nordiem Cheyrane Tribe and 38 percent of the tribd members of die Crow Tribe who are 
emptoyed are betow U.S. Heddi and Human Services poverty tevels. 

Emptoyment 1^ sector of die mdustry for 1998 indicates Uiat Powder River County is 33.8 percent 
ferm emptoyment, 37.9 percem noo-fium emptoyment. and 28.2 percent govemmem empbyment 
(U.S. Deparunem of Commerce). The per capita income for Powder River County to 1998 was 
$16314, only 76.8 percent of die* average per capita income for die Static of Montana (Bureau of 
Economto Ana^sis). The average unemployment rate to Powder River County increased from 2.4 
percent to 199S to 3.0 percent to 2000. However, surveys by the Bureau of Indian Affurs todicate that 
71 percent of the Northem Cheyenne and 61 percent of die Crow Tribe labor force is unonployed. 

Northem Ch^enne Reservation 

The Northem Cheyenne Reservatton lies west of the Otter Creek tracts and occupies about 445,000 
acres to Big Horn and Rosebud Counties. The Tongue River forms die eastem bounda^ ofthe 
Reservatton. A{^roxtooateiy 4^12 Northem Cheyenne live on or near the Reservatton. The 
comnnmily of A^dand, Montana is the nearest communky to die Otter Creek tracts and is tocated on 
die Tongue River adjacem to the Reservation. Approximatdy 500 tribd members live to/Ashland. The 
cuireai economy of the Reservatton is primarily based on Ihrestock production; todividual tribd 
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members own an esrimated 12 to 15 thousand head of catde. The Tribe has approximately 27.000 
acres of reservatton lands presently under cultivation, the-vast maiority of whtoh is dryland fimung (Le., 
bay, wheat, bailey, and snmU grains). In addition to agricutture, die Tribe has devetoped severd 
secondary sources of income todudtog constructton, timber barvesttog, smaO buaness. light 
nuaufecturing, and casino gamtog. The Reservation provkles dispersed ouuloor recreation todudtog 
hunttog, fishtog, hflting, horseback rkling, and plant and beny pthertog. Hunting on Uie Reservatton by 
non-tribd members is not pennitted. 

Cod deposits from die Fort Union Formation, estimated at 16.3 bflhon tons, exist beneath the entire 
Reservatton. Severd cod leases on die Reservation were canceled to 1978 by Cortgress. at the 
request of the Tribe, to respond to concerns regaiding die poliltod, economto and environmentd 
soverdgnty of the Tribe. Since that time, the Northem (Sieyenne have overseen thdr energy 
devetopment cautioudy. The Reservation does not have ai^ known ofl or gas fidds. Hydrotogicd 
resources on the Reservatton consist of surface water flow from severd rivers and their associated 
tributaries, and die productton of groundwater firom a variety of geotogic formations. The Tongue River 
and Oner Creek watersheds Ite adjacent to ibe Reservation and are of concem to die Tribe. 

Indian Trust Assets (ITAs) are assets such as lands or minerals held to trust by die federd goveranaent 
on behalf bf Indian tribes or indhiiduals. The Department of die Interior has an obligation to protect 
Indian Trusi Assets and to conskier die anttoipated effiscts on ITAs to planntog, decidtog, and 
impkmenttog actions by the federd government The ITAs identified for die Northem Cheyenne Tribe 
are die Tribe's Reservation lands. Tbe Northern Cheyenne Tribe also has existing water rights heU to 
trust by the United States. These water rights todnde both suiface water and groundwater rights 
needed for the protectton and devdopment of die Reservation. The Northem Cheyenne have 
successfully negotiated a water rfghts compaa wiUi the Slate of Montana and own a significant amount 
pf water to the Tongue River Basto, todudtog a prindpd portion of the Tongue River Reservoir. 

Crow Reservation 

The Crow Reservatton is located west of the Northera Cheyenne Reservatton and is forther removed 
ftom the Otter Ciedc tracts. The Crow Reservatton boundaty is common widi die western boundaty 
of the Northera Cheyenne Reservatton and is tocated primarily vrithto the Bighorn River watershed 
which is further west No forther descriptton ofdie Grow Reservation resource vahies or trust assets is 
needed to address die issues associated widi die Otter Credc tracts. However, die Crow Tribe couM 
be affecttd Ity compeikton to its existing cod mtoe if cod was devetoped to die Otter Credc tracts. 

5. CoiiMOuences ofthe Proposed Action and AfteraaHves 
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State of Montana 

COAL LEASE 

N.. C.1103-10 

D84SI 
A a n M l i a iOW 

THIS UBASE IB nuKle and eniacd into between the State oTMcMlnw, by and ikfoiigh its lawfblly q ^ 
acting Boaid or Land Commisiianeii. hereinaAer lelentd lo at "Lemi" , and 

Ark Land Company 
I City Place Drive, Suite 300 
S t . U u i s , M O 63141 

herebwiler icfentd lo at "Lessee", under and pursuant to die amhority panted Lessor by die terms and provisions or 
Title 77, Chapter 3, Fart 3, MCA. and all ads amendatory diereorand supplementaiy thereio^ and all nilei adopted 
punuant diereto. 

m s MtrrUALLY UNDERSTOOD, AGREED ANDCOVENANTED BY AND BETV/EEN THE PARTIES 
TO THIS LEASE AS FOLLOWS: 

I. G R A N T I N C C L A U S E . The Lessor, in consideiation otthe reids and rqyahles lobe paid and die conditions 
to be observed as hereinafter an I M , does herely grant and lease to die t.essee, fbr die puipose oTmining and disposing 
of coal and constructing all such wnks, buildings, plants, structures and appliances as may be necessary and conveniem 
to produce, save, care fbr, dispose of and icmove said coal, and fbr dw leclamation diereafter, all die lands herein 
described as follows: 

t.and LocHcd in: Townshin i SlllH''i tivms ^ i FPU County: Powder River 

Description of land: Section 26: All 

Total number ofacres, more or less, 640.00 , belonging to . Common Schools Gram. 

All rights granted lo Lessee under diii Lease are comingeni upon Lessee's compliance with die Momana Strip Mine 
Sidng Act and die Moniana Strip and Ihideivoand Mine Rccbunation Ad (Title S2, Cbapier 4, Pans I and 2, MCA) and 
upon Lessor review and approval of Lessee's mine openilon and leclamaiion plan. The rights gwtted under diis Lease 
are fuiiher subject to agency responsibilities and audioriiy under the provisions of die Moniana Environmenlal Policy 
Act. 

2. EFFECTIVE DATE AND TEltM. This Lease takes efltel on March IS, 2010 and b named fbr a 
primary term of len (10) years and so long diereafter as coal b produced fiom such lands hi conimereial quantities, 
subject Ul all ofdie terns and conditions herem set fwth. A lease not producing coal hi commercial quaMiiies at the end 
ofAeprimaiy teim shall be teimmated, unless die leased lands are described bl a sttip mine peiniit inued under Section 
82'4>22l, MCA, or in a mine siie location peimit bsued mder Section 12.4.122, MCA, pnor to die end of die primary 
term, aod die lease shall not be terminated so hmg as said lands arc covered and described under valid pomit. 

3 . LEASE EXTENSION. TheBoardofLandCommissionenmaygnmreasonableexieasionsofdieprimary 
iBim of dib Lease upon a showing dial Lessee, despite due care and diligence, b or has been directly or indirectly 
•evented fhm exploring, devetoping, or openiing ihb Lease or b direatened with substaittial economic loss due to 
iidgaiion regarding thb Lease or anodier lease in die same strip mow permit or mine site hication pennit held by the 
Lessee, stale compliance widi die Moniana Envbonmenial Policy Act, or advene condition caused fay natuial 

4. RIGHTS RESERVED. Lessor expressly reserves die right lo sell, lease, or odierwbedbpose of any 
hueicsl or estate bl die lands hereby based, except die interest convqwdby dib tjease; provided, however, dial Lessor 
hereby agrees dial subsequent sales, leases or odier dbpositions of any intnesi or estate in the lands hereby leased shall 
be subject to die terms of diis Lease and shall nol interlieic widi die Lessee^ possession or rights hereunder. 
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S. BOND. Lessee shall inunedialely upon die execution orUib Lease fumish a surely bond in die amount of 
visions of diis Lease, or, bl dw option of die Lessor, a cash deposit bl 

•• • ' ibadimdie Ihe amount of $2^)00, or an inevocaiito letter of cRdit in a fbrm appiovcd by Lessor dnwn upon an approved t 
same amount. All rentab, royalties and interest must be paid and all dutnibance must berechimed to die saibAedon of 

piiorto lelease ofany bond. Additional bonding msy be lequued, or reduced bondmg allowed, wl»tnev«rt;essor 
lines it b necessary, or suffident, to ensure'conflianee with dib Lease. 

t , RENTAL. Lessee shall.pay Lessor annually, ni advance, lbr each acre or ftacdondicreofcovcred by dib 
Lease, beghwingwiUidw date difa Lease talieseUbct, an annual monqr rental ofCJO'per acre. Remaltemuaicsuljed 
to leaiyunnent as provided m Paragraph 8, but in no case shall it be less than two (2) dollan per acre. 

7. ROYALTY. Lessee shiril pay Lessor in money or in Idnd at Lessbifs option a royalty on every short ton 
(2/100 pounds) of eoal mined and prodiiced.diMi|g Ihe teiin of dib L^se^ calculued upon die fAb. mfaw price ofdw 
coal prepared ftr shiixneiit, nwluding taxes based ori pwducliian or value. Lesaeeshallpsyarayaliyofl2.SHupancoal 
limoved by strn,- suribce, or.auaer mmnig medwds and a rayalqr'Of lOM for coal removed by undeigrouM mmaig 
methods. Royally tenns are subject tb review end readjustment as provided in Paragnph 8, but in no case diall dw 
royslQr for dw eoal-mnwd be less dnn ten (10) percent of dw fAb. price of a ton prepared fbr shipment 

& READJUSTMENT OF RENTAL AND ROYALTY TERMS. The Lessor reserves dw right to na^juft 
dw rental and royalty lenns of dib Lease to icflcd ihir. maricd value at dw end of dw primaiy lerin of ten (10 yean) and 
at dw end of eadi five (3) year period dwreafier if dw lease b pnducuig coal in Goomwicial quantities. 

9. OFFSBTTINC PRODUCTION. The obUgation of Lessee to. pay nyahies under dus Lease aiay be 
reduced by dw Board W coal produced fiom aqy partkular trad vndiin dw L e w upon a dxwbigby lessee to dw Bond 
did dw coal b uneconomical lo riinw at prevailing marlwt prices end operating costs unless Lessor^ nqwliy b reduced. 
Under no ctacumstances may Lessort royally be reduced below ten (10) pereent of die coal produced and sold f.o.b. dw 
dune she, prepared fiir shipment, biehidmg taxes based on production or value. 

^ 1 0 . LESSOR NOTIFICATION AND REPORTS. Lessee shall notify Lessor prior to the commenecment of 
sny prospecting exploration, devetopment or produdion opcratioiis. As soon as any mining operatwiis are commenccdt 
Loiee wall submit to Lessor, oo or befon dw lest day ofeach mondi, a loyalqr lepoit and pqrment covering dw 
precedfaig calendar mondi, which report shall be in such fiMm and bwhide such infinmation as Lessor shall prescribe. 
Upon request. Lessee shall also flonub to Lessor, reports, plats, and maps showmg explomdan dels, devdopment woric, 
hnprovements, amoum of leased depositt mnwd, contracts for sale and any odwr faimmaiion widi resped to die hmd 
leued which Lessor may require. Lessoi^ poudofeontawt fiir all matten related to dib Lease K 

Department of Natural Resources A Conservation 
Mnienb MenagemeM Bureau < 
P.O. Box 201601 
1623 Elevendi Avenue 
Helena, MT 39620-1601 

Lessor will ttOify Lessee ofany subsequent change fai pouit of contad. 

11. INSPECTION. Representatives ofdw Lessor shall at all times have die right to enter upon all parts ofdie 
leased premises fbr dw purposes of inspection, examination, and testing dwt dwy may deem necessary to ascertain die 
condition ofthe Lease, dw produdion of coal, and Lenee^ complbnce widi its obligations under dns Lease and to 
review dw Lessee's records rehoing to opendioos upon and adminbiration ofdw lease premises. Repiescntdlvcs of 
Lessor shall abo, at all reasonable hours, have fiee access to all books, accounts, reconta, engineering data, and papen of 
Lessee uisoflv as diey contain infonnation reldbig to dw production of coal under dib Lease; dw price obtained dwrefiir, 
and dwfUrmarhd value ofdw production. Lessor shall abo have fiee access to apeememsrelaiuig to produdton of 
coal under dib Lease, lessor may copy at its own expense any book, account, record, engineering data, papers, or 
agreements to which it has access panuam to dib parapaph. 

12. CONFIDENTIALITY. LessaragreesdislLesseemayrequestanyinatBriabobiainedbyLeasorpuisuant 
to dib Lease be desigwted es confidential. Lessor shall agree to keep any inlbnmihm so designated sandly coinidential 
if Lessor ddeimnws dial confidentiality b not unlawfliL Further, dw parties agree did dw infimnation Lessee b obliged 
to provide puisuant to dib Lease b only did mfbnnatlon relating to die reasonable administiation and eiiftirceiiwid by 
Losor of tiw pravbinis of thu Lease and state hnr. 

13. ASSIGNMENT. Thb Lease may not be assigned widiout die prior approval of Lessor ta writing. 
Assignments mud be made Ul accordance widi any staniies or adminbtraiiveniles pertaining to assignments hi effed « 
dw time of assiffimeni Each Lessee executuig dib Leasee or acceplbig an assignmeni of an' uoerest in Ihb Leese, b 
Jotaidy and aevenl|y liable ftir all obUgations aiBibuttbie to dw entire woridng biterett under dib Lease. Assignmenb 
may not extend the expintion dato oTihb Lease. 

14. CANCELATION. LesseemaysuirenderandRlinqubhdibLeasebygivnigwriilcniMieetodwIessord 
leaMdikty(30)dayspriartodwanniveisaiy dale of dw Lease. It b understood and agreed did dw Lessor hereby 
reserves die right to d « l a n dib Lena forfeited and to cancel dw same throinh dw Board ̂ Land Commissioncn upon 
foihire o r i M c e to flil|y discharge any of dw obliutlons provkkd herein, after written notice ftom dw Departmem and 
reasonabk tbne fixed and allowed by it to Lessee for tiw perfonnance of any undertaUng or obligation specified in such 
noticeconcemmgwhich i M s e e b faidefouli. Lessee, upon writien appUcation dwrefiir,shallbepantedahearingonany 
notice or demand of ttw DepaiiiiieiH befiae dw Lewe may be declared forfeited or canceled. 

I& SURRENDER O F PREMISES. Upon die temdnationofttib lease for any cause; Lessee shaDsuicnder 
possession ofthe leased prembes u Lessor, subjed to Lessee^ right to re-enter ( I ) fordw pupoie of nmoving all 
nwchnwiy and unprovemenb behmging to Lessee, hereby annted d any tbne widim s b (6) moidhs sfler dw dale of such 
termbwtion, except dwse taiprovcmenis as are necesseiy for dw preservation of dw deposit and access to dw deposit, 
which fanproveawnts shall become dw pnpeihr of Lessor, snd (2) for dw purpose of complybig widi Statt and FedenI 
bws adopted punuant to dw police power of Slate or FedenI govemmenL Ifany ofdw praperty of Lessee b not 
lemoved fiom die leased premises as herein piovided, dw same shall be deemed forfbited to Lessor and become itt 
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I t . PROTECTION O F THE SURFACE. NATURAL RESOURCES, AND IMPROVEMENTS. I 
agrees to take such reasonable steps as may be needed » preveM opentions from unneeessui|y: (I) causbig or 
contributing to soil erosion or dsnwging any fliiage and timber jptmlh diereon; (2) damagfaig craps, fawluding fbnge, 
timber, or hnprovements of a surfiKe owner, or (1) dsnwgnig nnge imnovemcnts whedier owned by Lessor or by its 
gn^faigpermioeesor.lessees. TheloseeshallMiipoihaeordcpleiesurBcearBoandwaiertaexcessofdwseunpacisn 
water allowed by sMe or fb^eral law or penah. Upon any partwl or total reiuiquishmeni or die eaneelltf ion orexphatian 
of dib Lease, or at any odwr time prtor flwreto when required by Lessor and to dw extent deemed necesseiy b)h Lessor, 
Lessee shall liU any snihp holes, ditch'es'and odwr excavations, remove or cover aU debris, and, so fiur as reesonably 
possible, reelabn d ^ dbtinbed area to a condition fat kecpnig widi die concqit ofdw bed benefidal use; fawluding dw 
removal ofsttuebDcs as and irrequired. Lessor may prescnbedw steps to be taken and reclamuionM be inade widi 
resped to dw tand and unprowemcnts diereon. Nbdiuig in dus sedion limits Lessee's obligation to comply widi any 
applicabb slate or fbdeni law, rale, regulation, or pemuL 

17. TAXES.'Lessee shaU pay when due aU taxes lawfolly assessed and levied upon fanprovementt, output of 
mbws, or odwr r i^la, propeiqf or assets of dw Lessee. 

18. SUCCESSORS IN INTEREST. Eadi obligation hereunder shaU extend to, and be bbiding upon, and 
every benefit hereof sKall inure to dw liein, executors, adminbtniois, successon and assigns of tiw respediveparties 
Iwreio. 

19. COMPLIANCE WfTH LAWS ANO RULES. This Lease b sulijeci to ftnthd peraiinbig under dw 
piovbions orTMe 73 or 82, Montana Code Annotawd. Lessee agrees to comply widi all spplicable laws and rales bi 
effod M dw dele of dib lease, or which may, from tbne to time, be adopted and which do not impairdw obligations of 
tiib lease and do not deprive dw Lessee of ah exbtbig property right recognized by law. 

10. WATER RICHT& Lessee nuQP not faiteifen widi any exbtbig water right owned or operawd by any 
person. LesseeshallhoMLessorhaimlessag»installctabns.indudbigaitoineyfces.ftirdamagesclafanedbyai|ypeKsan 
asserting bderfcrenee widi a waterrighL 

21. MINE SAFETY. Lessee agrees to opemte dw mfaw bi accordance widi rales pnmiulgaled by dw Mhw 
Safety and Heahh Administrstian for dw healtii and safb^ of woifcen and emphiyees. 

12. WASTE PROHIBrTED. AU mininji operdlons shaU be done tai good and worionanlike manner in 
accordance widi approved mediods and practices nsmg such mediods to insure dw exinction of dw greaied amoum of 
eeonomicelly mininle and saleable mfawnl, haviiig due regard fbr dw prevention of waste ofdw minenb developed on 
dw land, dw protedNM of dw envbonment and aU natural resources, dw preservation and conservation of dw property for 
ftnuR use, and fbr dw heahh and safbiy of woriwn and employees. 

23. SURRENDER O F DATA. AUgeological data pertafaiingiodieleesed prembes, bwludbigrepons, maps, 
togs and odwr pcitfaiem data regardmg trust icsottices shall be given to dw Lessor upon sunender, tenninaiion, or 
expbation ofdie Lease. Lessor may refiise to releese bond umU sunender ofsuch dato to dw Lessor. AUdriUcore 
unused or undamaged by tedbig shall be saved. Upon sunender, termmation, or expbation ofdw Inse, lessee shall 
contact dw State Ceologbi; Montana Bureau of Mines and Oeotogy, Butte. Montana, to determine if sudi driU core b of 
faltered to die Sute Ceologbt for dw driU core libiaiy. Any drill core dctemibwd by die Stete Ceologbt u be of taiteresi 
shall be forwerded by L ^ e e , d Lessee's cost, to dw driU core library. 

24. WEEOCONTROL. LesseebresponsfokforcontnUingnoxiousweedsondielesscdprembesandshaU 
prevent or endicatt dw spread of noxious weeds onto bmd adjouibig dw leased prembes bl consuhdion widi any hwal 
weed eomral board. 

25. SURFACE OWNER AND SURFACE LESSEE RIGHTS. Lessee shaUnotiiy die surfiwe owner, if dw 
surfkce owner is not dw Lessor, and any sinfoce lessee ofdw hwuion ofany focUities or access roads oo dw leased 
premises prior w dwir constraction. 

16. DAMAGES Where Lessor owns die surface esttte above dw leased prembes. Lessee shsUcompensMe 
Lessor or Lessor^ surflwe lessees or permittees for aU damages to audwrised unprovements on dw leased prembes, 
fawluding penalties aiid charges asseaed by dw FSA on CRP lands, as a result of Lessee's prospedbq;. exphnikm, 
development or muifaig operations. AU such damages wiU be assessed by and paU direcdy to dw Lessor. Lessee shaU 
also mske all paymente lequbod by taw to surlbee'owncn and Icsees if Lessor b not dw owner of dw surflwe estete 
above dw leased premises. 

27. INDEMNIFICATION. The Lessee shall protect, defend, and save dw Lessor, lb agente and enmlovecs 
haimless flmn and againd all dabns, liabilities, demands, causes of aetion, and Judgnwnu (inchiding dw cost ofitewnse 
and reasonabte aooniey fbes) arising in fovor of or asserted ^ dibd panies on aecounl of damage to properqr. penonal 
bjuiy, or deadi. wAiich tajuiy, deadi or damsge, bl whole or bl part, arises out of or bl any way resuhs fiom die negligsni, 
wamon, or wiUfol ads or omisstons ofdw lenee , itt contractors, agente or subcontncion. 

Ig. SPECIAL C O N O m O N S . 

(A) DILIGENCE. The Lessee hereby commUs to a woikprogram on dwOOerOeek Area Coal Tncte 
wtth a minbnum expenditure of S2.0 million per lease yesr, for a peiiod oriWe (3) yean followfaigdw date 
dib Lease takes efted; and d b a d SSOQ̂ OOO per leaae year diereafter. For die poposes of dib Lease 
commhment, die Otter Creek Area Coal Tmctt bidudes aU State and non-State coal tocated whhfai die 
arBa8bleniifledas 'Tndrsl ,2.and3' 'ondwaitacbed Exhibit A. WiditollOdimAiliowingdwendof 
each lease year, die Lessee shaU provfah Lessor an socoombig of Woric (as later defined) perfinmed on dw 
Oner Oreoc Area Coal Tiads fiir such lease year. Any amoum bi excess ofdw nfaibnum expenditure 
amoum b refomd to as dw "Excess AmounT and any sfwitfUl b refbrred to as dw "ShortfaU AmounL" 
Widifai 120 days folhMring die cad ofeach lease year, dw Losce shall pay to Lessor dw amount, ifany, 
equal to dw ShortfoU Amount fiir such lease year, less dw sum tf dw Eiwess Amountt for aU prior lease 
ycsn (todw extern such Excess Amountt have not been prevmusly applied agafaw a ShortfUlAmouM). 
For purposea of calcutating tiw minbnum expendilure; tiw Lessee mqr only include costs for work dbodly 
aOriMtable W die Oder (Seek Area Coal Tiaeis. Woric to be pei fonned on dw Oner Qeek Area Coal 
Tmds may bidude, widiom Ibnitdkin, cnvbonmentel baselfaw studies, exploiatioa drillmg, bdlietion of 
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permkting and aijpeRnitting adbms, aoqubitian ef surface rigfns snd access rightt over or W the Otter 
Creek Area Coal Tnwis, tide cnniive aabms, maricd studies, compiling nune economics, preiiantion of 
fcasibilliy studies and any odwr works, dudy or yerifidUe thud party expense requfaed to ooramenee 
opentions fordw mining efooal on dw Oner Creek Area Coal Ttactt(oolledively.dw''Wortn. The 
acGOumfaig o f Work docs noi include pqnnentt made to non-State Lesson fiir shortbib ffl woik p iMnm 
emnditurea. In die evcM any of dw Woric b eenducied by Lessee's empkiyecs. dw adnal verifuble 
salaries, wages and penonal expenses ofLessee's empkyees ebher tenqioiarily or pennanenily assigoed to 
dw devetopment and opendon of Ihe Otter Oeek Area Coal Trade msy be inchded m dw minunum 
expendltum. Lessee siiaU not fawtadeaiytaienialoveihead ofany nannc in calculating dwmuibnum 
expendlure. Ifitbandcipaied did dw Work condncMd by Lessee's emptoyees wiU exceed SOK ofdw 
mbibnom avenditnre; dw Lessee wiU seek Lessor's approval fbr such amounb over SOM. In addition, 
taxes and assessmens Lessee pays shaU not be mehidedbicalcniatingdwmbifaninncxpendlnire. Copbsof 
d l analyses, date and odwr bifomatnm produced 01 compiled as a result of Lessee's woifc pnpam on dw 
Otter Creek Ai«a Coal TIads win be provided to Lessor widim 120 days after dw end of eadi lease year. 
However, such analyses, date and otiier bifimnation stAnuned to Lessor shall be subjed to dw 
confidentialiiy pravvdons oftaagnph 12 and 77-3-308, MCA. 

(B) SETTLEMEfn* AGREEMENT. After dwoonchaion of aniyexphirdMin openifamt aid befim 
conduding any mbiinL constiudian or odid operatkns «n any poMkn ofthe Oner (Sreek Aiea (>al TkacB 
(swgly and collectivchr ''OpcrBlions''X the Lmee or ils agems bi dose consuhstion widi dw NoidNm 
Cheyanw T r i beCTr i l iO>w l develop snd sdbndt fiir vpprovaltodwLessor.obtefai Lessor approval of, 
and dwiaaller faiiplenwnt dw five wrinen Operating Plans as ddaUed ui die anadwd Exhibit B oTdie 
Seidemem Agreemem dated Febraaiy 19,2002, between dw Lessor and dw Northern Chrome T^ibe. 

29. NOI^WARRANTVOFTrrLE. Regardlessofaiiyofdwabo«cpraviSMmsofdibLease,aetnalor 
implied, die Sute or Montana does nd wanant ifele to ks lands. 

IN WrrHBSS WHEREOF, dw psities herdo sd diev hands and Lessor has caused dib agreement to be 

executed whh dwofTicial seal oTdw Slate Board ofLandCommissionen on ttib dav of * ™ 2 0 M t t i n i o . 

THE STATE OF MONTANA ARK LAND COMPANY 
Lessor Lessee 

11tt State Board of Land Commissfamen 

= 2 ^ 

PACE 4 OF 4 
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EXHIBITB 

Afier die oobchision of any oploratioo qpeatitms and before conducting any mniiiig, 
constructibB or odier oiieaikas od any portioD of Ihe-Otter Ciedr T^ncta ( r i n ^ andcoQpctiyety 
'X)perBti9DOb die progect operator b close conanllBtion widi die Nbrdiehi Cbcyenne Ttilae 
Cl ' r ibOi sball devdop and nbmit for qiproval to die Montana Stato Board of t and 
Commissioncffi C^oanT). obtain Board approval o ( and dieitafler implemeB^ ibit followmg 
written Opoadng nan t t 

1. Enphqnna i t ftogrank A written Enqiioymem Tipgiam designed to provide 
meaningfol and substantial enpioyment apportonity in Opecationsi witlioiit any pteferances or 
qifOiai, to enrolled menibeis of fodenOyieeognized Indian Tiibes who resided on or near die 
Nuidipu Chqflenne Reservation during die ene^/eu period preceding dinr application for 
emplciymeni f%diami^ and to non-Iiidians who reaided tm die Reservation, in dw off-
Rsservation commnnities of Aahland or Bimey. or in Powder River County dniing die one-year 
period pteceding their application for enqiloyment C^Xher Local Residentsi^ to the extern such 
Indians and Qdier Local Reddeata are <|aafified and swaiiable and reside no more ihan SO road 
miles fiom die Operatiana. The EngiloymentPrpgram shall addt$saTecraitment,tr?tiniiifrhiiiiig, 
pnmiotion, reductions in workforce and tennination foe caitte, in all eategofies of emptoyment, 
and ahali include: 

a Programs forrectuitmemofbdiana and Odier Local Residents. 

b. Programs for ttatdnglndianx and OdiCT Local Residents^ inchiding entry-
level training, on-the-job txauiing, and trtinibg- for advaneeineu into 
aupervisoiy positions. 

c. Preservation of die project opet^lor's audiority to establish reasonable. 
eiMl-banded and job-valiiiaied trakung programa, eaqiloytoent criteria, 
and i|K»k luks for all pngect employeea inchidmg InQana and Other 
LocalReridenls. 
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e. 

Woikaluva for odiec project wt^dbice to develop an aiwaieneaaof 
relevant, £iidian culturo. Slid oonoeina and an understanding ofthe need for 
t tA reiitticetiientt Ofdie EnQiloyment PMigraiu. 

A leqpifaianent durt condacUna i ^ 
assume and coiiqiiy ypjdi\all temia and conditions of the .Employttidit 
PtOgntu reasonably, adaptable- to dfirir own enqi'loyiiient ̂ nacliees.' 

£ Notification to any involved labor union of die eristeqce ofdw 
Eiqdoynieat P^gram and the pnqwt (qierdor's d i ^ 
by its ternis, and aofebmiBodadoo ttf Va6 En^thqnnent Program m any 
union collective bargaining agreement covering Operations. 

g. Enqiloj^nent by die project operator of a Facilitator, who ahaU be a 
qualified and availdile titfolled inember of die Tribe approved by dw 
Moctliem Cheyenne Tribal Cowicil and ^ecqitabje to dw prcgect opetaun; 
vdwae principal and primaiy dotiiea shall lie to: (a) serve as liaison 
belween dw pngect operator and dw Tribe widi reaped to dw 
Enqiloynient Program and dw Contracting Program estaUished under 
section 2 below, (b) assist in focilitafing the auccessfol implementation of 
dw Employment Pngrun and Contracting Program: and (c) assist in 
reatriving any pntblcois which may arise in inqitementing dw Employment 
Program or Contracting PtQgiSuii. 

h. A board of Administrator^ consisting of equal numbers of Administrators 
separately desipiated.by dw Tribe and the project Operator, wbidi diall 
monitor eompliafice widi and serve as a forum to 4liscuss and resolve by 
agreienunt any diqiutfea regarding die interpretation or implementatio'n of 
dw Emphqnwnt Progrttn or dw Contracting Program. 

2. Conlraeting Program. A writien Contracting Program designed to provide 
meaningfol and substantial oppottuniQr, without piefoiencBa or quotas, to qualified and available 
budneaaea mqority-owned and cOfiftbKed by the Nardwm Cheyenne Tribe or ita members 
CTribal Conimctora*^. to obtain contracts and suboonlraetfr for services or goods bi dw amduct 
ofOpetatiooa at oonqwUtiye prices. The CobttactingPfdgtam diall inchide: 
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a. A certification procedure under wludi a busineaa eqti^ q>plyiiig for the 

statiia of Tribal ContEBctormiut sedciceitifieafidn fiom dw Administrators 

nl dw foUowing two rwpecta: 

i. aa mqority-wMwd and controlled by die Tribe or Tiibal Membos; 

and 

n. as capdile of Gompetentty providing particular kinds of contract 

sisrviees or goods. 

b. Notice to cettified Tribd Contractors of Operations oonlncta and 

anbconlrapta to be awarded ftr w4iich they a n qudified. 

c A requirement diat prcgect confractora and aubcontracton involved in 

Opentions aasunw «id totn|riy with d l terms and coiiditions of dw 

Contracting Program reasonably adaptdile to their own project cmitrBeting 

activities. 

3. On-Reaervatlon Conduct A written On-Reservation Cimdoct Program 

designed to encourage employees and tradwrs invohred fai Operations, w^iile on the Northeni 

Cheyeme Reservation, to comply widi d l rdevant standards of conduct generally qiplieable to 

Nonhem C3ieyenne Tribd memben on the Reservation. 

4. Environnientd Monttoring. To dw extent iwt independentiy required by 

qiplieable ftderd or State environmentd law or regdations, a written Bmarohnwntd 

Monitorbig Program for atatoof-dio^tt monitornig of air qud i^ . visibility, water qudity and 

biologlcd resourcea on fiie Noitbem Cbeyome Rsaecvation which nu^ be affected adversdy by 

Operations, tnctndmg? 

a. BaseUne 'mouiloring for at least one year before die imtiation of any 

surfiice distnibnig Operations. 

b. Ongoing monitoring thoeafoar dirougfioiit the conduct of Operations, and 

diefeafler until die completion of all required reclamation on ihe'lands On 

whicb Operations were conducted and the release of d l related 

redamation bonds by regdatory ageneiies. 
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c. Training and employment o f qualified and avaihdile bdians to assume 

reqwnsibility, to dw fidleat extent feaaibleb for dw operation o f tbe 

monitoring ptQgrantf on the Reaervatioo, 

d. In additicMij foil compliance t ^ die prcgect operator widi a l l qiplieable 

federal and State envinmnwutaili laWa itod riq^datioua. 

I • 

5. Cnhnrn i Resources. To dw extent not iodqwndeotly teqaired by 

iqiplicdile federd or Staite law or rq^dations, a written Calturd Resources Pro^cam dedgned to 

avoid distinbanee or damage to Nordwrn Cbeyeme historic, culUiral, ftfi^ous and bu t i d dtes or 

items, including plants having culturd or religious significance, in dw conduct o f Operations, 

a. A program carried out in tonsdtation with the Tribe, to identify, record, 

and protect, in aocoidiuice widi Notdiem Chq^emw standanls and 

protections, all Nordwm Ch^enne hiatoric, Cidtural, reUe^ons and bur id 

sites 00 die hnds covered by dw Lease. 

b. Re-bmid, i n consultatioo widi dw Tribe and in accordance widi all 

Nordiem Cheyenne standards, o f d l Northern Ch^enne human remdns 

and foneraiy objects jeopardized or distubed by Operations. 

c. fa adtl i t ini, foil compfiance by die project operator widi d l applicdile 

federd and State laws and regdations diat protect Nortbem CSieyenne 

historic, cnlinrd and rdigious Intereste and vahies irnplicated by 

Opeiationa. 
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DESCRIPTION OF TRACTS OFFERED 
ALL TRACTS ARE LOCATED IN POWDER RIVER COUNTY 

The Depaitment is ofTering the-following fouiteen state land parcels as a package, although sepaiate leases will be 
issued for each tract. Recoverable coal lesoves for the fburteen state land parcels is estimated to total S72.3 million 
tons. Yoiir bid will bea total'amount offered over and above the first year annual rentals as an up-front, one-time 
only, bonus-payiiienL ' • • - . 

1. Township 3 South. Range 45 East, Section 26: All - containing 640.00 acres,, more or less; 

2. Township 3 South, Range 43 East, Section 34: AU - containing 640.00 acres, more or less; 

3. Township 3 Soutti, Range 4S East, Section 36: All - containing 640.00 acres, mote or less; 

4. Township 4 South, Range 4S East, Section 2: Lots 1,2,3,4, S2N2, S2 - containing 637.48 acres, more or less; 

5. Township 4 South, Range AS East, Section 6: Lots 6-17 (inclusive), SB4 - containing 62S.71 acres, 
less; 

3 

more or 
less; 

6. Township 4 South, Range 4S East, Section 8: Lots I - 8 (inchisive), E2 - containing 589.30 acres, more or less; 

7. Township 4 South, Range 4S East, Section 10: E2W2, E2 - containing 480.00 acres, more or less; 

8. Township 4 South, Range 4S East, Section 12: All - containing 640.00 acres, more or less; 

9. Township 4 South, Range 4S East, Section 14: Lots 1 • 8 (inclusive), W2 - containing SS0.39 acres, more or 
less; 

10. Township 4 South, Range 4S East, Section 18: All - containing 640.00 acres, more or less; 

11. Township 4 South, Range 45 East, Section 20: Lots 1,2,3,4, E2, E2W2 - containing 587.40 acres, more or 
less; 

12. Township 4 South, Range 43 East, Section 22: W2W2, E2SW4, N2NE4, SE4NE4 - containing 360 acres, 
more or less; 

13. Township 4 South. Range 43 East, Section 24: Lots 1 - 8 (inclusive), W2E2, E2W2 - containing 593.34 acres, 
more or less; 

14. Township 4 South, Range 43 East, Section 26: All - containing 640.00 acres, more or less. 
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FIREPnOOP 
FILE 

Coal Mining Lease 

y THIS COAL MINING LEASE (die "Lease") dated as of die / ^ day of 
/IfAt/eMBA^. 2009 (die "Lease Date"), by and between Great Nordiem Properties Limited 
Partnership, a Delaware limited partoership, widi an address at 601 Jefferson, Suite 3600. 
Houston, TX 77002 (hereinafter "Lessor") and Ark Land Company, a Delaware corporation, 
widi an address at One CityPloce Drive, Suite 300, SL Louis, Missouri 6300S (hereinofter 
"Lessee") (each a "Party" and sometimes hereinafter referred to as die "Parties"). 

WITNESSETH: 

WHEREAS, Lessor owns and controls certain cod and surface properties located within 
a certain area in Powder River County, Montana outiined on die map attached hereto and made a 
part hereof as Exhibit A (die "Otter Creek Tracts Area"); 

WHEREAS, Lessor owns and controls die cod and surface properties widiin dw Otter 
Creek Tracts Area more particulariy described on attached Exhibit B (die cod and surface 
properties so described, togedwr. die "Leased Premises," and die surface prcqwrties so 

-desaibed. sepaiutely, Uie "GNP Surface") aid iiiuit; paiiiculaily iitemified-un die map auadrat'" 
hereto as Exhibit C. 

WHEREAS. Lessor desires to lease to Lessee, and Lessee desires to lease fiom Lessor, 
all of die Leased Premises pursuant to and in accordance widi the terms and conditions of diis 
Lease. 

NOW, THEREFORE, for and in consideration ofdie premises, dw mutual promises 
contained herein and other good and vduable consideration, die receipt and sufficiency of whicb 
is bereby acknowledged, and intending to be legally bound. Lessor and Lessee hereby agree as 
follows: 

SECTION L LEASE FOR COAL MINING PURPOSES. 

In consideration of die terms, conditions, and stipulations set fordi to be performed and 
observed by Lessee, Lessor, acting on its own behdf, and with the intention of exercising any 
right, option or power held by it relating to the Leased Premises, does hereby demise, lease and 
let to Lessee, all of its right, titie and interest in and to dw Leased Premises, including, widiout 
limitation, dl of its right, titie and interest in and to die cod in. on and under die Leased 
Premises, fbr dw purpose and with die exclusive right of exploring for, developmg. delineating, 
mining, processing, d-ansporting and marketing such cod (including without lunitation all 
substances commingled or produced in association widi cod. except and to die extent diet such 
of those substances as have been previously reserved by or granted to others). All rights, titles 
and interests in and to the cod or surface properties located widiin die Otter Creek Tracts Area 
now owned or hereafter acquired by Lessor shdl be deemed included in die Leased Premises and 
such surface properties included in die GNP Surface. 

Subject to die limitetions set forth in tiiis Lease on die mediods of mining, including 
diose set forth in Section 6, and to die extent necessary, convenient or useful in dw mining, 
excovatuig. processing, transporting and marketing eny of die cod conteined in. on or under die 
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Leased Premises. Lessor hereby grouts to Lessee the right to mine, remove, transport, process 
aad market dw cod, and all odier substances commin^ed or produced in association diieiewidi 
(except and to the extent diat sudi of diose substances as have been previously reserved by or 
granted to odieis), in, on, or under the Leased Premises by dup , strip, surface mining, highwall 
minnig andany dther mediod of nuning now or hereafter devdoped (except diat Lessee dull not 
mine any cod by die auger mediod), togedier widi any and d l necessary or convenioit miiung 
rights, easerhents and privileges witfa respect dieietp which are owned or controlled by Lessor, 
including, but not limited to, dw fiee and uointerinqitBd rigjht to (i) disturb. lemove and utilize so 
mudi ofthe GNP Surface as is necessary, useful or convenient for Lessee's qpecations; Gi)use 
sand, water, and gravd on die Leased Promises; (iii) divert water courses; (iv) oonsttuct and 
operate in and under tiw Leased Premises tramways, roadways, haulways, water drainage 
courses, cod shiny pipdines, dlt ponds, dams, sidetxada, switches, substations, buildings, 
processing {dants, tipples, and any odier improvements or stnicturei^ necessary or convenient for 
the mining, storing, processing, md shiiqiing of cod on and fiom dw Leased Premises or any 
other (noperties; (v) haul, without charge, rent, or roydty, men, supplies, materials, and cod. 
indudmg cod mhwd fiom Odwr Lands (as hereinafter defined), over, across, under, and duough 
dw Leased Ftemises; (vi) deposit on the GNP Suifiwe any and aU slate, cod refuse, water, 
oveibuiden and other materials resulting fiom or produced in connection widi dw nuning or 
processing of the cod on the Leased Remises or Odier Lands (as herdnafier defined); and 
(vii) make sudi other use of the Leased Piemises as shall be convenient fbr mine pennittmg or 
for exploring for, developing, ddineating, mining, tianspoitiog. storage, processing, maiketing 
or disposmg of sdd cod, cod refuse, and byproducts firom dw Leased Piemises and Odwr Lands 
(as heremafter defined), all widiout any liability for damages to the suiface, odwr strata, tunber 
or odier minerd deposits (except as expresdy provided herein), fa connection with the exerdse 
of dw foregomg ri^te, interests and estates, to die extent diey are owned or controOed by 
Lessor, Lessor hereby permanendy and inevocably waives (i) any ri^t it mig^ have to 
subjacent or laterd support of any strata or suiface over, under or around the Leased Premises, 
(ii) any prohibition of any kind agdnst minmg widun any specified minimum distance ofany 
boundary line between the Leased Piemises and any adjoining prqieities, and (iii) any 
prohibition ofany kmd agamst distuxbug die Leased Premises or odierwise conducting mining 
operations within any spedfied wiininnim distance of any occupied dwelling or odier 
inqvovement of any kind on dw Leased Premises. Lessor shall execute documents evidencing 
d l such waivers upon request by Lessee; provided, however diat die foregoing wdveis shdl not 
rdeaseLessee from liability for any damage caused to any occupied dwellings by Lessee's 
operations. The waiveis specified herem may be transfened by Lessee in connection with any 
pemiided txansfiBr ofthis Lease and for such puiposes shall be deemed to run widi dw land. 
Lessor grants only such mimng rights and privileges, as set forth above m this paragr^ . as it 
owns, controls or possesses m connection witfa the Leased Premises. 

SECTION 2. RESERVATIONS AND EXCEPTIONS. 

There are hereby eiqiressly excqpted from this Lease and reserved to Lessor the following 
rights and privileges m and respecting die Leased Premises: 

a. die right to enter upon dw Leased Preinises, and to drill, bore, excavate, cut, 
remove, devdop, store, and market (or to lease or license to otheis sdd rights), d l tunber and 
mmerds other than cod; 
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b. die right to construct and operate rdlroads, roads, structures, and appliances 
whidi may be iwcessary for die removd or processing of such timber and minerals odier than 
cod, or to SKve odwr propeities of dw Lessor; 

c. the right and privilege of leasmg to tenants the GNP SurflBce for the purposes 
of occupying, forming and ranching the GNP Surface or of consmicting thereon such plants and 
appliances as may be needed for die removd or processing of timber and minerals odier duu 
cod or for any odier puipose; 

d. die right to grant and convey fiom tune to time to any dectric or other power, 
pipeline, gas, oil. mining, raihoad or other conqiany, so mudi of die Lrased Premises as may be 
required by sudi company or companies for rigbts-of-way; and 

e. d l odier ri^its, privileges, estetes and interests not specificdly granted, 
demised, leased or let to the Lessee under diis Lease. 

Provided, however, diat dw rights and privileges hereby in diis Section 2 excepted and 
reserved shall be subject and subservient to Lessee's rivals under diis Lease and exercised by 
Lessor m sut^ manner as to not uiteifore with, encumber or render more cosdy or difficult the 
exercise of Lessee's rights heromdei. The intention of dw Parties is diat the development and 
nuning of cod shall be die primary and dominant use of die Leased PrBmises and d l other uses 
shall yield diereto. Should dw exercise by Lessor of die rights and privileges provided for m diis 
Section 2 be deemed by Lessee, m die exercise of its reasonable discretion, to interfere widi, 
encumber or make more costly the exercise of Lessee's rights hereunder. Lessee may provide 
notice to Lessor and Lessor shdl immediately undertake commercially reasonable efforts to 
remove sutih interference or encumbrance. 

S E C n O N 3 . TERM. 

3.1 Primary Term. The mitid teim of diis Lease shdl be for a period of 10 yeais from 
the Lease Date (die "Primary Term"). If, at the end of the Primary Term, coal is bemg 
commercially produced on a continuous basis (as described betow) from any part of dw Leased 
Premises or from Other Lands (as hereinafter defined), then die term of diis Lease shall be 
automatically extended and shall continue for so long thereafter as such cod is bemg 
commerddly produced on a continuous basis. For the puiposes of diis Lease, cod didl be 
deemed to be produced on a continuous basis fiom the Leased Premises or Odwr Lands (as 
hereinafter defined) unless and until a period of six (6) mondis elapses during whiidi diere is no 
cammeicid production of cod fiom the Leased Premises or Odier Lands. 

3.2 Extension. If, at die end of dw Primary Term, coal is not bemg commerddly 
produced on a contmuous basis from any part of the Leased Premises or fiom Other Lands but 
die Lessee is takmg Conunercially Reasonable Steps (as defined bdow) toward die development 
of cod firom the Leased Premises or ficom Odier Lands, then no later dian 90 daysprior to die 
end (tf die Primary Tenn, Lessee shdl have the right (exercisable at its option by written notice 
to Lessor) to extend die Primary Term for one (I) additiond period oftwo (2) years (dw two (2) 
year period, the "Extension") tmder the sanw terms and conditions provided herein by paymg 
Lessor an extension fee o f l f l H m B S u c h extension fee shdl be pdd at dw time Lessee 
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exodses its option to extend dw Primary Term and shall be non-refundable and non-recoupable 
against die Advance Minimum Roydty paymente or the Base Roydty paymaits to be pdd under 
this Lease as provided below. 

tf , at the end of the Extension, cod is being commercially produced on a continuous basis 
(as described above) finm any part of die Leased Premises or firmi Other Lands (as hereinafter 
defined), dwn dw tenn df diis Lease shall be automaticdly extended and dwU contmue fbr so 
Irmg dwreafter as cod contmues to be commerdally produced on a continuous basils (as 
described above). 

"Other Lands" shdl mean all lands in dw Oder Creek Tracts Area odier than dw Leased 
Premises. "Cammerdally Reasonable Steps" shdl mean those practices, methods, procedures 
and activities that would reasonably be expected of a prudent operator seddng to devdop cod of 
a scde shnilar to the Leased Premises and located m die vimstem United Stetes m die exercise of 
leasonable judgmoit in light of facte and circumstances then known and m a manner consistent 
widi applicable law, safety and environmentd protection mduding, without limitetion, engaging 
fa any and dl stete and/or federd pennittmg processes for the regulatory audiorization to so 
devdop the cod on the Leased Premises. Notwidistandug the foregomg, m dw event the lengdi 
ofdie primary term ofany of the State of Montana Leases (as defined in the next sentence) is 
longer than ten (10) years, die lengdi of die Primary Term of the Lease shall be automaticdly 
extended to match the length of dw longest primary teim of any of dw applicable State of 
Montana Leases. "State of Moniana Leases" shdl mean one (1) or more cod leases issued by 
die Stete of Montana covering die State of Montana's cod lymg fa. on and under dw (Xter Creek 
Tracte Area. 

fa dw event all the merchantable and mmeable cod (as heremafter defined) underlyfag 
the Leased Premises shall have been mined and removed fiom the Leased Premises puisuant to 
dw provisions of this Lease, then diis Lease shall cease and tenninate upon the date when all 
such cod shdl have been infaed and removed, except for dw perfonnance of obligations or die 
satisfaction of liabilities to Lessor or diird parties or respectfag the Leased Premised diat have 
accrued upon or prior to die tennination and exaept for diose obligations under diis Lease v/\adb 
are stated to survive temunation or which require perfonnance afier termination. The teim 
"merchantable and mineable coal" as used fa this Lease shdl mean cod fa, on and under tbe 
Leased Premises, whidi when readwd m die prosecution of Lessee's operation hereunder, can be 
infaed at a reasonable profit fa die dien prevailfag cod markete by the use of inadiineiy and 
methods which at the time are modem and effident 

3.3 Condemnation, fa the event the Leased Premises, or any portion or part diereof, or 
any easement on or mterest fa all or part of the GNP Suifoce shall be taken, damaged, or mjured 
by the exercise of the right of condemnation or emfaent domain, or any odwr legd proceedfags 
or acte by fodcrd. state, county, municipd, or odier govemmentd, public, or quasi public 
authority, or by any coiporation, person, or peisons havfag lawful power and audiority to 
exerdse the rig^t of condemnation, emfaent domafa or odier legd proceedfag (each, a 
"Condemnation Plroceeding"), dien: 

a. Lessor will take die lead fa directfag the defense of the Condemnation 
Proceeding fa consultetion with Lessee, provided Lessor shall not be required to contmue die 
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defense of dw Condemnation Proceedfag if Lessor reasonably detennines that it would not be 
pradent to do so; and provided furdier dut if Lessor so determines not to continue dw defense of 
the! Condemnation Proceedfag, then Lessor shall notify Lessee m writing and Lessee may dect to 
take the lead fa directing the defense of the Condemnation Proceedfag fa consultation widi 
Lessor; 

b. The coste of the defense of die Condemnation Proceeding shall be shared by 
the Lessor and Lessee fa proportion to tbe vdue of didr respective eccmomic interest fa dw 
portion of dw Leased Pieimises that is die subject of the Condemnation Proceeding; 

c. If die defeiise of the Condenmation IVoceeding is not successful, dien diis 
Lease dull temunate as to the portion of the Leased Premises that is dw subject of the 
Condemnation Proceeding upon notice ficom one Party to dw other Party, provided tbat if die 
portion of dw Leased Piemises taken fa dw Condemnation Proceeding lendeis the bdance of die 
Leased Premises not to be capable of bemg fbidwr devdoped and mined on a commercially 
viable bOsis as reasonably determined by the Lessee, dien upon notice from Lessee to the Lessor, 
diis Lease shall tenninate as to dw mtire Leased Premises; 

d. Any find award lesultfag from a (Condemnation Proceeding shall be: (0 first 
used to reimburse tbe documented costs of dw Lessee and dw Lessoi fa connection with dw 
Condemnation Proceeding; and (ii) the bdance diall be divided between die Lessor and dw 
Lessee fa proportion to the vdue of didr respective economic interest fa the portion of die 
Leased Premises tiut is the subject of die Condemnation Proceedfag, except diat if this Lease is 
tennfaated as to the entire Leased Premises as provided fa paragraph c die bdance shdl be 
divided between the Lessor and the Lessee fa pnipoition to the vdue of dieir respective 
economic fateiest fa the entire Leased Premises; 

e. tf there is a paitid temunation of diis Lease as provided fa paragraph c. 
Lessor shall have no obligation to refund any paymente Lessee has made to Lessor, and dw 
foture payment obligations of die Lessee under Section 4 shall not be reduced; [sovided, 
however, should such partid tennination render the amount of cod remaining under diis Lease 
insuGGdent to fully recoup any existing or future Unreimbursed AMR Paymente, Lessee shall be 
relieved team paymg any fiirther Base Roydty or Advance Mfaimum Roydty fiom and afier 
sudi paitid termination, tf there is a temunationof the Lease as to the entire Leased Preinises as 
provided fa paragraph c.. Lessor shall have no obligation to refund any paymente Lessee has 
made to Lessor, but the future payment obligations of the Lessee under Section 4 shall terminate; 

.and 

f. Any disagreement between dw Paities concemfag any term of diis Section 3.3 
shaU be detennfaed by arbitratfan fa accordance widi Section 10. 

SECTION 4. EXECUTION BONUS AND ROYALTIES. 

4.1 Execution Bonus., 
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4.2 Base Roydty. Lessee, shall pay to Lessor, during die term ofthis Lease, a tonnage 
roydty for dw cod infaed or odierwise produced and sold from dw Leased Ptenuses during eadi 
c d e n ^ mondi of die tenn of this Lease, to be pdd by Lessee on or before the 20th day of die 
mondi followfag the mondi during which the cod is mined or otherwise produced and sold fiom 
die Leased Premises as follows: 

A base royalty ("Base Royalty") o f ^ t t / j f i f tbe cod sdes 
price ("Coal Sales Price.") The "CoalSales Price" shall 
mean the total consideration received or chaiged by the 
Lessee fa a bona fide arms-length sale of coal, F.O.B. mfae, 
mfaed from the Leased.Premises and detennined in a manner 
consistent with the laws and regulations applicable to the 
determination of value for federdiy leased coal. 

tf dw Lessee shall produce and not sell cod produced ficom the Leased Premises to an 
independent diixd party fa an anns-lengdi transaction, but rather, shall use or coosunw such cod 
iteetf, sell such cod to an Affiliate (as defined bdow fa diis paragraph), or sell such cod fa odier 
than an aims-lengdi transaction, then the Cod Sdes Price used to detennine the Base Roydty on 
su(*h cod shall be detennfaed by a mechanism mutually agreeable to the Parties or fa the absence 
of muted agreement, by aibitration as provided fa Section 10, fa eidier case designed to produce 
a Cod Sdes Price equd to the cod sdes price then bdng pdd and recdved fbr cod of like rank, 
grade, quality and quantity then befag mined and sold under similar conditions fiom cod mines 
located fa die Powder River Basfa of southeastem Montana and nordieastem Wyoming fa a 
manner consistent widi the laws and regulations applicable to die deternunation of vdue fbr 
federally leased cod fa similar situations. A consOucted cod sdes price shdl not be changed 
more often than once each Lease Year. For purposes of diis Lease (other dian Section 8), 
"Affiliate" shdl mean any person, partnership, joint ventore, corporation, limited liability 
company or odwr form of enterprise that duectly ar mdiiecdy controls, is controlled by, is under 
the common control wilfa Lessee or Lessw. as ibe case may be, and for diis purpose "control" 
(and ite derivatives) means possession, directly or indirectiy, of die power to cause die direction 
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ofdie management and polides dirough ownership or voting securities, contract, statute or 
odierwise. 

Ihe term "coaP as used fa diis Lease shall fadude dl ranks of cod fixim lignite through 
antbiadte, as well as any low-cod content meidianteble product dut is somethnes sold and 
shipped mider various trade names indudfag, but not limited to, bone, cod, fud and nuddlings. 
The tenn "ton" as used fa diis Lease shall mean a short ton of 2,000 pounds. 

4.3 Weiphte. Lessee shall fumish to Lessor on or before dw20di day of each calendar 
month die railroad and truck scde weighte showmg the quantity of cod shipped fiom dw Leased 
Pronises and weigjhte of cod, if any, odierwise produced or consumed on die Leased Premises or 
at die preparation plant or tipple during the preceding cdendar mondi. Lessee shdl keep 
accurate and conect books of account dwwfag all cod nuned or otheiwise produced and sold, 
and all cod consumed or disposed of on, transported, or shipped ficom the Leased Preinises or . 
dsewdiere, together widi the conect weights and gross selling price diereof, to which bodks and 
records Lessor shdl at all reasonable times have access for verification of stetemente to be 
furnished by Lessee. 

Lessor, for like puiposes, may request of any railroad company, trackfag company or 
odwr agente tcanspoitfag the products of the Leased Premises, to inspect ite books and records, 
showfag die wdgfat and quantity of sudi producte and pertfaent fafoimation fa rdation diereto. 
Lessee shall reasonably cooperate widi Lessor fa reqoestfag sdd cairiers and odwr agents to 
show Lessor, or ite agente, all such books and records and to fiimish all sadb infonnation when 
requested, fa addition. Lessee shall mdre commercially reasonable ^br t s to provide fa any 
contract il may have widi any railroad company, trucking company or odier agent transportfag 
the producte of ibe Leased Premises, dw inspection righte for the benefit of the Lessor as 
provided fa dus paragraph. 

4.4 ron^T'l^ffliing fa die event it shdl be necessary fa minfag cod fiom dw Leased 
Premises to load the same over a tipple or tipples over ^ c h other cod is loaded, diereby mixfag 
die cod fi»m the Leased Piemises widi other cod. Lessee shall keep a strict account of dw 
tonnage of cod from the Leased Premises as well as a strict account of dw tonnage of odier cod 
befag loaded over the same tipple or tipples. The method of deteimfafag diese respective 
tonnages shall be iqiproved fa writing by the engfaeer of Lessor befbre other cod may be mixed 
with cod from the Leased Premises, piovided such approvd dull not be unreasonably widifadd 
or ddayed. 

4.5 Advance Mfaimum Rovdty, 
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4.7 Paymente. AU paymente due todw Lessor pursuant to this Lease shaU be pdd to 
Great Noidiem Properties Limited Partneiship, 13044 Collections Center Drive, Chicago, 
Illmois 60693. or such other places or fa such odwr manner as Lessor may ficom time to time 
designate fa writing. 

4.8 Lesser hterest tf Lessor owns or conbols an faterest fa die cod underlyfag any tract 
ofthe Leased Premises which is less dian dw entire fee sinqile faterest fa dw cod underlyfag 
such tract, whedier or not this Lease purporte to cover tbe whde or a fiactiond faterest, the 
Execution Bonus, the Advance Minimum Roydty paymente and die Base Roydty paymente 
provided for fa this Lease shall be pdd to Lessor only fa the proportion dut Lessor's fateiest fa 
the cod underlying such tract bears to die oitire fee simple faterest fa the cod underlyfag such 
tract. Any royalty faterest or other burden on production to vriiich Lessor's faterest is subject 
shall be deducted from the Base Roydty paymente odwtwise payable to Lessor. Similarly, if 
Lessor owns or controls the GNP Suiface covered by diis Lease whidi is less dian die entire fee 
simple fateiest dierefa, whetha or not diis Lease purports to cover the whole or a fiactiond 
faterest, Suiface Stand-By Damage Paymente (as later deffaed), and Suiface Damage Paymente 
(as later defined) provided for herefa shall be pdd to Lessor cmly fa the proportion dut Lessor's 
interest fa sudi GNP Surface bean to the entire fee simple faterest fa such tract 

4.9 Books and Records. Complete books and records shall be kept by Lessee. Lessor 
shall have die full right of inspection and to audit, at ite sole risk, cost and expense, of Lessee's 
books and records, eitiier directiy or by an accoimtant of Lessor's choosing, and full right of 
inspection of minfag maps, wd^ifag equipment and ofdw Leased Premises during reasonable 
business hours and after reasondile prior notice to Lessee, provided, however, dut such ^ysicd 
inspections shall be conducted fa a manner whidi shall not unreasonably hindbr or fatemipt die 
nuning operations of Lessee and shall be limited to veafymg the ipiantity and qudity of cod 
mfaed mi. sold or odierwise consumed ficom die Leased Premisiss and dw Cod Sdes Price for 
such cod. tf Lessor discovers a discrepancy between the amount of a Base Roydty payment 
reported and the amount of a Base Roydty payment that should have been iqxuted. Lessor shall 
pronqitiy notify Lessee of the percdved discrepancy fa writing, togedier widi a detailed 
descripticm of sudi asserted discrepancy: At die request of eidier party, any such discrqiancy 
perceived by Lessor shall be the subject of a prompt meeting, by phone or fa person, between 
Lessor and Leuee at which meetfag the Parties shall discuss dw purported discrepaiwy and 
attempt fa good faith to resolve any dispute concerning i t tf it is ultunatdy detennfaed that a 
Base Roydty payment was undeipdd or overpaid, dw next payment or paymente, as necessaty. 
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of Base Roydty paymente diall be increased or reduced to conect such underpayment or 
overpayment 

SECTIONS. TAXES,INDEMNITY,INSURANCE. 

S.l Taxes. Lessor will, fa dw first fastance, pay dl die taxes, levies and assessmente on 
or fa respect of Lessor's ownenhip of the Leased Premises, and during the continuance of this 
Lease, Lessee shall pay to Lessor die fiiU amount ofsuch taxes, levies, and assessmente, 
begfanfag widi the pro rate share of diose taxes, levies and assessmente covering the cdendar 
year fa wfadi die Lease Date occurs, promptiy upon receipt of Lessor's statement therefor, such 
amounte to constitute and be treated as adcfitional rentd hereunder, provided that Lessee shall be 
required to reunbune Lessor fbr annud red property taxes and assessmente applicable to die 
GNP Suface only as provided fa Section 6.S. To dw extent not duplicative of the taxes, levies 
and assessmente referenced fa the precedfag sentence, fbr whidi Lessee shall be responsible by 
way of leunbuisement. Lessee shall pay d l taxes, assessmente and odier govemmentd charges, 
faduding, but not limited to, all ad valorem, property, excise, privilege, license, resource 
fademnity, net proceeds, gross proceeds and severance taxes, wfadi nuy be levied or assessed by 
a govemmentd authority fitnn die Lease Date dirou^ die end of the Period of Redamation 
Activity, as defined fa Section 12, against and upon: the Lessee's leasdiold estete created by dw 
execution and delivery of this Lease; unprovemente, machinery, equipment, tools or other 
persond property of Lessee installed or placed upon die Leased Piemises; cod produced fiom 
die Leased Ptemises; and all activities or operations conducted by Lessee or on Lessee's bdidf 
on the Leased Premises, facludfag, widiout limitfag dw generdity of the foregofag, minutg 
operations, dw production, extraction, severance or removd of cod, the processuig, deaning. 
Storing, use or sde of coal, or dw tiansportation theieof on or away ficom die Leased Premises. 
Lessee shdl, at ite option, either pay on Lessor's bdiatf or rdmburse Lessor for any taxes whidi 
Lessor may be required to pay to die Stete of Montana on roydty recdved, provided, however, 
that nothing herefa contafaed shall require Lessee to pay any part of any Stete or Federd taxes 
based oa gross or net facome unposed upon the Lessor, tf Lessee shdl dect to pay such taxes on 
Lessor's bdiatf. Lessee shall nuke timdy payment of the same without dlowfag a ddfaqtiency 
to occur and didl provide pronqit evidtiwe of Lessee's payment of sudi taxes to Lessor. For 
clarity. Lessor's pro rate share of any Montana Resource Indemnity Tax or of any odwr Montana 
tax on cod production may not be deducted Scam any roydties or other amounte doe to Lessor 
under diis Lease. 

Lessee may at any tune during die contfauance of diis Lease, at ite own cost and expense, 
and after reasonable notice to Lessor of ite fatention so to do, contest any of the taxes, levies, or 
assessmente to be bome by Lessee as above provided, fa die event of any such contest. Lessee is 
authorized to proceed fa the name of Lessor with respect to the reversionaty faterest of Lessor fa 
the Leased Premises, but Lessee diall indemnify Lessor agafast any coste, pendties, expenses 
(faduding reasonable attorneys feesX or faterest charges arisfag out of such contest fa no event 
shall Lessee pennit the Leased Itemises or any portions diereof or titie thereto to be lost as a 
result ofdie nonpayment of any sudi taxes, levies or assessmente and, tf requested to do so by 
Lessor, Lessee shall provide a bond or other security as Lessor may reasonably request to assure 
against Lessor's loss of the Leased Premises or any portion thereof or tide diereto as a result of 
Lessee's contesting any taxes, levies or assessmente. 
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Lessee shall submit to Lessor, for ite review, a copy of any annud cod appraisd reiports 
or returns prepared pursuant to laws or regulatfans fa the State of Montana with respect to 
Lessor's ownership prior to dieir filfag with any govemmentd agency. 

5.2 Ifî HMTif̂ itY Lessee agrees dut it shall comply with all of die terms and provisions of 
the blade lung faws (defined bdow) and will secure the payment of black lung benefite (defined 
bdow) as heidnafter provided. "Black lung faws" mean the Black Lung Bendite Act, Title IV 
ofdie Federal Mine Safiety and HeaUh Act of 1977,30 U.S.C. 901 et seq., and die fatemd 
Revenue Code, 26 U.S.C. 1 et seq., Black Lung Benefite Reform Act of 1977 (PL. 95-239), 
Black Lung Benefite Revenue Act of 1977 (P.L. 75-227), Black Lung Benefite Revenue Act of 
1981 (P.L. 97-119), as now or hereafter amended, and all rules and regulatfans adopted puisuant 
thereto. '3fack hmg benefite" means any and all benefite payable puisuant to dw black lung 
faws. Lessee admowledges diat, as between itedf and Lessor, that Lessee is, and shall be 
deemed to be, tbe operator of any cod mine or cod prqiaratfan facility or fedUty used for the 
extraction, preparation or teanspoitetion of cod produced firom dw Leased Premises and of all 
related activities, indudfag. but not lunited to, cod mine constmction or maintenance, engaged 
fa by Lessee pursuant to the teims of diis Lease with respect to any daim for blade lung benefite 
fileii by or on account of any of ite employees or farmer employees. Lessee shall secure and 
shall requure any odier person or entity who operates, controls, or supervises a cod mine or cod 
prqwratun facUity on the Leased Pronises or perfoims services of construction, maintenance, 
transportation, oi other activities rdated to cod minfag or preparation under die tenns of diis 
Lease, or who odierwise may be liablefor tbe payment of blade lung benefits, to secure dw 
payment of such blade lung benefite to or on account of employees or fonner employees fa 
accordance with the blade lung laws and shall provide Lessor, upon request, with appropriate 
ceitification dut each of diem has provided security fa compliance widi dl black lung laws for 
the payment ofsuch blade lung benefite. Widiout Ifaiiting die generality of Lessee's obligations 
to comply widi d l other provisions of diis Lease, Lessee agrees that it will secine and guarantee 
the payment of all blade lung boiefite required to be pdd under dw Uadc lung faws by reason of 
mming, construction, transpoitetion, and lefated activities under this Lease, and Lessee does 
hereby agree diat it will indemnify, defend and hold Lessor harmless fiom all claims, liability or 
expenses, incfading reasonable attomey fees and expenses, whidi Lessor may sufier direcdy or 
faduectiy, as a result of or vridi respect to any daim for black lung benefits filed by or on 
account of any of Lessee's employees or fonner employees, or employees or fomier employees 
of othera who may be required to secure the payment of blade lung benefits as provided above. 

Notwithstanding anything fa this Lease to tiw contraiy, this Lease does not a n s w e r 
Lessor to make any decisions and Lessor hereby expressly waives and disclaims any right to 
make any decisions with respect to the terms and conditions under wbidb dw cod on the Leased 
Premises is produced, mfaed. or sold, such as, but not lunited to, dw manner of iextraction or 
preparation or the amount of cod to be produced at any particular time, dl withfa dw meanfag of 
the black lung faws. The paities hereto do adcnowledge, however, dut Lessor has reserved 
certdn rights and has imposed certam requiremente under die terms of this Lease soldy for die 
purpose of preventing waste and jaotecting die reserved ri^te of Lessor. 

Lessee covenante and agrees to indemnify, defend and save harmless Lessor, ite members 
and ite and their membera, partnen (generd and limited), shareholdeis, ofiBcers, directors, 
agente, en^ifayees, successora, Afiiliates and assigns (collectivdy, indudfag die Lessor, die 
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"Lessor Parties") firom and against (a) any and all daims, liabilities, demands, actions or causes 
of action by or on behatf of any person, firm, coiporation or govemmentd body for damages, 
fajuries, deadu, pendtws, ffaes, assessmente or otherwise caused by, arising out of, resubfag 
ficom or as a consequence of, fa whole br fa part, (i) any acte or omissions of Lessee, ite ofiicers, 
diiectora, empfayees, sublessees, contractora, subconttactora, licensees, favitees, engfaeen, 
agente, successois, assigns or parent or odier AfiBliates or any other peraons or entities acting by 
direct or indired authority of Lessee arisfagoutof or related to dw righte granted fa diis Lease or 
(ii) dw use and enjoyment of die Leased Premises puisuant to this Lease and (b) any and dl 
coste, a t t o m ^ ' fees, expenses and liabilities facuned fa or dxmt any sudi daim or action 
b r o u ^ thereon, all of which coste, a t t o m ^ ' fees, expenses and liabilities shall be reunbursed 
to Lessor by Lessee inunediatdy upon notificatfan firom Lessor to Lessee diat die sanw have 
been incuned. 

The teem "Hazardous Materials" means petroleum, asbestos, polychlorinated biphoiyls, 
radioactive materids, radon gas or any cfaemicd, nuterid or substance defmed as or induded fa 
die deffaition of "haurdous substances," "hazardous wastes," "hazaidous materids," "extremdy 
hazardous waste," "ddeterious," "restricted hazaidous waste" or "toxk sdistances," or. words of 
similar import, under aU fiivironmentd Laws (as herefaafter defined). The term 
"Environmental Laws" means all stetutes, ordinances, ordera, mles and regufations of all 
federal, stete or locd govemmentd agendes rdating to the use, generation, manufacture, 
instaUation, handling, rdease, discbarge, storage or disposd of Hazardous Materids, facludfag. 
but not limited to, die Federd Water Pollution Act, as amended (33 U.S.C. § 1251 et seq.), dw 
Resource Cbnservatfan and Recovery Act, as amended (42 U.S.C. § 6901 et seq.), dw 
Comprehensive Environmentd Response, Con^pensation and Liability Act of 1980, as aniended 
(42 U.S.C. § 9601 et. seq.), and the Hazardous Materials Transportation Act, as amended (49 
U.S.C. § 1801 e t seq.). Lessee shdl remove, remediate, dean up, remedy and/or repair, as 
applicable, any soil or ground water contamination lesultfag ficom die release or disposd of any 
.Hazardous Materials caused by Lessee or Lessee's contractora, subcontractora, employees, 
agente, favitees or odiera on the Leased Premises widi Lessee's authorization, fa, on, under or 
about the Leased Premises as required by applicable Environmental Laws, tf Lessee is fa breach 
of diis paragraph, or tf a rdease of a Hazardous Materid is caused or pennitted by Lessee or ib 
contractors, subcontractora, employees, agente, favitees or odwrs on the Leased Premises with 
Lessee's authorizatfan that resulte fa contamfaatfan of the Leased Premises or any other 
properties, then Lessee shall indemnify, defend, protect and hold the Lessor Paities, harmless 
team aad against any and all dauns, actions, suits, proceedfags, losses, coste, damages, liabilities 
(faduding, without limitetion, sums pdd fa settiement of dahns), defidendes, ffaes, pendties or 
expenses (fadudfag, without limitation, reasondile attomeys' fees and consultante' fees, 
favestigation and laboratory fees, court coste and litigation expenses) which arise during or after 
die term of this Lease as a result of such breach or contamination. Iliis fademnity shall fadude, 
widtoot limitation, and Lessee shall pay all coste and expenses rdating to: (x) any cldm, action, 
suit or proceedfag for peraond fajury (fadudfag sidmess, disease or death), propeity damage, 
nuisance, pollution, contamination, spill or other effect on die envuonment; (y) any 
favestigation, monitorfag, repair, dean-up, tteatment or detoxification of dw Leased Premises; 
and (z) the piqiaration and implementation of any dosure plan, remediation plan or other 
required action in connectfan with the Leased Premises, fa each case of (x), (y) and (z), arisfag 
ficom dw above-described actions of Lessee or ite contractora, subcontractois, empfayees, agente. 
favitees or odwrs on the Leased Preinises with Lessee's authorization. All indemnification 
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obligations of dw Lessee under this Lease shdl survive the temiination of this Lease fine dw 
period ofthe applicable statute of limitations or until find release of Lessee's environmentd 
redanution famds requured by any regulatory audiority, whidiever shall last occur. 

5.3 Insurance. Lessee shall at ite sole cost and expense, procure and keqi fa full fince 
and eSBCif polides of commerdd generd liability hisurance covering bodily fajiuy and property 

; with respect to the Leased Premises witfa a conibfaed sfagte limit of not less dun 
r occuTOMe fbr bodily fajuiy and property damage and a generd policy 

aggregate o ^ ^ | H f Sudi insurance shall be written on an ISO occunoice form 
GLOOOI21204 (or a stibstitute form providing equivdent coverage) and du coverage shall 
include but not be limited to dw fiillowfag: Premises Operatfaas; Explbsfan, Collapse and 
Undagtound Property Damage; Undeiground Resources; Ptoducte and Convicted Operatfans; 
Blanket Contractud Ondudfag broad fbrm contractud liability coverage fa support of die 
fademnifications of Lessor as provided fa dus Section 5, Pa rag r^ B); Peraond fajury; Broad 
Foim Property Damage: fadependent Contractora; and sudden and acddentd pollution liability 
insurance. Sudi hisurance shall be endoraed to faclude a per location aggregate. Lessor, ite 
members and ite and their members, partners Cgenod and limited), shaidiolden, aSicea, 
directora, agente, enqifayees, successora, afiBliates and assigns shdl be named as additional 
fasureds. Sudi insurance shdl be written on an "occuirence" basis unless die policy is avdlable 
only on a "daims nude" basis, fa which case sudi "claims made" insurance coverage shdl be • 
maintained fa effed for a period of at least five (5) yeara after die tennination of diis Lease, or 
until find release of Lessee's envhonmentd redamation bonds required by any regdatoty 
autiuirity, wfadiever shdl last occur. This hisurance will be primary to any odier lidiility 
insurance coverage that Lessoi may have or that may be applicable for dw benefit of Lessor. 

Lessee furdier covenante and agrees dut all employees of Lessee and/or any and dl odwr 
peraons peifomiing wode on die Leased Premises purauant to the righte granted fa diis Lease wfll 
be fully covered by or insured at all times by Statutoty Wodcera' Compensation Insurance 
Coverage fa compliance with dl aiqilicable Wodcos' Compensation laws, rules and regdations 
of dw Stete of Montana. Sudi policy shdl be endorsed to fadude coverage under the Federal 
Cod Mfae Hedth and Safety Act Lessee shdl dso maintain Employera Inability hisurance 
covering dl liability arising as a result of bodily fajiuy, accident, disease, ilhiess or deadi, 
sustained by an employee or contractor^sfaeout of or fa dw courae of employmait fpr die 
Lessee witfa a limit of not less t han^P |H | | | gpe r acddent Bn(^||| | | | | | | |Hraer employee for 
disease. 

Lessee fiirtiwr covenante and agrees to keep all buildfags, plante, and improvemente upon 
the Leased Premises, as wdl as those on the adjacent piemises, that are constructed fiir the 
processfag, treatment or loading for shipment of cod mined fiom the Leased Premises or fiom 
Odwr Lands, fasured during die term of this Lease by responsible hisurance coiqianies fa an 
aggregate sum of not less dun die full replacement vdue widiout deduction for depredation 
designating Lessor and Lessee as the loss payees as theur faterest may appear provided diat fa 
case of any loss any sum recdved by Lessor on account of the fasuranoe shall be expended, tf 
required by Lessee, fa rebuilding or repairing die faqnovemente destroyed or damaged, or fa 
erecting upon die Leased Premises sudi other inqirovemenU for use fa Lessee's operatfans as 
Lessee aiul Lessor nuy agree upoiL 
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Lessee furdier covenante and ageffitoraovide automobile Uability insurance widi a 
combined sfagle limit of not less d i a i f l | | | | | | m y p e r occuirence fbr bodily fajury and property 
damage. Such policy shall be endora^to provide coverage for owned, non-owned and hired 
vdiides utUized, by Lessee. 

The Lessee may pun^ase excess or umbrella liability hisurance policies to satisfy die 
limite of coverage for any of the hisurance polides retpiired herein. 

All insurance coverage required herefa shall be placed with fiuiandaUy sound msurance 
caniera and shall be provided during die term of diis Lease, during die Period of Redamation 
Activity purauant to Section 12 and during the period after tennination of diis Lease as provided 
fa the firat paragraph of diis Section 5.3. 

All insurance coverage odwr dun Woikera' (Compensation diall name Lessor as an 
additiond fasured. Lessee shall obtdn a wdver of subrogation fa favor of die Lessor under aU 
hisurance coverage described above, fadudfag Woikera' Compensation. Before any activities 
are peifoimed on the Leased Promises under this Lease, Lessee agrees to provide the Lessor widi 
certificates, of insurance reflectfag die coverages and terms required above. Lessee shall jaovide 
immediate notice fa the event dut any insurance required under this Lease is cancelled or subject 
to a materid change and, fa addition. Lessee shdl use commerddly reasonable efiforts to atterapt 
to cause dl fasuiance required by diis Lease to be endoraed to require tbe insurance conipany to 
give die Lessor at least thirty (30) days' prior written notice of any cancellation or materid 
change. The feilure of the Lessor to demand such certificates or odwr evidence of fiiU 
conqiliance with these insurance requiremente or the failure of the Lessor to identify a deficiency 
from die evidence that is provided shall not be construed as a wdver of dw Lessee's obligatiois 
to mafatafa such coverage. 

SECnON6. METHOD OF OPERATION. 

6.1 Miiinfy Lessee covenants and agrees diat when it connnences minfag or operations 
under diis Lease it will thereafter cfili^ntiy prosecute ite mfafag and operations hereunder 
utilizing modem mining equipment suited for the prevailfag minfag conditions so as to devefap 
die cod herefa leased fa a commerddly reasonable manner and to conduct suidi operations fa a 
carefol, skillful, and workmanlike manner, and fa compliance with the-piesent and any future 
laws ofthe Stete of Montana and of die United Stetes. and also accordfag to die rales and 
practices of good mfafag and with due regard for die vdue of die Leased Premises as a cod 
prodttcfag pRiperty. 

•«. HJi A înî ^npi Work Program. Lessee will commit to a woric program on die Leased 
Premises widi a minimum expenditure o f l B S B S f t e r Lease Year, for a period of five (5) 
yeara following the Lease Date and at l e a s ^ ^ H H p e r Lease Year diereafter. Withfa 120 days 
following die end of each Lease Year, die Le^esnaU provide Lessor an accounting of Work (as 
later defined) perfonned on the Leased Premises fbr sudi Lease Year. Any amount fa excess bf 
the mfaimum expenditure amount is refened to as the "Excess Amount" and any shortfdl is 
lefened to as dw "Shortfall Amount"). VTidifa 120 days followfag die end ofeach Lease Year, 
dw Lessee shall pay to Lessor die amount, tf any, equd to the Shortfall Amount for such Lease 
Year, less die sum of die Excess Amounte for aU prior Lease Yeara (to dw extent sudi Bccess 
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Amounte bave not been {neviously applied against a Shoitfell Amount). For puiposes of 
cdcufating die ipmimnm expenditure, the Lessee may only fadude coste for woric direcdy 
attributable to the Leased Preinises. Woric to be perfonned on die Leased Premises may fadude, 
without limitetion, enviramnentd baselfae smdies, exploration drillfag, uiitiation of pennittfag 
and all permittfag actions, acquisition of surfiwe righte and access righte over or to the Leased 
Premises, titte curative actions, maiket studies, con^iling mine economics, preparation of 
feadbility stedies and any other worics, study or veriiBable third party expense required to 
commence operations fbr the mining of cod on the Leased Piemises (collectivdy, dw "Work"), 
fa the event any of the Woric is conducted by Lessee's onployees, dw actud veiffiable salaries, 
wages and peraond expenses of Lessee's employees eidier tonporaiily <nr permanendy assigned 
to ± e devdopment and operation of dw Leased Premises may be induded fa die mininnun 
expenditure. Lessee shall not faclude any fatemd ovedwad of any nanue fa cdculatfag die 
minimum expenditure, tf it is antidpated diat die Wodc conducted by Lessee's empfayees will 
exceed 50% of the minimum expenditure, the Lessee will sedc Lessor's approvd for sudi 
amounte over 50%. fa addition, taxes and assessmente Lessee pays shall not be faduded fa 
cdculating die minimum expenditure. Subjed to reasonable confidentiality, copies of all 
analyses, date and other information produced or compiled as a result of Lessee's wodc program 
on the Leased Premises will be provided to Lessor withfa 120 days after the end of eadi Lease 
Year. 

6.3 Compliance with Laws. Lessee shdl be sofaly respondble for complyfag widi dl 
present and foture laws and govemmentel regulations, induding Environmentd Laws and 
reguIations,.iii^acting on or controlling mfafag, reclamation and related operations on dw 
Leased Piemises, whidi lesponsibility shall survive termination of this Lease, tf, as a result of 
Lessee's operations hereunder, laws or govemmentd regulations are violated, or are ddmed to 
be vfalated. then Lessee shdl fademnify die Lessor Paities and hold dwm haimless firom any 
claims, Uability, causes of action, pendties, fines, coste, and expenses, induding attorneys' fees 
and court coste, imposed upon or facuned by dw Lessor Parties as a result of sdd claim, action, 
vfafation or violations. 

Notwithstanding Lessee's obUgation to comply widi dl laws, rules, regulations and 
orders as set forth above, Lessor sbaU not dedare a default hereunder soldy as a result of one (1) 
or more operationd violatfans which Lessee cures or abates as pron^dy as practicd. Lessee 
shdl be soldy responsible for treatment of any water discharge caused by its operations, tf 
required by present or future law or regulation, which responsibiUty shaU survive tennination of 
diis Lease. 

6.4 Permite, Miny, PTany, j^ininpBni^neiir, niiries. Lessee shsU provide Lessor spermit 
map as a matter of information, fa AutoCAD fonnat or odwr digitd format acceptabfa to the 
Parties fiir any cod seams befag pennitted on the Leased Premises at dw tune of pennit 
submittd and at the time of any revisions and amendmente diereof. 

Lessee admowledges diat Lessor holds die Leased Fcemises for the puipose of 
maximizfag die roydty revenue generated dwrefirom and agrees that it wiU woric and mine dw 
cod fa a carefol, skillful and woiicmanlike manner with due regard for sdd puipose and fa 
accordance with general and deteil maps and plans of minfag and descriptions to be prepared by 
Lessee Qierefaafter coUectivdy caUed "Mfae Ptans") and wiU submit a copy of same to die 
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Lessor fa a AutoCAD or other digitd fonnat accepteble to die Paities. Ihe Mfae Plans shaU take 
into consideration die entue area proposed to be devdoped by Lessee, and shaU make suitable 
provisions fbr die reasonable and proper removd of dl the muwable and merchantebfa cod ficom 
the Leased Premises. No Mfae Plan shaU be proposed whicb, tf adopted, would render odierwise 
mfaeable and merdianteble cod unmfaeabfa or unnwrcfaantebte or substantiaUy morc difiUcult or 
expendve to nune. The Mfae Plans shaU be submitted to the Lessor at least dikty (30) days prior 
to the commencement of any operation on the Leased Premises, fa the event Lessor detoinfaes 
that the Mcae Plans submitted by Lessee fiail to comply widi any of dw teims of this Lease, 
Lessor shdl so notify Lessee, fa which event Lessee wiU modify the Mfae Plans to comply widi 
the tenns and conditions df diis Lease. No materid diange fa, modification of, or departures 
ficom any Mine Plans so qiproved shaU be made in die devdopment or operafion ofthe mfae or 
mfaes except punuant to modified NGne Plans submitted by Lessee to Lessor for die puipose of 
aUowing Lessor to detemiine diat sdd modification compUes with the terms of diis Lease. 
Should a dispute arise with resped to Lessor's and Lessee's duties, rigfate, and obUgatfans as 
identified herefa, dw dispute shaU be refened to aibitration purauant to and fa accordance vrith 
Section 10 of this Agreement, Lessor's right to notify Lessee that proposed Mfae Plans fail to 
comply with diis Lease is a right reserved soldy to proted Lessor's faterest fa die Leased 
Premises and to prevent waste and is not fatiended to give andshaU not be construed to give 
Lessor any control over Lessee's operations. Lessor shdl have no authority to detemiine die 
manner fa which or the mediods by which any of Lessee's minfag operations are to be 
conducted, dl of which shaU be soldy detennfaed by Lessee, extxipt to the extent the mdfaod of 
mining is limited by odier provisions ofthis Lease. 

During minfag operatfans, die Lessee shaU employ a competent minfag engfaeer, duly 
registered fa dw Stato of Montana, who shdl perfonn such suiface and underground wodc on the 
Leased Preinises as may be necessaty to esteblish boundaty and underground ccsiteol, and will 
keep at dw mine up-to-date. dear, accurate and detaUed maps or drawfags of woddngs, whidi 
maps or drawings shaU be available for on-site faspedfan by Lessor at aU leasondile times, 
subjed to reasonable prior notice to Lessee. The foUowfag documente shdl be furnished 
annuaUy by the Lessee, no fater than one hundred and twenty (120) days after the o d of each 
Lease Year (subjed to reasonable confidentiaUty restrictions): copies or reproductions of such 
m^s and drawings related to dw Leased Premises and Odier Lands, leasehold and suiface 
ownerahip/oontrol data, cunoit mfae plans and amendnwnte thereto, copies of dl driU hde 
records, indudfag logs of the holes and andysis of any samples taken, copies of any geological, 
geophysical. metaUuigicd and engfaeering pogiess reports, stodies, assays and nups which 
have been pr^ared by or for the Lessee insofar as such records peitafa to or concem dw cod or 
cod mine on the Leased Premises and Other Lands. 

6.51?'!''^''''- Tiam f̂re. Lessee shaU have die ri^t to use, occupy and distuib so miwh of 
the GNP Surface as may be reasonably necessaty, useful or convenient fa canyfag out the 
ptuposes of this Lease. As consideration for granting this rigjit. Lessee shdl pay Lessor as 
suifece damage paymente ddier a Surface Damage Stand-by Payment or a Surfece Damage 
Payment (each as defined herefa). Commendng on the Lease Date and on each anniversary 
thereafter as Jong asjdys Lease is fa force and effiect. Lessee shdl pay to Lessor an amount equal 
to m H H B I S ^ ^ ^ ^ Suiface acre (die "Surface Damage Stand-by Paynaent,") 
widi resped to GNP Surface acres not dwn currently befag used, occupied or distuibed by 
Lessee, tf Lessee decte to use, occupy or disturb any portfan of die GNP Surface, Lessee shaU 
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give Lessor one-hundred-eighty (180) days advance written notice (the "Advance Notice") 
identifyfag the portion of the Gra* Surface Lessee intends to so use, occiipy or disturb fa ite 
mfafag operations. The Advance Notice may be given at any thne and firom tune to tune widi 
resped to any portion of tbe GNP Surface. Lessee shaU, at dw time it gives each Advance 
Notice, pay to Lessor an amount equd t Q f | | | H H m i [ | | ^ e r GNP Surfiice acre (the 
"Surface Damage FBynient") for each GNP Sinfiace acre described fa th; Advance Notice. 
Such Surfece Damage Payment shaU be pdd annually by Lessee to Lessor on ot before each 
anniveraaty of the previous Suiface Damage Payment for each GNP Suifece aae dut Lessee has 
so dected to lise, occupy or distuib for so long as Lessee shaU use, occupy or distuib such acre, 
fa addition, for so long as Lessee is payfag dw Suifece Damage Payment with resped to a GNP 
Suifece acre. Lessee shdl leunburae Lessor fbr die annud red property taxes and assessmente 
applicdile to the GNP Sutface acre. Except as provided fa Sectfan 12, Lessee's obUgation to 
make Suiface Damage Stand-by Paymente and Suifece Damage Paymente shaU end upon 
tennfaatfan of this Lease. The Suifece Damage Payment shaU not be required and Lessee shaU 
not be obligated to make the Suifece Damage Payment or to give the Advance Notice fa 
connectfan with any exploration, prospectfag, permittfag, testing, suiveyfag or odwr pre-nune 
constradfan activities or operations conducted by Lessee on the GNP Surface. It is the fatent 
dut dw Suiface Danuge Stand-by Paymente and the Suifece Damage Paymente made by Lessee 
to Lessor shaU constitote fiiU compensation fiu aU damages arisfag fiom the use, occupancy or 
disturbance of GNP Suifiice; proviifad however, diat (i) dw payment of any Suifece Damage 
Stand-by Payment or Suiface Dama^ Payment shaU not dimfaish or otheiwise affed Lessee's 
obUgation to pay ite obUgatfans under the last paragraph of Section 5.2, and (U) fa die event 
Lessee's operations on GNP Surface shdl cause danuge to stmctures, fixbires, machfaety, 
equipment, othei peraond property, crops or vvater resources located upon or under tbe GNP 
Surfece ("Damages"), siicfa Damages shaU be negotiated bebyeen the Paities. tf die amount of 
Damages cannot be agrced, die amount shdl be detennined by aibitration fa accordance widi 
Section 10. fa the event Lessee pays Surfiwe Damage Paymente or Suifece Damage Stand-by 
Paymente or dwhr equivalent, to any other suifece owner fa dw Otter Credc Tracte Area fa an 
amount greater than what Lessor receives under this Lease, Lessee shaU immediatdy increase 
the amounte being paid to Lessor to equd die highest amount befag paid to any odier suifece 
owner fa the Otter Creek Tracte Area. 

6.6 Thnber. Anything contafaed fa this Lease to die contraty notwidistanding, dw Lessee 
shaU give notice fa writing to the Lessor at least six (6) months prior to dw start of any 
opentions authorized herefa which would require or result fa the displacemoit or removd of 
commeiddly vduable trees or tunber on the GNP Surface. The Lessor may, at ite dection, 
remove sudi trees or timber. Lessor shaU con^ete any haivesting operations for trees or timber 
{aior to start-up operations by Lessee, tf Lessor does n d remove such trees or timber widifa 
such six (6) month period, any damoge or destmction diereof shdl be deemed covered by die 
Suiface Damage Paymente described above. 

6.7 Other Obligations of Lessor. Any roydty-Uke payment or other burdens or 
obligations based upon the production of coal or use of die Leased Premises for nuning 
operatfans to wfaich the Leased Premises is subjed shaU be die sole obligation of Lessor and 
Lessor shdl fademnify, defend and hold haimfass Lessee ficom and against any daims or liabUity 
based on such a burden or obUgation. 
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fi H HYpa^ytri nr Ahatirfpned Cod. tf it is fbuud and reported to Lessee fa writing by an 
agent of Lessor that fa die progress of dw woric any areas of meidianteble and ihfaeable cod 
have been passed by or diandoned with die result dut cod has not been mfaed and removed, 
y/bicb fa accordance widi accepted oveiburden/cod ratfa criterion or fa accordance with good 
mhung practice should have been mfaed and removed, it shaU be die duty of Lessee, upon 
written demand and notice by Lessor, to retum as soon as possfale to sudi areas and mine and 
remove dw cod therefirom, or failfag so to do, to account for dw cod contafaed therdn and pay a 
Base Roydty on such passed by or abandoned cod fa die same manner as provided fa Section 4 
with the Cod Sales Price deteimfaed as tf die passed by or diandoned cod had been sold fa 
odier dun an arm's lengdi transaction. Should a dispute arise with resped to Lessor's and 
Lessee's duties, righte, and obUgations as identified fa diis Section 6.8. the dispute shaU be 
refened to aibitration pursuant to and fa accordance widi Section 10 of diis Lease. 

6.9 Records; fospgnrĵ n of PrBî i.<es Upon request of Lessor, Lessee diaUmdte 
avaUdile for Lessor's inspection and copyfag any and dl Lessee's correspondence widi 
government agencies or dqpactmente whidi pertafa to dw Leased Premises, or to operations 
undertaken or to be undertaken under diis Lease. 

Upon reasonable prior notice to Lessee, Lessor, duou^ ite duly audiorized agate, shaU 
at aU reasonable times at ite sole risk, cost and expense, and fa accordance widi ^pUcable safety 
rules, regulations and poUcies have the right to mter.the Leased Premises, inspect the same, and 
have siuveys made diereof to deteimfae tf aU die terms and conditions of dus Lease .are fidly 
complied with, and fior diese puiposes to use ficedy dw means of access to die Leased Premises 
and tbe wodcings diereof without hfadrance, but fa such manner as not unnecessarUy dr 
tmreasonably to fateifere widi the operation diereof Lessor agrees tp indemnify, d^md and 
hold haimless Lessee from and agafast any daims or liabiUty arisfag out of or resultfag fiom 
Lessor's exerdse of ri^te under diis paragraph. 

SECTION?. REMEDIES QFLESSOR. 

Lessor shaU have aU of die righte and remedies, at law or fa equity, granted by dw faws of 
die State of Montana to collect aU amounte due to Lessor under this Lease and to enforce dw 
odwr obligatians of die Lessee under this Lease. 

Lessee shaU be fa defeult tmdeir diis Lease tf (i) Lessee fails to pay, on or before dw day 
sudi payment is due, any payment required by diis Lease to be pdd and such faUure contfaues 
for fifteen (15) days after written notice to Lessee of sudi faUure fiom Lessor, or (U) Lessee feUs 
to keep or peifonn any covenant or condition, odwr than die payment of money, required to be 
kept or peifoimed by Lessee under diis Lease and the faUure contfaues for sixty (60) days after 
written notice to Lessee theieof is given by Lessor, provided diat Lessee shaU not be fa defindt tf 
Lessee shaU commence fa good fahh to reanedy said fdlure widifa such sbtty (60) day period and 
diereafter diUgentiy puraues d l commerdaUy reasonabte efforts to remedy dw ddault as soon as 
is practicabte. Upon default. Lessor may, at ite option, temunate diis Lease by notice to Lessee 
and re-enter upon and tdce possession of die Leased Premises and hold and possess the same as 
ite absolute property firee and dear of any claims of, by, or duough Lessee, and punue aity and 
d l odier remedies avaUable under die laws ofdw Stete of Montana for violation ofany covenant 
or condition ofthis Lease, and dl sudi remedies shaU be deemed cumulative and not exdusive. 
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No adion by Lessor pursuant to diis Sectfan 7 shaU inqiair the right to paymente due or accraed 
op to the time of temunation and re-entty hereunder, tf Lessee's default is the faUure to pay any 
fastallnwnt of the Execution Bonus, and Lessee fiuls to cure ite defeult widifa the fifteen (15) day 
curative period or upon any teimfaatfan of this Lease, then aU impaid instdlmente of the 
Execution Bonus shaU be accelerated and become imnwdutdy due and payable. 

Notwithstanding die preceding paragraph, tf Lessee disputes an aUegation by Lessor of a 
breadi of this Lease, dw dispute shaU be submitted to aibitration purauant to Section 10, and tf 
die aibitiation awaid determines diere is a breach. Lessor shdl not have dw rigbt to temunate the 
Lease and re-enter die Leased Piemises tf Lessee pays dl amounts owed withfa fifteen (15) days 
after the aibitration award is issued and tf Lessee commences fa good faith to remedy any 
breach, odier than the payment of money, withfa suty (60) days after issuance of die award and 
thereafter dUigently puraues aU commerciaUy reasonable effotte to remedy dw default as soon as 
is practicable. 

AU date fa Lessee's possession or control, of evety kind and description, which has not 
prevfausly been ddivered to the Lessor, rdatfag to dw Leased Premises, fadudfag but not 
limited to geologic and hydrologic data, repoite, maps, logs, cod reserve infbmuition, tide 
information, environmental studies and reporte, mfae mqis, geotecbiucd data, isopacfa naps 
pertafaing to overburden, sulfur, ash, sodium, heat content, and undamaged drill cores and other 
pertfaent date rdatfag to die Leased Premises and the cod underlying tbe Leased Premises shdl 
be ddivered to the Lessor whhfa dihty (30) days afier tbe temunation or expiration of this Lease, 
provided that Lessor must bear aU reasonable coste associated widi the provisfan of such date to 
Lessor. 

SECTIONS. ASSIGNMENT OR SUBLETTING 

Excqit for a Pennitted Transfer, as defined bdow, Lessee covenants and agrees diat it 
wiU not seU, assign, subtease, mortgage, pledge or odierwise transfer or encumber (collectivdy a 
'Transfei" and die odier party or parties to die Transfer a 'Transferee") diis Lease or any ri^te, 
intereste or estetes. created by this Lease or aU or any portion of the Leased Premises, either 
voluntarily or by operation of law, without having first obtefaed dw written consent of Lessor, 
which may be arbitrarily withheld. 

Provided, however, that the prahibitfans fa die precedfag paragrqih are subjed to tbe 
foUowfag Pemiitted Transfera: 

' a. Any Transfer to an "affUiate" of Lessee herefa iŝ a Pennitted Transfer, and for 
puiposes of this Section 8 an entity is an "affiliate" tf more dian fifty pacent (50%) ofdw equity 
fatereste and voting power ofthe entity to which diis Lease is befag transfened is owned or 
controUed by die same fadividud(s) or entity(ies) who owned or controUed more than fifty 
percent (50%) of die equity fatereste and votfag power of Lessee on die Lease Date. 

b. Any Transfer to a Reputeble and Pmdent Cod Mfafag Company is a 
Permitted l^ransfer. A "Reputable and Pmdent Coal Afinmg Company" sbaU mean any 
entity, or ite parent or affUiate that over die diree (3) yean immedutdy precedfag die date of 
such Pennitted Transfer (i) has produced not less dun five (5) miUion tons of cod fa die United 
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Stetes, whedier diredly anii/or fadirecdy duough ite whoUy owned subddiaries or contract 
minera or predecessor companies on an annualized bans; (U) has iwt filed a voluntaty 
bankraptcy proceeding or been declared a bankrapt; (iii) lus not been blodced by any 
govemmentd audioiity from holdmg any necessaty mfaing permite; (iv) has not had any teases 
for cod reserves terminated or forfeited as a result of uncured ilefetdte under such leases and 
(v) has a nd wordi of $250,000,000 or more on a consolidated basis. 

c. Any Transfer to an exdiange traded pubUc coinpany is a Pennitted Transfer. 

d. Any Transfer to a lender or group of lenders to Lessee wberefa Lessee is 
pledgfag or encuniberfag ite leasehold interest fa diis Lease as security fin or fa retum for the 
loan and said loan oi financfag is fa an amount fa excess of $10,000,()0d, is a Permitted Transfer; 
provided, however, that dw lender may not siibsequently Transfer sudi intereste to any entity 
odier than a Rqniteble and Prudent C3od Nfining Company. 

A "Transfer a t ControF' of Lessee or ite pemiitted transfiBree (deteimfaed fa accordance 
with die preceding provisfans of diis Sedion 8), ddwr vduntarily or by operation of law, shdl 
constitute a Transfer of the Lease undar diis Section 8. "Transfer of Confrol" as used fa die 
precedfag sentence shaU indude a Transfer of suffident fatereste to vest more dian fifty percent 
(50%) of Lessee's equity fatereste or votfag power (or the equity intereste or voting power fa ite 
permitted fransfeiee) fa peraons or entities Miriio arc difterait dun diose penons or entities which 
direcdy own more than fifty percent (50%) of Lessee's equity fatereste or votfag power (or with 
resped to a permitted tran^iBree, those persons or entities wlddi direcdy own more dian fifty 
percent (50%) of die equity fatereste or voting power of such pemiitted transferee as of dw. 
effective date of such permitted l̂ ransfBr. 

Accordingly, a Transfer of Control dull have occuned whenever more than fifty percent 
(50%) of Lessee's equity fatereste or voting power (or die equity intereste or voting power fa ite 
peimitted transferee) shdl become subjed to the dired ownerahip of a person or entity or group 
of related peraons or entities who are different dun those peraons or oitities which diredly own 
Lessee's equity fatereste of votfag power oo dw Lease Date (or with respect to a pennitled 
transferee, diose peraons or entitws whidi directiy own more than fifty percent (50%) ofthe 
equity mtereste or votfag power of such pennitted transferee as of the effective date of sudi 
pennitted Transfisr). Notwidistandfag anythfag herefa to dw confraty. a Transfer of any or aU of 
dw votfag power or etjuity intereste fa any parent entity that directiy or fadirecdy owns Lessee 
diaU not constitute a Transfer hereunder nor require Lessor's consent. 

fa die case of a Transfer to which Lessor has consented or which is a Pennitted Tiansfer, 
Lessee wiU firat obtafa and present to Lessor a covenant of assumption by die Transferee, , 
wherefa such Transferee expressly agrees to and widt Lessor to assume and be bound by aU of 
the covenante, terms, conditions wd provisions hereof to die same extent as tf said Transfieree 
had been named as die origind Lessee. 

Any such Triinsfer to which Lessor has consented or which is a Pemiitted Transfer shaU 
not reUeve Lessee firom ite obUgations to conqdy with aU the covenante, terms, conditions and 
provisions of this Lease, unless otherwise agreed fa writfag by Lessor, fa die event Lessor 
consente to any 'Transfer, such consent shdl not rdieve Lessee and/or any Transferee ficom 
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securing Lessor's written consent to any further Transfer whidi is not a Pemiitted Transfer, nor 
shaU any such consent be construed as a consent to any furdier Transfisr, odier dun a Pennitted 
Transfer, or as a wdver of any portion of this Section or of Lessor's rigjhte hoeunder. 

Upon dw occunrence of any sudi Transfer, which is not a Pennitted Transfer, widwut die 
prior written qiprovd of Lessor, Lessor shaU have the option to temunate this Lease by servfag 
written notice on Lessee of ite dection so to do. 

Any direct or indued Transfisr or Transfer of Control fa vidation of diis Section 8 shdl 
be null and void and shaU have no force or effect 

SECTION 9. WAIVERS AND RELEASES, ETC. 

No waiver, rdease, modification, or amendment of any of the terms, conditions, or 
provisions of this Lease shdl be vdid or sd up or reUed upon by Lessor or Lessee, or offoed by 
eidier of sdd parties fa any judicid proceedfag, arbitration proceedfag or othenvise, unless the 
sanw is fa wnting duly exercised by Lessor and Lessee. The fiulure to exercise any right upon 
nonperfiomunce shaU not be constriied as a wdver of die right to fasist on subsequent 
peifoimance of the terms and conditions hereof. 

SECTION 10. ARBITRATION. 

fa the event of a disagreement or dispute between dw parties hereto arisfag tmder or 
related to diis Lease or Lessee's operations hereunder, indudfag disagreemente or disputes 
regardfag mattera requiring tbe muted agieement or consent of die Lessor and Lessee under diis 
Lease, such disagreement or dispute shaU be submitted to three (3) competent and disfaterested 
arbitratora fa the foUowing manner. The party desufag such aibitration shdl sded ite arbitrator 
and give writtm notice thereof to die odier party, and shaU fa sudi notice state predsdy dw 
nutter or mattera which it is proposed to bring befbre the arbitratora. and ody dw mattera so 
steted shaU be considered and dedded by dwm. tf the party recdvfag sudi notice diaU feU to 
name an arbitrator withfa fifteen (15) days after notice as aforesdd has been given to it, dw 
aibitrator named by die party givfag such notke shaU name and appofat an aibitrator fior and fa 
behatf of dw party so fa default, and the aibitrator so named and appbfated shdl have die same 
power and audiority as tf he had been appofated by such party. Prior to the appofatmmt of a 
diird aibitrator, as herdnafier sd forth, eadi party shaU submit to both arbitratora above-named a 
detaUed statement of their last and find positions on dw mattera to be aibitrated withfa fifteen 
(15) days after the appointment of a second arbitrator. The arbitratora so diosen shaU appofat a 
diiid aibitrator, and fa the event diey are unable to agree on such appofatment, the appofatment 
of the third arbitrator may be made by die Chief Judge of the Federd Distrid Court fbr die 
District of Montana on the appUcation of ddier of die parties hereto. The duee (3) aibitratora 
shaU unmediatdy iqion their sdection hear and dedde die question or questions submitted for 
aibitration and shaU give to each of die Parties hereto reasonabte. notice of die time and dw place 
fa BiUfags. Montana of dieir meetfags, and reasonable oiqioitunity fior the production of 
evidence. After hearing bodi parties, die arbitratora shdl promptiy make an avrard fa writfag 
upon die question or questions submitted and shaU ddiver a copy of such award upon each party 
hereto, fa making thehr award, the arbitratora shaU choose one (1) of the detailed stetemente 
submitted by die parties hereto as above set forth and shaU not otherwise render any awsiid. The 
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award of such arbittatora, or a majority of them, duU be find and bindfag upon die parties 
hereto, and dw sdd aibitratora or a majority of them, sUaU, fa didi award and as a part diereof, 
decide by whom and fa what proportion the coste of such aibitration diaU be bome and pdd and 
the amount of sudi coste. Neidier party hereto shaU have or enforce any rig^ or remedy against 
the odwr fa resped of any matter herefa made the subject of arbitratfan, untU such matter shdl 
have been submitted to and decided by aibitration fa dw manner above provided, and dwn only 
fa accordance widi such decision fa aibiteatian. The judgment on die award rendered by dw 
arbitration may be entoed fa any court having jurisdiction. All aibitration shaU be conducted fa 
accordance t x ^ die Montana Untfoim Aibitration Ad and, to tiw extent not inconsistent widi 
die Montana Untfoim Arbitration Ad, fa accordance with dw Commercid Arbitration Rules of 
the American Aibitration Asisodation. fa agredng to dw mediod of dispute resdution sd forth 
fa diis arbitration dause, the parties spedficaUy admowledge that eadi prefiers to resolve 
disputes by aibiteatfan rather dun through die foimd court process. Fbrther, each of them 
undentands that by agreefag to aibitration eadi of diem is wdvfag dw r i ^ t to resolve disputes 
arisfag or lefating to this Lease fa Court by a judge or jtuy, the right to a juty trid, die right to 
discovety avaUabte tmder the Montana Rules of CivU Pnicedure, the right to findmgs of feet 
based on the evidence, and the right to enforce the law applicable to any case arisfag or refatfag 
to diis Agreenwnt by way of appeal, excqit as aUowed under the Montana Untfoim Aibitration 
Act Eadi of them also acknowledges that each has had an opportunity to consider and study this 
aibitration provisfan, to consult vrith counsel, to suggest modification or changes, and, tf 
requested, has received and reviewed a copy of die Montana Untform Arbitration Act 

SECTION XL NOTICES. 

AU notices or other communications retjuiied or pemiitted by diis Lease shaU be fa 
writfag and shaU be deemed given when personaUy setyed, or fa lieu of sudi peraond service, 
five (5) days afirar deposit fa dw U.S. MaU, firat dass, postage prepdd, certified, or on dw next 
busfaess day tf sent by reputable overnight courier, provided recdpt is obtafaed and charges are 
prepdd by dw deUverfag party, or on die date of dectionic recdpt of transmission tf sent by 
facsimUe, piovided that tf such date is not a busfaess day, then on die next busfaess day. Any 
notice shaU be addressed as foUows: 

To Lessee at: 

One CityPlace Drive. Suite 300 
St. Louis, MO 63141 
Attention: President 
Phone: (314)994-2700 
Fax: (314)994-2940 
Email: dnimerty@aichcoal.com 

With copy to: 

One CityPlace Drive. Suite 300 
St. Louis. MO 63141 
Attention: General Counsel 
Phone: (314)994-2700 
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Fax: (314)994-2730 
emdl: bjones@archcoaI.com 

and to Lessor at: 

601 Jefferson, Suite 3600 
Houston, TX 77002 
Attention: Charles Kerr 
Phone: 713-751-7590 
Fax: 713-751-7591 
Email: ckenr@piplp.com 

with copies to 

601 Jefferaon, Suite 3600 
Houston. TX 77002 
Attention: Wyatt Hogan 
Phone: 713-751-7516 
Fax: 713-751-7517 
EmaU: whogan@nrplp.com 

5260 Irwm Road 
Huntfagton, WV 25705 ' 
Attention: KevmWaU 
Phone: 304-522-5757 
Fax: 304-522-5401 
EmaU: lcwdl@wpplp.com 

Any party may change ite address for puiposes of this Section by givfag notice of sudi change to 
tite other party fa a mannei provided fa diis Section. 

SECTION 12. RECLAMATION. 

Lessee shaU peribim dl activities necessary to redaun and restore dw Leased Premises 
as required by aU appUcdite federd, state and locd faws, rules, regulations, ordera and 
ordfaances and the period during which sudi activities occur on the Leased Premises, or on 
Odier Lands shdl be referred to as dw "Period of Redamatfan Activity." Durfag die Period of 
Redamatimi Activity, Lessee shdl have fuU access to and control of the portions of die Leased 
Premises to wfaich access is necessaty or desirabte to achieve die restoration or redamation 
required to protect and secure rdease of ite qipUcable bond commitments, aU widiout undue 
faterfierence ficom Lessor. During the Period of Redamation Activity and untU rdease of dl of 
Lessee's reclamation bond(s) covering die Leased Premises or Odier Lands, tf any. Lessee sbaU 
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continue to pay Lessor eidier a Suifece Damage Standby Payment or a Surface Damage 
Payment, as qiplicabfa, fa accordance with Section 6.5 for those GNP Surfaiw acres to whidi 
Lessee retains access and oonteol fa oidei to complete ite reclamation and restoration obligations. 
Any Suifiwe Damage Standby Payment or Surfece Damage Payment, which was being paid prior 
to dw termination of tiiis Lease shaU contfaue to be pud at die tunes provided fa Section 6.5, and 
any Suifece Damage Standby Payment and Suiface Damage Payment not befag pdd prior to die 
tennfaatian of diis Lease but wfach are required to be paid for ^ e fiist tune pursuant to diis 
Section 12 shaU be pdd by Lessee to Lessor on or before the expiration of 90 days from and 
after dw terininatfan of this Lease, and annuaUy diereafter on die sanw date untU Lessee notifies 
Lessor fa writing tiut access and control are no longer necessaty. The terms and providons of 
diis Section 12 shaU survive the fiaiieiture 01 other termfaation of this Lease. Lessee shaU 
diUgendy punue aU of iu obUgations under this Sedion 12 and diUgentiy complete those 
obligations. 

S E C n O N i a . WARRANTY. 

The Lessor, for iteetf, ite successora and assigns, does hereby covenant and agree with dw 
Lessee, subjed to die exceptions and reservations herefa set fordi, subjed to grazing leases, 
huntfag righte, and other leases and licenses, as weU as to easemente and righte of way, as Lessor 
may previously have entered fato or granted, and subject to such limitations, restrictions and 
defecte fa Lessor's titie to dw Leased Preinises as were fa existence at dw time of Lessor's 
acquisition of titie to the various tracte comprising the Leased Premises, dut upon die ptyment 
of dw rentals, royalties and other amotmte due to Lessoi tmder this Lease and die perfbrmanoe of 
aU and singular the covenante and agreemente aforesdd, said Lessee shdl and may peaceably 
and quietiy have and enjoy sdd Leased Preinises for and during the teim of this Lease, and for 
die purposes of this Lease, firee firom any hfadrance by the Lessor, or any peison or entity 
riaimmg by, tiuough and under Lessor, ite successon or assigns. Lessor wanante diat aU leases, 
licenses, huntfag ri^te, easemente and rights-of-way refermced fa the precedfag sentence to 
yiMA Lessor is a party or of which it has knowledge are listed on Exhibit D attadied hereto and 
that Lessoi has piovided Lessee with copies of aU such leases, Ucenses,.hunting rig^, 
easemente and righte-of-way. Lessor does not warrant generally ite titte to dw Leased Premises 
but wairante only, subject to the matters set forth fa dw precedfag sentences and subject to 
mattera as. to which Lessee has knowledge as of die Lease Date, that neidier it nor anyone or 
entity daimfag by, duougfa and under dw Lessor, has done any ad to encumber dw tides which 
it acquired to the various tracte oomprisfag the Leased Premises since ite acquisition of sdd 
tracte which would materidly fatecfere widi dw operations of the Lessee hereunda. 

SECTION 14. SUCCESSORS AND ASSIGNS. 

AU covenante, agreemente, and conditfans herefa sd forth to be petfinmed by or on 
behdf of Lessor or Lessee shaU bfad their respective successora and assigns, whedier so 
expressed or not, and shaU fauze to die benefit not only of Lessor and Lessee, but also the benefit 
of their respective successors and asdgns, but diis Section sfaaU not be constmed to modify the 
provisions of Section 8. 

23 

63 



S E C n O N l S . REMOVAL OF PROPERTY. 

Lessee, having peifomwd d l die terms and conditions of tliis Lease to be by it peifbmwd, 
and havfag mined aU the merchanteble and mineable cod herefa demised shaU, widifa s « (6) 
months dwieaftei, remove any and d l mobUe fainfag equipnwnt and peraond property ownol by 
Lessee, and shaU remove fi»m the GNP Siitfece any and dl improvemente, buildings, or other 
structures pfaced diereon by Lessee during the teim hereof, tf dw Lessee shaU fdl to remove any 
of the mobUe minfag equ^ment and peraond property described above widifa sdd six (6) 
months, dwn at Lessor's option the same shdl dioeupon be and become dw absofate property of 
Lessor. 

fa dw event thu Lease Is teiminated for any reason prior to removd of aU merchantable 
and mfaeable coal, aU buildfags, structures and unprovemente then affixed to dw Ijeased 
Preinises, at Lessor's option, shaU be and become the propeity of Lessor, but mobUe mining 
equipnient and peraond property of Lessee shaU leniafa die pniperty of Lessee; provided, 
however, diat tf die Lessee fiiils to remove the sdd mobUe mining equipment and persond 
pniperty withfa six (6) mondis after such temunation of diis Lease, dien, at Lessor's optfan, dw 
same shdl diereupcm be and become the absolute pioperty of Lessor. 

fa die event Lessee acquires any surface or minerd ri^ite or devdopment righte widun 
the Otter Creds. Tracte Area not cunentiy owned by Lessor, (coUectivdy, '*Other Pinpeity"), 
Lessor is herdiy granted the r i^ t , upon any tenninatfan, asdgnment, subleasing, or any otiwr 
surrender of any of the Odwr Property, if this Lease has termfaated. or tf Lessee fatends to 
temunate OT dlow this Lease to temunate, to require Lessee, at Lessor's sole option and tmder 
conditions it reasonably deems accepteble, to assign, tease, sublease or odierwise transfer such of 
die Odwr Property as Lessor designates, provided that Lessor shdl compensate Lessee fax dw 
foil maiket vdue of such designated Other Property, tf, prior to the expiration of Ifae Stete of 
Montana Leases, Lessee tenninates, sunenden or otherwise abandons ite rigfate widi respect to 
any suifece or mineid righte or devdopment rigjhts withfa dw Otter Credc Tracte Area and tf diis 
Lease Is teiminated, at Lessor's sole option and under conditions it deems accepteble. Lessee 
shaU asdgn aU right, title and faterest fa and to the State of Montana Cod Leases to Lessor. 

SECTION 16. TRANSPORTATION OF COAL MINED FROM ADJACENT TRACTS. 

Lessee shdl have the right (to die extent of Lessor's ownership) firee of any diarge or 
payment to transport fordgn cod fato, over or through the Leased Premises. For puiposes of diis 
Section, the term "foreign cod" sbaU mean any cod dher than cod mined firom die Leased 
Premises or any other properties under lease to Lessee ficom Lessor. 

SECTION 17. ABSTRACT. 

Lessee, at ite option fa its discretion, nuy record an abstract ax memorandum of diis 
Lease and Lessor shaU cooperate fa aU respecte to execute sudi abstrad or memorandum. 
Lessor and Lessee may execute amendnwnte to dw abstrad or memorandiun fa each fastance as 
reasonably requested by Lessee. 
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S E C n O N l S . ENTIRE AGREEMENT; AMENDMENTS. 

This Lease constitutes die entire agreement between the Lessor and Lessee respectmg ite 
subjed matter. Any agreement, tuderatanding, or lepresentetion respecting die Leased Ptemises 
or this Lease not expressly set forth fa this Lease or fa a subsequent writfag signed by bodi 
parties, is nuU and void:. This Leaise shaU not be modified or amended except fa a twitfag signed 
by bodi parties. No purported modification or amendment, indudfag, without lunitation, any 
oral agreenwnt (even tf supported by new consideration), courae of conduct, or absence of a 
response to a unilaterd communication, shaU be bfading on ddier party. 

SECTION 19. GOVERNING LAW. 

This Lease shaU be governed by and intetpreted fa accordance widi die fatemd laws of 
the Stato of Montana, not fadudfag a dioice of laws rules that vrould cause it to be govemed by 
the laws of anodier jurisdiction. 

SECnQN20. PARTIAL INVAUDITY. 

Should any providon of this Lease be held fa a ffad and unappeafable decision of a cotut 
of compdent jurisdiction or by arbitration fa accordance with Section 10 to be eidier favdid, 
void or unenforcedile, the remdnfag provisions of this Lease shaU reniafa fa foU force and effed 
and unimpdred by die holding. 

SECTION 21. NO PARTNERSHIP. 

Notfaing contained fa this Lease shaU be construed to create an assodatfan, jomt venture, 
tnist or partnership covenant, obligation or lidiility on or witfa regard to any one (1) or more of 
the paities to diis Lease. 

SECTION 22. ATTORNEYS'FEES. 

tf dther party brfags any action or proceedfag against die other (fadudfag any cross-
complafat, counterdaim or diiid party daim) to enforce or fateipret this Lease, or otherwise 
arisfag out of diis Lease, tiw prevaUing party fa sudi action or proceeding shaU be entided to ite 
coste and expenses of suit, iiwludfag reasonable attorneys' fees and accountante' fees, wfaich 
sfaaU be payable wlietfaer or not sucfa action or proceedfag is prosecuted to judgment For 
purposes hereof, the term "prevaUmg party" fadudes a party who dismisses an action for 
recovery fa exchange for payment of die sums dlegedly due, perfonnance of covenante dtegedly 
breached or consideration substantiaUy equd to the reUef sou^t fa die action. 

SECTION 23. COUNTERPARTS. 

This Lease may be executed witfa counteipart signatere pages and fa duplicate origfaals, 
each of which shaU be deemed an origfad, and dl of which together shdl constitote a sfagle 
fastrument. 
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SECTION 24. CONSTRUCTION AND INTERPRETATION. 

The headfags of die sections of this Lease are not part of diis Lease and diaU have no 
afifed upon the construction or fateipretation of any part of diis Lease. Unless the context 
requires odierwise, references fa this Lease fo sections, subsections or exhibite refen to dw 
sections, subsections and exhibite ofthis Lease. Unless tfae context requires otfaerwise, 
refierences to a "party' or "parties" lefen to Lessor or Lessee, or bodi, as the context mty 
require. The word "fadudfag" shaU be construed fa ite fadudve sense, and not fa limitation, 
vibeAier or not language of non-Umitetions (such as "widiout limitation") is used widi reference 
diereto. AU provisfans of diis Lease bave been negotiated by Lessor and Lessee at anns-lengtb. 
This Lease shdl not be construed fbr or against eidier party by reason of die aflthorahip or 
aUeged authorship of any provision of this Lease or by reason of dw status of dw respective 
parties as Lessor or Lessee. 

SECTION 25. FORCE MAJEURE. 

When used herefa, "Force M^eur^ ' means any cause beyond die control of die Lessee, 
whidi may indude, without limitetion, acte of God, acte of pubUc enemy, insunections, note, 
labor disputes, fires, explosions, floods, fatenuptions to transportetion of Cod faduding raUcar 
or barge shortages, embargoes, ordera or acte of civU or militaty authority or of any 
govemmentd body havfag jurisdiction and authority over the Lessee or the Leased Premises or 
Lessee's wodc force or Lessee's customera, maiket conditions, or odier causes which prevent dw 
mining or deUvcty of Cod or the acceptance, transportation or utilization of Cod by the Lessee 
or ite customera. Subject to the notice providons set fordi bdow, fa dw event of Force Majeure, 
Lessee's obUgations hereunder, whii^ are jpievented by the Force Majeure, pther than payment 
obUgations, shaU be suspended during the Force Majeure provided that (A) if occurring during 
the Primaty Term prior to tfae fint occurrence of commerdd production, tlie period of dw Force 
Majeure shaU be added to the Primaty Term provided that the Pcinuty Tenn may not be 
extended by reason of one (1) or nwre conditions of Force Majeure for longer dten a cumulative 
period of three (3) yeara; or ^ ) tf occuning after die firat occuirence of commerdd production, 
diis Lease shaU not teiminate as a restdt of die disence of cod produdion during the peiiod of 
Force Majeure, and the period of Force Majeure diaU be added to any time period widifa which 
produdion must be resumed fa orda for this Lease to remafa fa effect and die time period for die 
performance of any obligation of Lessee (other than a payment obUgation) or for the exercise of 
Lessee's ri^te, provided diat dw additions to the time poinds referenced fa this clause (B) by 
reason of one (1) or more conditions of Force Majeure shaU not exceed a cumulative period of 
duee (3) yeara. Lessee shdl give Lessor notice (i) of dw Force Majeure widifa 20 days after die 
date d^e Lessee claims commencement of die Force Majeure, and (U) promptiy upon die end of 
die Force Majeure. Lessee shaU diUgentiy woik to diminate the effect of the Force Majeure. 

SECTION 26. PARTIES' ORGANIZATION AND AUTHORITY. 

Lessor vranante dut* (i) Lessor is a lunited paitnerahip ddy organized and vaUdly 
existing fa good standfag under the laws of die State of Ddaware, and has audiority to own and 
lease properties, conduct ite business, and enter into this Lease and consummate die tcansactions 
oontempfated hereby; and (u) fiiis Lease has been duly and validly audwrized, executed, and 
deUvered by or on bdiatf of Lessor and constitutes the vdid and bfadfag agieement of Lessor, 
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enibioeable fa accordance with ite tenns; the petfoimance of diis Lease and die consummation of 
die transactions contemplated herdn and die fulfillment of the terms hereof, do not and wiU not 
result fa a breadi of any of the teims and provisions of, or constitote a defadt under, any stetete, 
indenture, mortgage, deed of trast, votfag trust agreement, note agreement, lease, or other 
agreement or fastrument to wfaich Lessor is a party or by which Lessor or any of ite property is 
bound, or under any mle or regulation or order of any court or other govenunentd agency or 
body appUcable to Lessor or any of ite properties, ami no consent, ^ r o v d , anihoiization, or 
order of any court or govemmental agency or body has been or is required for die execution and 
ddivety of diis Lease, or for die consummation of the transactions contemplated herdiy. 

Lessee wanante diat: (i) Lessee is a ooiporation duly organized and vaUdly existing fa 
good standfag under the laws of die Stete of Ddaware, and has audiority to own and lease 
properties, condud ite busfaess, and enter fato this Lease and consummate dw transactions 
contempUued hereby; and (u) diis Lease has been ddy and vdidly audiorized, executed, and 
deUvered by or on behatf of Lessee and constifates die vdid and bfadfag agreement of Lessee, 
eofocceabte fa accordance widi ite terms: dw perfonnance of diis Lease and dw consiunmation of 
tfae transactions contemplated herefa and tfae fblfiUment of die terms hereof, do not and wUl not 
result fa a breadi of any of ± e terms and provisions of, or constitute a defieuilt under, any stetete, 
indentiue, mortgage, deed of trust, votfag tmst agreement, note agreement, lease, or odwr 
agreement or fasfrunwnt to wliicfa Lessee is aparty or by wfaidi Lessee or any of ite property is 
bound, or under any rule or regulation or order of any court or odwr govemmentd agency or 
body applicable to Lessee or any of ite properties, and no consent, approvd. autfaorization, or 
order of any court or govemmentd agency or body has been or is requured for die executfan and 
deUvety of dus Lease, or for the consummation ofdie bransactions contemplated hereby. 

IN TESTIMONY WHEREOF, die parties hereto have caused dus Lease to be executed fa 
thdr respective names by their respective representatives diereunto duly audiorized, dl as of dw 
day and year firat above written. 

Executed fa duplicate. 

Great Northern Properties Limited 
Partnership 
By: GNP Management fac, ite general 

partner 

By: 
Name: 
Titte: P r * j t ; t l ^ 

Ark Land Company 

By: < 2 ^ 2 
Name: 
Titie: 

lOAUea 
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STATE OF i - ^ ^ 

of jMrh Coimty ms 
ss. 

) 

Tius instnunent vaas adm 
aioQhy Cka^Ui U j L t r 

admowledged before me on die l ^ n day of n / a f V O » ' ^ . 
.of 

GNP Management, fac. which executed this fastrumed as die generd partner of Great Northem 
Properties Limited Partnership. 

(SEAL) 

MARVEIXENARBUtaaB 
f M r 00MM88I0N EXPIRES I 

_ J U i y 28,2012 

M^^^BtU'dCUJ^*'^ 

[Type or Rint Name] 
Notary Public for the Stete of h*4tJf 

at l i^Jof^ Residfag L. ^ - - , ^ 
My Conunission exoiies: ^/agy^/g.. 

STATE OF / / / ^ 5 o t ^7~ i ) 

Countv of -<-< L ^ i f i S ) 
ss. 

This instiument was acknowledged befoire me on dw / ^ — day of / / f i i / i ^ S e ^ " ^ 
2009, by D ^ ^ / l ^ ZT. 

: Jmowledg( 
Vr^br> as 'P l2 .^JSf^ jSA/r " nf 

Aric Land Conquny. 

(SEAL) 

. Noowr 
^SBVL 

MAFrraHAMLTON 
MyCmniisstonBqifm 

SeplnibarKSOII 
StLnbCilir 

)«0741878S 

[Type or Print Name] 
Notaty Public for die Stete of ^ 0 
Residfag at "SrT C v //V< , 
My Commission expires: 9 / * ' / / ^ ^ ^ / ' 
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5602 Hesper Roail 

. ^ ^ ^ Hydromrtrics,inc.* TSSŜ IIS 
^ ^ m J ^ ^ Consulting Sdentists and Engineers Fax:(406}6S6-89i2 

www.byilniiietiics.coin 

July 14.2010 

Mr. Chuck Ken, President 
Great Nordwm Properties LP 
601 Jefferson Street. Suite 3600 
Houston, TX 77002 

Re: OtterCreek 

Dear Mr. Kerr 

Ark Land Company (Ark), an afiUlate of Arch Cod, fac, has leased certam cod reserves fiom Great 
Nordiem Properties I S (C}NF) and tfae State of Montana at Otter Creek, Powder River County, Montana. 
Arch Cod fac. has fiirmed a new subsidiary. Otter Oedc Cod LLC, to develop this cod reserve. 
Hydrometrics, fac. of BUUngs, Montana, is assemblfag a Notice of fatent to Prospect on behatf of Otter 
Creek Coal, LLC on suifrce properties owned by Great Northern Properties LP and leased to Ark. These 
properties comprise some 4910.56 acres, and are enumerated u Exhibit B of die lease ageement 
between GNP and Ark dated November 12,2009. 

Prospectfag activity will consist of environmentd baselfae stedies, and subjed to futher pennitting by 
die Nfontana Dqxtrtment of Environmentd Quality (DEC^, instaUation of monitorfag wells and 
exploration drillfag. 

DEQ nUes at ARM 17.24.1018(4) spedfy that an owner of sur&ce on which prospectmg will occur must 
be iwtified that DEQ sbaU make favestigations and mspections necessary to ensure compliance widi tfae 
Montena Strip and Underground Mfafag Act, appUcable rales and permit conditions. The purpose of diis 
letter is to provide that notificatfan. 

Please contect Dave Simpson (406) 933-S384 or mysetf if diere are any questions regarding this 
rwtification. 

Sfacerely, 

Heidi J. Kaiser 
Project Manager 

MUw Rowlands, Otter Oeek Coal, LLC (via e-mdl) 
Dave Sunpson, Simpson and Assocides, LLC. (via e-mdl) 

IUPRQiECTSVOT1tCR\NOIVL_aNPKeir7l3jloc 
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ExhibitA 
Otter Creek Tracts Area 
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EXHIBIT-3" 
LEASED PREMISES 

COAL 

Oiler Creek TraalU 

TnwndiiD 3 South. Ranee 45 Eflgt Pnwtler River County. Montana 

Sei:lioii25: 
Seclioo27: 
Secdim 35: 

All 
All 
All 

64aoo 
64aoo 
64aoo 

TownahipASouBi. Ranee 45 East Powder River Countv. Montana 

Setttion 1: Lots 1,2.3.4, SaN/2, S a (AU Fri) 
Section 3: Lots 1.2,3.4, S/2NAZ, S/2 (All Rrl) 

630.96 
627.96 

oner Cieeic Tract #2 

Townatiip 4 South. Ranpw AS Pact Pnwtler River Countv. MoMaiia 

Sectioflll: All 
Section 13: Lots 1 ,2.3.4.5.6,7,8. NC (All M ) 
Section IS: E/2. E/2SW/4. NEMNW/4 
Section IS: SEMNW/4 (S0« Coal) 
Section 22: SW/4NE/4, E/2NW/4 
Section 23: Lots 1.2.3.4, WA, W/2E/2 (All Fri) 
Seetion2S: Lots 1.2,3.4, S. 6 .7 .8 . S/2 (All Fri) 
Secdon 35: E/2. E/2W/2. NW/4NWA4 

6wm 
S97.01 
440.00 

120.00 
674.24 
647.97 
520.00 

OUer Creek Tract #3 

Township 4 South. Raim»ff ^^ ffjf, Powiler River Countv. Montana 

Secdon 5: Lots 1,2.3.4. S/2N/2, S/2 (All Firl) 
Section 7: Lots 1.2.3,4. S/2 (All FH) 
Section 9: W72.SW/4SE/4 
Section 9: SE/4SB/4 (S0« Coal) 
Section 10: SWMSW/4 (509b Cbal) 
Section IS: W/2NW/4 (50% Coal) 
Section IS: W/2SW/4 
Section 17: Lots 1,2.3.4,5.6. Fri E/2 (All Fd) 
Section 21: All 

623.00 
532.28 
360.00 
40.00 
40.00 
80.00 
80.00 

439.31 
640.00 

TOTAL COAL MD^ERAL ACRES 9.692.73 
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Quer Creek Tract »1 

None 

LEASED PREMISES 

SURFACE 

QttffpeefcTrqc^ff 

Township 4 South. Ranee 45 East Powder River Countv. Montana 

Section 10: SaSE/4. SEMSW/4 
Section 13: Lots 1.2.3.4.5,6,7.8, N/2 (AURrl) 
Section 14: W/2 
Section IS: EO. E/2SW/4. E/2NW/4 
Section 22: NE/4.E/2SW/4.R]SE/4,S2NW/4 Less 2.88 Ac Rd 
Section 23: Lots 1,2,3,4, W/2. W/2E/2 (All Fri) 

120.00 
597.01 
32a00 
48000 
467.00 
674.24 

Otter Creek Tract 03 

Township 4 South. Ranee 45 EasL Powrier River CBuntv. Montana 

^Section 7: Lots 1,2.3.4. SA (All FTI) 
•Section 18: All 
Section 20: Lots2.3.4.SE/4.S/2NE.SE/4NW/4.E/2SW/4 
Section 21: All 

532.28 
640.00 
440.03 
640.00 

TOTAL SURFACE ACRES 4,910.56 

* The surface rights owneil by Lessor in Sections 7 and 18 are subject to a pre-existine anil active Surfiice 
EsuilB Lease liated March 6.1979 between Peaboily Coal Conipany as Lessor, and Oonsolithtion Coal 
Compaiiy OS Lessee OS fiirther described on Exhibit D. Outing die period UtisSurfiueEstateLease is in 
full ftaice anil eSTect as to any of the lands covered by such Surfiice Estate Lease, Les'see shall u t be 
obligated to pay to Lessor, the Sutface Damage Stand-by Payment provided in Section 6.5 of the Lease 
on such lands afiected by such Suifiee Estate Lease. 
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Exhibit C 
Leased Premises 

III 9> 

^ SI 

TdSR45E 

T 
{Quer Creek T ia . t l | 

i l VJ 

lOller Peek Tract 3| 

r4SR46] 

T5SR45E i totterCrtxkTiacT2 
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EXHIBrr "D" 

EXISTING LEASES. UCENSES. HUNTING RJCRTS. EASEMENTS AND RIGHTS-OF-WAY 
ON THE LE/^SED PREMISES 

ffRMTNQRTlB]mW?RO?|roTiESLffm[¥D?A^TNBRSHipA^LESsaE 

y s s £ Lease Date jJSff'ffltin" Type Leeal DeacriptioB 

MTSAO00052 Ihaneft Sandy Thomas 0441-2006 03-31-2012 Grazingft 4S-4SE47A11 
Agricultural 4S-4SE-15 E2SW 

45-4SE-18A11 
4S^5E-22E2NW.W2NE 

&SENE 

MTSAO00077 Keith & KP Stevens b e 04-01-2006 03-31-2012 (jtazingft 
Agricutturol 

4S45E-I0S2SE.SESW 
4S45E-I3A11FH 
4S-45Erl4W2 
4W5E-15E2.EiNW 
4S-4SE-22NENE 

MTSAO001S3 Wiliiam ft Xorene 
McGregor 

11:01-2005 10-31-2009 Tenancy 4S-45E-15E2SW 

MTSAO00179 Thone ft Sandy Thomas 04-01-2008 03-31-2023 Grazing ft -
AgricuDural 

4S-4SE-22E2SW^R1 
4S-45E-23W2 
4S-45E-27NE,W2SE,W2 
4S-45E-28A1I 

MTSAOG0182 Roger ft Usa GaskiU 04-01-2008 03-31-2023 Orazmg 

MTLSOOOOOS Consolidated Coal Co. 03-06-1979 03-06-2019 Suibce 
Lease 

Am.SO00002 Consolidated Coal Co. 03-06-1979 03-06-2019 Cool 
Lease 

4S.4SE-20 Lots 23.4. SE 
E2SW.S2NE. 
SENW 

4S-45E-21 AU 
4S^5E-29NE 

4S-4S&7&I8A11 

4S45E-9SESE 
4S-45E-I05WSW 
4S-4SE-15NWNW 

GREAT NORTHERN PROPERTIES LIMTIED PARTNERSHIP AS LBSSEB 

c-imMs 
FiT*f*P»'" Expiration Tvpg Legal Description 

Great Nonfaem propeities 06-104)9 06-10-19 Coal 4S-45E-36AU 
Lease 

MisceUaneous unrecorded and local service easements fiir electricity and telephone. 
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Great Northern Properties U* Surface Lessees 

Thane & Sandy Thomas 

Ashland, MT 59003 406-784-6268 

Keith &KP Stevens Inc. 

P.O. Box 91 

Ashland, MT 59003 406-784-2459 

William & Karene McGregor 

P. 0.80X734 

Ashland, MT 59003 406-784-2732 

Roger & Lisa Gaskill 

P.O. Box 555 

Ashland, MT 59003 406-784-2354 

Consolidated Coal Co.. 

CNX Center 

1000 Consol Energy Drive 

Canonsburg, PA 15317 724-485-4518 
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OC-OlS 

MEMORANDUM NOTICE OF SURFACE ACCESS AND USE UCENSE AGREEMENT 

NOTICE IS HEREBY GIVEN BY THIS MEMORANDUM (this "M^nffTlflftn"^, that under 
and pursuant to a sqiarate agreement entitled Sur&ce Access and Use License Agreement f'Apeement") 
dated effective as of /^psarr / J t . 2010 C^ffiBctiveDate^bv and between Keitli and KPStevcna. 
Inc., a Montana corporation, having an address of P.O. Box 91, Ashland, Montana S9003 COssfiS") 
and Ark Land CTraipaiiy, rArtTrflnin widi an addiess of One CityPlace, Sute 300, St Louis, Missouri 
63141, Owners have granted suiface access and use to, and does hereby confirm a grant of sur&ce access 
and use to, Aik Land of the following described lands located in Powder River County, Montana 
("Lgads"): 

T3S. R4SB M.PAI. Powder River Conntv. MT 
Section 22: S2, S2N2, N2NE4, NE4NW4, less 4.44 acres 
described as follows: Commencing at ii quarts coiner stone 
between Sections IS and 22 T3S, R4SE, PJnIJyf.; Thence Soudi 
01*0ri6" West 198.S feet to tfae Soodi boundary of U.S. Highway 
#212 Right of Wi^ and the trae point of beginning: Thence South 
89^*03" West 375.0 feet; Thence Soudi 00*30'4r East S16.0 
feet; thence Nordi 89W03'* East 375.0 feet; HienoeNotdi 
00<30'4r West S16 feet to the point of beginning, containing 4.44 
acres, more or less AND less 12.0 acres'described as follows: 
That portion ofdie NW4 Section 22, T3S, R4SE, VMM., 
described as follows: Begiiming at a point'on the South boundary 
of Montana Highway #212 which is 1276 feet East fiOm die West 
boundary of Section 22; Thence East a distance of 792 feet 
parallel and adjacent to said South boundary; Thence South a 
distance of 660 feet parallel and adjacent to die West boundary of 
a 4.4 acres tract; Thence West a distance of 792 feet; Thence north 
a distance of 660 feet to the point of beginning, containing 12 
acres, more or less. 

Section 26: AU 
Section 27: AU 
Section34: AU-

T4S. R45E M.P.M. Powder River COnntv. MT 
Section 3: AU 
Section 9: S2NE4,N2SE4 
Section 10: S2N2,N2S2 
Sectionll :AU 

The Agreement contains the following principal terms among others: 

1. nmnt of j^mfece Access and Use. Owners have granted, and hoeby confirm a grant to 
Ark Land, for the benefit of Ark Land and Otter Creek Coal, L.LC. ("QCSDi of a license to enter qmn, 
access,, cross, use and occupy so nnich ofthe Lands as are needed to oondhict environmental, wildUfiB, 
biologiGal and geologic sanqiling, studying, monitoring, assessment and exploration drilling activities. 

3. Term. Subiect to die provisions ofthe Agreement the Agreement is for a nrimarv term of 
two (2) years fiom the Effective Date, provided that Ark Land may extend the Agrceinent for an 
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additional two (2) years and may further request an extension to complete restoration and reclamation 
activities. 

4. Notice. AU. notices and other communications to. either party shaU be delivered as 
foUows. Owners jointiy and sevendly qipoint Ross Denson, or his legaUy designated successor, as their 
agetn for the purpose of receiving notices for their benefit under the terms of die Agreement 

Ifto Ark Land: IftoOwners: 

Aik Land Conqiaay Kddi and KP Stevens, b e . 
Attn: President P.0.fiox91 
One CityPlace Drive, Suite 300 Ashland, Montana S9003 
St Louis, MO 63141 Telephone (406)784-2459 
Telephone: (314)994-2950 
Fax: (314)994-2940 

5. Assjgnment Hie Agreement is binding upon and shaU inure to the benefit ofthe paities 
thereto and their respective pennitted successors and assigns. Neither party shaU assign the Agreement, 
or any ligjits or obligations therein, without the prior written ctnsent of the odier party, which consent 
shaU not be unreasonaUy withhdd; provided, however, diat Aric Land may assign the Agreement without 
oonsent to an affiliate or in connection with ade of aU or substantiaUy all of its assets held in conjunction 
with mining operations pnqiosed fbr or conducted in the vicinity of the Lands. 

6. No Waiver pf MQ^^f\n!iiW This Memorandum is executed for the purpose of placing of 
record notice ofthe Agreement and the terms and proviaons thereof Nodiing hereto shall, nor shaU it be 
inteipreted to, amend, modify or waive a i ^ of the terms and conditions of the Agreement AU cqntalized 
terms used in this Memorandum, not otherwise defined, shaU have the meanings assigned in the 
Agreement. 

[Remainder of Page Intentionally Left Blank] 

77 



IN WITNESS WHEREOF, die paities have caused diis Memorandum to be ugned and executed. 

OWNERS ARKLAND 

KcitliandKP 

By: 
Tide: 

Ark Land Company 
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STATE OF MONTANA ) 

Conntv of ̂ MJBBg. ftoaZ. ) 

1/ ^, T to instniment was acknowledj^ before me on thja t ^ danfof AM^fAi.'T ^20jC>hy 
L . P . *5>te^A;S .knowntomiitohethii f ¥ > ^ i n e i O r ' of KEITH 

AND K.P. STEVENS, INC., a Montana corporation. 

ne] [Type, Stln^ or Print Name. 
Notary PubUc f^tiie Stjie of ^ X 
Residingat H/cBS QT?* / » ^ 
MY coBamiaaion expires * 7 - / Y . 20 / 3 

STATEOF/tUiLOa^ ) 

Canary of j iSUCatdS . ) 
: s s . 

This iostrumeiit wa^ acknowledged before me on Jbijnl^^^j danrof 
• knowntometobedie^^f i^»gw^ 

corporation. 

20L5by 
of ARK 

[Type, Stamp or Print Name] y|. •-
Notaiy PubUc g r UieState of UhSSSSS* 
Residing at \ ^ , ^ ^ H ^ «, 
My commission eaqiires C t o f p X. 20 / ^ 
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Simpson 8i Associates, LLC 
P. 0 . Box 250 
aancy, MT 59634 

406-933-5384 

December 13,2010 

Mr. Chris Yde 
Coal Program Supervisor 
Industrial and Energy Minerals Bureau 
Montana I3epartment of Environmental Quality 
P.O. Box 200901 
Helena, MT 59620-0901 

Re: Otter Creek Coal Project; NOI Update 

Dear Chris: 

I herewith submit two copies of the following to update the Otter Creek COal, LLC Notice of Intent to 
Prospect originally submitted July 20,2010: 

• Ross Denson Surface access Agreement. 

• Revised Exhibit 3 Map showing updated Denson surface access. 

Please contact me or Heidi Kaiser at Hydrometrics, Inc. if there are any questions regarding this NOI 
update. 

Sincerely, 

ravid W. Simpson 

C. Heidi Kaiser (Via e-mail) 
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ARK LAND COMPANY sconL«H«, 
Senior fteparly Anoiytt 

VU EXPRESS MAIL 

Novembw30,2010 

Mr. Georige Luther, Jr. 
Luther Appraisal Services, Inc. 
P.O. Box 1745 
MUesCity.MT 59301-1745 

RE: Surface Access and Use License Agreement dated effective November 
1,2010 (the "Agreement")* between Ross Denson, Faye Denson & Robert 
Dennis Denson and Ark Land Company A Otter Creek Coal, L.L.C. 
ArkFUe: OC-019 

Dear Mr. Luthdr: 

Enclosed please find an original Memorandum of Surface Access and Use License 
Agreement as referenced above, vriacb I would ask that you please recoid in tbe Powder 
River County Recorder's Office. 

Once you receive the recorded original, I would ask that you please forward lo my 
attention. 

Ifyou have any questions, please feel fi«e to contact me directiy at die number or emaU 
below: 

Thank you for assistance with this matter. 

Sincerely, 

Scott LKehrer 

A Subtkliory of 

HMIOMLINC 
1 CHyPlaoe Or. Suite 300 Sl. Louis, M O 6314T (314) 994-2842 Fox: (314) 994-2940 e-man: skehrer®a(chcoal.com 
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MEMORANDUM OF SURFACE ACCESS AND USE LICENSE AGREEMENT 

NOnCB IS HEREBY GIVEN BY THIS MEMORANDUM (this "Memoiandunn. tiiat under 
and ourwiant to a separate aareeaient entided Suifece Access and Use License Agreement f'Agreement") 
dated effective as bf Noveniber 1,2010 C'EflfectivePaitf'). by and between Ross Denson, Faye Denson 
and JRobert DainfB Denaon, with an address of 11 Ten MUe Qeek Road, Ashland, MT S9003 
feollectivciv die "Ownens"). and Ark Land Conpany, a Delaware eoipoiation with an address of One 
CityPlace^ Smte 300, S t Loois, Missouri 63141. aad Otter iCtetk Coal, LX.C., a Delaware Umited 
Ufliuiity company, with an addreas of 401 Noidi 31* Street, Suite 770, BUUngs, Montana 59.101 
( co l l ec t ive fy ' ' ^kLs^ . (>wnen have granted nsfece access and use to, and do herdiy grant suifece 
access and use to, Aik Land of die foUowing descniied lands located in Powder River County, Montana 

Towndiip 4 S««^ »f«ff«-4S East M. P. M-
Section 25: LoU 1.2.3 ,4 ,5 ,6 ,7 ,8 , Sli (AU) 
Section 26: AU 
Section 35: AU 

Hie Agreement contains die foUowing principal tenns among odiers: 

1. Grant of Surfece Acceas and Use. Owners have panted, and herdiy OQofiim a grant to 
Aric Land, feir die benefit of Ark Land and Otter Creek Q M I . L.L.C. CQCC) . Ucenses to enter iqxjgo, 
access, cross, use and ooct^y so much of die Lands as ate zeasoodily necessaiy to conduct 
environmental, wildlife^ cultural and biokigical sampling, stot^ying, monitoring, assessment activities on 
the Lands,, and geologic and exploration drilling activities on a portion of the Lands, aa defined in the 
Agreement 

2. Term. The Agreement is for a primary term of two ^ ) years fifom die Effective Date; 
provided fhat Aik Land niay eitead die Agreenieat for an additional two (2) years and m ^ fiirdwr extend 
die Apeement for an additwnal six (6) mmdhs to oomplete restoration and reclamation activitiea. 

3. ^iphVj; rniH Afff îry Ownon joiotiy and severally qipdnt Ross Denson, or his legally 
designated successor, as thdr agent for the purpose of receiving and distributing tfae conrideiation and 
receiving notices as provfaled fbr under die tenns of. tfae Agreement. AU notices and oUier 

I to other parQr shaU be deUvered as follows. 

tftoAdrLand: IftoOwners: 

Ark Land Company Ross Denson 
Attn: President 11 Ten MUe Creek Road 
One CityPlace Drive, Suite 300 Ashland, MT 59003 
St Louis, MO 63141 Telephone: (406) 784-6140 
Tdephone: (314) 994-2950 
Fax: (314)994-2940 

4. Assignment. Tbe Agreement is binding qmn and shaUinute to die benefit of ths paitiea 
thereto and their respective pennilled successon and assigns. Nddterpaity ahaU aaaign fhe Agreement, 
or any l i g ^ or obligations tiiodn. widiout the prior wri.tten consent ofthe odisr paify,.which consent 
diaU not be unreasonably withhdd; provided, however, that Aric Land may assign the Agnemeat Without 

10/28/2010 
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conaent to an affiUate or in connection widi die sale of aU or substantiaUy aU of its assets hdd m 
coqunction with mining operations proposed fbr or conducted in die vicinity of die Lands. 

5. No Waiver fff M9^«%-tiffl lUs Memorandum is executed for die purpose of phidqg of 
lecord notice of tfae Agreenunt and the tenns and provisions thereof. Nothing herem sbsll, nor dudl it be 
intenaetedto^ amend, modify or waive at^ of the terms and conditions of the Agreement. AUeapitaUzed 
tenns used m Una Memorandum, not odierwise defined, dudl have die rmmtin^ assigned in die 
Agreement 

6. Accesa Bv>̂ fflffT"11 PTWtnient of Bnvgomnentfll Q^V(fY Ownen undentand and 
acknowledge that the Nfontaitt Departnient of Eiivinidincatal QuaUty and certain odier governmental 
agencies may fiom tinie fo time enter the Lands fiv die purposes of reviewing and inspecting the Data 
(Collection Activities as contemplated Under diis Agreement 

7. 
Lands. 

iNTf*^"fW** Tbe rigbts granted to Aric Land imder die Agreement SbaU lun widi die 

IN WITNESS WHEREOF, ttie parties have caused tins Memorandum to be signed and executed. 

O^VNiaiS ARKLAND 

^ . 

Ross Denson 

^ 
Faye 

Q a ^ r v d ^ - K - ^ 

ibert Dennis Denson 
Uvn^AiubOi 

Ark Land Company 

TULKZj^^eZtM^ 
Otter Creek Coal, L.L.C. 

By: 
Title: Uck. f i ^ iJLJt ^ TrtTsuJir 

^ ^ 

10/28/2010 
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STATE OF WYQMINO ) 

CoonQr of Sheridan 

Signed and aciaaowledged before me on tins c^K 

MMLi^^pWMIJC I 
earn* 

(Seal) 

day of November. 2010, by ROSS DENSON. 

riype or Print Name] 

Notaiy PiiUie fiv die State of Wyoming 

Residing at Sheridanr^gnming 

M y c o m m i s r i o n e i a r i w ^ ^ ^ ^ . 2 0 \ ^ . 

STATE OF WYOMING 

Counfyof Sheridan 

Signed and adoiowledged before me on this ..^^e^-

Sol a ^ aaiti 

|HrOgtnBMnfivlnil)BnRte22,am2 i 

(Seal) 

dayof November, 2010. by FAYE DENSON. 

[lype or Print Name] 

Notaiy PubUc fiv die State of Wyoming 

Residing at Sheridan, Wvommg 

My Gonmnasion esoiges^^^ ^ p * . 20\g7 
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STATE OF MOWTAWA 

Counfyof. 

Signed and admowledged befine me on diis 
DENNIS DENSON. 

c ^ 
dayof. ,2010, by ROBERT 

MBMLBBSBMWnMnrnJBUC ^ 

(Seal) 

nVpe or Mnt Name] 

Notary PubUe fiv the Stale ofMoitHiiB ^ 

Residb»at tfk»m^Am^ Vf,„^,^ 

My commission esqnres . ^ S ^ A J M S L * 2 0 j | ^ 

STATBOF/77/ .<5Vag/^ / ) 

Caarttyot, ^T ^ ^ t ^ ^ ^ ' ^ 

: s8 . 

wledged befiire me on dus^j^f r^ day otA/tO&U. flaK'2010. by 
, known to me to be die j i ^ of ARK 

corporation. 

{ ^ J O ^ jQ f j j t t x ^ 
[Type or Print Name] 

Notaiy PidiUc for the State e l f f l t . f S s o r t 

Residing a t ^ s S L Z ^ e ^ , ! . 
My commisdon eapires / O I p y . J O / y UPJL.'&l 

10/28/2010 
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STATBOF / J ^ . ^ n ^ t t r ) ) 

County ofji^ 
SB. 

^ f4 , f t J 

^ TTnsmstnmMitwaaadqwwledwdbefiMenieontbis^i^Z^ davof/)7>^^8«JgbK2010.bv 
J A i ^ j B . r f o r C t ^ X . .knowntometobedie ( T p T T J j t ^ C ^ ^ y ^ of OTTER 
CREEK COAL, LJLC, a Ddaware Umited liabUity compat .̂ 

er/^k^yt^ 

(Seal) 

[Type or Print Name] , 

Notaiy PubUc fiv dw State aff l j / . tAeu^ 

Redding a t y j ^ , ( ^ M J a C^oji. ^ 

Myconnmssionexpires / O f p ^ . T H f ^ 

10/28/2010 
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EXmBITS 

PROSPECTING ROADS 

Access routes to drill sites have been located to minimize overiand Q-avel distance and avoid 

known cultural sites. It is not anticipated that new road construction or improvement of 

existing trails will be necessary. However, there has been significant erosion of existing 

trails, and many ephemeral drainages are deeply incised as a result of natural erosion. If 

improvement of an existing trail or access route is required to allow access by the drill rig 

and support vehicles. Otter Creek Coal, LLC will submit a minor revision application to the 

depaitment showing the section of road affected, and provide documentation of surface 

owner concurrence. 

Road construction will consist of blading and windrowing "A" horizon soil (where present) 

and grading a temporary road suriace. New temporary roads will be reclaimed at the 

conclusion of prospecting operations by respreading windrowed soil and seeding unless 

otherwise requested or approved by the surface owner. Improvement to existing trails will be 

permanent and any windrowed soil will be seeded. Minor surface disturbance requiring re

vegetation will be hand broadcast seeded at the rate of 30-35 bulk pounds per acre with die 

fbllowing seed mix in equal parts: Westem Wheatgrass, Slender Wheatgrass, and Thickspike 

Wheatgrass. 

As required by ARM 17.24.100692), any road improvement or construction will meet the 

requirements of ARM 17.24.601 dirough 608 and 609(2): 

ARM 17.24.601: 

(1) Not applicable. 

(2) Not applicable (access and haul roads only). 

(3) Cut slopes, if required, will be no more than I v: I .Sh. 

H:\PROJECTS\OTRCRVPennitlingi\Prospccting PetmitVEXHIBrr 8 Roads.do« 1/6/2011 
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(4) Temporary erosion controls will be used during construction to control sedimentation 

and minimize erosion. These will consist of interception ditehes and sediment traps. 

(5) Any cut and fill slopes not reclaimed immediately will be resoiled and revegetated at the 

first seasonal opportunity. 

(6) Roads will not cause damage to fish, wildlife and related environmental values and will 

not cause additional contributions of suspended solids to stream flow or to runofl̂  or degrade 

die quality or quantity of sur&ce or ground water. This will be accomplished by locating 

roads in grassland areas to the extent possible, and controlling sediment. 

(7) Road surfacing material, if used, wiU consist of gravel or scoria. Temporary roads will 

not be sur&ced. 

(8) Not applicable. 

(9) The need for dust control on temporary roads or trails used only occasionally is not 

anticipated. 

(10) Roads will be reclaimed as required upon abandonment. Windrowed soil will be 

respread and seeded. ^ 

(11) Not applicable. 

ARM 17.24.602: 

(1) Locations of̂  proposed roads will be identified by visible marlcings prior to the 

commencement of construction. 

H:\PROJECTS\OTRCR\PennittinB\Prospecting PeimitXEXHIBIT 8 Roads.docx 1/6/2011 
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(2) Inso&r as possible, roads will be located on ridges and flatter ground to minimize 

erosion. Crossings of ephemeral sOeams will utilize culverts as specified or fords approved 

by the department. Roads will not be located in stream channels. 

ARM 17.24.603: No embankments are plaimed; this section is not applicable. 

ARM 17.24.604: REPEALED 

ARM 17.24.60S: 

(1) Not i4}plicable (access and haul roads and rail loops only). 

(2)Drainage ditches will be placed at the toe of any cut slope, and ephemeral stream 

crossings will not affect the flow or sediment load. 

(3) Ditehes and culverts will be used where necessary to assure adequate drainage. 

(4) For any roads to be used and maintained for more than six months, ditches and culverts 

will be sized to pass safely the peak runoff fi'om a 10-year, 24-hour precipitation event. 

(5) Bridges are not planned. 

(6) Drainage pipes and culverts will be constructed to avoid plugging and prevent collapse, 

and minimize erosion at inlets and oudets. 

(7) Natural channel drainage ways will not be altered or relocated for road construction 

without prior approval ofthe department. 

(8) Unless a ford of an ephemeral channel is approved by the department a culvert will be 

employed; riprap may be used where an ephemeral channel is too shallow for placement ofa 

culvert 

H:\PRO/ECTS\OTRCR\Peflnitting\Pt<ospecting PennitUEXHIBIT 8 Roods.doa 1/6/2011 
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(9) Vegetation will be cleared only for the width necessary for road and ditoh construction. 

ARM 17.24.606: REPEALED 

ARM 17.24.607: 

(1) Roads in place for more than 6 months will be maintained by scraping as necessary to 

maintain suitability for travel. 

(2) Culverts will be maintained as necessary to assure dieir intended function. 

(3) Roads damaged by natural events or equipment will be reconstructed or reclaimed as 

soon as practicable. 

ARM17.24.608: Not Applicable. 

ARM 17.24.609(2): Road construction, use and maintenance will be conducted to avoid or 

minimize damage, destruction or disruption of use of any existing facilities. There are no 

known such facilities in the prospecting area. 

H:\PROJECTS\OTRCR\Peniiitting\Prospecting PemiitXEXHIBIT 8 Roads.doa 1/6/2011 
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EXHIBIT 9 

PROPOSED PUBLIC NOTICE 

Draft public notice to be published in the Powder River Examiner, Broadus, Montana, for four 
consecutive weeks upon detennination by the Department that the application is administratively 
complete: 

NOTICE OF APPLICATION FOR COAL PROSPECTING PERMIT 

On January , 2011, Otter Creek Coal, LLC filed with the Montana Department of Environmental 
( ^ I t t y (DEQ) an application for a permit to prospect for coal on the Otter Creek Tracts near Ashland in 
Powder River County, Montana, using exploration drilling methods. On , 2011, DEQ 
determined the application to be administratively complete. 

The name and business address ofthe applicant is: 

Otter Creek Coal, LLC 
P.O.Box71S2 
Billings, Montana S9101 

The area of the application is known as the "Otter Creek Tracts" located approximately five miles 
southeast of Ashland via U.S. Highway 212 and Montana Route 484. The area ofthe application 
comprises 19,836 acres including all or parts ofthe following Sections as shown on the map below: 

Twp.3S,Rge.4SE: Sections 25,26,27,34,35,36 

Twp.4S,Rge.45E: Sections 1,2,3,5,6,7,8.9,10,11,12,13,14,15,16,17,18,20,21,22,23,24,25,26,27,35,36 

(Map showing Tracts 1, 2 and 3 with section lines and numbers, township and range, Ashland, 
highways U. S. 212 and Montana 484, Otter Creek and the Tongue River, with north arrow) 

The area is located wilhin the Ashland, Willow Crossing, Coleman Draw, King Mountain and Yager 
Butte U. S. Geological Survey 7.5-minute quadrangle maps. 

A copy of the Application for Prospecting Pennit is available for public inspection at the office of the 
Powder River County Clerk and Recorder located at die Powder River County Court House in Broadus, 
Montana, and at the offices ofdie Montana Department of Enviromnental (Quality located at 2001 11"̂  
Avenue, Helena, Montana, and Airport Business Park IP-9,'1371 Rimtop Drive, Billings, Montana. . 

Written comments,'objections or requests for informal conferences bn the application may be submitted 
by any person with an interest that is or may be adversely affected to die Montana Department of 
Environmental Qudity, P. O. Box 200190, Helena, Montana, 59620. Such conunents, objections or 
requests must be received by the Department by , 2011, or within thirty days of 
the last publication ofthis notice. 

(To be published in die Powder River Examiner, Broadus, Montana, for four consecutive weeks upon 
determination by the Department diat the application is administratively complete.) 

H:\PR0JECTS\OTRCR\Peiinitting\Praspecting PennitVExhibit 9 NOTICE OF APPUCATION.doGx 1/10/2011 
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Montana Department of 

ENVIRONMENTALOUAUTY Brian Schweitzer, Governor 

P.O. Box 200901 • Helena, MT 59620-0901 ' • (406) 444-2544 ,* www.deq.mt.gov 
Febniary 2,2011 

Mr. Mike Rowlands, Director 
Otter Creek Operations 
Otter Creek Coal, LLC 
P.O. Box 7152 
Billings, MT 59101-7152 

Permit ID: X2011334 
Revision Type: None 
Permitting Action: Completeness Determination 
Subject: Permit Application X2011334; Completeness Determination 

Dear Mike: 

The Department has completed its initial review of Otter Creek Coal, LLC's application for 
prospecting pennit #X2011334. Otter Creek Coal,. LLC submitted an application for a 
prospecting permit on January 11, 2011. The prospecting permit would incorporate the three 
tracts within,the Otter Creek development area, southeast of Ashland, Powder River County, 
Montana. Initially, the prospecting activity would be conducted within Tract II with 44 drill 
holes proposed. Otter Creek Coal, LLC has indicated that additional drill holes would be added 
through future amendments to the prospecting permit. 

Otter Creek Coal, LLC's prospecting permit application addressed all ofthe rules pertaining to 
submittal ofa prospecting application. Therefore, the Department finds that Otter Creek Coal, 
LLC's application for a prospecting permit X2011334 is administratively complete. Please 
proceed with publishing the Public Notice in a paper of general circulation in the locality ofthe 
proposed activity [ARM 17.24.401(3)]. The notice must be published at least once a week for 
four consecutive weeks. A 30-day comment period will follow the last date of publication. 
During the publication period and the required 30-day comment period, the Department will 
initiate its technical review and notify you ofany deficiencies. 

The Department has determined that an Environmental Impact Statement is not necessary and we 
will prepare an Environmental Assessment prior to issuing a final decision on the permit 
application. 

.. 98 

http://www.deq.mt.gov


February 2, 2011 
Page 2 of2 

Ifyou have any questions regarding the completeness determination or the Department's 
technical review ofthe application, please contact me. 

Sincerely, 

Chris Yde.^SHpervisor 
Coal and Uranium Program 
Industrial and Energy Minerals Bureau 
Phone: 406-444-4967 
Fax: 406-444-4988 
Email: CYde@mt.gov 

CY/sg 

Cc: Jeff Fleischman, Office of Surface Mining 
Gene Hay, Office of Surface Mining 

FC: Prospecting X2011334 (Permit Application) 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

WASHINGTON, DC 20423 

TONGUE RIVER RAILROAD 
COMPANY, INC. 
CONSTRUCTION AND OPERATION 
WESTERN ALIGNMENT 

STB FINANCE DOCKET NO. 30186 
30186 (Sub-No.2) ^ ' ^ " 
30186 (Sub-No.3) 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on February 17,2011,1 have caused a copy oftiie foregoing-

letter of Petitioners Northem Plains Resources Council and Mark Fix, to be served via United 

States Postal Service first-class mail, with adequate prepaid postage to counsel for Tongue River 

Railroad Company, Inc. as follows: 

Betty Jo Christian 
David H. Cobum 

Steptoe & Johnson LLP 
1330 Connecticut Avenue, N.W., 

Washington, DC 20036 

SIGNED and DATED at South Royalton, Vermont tiiis 17* day of Febraaiy, 2011. 

ENVIRONMENTAL AND NATURAL 
RESOUR^S:tAW CLINIC 

Patrick Parenteau, Esq. 
Jack Tuholske, Esq. 
Environmental and Natural Resources Law Clinic 
Vermont Law School 
P.O. Box 96, Chelsea Sfreet 
Soutii Royalton, VT 05068 
(802)831-1305 
pparenteau@vennontlaw.edu 

Counsel for Petitioners 

mailto:pparenteau@vennontlaw.edu
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