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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO. 35803

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY -
PETITION FOR DECLARATORY ORDER

BNSF RAILWAY COMPANY’S REPLY TO
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY’S
PETITION FOR DECLARATORY ORDER

BNSF Railway Company (“BNSF”) hereby replies to the Petition for Declaratory Order
(“Petition”) filed by the United States Environmental Protection Agency (“EPA”) on January 24,
2014. BNSF has joined the reply filed by the Association of American Railroads (“AAR”) and
files this additional reply to supplement the AAR’s comments.

For the reasons explained in AAR’s reply and further below, the Board should declare,
without initiating further investigation, that the rules at issue in the Petition are preempted under
the ICC Termination Act (“ICCTA™), 49 U.S.C. §10501(b). BNSF believes that the Board can
and should issue such a declaration based on the findings of fact and conclusions of law by the
United States District Court for the Central District of California in a 2007 decision which, after
a full trial on the matter, permanently enjoined the rules at issue on grounds that they are

unlawful under California law and preempted under ICCTA. The District Court’s injunction was



upheld on appeal. If the Board believes that a more detailed investigation needs to be conducted,

the Board should initiate a proceeding that will allow for the development of a full record.

I. INTRODUCTION

EPA’s Petition asks the Board to issue a declaratory order on the question whether certain
locomotive idling rules issued by a local government entity in Southern California that seek
directly to regulate rail operations are preempted under ICCTA. The local government entity —
the Southern California Air Quality Management District (“SCAQMD”) — is one of 35 regional
air quality management districts created by the State of California. The rules issued by
SCAQMD present a stark case of improper and unauthorized interference by a local government
in the conduct of interstate rail operations.

The SCAQMD rules go far beyond efforts that are being undertaken by both the State of
California and the EPA to address diesel locomotive emissions and, in fact, undermine and
contradict those efforts. The rules could result in the termination of successful voluntary
agreements between the California state agency charged with mobile source Clean Air Act
(“CAA”) responsibilities and the railroads. They exceed national rules adopted by EPA
addressing diesel emissions from locomotives and in some cases would directly conflict with
those rules. They would impose severe operating burdens on freight railroads serving Southern
California. The Federal Railroad Administration (“FRA”) has raised in the record before the
EPA serious concerns about the safety implications of the rules. If the rules were allowed to go
into effect in Southern California, numerous local government entities across the country may
well attempt to impose their own local locomotive emissions requirements on railroads. The
rules are precisely the type of “patchwork™ regulation of rail operations by local government

entities that Section 10501(b) of ICCTA is intended to prevent.

.



In 2007, the United States District Court for the Central District of California found that
the rules are unlawful under state law, concluded that the rules were not a legitimate vehicle for
implementing the CAA, determined that the rules were preempted by ICCTA, and issued a
permanent injunction prohibiting implementation of the rules. Ass’n of Am. R.R. v. S. Coast Air
Quality Mgmt. Dist., No. CV 06-01416-JFW (PLAx), 2007 U.S. Dist. LEXIS 65685, at *23-24
(C.D. Cal. Apr. 30, 2007) (“Ass’n of Am. R.R.”) (Attached to EPA’s Petition at Enclosure 1 of
the September 12, 2012 Letter from Association of American Railroads, BNSF Railway
Company and Union Pacific Railroad Company to Jared Blumenfeld, Regional Administrator,
U.S. EPA). The United States Court of Appeals for the Ninth Circuit unanimously upheld the
District Court’s decision to enjoin the rules. Ass’n of Am. R.R. v. S. Coast Air Quality Mgmt.
Dist., 622 F.3d 1094 (9th Cir. 2010).

In the face of the District Court’s rulings and injunction, SCAQMD sought to do
indirectly what it could not directly achieve. In 2011, SCAQMD asked the State of California’s
Air Resources Board (“CARB”) to seek EPA’s approval of the local rules as an amendment to
California’s State Implementation Plan (“SIP””) under the CAA. As an administrative action,
CARB forwarded the request to EPA, and EPA has now asked the Board for its view on the
question of ICCTA preemption.’

Specifically, the EPA has asked the Board whether the rules would continue to be
preempted under ICCTA if EPA were to accept the locomotive idling rules issued by SCAQMD
as amendments to the California SIP. The EPA has not indicated that it plans to approve the
rules. Indeed, correspondence between the EPA and SCAQMD attached to the EPA’s Petition

suggests that the EPA has told SCAQMD that the EPA has serious concerns about the proposed

"In fact, the request for a declaratory order was made by EPA’s Region IX and not EPA
headquarters.
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SIP amendments on grounds other than ICCTA preemption.” Moreover, as BNSF, AAR and
Union Pacific Railroad Company (“Union Pacific”) have pointed out in correspondence with
EPA, there are many reasons unrelated to the issue of ICCTA preemption why such EPA
approval would be unlawful and inappropriate‘3

However, the EPA has asked for the Board’s views on the question of ICCTA
preemption, and the issue is one that the Board can and should easily resolve given the unique
circumstances raised by the SCAQMD rules and the District Court’s and Ninth Circuit’s clear
judgment that the rules are preempted under ICCTA. The question is not a close call. As those
courts have already found, the rules promulgated by SCAQMD represent an extreme and
unacceptable intrusion into the regulation of railroads that has been delegated by Congress
exclusively to the Board. A Board declaration that the rules at issue here are preempted under
ICCTA would not only reinforce the Board’s previously stated views on the scope of ICCTA
preemption, it will also avoid any future efforts by local government entities to engage, directly
or indirectly through the SIP process, in impermissible regulation of rail operations.

The SCAQMD rules seek directly to regulate rail operations through onerous conditions
placed on the operation of locomotives. EPA’s approval of the SIP amendments would not
change the District Court’s unqualified conclusion that “the Rules at issue in this case are exactly
the type of local regulation Congress intended to preempt by enacting ICCTA to prevent a
‘patchwork’ of such local regulation from interfering with interstate commerce.” Ass’n of Am.

R.R.,2007 U.S. Dist. LEXIS 65685, at ¥23-24. Local government rules aimed directly at rail

? See Letter from Barbara Baird, Chief Deputy Counsel, South Coast Air Quality Management
District to Jared Blumenfeld, Regional Administrator, Region 9, U.S. EPA (Aug. 7, 2013)
(Attached to EPA’s Petition).

3 See, e. 2., Letter from AAR, BNSF, and Union Pacific to Jared Blumenfeld, Regional
Administrator, Region X, U.S. EPA (Sept. 12, 2012) (Attached to EPA’s Petition).
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operations create such an extreme risk of balkanized regulation that they are preempted under
ICCTA under all circumstances — whether or not the rules have been “federalized” through EPA
approval of a state SIP. Even if EPA’s approval of the state SIP would require an inquiry into
whether the local rules can be harmonized with ICCTA, an inquiry that would not be made
without EPA’s inclusion of the local rules in the state SIP, the answer is easy: Local government
rules that directly seek to regulate railroads cannot possibly be harmonized with Congress’ grant
of exclusive jurisdiction to the Board to regulate railroads. In other words, under either a classic
preemption analysis or a harmonization analysis, these rules cannot stand.

It is important to note that this case does not involve rules enacted by EPA under its own
CAA authority to implement national environmental regulations. Indeed, the EPA has adopted
national rules addressing diesel locomotive emissions, and those rules are very different from the
more expansive and intrusive local rules at issue here. Instead, this case involves rules
developed by a local government that seeks to impose burdensome regulation directly on
railroads operating in a local area. Depending on how a state constructs its CAA implementation
regime, local governments may have a role in implementing the CAA. However, the Board’s
own case law acknowledges that the role of local governments in enforcing federal
environmental statutes does not extend to direct regulation of rail operations, particularly where,
as here, such direct regulation would have significant and adverse operational impacts and raise
serious safety concerns.

A finding of preemption is particularly compelling in this case since a federal court has
already found that the local SCAQMD rules at issue here are not even lawful under California
state law. Given the District Court’s finding on this issue, it is difficult to see how the EPA

could justify accepting the proposed SIP amendments. But even if EPA disregarded the District



Court’s ruling and approved the SIP amendments, EPA’s approval would not change the District
Court’s finding that the rules are unlawful under California law. That finding — which is the law
of the case — should be dispositive of the ICCTA preemption question. Given Congress’ clear
intent to broadly preempt local attempts to regulate railroads, Congress cannot possibly have
intended that ICCTA’s grant of exclusive authority to the Board to regulate railroads could be
trumped by local government rules that a federal court has determined are unlawful under the
local government’s own state law merely because they were passed forward through the SIP
approval process.

BNSF believes that the preemption inquiry can be easily resolved here without a fact-
intensive inquiry. Even if the SCAQMD rules were lawful under state law, they could not be
squared with the goal of ICCTA to avoid patchwork local regulation of rail activities. However,
if the Board were to conclude that a more fact-intensive inquiry were appropriate, BNSF would
be prepared to present evidence on the multitude of reasons why the Board should conclude that
the rules are preempted by ICCTA by virtue of their actual impacts on rail transportation. Much
of the evidence that would be relevant to such an inquiry, including evidence of the burdens that
would be imposed by the SCAQMD rules on rail operations and the adverse safety impacts, has
already been developed in the District Court proceeding. However, that record would need to be
updated and expanded. If the Board were to conclude that a fact-bound inquiry into
harmonization is necessary, the Board should establish procedures that would permit the creation
of an updated record.

The EPA has also asked the Board for expedited handling of its request for a declaratory
order, noting that the EPA has a statutory deadline of February 28, 2014, to take action on the

proposed SIP amendments. BNSF does not oppose the EPA’s request for expedited treatment



because, for reasons explained above, BNSF believes the Board can easily dispose of the EPA’s
inquiry in light of the District Court’s ruling and well established precedent involving ICCTA
preemption. For this reason, BNSF encourages the Board to issue a decision promptly.
However, if the Board requires more time to evaluate the question posed by EPA, it should not
feel pressured to act because of EPA’s statutory deadline. EPA has many reasons to reject the
proposed SIP amendment that are unrelated to the ICCTA preemption issue EPA has raised with
the Board. If EPA feels compelled to act on the SIP amendments before the Board responds to

the Petition, it can reject the proposed SIP amendments on other grounds.

I BACKGROUND

The EPA’s Petition is the latest development in a long history of SCAQMD efforts to
impose the locomotive idling rules it now seeks to implement through the SIP process. While
some of the relevant historical materials are appended to the EPA Petition, resolution of the
question posed by the EPA to the Board fortunately does not require extensive review of the
history of dealings between the State of California, the railroads, SCAQMD and the courts or a
review of the complex arguments contained in the materials attached to the Petition on issues
that are largely unrelated to the question posed by EPA. The Board can respond to the EPA’s
request based on a few salient background facts.

BNSF adopts the discussion of the regulatory and factual background presented by AAR
in its concurrently filed reply and emphasizes the following points that are of particular
importance.

Railroads’ Cooperative Efforts To Mitigate Diesel Locomotive Emissions

BNSF has a long history of working with the State of California to address air quality

concerns relating to emissions from diesel locomotives. In 1998, BNSF, Union Pacific and
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CARB executed a MOU titled “Memorandum of Mutual Understandings and Agreements South
Coast Locomotive Fleet Average Emissions Program.” In this MOU, the railroads voluntarily
agreed to accelerate the introduction of cleaner burning locomotives into Southern California to
achieve a 65% reduction of nitrogen oxide emissions by the year 2010 (Attached as Exhibit 1).

Following the 1998 MOU, BNSF and UP in 2005 entered into another statewide
voluntary agreement with the State of California titled “[ C]JARB/Railroad Statewide
Agreement—~Particulate Emissions Reduction Program at California Rail Yards.” (Attached as
Exhibit 2). Among other things, the railroads agreed to limit non-essential idling of locomotives
and to install automatic idling-reduction devices over a three-year period on intrastate
locomotives used in California. The railroads also agreed to establish a statewide locomotive
visual emission reduction and repair program and to maximize the use of low-sulfur fuel in
locomotives. The railroads further agreed to prepare emissions inventories and collect rail-yard
specific data for designated rail yards, including several in Southern California, and to cooperate
with CARB in its development of health risk assessments for those yards. The railroads agreed
to be subject to penalties for failure to meet the requirements.

CARB has concluded that these state-wide agreements have been highly successful in
reducing air emissions from diesel locomotives. CARB found that the MOUs “have yielded
significant emission reductions and environmental benefits, especially in Southern
California.” Letter from Richard Corey, Executive Officer, Air Resources Board to Carl Ice,
President and Chief Operating Officer, BNSF and Lance Fritz, Executive Vice President of
Operations, Union Pacific (Dec. 4, 2013) (Attached as Exhibit 3). By 2006, according to CARB,
railroad emissions accounted for only 3.5% of the nitrogen oxide emissions in Southern

California. CARB stated that 96% of intrastate locomotives in California “are now equipped



with idle reduction devices. . .. This is more than twice the rate of installations that have
occurred to date in the rest of the country.” CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY,
AIR RESOURCES BOARD, UPDATE ON THE IMPLEMENTATION OF THE 2005 ARB/RAILROAD
STATEWIDE AGREEMENT 1 (Apr. 11, 2008) (Attached as Exhibit 4). CARB also recognized that
under the MOUs, “the railroads consistently met or exceeded each and every obligation they
signed on to.” Letter from Richard Corey, Executive Officer, Air Resources Board to Mary
Nichols, Chairman, Air Resources Board (Dec. 4, 2013) (Attached as Exhibit 5); Letter from
Cynthia Marvin, Chief, Stationary Source Division, Air Resources Board to Michael Stanfill,
Director, Environmental Engineering and Program Development, BNSF Railway Company
(Sept. 13, 2012) (finding that BNSF fully complied with the 1998 MOU for its operations in
2010) (Attached as Exhibit 6). These MOUs are subject to termination if the SCAQMD rules are
implemented.

SCAOMD’s Efforts To Undermine The State-Wide Voluntary Measures

The SCAQMD has not been satisfied with the state-wide efforts being pursued
collaboratively by the railroads and CARB. Notwithstanding its lack of authority under state law
(or federal law) to regulate diesel locomotives, SCAQMD embarked on an aggressive campaign
to impose different and more disruptive regulations on railroads operating in Southern
California. In late 2005 and 2006, SCAQMD adopted rules concerning locomotive idling aimed
directly at freight rail operations in Southern California, two of which are the subject of EPA’s

present request. Rule 3501 requires freight railroads to

e record every “idling event’ of more than 30 minutes and provide weekly and
annual electronic reports of those “events,” certifying the accuracy of the reports,
and maintaining auditable files to be used to confirm the accuracy of the reports;
or



e install an idling-control device on each locomotive set to shut down a locomotive
after 15 minutes of idling; or

e use locomotives operated with an “alternative technology.”

Rule 3502 limits the amount of time that an operator may idle “unattended” or “trailing”

locomotives:
e The idling requirement provides that “unattended” or “trailing” locomotives
(locomotives other than the lead locomotive) shall not idle for over 30 minutes
under various scenarios, including that the “unattended” locomotive “is within the

railyard.”

e The idling requirement does not apply if the railroad installs an idling-control
device on each locomotive intended to shut down a locomotive after 15 minutes.

e The idling requirement does not apply if the railroad submits an “Emissions

Equivalency Plan” for each locomotive demonstrating that the locomotive will
achieve an equivalent emissions reduction.

Both rules provide for a fine of up to $75,000 per violation per locomotive per day.

SCAQMD knew full well that its aggressive attempts to regulate rail operations through
the diesel locomotive rules were not authorized. As one SCAQMD Board member commented
at a hearing, “I’m fully cognizant of the fact that the [District] doesn’t have the authority to
regulate railroads. But we’ll keep pecking at you and pecking at you until we get our way.”
SCAQMD Board Hearing on Rule 3503, Partial Transcript (October 7, 2005) (Attached as
Exhibit 7).

The Railroads’ Legal Challenge To The SCAOMD Rules

BNSF, the AAR, and Union Pacific challenged SCAQMD’s rules in the United States
District Court for the Central District of California. Among other arguments, the railroads
claimed that SCAQMD’s rules were preempted under ICCTA and violated California state law.

The railroads sought permanent injunctive relief.
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A full record was created and a bench trial was held on the merits. BNSF showed that
the SCAQMD’s rules would severely impact BNSF’s operations in Southern California. Among
other things, BNSF’s evidence showed that:

e The rules would cause substantial delays. See Direct Trial Testimony Declaration
of Chris A. Roberts (Attached as Exhibit 8). Mr. Roberts explained that it would
take substantial time to shut down and to restart locomotives, particularly in trains
with distributed power. Testing and recharging the air brake systems would
contribute to further delays when the lead locomotive is shut down for more than
four hours. These delays would directly impact the trains with locomotives that
have to be shut down, and the delays on these trains’ movements would cascade
throughout the system.

e The rules would expose railroad employees to increased safety risks. Employees
would be at risk of injury when they manually set hand brakes when the lead
locomotive is shut down. There would be a risk of a runaway train if air brake
pressure falls below safe levels. Mr. Roberts explained that because of these
safety risks, compliance with the rules would violate BNSF’s internal operating
rules. Mr. Roberts also explained that the rules would conflict with federal
regulations and contractual requirements governing working conditions.

e The rules would diminish crew productivity. Mr. Roberts estimated that the rules
would meaningfully decrease yard crew time per day simply due to the
requirements to record locomotive “idling events.” Crew productivity would also
decrease while train crews wait for the delayed trains to move. Many crews
would exceed their maximum hours of service, further degrading crew
productivity and the efficiency of rail operations.

¢ The rules would effectively reduce rail capacity by creating delays and imposing
inefficiencies on rail operations. BNSF’s witness Mr. Steve Branscum described
the commercial disruptions that would result from the reduced capacity. A
prominent rail shipper stated that it would have to move traffic to long-haul
trucks. Mr. Branscum noted that removing a single double-stack intermodal train
from rail operations would be the equivalent of adding 280 trucks to the
congested highways of Southern California. Mr. Branscum’s Trial Declaration is
attached as Exhibit 9. Mr. H. Randall Welch’s Trial Declaration is attached as
Exhibit 10.

e BNSF’s witness Mr. Mark Stehly explained that if the SCAQMD rules were
allowed to go into effect, they would lead to a patchwork of locomotive emissions
regulations that would severely impact BNSFE’s operations nationwide. Mr.
Stehly noted that other state and local government entities were considering their
own forms of locomotive emissions regulations. Mr. Stehly’s Trial Declaration is
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attached as Exhibit 11, and a portion of Mr. Stehly’s Trial Testimony is attached
at Exhibit 12.

The District Court Enjoined the SCAOMD Rules

After a full bench trial on the merits, the District Court struck down the SCAQMD rules.
Ass’n of Am. R.R., 2007 U.S. Dist. LEXIS 65685. As discussed further below in the Argument
section of this Reply, the District Court concluded that the SCAQMD rules are unlawful under
California law, incompatible with the framework for implementing the CAA by local
governments in California, and preempted under ICCTA. The District Court granted the
railroads’ request for a permanent injunction against enforcement of the rules, ordering that the
“District, the Governing Board, and their board members, officers, agents, employees, attorneys
and all others acting in concert or participation with them, are hereby permanently enjoined from
implementing or enforcing any provision of Rules 3501, 3502 or 3503.” Ass’n of Am. R.R. v. S.
Coast Air Quality Mgmt. Dist., No. No. CV 06-01416-JFW (PLAX), Doc. No. 193 (C.D. Cal.
May 18, 2007) (Attached to EPA’s Petition at Enclosure 2 of the September 12, 2012 Letter from
AAR, BNSF and Union Pacific to Jared Blumenfeld, Regional Administrator, U.S. EPA). That
injunction remains in place.

The Ninth Circuit Agreed that SCAQMD’s Rules are Preempted Under ICCTA

On appeal, the Ninth Circuit affirmed the District Court’s conclusion that the rules were
preempted under ICCTA. Noting that the rules “apply exclusively and directly to railroad
activity, requiring the railroads to reduce emissions and to provide, under threat of penalties,
specific reports on their emissions and inventory,” the Ninth Circuit concluded that the rules
impermissibly seek to manage or govern rail transportation and are preempted by ICCTA. Ass'n
of Am. R.R. v. S. Coast Air Quality Mgmi. Dist., 622 F.3d 1094, 1098 (9th Cir. 2010). The Ninth

Circuit did not address the District Court’s conclusion that the rules were unlawful under state
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law, finding that the rules would be preempted by ICCTA even if they were lawful. See id. at
1096 n.1, 1098. The Ninth Circuit observed in dicta that the preemption inquiry might be
different for valid rules that had been incorporated into an EPA-approved SIP, but the court
expressed no opinion on how such an inquiry would come out, or what it would consist of, in the
case of the SCAQMD rules. In other words, the Ninth Circuit did not hold that inclusion of the
rules in a SIP would allow them to be implemented.

EPA’s Nationwide Locomotive Emissions Regulations

The CAA reflects Congress’ intent that local governments would have a highly
circumscribed role in regulating diesel emissions from locomotives. The CAA provides that “No
State or any political subdivision thereof shall adopt or attempt to enforce any standard or other
requirement relating to the control of emissions” from new locomotives or locomotives
considered new. 42 U.S.C. § 7543(e)(1)." Moreover, Congress expressly instructed the EPA to
“promulgate regulations containing standards applicable to emissions from new locomotives and
new engines used in locomotives.” 42 U.S.C. § 7547(a)(5).

Shortly after the District Court issued its injunction of the SCAQMD rules, the EPA,
pursuant to Congress’ authorization in the CAA, adopted its own nationwide regulations
regarding diesel emissions from idling locomotives. 73 Fed. Reg. 37096, 37123 (June 30, 2008).
EPA’s comprehensive, nationwide federal scheme of locomotive idling regulation required that
new locomotives and remanufactured locomotives must be equipped with an Automatic Engine
Stop/Start System (idling-reduction device) set to shut down the locomotive after 30 minutes of

continuous idling. 73 Fed. Reg. at 37123; 40 C.F.R. § 1033.115(g)(1).

4 With respect to locomotives that are not considered new, a state may seek a waiver to adopt
local regulations if it demonstrates and EPA finds “extraordinary conditions.” 42 U.S.C.
§ 7543(e)(2)(A). No such waiver has been sought here.
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SCAQMD’s rules go far beyond the EPA regulations and in some areas conflict with the
EPA’s nationwide regulations. EPA’s regulations apply only to new and remanufactured
locomotives, while SCAQMD rules apply to all freight locomotives. In fact, federal law only
grants EPA authority to regulate new and remanufactured locomotives. In addition, even as to
the new and remanufactured locomotives, EPA’s regulations require railroads to install idling-
control devices designed to shut down after 30 minutes of idling, while the SCAQMD’s rules
would effectively require railroads to use idling-control devices designed to shut down after 15
minutes of idling. Moreover, EPA’s regulations allow railroads to restart or continue idling to
maintain air pressure for brakes, to perform maintenance, to comply with federal regulations, or
to heat or cool the cab when necessary. The SCAQMD’s rules do not permit idling under these
circumstances, even though EPA has stated that locomotive idling may be necessary to “maintain
critical functions,” such as air brake pressure. EPA, Control of Emissions from Idling
Locomotives, EPA-420-F-08-014 (Mar. 2008, Rev 9/2012) (Attached as Exhibit 13).

FRA Has Raised Safety Concerns About The District’s Rules

FRA recently cautioned EPA that SCAQMD’s rules raise safety concerns. See Letter
from Joseph Szabo, Administrator, Federal Railroad Administration to Jared Blumenfeld,
Regional Counsel, Region 9, U.S. EPA (Sept. 27, 2013) (Attached as Exhibit 14). FRA pointed
out that the SCAQMD rules could conflict with rules established by FRA on train brake systems.
The SCAQMD rules would require unnecessary setting of handbrakes, with important safety
implications for employees. In addition, the FRA expressed concern about the impact of the
SCAQMD rules on the integrity and operation of the air brake system given the additional time
that brakes would be removed from a source of compressed air. FRA also expressed concerns

that the SCAQMD rules would create delays, which would add substantial costs to rail
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operations. As the agency charged with the regulation of rail safety, FRA’s views on the rules

are entitled to substantial weight.

ITII.  ARGUMENT

A. The Rules Are Preempted By ICCTA Because Direct Regulation Of Rail
Operations By Local Government Entities Is Fundamentally Repugnant To
The Scheme Of Uniform Rail Regulation Established By Congress In
ICCTA.

The District Court found without qualification that the type of regulation that the
SCAQMD sought to impose on railroads was incompatible with Congress’ grant of exclusive
jurisdiction over rail operations to the Board. The Court expressly found that “the Rules at issue
in this case are exactly the type of local regulation Congress intended to preempt by enacting
ICCTA to prevent a ‘patchwork’ of such local regulation from interfering with interstate
commerce.” Ass’n of Am. R.R., 2007 U.S. Dist. LEXIS 65685, at ¥23-24. The Court found that
“the District is attempting to directly regulate rail operations.” Id. at ¥20. Local governments
simply do not have that authority under ICCTA: “[T]he STB and courts around the country have
consistently held that the enforcement of any law which would result in the imposition of
regulations on the way that a railroad company operates its trains is preempted by ICCTA.” Id.
at ¥20-21.

Actions by local governments that seek directly to regulate rail operations are
fundamentally different from other types of local regulations that might affect rail operations. As
the Board has explained, “for those categories of actions [i.e., attempts to directly regulate
railroad operations], the preemption analysis is addressed not to the reasonableness of the
particular state or local action, but rather to the act of regulation itself.” CSX Transportation,
Inc.—Petition for Declaratory Order, STB Fin. Docket No. 34662, slip op. at 3-4 (STB served
May 3, 2005). Efforts by state and local governments to impose direct regulations on railroad
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operations “are a per se unreasonable interference with interstate commerce.” Id. Such
regulations are per se preempted by ICCTA because they “would directly conflict with the
Board’s regulatory authority over rail operations.” Id.

There are numerous cases finding that efforts by local governments to regulate railroad
operations directly are automatically preempted under ICCTA. See e.g., Friberg v. Kansas City
S. Ry. Co., 267 F.3d 439, 443-44 (5th Cir. 2001) (state statute limiting the time a train could
block a street or rail crossing expressly preempted by ICCTA); Pace v. CSX Transp., Inc., 613
F.3d 1066, 1069 (11th Cir. 2010) (state law claims based on noise and emissions from trains
expressly preempted by ICCTA). The District Court found that the SCAQMD rules fall into this
category of per se preempted regulation. See Ass’n of Am. R.R., 2007 U.S. Dist. LEXIS 65685 at
*21-22 (“Because the Rules directly regulate rail operations such as idling, they are preempted
without regard to whether they are undue or unreasonable.”).

The District Court evaluated the SCAQMD rules before they had been included in a
proposed SIP amendment for approval by the EPA, concluding that the rules are not a valid
exercise of police powers by the local government under ICCTA. EPA’s approval of the SIP
amendments would not change the District Court’s finding that “the Rules at issue in this case
are exactly the type of local regulation Congress intended to preempt.” Ass’n of Am. R.R., 2007
U.S. Dist. LEXIS 65685, at *23-24. The rules are not federal rules promulgated by the EPA
itself. Regardless of their status under federal law in an EPA-approved SIP, the SCAQMD rules
at issue here would continue to be “the type of local regulation Congress intended to preempt.”

EPA’s Petition implicitly raises the question whether this finding by the District Court
needs to be revisited since (a) EPA-approved SIPs have the force of federal law, and (b) a

different preemption standard applies to federal laws that conflict with ICCTA, namely that an
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inquiry must be made into whether the federal law can be harmonized with ICCTA. Petition at
2, 4. But even if one were to accept that, as a technical matter, EPA’s approval of the SIP
amendments would require further inquiry into whether direct regulation of rail operations by
SCAQMD could be “harmonized” with ICCTA, the answer would be same. Because the local
SCAQMD rules seek to directly regulate railroad operations, and would in fact significantly
disrupt such operations, the rules are fundamentally repugnant to Congress’ grant of exclusive
jurisdiction to the Board to regulate railroads, and they cannot be harmonized with ICCTA.
Whether they are included in a SIP or not, the rules are essentially local rules in character
— they seek directly to tell railroads how to operate in a local area.” Congress sought to preclude
direct regulation of rail operations through localized regulation due to the risk that such
regulation could lead to the “balkanization and subversion of the Federal scheme of minimal
regulation of rail operations.” H.R. Rep. No. 104-311, at 96, as reprinted in 1995 U.S.C.C.A.N.
at 808; see also Tex. Cent. Bus. Lines Corp. v. City of Midlothian, 669 F.3d 525, 532 (5th Cir.
2012) (“|The] purpose [of federal rail regulation] is to promote “uniformity in such operations
and expediency in commerce.” Those enactments that ‘have the effect of managing or
governing,’ and not merely incidentally affecting, rail transportation are expressly or
categorically preempted under the ICCTA.”) (citations omitted); Providence & Worcester R.R.
Co.—Petition for Declaratory Order-—Gardner Branch, STB Fin. Docket No. 35393, slip op. at
4 (STB served May 26, 2011) (“The purpose of the federal preemption is to prevent a patchwork

of state and local law and regulation from unreasonably interfering with interstate commerce.”);

> The CARB’s legal analysis of ICCTA preemption recognized the special concerns that arise
when “state or local actions hav[e] the effect of regulating train operations.” CALIFORNIA

ENVIRONMENTAL PROTECTION AGENCY, AIR RESOURCES BOARD, JUNE 2005 ARB/RAILROAD
STATEWIDE AGREEMENT ON PARTICULATE EMISSIONS FROM RAIL YARDS, PUBLIC COMMENTS
RAISING LEGAL ISSUES AND AGENCY RESPONSES 12 (Oct. 24, 2005) (Attached as Exhibit 15).
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City of Cayce v. Norfolk S. Ry. Co., 706 S.E.2d 6, 11 (S.C. 2011) (ICCTA sought “to prevent the
development of a patchwork of local and state regulations affecting the railroad industry, as the
enactment of differing standards and requirements would inevitably be detrimental to the orderly
functioning of the industry as a whole.”).6

Congress’ concern about balkanized regulation of railroads has been particularly strong
in the area of locomotive regulation. As the Supreme Court recently stated, Congress has
“manifested the intention to occupy the entire field of regulating locomotive equipment.” Kurns
v. R.R. Friction Prod. Corp., 132 S. Ct. 1261, 1267-1268 (2012).

EPA’s approval of the rules as part of the California SIP would not avoid these concerns
about balkanized regulation of locomotives, or more generally, of railroad operations. To the
contrary, EPA’s approval of the rules at issue here would only encourage more local government
entities to try out their own versions of rail regulation and regulation of locomotive emissions.
At the trial before the District Court, BNSF pointed out that other state and local government
entities were considering their own forms of locomotive emissions regulations. See Testimony
of Mark Stehly, Excerpt from Transcript of Court Trial—Day 1, at 35-36, No. 06-1416-JFW
(C.D. Cal. Nov. 28, 2006) (Attached as Exhibit 12). If EPA were to allow the SCAQMD to
impose direct regulations on railroad operations here, it would open the floodgates to more
attempts by local governments to regulate rail operations through the SIP process. Indeed,
California itself has 34 other air quality districts in addition to the SCAQMD. What if each of

them were to prdpose for inclusion in the SIP some different set of rail idling rules? This is

% The 1998 MOU between BNSF, Union Pacific and CARB expressly acknowledged that “[a]
patchwork of different state and local programs would be an inefficient, costly and time-
consuming disruption of interstate commerce.” Exhibit 1 at 4 (citing EPA, Proposed National
Locomotive Emission Standards, 62 Fed. Reg. 6366, 6368 (Feb. 11, 1997)).
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precisely the result that Congress sought to avoid through the broad preemption provision in 49
U.S.C. § 10501(b).

In the most recent federal court decision to address the question of ICCTA preemption in
the context of federal environmental laws, the court distinguished between rules directly seeking
to regulate railroads and rules of general application that nevertheless have an impact on rail
operations. See United States v. St. Mary’s Ry. W., LLC, No. CV 513-28, 2013 U.S. Dist. LEXIS
181015 (S.D. Ga. Dec. 4, 2013). There, the court found that EPA’s enforcement of certain Clean
Water Act provisions was not preempted by ICCTA. In that case, EPA was acting independently
of localized considerations so the risk of balkanized regulation of railroads by local governments
was not a concern. However, the court still found it important to distinguish between overt
attempts to regulate railroads and rules that incidentally affect rail operations because the direct
regulation of railroads by any entity other than the Board (or FRA on matters of rail safety) could
undermine the uniformity of rail regulation under ICCTA. The court found that the EPA’s
enforcement actions were not preempted precisely because EPA’s enforcement actions were “in
no way a direct regulation on Defendants’ activities.” Id. at *11. Unlike the rules at issue here,
EPA’s enforcement actions did “not discriminate against those operating in the rail transportation
industry, but instead applie[d] generally to ‘any person.’” Id. at ¥12.

Whether regulation by a local government aimed directly at railroad operations is
preempted under a per se rule or because such regulation cannot be harmonized with Congress’
grant of exclusive regulatory authority to the Board is beside the point. The bottom line is that
local regulation of the type at issue in the SCAQMD rules is repugnant to the scheme of uniform
rail regulation that is at the heart of ICCTA’s preemption provision. Even if the local regulation

had been a valid exercise of authority under a federal environmental statute (which is not the
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case here as discussed below), it would still be repugnant to the scheme of uniform regulation
underlying ICCTA. The Board recently explained that action under federal environmental
statutes can generally be harmonized with ICCTA “unless the federal environmental laws are
being used to regulate rail operations or being applied in a discriminatory manner against
railroads.” Grafton & Upton R.R. Co.—Petition for Declaratory Order, STB Fin. Docket No.
35779, slip op. at 6 (STB served Jan. 27, 2014) (citing Ass’n. of Am. R.R. v. S. Coast Air Quality
Mgmt. Dist., 622 F.3d 1094, 1098 (9th Cir. 2010)). The SCAQMD rules fall directly into this
category of localized rules that cannot be harmonized with Congress’ grant of exclusive
jurisdiction to the Board to regulate railroads.

The risk of balkanized regulation of railroads is so great when local governments seek to
directly regulate rail operations that such regulation cannot possibly coexist with the exclusive
jurisdiction to regulate rail operations that Congress gave to the Board in ICCTA. There is no
need for a fact-intensive inquiry to reach the conclusion that the SCAQMD rules would be
preempted under ICCTA whether or not the rules are incorporated into an EPA-approved SIP.

B. Local Government Rules Regulating Rail Operations That Are Unlawful

Under State Law Cannot Possibly Usurp ICCTA’s Exclusive Authority To
Regulate Railroads.

As discussed above, the SCAQMD rules would be preempted by ICCTA even if they
were otherwise a lawful exercise of authority by a local government under a federal
environmental statute. But this case presents the unique circumstance that the rules at issue have
been found by a federal court not to have been lawful in the first place. That finding alone would
support a conclusion that the SCAQMD rules are preempted under ICCTA.

The starting point — and it should also be the ending point — of an ICCTA preemption
analysis should be the legally binding conclusion of the District Court that the rules are unlawful

under California law. The District Court expressly found that “in Section 40702 [of the CHSC],
-20 -



the California legislature explicitly restricted the District from regulating locomotives: ‘No
order, rule, or regulation of any district shall, however, specify the design of equipment, type of
construction, or particular method to be used in reducing the release of air contaminants from
railroad locomotives.”” Ass’n of Am. R.R., 2007 U.S. Dist. LEXIS 65685, at *17. The
SCAQMD rules seek to regulate locomotive emissions, but “the Court finds that the District does
not have the authority under the CHSC to regulate air contaminants from locomotives.” Id. at
*18.

The District Court went further. Not only are the rules unlawful under California law,
they are also incompatible with the California framework for implementing the CAA through

(3133

local government actions. As the Court explained, “‘a local legislature’s power to regulate in
this area is subject not only to the minimum standards of the CAA, but also to limitations placed
upon that power by the state.”” Ass’n of Am. R.R., 2007 U.S. Dist. LEXIS 65685, at *17-18
(quoting Southeastern Oakland County Resource Recovery Auth. v. City of Madison Heights, 5
F.3d 166, 169 (6th Cir. 1993)). Since the SCAQMD rules were not lawful under state law, the
SCAQMD “was not acting under the CAA when it adopted the Rules.” Id. at *18. Indeed, the

District Court noted that “it appears that the decision to invoke the CAA was ‘pretextual’.” Id. at

*18 n.6.

7 This is not the first time that a local government has sought to regulate railroads under the
pretext of federal environmental law authority. See Joint Petition for Declaratory Order—
Boston & Maine Corp. & Town of Ayer, Ma., STB Fin. Docket No. 33971, slip op. at 10 (STB
served May 1, 2001) (“[1]t appears that Ayer is simply using [federal environmental laws] as a
pretext to do what Congress expressly precluded: interfere with interstate commerce by imposing
a local permitting or environmental process as a prerequisite to the railroad’s ability to conduct
its operations.”). The Board has struck down such pretextual efforts to regulate railroads as
preempted under ICCTA.
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In considering the EPA’s Petition, the Board’s preemption analysis must therefore start
with the premise — which is the law of the case — that the SCAQMD rules at issue are unlawful
under state law and that they were not adopted under the framework developed by California to
implement the CAA. The Board need not get into potentially difficult questions of state law
here. The necessary legal analysis has already been done by a federal court and, indeed, it
should be dispositive. When the Court was informed that SCAQMD had made a formal
representation to CARB in seeking inclusion of the rules in the SIP that the rules were authorized
under state law, the Court responded that SCAQMD had “blatantly ignored the Court’s
determination that the District lacked authority to adopt the Rules” and stated that it was
“confident that this misrepresentation will be raised . . . in any further proceedings relating to this
matter.” Ass’nof Am. R.R. v. S. Coast Air Quality Mgmt. Dist., No. CV 06-01416-JFW (PLAX),
Doc. No. 269 at 4 n.2 (C.D. Cal. Feb. 24, 2012) (Attached to EPA’s Petition at Tab 5 of the
October 19, 2012 Letter from Barbara Baird, District Counsel, SQAMD to Jared Blumenfeld,
Regional Administrator, U.S. EPA).

Given the District Court’s clear rulings on the invalidity of the proposed rules, it is
difficult to see how the EPA could possibly approve any SIP amendments that include the
SCAQMD rules. Indeed, the CAA anticipates the problem presented by efforts to federalize
through SIP inclusion local rules that are invalid as a matter of state law, CAA Section
110(a)(2)(E) requires that the agency implementing the SIP “have adequate authority under State
... law to carry out such implementation” and not be “prohibited by any provision of Federal or

State law from carrying out [any portion of the SIP].”® 42 U.S.C. §7410(a)(2)(E). Without even

» EPA’s own regulations provide that the submission to the EPA “must show that the legal
authorities . . . are available to the State at the time of the submission of the plan.” 40 C.F.R.
§ 51.231(b).
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considering the District Court’s permanent injunction prohibiting their implementation, the
District’s rules fail under both prongs of this provision.

But the Board need not base its ruling in this matter on the CAA. Rather, the EPA has
asked the Board whether EPA’s approval of the rules (putting aside whether it can approve the
rules) would make any difference in assessing ICCTA preemption.9 The District Court’s finding
that the rules were unlawful under state law should easily resolve that question. Attempts by a
local government to regulate rail operations that are not even lawful under the local
government’s own state law cannot possibly trump the Board’s exclusive authority to regulate
railroads.

The courts and the Board have consistently recognized that Congress intended to give
ICCTA broad preemptive scope, particularly as to actions supposedly taken under local law.
Indeed, “‘[i]t is difficult to imagine a broader statement of Congress’s intent to preempt state
regulatory authority over railroad operations.”” City of Auburn v. U.S. Government, 154 F.3d
1025, 1030 (9th Cir. 1998) (quoting CSX Transp., Inc. v. Georgia Public Service Comm ’'n, 944
F. Supp. 1573, 1581 (N.D. Ga. 1996)); Union Pac. R.R. Co. v. Chicago Transit Auth., 647 F.3d
675, 678 (7th Cir. 2011) (“Congress’s intent in the Act to preempt state and local regulation of
railroad transportation has been recognized as broad and sweeping.”); Friberg v. Kansas City S.
Ry. Co., 267 F.3d 439, 443 (5th Cir. 2001) (The preemption provision of ICCTA “is so certain
and unambiguous as to preclude any need to look beyond that language for congressional

intent.”); Guckenberg v. Wisc. Cent. Ltd., 178 F. Supp. 2d 954, 958 (E.D. Wis. 2001) (“Indeed,

? By asking the Board to address the preemption issue before any action has been taken on the
proposed SIP revisions, the EPA’s Petition allows the Board to address the preemption question
at an early stage and based on an objective analysis, without concern that a finding of preemption
might disrupt any existing environmental program or cause conflict with a sister federal agency.
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the language is ‘clear and broad,” and it is apparent that the ‘ICCTA has preempted all state
efforts to regulate rail transportation.’”); CSX Transp., Inc.—Petition for Declaratory Order,
STB Fin. Docket No. 34662, slip op. at 7 (STB served Mar. 14, 2005) (“Every court that has
examined the statutory language has concluded that the preemptive effect of section 10501(b) is
broad and sweeping, and that it blocks actions by states or localities that would impinge on the
Board’s jurisdiction or a railroad’s ability to conduct its rail operations.”).'?

Congress’ intent to narrowly circumscribe localized actions that interfere with rail
operations could not be clearer. Even if EPA’s approval of the rules (assuming the approval was
valid) would imbue the rules with federal status under the CAA,"" the rules would be the same
ones that a federal court has found were unlawfully promulgated in the first instance. The
SCAQMD rules are a creature of state law and would remain as such even if “federalized”
through inclusion in the SIP. As one court explained, “[t]he federal Clean Air Act merely
provides the authority for the state to enact the SIP. The SIP retains its character as state law.

As such, claims based on the scope and application of the SIP are essentially ones of state law,

' In its 2005 legal analysis, CARB noted that “[t]he decisions of the Fifth and Ninth and
Eleventh Circuits, as well as STB, clearly reflect that Congress intended ICCTA preemption to
be broadly construed.” CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY, AIR RESOURCES
BoOARD, JUNE 2005 ARB/RAILROAD STATEWIDE AGREEMENT ON PARTICULATE EMISSIONS FROM
RAIL YARDS, PUBLIC COMMENTS RAISING LEGAL [SSUES AND AGENCY RESPONSES 14 (Oct. 24,
2005) (Attached as Exhibit 15). The CARB’s legal analysis concluded that there are “serious
questions as to whether [an idling-reduction regulation] would be preempted by the ICCTA or
other federal laws.” Id. at 9.

"I The Ninth Circuit noted that the District Court had found that the SCAQMD rules were
unlawfully promulgated, but it found that the rules were invalid under ICCTA even if they had
been lawful under state law. See Ass'n of Am. R.R. v. S. Coast Air Quality Mgmt. Dist., 622 F.3d
1094, 1096 n.1, 1098 (9th Cir. 2010). The Ninth Circuit did not make any finding on whether
rules that were unlawful under state law could become valid federal law under the CAA through
EPA approval or whether EPA’s approval of the rules would override the concerns leading the
District Court to find that the rules were preempted under ICCTA.
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and do not arise out of federal law.” Riverside Labs., Inc. v. lllinois EPA, 1987 WL 7836, at *2
(N.D. 111. 1987).

The rules at issue here are not rules that the EPA has independently promulgated under
its authority under the CAA. Rather, they are rules purported to be developed under state law for
inclusion in a state SIP that in material respects “retains its character as state law.” If there is any
conflict to be resolved for purposes of an ICCTA preemption analysis, it would be a conflict
between (a) Congress’ grant of exclusive authority to the Board to regulate railroads and (b) a
local government’s attempt to regulate railroads under state law as part of a state SIP. Such a
conflict can be easily resolved in favor of ICCTA preemption where the local action is not even
valid under state law. Unlawful action under state law should be given no weight in resolving
such a conflict. As the Board has recognized, there must be a valid attempt to regulate railroads
to avoid ICCTA preemption. See Joint Petition for Declaratory Order—Boston & Maine Corp.
& Town of Ayer, Ma., STB Fin. Docket No. 33971, slip op. at 10 n. 28 (STB served May 1,
2001) (“Section 10501(b) need not be read to preempt valid regulation under the CWA and the
SDWA where regulation under these statutes, fairly enforced, does not unreasonably interfere
with railroad operations”) (emphasis added). 12

In light of Congress’ clear intent to broadly preempt local government interference with
the Board’s regulation of railroads, it is inconceivable that Congress intended to allow local
government actions that are not even lawful under state law to interfere with the Board’s
exclusive jurisdiction, whether or not as a technical matter those unlawful actions are

“federalized” by EPA’s approval of a state’s SIP. The Board does not have to put aside its

12 Thus, as reflected in the Board’s own precedent, the possibility of avoiding ICCTA
preemption would have to begin with a regulation that, apart from the question of preemption, is
legally valid and relates in some way to railroad operations. Here, the argument for avoiding
preemption fails at step 1 of the analysis.
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common sense in addressing the preemption issue here. This is a unique case where the local
government rules at issue were unlawfully promulgated under state law, as a federal court has
already found. When Congress said without qualification that ICCTA preempts state and federal
law attempts to regulate railroads, it certainly did not intend to carve out an exception to this
broad preemption for unlawful actions under state law.

C. If The Board Concludes That A Fact-Based Preemption Inquiry Is Needed,

The Board Should Establish Procedures That Will Permit Creation Of A
Full Record.

For the reasons explained above, a fact-intensive preemption inquiry is not necessary in
this case. Even if EPA’s approval of the SIP amendments gave the rules at issue here the effect
of federal law, it would not change the conclusion that the rules are preempted under ICCTA.
Regardless of their status under federal law, the rules were unlawfully promulgated in the first
instance and would remain localized regulations seeking to impose direct controls on rail
operations. No extensive fact analysis is needed to find that local government rules of this nature
are preempted.

Under other circumstances, the Board has said that a conflict between ICCTA and a valid
exercise of federal authority under a federal environmental statute may need to be resolved
through a fact-intensive preemption inquiry. See Joint Petition for Declaratory Order—Boston
& Maine Corp. & Town of Ayer, Ma., STB Fin. Docket No. 33971, slip op. at 3-4 (STB served
Oct. 5, 2001) (stating that harmonization “is a case-specific and fact-specific determination. One
must look at the objective effects (i.e., all of the facts and circumstances) to determine whether
the local body’s regulation, as applied, unduly burdens or unreasonably interferes with interstate
commerce.”) (“Town of Ayer”™).

The type of inquiry contemplated in Town of Ayer is unnecessary here. But if the Board

nonetheless believes that a fact-based inquiry is warranted in this case, BNSF will show that such

226 -



an inquiry would result in the same conclusion that the SCAQMD rules, whether or not included
in a federally approved SIP, are repugnant to the Board’s regulation of railroads under ICCTA.
Among other things, BNSF would show that (1) the rules would undermine environmental
objectives by conflicting with other existing approaches to achieving air quality goals; (2) the
rules violate Congress’ desire for uniform regulation of rail locomotives; (3) the rules would
severely burden and impair rail transportation, while also posing serious safety concerns; and

(4) allowing the rules to move forward would create an unacceptable risk of additional regulation
by other state and local entities that could severely impair efficient rail transportation.

Much of the record that would be necessary to show why the SCAQMD rules could not
be harmonized with ICCTA under a fact-based balancing test has already been created in the
District Court proceeding. However, BNSF would update and expand the record if the Board
were to conduct a fact-based harmonization inquiry. If the Board decides to engage in such an
inquiry, it should initiate a proceeding that will allow the parties to fully develop the factual
record.

IV.  CONCLUSION

For the reasons set out above, the Board should declare without further factual inquiry
that the rules at issue in the Petition are preempted under the ICCTA, 49 U.S.C. §10501(b). If
the Board believes that a more detailed investigation needs to be conducted, the Board should

initiate a proceeding that will allow for the development of an adequate record.
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This MEMORANDUM OF MUTUAI. UNDERS’I?ANDINGSAND AGREEMENTS

:\ YN ‘n e

dated nsof July 2; 1998 ("Mcmorandmn“), 15' cnlcrcﬂ into bctween and amoag thc followmg
{collectively, the "sarties”): o R :

» Califomia Air ﬁé‘sémc;.é Bd;;ﬂ‘("m'f), and P

8“'

"+ The Burlingion Northern nd Santa Fe Rallway Cﬂmpany ‘and
Union Pacific Railroad Company, which are the Class 1 freight Railroads
operating within the boundaries of the South Coast Nopattainment Area
. (individually, a "Pamcxpanng Railroad”, and together, thc "Pamcxpatmg
Rallroads")

In order 10 achieve the emissions reductions contemplated herein, the parties have voluntarily
amived at the following mutual understandings and agreements: ’

I MUTUAL UNDERSTANDINGS AND AGREEMENTSI. MUTUAL
UNDERSTANDINGS AND AGREEMENTS.

A m_mouvc mess:ons Prog@_xg Statement of Pringjples. A Locomouve
Emissions Program Statement of Prmcxplcs

The parties have entered into this Meroorandum in recognition of the Staternent of
Principles - South Coast Locomotives Program ("Statement of Prmmplcs") agrecd to by the
U.S. Environmental Protection Agency- ("EPAQ) ARB, and the Participating Railroads, and
dated as of May 14, 1997.

B. National Emissions Standards for Locomotives.B. Natjonal Emissions
Standards for Locomotives. ’

Section 213 of the Federal Clean Air Act directs EPA to adopt emissions standards

applicable to new locomotives and new engines used in locomotives. EPA proposed regulations
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i dcgrec of exmss:on reduction aclnevablc through the apphczmon of tcch:nology whxch_
' :Adzmms!rator determines will be available for the locomotives or engines to which such
‘standards apply, giving appropriate consideration to the cost of applying such tcchnology wﬂh’m
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ﬂ]c period of time available to manufacturers and to boise, éncrgy, and safety factnrv a,»ocxawd §
with the application of such technology.” (Clean Air Act § 213(a)(5)).

Area.C. Participating Railvoads’ Affirmative Proposa the South Coast’
Nonattainment Area.

In 1993, the Participating Railroads proposed to EPA, ARB and others the establishment
of a locomotive fleet avérage cmissions program in the South Coast Nonattainment Area tied to
promul gation of the Final EPA Natiopal Locomotive Rule and intended to aceelerste
introduction into the South Coast Nonattainment Area of newer, lowet emittmglocomotives.

“The Participating Railroads, EPA and ARB have since discussed improvements and refinements

of the fleet average program, resulting in the mutua] understandings, agreements and covenants
herein. Mcasure M14 of the 1994 California State Implementation Plan recognizes the
uniqueness of the Participating Railroads' flect average proposal: "In cssence, this flect average
requirement represents the most aggressive scrappage and replacement program of amy
transportation source .. .." -

D. Projected EmissioQ.Reductio@ from 1994 California State Implementation Plag

\/lc re M14.D. Projected Ermss;on Rcducuons from 1994 Cahfor%xa State
Implcmeutzhon Plan Measure M14.

1. California developed and adopted the 1994 California State Implemcentation Plan
(" 1994 SIP").to attain the federal ozone air quality standard in the South Coast Nonattainment
Area and certain other arcas of California. EPA approved the 1994 SIP on September 26, 1996,

2. Measure M14 of the 1994 SIP anticipates that locomotive flects operating i the

South Coast Nonattamment Area in 2010 and later wil} emit on average no more than the
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;‘rn zAﬂ

st:;ndard mclude.d in thc Fmal EPA Nationsl Locomouvc

i By pcct ’tbat thc locomotive fleet average

X fully I;nplcmmtcd, will acbxevc the emissions

E. 512 Crcdat ﬁog @assmug Rcducnogg.}i SIP Credit for Emissio
.Redoctions, *

+

Measure M14 was included in EPA's September 26, 1996 approval of the 1994 SIP
(62 Fed.Reg. 1149 (January 8, 1997)). As stated in the Statement of Principles, EPA inténds to
commit to adopt regulations as necessary that would assure that the emissions reductions called-
?for in this Memorandum are achieved from the railroads and/or, if necessary, from other national
wansportation sowrces. EPA intends to promulgate such a commitment and establish ‘
appropriate SIP credits through notice and comment rulemaking at the conclusion of the Public
Consultative Process established in conjunction with approval of the South Coast attainment
demonstration (see 40 C.F.R. § 52.238). In that rulemaking, EPA intends to propose adoption
of the backstop commitment provision attached 1o the Statement of Principles.

F. Implementation Impacts on Participating Railroads.F. Implementation
Impacts on Participating Railroads. -

The parties understand and acknowledge that implementation of the Locomotive Fleet
Average Emissions Program in the South Coast Nonartainment Area will have substantial capital
cost and operational impacts on the Participating Railroads. These costs and impacts result from
the Participating Railroads' accelerated introduction into the South Coast Nonattainrment Area of
lower emitting locomotives, and are in addition to the impacts that will result from
implementation of the Final EPA Natiopal Locomotive Rule. These impacts include: costs of
purc‘hu_ing additional reserve power, purchasing and installing necessary metering and
monitoring equipment, and constructing, maintaining, and operating power changeout facili
train delay due to power changeouts; and reductions in operating flexibility due to the nee
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Under sections 209 and 213 of the chcml Clcan Al Al EPA ha ;thc cxolusxvc ;
authority to "promuigate regulations containing- standards apphcablc to cm:ssxons f'rom ncw
locomotives and new ecngines uscd in Jocomotives," Sdtcs and polmca) subdmswns are .

‘probibited from adopting or ammpnng to cnfon:c any stanaard or other reqmrcmcnl rclatmg to -
the control of emissions from . . . new 10c0motxvcs or Dew, cngmcs us:dm locomonves " Inthe )
Final EPA National Locomotive Rule pmmulgated under sections 209 and 213 EPA addresscd
the issue of the scope of preemption under section 209, and spccxﬁcd that a prohﬂmed "other ’
requirement” includes mandatory fleet average standards. In this Memorandum, the parties
vo]u.nmn'iy consent to their mutual participation herein solely for the South Coast Nonattainment
Area and solely for the purposes set forth herein, and further agree that the state has the

suthority to enter into this Memorandum. Under California law, ARB is the state agency with

the appropriate jurisdiction to participate in this Memorandum.

H. Unique Features of Railroads H. Qniﬂgug Features of Railroads.
1. Railroads operate national Jocomotive fleets that travel between states daily,

moving more than forty percent of the total intercity revenue ton-miles of freight in the United
States. The interconnected nature of the rail network and the ability of locomotives 1o gavel
freely throughout the country allow for efficient deployment of Jocomotives to meet customer

*peeds. Segmentation of the national locomotive flects into multiple geographic arcas would be
very burdensome for the railroads because of the very high capital costs of the additional
locomotives needed to establish area-specific locomotive flects, creation of inefficient
operations, and delay of time-sensitive customer shipmepts. A patchwork of different state and
local programs would be an inefficient, costly and time-consuming disruption of interstate
commerce. See EPA, Proposed National Locomotive Emission Standards, 62 Fed. Reg. 6366,
6368 (February 11, 1997).

2. Because of the expense of purchasing new locomotives and the resulting
economic necessity to keep them operating for as long as possible, railroads spend considerable

time and money to maintain their locomotives in equivalent to new condition for at Jeast 30

years.
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- youtes, thh thc xcsult 1ha1 railroad mfﬁc h:vc]s and pattcms are very sensitive 1o increases m o
) costs Ovcrly stringent regulation can severely impact railroad traffic and divert mtcmanonnl

B ,“tradc aWay fom Cabfovma ports,

1" Unique Features of Locomotives.]. Unique Features of Locomotives.

1. Oﬂy two companies manufacture most of the Jocomotives uscd in the United
States.- Oﬂy about 500 new locomotives are manufactured for use in the United States per year.
_ . This means that railroads have a limited ability to purchase new locomotives in any particular
+ year. In addition, the price of Jocomotives is high (upwards of $2.5 million ¢ach in 1997)
. because the manufacturers' costs must be spread over such a small production level.

2'.. ~ Locomotives continue in active service for 30 10 40 years. Given proper
maintenance, their NO, emissions rates do not significantly deteriorate over time. Most
Jocomotives are remanufactured periodically, allowing them to remain in equivalent 1o new
condition for their entire lives. In contrast to the usual 30-40 year fleet turnover rate as noted in
Measure M14, the locomotive fleet average program for the South Coast Nonattainment Area
would, in effect, result in 100 perceni scrappage/replacement with the lower-cmitting =
locomotives over 5 years from 2005-2009.

v 3. Technologies from other mobile sources that have been successfully applicd to

e . - reduce NO, emissions from Jocomotives include retarded injection timing, increased charge air
cooling and increased injection pressure. However, locomotive engines cannot readily use
several key cooling mechanisms (e.g., ram air and air-to-air aflercooling) that can be used on
other engines to reduce NO, emissions. Other poteatial NO, emission reduction techniques also
cannot be used on Jocomotives due to very high vibration levels, the need for all locomotive
components to withstand shock Joading of up to Gve times the {force of gravity, locomotive size
and weight 1estrictions, and air flow characteristics affecting locomotive operations in tunnels.
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madc m Cahforma md thc South Coast 1o-clean
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) t«,: o """"
the only rcgwon c!assxﬂcd as an cxtmmc{nonanmmncm area. From !9‘30 101992, the average
vt

simber of exceedance days m cach ycarwas 134.3 The Seuth Coast’s “unique 2if guality

'prob)cms are the result of masswc r:imss;ong gcn‘c:.n‘cxlcd w:thm thc region, exacerbated by

especially advérse mct:omlogy and top gmpliy "Soudmm California . . . violates the {federal
ozone) standard on almost one out of every three days-—25 times more frequently than the next
most pollutcd wrbap areas,” ' EPA, Proposed Approva] of the California SIP, 61 Fed.Reg. 10920,
10922 (March 18, 1996)

2. The movement of gooc'ls:throl.xgh the South Coast Nonattainment Area is
essential to the economic vitality of the area and of the pation, and the rail transportation
petwork in the South Coast Nonattammcnt Area is an cssc.nnal part of the regional, pational and
global transportation systems. This m:twork already provides substantial environmental and
economic benefits to the region. ]hesg benefits can increase over the long tesm, The pann:s
agree that the use of rail transportation for goods movement in the South Coast Nonattainment
Area is consistent with the goal of maintaining economic vitality in an environmentally bencficial

manper.

-y
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40-C.F.R. Part 92 for tbc fine baul duty cycle.

"Comcction” means a downwand mathematical cbzmgc toa PamaPatngaﬂ . d's FA: e,
for 2010 and later years, to reflect differences between the atmospheric ‘conditions Specxﬁcd in

- EPA's test procedure for establishing certified emission levels for locomotives pursuant to the

Final 'EPA Nationsal Locomotive Rule and the atmospheric conditions id the South Coast
Nobattainment Area, as specified in paragraph 111D 2. ' ’

"EL." is the NO, emission rate in g/bhp-hr for an individual locomonvc as calculaicd and
adjusted pursuant to subsection II1.C.

"Exclusive Use” or the phrase "exclusive use of locomotives with CLs at or below the
Fleet Average Target" means the use of locomotives with CLs at or below the Fleet Average
Target in the South Coast Nonattainment Area by a Participating Railroad during a year such
that either of the following is true: (1) 100% of the locomo'tiv;s used have CLs at or below the
Fleet Average Target; or (2) no less than 99.9% of the Locomotive Days of Operation are
generated by locomotives with CLs at or below the Fleet Average Target.

"FA" means a Participating Railroad's flect average NO, emission rate, in g/bhp—hr for
Jocomotives operated in the South Coast Nonattainment Area, as galculatcd pursuant to -
subsccnon IILB.

"FAC" means flect average emission credits, expressed in g/bhp-hr, calculated pursuant
to subsection IILF.

“Final EPA National Locomotive Rule” means the final regulation promulgated by EPA
on April 16, 1998 (63 Fed. Reg. 18978) establishing emission standards for new locomotives
and new engines used in locomotives and appearing at Title 40, Code of Federal Regulations,

DOCHUM” ) -7-
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: Pan 92, commcncmg at § 921, and addressing pm:mphon of state and local ]ocomonvc
cmxssmn smndards at Titlc 40, Cod: of Federal Regulations, § 85. 1603(c)

"Final FA" means-a Pammpatmg Railroad's final fleet average NO emission rate, in
: g]bhp~ 1o Aalcndarycar, aﬁer apphcanon of any adJLLs-nnmts and any correction to FA, and

' "Flcct Avcrage Targct" means EPA's NO, emission standard for freight locomotives
manufactured in 2005 and later, for the Jine-haul duty cycle, or 5.5 g/bhp-hr whichever is
greater. ) ’

) ""Locomotive Day of Operation” mweans a calendar day,' from midnight to midnight,
' " during any portion of which a locomotive is-operated in the South Coast Nonattainment Area.

"Locomotive Fleet Average Emissions Program" means the program established in the
South Coast Nonattainment Ares by the Participating Railroads pursuant to this Memorandum
of Mutual Understandings and A greements.

"Measure M14” means the control meesure pertaining to locomotive emissions and
adopted by the ARB on November 15, 1994, as part of the 1994 California State
Implementation Plan required under the Federal Clean Air Act, and approved by EPA on
September 26, 1996 (62 Fed.Reg. 1149 (January 8, 1997)), and any amendments to the control
measure made to mcorporatc revised locomotive NO, emission reductions expected to occur in
the South Coast Nonattainment Area for the years 2005 through 2009.

s PRI -

"Proposed EPA National Locomotive Rule" means the proposed regulation published in
the Federal Register on February 11, 1997 (62 Fed.Reg. 6366), identifying expected emission
standards for new locomotives and new engines used in locomotives, and further proposing
provisions to preempt state and Jocal Jocomotive emission standards.

“South Coast Nonaitainment Area” means the arca of Los Angeles, Orange, Riverside,
and San Bernardino Counties designated in 40 C.F.R. § 81.305 as of July 1, 1996 as a federal
"Extreme” ozone nonattainment area and described more specifically in Appendix A.

~DOCNUM® -8- . 70
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o gARﬂcmmg RAILROADS' FLEET AVERAGE Q@;;QA:QONS N ma N
SOUTH COAST uomrmmmm AREA 1. W .

A. Anrual Obh'gﬁﬁgm’ A. Annual Obligation,

1. ' Incachcalendar year beginning in 2010, each Parﬂmpalmgkmlroad's Final FA
shall not exceed the Fleet Average Larget. .

2. Bcgmnmg Apnl 1, 2011, each Parnmpatmg Raxlm-ad shail snnually dcmonstmc &
that it has satisfied paragraph MILA.1 for the preceding ycar by calcu]atmg its FA pursuant to '
paragraph IIL.B.1 or paragraph M1.B.3, and determining its Final FA pursuant to subsection
IILD. As an alternative, a Participating Railroad may show that it has satisfied the definition of

Exclusive Use.

B. Calculation of FA:B. Calculation of FA.

1. The formula for calculating 2 Participating Railroad’s FA in a particular year shall

S(EL) (MWhr)
FA=isL

> ( MWhr,)
i=J
where MWhr; = the total pumber of megawatt-hours an individual locomotive operated in the
South Coast Nonattainment Area in the appliczble year, measured at the
generator, or, at the Participating Railroad's option, the number of

gallons of fuel consumed by the locomotve while it operated in the South
Coast Nonattainment Area. (‘

n = the total number of locomotives the Participating Railroad operated in the
South Coast Nonattainment Area in the applicable year.

For the purposes of this calculation, b may include pominal locomotive(s) to represent
one or more alternative operating scenarios for a particular physical locomotive, Alternative

operating scenarios may include, but are not limited to, operation of a locomotive on more than

one fuel where a different CL has been determined for the locomotive’s operation on each fuel,

and circumstances where a physical locomotive operates for less than an entire.calendar year

~DOCNUM® -10-
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nnd&r a parncular combxnatxon of quannﬁab]c and vcnﬁablc cutission reductions for which
’ . ad_;ustments may be miadéto the EL. orFA.

: atmg Raxlmad may use cither megawatt-hours or gallons of fuel for
dztcrrmmng any m ‘vxdusl Jocomonvcs ‘MWhr;, but the use of one 6r the other measurement for
“allofa Parnmpatmg lerc;;sd's 1ocomouvcs is encouraged. A Participating Railroad shall be

' per:mttcd to convcn gallons of fucl to megawatt-hours, or vice-versa, pursuant to the procedure -

Tin Appendnc B or any omcrformu.la agrccd to by the parties.

3 o IL for a ,)amculm ycar, a Pamcxpanng Railroad attempts to satisfy its feet
- avcragc obhgatmn through the excinswc nse of locomotives with CLs at or below the Fleet
Average Targct, bnl is unable to satisfy the definition of Exclusive Use, the Participating
Railroad may calculate its FA for that year by using the formula in paragraph I0.B.1 or by using
the fo]lowmg formula:

SU(EL) (Days,) (Factor,)
" Fd=E

Z(DG)'S;) ( Factor:)

i)

where Days; =  the total pumber of Locomotive Days of Operation for an individual
locomotive in the South Coast Nonattainment Area in the applicable year.

n = the total number of locomaotives the Participating Railroad operated in the
South Coast Nopattainment Area in the applicable year.

Factor; = the lqcomoéch horsepower weighting factor applicable to an
individual Jocomotive, as specified in the following table:
¢ Locomotive Horsepower Factor
1999 or less 1
2000 10 2999 2
3000 ormore 5

C. Ca]t;ulation of EL..C. Calculation of EL..

1. EL,; for a locomotve shall be the CL for that locomotive, unless the EL; is
adjusted pursuant to this subsection I1.C.

“DOCNUMA -11-
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2. Prior to 2008, the pamcs shn mutually agme upon dcfaul( C’L‘s for locomotive
modcls thh no CL for NO,, ;

3, A 1o<:omonvc s EL, may bc nd;ustpd downward, account j{Qx}i;gégpt;jﬁéblc and *
verifiable emissions rnductxons not mdudaam e CL Ad,mstmcn _;ﬁf;ﬁﬁky,bc made.

4. When quantifiable 2 and venﬁab!c :mxss:ons n:ducuons for 3 pamcu!a: Jocomotive
apply to only a partion of that 1ocon:rotwc s opcrauons in thc Sou:h anst Nona apuicpt Area
in a given year, the locomotive: shall bc trcawd m thc fleet avmgc calé;ﬁ non 45 two or more:
pominal J6comotives, pursuant 1o pamg:mph I0B.1. For each nominal !ocomonvc & geparate
' EL; shal] be calculated, based upon the quantifiable and verifiable emissions reductnons that
apply to that nominal Jocomotive. In calculating the FA, the megawatt-bours operated or fuel
'usage for each nominal ]ocomotivc“ shall be the number of megawart-hours operated or gallons

of fuel used under the operating Tonditions that apply to that nominal locomotive.

D. Calonlation Qﬁn Fipal FA.D. Calcnlation of Final FA.

1. ' Inlieu of adjustmg cach locomotive's EL; downward under paragraph III.C.3 due
to applicable quantifiable and verifiable emissions reductions not accounted for in the CL, a
Participating Railroad may adjust FA for such reductions afier FA has been-calculated pursuant
to subsection [ILB, but only if the adjustment is.mathematically equivalent to or less than the
cumulative adjustment that would have occurred by adjusting ¢ach locomotive's EL;.

2. If necessary to achieve the Fleet Average Target for 2010 and later, after
adjusting a Participating Railroad's FA pursuant to paragraph II.D. 1, if applicable, the
Participating Railroad's FA or adjusted FA may be comrected downward to account for
atmospheric conditions, as specified in paragraph 1 of Appendix D.

3. After making spplicable adjustments and/or a correction pursuant to
paragraphs ITI.D.1 and I.D.2, a Participating Railroad's resultant FA shall be rounded to the
pearest 0.] g/bhp-hr in accordance with Appendix C. If this adjusted/corrected FA still exceeds
the Fleet Average Target, the Participating Railroad may subtract from the adjusted/comected
FA emission reductions to reduce the adjusted/comrected FA using either or both of the

f'ollowing:

“DOCNUM~ -12-
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< 2 A Participating Railroad may in any year subtract from its - ‘,
o ad_]ustcd/corxcctcd FA pot more than 1.3 g/bhp-hr of FAC created prior to 2010 A
{p Paxm:ipanng Railroad also may in anyyear subwact from its adjustcd/corrcctcd FA

‘than‘O 3 g/bhp-hr of emission reductions other than FAC generated under this M‘c‘

; (\;mh those emission reductions converted 1o g/bhp-hr using Table E-1 in Appcndnt E), prov;dc:
that the 1.3 g/bbp-hr limit on the use of FAC created prior to 2010 shall be tcduccd by lhe
e amount of any non—I-‘AC emission reductions subtracted pursuant to this scntcncc o

b. A Pamcxpatmg Railroad may in any year suotmct from 1ts
adjustcd/correctcd FA any quantity of FAC created in 2010 or later. o

4. The Participating Railroad's Final FA shall be the FA calculated pursuant o
subscctxon 111.B, as adjusted and, if necessary, corrected, and afier subtraction pursuant to s
paragraph IILD.3 of any FAC or other emission reducdon. ' .

E. Data Collection and Calculations.E. Data Collection and Calculations.

1. No later thag January 1, 2010, and for ax‘py‘ycar prior to 2010 for which a
Participating Railroad wishes to generate FAC (other than FAC created through the use of
ULELS), each Participating Railroad shall track megawatt-hour usage or fuel consumption
through the use of track-side transponders that read megawatt-hour or fuel data for all
locomotives as they enter and leave the South Coast Nonattainment Area. The transponders
‘shall be located at the South Coast Nonattainment Area borders or at a close distance past the
borders. A Participating Railroad and ARB may agree to aliernative meauos of tracking
megawatt-hour usage or fuel consumption. 1f the Participating Railroad elects to achieve the
Fleet Average Target through the exclusive use of locomotives with CLs at or below the Fleet
Average Target,-imstead of tracking megawatt-hours or fuel consumption, that Particigating ¢

* Railroad shall collect data to identify all locomotives used in the South Coast Nopattainment
Area for the spplicable year for the purpose of demonstratimg that the definition of "Exclusive
Use" is satisfied or, if necessary 1o calculate the Participating Railroad’s FA using the formula
provided in paragraph I11.B.3 or to document the quantity of FAC created by the use of ULELs,
records specifying the number of Locomotive Days of Operation for each locomotive used in the

. South Coast Nonattainment Area for the appﬁcab]c year.
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Esnmanon of thc mxssxngxdata shall bc baszd on' data for 1ocomonvcs operatcd on snm]ar trains
within the %uth Coam Nnnanammcnt A.rca a5 pmvxdcd in Appendix F.

- KN Tbc m]cs n App&ndu C shall apply to any rounding of calculations performed in
connection wnh thls Mcmomndum

F. Fleet Average Emission CreditsF.  Flect Aversge Emissi redits.

-1 & For the year 2010 and thereafier, a Participating Railroad may generate FAC in
any year in which its Final FA (if based on FA calculated using the formula specified in
paragraph IILB.1) is below the Fleet Average Target, FAC created in 2010 and later, other than
FAC creatcd by the use of ULELS, shall be calculated as follows:

FAC = Flect Average Target - Final FA

2. A Participating Railroad may generate FAC for emissions reductions in the 2005
- 2009 time period, as specified in this paragraph. To generate such credits, a Participating
Railroad must calculate its Final FA for the year for which emissions reductions arc to be
credited, using the formula for FA specified in paragraph II.B.1. FAC for the 2005 - 2009 time
period shall be calculated as follows:

§ FAC = ((l-y) x 15.4 g/bhp-hr) - Final FA, - -

where y = a specified percentage reduction from 1990 baseline NO, emission levels (15.4
g/bbp-hr). For the purpose of calculating FAC pursuant to this paragraph, the percentage
reductions from baseline emission levels which constitute "y" shall be as follows: 27.8% (2005),
32.9% (2006), 37.8% (2007), 41.8% (2008), and 47.8% (2009).

3. FAC shall be denominated in g/bhp-hr. FAC calculated pursuant to this
subsection 1.F shall be rounded to the nearest 0.1 g/bhp-hr. For purposes of generating FAC

~DOCNUM -14-
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inchding the use of I’AC to ca]culatt a Parhcapanng Railma s-Fmal FA undcr paragm,,u Illu 3
or to provide mitigation as required under pamgraph VL 4‘ and Appcndxx E T

6. . A Participating Railroad may generate FAC from the use of ULELs in any
calendar i(cu beginning on or afler the effective date of this Memorandum, through
December 31, 2014. The opportunity to create FAC through the use of ULELS is provided as
an incentive for the introduction of ultra-low emitting locomotives into the South Coast
Nonattainment Arca. Calculation of FAC created by 8 Participating Railroad's use of ULELS in
a particular calendar yeas is independent 6f the calculation of FAC pursuant to paragraphs
IILF.1 and II.F.2 and shall be performed as follows:

a. The Paxﬁcil;ating Railroad’s weighted average ULEL emission rate ("w™) for the

year shall be calculated by using the following formula:

a .
X(EL«) (Days,) (Factor,)

= iv1

w +

>.(Days)) (Factori)
i=1
Fr g ' *'
where Days; = the total number of Locomotive Days of Operation for an individual
ULEL in the South Coast Nonattainment Area in the applicable
year;

k= the total number of ULELS the Participating Railroad operated in
the South Coast Nonattainment Area in the applicable year;

Factor; = the locomotive horsepower weighting factor applicable 10 an
individual ULEL, as specified in the following table:

N -15-
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\ \

" Locomotive Horsepower 7 Factoy
1999 or less i 1
2000 10 2999 | | 2

3000 or more 5

The Pamcxpatmg Railroad's maximum possible FAC from the use of ULELs
. ' ("m") for the parncular year shall be determined according 1o the fol]owmg
b L fommla

e Y . < - P NS
s H X i,

§ '~ m=Fleet Average Target - w

c. The Participating Railroad’s usage of ULELS, in the South Coast Nonatainment
' Area ("u") for the particular year shall be determined according to the following
formula: ’

u= i(Daysi)

where Days; = the total pumber of Locomotive Days of Operation for an individual
ULEL in the South Coast Nonattainment Ares in the applicable
year,

k= the total umber of ULELSs the Participating Railroad operated in
tbe South Coast Nonaitainment Area in the applicable year.

d The usage level ("s") (in Locomotive Days of (Opcration) at which the
Participating Railroad would cam the maximum amount of FAC from the use of
ULELSs sball be calculated according to one of the following formulas, as
applicable: |

i. When the weighted average ULEL emission rate ("w") for the year is
more than 3.0 g/bhp-hr and less than or equal to 4.0 g/bhp-hr,

s = 30000 w - 70500

1. When the weighted average ULEL emission rate ("w") for the year is
equal to or less than 3.0 g/bhp-hr,
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xpanng g{aﬁ{oad's FACf
terminied, ?cc%grau;g o thc ollowmg formula, but shall not exceed m:

bocmnnz‘ i.imii;G. No Locomotive or Railroad

The pmposc of this Mcmom.udum 1510 rcducc emissions from railroad operations in the

i South Coast Nonattainment Area consxstznt with Measure M14 through implementation of a
Jocomotive fleet average emission standard, bowever, nothing herein constitutes, or shall be

interpreted to constitute, any restriction or limit on the operation or activity of locomotives or
railroads in the > South Coast Nonanammcm Arca pursnant to their cormmon camcr obhganons
\mder the Interstate Commcrcc Act, ofon toml railroad emissions in that area.

H. articipation in South Coast Nopatainment Area Emission Credit Tradi
Programs.H. Participation in South Coast Nopattainment Area Emission Credit
Trading Pro . '

Except as specified in this subsection, nothing berein shall impair the ability of a
Participating Railroad 1o participate in any emission banking or trading programs effective in the
South Coast Nonattainment Area, provided that "double crediting” (usé of the same credits
twice) shall not be permitted. Subject to the requircments of such emission banking and trading
programs, a Participating Railroad may use emission credits from such programs to calculate its
Final FA under subparagraph II1.D 3.2, or to mitigate excess emissions pursuant to Appendix E,
or may transfer FAC!to other persons for Se in such programs.

1. Contribution of Emission Reductions. I, Contribution of Emission
Reductions.

The Participating Railroads have voluntarily undertaken the obligation to immplement the
fleet average program established hercin. During the term hereof, each Participating Railroad
bereby trrevocably contributes the resulting emission reductions (other than FAC created in
accordance berewith) to the State of California for the benefit of the citizens of the South Coast
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ADMINISTRAT LEET AVE : PROG 0
o S
" F SOUTH COA

: Recgz' dkeeping,

) N Bcgmmng in 2010 and for any year prior to 2010 for which a Participating '
nauroad wnshcs 10 gcnc.ratc FAC (other than FAC from the use of ULELs), cach Pamc:patmg i

‘shall kecp supportmg documentauon showing megawatt-hour usage o el )
consmph;n, as appmpnatr., by locomotive. If the Participating Railroad elects 1o achieve the
F}cet Average Target thrgugh the exclusive use of locomotives with CLs at or below the Fleet
Avcfége Target, the Participating Railroad shall instead keep records identifying all locomotives
uﬁcd in tﬁc South Coast Nonattainment Area for the applicable year, and, if necessary to

Railroad's FA using the formula provided in paragraph 111.B.3, records specifying the
Locomotive Days of Operation for each locomotive used in the South Coast Nonattainment
Area for the applicable year. If a Participating Railroad clects to create FAC from the use of
ULELSs in any year, the Participating Railroad shall keep records identifying all ULELSs used in
the South Coast Nonattainment Area for the applicable yca;r and the Locomotive Days of
Operation for each such ULEL.

. . demonstrate that the definition of "Exclusive Use” is satisfied or to calculate the Participating

-

2. Each Participating Railroad shall keep supporting documentation for all FAC
generated, used, retained, purchased or transferred, and for adjustments and any comrection
made to the flect average calculation.

3. Records required to be retained pursuant hereto shall be kept for two years
following the submittal of the report required bif paragraph TV.B.1 or IV.B.3 and, for records
pertaining to the gencration of FAC, for two years afier the FAC have been used. In any
situation in which records required to be retained pursuant hereto are i)crtinent loa
noncompliance determination or dispute resolution process proceeding in accordance with
subsection V.C, such records shail be retained for one year following (i) issuance of the final
compliance determination or (ii) final resolution of the dispute, whichever is later.

. 4. Notwithstanding the recordkeeping and reporting requirements herein, each
Participating Railroad retains all rights under law to protect confidential business information
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FAC, it shall report the: xcsults of its ) rlation to ARB by Decernber, 31 of the following year.
Shouid a Pamcrpmmg Railroad clec' géncmtc FAL. by ibe sz of ULELs, it shall report the
results of its FAC calculation.io AR.B b‘y Deccmbcr 31 of thc followmgycar (for years 2002
through 2009) 2nd by April 1 of the. fol]owmg ycar (for ycars 20101hrough 2014) Reports
made pursuant to this subsection IV B ‘Shall includé the jnformation specified in Appendix F.

Upon request by a Participating Rzulroad, ARB.may, for good cause, extend the deadline for any
report made pursuant to this subsection IV.B. .

2. Upon reasonable rcque;ﬂ by ARB, a Participating Railroad shall provide the
requesting agency with additional data or information related to the calculation of its Final FA.

3, If for any year a Participating Railroad achieves the Fleet Average Target

’ through the exclusive use of Jocomotives with CLs at or below the Fleet Average Target, in lieu

of calculating and subminii:g its Final FA for that year pursuant to subsection II.D and
paragraph IV.B], respectively, the Participating Railroad shall submit to ARB by Apiil 1 of the
following year the list of locomotives used in the South Coast Nopanainment Aves for the
applicable year, their identification nurber, year of manufacture or remanufacture, CL, and if
necessary to demonstrate that the definition of "Exclusive Use” is satisfied, the number of

Locomotive Days of Operation.

4.  -Each Participatpg Railroad must include in the report submitted pursuant to:
paragraph 1V.B.1 information regarding the source and quantity of any FAC or other emission
reduction used by the Participating Railroad to achieve the Fleet Average Target or otherwise
comply with this Memorandum during the year for which the report is filed

5. By September 30, 2002, the Participating Railroads and ARB will meet and
confer 1o determine what constitutes sufficient information to be submitied by the Participating
Railroads for the years ?:002-2004 to cxplain the railroads’ implementation plans and theix
progress toward meeting the Fleet Average Target in 2010 and beyond. The Participating

— , -20-
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St a

the precedmg calendar years, For ca]cndar years 2005-2009, thc: Pamcxpann Rn&l:qach: will
snbmn 1o ARB the information submmcd to EPA pursuantio a backsto_" comm:n

liquidated damages provisions of paragraph IV.C.4 or A ppeadix E.. ki

6. Al Teports submitted by the Participating Railroads pursuant 10 paragraphs
JV.B.), 3, and 4 shall inchiie'a ceitification by a management-level cmploycc w-nh sufﬁcxcm
authority to act for the Participating Railroad pursuant to the tcnns bereof, that 1!1:: mpon 15
submitted on behalf of the Participating Railroad and that the mfom:anon submmcd is, 10 tbc
best of the railroad'’s knowledge and belief, true, acowrate and complcu: and is consistent wnh

Appendix F.
7. The purpose of Appendix F is to provide all information necessary for a
' Participating Railroad to demonstrate compliance with the annual obligation set forth in

paragraph ITI.A.1 by providing the information necessary to perform the calculations under
subsections IILB, C, D, E and F, as applicable, and to provide the information required under

paragraphs IV.B.1, 3 and 4, as applicable.

C. Enforcement Progedure and Agrced Remedies.C.  Enforcement Procedure and
Agreed Remedies.

1. The ARB is designated as the agency responsible for enforcement of the
obligations undertaken by the Participating Railroads. The enforcement authonties specified
herein may only be exercised by ARB. Nothing berein shall be interpreted as granting any rights
1o the public or to any person not a party hereto. : "

2. Consultations.

a. A Participating Railroad may at any time initiate informal consultations with ARB

to identify and resolve concerns or other issues regarding compliance berewith.

b. ARB may at any time initiate informal consultations with either or both of the ‘
Participating Railroads to identify and resolve concerns or other issues regarding Particip ating
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1.

: as apphcablc, ARB slmII nohfy the Pamc;paung R‘“l’m’d ifi dctcn'mn@

xhax the rcport i in¢omplete when compared to thie: report: elements specified in

Appendix F, and shall provide the Participating Railroad a writien notice of
incompleteness identifying any deBeiencies, Upon réseipt of'a notmc of

‘ mcomplctencss issued byARB pmsuant 1o thisclause IV.C.3:a, dia Pamcxpatmg

Railroad shall have an opportmury 10-meet and confer with ARB regarding the
complclencss of the report with respect to the report clements specified in
Appendix F, within 30 days of the Participating Railroad's reecipt of ARB's
notification. The Participating Railroad shall provide any information seeded to
correct any focompleteness within 30°days after its receipt of the notice. of
incorapleteness and agreement between the Paticipating Railroad and ARB
specifying the information needed to correct any: incorpleteness, If the
Participating Railroad requires more than 30 days to respond, ivmay request, snd
ARB will not vareasonably deny, a further extension. If the Participating
Railroad and ARB, afier consultation, do not reach agreement regarding the
completeness of the report or the need for additional information, each party shall
submit its position to the administrative appeals panél within 30 days of the last
day of consultaton for resolution pursuant to the limited dispute resolution e
process set forth in paragraph IV.C.5.

ARB shall review the complete report and, if necessary, make a
preliminary determination that the Panlicipating Railroad did not satisfy its fleet
average emissions obligation under subsection IIL.A for the previous year or was
otberwise not in comipliance with its-obligations hereunder. ARB shall provide
the Participating Railroad with its written preliminary determimation as
expeditiously as practicable but not later than 120 days after initial receipt of the
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Exh. 1
Page 26 of 35

P R

as apphcablc or 30 c?ays; a ér ‘rjgggz}gt of agc complc(c rcpon, whlchcvcr is later.

The time pc:nods provxdga for _ARB)&o mak

b.
determination that \be Pirti c:panng leroad 1s or was not m comphancc hcmwxﬁ) The
Pardeipating Railroad's sesponse. vmsv comam such m{oxmauon and amlynvn a5 the Partitipating
Railroad believes appropriate to dcmourtrazc tz., cnmph...ncc wnh ﬂns Mamomndnm of Mutual
Understandings and Agrecments. K ¥ ; :

c. If, after review and consideration of the Participating Railroad's response to a
. preliminary determination, ARB confirms its preliminary determination that the Participating
Railroad is or was not in compliance herewith, within 30 days of its receipt of the Participating
. Railroad's response ARB shall provide an oppommxry for the Participating Railroad to meet and
confer with ARB in an effort to resolve the parties' differences. ¢

d I, after meeting with a Participating Railroad pursuant to subparagraph 1V.C3.c,
ARB confirms its preliminary determination that the Participating Railroad is or was pot in
compliance berewith, within 45 days after that mecting ARB shall provide 10 the Participating
Railroad a final written determination of noncompliance.

e A preliminary or final determination of noncompliance shall specifically identify
the portion or portions hereof with which ARB contends the Participating Railroad is or was not
in compliance, and the reasons for the determination. Where ARB bas determined that the
Participating Railroad did not achieve thé Fleet Average Target for the year in question, any

. preliminary or {ina] determination of nongompliance shall state, with the greatest praﬁsion
possible based on data subniitted by the Participating Railroad, ARB's calculation of the
difference between the Participating Railroad's Final FA and the Fleet Average Target,

£ The ARB aod Participating Railroads shall use their respective best cﬁ'orts to
expedite submission and review of the report-under this paragraph IV.C.3.
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4.

a.

"of excess t:mlSSIODS as mcasurcd in g/bhp-hr and the payment of rcasonablc ligmdatcd damag;s
for any such noncomphancc, as follows

"

s

b.
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Mitigation and Liquidated D(amagcs

Y Y

-

Where a qunclpanng Rn:lroad did not achieve the Fleet Avcragc Targct for a
calendar year and reccived ARB's preliminary determination of nonwmphanca 4
within the time pc.nod specified in subparagraph IV.C3.a, the Parhcxpanné
Railroad shall mmgatc excess emissions as measured in g/bhp—hr and pay
liquidated damagcs as specified in Appeudlx E.

‘Where a Participating Railroad failed to collect data as provided in paragraph
TILE, to keep records as provided in paragraph IV.A.1, or to .r;ubmit a timely
annual compliance report as provided in paragraph IV B.1, the Participating
Railroad shall pay liquidated damages as specified in Appcndx'x E.

ARB may for good cavse waive or reduce the amounts otherwise payable
pursuant to this paragraph IV.C 4.

If ARB deterimines that a Participating Railroad is in noncompliance with this

Mcmorandum because of disapproval of an adjustment, correction, or calculaiion methodology
uscd in ap annual compliance report, the railroad shall not be subject to mitigation or liquidated
damages as a result of such noncompliance if the Participating Railroad relied in good faith upon
such adjustment, correction or calculation methodology. For purposcs of this paragraph, geod

 faith includes reliance on an adjustment, torrection or calculation methodology when the LR a

adjustment, correction or methodology has been approved or accepted by ARB in accordance
with Appendix D.

C.

As provided in Appendix D, a Participating Railroad may at any time submit to

ARB an adjustroent, correction or calculation methodology to be used in determining

compliance with the annual fleet average obligation, or may present such an adjustment,

comrection or calculation methodology in an annual compliance report.

“LOTHUM®
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dcicrmmanon :r;ade pursuant 16 clause IV. C 4 B, m), a Participating Railroad may appeal the
issue to- an admxmstritwc appcals panci *Thc panel shall be comprised of one member selecied
Ty A.RB oncmcuﬂ)m’ scl&c 'cdby the Pamc:panng Railroad, and 4 third /nember selected by the

vuuhal two: mcmbcxs 'I'hc panc‘{ sha]] evalhate evidence provided by the partics, sliall ke

2t

" decisions by majority von:, and shall rendes i its decision as expeditiously as practicable under the

circumstances. Dccmons of the panel shall be binding on the parties unless judicial review is

* sought pursuant 1o subparagraph IV.C.5.b.

b Any party dissatisfied with the outcome of the administrative appeals process .
established pursuant to subpamgrapl; IV.C.5.a may seck de novo review of the disagzeement in
any court of competent jurisdiction located in California.

. 6. Any liquidated damages payable pursuant to this paragraph I'V.C.6 and Appeodix
E shall be deposited in an escrow account established for this purpose. All fecs for the escrow
account may be paid out of interest carned. All liquidated damages fimds shall be used for air
quality-related projects, including clean technology projects, mutually agrecable to ARB and the
Participating Railroad that paid the liquidated damages. Any liquidated damages not expended
or allocated 1o a specific project within 36 months of payment shall revert to the state Air
Pollution Control Fund The provisions of this Memorandum are for the bepefit only of the

parties, and no third party may seck to enforce or benefit from this paragraph or any other

provisions of this Memorandum.
7% The measures expressly identified in this subsection I'V.C are the exclusive
remedy for any noncompliance herewith, except as otherwise agreed 1o in writing between ARB
and a Participating Railroad. The parties expressly agree that the Participating Railroads'
obligation to achieve the Fleet Average Target pursuant to this Mcmorandurm cannot be

L

enforced by an order for specific performance or similar injunction intended 10-compel
establishment of a fleet average program consistent with this Memorandum. The parties
specifically disavow any desire or intention 10 create any third party beneficiary under this

Memorandum, and, specifically declare that no person or entity, €xcept the parties beseto, shall

“DOCNUMA -25-

87




Exh. 1
Page 29 of 35

8. ln thc eventthat a Pammpanng Raﬂrgggi g
EBSERIRL

1. Effective Date.

a. This Memorandum shall take effect on Janvary 1, 2002. unless:

L- ARB or EPA has not approved an ambendment to Measure M14 1o
incorporate revised projections of the locomotive NO, emission
‘ reductions expected to occur in the South Coast Nonattainment
Arca from 2005 through 2009 no greater than those set out in
pmgxaph LF.2; or

ii. A court has entered a final, unappealable order invalidating or
femanding the Tier I NO, cmissions standard or the precmption
provisions in the Final EPA National Locomotive Rule; or

i, Any litigation challcng‘ing the Tier I NO, cmissions standard or

the preemption provisions of the Final EPA National Locomotive

Rule has not yet been resolved and a final, unappealable order

entered.

2. The term of this Memorandum cbmSnmces on the Effective Date and expires on
January 1, 2030, unless earlier terminated pursuant to subsection IV.F or by mutal written
agreement of the parties, or unless extended by mutual written agreement of the parties.

E. Modifcations.E. Modifications.

. ' 1. The terms hereof may be modified at any time, and from time 1o time, by routusl
writien agrecment between the parties,
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Termination. F. Terminatiog.

S M ARB may terminate this Memorandurn by providing written potice to tl'_:e
Participating Railroads in the event that:

a. ARB determines, afler conclusion of the dispute resolution process provided in
mbsccnon IV.C, that the Parncxpaung Railroads have materially breached their obligation to ,
.K achxevc the Fleet Avexagc Targct by 1.0 g/bhp-hr or more in three or more consecutive years;

‘ provided, however, that ARB may make such determination regarding the third year of -
noncompliance upon issuance of a final written determination of noncompliance under
subparagraph IV.C.3.d. Notwithstanding ARB's exercise of its termination right under the
preceding sentence, the Participating Railroad may elect to exercise its rights to use the limited
dispute resolution process under paragraph IV.C.5 for the purpose of resolving any matter
identified in subparagraph IV.C.5.a.

b. The Participating Railroads do not comply with the annual cbligation set out in
paragraph IILLA.1 as the result in part or in whole of onc or more cvents of force majcunc
continuing 36 months or more.

2. The Participating Railroads may tcrrmnatc !lns Mcmorandum by prowdmg *,
written notice to ARB in the event that: '

a. The State of California or any political subdivision thercof takes any action to
establish (i) locomotive emissiox standards; (ii) any mandatory locomotive fleet average
emissions stendard; or (iii) any requiremnent applicable to locomotives or locomotive £ngines and

’ within the scope of the preemption established in the- Final EPA National Locomotive Rule; ot
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y‘ b EPA OF any agency ¢ ofﬁ:c Umicd Statu government takes any action to establish

sx,’ﬁwud S

or approvc any maudétory locomonvz: ﬂcct average cxmss:ons standard or revises the

*x‘p«i

takcn admmxstr;nvdy by EPA or, AR;% A ou}d tdlow the Parhmpatmg leroads to terminate thls
e ’z:“
ar;graph
SRR,

e.  Their noncompliance is the result in part or in whole of onc or more events of

force majeure continuing 36 months or more. )

3. Priof to giving ho‘tjé;; of termination pursuant to this subsection IV.F, a pﬁrty
shall provide the other parties v}ith'al'le_ast 30 days notice of intent to terminate, and, vpon
request of the other parties, shall meet to discuss the issues giving rise to the proposed
1exfninaﬁon " ‘

4, Exécpt as noted below, in the event any party gives notice of termination of this
Memorandun;, the obligaﬁ'on of the Participating Railroads to achicve the Fleet Average Target
shall terminate on December 31 of the year pror to the year in which the notice of termination
was given. If the ARB gives notice of termination under subparagraph IV.F.1.a, the obligation
of the Participating Railroads to achieve the Fleet Average Target shall terminate on April 1 of
the year in which the notice of termination wes given and any railroad obligations (including any
obligations 1o mitigate and pay liquidated damages) bereunder shall be prori'tcd as of such date, .

5. As an alternative to termination; the parties may agree to suspend the
Participating Railroads’ continuing obligation under this Memorandum for a time certain, which
may be extended from time-to-time by agrecment of the parties. .

6. In the event this Memorandum is terminated by any party, any outstanding’
noncompliance issues, whether asserted or unasserted at the tine of termination, shall continue
10_be resolved pursuant to the procedures specified in subsection IV.C and Appendix E. A
Participating Railroad's obligation, if any, to mitigate excess g/bhp-hr and pay liquidated

damages arising from any noncompliance for any year ending before termination of the

Y -28-
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Memorandimn, asserted by the ARB prior o tctmmahon, shall sumva tczmmaiwn, ‘ hall any
defenses the Participating Rajlroad may have. The ARB shall aucgc any pmvxously unnsscned
claims of noncomphancc within one year from thc date of tmmﬁanon {

‘G.  Force Majewre.G. orce Majeure. -

o comply wnh ﬁw tenms hcrwf Events of force majcurc are not hmltcd to d,
occur on sny part of the system of a Participating Raﬂmad, and mc.”ludc, "butl not hmxttd to
flood, earthquake, storm, fire and other natural catastrophes, epidemic, war (whcthcr declared
or undeclared), riot, civic disturbance or dxsobcchcncc, strikes, labor disputes, sabotage of
facilities, any order or injunction made by a court or ;;ublic agency, accommodations to the
government made in connection witha state of emergency, wh;thcr or pot formally declar;d, or
the inability of a Pﬁcipating Railroad 1o obtain or operate sufficient locomotives to make any
of the compliance demonstrations specified in paragraph I A .2 (including but not limited to the
svailability in each of the years 2005 to 2009 of sufficient quantities of Jocomotives with CLs at
or below the Fleet Avc;-agc Target to enable the Participating Railroads to meet their obligations
under this Memorandum), and include the secondary effects of any. such eveat. This paragraph

" is to be construed in recognition of the understanding that the Participating Railroads are end
users, not manufacturers, of locomotives. Upon becoming aware that an occurrence copstitutes
an eveat of force majeure, the Participating Railroad roust pr&mpdy notify ARB and must use its
best efforts to resume performance as quickly as possible, and may suspend performance only
for such period of time and 1o the extent necessary as a result of the event or circumstances that
constitutes a force majeure.

#+Hs  NoticesH. Notices.

All notices and other communications 10 be given hereunder shall be in writing and shall
be deemed to have been duly given if delivered personally, delivered by U.S. Mail or a
recognized overnight commercial carrier, or telecopicd with receipt acknowledged, to the party
at the address set forth below or such otber address as such party shall have designated by 10
days prior wnitten notice to the other parties. Each party’s designated contact person shall be a
management-level employee, with sufficient authority to act for the party p_um;am to the terms

hereof.
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V AlftoARB'

-Cahforma Alr Rcsourccs Board
"~ 2020'L Sweet -
“ Sacramento, California 95814
_Aftention: ... Executive Officer
"l:cl'cphoi)c:' - (916) 445-4383

L lf‘to. ﬁc B\irlington Northemn and Santa Fe Railway Company:

- The Bmhngton Northern and Santa Fe Railway Company
* 2650 Low Menk Drive
© Ft. Worth, TX 76131
¢ Aftention: - Marthew K. Rose
C Sr.'Vice President and Chief Operating Officer
Telephooe:  (817) 352-6100

If 10 Union Pecific Railroad Company:

- ’ Union Pacific Railroad Company
: - 1416 Dodge Steet

Omaha, NE 68179 ‘
y . Attention: Chief Mechanical Officer - Locomotwc
Telephope:  (402) 271 —4739

L Entire Understanding/References.l.  Entire Understangmgz}_lcfcrincg;.

This Memorandum, the ‘Appcndiccs hereto, and the Statement of Principles constitute all
undérstandings and agreements among the parties with respect to the Locomotive Fleet Average
Emissions Program, and supersede all prior oral or written agreements, commitments or
understandings with respect thereto. The appendices hereto are made part of this Memorandum.

"Herein," "hereto,” and like terms refer to this Memorandum and al} Appendices attached to it
Hcadings‘are for convenience only and shall not be deemed a part hereof.

¢ ' 1 Choice of Law.J. Choice of Law. ' €

This Memorandum shall be interpreted according to the laws of the United States and
internal laws of the State of California.

K Countcg:; ans X Counterparts,

o This Mermorandum may be executed in any number of counterparts, each of which shall
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P I FN

Memomndum shall bc bmdmg , d i ;kto the bcneﬁl of the s meLessors and upprov:d

Fiveg 1S

assigns of the pamcs ;

M.  SevembiliyM. .  Severability.

Wherever possible, cach provision of this Memorandum shall be interpreted in such
manner as 1o be effective and valid under applicable law. If any provision bereof shall be
prohibited by or invalid under applicable law, such provision shall be ineffective 10 the extent 1o
such prohibition or invalidity, witbout invalidating the remainder of such provision or the
remaining provisions hereof. Notwithstanding the previous sentence, if any party detenmines, in
jts sole discretion, that in the absence of the inyalidated provision or provisions this
Memorandum no longer properly serves the purposes for which it was prepared, within 75 days
of the entry of a final non-appealable order invalidating one or more provisions hereof such party
may terainate thxs Mcmorandum upon 12 months advance notice.

N. Time.N. Time.

In interpreting this Memorandum, time is of thc essence, "days” means calendar days and
"months” means calendar mgnths ad aa

LI I ]
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~ Name (printed)

Ju}y2 1998.

:CALIFORNIA AIR RESOURCES BOARD,
sn agency of the State of
California

Signature

Position

Date
THE BURLINGTON NORTHERN AND SANTA

FERAILWAY COMPANY,
a Delaware Corporation

Signature

f

Name (printed}

Position

. Date

Exh. 1
Page 35 of 35

Signatore ¢

Name (printad) - -

Position

Dni:
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EXECUTION COPY

ARB/Railroad Statewide Agreement
Particulate Emissions Reduction Program at California Rail Yards

June 2005

A. Parties

The BNSF Railway Company (“BNSF”) and Union Pacific Railroad Company (“UPRR”)
(collectively, the “Participating Railroads”) and the California Air Resources Board (“ARB”)
(collectively, “the parties” or, individually, a “party”).

B. Background

L. The factual background, regulatory setting, administrative history and current rail
yard issues are complex and important. Key background information is included in Attachment
C, which is incorporated into this Agreement in its entirety.

2. The parties understand and acknowledge that the joint understandings and future
voluntary actions described in this Agreement will contribute to efforts in California to improve
the environment and economy of California. The parties acknowledge the important relationship
of this Agreement to California’s broader statewide efforts on goods movement. This
Agreement has been developed based on the key principles of California’s goods movement
efforts: (a) that the state’s economy and quality of life depend upon the efficient and safe
delivery of goods to and from our ports, rail yards, and borders, and, at the same time, (b) the
environmental impacts associated with California’s goods movement must be managed to ensure
the protection of public health.

3. ARB and the Participating Railroads are committed to working together to ensure
that this Agreement achieves its objectives. In entering this Agreement, the parties recognize
that rail yards operated by the Participating Railroads are located throughout the state and that
emissions from rail yards are a matter of state concern. Certain measures to reduce these
emissions can be best addressed on a statewide rather than local level.

4. The parties also recognize that the Participating Railroads are federally regulated
and that aspects of state and local authority to regulate railroads are preempted. The parties
believe that a consistent and uniform statewide approach to addressing emissions at rail yards is
necessary and will provide the greatest and most immediate health and welfare benefits to the
people of California. Nothing in this Agreement is intended to affect the scope of existing
preemption or ARB’s regulatory authority.

5. The parties agree that this Agreement takes another step in the near and mid-term
efforts to improve the environment for the citizens of California, and that ARB and the
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Participating Railroads will continue to collaborate in order to address the environmental impacts
of railroads in California.

C. Program Elements

These Program Elements apply to the California rail yards identified herein and will take
effect as of June 30, 2005 (the “Effective Date”). For purposes of this Agreement, “feasible” and
“feasibly” refer to measures and devices that can be implemented by the Participating Railroads,
giving appropriate consideration to costs and to impacts on rail yard operations.

1. Locomotive Idling-Reduction Program.

The goal of this Program Element is to effectively eliminate non-essential locomotive idling, both
inside and outside of rail yards. It is anticipated that the locomotive idling-reduction program
will expedite the installation of locomotive idling reduction devices and implement highly-
effective locomotive operational idling reduction procedures in California.

(a) Automatic Idling-Reduction Devices Shall Be Installed on Intrastate
Locomotives Expeditiously.' The Participating Railroads shall install automatic idling-reduction
devices on all intrastate locomotives based in California that are not already so equipped as of
the Effective Date in accordance with the following schedule:

Date Cumulative Percent of Unequipped Intrastate
Locomotives To Be Equipped by Date
June 30, 2006 35%
June 30, 2007 70%
June 30, 2008 >99%

! All new locomotives purchased by the railroads that are used in interstate service come from the manufacturer
already equipped with automatic shutdown devices. “Intrastate locomotives” have the same meaning as in 13
Cal. Code Regs. § 2299(b)(5) and 17 Cal. Code Regs. § 93117(b)(5). Note: These regulations have been adopted
by the California Air Resources Board, and submitted to the California Office of Administrative Law (“OAL”)
for approval. OAL has until July 5, 2005 to make a determination.
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(b) Performance Standards for Locomotives Equipped with Automatic Idling-
Reduction Devices. The automatic idling-reduction devices shall limit locomotive idling to no
more than 15 consecutive minutes. If the engine characteristics of a particular locomotive model
will not allow a 15 minute shut-down cycle without risking excessive component failures, the
automatic idling-reduction devices required pursuant to subsection (a) shall reduce locomotive
idling by the maximum amount that is feasible.

(©) Inventory of Intrastate Locomotive Fleet. Within 60 days after the
Effective Date, the Participating Railroads will provide information on their intrastate
locomotive fleet based in California, including locomotive manufacturer, model number,
certification level, locomotive number, the availability of automatic idling-reduction devices for
each locomotive make and model, and the idling reduction limits these devices can feasibly
achieve. The Participating Railroads will also provide information regarding intrastate
locomotives based in California already equipped with automatic idling-reduction devices. This
information shall include locomotive number, manufacturer, and model of the automatic idling-
reduction device installed, the idling reduction limits that the device can feasibly achieve, date of
installation, and any other information the railroad or ARB may deem necessary. Every April
thereafter, the Participating Railroads agree to submit the same information for each intrastate
locomotive equipped with an automatic idling-reduction device under subsection (a) during the
previous 12 months. As part of its annual report to ARB, the Participating Railroads will also
report the number of locomotives and overall percentage of locomotives owned by them
nationwide that foreseeably may operate in California and that have been equipped with
automatic idling-reduction devices during the previous 12 months.

(d Performance Standards for Locomotives Not Equipped with Idling-
Reduction Devices. Notwithstanding the Participating Railroads’ obligation to install automatic
idling-reduction devices on at least 99 percent of their intrastate locomotives by June 30, 2008,
the Participating Railroads agree to exert their best efforts to limit the non-essential idling of
locomotives not equipped with automatic idling-reduction devices. Inno event shall a
locomotive be engaged in non-essential idling for more than 60 consecutive minutes. The
Participating Railroads shall limit non-essential idling of locomotives installed with automatic
idling reduction devices to the limits specified in subsection (b).

(e) Exceptions to Idling Limits. Subsections (b) and (d) shall not apply when
it is essential that a locomotive be idling. It shall be considered essential for a locomotive to idle
to ensure an adequate supply of air for air brakes or for some other safety purpose, to prevent the
freezing of engine coolant, to ensure that locomotive cab temperatures in an occupied cab remain
within federally required guidelines, and to engage in necessary maintenance activities. The
parties agree that necessary maintenance includes, but may not be limited to, fueling, testing,
tuning, servicing, and repairing. Within 60 days after the Effective Date, the Participating
Railroads may submit to ARB for consideration a more exhaustive listing of necessary
maintenance activities that require extended idling, which shall be used in enforcement of this
Program Element. An unoccupied locomotive shall include either an individual locomotive with
no personnel on-board, or the trailing locomotives in a consist where only the lead locomotive

)
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has personnel on-board. It shall be considered essential for an unoccupied locomotive not
equipped with an automatic idling-reduction device to idle when the anticipated idling period
will be less than 60 minutes. The Participating Railroads shall make efforts to notify train crews
of anticipated wait times for such events such as train meets, track repair, emergency activities,
etc. which could result in idling events greater than 60 minutes.

® Participating Railroads’ Idling Reduction Training Programs. Within 90
days after the Effective Date, the Participating Railroads and ARB agree to establish procedures,
training and any other appropriate educational programs necessary to implement and execute the
provisions of this section. ARB will provide the necessary training for ARB inspectors and, if a
district desires to participate in this Program Element, for inspectors from local districts. The
Participating Railroads will provide the necessary training for locomotive operators, local rail
yard and regional dispatchers, and any other appropriate rail yard employees. Such training shall
include instruction that appropriate rail yard employees shall shut down locomotives not
equipped with idling-reduction devices if they become aware that nonessential idling will exceed
60 minutes. The Participating Railroads and ARB shall undertake efforts to assure compliance
with the provisions of this section, including maintaining records of training. The Participating
Railroads and ARB shall make every reasonable effort to minimize the amount of time to
complete this training. Information on the establishment, implementation (including training
schedules), and compliance with the training components of this subsection, and any other
information the railroad or ARB may deem necessary, shall be provided to the designated ARB
representative within 120 days of the Effective Date of this Agreement, and every April

thereafter.

(2 Participating Railroads’ Rail Yard Idling Reduction Program
Coordinators. This subsection applies to the rail yards listed in Attachment A (the “Designated
Yards”), plus the rail yards listed in Attachment B (the “Covered Yards™). To implement the
standards established by this section, the Participating Railroads will establish a single point of
contact (a Program Coordinator) for all Covered Yards who will be responsible for maintaining
and providing records required to demonstrate compliance with this section. The name and
contact information for the program coordinator for each Covered Yard shall be provided to
ARB within 30 days after the Effective Date.

(h) Idling Reduction Program Community Reporting Process. Within 60 days
after the effective date and in conjunction with ARB and local residents, the respective
Participating Railroad shall establish a process at each Covered Yard in the state for informing
members of the community regarding how they can report excessively idling locomotives and
notifying them of what actions have been taken by the railroad in addressing any identified
problems.

@) ARB Locomotive Idling-Reduction Enforcement Program. A detailed
enforcement protocol to determine the specific procedures for enforcing this Program Element
will be developed by ARB no later than December 31, 2005, and updated as necessary, to ensure
that each ARB or participating air district staff who is enforcing the provisions of this Program
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Element is knowledgeable of the provisions, intent and protocols governing this section. Each
notice of violation (NOV) issued for this Program Element shall include a detailed description of
the alleged violation, including time, identification and location of the locomotive; all facts
relating to subsection (b) (in the case of locomotives equipped with automatic idling-reduction
devices); and all facts relating to subsection (d) (in the case of locomotives not equipped with
automatic idling-reduction devices). If possible, every NOV shall include the Program
Coordinator’s acknowledgment of receipt of the railroad’s copy of the notice by fax or
otherwise. Copies of notices for violation of this Program Element will be provided to the
Program Coordinator (or designee) upon completion or as soon as practical if the contact is not
available. For an NOV issued by an air district, the district shall, within 48 hours, mail, fax or
electronically transmit a copy of the NOV to the designated ARB representative. ARB shall
have sole authority to assess or modify a penalty, to waive any penalty or to determine that no
violation has occurred under this Program Element. In the event of a dispute between ARB and
the Participating Railroad concerning a penalty, either party may activate the appeal procedures
set forth in subsection (a)(iii) of Program Element 10.

2. Early Introduction of Lower Sulfur Diesel in Locomotives.

The goal of this Program Element is to achieve emission benefits from the use of cleaner, lower
sulfur on-highway diesel fuel in locomotives earlier than is required under existing federal and
California regulations.

(@) Supply of Lower Sulfur On-Highway Diesel Fuel to Locomotives within
California. The Participating Railroads agree to maximize the use of lower sulfur on-highway
diesel fuel in locomotives operating in California, and agree to ensure that, after December 31,
2006, at least 80 percent of the fuel supplied to locomotives fueled in California meets the
specifications for either California diesel fuel (CARB diesel) or U.S. EPA on-highway diesel
fuel.

(b)  Nothing in this Program Element 2 is intended to supersede title 13,
California Code of Regulations (“CCR”), section 2299, or title 17, CCR, section 931 17.2

3. Visible Emission Reduction and Repair Program.

The goal of this Program Element is to ensure that the incidence of locomotives with excessive
visible emissions is very low, so that the compliance rate of the Participating Railroads’
intrastate and interstate locomotive fleets operating within California is at least 99 percent. This
Program Element will also ensure that a locomotive with excessive visible emissions is repaired

expeditiously.

% These regulations have been adopted by the California Air Resources Board, and submitted to the California
Office of Administrative Law (“OAL”) for approval. OAL has until July 5, 2005 to make a determination.
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(a) Fleet Average Performance Standard for Visible Emissions. Within 60
days after the Effective Date, the Participating Railroads shall establish and provide ARB with a
detailed statewide visual emission reduction and repair program. This program shall be designed
to ensure that the visible emissions compliance rate for each of the Participating Railroads is at
least 99 percent of the Participating Railroads’ intrastate and interstate locomotive fleets that
operate within California, and that locomotives with excessive visible emissions are repaired in a
timely manner.

(b) Statewide Visual Emission Reduction and Repair Program Components.
The statewide visual emission reduction and repair program established by the Participating
Railroads pursuant to subsection (a) shall include all of the following components, at a
minimum:

6] An annual inspection of each locomotive that operates in
California either through the use of an opacity meter or a certified Visible
Emissions Evaluator.

(i) A process whereby any locomotive observed by any
qualified railroad employee as having excessive visible emissions is expeditiously
sent either for testing through the use of an opacity meter or a certified Visible
Emissions Evaluator or to a repair facility pursuant to subsection (vii).

(iii)  The annual number of visible emission locomotive
inspections in the yards and in the field that each railroad commits to conduct in
order to develop a base case for determining compliance with the applicable
standard(s).

(iv)  Provisions that the inspectors conducting inspections for
the Participating Railroads under this subsection will maintain qualifications as
“Visible Emissions Evaluators.”

(v)  Provisions that identify and screen locomotives exceeding a
steady state opacity measurement of 20 percent and to repair locomotives that
exceed the currently applicable visible emissions standards. “Steady state”
excludes start-up, shut-down and transitional states.

(vi)  The currently applicable visible emissions standard.

(vil)  Provisions for routing locomotives operating in California
with excessive visible emissions to the nearest Participating Railroad’s repair
facility within 96 hours. If travel along its scheduled route will take a locomotive
with excessive visible emissions out of the state, it is the intent of the
Participating Railroads to repair the locomotive expeditiously, and commit that in
no event shall the locomotive reenter California without appropriate testing and
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repairs having been made. Units that have been identified as having excessive
visible emissions may be returned to service after demonstrating compliance with
appropriate locomotive certification standards. Locomotive emissions occurring
during test and repair operations shall not be considered subject to the opacity or
emissions standards.

(viii) Provisions for training key employees® and reporting
locomotives with excessive visible emissions, as prescribed in subsection (f) of
this Program Element.

(ix)  Provisions to promptly meet and confer on any
disagreements between the Participating Railroad and ARB relating to the
Program.

(© Visible Emission Inspection and Repair Program Recordkeeping
Requirements. As part of its visual emission reduction and repair program, each Participating
Railroad shall record the locomotive manufacturer, model number, certification standard, unit
number, test(s) performed, date, time and location of test(s), inspection or excessive visible
emissions and the results of such tests. For each locomotive (including those locomotives that
were repaired out of state) identified as having excessive visible emissions, the Participating
Railroads shall also record which additional test(s), if any, were performed, where the defect(s)
was corrected, what defect(s) was repaired, and when the unit was returned to service. These
records will be retained for a period of no less than two years.

(d) Report on the Number of Visible Emissions Inspections. Within 90 days
after the Effective Date, and every April thereafter, the Participating Railroads shall provide to
the designated representative of ARB the total number of visible emissions inspections
conducted by the railroad and the results of those inspections, and other information the railroad
or ARB may deem reasonably necessary.

(e) Failure to Meet Compliance Standard. If, in any calendar year, a
Participating Railroad’s visible emissions compliance rate is less than the 99 percent
performance standard specified in subsection (a), the affected Participating Railroad and ARB
will meet and confer to agree on additional measures necessary to return the locomotive fleet to

the performance standard.

® Training Requirements for Key Employees for Each Covered Yard.
Within 90 days after the Effective Date, the Participating Railroads agree to develop and
implement a training program for key employees for each Covered Yard in the State.
Additionally, the Participating Railroads agree to have personnel who are certified as “Visible
Emissions Evaluators” present at or near the Designated Rail Yards where locomotives are

3 Examples include managers, supervisors and dispatchers.
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maintained. Key elements of the training program include opacity inspection training to identify
excessively smoking locomotives and development of company procedures explaining how an
employee will report locomotive units exceeding opacity limits. The Participating Railroads
shall make every reasonable effort to complete this training expeditiously.

(2) Report on Training Information. Information on the establishment,
implementation (including training schedules), and compliance with the training components of
this subsection shall be provided within 120 days after the Effective Date of this Agreement, and

every April thereafter.

(h) Annual Review of Visible Emission Inspection and Repair Program. At

least once each year, representatives of each Participating Ratlroad shall meet with the
designated representative of ARB to review trends and issues in the locomotive visible emission
inspection and repair program under this Program Element and to consider possible adjustments

to the program.

6) Participating Railroads’ Visible Emission Inspection and Repair Program
Coordinators. Within 30 days after the Effective Date, the Participating Railroads will establish
a single point of contact (a “Program Coordinator”) for each Covered Yard in the State with
assigned employees who will be responsible for maintaining and providing records required
demonstrating compliance with this section, including tracking units that have been reported as
deviating and making certain that reported locomotives are corrected. The Program Coordinator
may be an employee or a contractor. The Participating Railroads shall promptly forward the
name and contact information of the selected program coordinators to the designated ARB staff.

) Community Reporting Process. Within 60 days after the Effective Date
and in conjunction with ARB, the local district and local residents, the respective Participating
Railroad shall establish a process at each Covered Yard for informing members of the
community on how they can report locomotives which they believe have excessive visible
emissions and notifying them of what actions have been taken by the railroad in addressing any

identified problems.

4, Early Review of Impacts of Air Emissions from Designated Yards.

Feasible measures that can be implemented fo reduce the impact of air emissions from rail yards
should be pursued expeditiously. The goal of this Program Element is to expedite the
implementation of actions that are feasible in the Designated Yards.

(a) Early Review of Existing Impacts of Air Emissions from Rail Yards.
Within 120 days after the Effective Date, each Participating Railroad will review the air
emissions from each of the Designated Yards identified on Attachment A to determine if feasible
changes could lessen the impacts of locomotive and associated rail yard equipment emissions in
adjacent residential neighborhoods while maintaining the Participating Railroad’s ability to
operate the yard efficiently. As part of this review, the Participating Railroads shall meet with
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members of the community and local air districts to discuss the concerns of the community and
ways to address their concerns.

(b)  Early Evaluation of Feasible Mitigation Measures at Rail Yards. Within
180 days after the Effective Date of this Agreement, the Participating Railroads shall provide
ARB with a progress report on how the Participating Railroads plan to implement feasible
mitigation measures in the Designated Yards. Measures which should be considered include, but
are not limited to, providing a greater buffer between emission sources and the community, local
modifications to the Participating Railroads’ system-wide idling requirements for anticipated low
temperatures, and efficiency measures that reduce emissions. ARB and the Participating
Railroads shall meet and confer as appropriate to expeditiously finalize the draft Plan.

(c) Meeting on the Health Risk Assessment Data. Within 60 days after
finalization of a health risk assessment developed under Program Element 5 below, ARB, the air
district, community member representatives and the Participating Railroads will meet to discuss
the findings of the health risk assessment and to discuss the concerns of the community. The
plan developed under subsection (b) shall be updated to include any additional feasible measures
identified in the Designated Yards.

(d)  Annual Updates on the Implementation of Mitigation Measures at Rail
Yards. At least once each year, the Participating Railroads will meet and confer with the
appropriate ARB, air district, and community member representatives with a progress report,
which will include any new alternative practices or other feasible actions that have been
implemented in the Designated Yards (including measures implemented under other provisions
of this Agreement). ARB and the Participating Railroads shall also meet and confer to update
the plan developed under subsection (b) to include any additional feasible measures identified in

the Designated Yards.

5. Assessment of Toxic Air Contaminants from Designated California Rail
Yards.

ARB, the local air districts and the Participating Railroads have worked collaboratively to start
developing uniform statewide criteria and guidelines for the evaluation of toxic air contaminants
Jfrom rail yards in California. Many factors may influence the risks from toxic air contaminants
at a particular rail yard, including population density, rail yard activity, rail yard diesel engine
population and meteorology, all of which make the extrapolation of findings from one rail yard
to another difficult. The goal of this Program Element is to conduct evaluations at all
Designated Yards expeditiously in order to identify the risk from toxic air contaminants that
these rail yards represent in relation to risks represented by other sources in the affected
communities.

(@ ARB Criteria and Guidelines. ARB will continue to develop criteria and
guidelines for the identification, monitoring, modeling and evaluation of toxic air contaminants
from Designated Rail Yards throughout California. ARB will continue to work collaboratively
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with affected local air districts, cities, counties and the Participating Railroads to develop
consistent, comprehensive and accurate criteria and guidelines for use in evaluating toxic air
contaminants from Designated Yards and other sources in the affected communities statewide.

b) Collection of Data for Overall Health Risk Assessment. Within 90 days
after the Effective Date, the Participating Railroads shall submit a proposed study plan which
provides an outline and timeline of components and data that will be provided to ARB in order
that a health risk assessment may be completed for each Designated Yard. The timeline set forth
in the proposed study plan will provide for a staggered start of the health risk assessments to
better manage the associated financial and administrative burdens. Based on the study plan
submitted by the Participating Railroads and approved by ARB, the railroads or their contractors
will assemble the required information regarding Designated Yards at their reasonable expense
for half of the Designated Yards within 18 months of the approval of the study plan, and for all
of the Designated Yards within 30 months of the approval of the study plan, as set forth in
Attachment A. At a minimum, for each Designated Yard, this information shall include rail yard
specific activity data, an emission inventory of any resident or transient major diesel equipment
(including locomotives, on- and off-road vehicles, and non-road engines) operating in the rail
yard, dispersion modeling results (concentrations) of diesel emissions, collection of appropriate
meteorological and demographic data, and any other information deemed reasonable and
appropriate by the Participating Railroads and ARB. ARB will be responsible for assembling the
required information for other sources significantly affecting the community. The Participating
Railroads and ARB agree to meet and confer as to the specific nature of the data reasonably
necessary for completion of the health risk assessment for the affected community, including the
selection of an appropriate model(s), data formats and prioritization of the Designated Yards to

be evaluated.

© Health Risk Assessments. After receiving the data provided in subsection
(b), or any other appropriate data, ARB shall complete draft health risk assessments for the
communities affected by each of the Designated Yards. The draft health risk assessments shall
be performed using a methodology deemed appropriate by ARB and, to the extent possible,
consistent with previous health risk analyses involving rail yards performed by ARB.

(d)  Release of Health Risk Assessment Findings and Further Actions. Upon
completion of a draft health risk assessment, ARB, the local air district, representatives from the
affected community and the Participating Railroads will meet and confer to discuss the draft
results. Within 90 days after the completion of each health risk assessment, ARB and
Participating Railroads will meet and confer to finalize the risk assessment and create a process
to determine what additional actions are necessary to communicate and mitigate the risks
identified in the health risk assessment and put the risks in the appropriate context.
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6. Funding of Mitigation Measure Components in the Agreement.

Because many of the mitigation measures specified in the Agreement will come at some expense,
the parties agree that they will work cooperatively to seek any available private and public
Sfunding sources.

(a) Potential Funding Sources for Mitigation Components in the Agreement.
Potential funding sources for the mitigation components contained in this Agreement, whether
specifically identified or potentially to be included in the future after a feasibility determination,
include, but are not limited to:

1) The Participating Railroads and other industries.
(i) The Carl Moyer program.

(iii))  U.S. EPA programs, including the West Coast Diesel
Collaborative.

(iv)  Any other similar, innovative or available private and
public funding sources, including funding jointly sought by both the Participating
Railroads and ARB.

7. Agreement to Evaluate Remote Sensing to Identify High-Emitting
Locomotives.

Several studies have been conducted with motor vehicles to demonstrate technology that can
identify high-emitting in-use vehicles along roadways. It has been suggested that this same
technology can be similarly employed to identify emissions from in-use locomotives along
sections of track. However, to date, only one study has been conducted on locomotives, and it
was not designed to demonstrate the ability to identify emissions from locomotives in relation to
federal certification levels. The goal of this Program Element is to evaluate the feasibility of
using this technology to measure emissions from in-use locomotives.

The parties agree to implement a locomotive remote sensing pilot program based on AB 1222
(Jones), as amended as of May 27, 2005. If AB 1222 passes the Legislature as amended on May
27, 2005, and is signed by the Governor, carrying out the provisions of that Act will serve as the
pilot project in lieu of this Program Element. If the bill fails passage, is altered from its May
27th version or is not signed by the Governor, the parties agree to meet by no later than January
1, 2006 and discuss how to implement this Program Element.

8. Agreement to Evaluate Other, Medium-Term and Longer-Term
Alternatives.

This Agreement will implement the foregoing currently available and feasible mitigation
measures at rail yards. EPA has commenced a further rulemaking regarding “Tier 3”

11
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locomotive emission standards, which, together with existing and potential technologies, could
achieve greater than a 90 percent reduction in diesel particulate matter emissions from
locomotives at uncontrolled levels. It is also envisioned that additional measures will be deemed
to be feasible. The goal of this Program Element is to ensure that the evaluation and
implementation of feasible mitigation measures continues expeditiously.

(a) Diesel Particulate Filters and Oxidation Catalysts. The parties previously
agreed to cooperatively evaluate the feasibility of developing Diesel Particulate Filters or
Oxidation Catalysts for use on Roots Blown switcher engines. This Agreement included
provisions for the Participating Railroads to commit up to $5 million dollars towards this
evaluation. Within 120 days after the Effective Date, the parties will determine whether to
continue this evaluation. Unless the parties agree to terminate the evaluation before it is
completed, the evaluation, including recommendations on the feasibility of this technology, shall
be completed by December 31, 2005. A detailed description of the evaluation findings to date,
as well as an assessment of the current application of this technology to locomotives in Europe,
will also be completed by December 31, 2005.

(b) Funding Sources for Additional Other, Medium- and Longer-Term
Alternatives. To date, the diesel particulate filter and oxidation catalyst study identified above in
subsection (a) has expended approximately $1.5 million. Upon completion or termination of this
study, the Participating Railroads will propose to the Executive Officer a spending plan for, at a
minimum, putting any remaining funds towards the evaluation or implementation of the projects
identified below in subsection (c) or of other elements required by this Agreement. Approval of
the plan will be at the discretion of the Executive Officer. The parties will also work
cooperatively to assure the full use of other potential funding sources for the evaluation of the
projects identified below in subsection (c).

() Additional Measures. The parties agree to continue to meet and confer to
evaluate additional measures that are feasible at the Designated Rail Yards. The initial list of
possible measures includes:

®) Accelerated replacement of line haul locomotives operating
outside of the South Coast Air Basin with lower emitting locomotives.

(11)  Retrofit or rebuild of existing line haul locomotives with
lower emitting technology.

(1i)  The use of other lower-emitting technologies, such as
LNG- or CNG-fueled locomotives, truck engine switch locomotives or
battery/electric hybrid switch locomotives in Designated Yards.

(iv)  Retrofit of non-locomotive diesel rail yard equipment with
diesel particulate filters or other diesel particulate matter emission reduction
devices.

12
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%) The use of cleaner fuels, including alternative diesel fuels.

(d Meetings to Evaluate Future Potential Measures. Technical evaluation
meetings will occur no less frequently than every 6 months and will be held at a time and place
of mutual convenience. Community leaders, local air districts and other interested parties will be
invited to attend these meetings and offer their perspectives. Within 30 days after the second
meeting, the parties will jointly prepare a brief written progress report on these consultations and
make the information available to any interested parties.

9. Compliance Reporting.

The goal of this Program Element is to develop effective compliance reporting for all Program
Elements in this Agreement.

(2) Development of Compliance Reporting Protocols. Within 180 days after
the Effective Date, the parties intend to develop a mutually acceptable compliance reporting and
inspection protocol. The parties also shall meet and confer as needed regarding the sufficiency of

the data provided under this Agreement.

(b) Commitment to Program Reviews. The parties will conduct periodic joint
program effectiveness reviews on all elements of this Agreement upon a party’s reasonable
request and will consider modifying each of the Program Elements as field results are developed

and reviewed.

(© Development of Program Review Protocol. Additionally, within 180 days
after the Effective Date, the Participating Railroads will develop a review protocol to ensure the
highest level of program effectiveness. ARB will be asked to review and comment on the draft
protocol. The results of the Participating Railroads’ summarized submittals under the Program
Elements in this Agreement will be provided to ARB no less than once a year.

10. Enforcement and Penalties.

The goal of this Program Element is to assure compliance with certain Program Elements
specified in this Agreement.

@ Individual Violations.

(1) Noncompliance with Idling Provisions. Violations of
Program Element 1(b) or (d) (Locomotive Idling Performance Standards) or
Program Element 3(b)(vii) (repair of locomotives with excessive visible
emissions) of this Agreement occurring on or after September 30, 2005 shall be
assessed on an individual locomotive basis (by locomotive identification number)
during each calendar year according to the following schedule:

e $400 for the first violation on any day during a calendar year.
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¢ $800 for the second violation on any subsequent day during the
same calendar year.

e $1,200 for the third and any subsequent violation on any
subsequent day(s) during the same calendar year.

(i)  Noncompliance with other Provisions. For all other
individual violations of Program Elements specified in this Agreement, ARB will
notify the Participating Railroad of any alleged noncompliance, and will provide
the Participating Railroad a reasonable opportunity to remedy the alleged
noncompliance. If the Participating Railroad fails to remedy the alleged
noncompliance within a reasonable time, ARB may assess a penalty up to the
amounts specified in subsection (a) for each day of alleged noncompliance during
a calendar year.

(iii)  Appeal to Administrative Law Judge or Mediator. A
Participating Railroad may review all information relating to an alleged violation,
may present additional information and defenses and may appeal alleged
violations to an independent mediator. The parties agree to develop an efficient
and fair appeal process under this subsection (a) within 90 days after the Effective
Date. The adjudicatory official in the process shall be an independent mediator or
arbitrator selected in a manner to be determined by the parties. The parties agree
to share any costs associated with any such appeal equally. Any penalties
received for violations of Program Elements specified in this Agreement will be
deposited into the Carl Moyer Program account and will be distributed to the air
district where the violation occurred.

(iv)  Repeated Individual Violations. If ARB determines that a
Participating Railroad has repeatedly committed individual violations of this
Agreement in a manner that substantially impairs the goals of this Agreement, it
shall meet and confer with the Participating Railroad. If, after conferring with
ARB, a Participating Railroad’s pattern of noncompliance is confirmed, ARB
may seek the penalties provided in subsection (b) of this Program Element.

(b)  Penalties for Failure to Meet Program Requirements. Failure by a
Participating Railroad to implement the necessary steps to meet the performance standards,
training and/or compliance date requirements specified in:

e Section 1(a) [Installation of Automatic Idling Reduction Devices];

o Section 1(f) [Idling Reduction Training Program];

e Section 2(a) [Supply of Lower Sulfur On-Highway Diesel Fuel];

e Section 3(a) [Establishment of Visible Emission Reduction and Repair Programy];

o Section 3(f) [Visible Emission Training Requirements for Key Employees at Each
Rail Yard];

14
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e Section 4 [Review of Operating Practices in Each Designated Yard]; or
e Section 5 (b) [Collection of Data for Overall Health Risk Assessment],

where such failure substantially impairs the goals of this Agreement, shall result in the following
penalties:

) After 30 calendar days beyond the compliance date: up to
$10,000.

(i)  After 60 calendar days beyond the compliance date up to
180 days after the compliance date: up to $20,000 per month.

(ii1)  After 180 calendar days beyond the compliance date and
beyond: up to $40,000 per month.

(iv)  The penalties prescribed above will be waived if meeting a
performance standard, training requirement and/or compliance date within this
Agreement was not possible due to unforeseen and/or uncontrollable
circumstances on behalf of the Participating Railroad(s). In the event that
unforeseen or uncontrollable circumstances prevent a Participating Railroad from
complying with any of the sections of this Agreement cited above, every
reasonable effort will be made by the Participating Railroad to inform ARB as
soon as possible, and shall include an explanation of the circumstances for
noncompliance and how compliance will be achieved in the most expeditious

manner.

W) In determining the amount of the penalties prescribed
above, ARB or any administrative appeals panel convened under section 11(a)
below shall take into consideration all relevant circumstances, including, but not
limited to, the extent of harm caused by the violation, the compliance history of
the Participating Railroad involved under this Agreement, and the corrective
action taken by the Participating Railroad.

If ARB reaches a preliminary determination that a Participating Railroad has substantially failed
to meet a performance standard, training and/or compliance date requirement under this
Agreement, as specified in this subsection (b), ARB shall provide notice to the Participating
Railroad. ARB and the Participating Railroad shall meet and confer regarding the determination
within 30 days of receipt of ARB’s notification. If ARB and the Participating Railroad do not
reach agreement after such consultation, within 30 days ARB and the Participating Railroad shall
submit their respective positions to an administrative appeals panel, in accordance with the
procedures set forth in section 11(a).

15
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(c) Enforcement of Existing Visible Emission Statutes and Regulations.
Nothing in this Agreement shall limit the ability of ARB or a local air district to cite a
Participating Railroad for visible emission violations as prescribed under any other appropriate,
federal, state or local regulation or statute nor shall the Agreement affect the rights and defenses

of a Participating Railroad.

11. Administration

(a) Consultation and Arbitration. In the event of a dispute concerning the
meaning, implementation or enforcement of this Agreement, the party seeking to clarify or
enforce this Agreement shall provide notice to the other party or parties affected. ARB and the
Participating Railroad(s) involved shall meet and confer regarding the determination within 30
days after receipt of notification. If ARB and the Participating Railroad(s) do not reach
agreement after such consultation, within 30 days ARB and the Participating Railroad(s)
involved shall submit their respective positions to an administrative appeals panel. The panel
shall be comprised of one member selected by ARB, one member selected by the Participating
Railroad(s), and a third member selected by the initial two members. The panel shall evaluate
evidence provided by the parties, shall make decisions by majority vote, and shall render its
decision as expeditiously as practicable under the circumstances. If the panel finds in favor of
ARB, it shall take into consideration the conduct of the Participating Railroad(s) during the
pendency of the dispute, and determine whether the Participating Railroad(s) should be assessed
a penalty for the period during which the matter was in dispute, considering the factors listed in
section 10(b)(v). Any party dissatisfied with the outcome of the administrative appeals process
may seek de novo review of the disagreement in any court of competent jurisdiction located in
California. If judicial review is not sought, then the decision of the appeals panel will be binding
on the parties. Each party to proceedings hereunder shall bear its own costs and fees, except that
the costs and fees of the administrative appeal panel shall be split evenly among the participating

parties.

(b)  Full Understanding of the Parties.

1) This Agreement constitutes all understandings and
agreements among the parties with respect to the Program Elements in this
Agreement, and supersedes all prior oral or written agreements, commitments or
understandings with respect to the Program Elements in this Agreement. This
Agreement shall be interpreted according to the laws of the United States and
internal laws of the State of California.

(11) A Participating Railroad may at any time initiate informal
consultations with ARB to identify and resolve concerns or other issues regarding
compliance with this Agreement. ARB may at any time initiate informal
consultations with either or both of the Participating Railroads to identify and
resolve concerns or other issues regarding Participating Railroad compliance with
this Agreement. All parties to the Agreement agree to meet to discuss and
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negotiate any revisions to the Agreement which, in the judgment of any party, are
needed to address significant changes in circumstances or to assure that this
Agreement continues to accomplish the objectives of the parties. Nothing in this
Agreement shall limit the ability of ARB or Participating Railroads to meet and
confer, upon 30 days notice, to replace or modify one or more Program Elements
of this Agreement with further agreements that meet the goals and purposes of
this Agreement.

(iii)) No amendment to the Agreement shall be binding on the
parties unless in writing and signed by authorized representatives of all parties.
Parties shall not be responsible for failure to perform the terms of the Agreement
where nonperformance is based upon events or circumstances that are beyond the
reasonable control of the nonperforming party, and the events or circumstances
affect a Participating Railroad’s ability to comply with the terms of the
Agreement.

(©) Release from Obligations of this Agreement. The parties agree that the
Participating Railroads shall not be required to comply with more than one agreement,
regulation, statute or other requirement to meet the same goal of any Program Element contained
in this Agreement. If any agency proposes to adopt any requirement addressing the goal of any
Program Element set forth in this Agreement and affecting any area in California, the parties
agree to meet and confer regarding any such proposal before the Participating Railroads take any
action that would otherwise release them from their obligations under this Agreement. The
parties agree that the Participating Railroads shall perform all obligations set forth in the
Program Elements of this Agreement, unless (i) an agency or political subdivision of California
adopts or attempts to enforce any requirement addressing the goal of any Program Element set
forth in this Agreement (other than ARB enforcement of this Agreement) and affecting any area
in California, or (ii) U.S. EPA adopts or attempts to enforce more stringent requirements
addressing the goal of any Program Element set forth in this Agreement and affecting any area in
California. At any time when any of these events occurs, the Participating Railroads may elect in
their sole discretion to be released from their obligations under the specific Program Elements of
this Agreement that address the same goal as any such requirements, provided that the
Participating Railroads shall notify ARB at least 30 days in advance of their election. Nothing in
this Agreement shall limit the rights of a Participating Railroad to challenge in any forum any
requirement addressing the goal of any Program Element set forth in this Agreement.

(d) Rights and Responsibilities under this Agreement. Except as otherwise
provided with regard to enforcement of visible emissions under Program Element 3, ARB is
designated as the agency responsible for enforcement of the obligations undertaken by the
Participating Railroads under this Agreement. The parties agree that the measures expressly
identified in Program Element 10 are the exclusive remedy for any breach of this Agreement,
and that the Participating Railroads” obligations under this Agreement cannot be enforced by an
order for specific performance or similar injunction. Nothing in this Agreement shall modify

17
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any existing rights of the public or any person or entity not a party to this Agreement. This
Agreement does not create any new rights to any person or entity not a party to the Agreement.

(e) Notice. By notice given to the person listed on the signature page, the
parties may specify the name of the person to whom notice must be given to satisfy any
notification requirement of this Agreement.

® Unless terminated in writing by mutual agreement of the parties, this
Agreement shall remain in effect until December 31, 2015.
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IN WITNESS WHEREOF, the parties have executed this Agreement as of June 30, 2005.

CALIFORNIA AIR RESOURCES THE BNSF RAILWAY COMPANY, a
BOARD, an agency of the State of Delaware” 5})rporation
California A
) ] —
lai ol e WA
Signature // Signature
Catherine Witherspoon Carl Ice
Name (printed) Name (printed)

Executive Officer

Executive Vice President, Operations

Position

Position

J une. Q3 005

Date:

Address for notice:
1001 "I" Street
P.O.Box 2815
Sacramento, CA 95812

UNION PACIFIC RAILROAD
COMPANY, a Delaware corporation

Signature O UU 0

Dennis J. Duffy

Name (printed)

Executive Vice President of Operations

Position

% Z? 2005

Date: (/

Address for notice:
1400 Douglas Street
Omaha, NE 68179

Date: June 23, 2005

Address for notice:
2650 Lou Menk Drive, Second Floor,
Fort Worth, TX 76131-2830
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ATTACHMENT A

DESIGNATED YARDS

YARDS FOR WHICH A HEALTH RISK ASSESSMENT HAS BEEN COMPLETED
.. . UNDERPROGRAM ELEMENTS . o

Yard Name Operated By Address

Roseville UPRR

ILL ASSEMBLE DATA
TE UNDER PROGRA

Yard Name Operated By Address

Commerce UPRR 4341 E. Washington Blvd.,

Commerce, CA 90023

Hobart BNSF 3770 East Washington,
Los Angeles, CA 90023

Commerce/Eastern BNSF Eastern Avenue,
Commerce, CA

Watson/Wilmington BNSF 1302 Lomita Boulevard
Wilmington, CA 90744

LATC UPRR 750 Lamar Street
Lamar, CA 90031

Mira Loma UPRR 4500 Etiwanda Avenue
Mira Loma, CA 91752

Richmond BNSF 303 Garrad Avenue

Richmond, CA 94801
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Stockton

BNSF

Stockton

UPRR

833 East 8™ Street
Stockton, CA 95206
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Cia e YARDS F OR WHICH RAILROADS WILL ASSEMBLE DATA :
WITHIN 30 MONTHS AFT ER THE EFFECTIVE DATE UNDER PROGRAM ELEMENT D

200 North “H” Street

Barstow BNSF
Barstow, CA 92311

City of Industry UPRR 17525 E. Arenth Avenue,
City of Industry, CA
91748

Colton UPRR 19100 Slover Avenue
Colton, CA 92316

Dolores/ICTF UPRR 2401 E. Sepulveda Blvd.,
Long Beach, CA 90810

Oakland UPRR 1408 Middle Harbor Road
Oakland, CA 94607

San Bernardino BNSF 1535 West 4th Street,
San Bernardino, CA
92410

San Diego BNSF

22
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All Designated Yards
UPRR additional yards:
Anaheim

Fresno

Martinez

Milpitas

Montclair

Portola

Yermo

BNSF additional yards:
Fresno (Calwa)
Bakersfield

Pico Rivera

La Mirada

Needles

Pittsburg

Riverbank

Watson
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ATTACHMENT B

COVERED YARDS

If ARB subsequently determines that it would be appropriate to include additional yards
as covered yards under this Agreement, ARB will notify the respectively affected Participating
Railroads, and the parties will meet and confer regarding the inclusion of the identified rail yards
on the list of covered yards.
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ATTACHMENT C

1. The Participating Railroads operate national locomotive fleets that travel between
California and other states daily, currently moving more than 40 percent of the total intercity
revenue ton-miles of freight in the United States. Railroad networks are geographically
widespread across the country, serving every major city in California and the United States.
Efficient train transportation is an important factor in California and national economy.
Railroads continue to improve their efficiency and reduce emissions per ton-mile by utilizing
more efficient locomotives, improving freight movement operations, and by other means.

2. Railroads need rail yards. Rail yards perform essential functions such as making
up cross-country trains, transferring containers to and from trucks and testing and repairing
locomotives. Rail yard operation, maintenance, repairs, modification and capacity improvements
are also essential. The railroads have decommissioned and removed many rail yards in
California since WWII. This has benefited the immediate neighbors and communities where rail
yards have been removed. At the same time, the railroads have found ways to increase
efficiency and reduce rail congestion within the remaining rail yards. Intermodal transfer
facilities are a good example of technical improvements that benefit the economy and
environment of California. California will need more new, well-sited, environmentally superior
facilities like these in the near future.

3. ARB has conducted an initial risk-assessment study of the Roseville Rail Yard,
and concluded that the magnitude of diesel PM emissions and the size of the area impacted by
these emissions justified short- and long-term mitigation measures to significantly reduce diesel
PM emissions at the rail yard. ARB believes that similar emissions and exposure levels may
exist at other rail yards in the state. Therefore, ARB has determined that taking feasible,
practicable, cost-effective actions to lower emissions associated with rail yard operations is both

necessary and prudent.

4. Following public notice and opportunity for comment, the United States
Environmental Protection Agency (EPA) promulgated final emissions standards applicable to
new locomotives and new engines used in locomotives on April 16, 1998 (63 Fed. Reg. 18978)
under Section 213 of the Federal Clean Air Act (the “Final EPA National Locomotive Rule”).
EPA adopted national emission standards consisting of several tiers, applicable to locomotives as
specified in the Final EPA National Locomotive Rule. These standards include Tier 0, 1 and 2
opacity standards that govern visible emissions from locomotives covered by the EPA standards.
EPA promulgated each of these emission standards based on an evaluation of technology and
costs at the time of promulgation of the rule.

5. The California Health and Safety Code designates ARB as the air pollution
control agency “for all purposes set forth in federal law” (H&S Code § 39602). ARB has
primary authority under California law to carry out the state’s mobile source programs. For

24



Exh. 2
Page 25 of 27

EXECUTION COPY

more than thirty years, ARB has adopted stringent emission standards applying to on-road and
off-road vehicles under approved EPA waivers/authorizations of preemption. The railroads
operate many ARB certified heavy-duty vehicles in California now and are anticipated to operate
more of them to meet goods movement demand in the future.

6. To help attain state and federal air quality standards in the South Coast Air Basin
(the “South Coast”), the railroads and ARB entered into the “MEMORANDUM OF MUTUAL
UNDERSTANDINGS AND AGREEMENTS — South Coast Locomotive Fleet Average
Emissions Program, dated as of July 2, 1998 (“1998 MOU”) to implement the “Statement of
Principles — South Coast Locomotives Program,” agreed to by EPA, ARB, and the Participating
Railroads, and dated as of May 14, 1997 (“1997 SOP”). All conditions to the effectiveness of
the 1998 MOU were satisfied or removed and the 1998 MOU took effect on January 1, 2002 in
accordance with its terms. The 1998 MOU has not been amended or terminated and remains in
effect on the date of this Agreement. The railroads are implementing the 1998 MOU as
anticipated.

7. To implement the 1998 MOU, the railroads are purchasing and/or installing clean
locomotive technologies and preparing for the rollout of the cleanest available locomotive
technologies certified by the EPA during 2005-2010 period in the South Coast. The binding and
enforceable program in the 1998 MOU continues to set one of the most successful public-private
partnerships to achieve clean air in California. To address more recent statewide concerns about
major rail yards in California, the railroads and ARB now wish to enter into a further statewide
agreement to build on the emission reduction benefits achieved by the 1998 MOU.

8. It has been widely recognized that railroads need consistent and uniform
regulation and treatment to operate effectively. A typical line-haul locomotive is not confined to
a single air basin and travels throughout California and into different states. The U.S. Congress
has recognized the importance of interstate rail transportation for many years. The Federal Clean
Air Act, the Federal Railroad Safety Act, the Federal Interstate Commerce Commission
Termination Act and many other laws establish a uniform federal system of equipment and
operational requirements. The parties recognize that the courts have determined that a relatively
broad federal preemption exists to ensure consistent and uniform regulation. Federal agencies
have adopted major, broad railroad and locomotive regulatory programs under controlling
federal legislation. At the state level in California, the California Legislature has specifically
limited the authority of local air districts to adopt regulations affecting the design of equipment,
type of construction, or particular methods to be used in reducing the release of air contaminants
from locomotives. (Health and Safety Code section 40702.) The Legislature has also
specifically entrusted ARB to adopt regulations pertaining to locomotives. (Health and Safety
Code sections 43013(b) and 43018(d)).

9. The parties agree that reductions in locomotive idling and the reduction in
operational emissions from switch locomotives are feasible methods to reduce emissions of toxic
air contaminants and to protect the health and welfare of citizens of California who live near rail
yard operations in the state. The parties also recognize that operation of locomotives in the

25



Exh. 2
Page 26 of 27

EXECUTION COPY

idling and switching modes is necessary for certain railroad operations. For example, it takes
time to move railcars into line, and larger locomotives must wait while smaller yard locomotives
assemble trains in the yard. By the same token, smaller locomotives must wait while larger road
locomotives enter the yard, couple to trains and move trains safely out of the yard. The parties
have determined that automatic idling-reduction devices are available for most locomotives and
locomotive engines and that most of those devices should be able to limit idling to no more than

15 consecutive minutes.

10. Although the Participating Railroads have taken steps to reduce the amount of
idling and switch locomotive emissions through introduction of new technologies, ARB has
concluded that it is necessary to take additional steps to reduce idling on a uniform statewide
basis. ARB has determined that it has authority to identify toxic air contaminants and adopt
Airborne Toxic Control Measures (ATCMs) to reduce emissions from such contaminants, such
as ARB’s recent control measure that requires intrastate locomotives to exclusively use CARB
diesel fuel starting in January 2007.

11. To address the emissions impact from rail yards across the state expeditiously,
the parties agree that it is in the state’s best interest to establish a statewide program that
implements a uniform and consistent approach for controlling emissions of toxic air
contaminants from rail yards. Statewide action is appropriate for several reasons:

(a) ARB has the resources, knowledge, and expertise to conduct a statewide
program addressing toxic air contaminants from California rail yards.

(b) A uniform statewide approach would ensure that emissions from rail yards
throughout the state are reduced and that all neighboring local communities receive the benefits
of the reductions. At the same time, it would afford the Participating Railroads a consistent and
effective way to address the emissions at its facilities.

(©) ARB has over the years been effective in developing locomotive emission
reduction programs in California. ARB was the agency in California that developed, negotiated
and is implementing the 1998 Memorandum of Understanding with the Participating Railroads
providing for the introduction of the cleanest available locomotives in the South Coast Air Basin
by 2010. The 1998 South Coast Locomotive MOU is one of the most innovative and aggressive
programs for turning over an entire fleet of mobile sources anywhere.

(d Based on the railroads’ performance since the 1998 MOU, the parties
anticipate that the 1998 MOU and this ARB/Railroad Statewide Agreement will ensure that
feasible measures to reduce emissions of toxic air contaminants from rail yards are achieved in
the most expeditious manner. ARB and the railroads wish to confirm all of their mutual
understandings and agreements in the 1998 MOU and the 1997 SOP (as implemented in the
1998 MOU). Moreover, they wish to confirm and ensure that the 1998 MOU will remain fully
in effect as executed and approved and that the 1998 MOU will continue to be implemented as
anticipated without interference.
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12. It is in the best interest of the State and its affected communities and the railroads
to rely on the MOU process as the principal means to continue to make progress in reducing
emissions in the future. ARB believes that this can best be accomplished through continuing
cooperative efforts between the Participating Railroads and ARB that ensure statewide actions
and involve communities in expanding on yard-specific assessment and mitigation efforts. All
parties agree that they will continue to meet and confer so that this can be accomplished.
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\l"‘ Air Resources Board

Mary D. Nichols, Chairman

1001 | Street « P.O. Box 2815 :
Matthew Rodriquez Sacramento, California 85812 « www.arb.ca.gov ' Edmund G. Brown Jr.

Secrefary for Govemnor
Environmental Protection

December 4, 2013

Mr. Carl R. Ice Mr. Lance Fritz

President and Chief Operating Officer Executive Vice President, Operations
BNSF Railway , Union Pacific Railroad

2650 Lou Menk Drive, 2™ Floor 1400 Douglas Street

Fort Worth, Texas 76131-2830 Omaha, Nebraska 68179

Dear Mr. lce and Mr. Fritz:

Over the past three years, BNSF Railway and Union Pacific Railroad (the Railroads)
and the Air Resources Board (ARB or Board) have worked together to develop
proposed agreements, known as the Railyard Commitments, to reduce diesel
particulate matter emissions at four high priority railyards in Southern California. The
Board held a public hearing on the draft Commitments in June 2010 and delegated
authority to the Executive Officer to conduct the required environmental analysis and
make a determination, based on that analysis, on the Commitments. :

| have decided not to approve the Commitments, but rather initiate a public process that
can lead to a more holistic path for reducing emissions from rail and other freight
operations. The decision is driven by my belief that we need to explore more
comprehensive vehicles for achieving long-term emission reductions from the freight
sector, including rail operations. For example, the Scoping Plan Update provides a
public platform to describe the need for a sustainable freight strategy to transition fo a
cleaner, more efficient freight system in California and a process to get there.

Over the past fifteen years, the Railroads have in good faith continued to meet or
exceed obligations and responsibilities under the 1998 and 2005 Railroad/ARB
Agreements. Our collective efforts have yielded significant emission reductions and
environmental benefits, especially in Southern California. :

| believe we can tap into this effective collaboration as we look to the future. There is

much more to do to meet all of California’s environmental objectives. ARB is seeking to
continue working closely with the Railroads, together with other interested stakeholders,

to explore all options for achieving the greatest emission reductions possible from the ,
freight system in California and to develop the most effective strategies for moving

forward.

The energy challenge facing California is real. Every Californian needs to take immediate action to reduce energy consumption.
For a list of simple ways you can reduce demand and cut your ensrgy costs, see our website: hitp://www.arb.ca.qov.

California Environmental Protection Agency

Printed on Recycled Paper
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Mr. Carl Ice and Mr. Lance Fritz
December 4, 2013
Page 2

| thank you and your staff for the time, resources, and energy invested in both
developing the draft Commitments and successfully implementing the existing
agreements. If you have any questions, please contact me at (916) 445-4383.

Sincerely,
Richard W. Corey‘ \&—’
Executive Officer

cc:  Mary D. Nichols, Chairman

Honorable Board Members
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2005 ARB/Railroad Statewide Agreement

Ultra Low Emissions Diesel Genset Switchers — UPY 2715 & 2749
(UP City of Industry)

Release Date: April 11, 2008
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Compared to typical fine haul /
road locomotive

Manufacturer:

National Railway Equipment Company

General Electric (GE) Company

(NREC)
Model: 3GS-218B (3-engine) GE "Evolution”
Locomotive Type: Switcher Road or Line Haul

Emissions Level:

Tier 2+: NOx=2.7, PM=0.07,

Tier 2: NOx=5.5, PM=0.20,

(g/bhp-hr) HC=0.1,C0=1.2 (seenote A) HC=0.30, CO=1.5 (see note B)
Size: 626" L x 106" Wx 16'3" H 732"L x 108" W x 156" H
Weight: 268,000 pounds 420,000 pounds

Max Speed: ~70 MPH 75 MPH

Engine Type (cycle):

Cummins QSK19, In-line 6, 4 cycle, diesel

GEVO V-12, 4 cycle, diesel

Horse Power:

~700 HP or 522Kw per engine or x 3 =
~2,100 HP (1,566 Kw) total

4,400 HP or 3,281 Kw

Total Engine Displacement :

~1,159 cubic inches (in°) or 19 liters (L)
per engine or x 3=2.0 *or 57 L

~ 6.7 cubic feet (f*) or ~ 190 Liters (L)

Number of Cylinders:

6 per engine

12

Single Cylinder Displacement:

~193 cubic inches (in) or 3.2 Liters (L)

~ 950 cubic inches (in”) or ~ 15.7 Liters (L)

Rated Engine Speed:

1,500 — 2,000 RPM

1,050 RPM

Tractive Effort (pulling force starting):

~77,000 pounds

180,000 pounds

Tractive Effort (@ 10-11 MPH):

~52,000 pounds

145,000 pounds

Fuel Tank Volume:

1,700 - 2,900 gallons (diesel)

5,000 gallons (diesel)

Engine Cooling Fluid:

44 U.S. Quarts or 41.6 Liters (L)
per engine or x 3 = 33 gallons

440 gallons (water)

Engine Qil:

80 U.S. Quarts or 76 Liters (L) per engine
or x 3 = 60 gallons

470 gallons

A: U.S. EPA locomotive certification data - hitp://www.epa.gov/iomswww/certdata.htm#locomotive, family - 7NREG0060L.OC.
B: U.S. EPA Tier 2 locomotive emission standard - Final rule April 1998.

Compared to typical line haul / road locomotive

GE “Evolution”
4400 HP

road locomotive
T L 18" W 150 H
4200004 fully-serviced weight
75 MPH max. speed
160 000# stariing TE
1450002 TE @ 10-11 MPH
£ 000 US gallons diese! oil
440 US galions water & 470 engine il

Nationai Railway
2100HP Genset ULEL
yard switcher

G4 L W W 155 H
260 000 fully-sarvicad weight
70 MPH max. speed

80,0008 stadting TE

70,000# 72 @ 16-11 MPH
1,730 1S gallons diesel fuel

Craw Cak Blowers Conlints & Engine Coding System
8 Brakiig Gid Power Bsectitnics . (4300 0pY 400 gatons of waters
\%\ P m*‘&‘”"q}’ ggﬁw e (5}’7."‘ &
o o W

T Beidny
Tegetinn Motors
Aernator

efforf  effost jf \\

Fuéi Tarnk i
{56000 gatlons)

Amiilary Equipment

(enset packages (each has an EPA Tizr 3 olffroad diesel engine + altemator)

#1

§2 #3

DC teaction motors

Source: UP - GE Green Locomotive Technology Tour Presentation, February 20-28, 2007
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State of California
California Environmental Protection Agency

AIR RESOURCES BOARD

Stationary Source Division

Update on the Implementation of the
2005 ARB/Railroad Statewide Agreement

Date of Release: April 11, 2008
Board Meeting Date: April 24, 2008

Location:

California Department of Transportation
111 Grand Avenue
1st Floor, Auditorium
Oakland, California 94612

This report has been reviewed by the staff of the Air Resources Board and approved for
publication. Approval does not signify that the contents necessarily reflect the views and
policies of the Air Resources Board, nor does mention of trade names or commercial
products constitute endorsement or recommendation for use.

California Air Resources Board i April 24, 2008
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l. SUMMARY
A. Introduction

On June 24, 2005, the Executive Officer of the Air Resources Board (ARB or Board)
entered into a statewide railroad pollution reduction agreement (Agreement) with Union
Pacific Railroad (UP) and BNSF Railway (BNSF). This Agreement was developed to
implement near term measures to reduce diesel particulate matter (PM) emissions in
and around railyards by approximately 20 percent.

On January 27, 2006, the Board heard public testimony, accepted clarifications to the
Agreement, received a status report on implementation of the Agreement, and directed
staff to return with status reports. On July 20, 2006, January 25, 2007, and July 27,
2007, the Board received semi-annual status reports on the implementation of the
Agreement. This document provides the fifth status report on the implementation of the
Agreement covering a period of thirty months, with an emphasis on the implementation
efforts that have occurred over the past six months.

B. Progress on Implementation of the Agreement

Staff and the railroads began implementing the Agreement in July 2005. A summary of
the status of the key implementation requirements is provided in Table 1. As Table 1
illustrates (see page 8), the railroads and staff have met, or are on schedule to meet,
each of the requirements specified for the second year of implementation. Details on
the progress made to implement the program elements are provided in Chapter .
Details on other efforts are provided in Chapter lll. A review and summary of the recent
promulgation of the U.S. EPA locomotive regulations is presented in Chapter IV.

1. Implementation Activities

Summarized below are the key implementation milestones that have been
accomplished within the past six months.

Install Idle Reduction Devices On QOver 99 Percent of Unequipped Intrastate
Locomotives by June 30, 2008:

e Since July 26, 2007, 15 new idle reduction devices have been installed on UP
and BNSF’s California-based locomotives. To date, 398 out of the California’s
413 intrastate locomotives are now equipped with idle reduction devices which
represents 96 percent of California’s intrastate fleet. This is more than twice the
rate of installations that have occurred to date in the rest of the country. As of
March 31, 2008, staff believes both railroads are on schedule to meet the 99
percent requirement by June 30, 2008.
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Dispense CARB Diesel for all Intrastate Locomotives and a Minimum of 80 Percent Low
Sulfur Diesel for Locomotives by January 1, 2007:

o Staff's review of diesel fuel data from both railroads indicates that both railroads
continue to comply with both:
> The CARB diesel fuel regulation for intrastate locomotives; and
> The Agreement's requirements to dispense a minimum of 80 percent low
sulfur (15 ppmw) diesel fuel (CARB or U.S. EPA diesel fuel) to interstate
locomotives fueled in California.

Today UP and BNSF are fully complying by dispensing virtually 100 percent ultra-low
sulfur diesel in California. About 70 percent is CARB diesel and the remaining

30 percent is U.S. EPA ultra-low sulfur diesel fuel. This is well in excess of the
requirements for fuel quality and is five years before U.S. EPA requirement that
locomotives be fueled with 15 ppmw sulfur fuels.

Visible Emission Reduction

e Under the Agreement, the railroads are required to achieve a 99 percent
compliance rate for visible emissions over a calendar year. Over the past six
months, more than 21,691 visible emission inspections were performed by
railroad personnel resulting in more than 64,000 visible emission inspections
performed since June 2005. Overall, both UP and BNSF have maintained a
99 percent compliance rate since June 2005.

o Overall, about 4,600 employees in numerous classifications (e.g., managers,
supervisors, dispatchers, etc.) have received visible emission evaluation training.

Health Risk Assessments at Designated Yards

e Under the Agreement, sixteen health risk assessments at designated railyards
are required to be completed in two phases; nine in the first phase and seven in
the second phase.

o Staff completed the first nine draft health risk assessments in May 2007. Public
meetings were held in the affected communities in May and June 2007 to release
and explain the draft assessments. Each initial meeting was followed about one
month later by a second meeting to allow for questions and public comments and
to discuss possible mitigation. After considering the public comments, staff
finalized the first nine heaith risk assessments in November 2007.

e The assessments show that the diesel PM emissions from the railyards result in
higher risks in nearby communities. The largest impacts are associated with the
four railyards in the City of Commerce. The combined potential cancer risk from
these four railyards is about 700 per million for an exposed population of
5,000 people and about 200 per million for an exposed population of about
80,000 people. The assessments for the other railyards have lower potential
cancer risks and expose fewer people, but risks are still significant and need to
be reduced.
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» The assessments also included estimated pollution risks from other sources
around the railyards. The most significant source of toxic emissions is diesel
truck traffic (not associated with the railyards) within a one to two mile zone
surrounding the railyards. Generally, offsite diesel PM emissions from trucks
result in similar or higher diesel PM exposures than the railyard-related
emissions.

e In addition, staff began a separate, but parallel effort to develop an interim
methodology to quantify the noncancer health benefits around the railyards and
to identify and evaluate potential mitigation options needed to reduce the risks.
ARB is currently working with OEHHA to develop an approved statewide
methodology to quantify non-cancer health effects of diesel PM.

e The next seven health risk assessments are scheduled to be completed by mid
2008. The draft assessments for the UP railyards (i.e., City of Industry, Colton,
ICTF/Dolores, and Oakland) were released in March 2008. The draft
assessments for the three BNSF railyards (i.e., San Diego, Barstow, and San
Bernardino) will be released in April 2008.

e Staff held initial public meetings in November 2007 to discuss additional
mitigation measures for the ten railyard HRAs (Phase 1) that were finalized in
November 2007. Staff will conduct additional public meetings this summer to
discuss mitigation plans for each of the ten railyards. Also, staff will hold initial
meetings for the seven remaining railyard HRAs (Phase 2) once they have been
finalized.

Locomotive Remote Sensing Pilot Program

e Assembly Bill (AB) 1222, authored by Assemblyman Jones, was signed into law
in 2005, and requires the ARB, in consultation with an advisory group, to
develop a locomotive remote sensing pilot program.

o Staff has been working with an advisory group on a three phase test program to
assess the ability of remote sensing to effectively and accurately measure
locomotive emissions. The first phase of test program was designed to ensure
that the equipment will work in practice. This first phase (Phase 1) was
conducted at a locomotive test track in Pueblo Colorado and was completed in
March 2007. Phase 1 testing revealed problems with the line haul remote
sensing device which resulted in its operation being discontinued. The yard
extraction remote sensing system, however, provided more favorable operation
and the advisory committee decided to go forward with further utilization of that
system before being applied to mainline operation. The advisory group
concluded that additional evaluation of the yard extraction remote sensing
system was needed to resolve technical issues before implementation of field
testing in Phase 2.

e To address the technical issues, a second round of testing was conducted at
the Pueblo test track in May 2007. Although there were still technical issues
identified, the advisory group felt that the Phase 2 field testing should be
pursued. In this phase, the equipment was located at specific sites within a
railyard and along a railroad track to measure as many locomotives in the field
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as possible to determine the potential of the equipment to identify gross
poliuters in the locomotive fleet. This testing occurred at the UP Colton railyard
and a BNSF Cajon site in October 2007. Also, additional Phase 2 field testing
was conducted in Northern California at Weimar in February 2008.

e Phase 3 was conducted jointly by Environmental Systems Products (ESP) and
Southwest Research Institute (SwRI). This testing compares the remote
sensing results to the approved federal locomotive test procedure to determine
the accuracy of the measurements from the remote sensor. This testing
occurred in February 2008. A final report is anticipated by mid 2008.

Ongqoing Evaluation of Other, Medium Term, and Longer Term Emission Control
Measures for Existing Locomotives

o Staff and the railroads agreed to cooperatively evaluate the feasibility of
developing diesel particulate filters or diesel oxidation catalysts for use on a
typical switch locomotive representative of the current California switcher fleet.
UP and BNSF indicated they would commit up to $5 million towards this
evaluation. To date, about $4 million of this funding has been expended on
prototype and demonstration testing at Southwest Research Institute (SwRI)
through January 1, 2008. The current status of efforts is summarized below.

» The UP diesel particulate filter equipped switch locomotive (UPY 1378)
arrived in Oakland, California back in October 2006. It started its field service
in Oakland, California, and was later transferred to Roseville, California. The
move to Roseville was prompted by the need to expose the locomotive to a
higher activity level. In February 2008, after accomplishing more than
12 months of service, SwRI performed federal emissions testing.

> The BNSF diesel particulate filter equipped switch locomotive is BNSF 3703.
This locomotive recently received a second generation diesel particulate filter
manufactured by HUG. Testing at the SwRI facility in San Antonio, Texas,
continued through 2007. It is anticipated to arrive in Los Angeles, California,
in mid 2008.

» Emission testing for DPF equipped locomotives (UPY 1378 and BNSF 3703)
shows PM reductions of 80 percent and HC reductions of 30 percent.
Additional testing and development are ongoing to improve the efficiency of
the DPFs.

> If the current in-use demonstration testing is successful, both UP and BNSF
have committed to retrofit one additional switch locomotive each and operate
these locomotives in California.

e The U.S. EPA and UP began a test program in 2006 to demonstrate and test a
diesel oxidation catalyst with an existing line haul locomotive by retrofitting a
3,800 horsepower line haul locomotive (UP 2368), built in 1992 by EMD (Model
SD-60M), with a diesel oxidation catalyst. This locomotive was assigned to
helper/hauler service in the Los Angeles basin in November 2006. Over the next
twelve months, the locomotive compiled approximately 2,800 hours of field
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service. No significant impacts to engine performance (e.g., maintaining power,
fuel penalty, and backpressure) have been noted at this time, but failures
involving the catalyst elements did occur. During scheduled inspection intervals,
three separate failures occurred involving the catalyst elements and their
supports. Currently the DOC device is undergoing failure analysis by the
manufacturer Miratec. UP 2368 continued to operate in service, but without the
catalyst elements. Once Miratec completes its failure analysis and repair plan,
the DOC will be reinstalled in early 2008 for continued testing.

ARB recently funded a contract with Southwest Research Institute (SwRI) to
research a compact SCR system offered by Engine Fuel and Emissions
Engineering, Inc. (EF&EE) with catalysts parts supplied by Haldor Topsoe, a
Danish Catalyst Company. The SCR device tested by SwRI was a urea-SCR
catalyst technology retrofitted to an EMD 12-710G3 engine at SwRI’s test facility.
By November 2007, the initial engine tests (e.g., baseline, backpressure, and
crankcase blowby) were completed and the SCR device was installed to perform
preliminary SCR testing. During performance testing, significant issues occurred
ranging from structural design to improper urea dosing. EF&EE is currently
working to address these issues.

ARB and the railroads conducted the first semi-annual technology symposium on
April 25, 2006, at the ARB offices in El Monte. The second symposium occurred
on July 13, 2006, at the Cal/EPA building in Sacramento. A report summarizing
the two symposiums was released in December 2006. The third technology
symposium was held on June 6, 2007, and a fourth technology symposium held
on November 28, 2007. A report summarizing the two symposiums held in 2007
will be released by mid 2008.

Enforcement of the Agreement

In the second half of 2007, the ARB Enforcement staff visited the

31 designated and covered railyards and inspected 1,015 locomotives and
issued 29 notices of violation for idling infractions and one notice of violation
issued for a smoking locomotive. For comparison in the first half of 2007,
Enforcement staff inspected 964 locomotives and issued 40 notices of violation
foridling. Since inspections began in 2006, Enforcement staff have inspected
3,299 iocomotives and issued 103 notices of violation.

2. Other Activities

As discussed in Chapter lll, staff and the railroads have been engaged in activities not
specifically required in the 2005 Agreement. These are summarized below.

Modernization of Locomotive Fleet

Mostly in response to the 1998 Railroad Agreement to reduce locomotive NOx
emissions in the South Coast, both UP and BNSF have made significant progress to
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transition to advanced technology line-haul and switch locomotives that have or will
operate in California. Together, the two railroads have done the following:

e The combined railroads are currently operating about 9,900 new and rebuilt Tier
0, 1, and 2 locomotives. Of those, about 2,100 locomotives are expected to meet
Tier 2 standards by the end of 2008. In total, UP and BNSF have over 65
percent of their 15,000 national locomotive fleet meeting at least Tier O standards
and 49 percent are equipped with idle reduction devices.

s Since 2005, 12 new electric-hybrid, ultra low emitting, locomotives (Green Goats)
have been placed into service in California. Eleven are located in the Los
Angeles area and one is located in Northern California (Fresno). These
locomotives were recently returned to the manufacturer (Railpower) to remedy a
potential fire hazard associated with the large bank of 300 lead-acid batteries.
These locomotives are in the process of being upgraded so they can be
reintroduced into revenue service.

e In southern California, UP now has 61 ultra low emitting Gen-set switch
locomotives operating in the Los Angeles basin. These 61 Gen-sets were
funded by UP. These new ultra low-emitting switch locomotives will provide up to
a 90 percent reduction in NOx and diesel PM emissions when compared to the
higher emitting older switch locomotives that are replaced.

e In northern California, BNSF has 11 Gen-sets in their fleet that are located
Richmond (6) and San Joaquin Valley (5). By June of 2008, four UP Gen-set
switch locomotives are scheduled to arrive and be assigned to the UP Roseville
railyard. These fifteen northern California Gen-set locomotives were co-funded
by the railroads and the ARB’s Carl Moyer Program.

e Today there are 72 gen-sets, 12 Green Goats, and 4 LNG locomotives operating
in California service. Another four gen-sets are expected to be in service by
June of 2008. A goal in the goods movement strategy is to upgrade the rest of
the intrastate switching fleet to ultra-low emitting emission levels by 2010.

Community Complaint Process

¢ Both railroads have established and implemented procedures to process,
handle, and respond to community complaints. The systems operate 24 hours
a day and 365 days a year. Mechanisms are in place to track and forward
complaints to appropriate company staff to respond.

e In the last six months, both railroads have received a combined average of 29
idling complaint calls per month. By comparison, for the first six months of 2006
both railroads received a combined average of 27 idling complaint calls per
month.

C. U.S. EPA Rulemaking
The U.S. EPA released its proposed draft Tier 4 locomotive and marine rulemaking in

April 2007 with a public comment period until July 2, 2007. In July 2007 the ARB staff
and many other parties provided comments on the U.S. EPA proposed locomotive
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rulemaking. ARB’s comments were supportive of most elements included in the

April 3, 2007 proposal, but suggested significant acceleration of the implementation
schedule (see link - http://www.arb.ca.gov/railyard/ryagreement/0707epaloco.pdf). On
March 14, 2008, the U.S. EPA formally announced it’s final locomotive and marine rule.

U.S. EPA’s final locomotive rulemaking sets new Tier 4 new line haul locomotive
standards for PM and NOx in 2015. The standards require emission reductions for new
locomotives of 85 and 75 percent, respectively, below current Tier 2 standards. In
addition, Tier 3 new line haul locomotive standards for PM will be required in 2012 and
provides a 50 percent reduction beyond the Tier 2 PM standard. Existing Tier 0-2 line
haul locomotives will be required to provide about a 50 percent PM (relative to current
levels) reduction upon remanufacturing beginning in 2008 through 2013. Further,
existing Tier O line haul locomotives will be required to provide about a 16 to 22 percent
NOx reduction by when they are rebuilt. Finally, idle emission controls are required for
newly manufactured and remanufactured locomotives.

The California State Implementation Plan relies upon the U.S. EPA program to provide
both highly effective and expeditious pollution reductions from locomotives. The new
federal locomotive emission standards will eventually provide the level of reductions
needed, but they will not provide California with the necessary emission reductions in
the timeframes needed for initial attainment of federal standards for PM 2.5.

Consequently, a combination of strategies to more expeditiously reduce locomotive
emissions, including replacement of switch locomotives, exhaust aftertreatment retrofits
on older line haul locomotives, and acceleration of the introduction of new Tier 4
interstate line haul locomotives in California service need to be pursued. Accordingly,
the ARB staff will need to continue to work with U.S. EPA, the railroads, and other
stakeholders to identify innovative ways to accelerate the reduction of locomotive
emissions in California.
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Table 1
Implementation Status of Individual Program Elements
PROGRAM 2008

2005 | 2006 | 2007
REQUIREMENTS Mar | Apr | May | Jun | July | Dec

IDLING REDUCTION
Program Coordinators
Locomotive Inventories
Community Reporting Process
Railroad Training Programs
Adjudicatory Appeal Process
Training Implementation Status
Percent lale Reduction Device Install Requirement - 35% 2006, 70% 2007, >99% June 2008 v v
[VISIBLE EMISSION (VE)
Program Coordinators
Program Establishment
Community Reporting Process
Railroad Training Programs
VE Inspection Report
Training Implementation Status
Annual Program Review
EARLY REVIEW OF EMISSIONS / MITIGATION
Emission Inventory
Communily Meetings (Due Date 10/31/05) v
Mitigation Plans v
HEALTH RISK ASSESSMENTS
Railroad Study Plan v
Health Risk Assessment Guidelines v
Health Risk Assessments (two phases: Phase 1 - Final, Phase 2 - Draft = 2D, Phase 2 - Final = 2F) 1 2D 2D 2F
TECHNICAL ASSESSMENTS
Continue Study of Diesel Particulate Filter and Diesel Oxidation Catalysts
Diesel Particulate Filters and Diesel Oxidation Catalysts Use -Europe & U.S.
Remote Sensing Pilot Program (QOriginal Due Date 12/31/06)*
Public Meetings (Due Date 12/31/05)
Joint Report on Public Meetings v
COMPLIANCE
Inspection / Program Review Protocols v
Railyard Inspections - Idle Reduction Devices & Visible Emissions - semiannual v v

v = Satisfied or ongoing per Agreement requirements. {May have reoccurring future date requirements specified in Agreement), = = Future milestone date.
* = AB 1222 Remote Sensing Pilot Program - Initiated by 12/31/05; Report to Legistature original due date 12/31/06, estimate compietion by mid 2008.

ANENENENEANEN

AN
«
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ANEN AN BN
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If. UPDATE ON THE IMPLEMENTATION OF THE AGREEMENT

Staff and the railroads began implementing the Agreement in July 2005. As presented
in Table 1, the railroads and staff have met the requirements that are specified for the
first year and a half of implementation of the Agreement. The key program elements
are identified below:

Idle Reduction Program;

Low Sulfur Diesel Fuel Program;

Visible Emission Reduction Program;

Health Risk Assessments at Designated Railyards Program;,

Ongoing Evaluation of Other, Medium-Term, and Longer-Term Emission Control
Measures.

This chapter more fully describes the progress made to date with an emphasis on the
last six months.

A. Idle Reduction Program
1. Requirements of the Agreement

Under the Agreement, intrastate and interstate locomotives must limit non-essential
idling through the use of automated idle reduction devices or by manually shutting down
engines to prevent non-essential idling in excess of 60 consecutive minutes. Essential
idling is defined as idling necessary to:

Ensure adequate air brake pressure for locomotive and railcars;
Ensure other safety related purposes;

Prevent freezing of engine coolant;

Ensure compliance with federal guidelines for occupied locomotive cab
temperatures; and

o Engage in necessary maintenance activities.

The preferred method of all parties to reduce non-essential idling is the use of
automated idle reduction devices. Under the Agreement, where locomotives are
equipped with idle reduction devices, non-essential idling is limited to no more than

15 consecutive minutes. For locomotives not equipped with idle reduction devices,
locomotives are to be shutdown as soon as it is clear that essential idling is not required
and, in no case, is non-essential idling to exceed more than 60 consecutive minutes. In
those situations where there is uncertainty over the expected duration of idling, the
railroads are obligated to make efforts to notify their train crews if the anticipated wait
time could be greater than 60 consecutive minutes so that train crews can shut down
their locomotive(s). Railroad training programs are required to inform and educate train
crews and other railroad operational employees about the need to faithfully observe the
restrictions on idling.
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2. Installation of ldle Reduction Devices

The railroads are on schedule to meet the commitments to install idle reduction devices
on their intrastate locomotive fleets. Specifically, the railroads were to install idle
reduction devices on their unequipped locomotives with the final goal of installing idle
reduction devices on at least 99% of these locomotives by June 30, 2008.

In the last six months, the railroads installed 15 idle reduction devices on unequipped
locomotives. As shown in Table 2, these additional installations bring the total number
of idle reduction devices installed on unequipped locomotives to about 95 percent by
January 31, 2008. The installation rate is expected to achieve the greater than

99 percent requirement by June 30, 2008, as required by the Agreement.

Table 2
Annual Requirements for Installation of
Idle Reduction Devices on Unequipped Locomotives - March 2008

Number Cumulative
Of Number of
Year Locomotives Idle Percent
(Intrastate Reduction Achieved
Fleet) Devices
Installed
2005 428 1177 NA
2006 438 113 35%
2007 450 379 80%
2008 413 394 95%

1. Number of idle reduction devices installed at Agreement signing.
*  As of March 2008. Expect 99% by June 30, 2008 as required by MOU.

Based on the information provided by the railroads, there are now 413 intrastate
locomotives operating in the State. This represents a decrease in total intrastate
locomotives from 450 in 2007 (438 in 2006 and 428 in 2005). As can be seenin
Table 3, 96 percent of the 413 intrastate locomotives in California operation are now
equipped with idle reduction devices. This is more than twice the rate of installations
that have occurred to date in the rest of the country. Staff expects that the Agreement
will ensure that progress in California will continue to be accelerated relative to the rest

of the nation.

Table 3
Installation of ldle-Reduction Devices on
All California Intrastate Locomotives Relative to National Fleet

California Switcher & Local Fleet National Switcher & Local Fleet
Current Installed By Percent of Current Installed By Percent of
Inventory | June 30, 2007 Fleet* Inventory June 30, 2007 Fleet*
413 398 96% 3,421 1,499 44%
California Air Resources Board 10 April 24, 2008
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3. Idle Reduction Training Programs

The training of locomotive operators and other appropriate railroad employees on the
idling provisions and requirements of the Agreement is an ongoing process. Since
some employees, such as dispatchers and potentially some train crews, are impacted
by the Agreement but may not be stationed in California, a significant number of railroad
employees outside of California have also been trained on the idling provisions and
requirements of the Agreement and are included in this total. Nearly 9,700 railroad
employees have been trained or have been scheduled for training by January 31, 2008,
as provided in Table 4.

Table 4
Number of Railroad Employees Trained Regarding
the Idle Reduction Program

Employee Idle Training by
Classification June 30, 2007
Managers 219
Supervisors 188
Dispatchers 46
Response Center 21
Train Crews 6,298
Mechanical 716
Other 18
Total Trained 9,696

B. Low Sulfur Diesel Fuel Program

Effective January 1, 2007, the Agreement requires both railroads to dispense CARB
diesel fuel only to the 418 intrastate locomotives. Under this regulation, staff estimates
that about seven percent of the total diesel fuel dispensed to locomotives in California
by both railroads is required to be CARB diesel. Staff estimates that both railroads have
used CARB diesel for nearly 70 percent of the diesel fuel dispensed to locomotives in
California, or nearly ten times the volumes required under the regulation.

Under the 2005 Agreement, the railroads also agreed to dispense a minimum of

80 percent of low sulfur level (15 ppmw) diesel fuels, either CARB or U.S. EPA onroad,
to locomotives fueled in California. This low sulfur diesel fuel requirement in the 2005
Agreement also became effective on January 1, 2007. Staff estimates that both
railroads’ dispensed 99 percent or greater volumes of low sulfur (15 ppmw) diesel fuel to
their locomotives fueled in California in during 2007. Note that the diesel fuel types and
volumes dispensed to locomotives can fluctuate based on fuel market conditions and
business practices.

To ensure compliance, staff reviewed both railroad’s diesel fueling records and

discussed fuel shipments with California’s major pipeline operator. In addition, fuel
testing by ARB was able to confirm the types and quality of diesel fuels dispensed in
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major railyards. Based on these assessments, staff is confident that the railroads
continue to comply with both sets of California’s locomotive diesel fuel requirements
which became effective January 1, 2007.

C. Visible Emission Reduction Program

The railroads have been conducting visible emission inspections over the past year as
specified under their visible emission reduction and repair programs as shown in

Table 5. Locomotives operating in California and exceeding a steady state opacity
measurement of 20 percent must be sent to maintenance facilities to determine whether
repairs are needed to comply with applicable visible emission standards as set forth in
the national railroad regulation.

Under the Agreement, the railroads are required to achieve a 99 percent compliance
rate for visible emissions over a calendar year. The railroads became subject to the
opacity compliance level on January 1, 2006. In the last six months, over 21,691 visible
emission inspections were performed by BNSF and UP. Visible emission inspections
for both BNSF and UP since June 2005 to now are compiled in Table 5. The overall
compliance rate for the three types of visible emission inspections performed is

99 percent. The locomotives that failed were repaired to meet Federal opacity
standards.

Table 5
Results of Visible Emission Inspections
Cumulative Total Since June 2005

Certified | Certified Non- Overall
BNSF & UP Opacity | U.S. EPA | certified Total Compliance
Meter Method 9 Visible Rate
# Inspected 9,325 37,743 17,819 64,887 99%
# passed® 9,324 37,463 17,732 64,519

* Opacity not greater than 20 percent
1. Visible Emission Reduction Training Programs

Similar to the idle reduction program, both railroads have submitted information on the
development of their visible emission reduction and repair training programs, and their
plans to train appropriate railroad staff regarding the programs. Both railroads have
been conducting their training programs over the past two years. The railroads have
indicated they intend to train the same staff (i.e., managers, supervisors, dispatchers,
response center, train crews, mechanical, and other) as trained on the provisions of the
idle reduction program. Information on the railroads’ visible emission reduction and
repair training programs has been posted on the ARB railyard website under

‘Railroad Submittals” (www.arb.ca.gov/railyard/ryagreement/rrsubmittal.htm).
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The number of employees trained by January 31, 2008, for both railroads is shown in
Table 6. Employees outside of California are also being trained because they either
work with or operate locomotives that operate in the State. Overall, since June 2005,
over 4,600 employees in numerous classifications (e.g., managers, supervisors,
dispatchers, etc.) have received visible emission evaluation training.

Table 6
Number of UP and BNSF Employees Trained
Cumulative Total Since June 2005

Certified - General
U.S. EPA N\;); :rc':,gir::r"ed Awareness Total
Method 9 9 | Training
248 710 3,712 4,670
D. Health Risk Assessments at Designated Yards Program
1. Requirements of the Agreement

In the 2005 Agreement, staff and the railroads committed to prepare health risk
assessments (HRAs or assessments) for 16 designated railyards. This was done to
quantify pollution risk levels near railyards, identify specific emission sources, and to
allow development of measures to reduce health risks. The assessments were to be
completed in two phases; nine in the first phase and seven in the second phase. To
facilitate this effort, draft health risk assessment guidelines were completed in

July 20086.

For the first time for these railyards, it was possible to use health risk assessments to
estimate pollution exposures and resulting potential lifetime cancer risks associated with
railyard activities. Health risk assessments do not gather information or health data on
specific individuals, but provide estimates for the potential health impacts on a
population at large. The health risk assessment process uses standardized general
assumptions designed to assure that public health is fully protected. In this case, the
assumptions used in the health risk assessments were a residential setting with the
exposed population living at the same location for 70 years, doing moderate activity
outdoors for 24 hours a day, for 350 days of the year. The information derived from the
railyard health risk assessments also serves as a basis to identify the greatest
opportunities for emission reduction measures.

One of the first tasks in performing a railyard health risk assessment is to quantify air
toxic emissions released within a railyard and significant sources of air toxic emissions
nearby the railyard. Railyard emission data are developed for the activities occurring in
the railyards. This is the responsibility of the railroad that operates the railyard, and
subject to ARB review and approval. These included emission estimates for line haul
locomotives, switch locomotives, cargo handling equipment such as cranes and fork
lifts, trucks, light duty vehicles, generators, off-road fueled equipment, and fuel storage
tanks. Also the geographical and temporal distribution of these emissions are
documented. To support dispersion modeling, meteorological data are summarized.
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Dispersion modeling is then conducted. The results of all of this work are then are
presented to ARB staff. The ARB staff uses this data, in conjunction with other sources
of information, to characterize the distributions of emissions within the railyards and
significant sources of emissions nearby the railyard (e.g., freeways, refineries, trucks
operating outside the railyard). Using this information, staff prepares estimates of air
pollution exposure and develops the health risk assessments.

2. Revised Schedule for Completion of All Health Risk
Assessments

The first nine draft health risk assessments were released in May 2007 and finalized in
November 2007. The second group of draft heath risk assessments are scheduled to
be completed by mid 2008. Table 7 identifies the schedule for completion of the health
risk assessments at the 16 designated railyards.

Table 7

Schedule for Completing Health Risk Assessments
Final Health Risk Assessments Draft Health Risk Assessments to be
November 2007 Completed by March/April, 2008
Railyard Company | Railyard Company
Commerce (Eastern/Sheila) | BNSF Barstow* BNSF
Hobart BNSF San Bernardino® BNSF
Richmond BNSF San Diego” BNSF
Stockton BNSF Colton’ UP
Wilmington (Watson) BNSF Dolores (ICTF)’ uP
Commerce UP Industry’ UP
LA (LATC) UP Oakland’ UP
Mira Loma UP
Stockton UP

1. Draft HRA’s released March 2008
2. Draft HRA’s scheduled to be released in April 2008

3. The First Nine Railyard Health Risk Assessments

Assessments for nine designated railyards, and one additional non-designated railyard
(BNSF Sheila), were finalized in November 2007. ARB staff prepared the health risk
assessment portions of the draft HRAs. UP and BNSF provided the railyard emissions
inventories and exposure modeling pursuant to ARB guidelines. The railyard HRAs are
similar to the assessments for the UP Roseville Railyard (2004) and the combined Port
of Los Angeles and Port of Long Beach (2006).

Staff and the railroads held public meetings to present the results of the first nine draft
HRAs in May and June 2007. At the meetings, staff and the railroads discussed what
we learned, what is being done to reduce railyard pollution, and answered questions.
The release of the draft HRAs was followed by at least a 30 day public comment period.
Following the comment period, a second series of community meetings were held in
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late June and early July to: 1) allow another opportunity for comment and questions,
and 2) to seek community suggestions on how best to further reduce emissions. Based
on these results, ARB finalized the first nine HRAs. We are now in the early stages of
working with the railroads, local air pollution control districts, and communities to identify
additional feasible mitigation measures that can be implemented to reduce diesel PM
emissions.

4. Health Risks from Exposure to Toxic Air Pollutants

The staff estimates that the excess cancer risk from breathing toxic air contaminants
(TACs) in ambient air in the South Coast Air Basin is on the average, about 1,000 per
million in the year 2000. Potential cancer risk in the San Francisco Bay Area and the
San Joaquin Valley are about one-third lower. About 70 percent of this risk is attributed
to one TAC, diesel particulate matter (diesel PM). The average regional risk for diesel
PM in urban areas was between 500 to 800 excess cancers per million in the year
2000.

Emissions from freight transport activities, also called goods movement, are a very
significant source of diesel PM in California. These sources include ships, trucks,
locomotives, and cargo handling equipment. Some residential areas are in close
proximity to ports, railyards, and freeways where many diesel fueled sources operate.

In these areas, increases in cancer risk from nearby diesel sources are often significant.
In a few cases, the localized risk can double and be as great as the regional
background levels. The concentration of diesel PM in the air declines rapidly with
distance from any one source, and the impact of even a large facility, measured as a
percent of the regional risk level, is much smaller for those living a mile or more from the
source area.

5. Results of the First Nine Railyard Health Risk Assessments

The assessments show that the diesel PM emissions from the railyards result in
significantly higher pollution exposure and related risks in nearby communities. The
largest impacts are associated with the four railyards in Commerce. Diesel PM
emissions from these four yards (combined) were about 40 tons per year in 2005. This
is about 0.5 percent of the regional diesel PM emissions, and much less than the
emissions at the basin’s ports. However, the Commerce yards emissions are
concentrated and occur next to and generally upwind of the city’s populated areas. The
elevated exposures result in an estimated 70 percent increase in exposure to TACs
(over regional levels) for about 5,000 local residents. Exposure increases from the
other yards in the Los Angeles area are significantly less and fewer people are highly
impacted’. Risk increases range from about 5 to 20 percent increase over regional
levels. Consistent with the findings of Roseville Railyard Study (ARB, 2004), the cancer
risks decrease significantly within a one mile distance from railyards.

' HRA reports and fact sheets are available at http://www.arb.ca.gov/railyard/hra/hra.htm
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In the first group of assessments finalized in November 2007, staff also estimated
pollution risks from other sources of diesel PM. The major emission source is diesel
truck traffic in a one to two mile zone around each railyard. Generally, offsite diesel PM
emissions result in similar or higher diesel PM exposure than railyard related emissions.
A summary of diesel PM emissions from each railyard and air basin regional levels is

presented in Table 8.

Table 8
Summary of Railyard, Port, Off-Site, and Air Basin Diesel PM Emissions
(2005)
FACILITY OFFSITE* AIR BASIN
PORT OR Diesel PM Diesel PM Diesel PM
RAILYARDS (Tons Per (Tons Per (Tons Per
Year) Year) Year)
Los Angeles Region
Port of LA and Long Beach 1,760 N/A
Four Commerce Yards Combined 40 113
UP LATC 7 33 7,800
UP Mira Loma 5 31
BNSF Watson 2 5
Other Areas
UP and BNSF Stockton Combined 10 10 4,000
BNSF Richmond 5 20 4,600
UP Roseville 25" N/A 2,400

* Off-site diesel PM emissions were estimated within 1 mile of the railyard boundaries, except for the four Commerce railyards in
which diesel PM emissions were estimated within 2 miles of the railyard boundaries. ' Locomotive diesel PM emissions only.

6. Draft Results from the Second Set of Railyard Health Risk
Assessments

The draft emissions inventories for UP (ICTF/Dolores, Colton, City of Industry, Oakland)
and BNSF (San Bernardino, Barstow, and San Diego) railyards, along with UP Roseville
(released in 2004), and the first ten railyard HRAs finalized in November 2007 are
presented in Table 9. The draft HRAs also estimate exposure (population) impacts from
other sources of diesel PM, such as truck traffic, within a one-mile zone around each
railyard. The seven railyards also have significantly less exposure impact than the four
Commerce railyards due to a lower population within their vicinity. However, BNSF San
Bernardino has near source areas (less than % mile from the north-eastern portion of
the railyard) with diesel PM cancer risks equal to the South Coast Air Basin regional
average background cancer risk level of 1,000 in a million.

A detailed draft summary of diesel PM emissions from eighteen railyards is presented in
Table 9. This table identifies the primary emission sources within the railyard and
grouped by air district or region of the state.
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Table 9
Diesel PM Emissions from Eighteen Major California Railyards
(tons per year)

Others
ﬁar%‘i’, On- (Off-Road
Railyard Locomotive | ~anaiing Road Equipment, | Totq(
Equipment K TRUs,
Trucks Stationary
Sources, etc.)
South Coast Air Quality Management District
BNSF Hobart 5.9 4.2 10.1 3.7 23.9
UP ICTF/Dolores’ 9.8 4.4 7.5 2.0 23.7
BNSF San Bernardino’ 10.6 3.7 4.4 34 22.0
UP Colton' 16.3 N/A 0.2 0.05 16.5
UP Commerce 4.9 4.8 2.0 0.4 12.1
UP City of Industry’ 5.9 2.8 2.0 0.3 10.9
UP LATC 3.2 2.7 1.0 0.5 7.3
UP Mira Loma 4.4 N/A 0.2 0.2 4.9
BNSF Commerce Eastern 0.6 0.4 1.1 1.0 3.1
BNSF Sheila 2.2 N/A N/A 0.4 2.7
BNSF Watson 1.9 N/A <0.01 0.04 1.9
Bay Area Air Quality Management District
UP Oakland’ 3.9 2.0 1.9 3.4 11.2
BNSF Richmond 3.3 0.3 0.5 0.6 4.7
San Joaquin Valley Unified Air Pollution Control District
UP Stockton 6.5 N/A 0.2 0.2 6.9
BNSF Stockion 3.6 N/A N/A 0.02 3.6
San Diego Air Pollution Control District
BNSF San Diego' | 1.6 | N/A | 0.007 | 0.04 | 1.7
Mojave Desert Air Quality Management District
BNSF Barstow' i 27 .1 [ 0.03 | 004 | 0.75 | 27.9
Placer County Air District/Sac Metro AQMD
UP Roseville® 25.1 N/A N/A N/A 25.1
STATEWIDE RY TOTAL 136.8 253 31.2 17.0 210.1%
Statewide RY Percent 65% 12% 15% 8% 100%
1. Draft results from second set of railyard HRAs. Final HRAs for these railyards are expected by mid
2008.

2. UP Roseville Health Risk Assessment (ARB, 2004a) was based on 1999-2000 emission
estimate, only locomotive diesel PM emissions were reported in that study. The actual emissions
were estimated at a range of 22 to 25 tons per year.
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7. Actions to Reduce Diesel PM Emissions In and Around
Railyards

The recently developed health risk assessments confirm that diesel PM levels, both
regionally and near ports, freeways and railyards, are far too high, and provide
additional reasons to move as rapidly as possible to implement the control programs
that have already been initiated. In 2000, ARB adopted a Statewide Diesel Risk
Reduction Plan. Recognizing the problems posed by the rapid growth in freight
movement, the Board adopted a Goods Movement Emission Reduction Plan (GMERP)
in 2006. One of the elements of the GMERP is to reduce locomotive emissions by up to
85 percent by 2020.

ARB's efforts to comprehensively reduce locomotive and railyard emissions include
voluntary agreements, state and federal regulations, and incentive mitigation programs,
including early replacement of California’s line haul and yard locomotive fleets (see Fact
Sheet Strategies to Reduce Locomotive and Associated Railyard Emissions,
http://www.arb.ca.gov/railyard/hra/hra.htm).

Locomotives represent between one-third and to almost 100 percent of the diesel PM
emissions at the designated railyards. Large classification railyards like UP Roseville
and Colton and BNSF Barstow generate almost their entire diesel PM emissions from
locomotives, with line haul and yard switcher locomotives split evenly in their
contributions. Large intermodal railyards like BNSF Hobart and UP ICTF/Dolores have
about a 1/3 split between locomotive, cargo handling equipment, and heavy-duty diesel
truck diesel PM emissions.

Staff estimates that the following fully implemented measures have provided up to 30%
reduction in railyard diesel PM emissions between 2005, the inventory year for the HRA,
and early 2008.

. 2005 Statewide Railroad Agreement (up to 20%)
. ARB diesel fuel regulation for intrastate locomotives (up to 14%)
. Replacement of switcher locomotives (up to 90%)

An additional 30% reduction is expected to be generated by measures implemented
between 2008 and 2010:

. Locomotive NOx Fleet Average Agreement in South Coast (up to 50%)
ARB Cargo Handling Equipment Regulation (up to 40%)
Port and Intermodal Drayage Truck Railyard Regulation (up to 90%)

. Transport Refrigeration Unit Airborne Toxic Control Measure (up to 65%)

These measures will achieve very large reductions by 2010 and will be nearly fully
implemented by 2015. The goal with all of these measures combined is to reduce
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locomotive and railyard related diesel PM emissions by up to 85% between 2015 and
2020. Figure 1 below illustrates implementation of these measures.

Figure 1

Railyard Diesel PM Emissions With Reductions In 2020
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E. Locomotive Remote Sensing Pilot Program

Assembly Bill 1222 became law in January 2006. Under the provisions of AB 1222, the
ARB is required to design and implement a remote sensing pilot program in consultation
with an advisory group consisting of up to 14 specified members. These members were
appointed by the South Coast Air Quality Management District, Sacramento
Metropolitan Air Quality Management District, UP, and BNSF. AB 1222 required a
report to the legislature by December 31, 2006 on the feasibility and cost effectiveness
of the use of remote sensing with locomotives.

The objectives of AB 1222 are to determine whether remote sensing devices can
accurately and reliably determine, with a reasonable level of precision:

1. The levels of nitrogen oxides, particulate matter, and carbon monoxide emissions
from locomotives,

2. Whether a locomotive is subject to tier 0, 1, or 2 federal certification standards;
and

3. Whether the measured results can be calibrated to determine compliance with
applicable federal emission certification levels.

To date, there have been 30 advisory group meetings. The members of the advisory
group expressed a desire to take the time necessary to implement an effective and
comprehensive pilot program. The design of the test program was more challenging
than anticipated and the existing remote sensing technology needed to be adapted to
measure locomotive emissions.
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Staff, in consultation with the Advisory Group, developed a three phase approach
towards implementing and achieving the objectives of this bill. Phase 1 involved an
initial field test to determine the ability of remote sensing devices to measure the
emissions from locomotive exhaust stacks. This part of Phase 1 was conducted at the
Transportation Technology Center Inc. (TTCi) in Pueblo, Colorado, in February 2007.
Phase 2 includes installation of the remote sensing devices at several locations in
Northern and Southern California and monitoring emissions of locomotives that travel
through these monitoring locations. The objective of Phase 2 is to assess the ability of
the devices to evaluate locomotive emissions in the real world. Phase 3 is designed to
compare measurements from remote sensing devices against U.S. EPA locomotive
certification emission testing pursuant to 40 CFR Part 92. This phase is designed to
determine the accuracy and precision of remote sensing devices as compared with the
measurement of locomotive emissions required under the federal locomotive test
procedures.

The Phase 1 work in Pueblo, Colorado was completed by March 2007. Phase 1 testing
revealed problems with the line haul remote sensing device which resulted in its
operation being discontinued. The yard extraction remote sensing system, however,
provided more favorable operation and the advisory committee decided to go forward
with further utilization of that system before being applied to mainline operation.

The advisory group concluded that additional evaluation of the yard extraction remote
sensing system was needed to resolve technical issues before implementation of field
testing in Phase 2.

As a result, the Advisory Group agreed to create a pre-Phase 2 element (known as
Phase 2a). This added Phase 2a testing element pushed back the project completion
date from summer to fall 2007. Phase 2a testing occurred in May 2007. However,
technical issues were still encountered in Phase 2a testing. The Advisory Group
decided that these issues could be resolved during early testing in Phase 2. In this
phase, the equipment was located at specific sites within a railyard and along a railroad
track to measure as many locomotives in the field as possible to determine the potential
of the equipment to identify gross polluters in the locomotive fleet. This testing occurred
at the UP Colton railyard and a BNSF Cajon site in October 2007. Also, additional,
Phase 2 testing occurred in northern California at Weimar (east of Auburn) in February
2008.

Phase 3 was conducted jointly by Environmental Systems Products (ESP) and
Southwest Research Institute (SwRI). This testing compares the remote sensing results
to the approved federal locomotive test procedure to determine the accuracy of the
measurements from the remote sensor. This testing occurred in February 2008. A final
report is anticipated by mid 2008.
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F. Ongoing Evaluation of Other, Medium-Term, and Longer-Term
Emission Control Measures

1. Requirements of the Agreement

Under the Agreement, the ARB and the railroads agreed to continue to evaluate and
implement other feasible mitigation measures. These measures included funding and
research of diesel particulate filters and diesel oxidation catalysts studies and
demonstrations for switch locomotives and additional measures to evaluate and
demonstrate advanced technologies for locomotives and the use of alternative fuels. In
addition, the ARB and railroads committed to conduct semi-annual technical evaluation
meetings with the public to evaluate future potential emission reduction measures.

2, Diesel Particulate Filters and Oxidation Catalysts

Staff and the railroads have been cooperatively evaluating the feasibility of developing
diesel particulate filters or diesel oxidation catalysts for use on a typical locomotive
representative of the current California switcher fleet. UP and BNSF indicated they
would commit up to $5 million towards this evaluation. About $4 million of this money
had already been expended for prototype and demonstration testing of a locomotive
diesel particulate filter through January 1, 2008.

The next step in the diesel particulate filter locomotive demonstration is in-use durability
testing in California. As part of the demonstration, both BNSF and UP agreed to retrofit
California switch locomotives. These older switch locomotives are powered by

1,500 horsepower roots blown engines that have operated for 35 years or more. The
UP diesel particulate filter equipped switch locomotive (UPY 1378) arrived in Oakland,
California, in December 2006 and was later moved to Roseville, California.

The move to Roseville was prompted by the need to expose the locomotive to a higher
activity level. In February 2008, after accomplishing more than 12 months of service,
SwRI performed Federal emissions testing to evaluate performance of the DPF. The
BNSF diesel particulate filter equipped switch locomotive (BNSF 3703) received a
second generation diesel particulate filter manufactured by HUG. Testing of BNSF
3703 continued through 2007 at the SwRI facility in San Antonio, Texas. The
locomotive is scheduled to arrive in Los Angeles, California, in the first half of 2008. If
the in-use DPF demonstration is successful, both UP and BNSF have committed to
retrofit one additional locomotive each for a total of four diesel particulate filter switcher
locomotives operating in California.

In a separate test program, UP recently collaborated with the U.S. EPA to test an older
freight locomotive retrofitted with a diesel oxidation catalyst to reduce diesel PM
emissions. UP 2368, a 3,800 horsepower line haul locomotive and originally built in
January 1992, was retrofitted with a diesel oxidation catalyst. This locomotive arrived in
California in November 2006 and began in-use testing in the Los Angeles area for
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approximately one year starting in early 2007. This locomotive was assigned to
helper/hauler service in the Los Angeles basin. Over the next twelve months, the
locomotive compiled approximately 2,800 hours of field service. No significant impacts
to engine performance (e.g., maintaining power, fuel penalty, and backpressure) have
been noted at this time, but failures involving the catalyst elements did occur. During
scheduled inspection intervals, three separate failures occurred involving the catalyst
elements and their supports. Currently the DOC device is undergoing failure analysis
by the manufacturer Miratec. After the most recent failure, the DOC was removed and
UP 2368 continued to operate in full service. Once Miratec completes its failure
analysis and repair plan the DOC will be reinstalled in early 2008 for continued testing.

3. ARB Locomotive SCR Project

ARB recently funded a contract with Southwest Research Institute (SwRI) to research a
compact SCR system offered by Engine Fuel and Emissions Engineering, Inc. (EF&EE)
with catalysts parts supplied by Haldor Topsoe, a Danish Catalyst Company. The SCR
device tested by was a urea-SCR catalyst technology originally developed for heavy
duty truck applications in Europe modified for use in locomotive applications. This SCR
device is also being used in the SCAQMD test program to retrofit an SCR device to a
Metrolink passenger locomotive. The SwRI tests were conducted on an EMD 12-
710G3 engine which is also the same engine family commonly used on pre-2000 freight
line haul locomotives (~75%), passenger locomotives (most in California), and marine
vessels. The research effort consisted of performance and emission testing of the
compact SCR device retrofitted onto an EMD 12-710G3 engine. The test program
objectives at SwRI were to perform baseline emission testing without the SCR, study
the effects of higher exhaust back pressure on engine performance to simulate exhaust
afterteatment devices, characterize crankcase blowby, and perform preliminary
screening of the SCR device installed on an EMD 12-710G3 engine. All testing was
performed at SwRI’s facility. By November 2007, the initial engine tests (e.g., baseline,
backpressure, and crankcase blowby) were completed and the SCR device was
installed to perform preliminary SCR testing. During the performance testing, significant
issues occurred ranging from structural design issues that involved failures with catalyst
retainers and covers, the need for better turbo charger outlet and SCR device flow
characterization, along with a redesign of the urea/air mixing system to achieve a more
homogeneous distribution. As a result, the SCR system was unable to dose the urea
properly. Ammonia concentrations in the exhaust were higher than expected. Liquid
urea was observed leaking from the catalyst inlet gasket and the catalyst covers. This
imbalance in the dosing of the urea resulted in large amounts of ammonia slip and dried
urea crystals deposited in the turbo outlet and SCR device. EF&EE is currently working
to address these issues.

4. Symposiums to Evaluate Future Potential Measures
Under the Agreement, the ARB and railroads are required to conduct public semi-

annual technical evaluation symposiums to identify and evaluate future emission
reduction measures for locomotive and railyard emissions. The initial technical
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evaluation symposium was held on April 25, 2006 at the ARB offices in El Monte,
California. The second symposium was held on July 13, 2006 at the Cal/EPA building
in Sacramento, California. The ARB and railroads prepared a written report on
progress and findings from the symposiums which was posted in December 2006. This
report as posted on the ARB railyard website in December 2006 and is available at:
hitp://www.arb.ca.gov/railyard/ryagreement/102006rpt_rrtech.pdf. A third symposium
was held on June 6, 2007, at the Cal/EPA building in Sacramento, California. The
fourth and most recent technology symposium was held on November 28, 2007, in El
Monte, California. At this meeting the ARB summarized the need for additional
emission reductions beyond U.S. EPA’s proposed locomotive rulemaking and the
railroads provided their perspectives of the successes and limitations of new
technologies. In addition updates were provided on locomotive exhaust aftertreatment
retrofit technology for freight and passenger. Finally, other technologies in development
such as a BNSF fuel cell locomotive, GE’s hybrid locomotive, and a question and
answer report on “Natural Gas-fueled Locomotives” were released. A report
summarizing the two symposiums held in 2007 will be released in early 2008.

G. ARB Enforcement Inspections

Consistent with the Agreement, staff implemented an idling enforcement training
program for ARB and local air district enforcement personnel, and coordination with the
railroads to provide visible emission training to railroad employees. Enforcement
Division staff conducted railyard inspections to evaluate compliance with the
requirements specified in the Agreement.

1. Inspection Results and Preliminary Findings For 2007

Two statewide inspections occurred in 2007. As shown in Table 10, a fourth statewide
inspection was completed by Enforcement staff during the second half of 2007. Staff
visited 31 designated and covered railyards and inspected over

1,000 locomotives. In this fourth round of inspections, staff inspected 1,015 locomotives
and issued 29 notices of violation for idling infractions and one notice of violation issued
for a smoking locomotive.

Most of the idling NOV’s (~2/3) were issued to locomotives equipped with idle reduction
devices and were observed idling beyond the 15 minute requirement. The remaining
NOV’s were issued to locomotives that exceeded the 60 minute requirement and were
not equipped with idle reduction devices. The reasons why the locomotives exceeded
the 15 or 60 minute requirement ranged from idle reduction device malfunctions to
essential idling. Idle reduction device malfunctions are sent to the nearest maintenance
facility for repair. Essential idling occurs when the locomotive is maintaining a key
operational parameter (e.g., pressure for air brakes, low battery voltage, engine coolant
temperature) and is allowed to exceed the 15 or 60 minute requirement specified in the
Agreement. In either instance the reason why the locomotive exceeds its idle time is
not always immediately evident at the time of inspection and requires the assistance of
railroad technical personnel for investigation. Enforcement staff work with railroad
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technical personnel to not only identify the root cause for the locomotive exceeding its
allowed idle time, but to also ensure the locomotive is operating correctly and repaired if
necessary.

The results represent about a 97 percent compliance rate for the second half of 2007.
For comparison, in 2006, over 1,300 locomotives were inspected during two separate
rounds of railyard inspections. As a result of these inspections, Enforcement staff
issued 32 notice of violations for idling infractions and one notice of violation issued for
a smoking locomotive. This is about a 98 percent compliance rate for the locomotives
sampled for all of 2006. Since inspections began in 2006, about 3,300 locomotives
were inspected, 101 notices of violation for idling infractions were issued, and two
notices were issued for smoking locomotives. Overall, for 2006 and 2007, this
represents about a 97 percent compliance rate for the last two years.
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Table 10
Inspection Results Summary 2006 & 2007
. : Total
Air Basin R # of Idllng Non-Idll.ng Number of | Notice of
ailyards | Locomotives | Locomotives L tiv Violations®
Visited Observed Observed® | ~0COMOlVes
Inspected
2006 Total 31 372 948 1,320 33°
March — May 2007 (Round 1)
Mojave Desert 3 24 158 182 5
Mountain Counties 2 35 112 147 4
Sacramento 0’ 9 10 19 9
Valley'
San Diego 1 0 6 6 0
San Joaquin 6 15 120 135 8
Valley
SF Bay Area 5 5 25 30 3
South Coast 14 12 433 445 11
2007 subtotal 31 100 864 964 40
September — November 2007 (Round 2)
Mojave Desert 3 8 144 152 0
Mountain Counties 1 11 133 144 9
San Diego 2 3 7 10 3
San Joaquin 6 5 94 99 2
Valley
SF Bay Area 5 3 39 42 3
South Coast” 14 18 550 568 13
2007 subtotal 31 48 967 1,015 30°
2007 Total 31 148 1,831 1,979 70
2006 / 2007 Total 31 520 2,779 3,299 103

1. Non-Railyard area. UP bridge fire event — traffic congestion occurred at a railroad
siding in Elk Grove, California.

orown

California Air Resources Board

25

Includes BNSF and UP off-site (non-railyard) inspections.
Includes one visible emissions violation.
Final resolution status not reflected in totals.
Locomotive engine not running, but present during inspection.
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Il. OTHER IMPLEMENTATION EFFORTS
A. Modernization of the Locomotive Fleet

ARB and others have taken a number of actions to address the impacts of locomotive
emissions throughout the State. This includes the 1998 Memorandum of Understanding
with the railroads to reduce locomotive oxides of nitrogen (NOx) emissions in the South
Coast, requirements for the use of cleaner fuel in intrastate locomotives, Carl Moyer
Program funding by some local air districts, and the current Agreement. As a result, the
railroads have undertaken a number of steps that will provide significant reductions in
the emission impacts of railyards on local communities.

The combined railroads are currently operating about 9,900 new and rebuilt Tier 0, 1,
and 2 locomotives. Of those, over 2,100 locomotives are expected to meet Tier 2
standards by the end of 2008. In total, UP and BNSF have over 65 percent of their
15,000 national locomotive fleet meeting at least Tier O standards and 49 percent are
equipped with idle reduction devices.

Green Goats are electric hybrid switch locomotives that operate primarily through
energy provided by over 300 lead acid batteries weighing 25 tons. Both railroads,
combined, have placed 12 Green Goats into service in California over the past couple of
years. However, these locomotives were recently returned to the manufacturer
(Railpower) to remedy a potential fire hazard associated with the large bank of 300
lead-acid batteries. These locomotives are in the process of being upgraded so they
can be reintroduced into revenue service.

Other railroad modernization efforts to reduce emissions include the introduction of gen-
sets switch locomotives. In southern California UP now has 61 ultra low emitting Gen-
set switch locomotives operating in the Los Angeles basin. These 61 Gen-sets were
funded by UP. These new ultra low-emitting switch locomotives will provide up to a 90
percent reduction in NOx and diesel PM emissions when compared to the higher
emitting older switch locomotives that are replaced. In northern California, BNSF has
11 Gen-sets in their fleet that are located Richmond (6) and San Joaquin Valley (5). By
June of 2008, four UP Gen-set switch locomotives are scheduled to arrive and be
assigned to the UP Roseville railyard. These fifteen northern California Gen-set
locomotives were co-funded by the railroads and the ARB’s Carl Moyer Program.

Today there are 72 gen-sets, 12 Green Goats, and 4 LNG locomotives operating in
California service. Another four gen-sets are expected to be in service by mid 2008.
These 92 locomotives brings California closer to one of the goals outlined in the Goods
Movement Emission Reduction Plan (GMERP) to upgrade the rest of the intrastate
switching fleet to ultra-low emitting emission levels by 2010.
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B. Community Complaint Process

This section discusses the railroads’ implementation efforts to establish and implement
a community complaint process for idling and smoking locomotives.

1. Pre-existing Railroad Complaint Process

Prior to the implementation of the Agreement, each railroad had established procedures
to process, handle, and respond to community complaints. Under these procedures,
each railroad utilizes a national phone call center to receive and record complaints
regarding its operations instead of individual local phone centers. The national phone
systems allow the railroads to utilize a centrally trained staff and existing mechanisms
that allows the public to register complaints about idling or smoking locomotives from all
locations in the state at any time. The systems operate 24 hours a day and 365 days a
year, and utilize computerized mechanisms to track and forward complaints to the
appropriate company staff to respond.

The call center phone numbers for each railroad are:
e Union Pacific Railroad
1-888-UPRRCORP or 1-888-877-7267
e BNSF Railway
1-800-832-5452

While each railroads call center system is different, they are similarly structured in that
calls received are logged and appropriate railroad employees are directed to respond.

2. Establishment of Railroad Complaint Process Under the
Agreement

By August 31, 2005, both railroads submitted their plans to develop a process for
informing members of the community on the results of their investigations of complaints.
Under their programs, the railroads utilize their existing call centers and phone numbers
for community members to report locomotive complaints by augmenting their national
systems to be able to respond to and provide complaint resolution information to
complainants. Each complaint is logged in a central database upon receipt, and
generates a complaint report, which is forwarded to the appropriate railroad operations,
environmental, or safety management personnel. Management reviews the complaints
and based on the type of complaint and need for action, assigns the appropriate local
railroad staff to investigate the complaint and correct the problem. Daily emails are now
being automatically generated to environmental staff that must follow-up on the
incidents and, in some cases, provide a response back to the individual who reported
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the complaint. The transition to the new system-wide protocols has been developed
and implemented. It will take time to evaluate and make any necessary program
adjustments.

Staff continues to work with the railroads to evaluate the existing processes, and
develop recommendations on how the system can be more responsive and
accountable. This includes the establishment of protocols for better system tracking
and recording of the complaint investigation process at the local level, and protocols for
notifying individuals who file a complaint on the findings of the railroads’ investigations,
including any corrective actions taken.

3. Status of Railroad Complaint Process Under the Agreement

Table 11 summarizes complaint activity for the six month period from June 2007
through December 2007 and compares the activity to two previous periods. During the
most recent six month period, UP and BNSF received a combined average of about 29
calls per month to their 800 numbers reporting idling locomotives. The first two months
of 2008 averaged 31 calls per month. During the current period, there were some
special events which may have affected the number of calls. In December 2007 there
was severe flooding in Oregon and Washington that had ripple effects on California rail
operations for both UP and BNSF. In January 2008 there was a mudslide in Oregon
that spread 60 acres; the track is still not open as of this report.

By comparison, in the preceding six month reporting periods there were approximately
27, 21, and 36 calls per month, respectively. To put these call rates in context, the
railroads have thousands of locomotives operating in California each month.

Table 11
1-800 Call Summary 2005 thru 2007
Jan — Feb Jun 2007 | Dec 2006 | Jun 2006 | Dec 2005
2008 thru thru thru thru
Dec 2007 | May 2007 | Nov 2006 | May 2006
Average Monthly
Calls to 800 31 29 27 21 36
Numbers

Since the July 2007 staff report, both railroads have continued to track and improve on
how the community 800 number calls are processed. As before, citizens, the ARB,
local air quality districts, and other local government agencies have been using the call
center phone numbers to register complaints they have regarding specific locomotive
events. Each railroad has been utilizing this information source to address identified

problems. Both railroads have developed a follow-up process providing feedback to the
caller, as appropriate, detailing problems that were identified and what actions could be

taken.
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Both railroads continue to further improve the process for gathering the necessary
information for timely close-outs.

4. Development of an ARB Railyard Website

On August 1, 2005, staff established a “Railyard Emission Reduction” website at:
http://www.arb.ca.gov/railyard/railyard.htm. This website is intended to provide
information to the public about the ARB’s ongoing efforts to reduce the emission
impacts of railyard operations, including staff's activities to implement the Agreement
and other related railroad information. The release of the first group of nine health risk
assessments, which were finalized in November, and the recent release of the second
group of seven draft health risk assessments can be found at
http://www.arb.ca.gov/railyard/hra/hra.htm. In addition, the U.S. EPA released its
proposed locomotive and marine rulemaking in April 2007 with a public comment period
until July 2, 2007. In July 2007 the staff provided comments on the U.S. EPA proposed
locomotive rulemaking. These comments can also be found at
http://www.arb.ca.gov/railyard/railyard.htm under “What's New” and “Locomotives” links.
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C. Other Outreach Efforts

Besides the community meetings required under the Agreement, the railroads have
initiated a number of other outreach activities and events with the public. Table 11 lists
ali examples of the outreach activities conducted in the last six months.

Table 12
Railroad Community Meetings / Outreach
October 2007 thru March 2008

Year 2007
10/10 Locomotive Remote Sensing Project Site Visits Colton, Cajon
11/5 HRA BNSF Watson/Wilmington Community Meeting
11/5 RR 101 to Oakland Maritime Air Quality Improvement Plan stakeholders group
11/5 HRA BNSF Hobart BNSF, Commerce-Eastern, BNSF Sheila Community Meeting
11/7 HRA UP LATC Community Meeting
1117 HRA UP Mira Loma Community Meeting
11/8 HRA UP Commerce Community Meeting
11/28 RR/CARB Technology Symposium
12/4 HRA UP Stockton Community Meeting
12/5 HRA BNSF Stockton Community Meeting
12/6 HRA BNSF Richmond Community Meeting
Year 2008
1/11 HRA BNSF Richmond Community Meeting with EJ group
2/25-2/27 Faster Freight Cleaner Air Conference at LA Convention Center
2/5 Locomotive Remote Sensing Project Site Visits at Roseville
3/11 HRA UP meeting Industry
3/12 HRA UP meeting Colton
3/18 HRA UP meeting ICTF
3/19 HRA UP meeting Oakland
5/6 HRA BNSF meeting — San Diego (Tentative)
5/7 HRA BNSF meeting — Barstow (Tentative)
5/8 HRA BNSF meeting — San Berardino (Tentative)
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IV. PROMULGATION OF U.S. EPA’S LOCOMOTIVE EMISSION REGULATIONS

The U.S. EPA released its proposed draft Tier 4 locomotive and marine rulemaking in
April 2007 with a public comment period until July 2, 2007. In July 2007, the staff
provided comments on the U.S. EPA proposed locomotive rulemaking and were
supportive of most elements included in the April 3, 2007 proposal (see link -
http://www.arb.ca.gov/railyard/ryagreement/0707epaloco.pdf). On March 14, 2008, the
U.S. EPA formally announced it's final locomotive and marine rule (see link -
http://www.epa.gov/omswww/locomotv. htm#2008final).

U.S. EPA’s final locomotive rulemaking would set Tier 4 new line haul locomotive
standards for PM and NOx in 2015 and achieve emission reductions of 85 and 75
percent respectively, below current Tier 2 standards. In addition, Tier 3 new line haul
locomotive standards for PM will be required in 2012 that would provide a 50 percent
reduction beyond the Tier 2 PM standard. Existing Tier 0-2 line haul locomotives will be
required to provide about a 50 percent PM reduction upon remanufacturing beginning in
2008 through 2013. Further, existing Tier O line haul locomotives with a separate loop
intake air cooling will be required to provide about a 22 percent NOx reduction by 2010
and Tier 0 locomotives without a separate loop intake air cooling would be required to
provide about a 16 percent NOx reduction by 2010. Finally, idle emission controls are
required for newly manufactured and remanufactured locomotives. See Tables 13 and
14 for a summary NOx and PM standards for line-haul and switcher locomotives.

The new standards for locomotives are a significant advancement over the current
standards, and the ARB commends the U.S. EPA for strengthening several aspects of
the proposal it made last year. For example, the ARB supports the new Tier 4
locomotive standards which take effect in 2015 for both PM and NOx, instead of 2015
for PM and 2017 for NOx as contained in the proposal. In addition, the ARB recognizes
and supports the U.S. EPA’s action to require significant PM reductions from existing
engines as they undergo periodic rebuilds. However, the ARB is disappointed with the
long lead times before full control will be achieved. The lack of NOx control for engines
built before 2015 and the long lead time required to achieve sufficient fleet turnover with
new or remanufactured locomotives is a concern for California. Tier 0-3 locomotives
may represent up to 90 percent of the national locomotive fleets through 2020 or longer.
This could have been addressed by the U.S. EPA rulemaking should have providing
regulatory contingencies to further reduce NOx and PM emissions upon future

U.S. EPA certification of NOx or PM aftertreatment devices that can be retrofitted to Tier
0-3 locomotives. Under this approach, U.S. EPA would have had the authority to
require a certified NOx and PM aftertreatment device for Tier 0-3 locomotives upon
remanufacturing (every 7-10 years).
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Table 13
U.S. EPA Final Locomotive NOx Emission Standards
New Percent
Date Existing NOx Control When
Type Tier of NOx Standard Engine is
Original Standard New or New or
Manufacture (g/bhp-hr) Remanufactured Remanu-
(g/bhp-hr) factured
Uncontrolled Pre-1973 13.5 80o0r7.4 41% or 45%
Tier O 1973 - 2001 9.5 80or74 16% or 22%
Line-haul Tier 1 2002 - 2004 7.4 74 0%
locomotives Tier 2 2005-2012 5.5 5.5 0%
Tier 3 2012 N/A 55 0%
Tier 4* 2015-2017 N/A 1.3 76% (vs. Tier 2)
Uncontrolled Pre-1973 19.8 11.8 40%
Tier 0 1973 - 2001 14.0 11.8 16%
Switcher Tier 1 2002 - 2004 11.0 11.0 0%
locomotives Tier 2 2005-2011 8.1 8.1 0%
Tier 3 2011 N/A 5.0 48% (vs. Tier 2)
Tier 4* 2015 N/A 1.3 84% (vs. Tier 2)
* See Table 14
Table 14
U.S. EPA Final Locomotive PM Emission Standards
New Percent
Date Existing PM Control When
Type Tier of PM Standards Engler:: 18
Original Standards New or or
Manufacture (g/bhp-hr) Remanufactured Remanu-
(g/bhp-hr) factured
Uncontrolied Pre-1973 0.34 0.22 35%
Tier 0 1973 - 2001 0.60 0.22 63%
Line-haul Tier 1 2002 - 2004 0.45 0.22 49%
locomotives Tier 2 2005-2011 0.20 0.10 50%
Tier 3 2012 N/A 0.10 50% (vs. Tier 2)
Tier 4* 2014 N/A 0.03 85% (vs. Tier 2)
Tier 0 1973 - 2001 0.72 0.26 64%
. Tier 1 2002 - 2004 0.54 0.26 48%
omtcher Tier 2 20052010 024 013 54%
Tier 3 2011 N/A 0.10 58% (vs. Tier 2)
Tier 4* 2015 N/A 0.03 87% (vs. Tier 2)

Interim provision, in-use compliance add-on allowed. Option 1 allows a NOx add-on of up to 1.3

g/bhp-hr (i.e., 2.6 g/bhp-hr for in-use testing) for model years 2015 thru 2017. Option 2 allows a NOx
add-on of 0.6 g/bhp-hr (i.e., 1.9 g/bhp-hr for in-use testing) for model years 2015 thru 2022. Option 1

or 2 must be declared when certifying engine family.

Note: In most cases, gen-set switchers have been certified at levels below 0.15 g/bhphr, without

aftertreatment.

California Air Resources Board
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California needs both effective and expeditious pollution reductions from locomotives.
The new federal locomotive emission standards will help, but they will not provide
California with the necessary emission reductions in the timeframes in which they are
needed. The final rulemaking will not provide the 85 percent NOx or PM emission
reductions needed to meet the GMERP goals by 2020 or the NOx reductions needed to
meet the South Coast PM 2.5 SIP by 2014. The final rulemaking leaves California with
a 60 to 80 percent NOx and 25 to 50 percent PM shortfall through 2025 or later.

The new federal locomotive emission standards will help, but they will not provide
California with the necessary emission reductions in the timeframes in which they are
needed. California needs a combination of strategies to reduce locomotive emissions in
California including full replacement of switch locomotives, exhaust aftertreatment
retrofits on older captive line haul locomotives, and acceleration of the introduction of
new Tier 4 interstate line haul locomotives directed towards California. Consequently,
the ARB will continue to work with U.S. EPA, the railroads, and other stakeholders to
identify innovative ways to accelerate the reduction of locomotive emissions in
California.
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\l"‘ Air Resources Board

Mary D. Nichols, Chairman
1001 | Street « P.O. Box 2815
Matthew Rodriquez Sacramento, California 95812 « www.arb.ca.gov Edmund G. Brown Jr.
Secretary for Govemor
Environmental Protection :

TO: Mary M. Nichols
Chairman

Hohorable Board Members

FROM:  Richard W. Corey /\/ | /
: Executive Officer Jj’ -%

DATE: December 4, 2013

SUBJECT: REDUCING EMISSIONS FROM RAILYARDS

On June 24, 2010, the Board held a public hearing and considered public testimony on

* the draft 2010 Railyard Commitments to reduce diesel particulate matter (PM)
emissions from 2005 levels at four high priority railyards in Southern California by 85
percent by 2020. The draft Commitments were designed as voluntary agreements
between the Air Resources Board (ARB or Board) and two major railroads — BNSF
Railway and Union Pacific (UP) Railroad and built upon two prior successful
enforceable voluntary agreements between the same parties. The staff has concluded
that for both earlier agreements the railroads consistently met or exceeded each and
‘every obligation they signed on to. ARB staff proposed this voluntary approach based
on the belief that the Commitments represented the most certain and most effective way
to achieve additional emission reductions at the highest risk railyards. Representatives
of impacted communities, as well as the South Coast Air Quality Management District,
opposed the draft Commitments and advocated a regulatory approach.

Board Action. At the 2010 meeting, the Board directed the prior Executive Officer to
further negotiate with the railroads to strengthen the draft Commitments and to ,
complete the environmental analysis. The Board then delegated two decisions to the
Executive Officer: (1) approval of the environmental analysis and findings, once
completed; and (2) whether or not to approve and execute the Commitments, and send
them to the railroads for signature.

Staff Follow Up. ARB staff engaged in an extensive, multi-year process to: negotiate -
with the railroads to add several new provisions consistent with the Board’s intent and
publish the revised draft Commitments; update and publish the technical data on
emissions and health risk; conduct and publish the required environmental analysis; and
respond to public comments on that analysis.

The energy challenge facing California is real. Every Californian needs to take immediate action to reduce enerqy consumption.
For a list of simple ways you can reduce demand and cut your energy costs, see our website: hitp://www.arb.ca.qov.

California Environmental Protection Agency
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Decision. | have decided not to approve the Commitments, ‘but rather initiate a public

process that can lead to a more holistic path for reducing emissions from rail and other
freight operations. This memorandum describes the rationale for the decision, as well

as our next steps to protect communities near rail and other freight operations.

Need for Action. Cahfornla must take further action'to reduce emissions from'rail -
operations to protect community health," attain ambient air quahty standards, and o
achieve our greenhouse gas reduction targets for climate change. We need a
comprehensive strategy that increases the efficiency of the freight system while driving:
down emissions to near zero levels. Meeting all of these objectives will require '
collaborative efforts that produce significant emission reductions-and participation from
more freight sectors.than just rail. Frelght transportation is a complex system, with
essential national and international links. It is critical to approach the challenge of
transforming it from a system-wide perspective. o

Scoping Plan Update. The Scoping Plan Update offers a transparent public platfor?n
and process for describing how ARB (in conjunction with local air districts; - o
transportation planning agencies, rail and other transportation provxders cargo sh|ppers
and owners, environmental justice communities, and others) can proceed to develop a -
long-term, comprehenswe strategy for gettmg the substantial emission reductlons

' needed from California’s freight system mcludlng rallroad operatlons

Sustainable Freight Strateqv The next version of the Scopmg Plan Update WIIl ) - -
describe the elements of, and the public process ‘to-develop, a Sustainable-Freight-
Strategy These elements include:

A stakeholder coalitio'n;
- System-wide efficiency metric(s);
Technology assessments;
Emissions and activity reporting; -
Measures, actions, and schedules; -
- Principles and criteria for funding transportation lnfrastructure pro;ects and
Principles and criteria for new/expanded freight facmtles L
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Next Steps. ARB expects to release the next version of the Scoping Plan Update in late
January 2014 for public review and comment, followed by discussion at a Board
meeting in February 2014, and a final Board hearing in Spring 2014 on this Plan.
‘Concurrently, staff will initiate a public process throughout 2014 to develop the actions
and recommendations for a comprehensive Sustainable Freight Strategy.

If you have any questions on this subject; please contact me at (916) 445-4383 or
- Cynthia Marvin, Chief of the Stationary Source Division, at (916) 324-0062.

cc: Cynthia Marvin, Chief
Stationary Source Division
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Mary D. Nichols, Chairman
1001 | Street « P.O. Box 2815
Matthew Rodriquez Sacramento, California 95812 « www.arb.ca.gov Edmund G. Brown Jr,

Secretary for Govemor

Environmental Protection

September 13, 2012

Mr. Michael Stanfill, Director

Environmental Engineering and
Program Development

BNSF Railway Company

920 SE Quincy

Topeka, Kansas 66612-1116

g
Dear Mr_Stanfill:

The Air Resources Board (ARB) received BNSF Railway's (BNSF) 2010 Fleet Average
Agreement Annual Compliance Report (Compliance Report) pursuant to Section {V.B. of
the 1998 Memorandum of Mutual Understanding and Agreements, South Coast
Locomotive Fleet Average Emissions Program (1998 Agreement). ARB staff has
determined that BNSF has fully complied with provisions of the 1998 Agreement for its
operations in 2010.

BNSF’s Compliance Report included the following:

(1) BNSF’s letter of certification: This letter is signed by the railroad and certifies that
the information in this report is true, accurate and complete.

(2) BNSF's fleet summary information: This is information regarding the methodology
used by the railroad to comply with the 1998 Agreement (Form F-S).

(3) BNSF’s fleet average calculation: This information includes individual locomotive
- megawatt-hours and emission levels, as well as calculations and any necessary
adjustments (Form F-A-1 through Form F-A-6).

Starting in calendar year 2010, the 1998 Agreement requires that BNSF have an annual
locomotive final fleet average of 5.5 grams per brake horsepower-hour (g/bhp-hr) for
oxides of nitrogen (NOx) for locomotive operations in the South Coast Air Basin.
Additionally, the 1998 Agreement allows BNSF to use accumulated fleet average credits,
including credits accrued from the use of ultra-low emitting locomotives (ULEL) in the
South Coast Air Basin, in order to meet the locomotive final fleet average.

The energy challenge facing California is real. Every Californian needs to take immediate action fo reduce energy consumption.
For a list of simple ways you can reduce demand and cut your energy costs, see our wehsite: hitp/ivwvaw arb.ca. aov.

California Environmental Protection Agency
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ARB reviewed BN3F's initial submittal of its Compliance Report, which included activity
information (in megawatt-hours) and emission levels for over 1,300 individual -
locomotives in 2010. Staff assessed the accuracy of BNSF’s data by comparison with
extensive locomotive information ARB staff has collected from field surveys, inspection
reports, and locomotive inventories. As a result, modifications were made to the initial
BNSF fleet average. After final changes and reviews were completed, ARB staff
determined that, for calendar-year 2010, BNSF's final fleet average meets the required
5.5 g/bhp-hr NOx compliance level set forth in the 1998 Agreement.

BNSF has generated ULEL fleet average credits from 2008 through 2010 by operating
line haul locomotives that are about 30 percent cleaner than required. These
locomotives have provided the South Coast Air Basin with significant early emission
reductions and public health benefits. For 2010, BNSF did not need to apply any ULEL
credit to adjust its initial fleet average.

As we have discussed with your staff, ARB will make all of the information available
publicly except for individual locomotive activity levels, which have been determined to
be business confidential according to California Government Code Section 6254.7. The
activity data will be aggregated by tier or emission standard level.

Should you have any questions regarding BNSF’s compliance with the 1998 Agreement,
please contact me at (816) 324-0062 or cmarvin@arb.ca.gov, or Mr. Harold Holmes,
Manager, Rail Strategies Section at (916) 324-8029 or hholmes@arb.ca.gov.

Sincerely, -

(T CMS e

Cynthia Marvin, Chief
Stationary Source Division

cc:  See next page.



Mr. Michael Stanfill, Director
September 13, 2012

Page 3

CC:

Mr. John Lovenburg
Vice President
Environmental

BNSF Railway Company
2500 Lou Menk Drive
Fort Worth, Texas 76131

Mr. Ryan Mills, Manager
Environmental Operations
BNSF Railway Company
4515 Kansas Avenue
Kansas City, Kansas 66106

Ms. Margo T. Oge, Director

U.S. Environmental Protection Agency

Office of Transportation and Air Quality (6401A)
1200 Pennsylvania Avenue, NW

Washington, D.C. 20460

Mr. William Charmiey

Deputy Director

U.S. Environmental Protection Agency
Office of Transportation and Air Quality
Assessment and Standards Division
2000 Traverwood Drive

Ann Arbor, Michigan 48105

Harold Holmes, Manager
Rail Strategies Section
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SPEAKER (Dr. Burke):
2 We're Uomw 10 havc ey wait for cosnsel wnd

Are thuc any c;ucsuons by Board membe
ates has a quc,suon.

w cotne back, bu\ May

MAYOR \’ATES'.

Not really a qucsnon Dx Burkc ;usx a wmmmt l’m the city represemtaive from San
Bernarding County, prrcscntmg 16 um:s in the Jn}and Ynpise. Those, two of those being San
Bemarding and Colton, with an extension train spurs in that arca. I've-also visited on two
occasions, the City of Commerce and have observed with my syes and breath with my lungs the
eraissions being ornitted from the City of Commierce spur yard, 1have 1o tell you I was
extremely upset about the MOV, behind the closed door MOU, that was writien between the
executive staff, the bureaverits at CARB, and the railroads. 1can understand the railiosds not
wanting individual areas to govern their different rail spurs, but the railreads do ot undz:_rsland,
or don't wani to be inconvenienced or spend any money on addressing the South Coest Adr
Quality's area hecanse we probably have or do have, including my arca, San Bemardino, the
waorst })()]lll(ion'in the United States. Because of that, the South Coast Air Quality Mansgement
District hds the added eaponsibility to clean up this area over and above any otlier AQMD area
in the state, So, therefore, yes, we'se being very agercssive, yes, owr rules are stiffer that
probably any one area in the United States, We have several picees of legislution in Sacramento
that the railrond companies are spending millions of dollars buying off the politicians up there, 1
would tel} you that for a fact. There are spending probably $300/hour to have that lawyer 10 it
there with his head in this iand right now. They have no preblem with spending millions of
dollars, but ﬁgh!mc what should bc done to protect the health of this community and the
comununities in San Bemardino Covnty. The expansion of the railroad spur that the Jadics
referred 10, we are quite aware of, in fact, I had asked Bary W allerstein 10 send a letier to all the
“surrounding conununities that if anybody from the railroad stations had, arc to come in and ask
for a penmitio lake over that park, we’re aware that that's .going on 1oo. They immediately
would notify the South Coast Air Quality Management Districtso that we could step in o not
promoting the expansion of those rail yards, and now they have the deal I readt in the paper, and
watehed on television about wanting 16 put the rail yard down, is it Long Besch, Barry? The
new... :

SPEAKER (Barry Wallerstein):
Down in the Port, yeah.

MAYOR YATES:

Yeah, down in the Port, and I'm watching on the news last night, and the railroad persons ape all
going to have green locomotives, we'ré going to have electrified lifts, and all of that good stuff,

Error! Unknown document property name.
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and on the other side, they're 1€lling me, and this Board, 1!11,) caft't do that in (,ny nf Lomm :cc‘
they can’t do that in Colion, and they can’t do that in Sao Benardine., How can they doit at the
Port ~ 1 don’t undesstand, and the railrouds preac hed 1o the politicians 3 MeETto l!m( those”
bills:that we have up there are job Killers. We'se not wanting 1o mn “my]ubx We want 10 ki lw
equipment that are killing our children andour o _— ’
we want them 1o replace that equipment that’s polluting our air, And
‘ mppmn Rule 3503, Twholehemiedly support the legislation that's
5 going te.be atcugh job o bring these railyoads to their kiees,
us to ciean up ourair. And P'm fully cognizant of the fact thal the AOI\ Ydoesn't have the
authority 1o regulate railroads. But we'l just keep pecking at you dndfpwkznu at )ou until we -
get our way. And the railroads don't Iike it breause I've had personal dealings in the City of
Chino, with the railroads, they ave lousy cosporate citizens. I've stated that in public before. Al
the answers 1 ever pet fiom the rajlroard is. “you don't have any anthoritics, we .nﬁCvm 1o the
BEPA Well, folks, now you're going w0 )‘.}vc to answer 10 the people.: You have 1o answer 10
the people. And, this rule is one step Torward in moving forward to answer the people, and with
that, Mr. Chairman, 1 would move this rule to be adopted, :

mmu(‘; and
1hcm coép

NEW SPEAKER:

T'd like to second that, but if I could make a friendly amendment, Mayor Yaies. 1 would also like
to include in our proposed rule looking at being able 1o set up monitoring stations if they are in
violations or set-up, if it’s not already in there. And having that paid for by the railroad.

SPEAKER (Barry Wallerstein):

- Well, I'm assuming that what you are asking vs to do is to look into that issue and report back to
the Board at the earliest possible time.

SPEAKER (Mayor Yates):
Yeah, that will be great. They could pay for it if they let that lawyer go home...... so that’s-easy.
CHAIRMAN BURKE: '

Okay, we have a motion and a second. I always like to listen to Mayor Yates, 1_
something . .~ should have been a preacher instead of a politician.

NEW SPEAKER:

Chairman Burke — If I might, it's always tough to follow Mmor Yates because he’s an eloquent
But I certainly support what words that he brought forward and they have been a very
1rrespon31blc community partner, and its tinie to bring to responsibility. So, I certainly support
this .

CHAIRMAN BURKE:

Councilman Perry.
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ngto b( quxu dJ!dJLISl o ahead and vole, but as one who represents an arca where the
Hwest fmrn lmuml,u) ) boundary I want 1o u‘ho m.ﬂ or <,cwnd t!ml bad

OTf _
‘helping cleaning it up; Y
eEM, T €8 1 Dmimvlon NQHhtm Samalc W?\al mm othm one.....Union

r y 1 f{sl?()w through, And T'too, was ammused last night when 1w mahed the
and saw the lady, snd maybc thizy put the woman on because iU's more emotive about
 PC, you know, to talk abmut greening, Green 1ail yerds, and 1 just had to laugh. 1-

Cwas just $0 An fused bv that because whenever 1've asked even the minimam, come over here and

3 pick up mp urzsi ¥ was old by Buringtos Nonhvm that, "no you can’t, the city can’t pickitup

" and charge B for it because of-our Union rules”, and shey don’t pick it up either.

. ‘had a case. whut we had 1 dead dog-onthe easement for months and months, and months, went

- back and fonh ‘and, finally, we had 10 get out own city folks to go oul there and get it, but. You
“know, you ¢zn’t even gel that Jevel of coaperation, not even indication of respect for the
communitics that they impact, and so I'm ready to push by bution in a big way.

I rernernber 1

CHAIRMAN BURKE:
Is a roll call necessary on this time? We're going tocall ____
NEW SPEAKER:

May 1 just make one little comment? Twasn't going-to say mything, but then since Jan said
something, I

CHAIRMAN BURKE:
You weren't going to say anything........Jaughter................
SPEAKER:
) You know, I think we all need to realize that the railroads do serve the entire nati;)n and so we

really need the railroads as far as movmg the freight and the commerce the business for the entire
nation. What really gnpcs me though, is that the technology is out there. They could very easily
have—Ilower their emissions with the technology that is out there. They choose notto, it’s a
pocket book issue. That, I highly resent ?ecause What they aré spewing, the diesel they are
spewing is killing people, is harming people. If the technology wasn't out there that’s one thing,
but the technology is out there and I think it is time to become part of the community and to be
good neighbors, and regarding the dog, I did not know that about the dog. I am dog lover-
animal lover, and you know what, if that would have been your pet dog out there, I'm sure it
wouldn't have stayed there for weeks. I'mready to vote.

'MAYOR YATES:

Dr. Burke, I just want to make a comment for Councilwoman Jan Perry. What's happened,
unfortunately, to the railroads, is the raifroads have come into my cities and made messes and
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inthe morning bekind people’s houses
1 thcy arc dmnw itin Los Anvcies Their worst

nightmare has come true - a}l ihwc of us havc Been elecied to lh\s board. They've gol

problem. .
" CHAIRMAN BURKE:

‘We have a motion and a sccond I¢
ncccssary-——unammous]y appr ove

UHesrs. o ..
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I, CHRIS A. ROBERTS, declare as follows:

1. Imake this declaration as direct testimony for the plaintiffs in ths
case. I have personal knowledge of the facts stated in this declaration and, if
called upon to do so I could and would competently testify thereto in person at
trial.

2. I am currently Region Vice-President—South Operations for BNSF
Railway Company, 2600 Lou Menk Drive, Fort Worth, Texas 76131. As Region |
Vice President, I am responsible for all BNSF operations in the South Region,
which encompasses Southern Califofnia as well as BNSF’s transcontinental main
line from Chicago to California. The South Coast Air Basin that concerns the
South Coast Air Quality Management District (“SCAQMD”) is with BNSF’s
South Region.

3.  Ijoined BNSF’s predecessor in 1975 as a switchman/brakeman and
progressed through a series of increasingly responsible Operations positions,
including engine foreman, yardmaster, power distributor, assistant trainmaster,
trainmaster, General Director Locomotive Utilization, and Terminal
Superintendent Los Angeles. I became Assistant Vice President, Transportation,
in 1994, and was named to lead Operations South in 1997. I completed the
Program for Management Development at Harvard University’s Graduate School
of Business in 1995.

4. At the preliminary injunction stage of these proceedings, BNSF’s

principal operations testimony was presented by John Quilty. Since he presented

his testimony, Mr. Quilty has retired from BNSF. I worked closely with Mr.

Quilty in the formulation of his reply declaration, and I generally agree with the
testimony he presented there and in his opening declaration in support of the
motion for preliminary injunction.

/11

/17
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5. In this declaration, I discuss the ways in which implementation of
SCAQMD’s Rules 3501 and 3502 would interfere with BNSF’s rail operations. I
begin with a general discussion of the ways in which trains are put together and
operated through BNSF’s rail yards and over its rail lines. I note that BNSF
operates with limited infrastructure and that many of its facilities, particularly in
the South Coast Air Basin, are operating at or near the limitsof their capacity. I
then discuss how the enforcement of the strict 30-minute idling restrictions in
SCAQMD’s Rule 3502 would compromise railroad safety, interfere with the
efficient management of BNSF’s crews, and significantly reduce the throughput
capacity of BNSF’s infrastructure in the Air Basin. I conservatively estimate that
some 15-20 trains per day would be at risk of not moving through the Air Basin if
SCAQMD'’s Rule 3502 were implemented. I then discuss how implementation of
the requirements in SCAQMD’s Rule 3501 for recording and electronically
reporting every “idling event” would further degrade the safety and productivity of
BNSF’s operations.

6. Attached hereto are a number of demonstrative exhibits, all of which
are true and correct copies of documents created and/or kept in the ordinary course
of BNSF’s regularly conducted business activity.

Background on BNSF’s Trains, Operations, and Infrastructure

7. Freight trains are assembled from two basic building block:
locomotives and cars. Long-haul (or “line-haul”) trains can range from a mile to
two miles in length. The longer and heavier the train, the more locomotives are
required to pull it. A group of locomotives connected together for purposes of
pulling a train is called a “consist.” A majority of line-haul trains are pulled by a
consist at the front of the train, ranging from three to five locomotives. Usually
only the lead locomotive in a consist is occupied, by a two-man crew. (The other
locomotives in the consist are called “trailing” locomotives.) A “distributed

power” train is a train in which there is not only a locomotive consist at the front
28694106.1 3
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of the train, but also a locomotive or locomotive consist at the rear and/or in the
middle of the train. In a distributed power train, the “remote” locomotives in the
middle or rear of the train are controlled by radio signals from the lead locomotive
at the front of the train.

8. Trains rely on air brakes to slow or stop the train or to hold an
assembled train in place. Each car and each locomotive has brakes that are
activated by air pressure. The air brake “pipe” is assembled as the train is
assembled by coupling hoses from car to car from the front of the train to the rear.
The “pipe” is “charged” with air pressure by compressors located on the lead
locomotive. (The air brake “pipe” can also be charged by compressors in other
locomotives, and in trains using distributed power the remote consist is frequently
used to assist in charging the air brake system.) Once the air brake system is fully
charged, the brakes on the locomotives and cars in the train can be activated. If
the lead locomotive is shut down, the air pressure in the air brake pipe bleeds off
through the numerous couplings in the train, and the system has to be tested and, if
necessary, recharged before the train can move. If the brake system on the train is
deprived of air for more than four hours, federal regulations require a complete
“terminal air brake test” and safety inspection of the train. This necessitates not
only charging the entire air brake system, but walking the entire length of the train
to determine, car by car, whether the brakes are functioning properly on each car
and whether each car and locomotive is otherwise in good working order.

9. Line-haul locomotives contain a large diesel power plant that
generates power to operate electric traction motors that drive the axles. The diesel
engine generates anywhere from 3,000 to 6,000 horsepower, depending on the
model and age of the locomotive. (Switch locomotives, which operate in and
around rail yards and are used to sort inbound rail cars and assemble outbound
cars into trains, have engines that generate anywhere from 1,000 to 2,500

horsepower, depending on model and age.) Manually starting or shutting down
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these large power plants is an involved process, which differs for different
locomotive models, and can take anywhere from 5 to 10 minutes per locomotive.
As discussed in the declaration of BNSF’s witness Mark P. Stehly, the newest
locomotives in BNSF’s fleet are equipped with automatic start-stop (“AESS”)
devices, and some have been retrofitted with such devices, but the majority of
BNSF’s locomotives must be manually started or shut down.

10. BNSF has rules—its “Air Brake and Train Handling Rules”—which
govern the start up and shut down of locomotives, as well as the maintenance of
air brake pressure in trains. Section 106 of those rules addresses shut down
requirenients. Because locomotive engines do not contain antifreeze, most
locomotives must be kept running whenever there is a danger of freezing
temperatures, and occupied locomotives must also be kept running to maintain air
conditioning in the cabin. BNSF’s rules also requires that the lead locomotive ina
train be kept running to maintain air brake pressure for the train. Further,
distributed power remote consists may not be shut down. Thus, trailing
locomotives in the lead consist of an assembled train are the only locomotives that
are to be shut down, if the crew determines that those locomotives “vill not be
utilized for one hour or more” (Section 106.3). Switch locomotives are also to be
shut down if the ambient temperature is above 40 degrees Fahrenheit, the
locomotive does not need to be kept running to maintain air conditioning in the
cabin, and the crew determines that the locomotive will not be used for an hour or
more.

11.  As discussed in the declaration of BNSF’s witness Mark P. Stehly, in
2005 BNSF and Union Pacific Railroad (“UPRR”) entered into a Memorandum of
Understanding (“2005 MOU”) with the California Air Resources Board (“CARB”)
which, among other things, committed BNSF and UPRR to limit non-essential

idling in locomotives. Consistent with BNSF’s rules, idling under 60 minutes was

/17
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specifically deemed essential, as was idling to maintain air brake pressure in a
train.

12.  AsIwill discuss in more detail below in connection with SCAQMD’s
regulatory efforts, BNSF has serious operational and safety reasons for its rules.
As background, it is important to recognize the limitations of the BNSF’s and
other railroads’ operating environment. If trains are delayed because locomotives
are not up and running when they need to be, the effects on the railroad’s
throughput capacity can be substantial.

13. Railroads have limited infrastructure, and trains do not have the same
routing flexibility as, for example, trucks or airplanes. Freight railroads must build
and maintain their own rail lines, and frequently a railroad has only one economic
route between rail markets. That route may have only a single track, or, in some
instances, a double track with one-way traffic in each direction. These routes,
depending on conditions, can handle anywhere from 60 to 120 trains per day (an
average of 3 per hour per track). Trains generally exceed a mile in length, and
there are a limited number of yards and sidings where a train can pull off of the
main line to allow another train to pass, to wait to enter a port or shipper facility,
to pick up or drop off blocks of cars, to change crews, to fuel locomotives, or to
deal with mechanical problems. If a train stops on a main line, it slows or stops all
trains behind it and, in the case of a single track, all trains in front of it as well. On
a busy main line, every minute that that train sits is effectively a minute that other
trains must slow or stop, waiting for it to proceed.

14, Railroads rely on a combination of track signals and periodic
communications with dispatchers to know when they may enter or leave a
particular track segment. If a train is sitting in a yard or on a siding and it receives
an indication to proceed from that yard or siding onto the main line, it “seizes” the
main track segment for a safe distance on both sides of the yard or siding. No

other train may enter or exit that segment until that train has either cleared the
28694106.1 6
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segment or communicated with the dispatcher that it cannot move and the signals
have been changed so that another train can safely move through that segment.
Every minute that the train delays in exiting the yard or siding and moving through
the track segment that it has “seized” is a minute during which every other train on
the line that needs to move through that segment is potentially delayed. Iftrains
can move over that line segment at 20-minute intervals, a half-hour delay
effectively prevents two other trains from moving through that segment. If the
dispatcher can be contacted and informed of such a delay, the dispatcher may
“release” the track segment to permit other trains to move through and attempt to
find another window of opportunity for the train to exit the yard or siding.

15. On abusy line, if a train cannot move out of a yard or siding when the
track is first available, it may take hours for another window to appear for the train
to be able to move. While that is going on, the crew is on duty and those hours are
counted against the 12-hour maximum that it can remain on duty under federal
law. At some point, the dispatcher and crew caller must determine whether the
train will be able to leave in time to make the next crew change point. Thisisa
critical determination, because if the crew “dies” (reaches its 12hour maximum)
while on the main line, it must stop right there, and the railroad must find a way to
get a replacement crew to that point, and pick up the crew that has “died.” And
while that train is sitting there, as discussed above, no other trains can move over
the same track. Ifthe determination is made that there is a risk that a crew may
“die” before it reaches a crew change point, then the train must wait for a fresh
crew before it can exit the yard or siding. This entire time, under BNSF’s safety
rules, the lead locomotive on the train sitting in the yard or on the siding must be
idling to maintain air pressure for the brakes on the train. Of course, if a train is
slowed or stopped on the main line by another train’s delay in entering the main
line from a yard or siding, then the entire locomotive consist will run longer than it

would have absent the other train’s delay. The adverse effects on fuel efficiency
28694106.1 7
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and air emissions are multiplied through every train that is affected by the delay of;
a single train in moving onto the main line when it receives the signal to do so.

16. Itis not just other trains waiting to move through a track segment that
are adversely affected by a train that has “seized” the track but cannot timely exit a
yard. Yards have limited capacity. Ifa train cannot timely exit a yard, it occupies
track that another train cannot use to itself prepare to move. Typically, there are
not many tracks in a yard that are capable of holding a full train, and only one
track that exits onto the main line. Thus, a delay in moving a train out of a yard
means, at the least, that the exit to the yard is plugged and other trains in the yard

must wait until it exits (or is backed off the exit track) to move themselves. If the
few tracks capable of holding a full train become clogged, then trains cannot be
made up at all until they clear. Even more significantly, trains that must use the
yard to leave the main line and either wait to enter a port or shipper facility or be
broken up to form new trains cannot get off the line because all of the tracks
capable of receiving a train are full. The main line is then blocked—with all the
consequences in terms of slowing or stopping other trains and adverse effects on
fuel efficiency and air emissions that I discussed above.

17.  Further, if the yard crews cannot efficiently build trains and move
them onto staging tracks because those tracks are full, their switching work grinds
to a halt. Trains cannot be made up at all until the staging tracks are cleared. This
means that yard crews sit longer, and idle their yard locomotives more than they
do if the yard is functioning fluidly. More significantly from the standpoint of rail
operations, the yard effectively becomes a choke point that can adversely affect
not only the ability of trains and blocks of traffic to move through that yard, but
also the ability of blocks of traffic to reach other yards for additonal switching

and onward movement in other trains.

! This can quickly have severe ramifications. A well-known example of this is

(cont’d)
28694106.1 8
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18. Railroads are at or close to their ability to maintain fluidity on their
systems in many areas. This is particularly true of the South Coast Air Basin. The
problem in the South Coast Air Basin is heightened by the congestion in the Ports
of Los Angeles and Long Beach. BNSF has managed to keep its lines and yards
reasonably fluid, but they are running at or near full capacity, and it does not take
much by way of impedances to have a significant impact on their operations.

Impact of SCAQMD’s Rule 3502 on Yard and Line Operations

19. SCAQMD’s Rule 3502(d) would prohibit BNSF crews from idling
any “unattended” or “trailing” locomotive for more than 30 minutes in a variety of
circumstances that would interfere significantly with BNSF’s operations. Perhaps
most significantly, under Rule 3502(d)(1)(C), a railroad cannot idle any
“unattended” locomotive for more than 30 minutes within a railyard.
“Unattended” is defined in Rule 3502(c)(16) to mean “where no crew member is
on board a locomotive.” Thus, when a train is in a yard waiting to move out onto
the main line, all of the locomotives in the train other than the lead locomotive is
“unattended.” A strict 30-minute shut down requirement under these
circumstances would be highly problematic.

20. A high percentage of BNSF’s trains in the South Coast Air Basin
either begin their long-haul movement in a rail yard or must wait in a rail yard in
the Basin en route to a port or customer facility in the Basin. Once the crew

notifies the dispatcher that it is ready to proceed, it must wait for a proceed

... cont’d

RR’s,pl?oblems in the late 1990s when a UPRR line and yard in the Houston area
beécame jammed. Ittook months for UPRR’s system to recover, and the ripple
effects were felt not only by UP but by the rest of the nation’s rail gstem and by
the shipping public. The Surface Transportation Board was forced to step in to help
resolve the crisis. Hundreds of millions of dollars of traffic were adversel
affected, and many-shllljalpers switched from rail to truck service. Those UPRR
customers who were able to switch to other railroads found that those railroads
struggled to handle the surge in business. I know from l;iersopal experience the
operating strain BNSF was put under trymlg to cope with the increased volume
which it received in that period as the result of UPRR’s service crisis.

28694106.1 9
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indication given by signal light or verbally by the dispatcher. This is rarely
instantaneous. It is not uncommon for a crew to have to wait a significant amount
of time for the indication to proceed.

21. Absent SCAQMD’s rule, a crew can move a train onto the main line
instantly in response to an indication to proceed, because the locomotive consist is
up and running and the train is ready to move. If a 30-minute shutdown rule is in
effect, however, a train is unlikely to be in a position to move. The reason, as I
noted earlier, is that it can take 5-10 minutes per locomotive to manually shut
down a locomotive. (This is a process which generally must be undertaken by
énly one crew member, since thé other crew member usually needs to stay in or -
near the cab of the lead locomotive to listen for communications from the
dispatcher and to perform other functions.) With a strict 30-minute rule, the crew
of a train ready to exit a yard would have little, if any, margin of time to begin
shutting down the trailing locomotives to avoid SCAQMD’s fines. In fact, if the
locomotive consist has four or more locomotives or distributed power, the crew
may not be able to meet the deadline even if it begins to shut down the trailing
locomotives as soon as they pull up to the signal light. (This is so even if
locomotives with idling control devices are included in the consists, because 'crewsf
will usually need to visually confirm that the locomotive has in fact ceased
operating and, if not, shut the locomotive down by hand.)

22. It must be recognized that the potential for $25,000 to $75,000 fines
under SCAQMD’s rule will effectively require that BNSF and its crews shut down
locomotives whenever there is a possibility that the 30-minute rule will be
violated. In contrast, as I understand it, the 60-minute rule in the 2005 MOU is
patterned on operating rules the railroads already had in place. Sixty minutes
gives the crews considerably more time to determine whether they are likely to
experience a long delay, including more time to establish contact with the

dispatcher. Moreover, the 2005 MOU provides BNSF with the flexibility to keep
28694106.1 10
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locomotives running if safety or operational efficiency require doing so, even
longer than 60 minutes—because the 2005 MOU applies only to “non-essential”
idling. If, for example, a crew has been waiting 50 minutes to exit a yard with a
train and has good reason to believe that in 15 more minutes it will receive an
indication to proceed, it would not make any sense for it to shut down the trailing
locomotives in order to meet a 60-minute “non-essential” idling shutdown
requirement. In that situation, continuing to run the trailing locomotives is clearly
essential, since serious operational interference, and more emissions, would result
from shutting down the locomotives than keeping them running and enabling the
train timely to exit the yard.

23. My best estimate is that a strict 30-minute shutdown rule could be
expected on average to result in 1530 minute delays in a train leaving a yard.
Rarely does a train that is ready for departure get immediate authority to leave.
The crew or yardmaster must “tone” the dispatcher, and the dispatcher must
determine when it is safe for the train to depart. BNSF’s main line through the Air
Basin is so heavily traveled, both by its own freight trains and by local commuter
trains, that some time typically passes before authorization to proceed can be
given. (Local commuter trains have priority over freight trains; accordingly,
anytime one or more of them need to occupy the track segment outside the yard,
the freight train wanting to exit the yard must wait.) If any time at all passes,
however, the crew is exposed to severe penalties under SCAQMD’s 30-minute
rule unless it immediately begins to shut down. Accordingly, it must begin
shutting down its trailing locomotives. It may have shut down some or all of those
locomotives by the time it gets authorization to proceed. And that amount of delay
will result in many instances in the train losing the window of opportunity
available for it to exit the yard—which means that it will have to start the whole
shutdown sequence over again if it has gotten the “unattended” locomotives

restarted but no longer has an indication to proceed. (The delay for trains with
28694106.1 11
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distributed power would be even longer than for those with a single consist at the
front of the train, since shutting down the locomotives in consists in the middle or
end of the train not only requires walking to the middle or back of a train that is up
to two miles long, but it cuts the radio link that enables the crew to control all of
the consists in the train from the lead locomotive. Reestablishing that radio link
and restarting the locomotives in the remote consists adds even more time to the
process.) I believe that this additional delay will add an average of at least 10
more minutes to the 15-30-minute average delay experienced under a strict 30-
minute shutdown requirement by trains waiting to exit a yard.

24. Sucha delay would seriously compromise the ability of the railroads
to get their trains out of yards during the limited windows that are available for
them to get onto a main line. At this point, approximately 100 BNSF freight trains
and 48 commuter train move per day ‘over BNSF’s principal lines through the
Basin. On average, these trains are a mile-and-a-half long, and some are as long
as two miles. The amount of time (“headway”) between trains is as little as 20
minutes. If a train misses the window it is given to get out onto the main line, it
means not only that that train cannot move, but, as I discussed earlier, (a) other
trains are slowed or stopped on the main line waiting for the segment “seized” by
that train to clear and (b) the train behind it cannot move, with all of the
consequences for clogging the yard that comes from the staging and exit tracks
being jammed. And the crew must shut down the trailing locomotives again in
anticipation of exceeding the 30-minute rule, which means that the next time a
window opens, it may well not make that window either. Aside from the main line
and yard being hung up by this shut-down, start-up cycle, the crew’s hours of
service soon become imperiled, and the train is furber delayed waiting for a new
crew. Of course, this only exacerbates the problem for the yard, which soon is at
risk for performing its most basic switching functions.

25. The problem is magnified exponentially when this scenario is
28694106.1 12
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repeated at the many rail yards throughout the South Coast Air Basin. For
example, Hobart Yard in Los Angeles is critical to BNSF’s operations in the Air
Basin. Hobart is the principal BNSF yard to which intermodal containers and
trailers are trucked from the Ports of LA and Long Beach for transfer (“lifts™) to
railroad flat cars and assembly of those cars into outbound trains for transport
around the country. (Inbound trains carrying export traffic and empty containers
and cars are also processed at the yard.) Hobart also handles substantial domestic
interstate intermodal traffic. Hobart is currently operating at capacity and has little]
margin for “recoverability.” At the yard, a train generally arrives or departs an
average of one an hour around the clock. Because the yard is so full, a train that
needs to enter the yard generally cannot do so until a train in the yard departs.

26. As]I explained earlier, were SCAQMD’s 30-minute shutdown rule to
become effective, a train waiting to depart the yard is likely to be delayed at least
30 minutes by the need to shut down its trailing locomotives to avoid violating the
30-minute cut-off and then start them back up when it gets the indication to
proceed. At Hobart, an average 30-minute delay in one train departing will also
mean at least an average 30-minute delay in another train entering the yard. Since
Hobart Yard has an average lift capacity of 150 units (trailers or containers) per
hour, the one hour of delay occasioned by each application of the 30-minute
shutdown rule will result in a daily loss of productivity equal to 1200 lifts
(assuming conservatively that 8 pairs of trains would be delayed each day). This
is because, if a train cannot depart, BNSF cannot use the track that it is sitting on
to reset other equipment, to load, or to bring another train in to unload.
Accordingly, the 30-minute shutdown rule will result in a significant loss of
capacity at Hobart Yard, which will in turn increase pressure on the remaining
capacity, lead to increased delays and congestion, and encourage traffic to move
from rail to truck. Conservatively, a loss of 1200 lifts per day equates to a loss of

4-5 trains per day for BNSF and its customers (1200 lifts divided by a
28694106.1 13
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conservative average of 255 units per train), because if the trailers and containers
cannot be loaded or unloaded, they cannot be moved.

27. Similarly, BNSF serves nine on-dock terminals in the Ports of Los
Angeles and Long Beach. Each of those on-dock terminals on average handles
two trains per day (one in and one out), and a train cannot enter the ondock
terminal until the train at the terminal departs. Moreover, trains can only enter the
on-dock terminals during limited windows totaling approximately 9 hours each
day because of restrictions on train operations when longshoremen are working
loading and unloading ships. Finally, these terminals operate off of common
trackage that is not only used for ingress to and egress from the terminals but also
for switching blocks of cars to make up trains at the terminals.

28. Ifatrain is delayed for 30 minutes leaving one of the on-dock
terminals, it not only delays that train leaving the terminal, but also the train that is
prepared (usually on the main line) to enter the terminal. When that train has to
wait on the main line, it backs up all of the trains behind it on the main line. (This
includes not only BNSF trains but also UPRR trains, because the two railroads
share the principal lines into the port areas.) Furthermore, because the common
trackage has been “seized” to permit the tmin to exit the area on that line,
switching operations in the other terminals between the affected terminal and the
main line are delayed because the crews in those terminals cannot use the common
trackage to put together trains. The overall delay would snowball further if each
of those trains were also delayed for 30 minutes by a 30-minute shutdown rule.
And it is exacerbated in the case of these on-dock terminals by the limited Shour
window available for trains to enter those terminals. If a train misses that window,
it must wait for the next available window for accessing the terminal. And that
train must be held somewhere while it is waiting. When BNSF’s yards and sidings
are working at or near full capacity, as they often are in the Air Basin, the

necessity to hold one or more trains for up to 15 hours not only means that those
28694106.1 14
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trains are not moving but that they create serious congestion problems. (This can
not only adversely affect rail operations, but also cause ships to stack up at the
ports waiting to unload.) Given the combination of all of these factors, if a strict
30-minute locomotive shutdown rule were in effect for all of the “unattended”
locomotives in these terminals, I estimate that at least a quarter of the trains that
would otherwise move in a day would be unable to move. Since an average of 20
BNSF trains a day normally enter or exit these terminals, that is approximately 5
trains a day that would not move.

29. I have not attempted to make a yard-by-yard calculation of the impact
a strict 30-minute shut-down rule would have on the rest of BNSF’s operations in
the Air Basin, but with a total of some 100BNSF trains a day operating in the Air
Basin, I think that a very conservative estimate would be that another 5-10 trains a
day would not move if a strict 30-minute shutdown rule were in effect. Thus, I
estimate that in the range of 15-20 BNSF freight trains per day would be exposed
to not moving if a strict 30-minute no-idling rule were imposed on “unattended”
locomotives in trains in rail yards in the Air Basin.

30. An important point here is that this loss of throughput capacity in the
Air Basin would not be a one-time occurrence. There would be no “recovering”
from the problems created one day by a strict 30-minute shutdown requirement,
because the same scenario would repeat itself the following day, and the yard and
terminal facilities at issue could not otherwise increase their output to make up for
that loss. Moreover, it is not just yards and terminal facilities in the Air Basin that
have limited recoverability. Some of BNSF’s lines in the Air Basin are also
operating at or near full capacity. If 15-20 trains are delayed from moving over
those lines on a given day, BNSF cannot simply push through 15-20 additional
trains the following day. The congestion problem will cascade through BNSF’s
yards and lines until there is a volume drop sufficient to allow capacity to catch up

with demand.
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31. To test my analysis that 1520 BNSF freight trains per day would not
move if a strict 30-minute no-idling rule were imposed on “unattended”
locomotives in trains in rail yards in the Air Basin, BNSF conducted a modeled
sensitivity analysis, which is attached as Trial Exhibit 427. I routinely have
models run in the ordinary course of my duties at BNSF and am well versed in
interpreting the results of the model. For example, we use these models—which
are designed to be conservative—to justify certain capital expenditures. In this
instance, the model assumes that crews would need to start shutting down
locomotives 15 minutes after stopping to avoid violating Rule 3502 and analyzes
how many trains would not move assuming a range of different times needed to
restart locomotives (i.e., 15, 20, 25 and 30 minutes). As shown on Exhibit 427, if
only 15 minutes are needed to restart locomotives, 12.5 fewer trains would move
through the District. If 20 minutes are needed to restart locomotives, 16.6 fewer
trains would move through the District. If 25 minutes are needed to restart
locomotives, 20.8 fewer trains would move through the District. And if 30
minutes are needed to restart locomotives, 24.9 fewer trains would move through
the District. Significantly, the model does not include information from the Ports
of Los Angeles and Long Beach; thus, the actual numbers would be larger. The
results of this modeled sensitivity analysis are completely consistent with my
analysis, as discussed in earlier paragraphs.

32. Additional operational problems would be created by the prohibition
in Rule 3502(d)(1)(A) and (B) on idling an unattended locomotive for more than
30 minutes when the crew of a locomotive consist has been relieved and the next
crew has not arrived, or when the crew of the locomotive consist has left for a
meal. In that situation, under BNSF’s Air Brake and Train Handling Rules and the
2005 MOU, if the crew expected the train to move within an hour, it would leave
the consist running, and set handbrakes as additional safety protection. (Under

BNSF’s rules, the number of hand brakes to be applied on the locomotives and rail
28694106.1 16

DIRECT TRIAL TESTIMONY DECLARATION OF CHRIS A. ROBERTS



NN DD N NN N N NN = o e e e e em e

O 0 N O L D W N e

Exh. 8
Page 17 of 25

cars in a train that is left unattended depends on several factors, including the
grade and adhesion, the number of loaded and empty cars, and the weather
conditions (wind and temperature). On a level grade, BNSF’s rules require that
hand brakes be set on only 1% of empty cars and 2% of loaded cars. See Section
104.14.) Since many, if not most, of the trains subject to SCAQMD Rule 3502’s
shut down requirement will be on a level or nearly level grade in a yard or
elsewhere, the hand brakes on only a few cars would have to be set and then
released. This would take 15 minutes at most. If the crew had left all the
locomotives in the consist running, the train it would be ready to move at that
point under BNSF’s rules and the 2u05 MOU.

33. In contrast, under the SCAQMD rule, the crew would have to shut
down all of the locomotives, including the lead locomotive, because the 30-minute
rule could well be violated if they left any of the locomotives in the consist
running. Rule 3502 contains no exception for running the lead locomotive to
maintain air pressure. On return to the train, therefore, the crew would have to
start up all of the locomotives in the consist, recharge the air brakes, and run an
application and release test of the air brakes, before releasing the hand brakes on
the locomotives and rail cars. (The hand brakes cannot be released at the same
time the locomotives are started, because BNSF’s safety rules require setting the
air brakes before the hand brakes are released.) Insead of less than 15 minutes,
the train would be subject to a delay of 4560 minutes. |

34. Even if the crew leaving a train expected a delay of over an hour and
shut down the trailing locomotives under BNSF’s rules and the 2005 MOU, under
BNSF’s rules and the 2005 MOU the lead locomotive would remain running to
maintain air brake pressure. BNSF does not permit its crews to rely on hand
brakes alone to secure a train that will be left unattended. Thus, at the least, a
crew returning from a meal or a new crew taking over a train does not have to

charge the air brakes and run an application and release test before it could depart.
28694106.1 17

DIRECT TRIAL TESTIMONY DECLARATION OF CHRIS A. ROBERTS



NN N N NN N N N = o e o e e e e e e
0 N N b WN = O VU 0NN T RAWLN O~ O

O 00 N1 O v AW N =

Exh. 8
Page 18 of 25

Even more importantly, in circumstances in which a train must wait for a crew
more than four hours, if the lead locomotive has been turned off, under federal law
the new crew must not only recharge the air brake system (which itself can take
considerable time when a train has been “off air” for that length of time) but under
federal law must walk the entire length of the train checking each car to make sure
that the air brakes on that car are working and performing a comprehensive safety
check with respect to the other mechanical functions of each car and locomotive.
This can take hours, and significantly delay train departures.

35.  Significant operational problems would also be created by Rule
3502(d)(2)(A) and (B), which prohibits a trailing locomotive from idling anywherg
in the Air Basin, including main lines, if a “dispatcher or yardmaster notifies the
operator of a delay that will exceed 30 minutes” or “there is a locomotive failure
or breakdown that will result in a delay of more than 30 minutes.” Initially, it is
unclear how the SCAQMD inspector citing a locomotive for violating the 30-
minute rule can be convinced that no such notice was received. Moreover, it is
uncertain what will happen if a crew has been sitting for say, 20 minutes, outside a
yard, on a siding or on the main line, because there has been some sort of delay,
and it receives notice that the delay will exceed 30 mimtes. The crew cannot shut
down the trailing locomotives in time to avoid being penalized. Indeed, even if
the crew has been delayed only a few minutes and gets notice of a likely 30-
minute delay, it may not be able to shut down in 30 minutes.

36. A different concern applies to 3502(d)(2)(B). If there is a locomotive
failure or breakdown that results in a delay of over 30 minutes, nothing in Section
3502(d)(2)(B) requires that the crew be notified of the reason for the delay in order]
for penalties under that section to accrue. Even if the crew finds out and it cannot
shut down in time to meet the 30 minute rule, it appears that it will be fined. And
if there is debate about any of this, apparently crews be required to take time off

/11
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and railroads be required to produce dispatcher or yardmaster records to
demonstrate whether the crew did or did not get notice.

37. Ofcourse, if a crew has shut down trailing locomotives (including
remote consists in a distributed power train) to avoid being penalized umder Rules
3502(d)(2)(A) or (B), and the crew receives the indication to proceed, the start-up
of the trailing locomotives will delay actual train movement from a siding or over
a main line for the time it takes to start up those locomotives (and, in the case of
remote consists in a distributed power train, reestablish radio connections between
the remote consist and the lead locomotive in the train). If the train cannot get out
of a siding during the available window, then it will have the same start-up/shut-
down delay problems as a train waiting to exit a yard. If the train is stopped on thel
main line, then operations on the entire line will be slowed by the delay in re-
starting. (
'38.  The bottom line is that implementation of Rule 3502’s strict 30-
minute idling prohibition could seriously impact BNSF’s operations in the South
Coast Air Basin. The day-to-day operation of many of BNSF’s trains could be
significantly delayed and throughput capacity of BNSF’s yards and lines could be |
significantly reduced. Moreover, as I discuss next, implementation of Rule 3502
would also compromise with the safety of BNSF’s operations.

Impact of Rule 3502 on Rail Safety

39. BNSF does not allow a train to be secured by a crew leaving the train
using handbrakes alone. Under BNSF’s Air Brake and Train Handling Rules,
handbrakes are a supplement to air brakes, not a substitute. Even if a BNSF crew
determines that the train and its locomotives will not move for an hour or more,
the crew must leave the lead locomotive running to mairtain air brake pressure.
SCAQMD’s Rule 3502, however, would require a crew that had reached the end
of its shift and was securing the train for the next crew to shut down all

locomotives—thereby depriving the train of its source of air brake pressure. That
28694106.1 19

DIRECT TRIAL TESTIMONY DECLARATION OF CHRIS A. ROBERTS



O 0 3 & i A W N

NN N RN DN N NN e e e e
® W A G R DN S S DO AP ® R oD

Exh. 8
Page 20 of 25

is not the safest practice. A runaway train is a terrible event, and BNSF has
determined through long experience that a fail-safe approach of using both the air
brake system and hand brakes to secure a train is necessary to protect its own
personnel and the public.

40. SCAQMD appears to have been under a misimpression that “no train
will lose air brake pressure on graded territory because the railroads do not leave
trains unattended on mountain grades.” SCAQMD Opposition Memorandum at
__. This is wrong for two reasons. First, BNSF’s rule regarding maintaining air
brake pressure applies to all terrain, regardless of the degree of grade. A train can
roll off even on the slightest grade. Accordingly, the rule appiics to all terrain.
Second, using the dual safety features of air brake pressure and hand brakes allows
BNSF’s crews to leave trains unattended on all but the steepest terrain. The
requirement that BNSF not leave a train unattended applies only to grades over
two percent, which account for less than one percent of BNSE’s track.
Accordingly, there is no doubt that under SCAQMD’s rules a train could lose air
brake pressure on graded territory if the lead locomotive were required to be shut
down. The only alternative would be to keep a crew with the train under
circumstances where there would be no need to do so under BNSF’s rules. Given
the federal limits on the time that a crew may remain on duty, this is a very
significant constraint, because if a new crew must be brought in to sit on a train
just to ensure that air brake pressure is maintained, every hour that crew sits there
is an hour that the crew is unavailable to actually move the train once it gets the
indication to proceed.

41.  Another way in which SCAQMD’s Rule 3502 would compromise
safety is that it would expose crews to having to run a complete “terminal air brake
test” and inspection of the train if the train were “off air” for more than four hours
as a result of having to shut down the lead locomotive. That requires crews to

walk the entire length of the train, checking the function of the air brakes and
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performing a safety inspection on each car. Of necessity, the crews must walk on
the uneven ballast (i.e., bed of rocks) that hold the ties and rail, and they frequently
must cross over the couplings between cars to perform their air brake and safety
checks. Injury incidents from unintentional accident events and mishaps can occu
from inadvertently slipping and falling while walking on uneven ballast.

42. That same safety concern applies to the requirement of SCAQMD’s
Rule that BNSF crews shut down “unattended” remote locomotive in a distributed
power train under the strict 30-minute shutdown requirement. A crew member
will have to walk the length of a train as long as two miles in length to shut down
the locomotives in a remote consist at the end of the train, and then walk the length
of the train again to start the consist back up and reestablish radio contact with the
controlling locomotive. That is up to four miles of walking on ballast necessitated
by SCAQMD'’s Rule that would not otherwise occur.

43. Insum, SCAQMD’s Rule 3502 would interfere with BNSF’s
operations ot only by delaying train movements and diminishing the throughput
capacity of its facilities in the Air Basin, but by compromising the safety of those
operations. .

Impact of Rule 3501 on Rail Operations and Safety

44, SCAQMD’s Rule 3501 requires, first, that BNSF and other railroads
annually provide detailed information to SCAQMD regarding every locomotive
that has operated in the Air Basin in the past year and the specific equipment they
have. Rule 3501(e)(2). Second, on a daily basis the railroads must record every
instance in which any locomotive not equipped with an idling control device
(whether occupied or not) idles for more than 30 minutes anywhere in the Air
Basin for any reason. (If the locomotive idles for more than two hours, the
specific reason must be given.) The railroad is required to record the name of the
locomotive operator (and name of the owner, if different), the serial number of the

locomotive, the specific location of the “idling event,” the date and time of “idling
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event onset,” and the duration of the idling event. Rule 3501(d)(1). The railroad
must weekly electronically submit all of the “idling event” information. Rule
3501(e)(3). Third, a “responsible company official” must certify to the accuracy
of the reports submitted. Rule 3501(e)(4). Fourth, the railroad must maintain
auditable records from which SCAQMD can “verify and substantiate” the
accuracy of the railroad’s “idling event” recordkeeping. Rule 3501(d)(2). The
railroad is subject to the same penalties “for each locomotive for each day of non-
compliance” to which it is subject under Rule 3502. Rule 3501(j). SCAQMD
provides the “choice” to the railroad tc avoid the requirements of Rule 3501 by
agreeing to a schedule to equip all of its locomotives with idlingcontrol devices
(or to use “alternative technology,” which BNSF’s witness Stehly has testified is
technologically unattainable forline-haul locomotives). Rule 3501(f).

45. Rule 3501 would significantly interfere with railroad operations.
BNSF locomotives stop hundreds of times a day in the Air Basin. Yard operations
particularly are the subject of repeated stops and starts, and switch locomotives
often idle for more than 30 minutes between jobs. For all intents and purposes, a
yard or line-haul crew would have to record virtually every time a locomotive
stopped, because it is often impossible to be sure that the locomotive will not be
stopped more than 30 minutes. The crew would then have to keep track of the
time after each stop and record any stops that exceeded thirty minutes. Often,
however, yard and line-haul locomotives are moved in yards by individuals that
are not assigned to a locomotive for a particular shift, such as hostlers and
maintenance personnel. If the locomotive is running when such an individual
boards it, he or she has no way of knowing under BNSF’s current operating
procedures precisely how long that locomotive has been running, and after the
locomotive has been moved, the next individual or crew member to board it has no
way of knowing precisely when it stopped. The same occurs between regular

crew shifts.
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46. Under BNSF’s current rules, no such recordkeeping is required. The
crew or individual that last operates a locomotive determines whether the
locomotive is likely to be unutilized for an hour or more and, if so, shuts it down
(unless it is the lead locomotive required to maintain air brake pressure for an
assembled train). If the locomotive will be utilized within the hour, it is left
running. SCAQMD’s rule would impose a burdensome recordkeeping
requirement, backed by severe fines, that do not exist at all today.

47. Even aside from the recordkeeping burden, the electronic reporting
burden would be significant. A single yard locomotive is usually operated by
three different crews (each on an eight-hour shift). Over a 24-hour period, each
may have to record a half dozen “idling events” and the results of thae records
would have to be electronically inputted. Each shift could take as much as 20
minutes at the end of their shift electronically inputting at computer terminals in
the yard the data required for each of those idling events. Multiplied by three
crews over a 24-hour period, that is an Aour of lost yard crew time per day, or
4.2% of the available crew time. The productivity of BNSF’s yard crews would
suffer significantly. Road crews would be unlikely to have to report as many
“idling events,” but when such events occurred, the road crew would have to
electronically report the information required for every locomotive in the train.
Thus, fewer “idling events” might require just as much time to electronically
input, assuming that the road crew was at a point where it had access to a terminal
to input the data. If the crew were not at a point where it had access to a terminal,
procedures would need to be developed whereby the crew could call in the
information at the end of its shift for electronic nputting by someone else.
Effectively, this would shorten its shift, since the time the crew would spend either
electronically inputting the data or calling in the information would be “on duty”
time that would count against its hours of service. Here again, crew productivity

would suffer.
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48. One of the most significant and difficult requirements of Rule 3501 is
the requirement in Rule 3501(e)(4) that a company official “certify” the accuracy
of the records submitted. Compliance with this requirement would necessitate that
an extraordinary amount of time and attention be paid by company officials to
ensure that no mistakes were made at any stage of (1) the recordation of each of
the hundreds of potential “idling events” that would be likely to occur each day in
the Air Basin, (2) the transfer of those records into electronic form, and (3) the
compilation of the electronic records for submission to the District. BNSF rarely
has any such certification requirement in any of its business dealings, and the
burden of establishing such a requirement for recordation, data entry, and
compilation of this information by thousands of employees is tremendous. The
audit responsibility alone would consume substantial managerial resources. It is
difficult to conceive of a more burdensome regulatory requirement from the
standpoint of BNSF’s management.

49.  Further, if SCAQMD were able to impose this special recording and
reporting requirement on the railroad, there would be nothing to prevent other
localities from adopting their own information-gathering requirements on the
railroads—with similarly stiff penaltiés for failure to comply. BNSF and other
railroads would find significant crew time being spent in training and then
gathering and reporting whatever kinds of data different local agencies or
municipalities desired to have. If a crew operated a train through multiple
jurisdictions, it could be required to comply with multiple data-gathering
requirements, and to report all of them at the end of its shift. The more time they
spent on such extraneous regulatory tasks, the less time they would have to do
their jobs.

50, Safety would also be a significant concern. Railroad crews and
individual hostlers and maintenance personnel operate massive machinery, and

railroads seek to minimize unnecessary tasks and distractions, so as to minimize
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accidents. Given the potentially severe fines for failure to report an “idling event”
and the requirement for “certification” of the information reported, crews and
individual hostlers and maintenance personnel would be required to pay inordinate
attention to recording and reporting the data required by Rule 3501. That is
attention not being paid to duties that are mission-critical for their jobs. Here
again, it bears emphasizing that if SCAQMD were able to impose this burden on
railroad employees and management, there would be nothing to prevent other local
jurisdictions from doing the same. Different requirements in different jurisdictions
would further compound the potential confusion, distraction, and risk.

51. Insum, implementaion of the “idling event” recordkeeping and
reporting requirements of Rule 3501 and the strict 30-minute shutdown
requirements of Rule 3502 would cause serious operating and safety problems for
BNSF.

I declare under penalty of perjury that the foregoing is true and correct.
Executed this A day of poy/ 2006 in €T ppgqrb A

A AL/

Chris A. Roberts
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FILE L
MAYER, BROWN, ROWE & MAW LLP
STEVEN O. KRAMER (SBN 079626)
CYNTHIA L. BURCH (SBN, 86020) W06 NOY -3 PM L:D3
350 South Grand Avenue, 25 Floor
Los Angeles, CA 90071-1503 CLERKL U DISTRICT CBURY
Telephone: (213)229-9500 I RN

Facsimile: (213)625-0248

ROBERT M. JENKINS III
1909 K Street, NW ,
Washington, DC 20006-~1101
Telephone: (202) 263-3000
Facsimile: (202)263-3300

Attorneys for
BNSF ILWAY COMPANY

R0 S SNV -

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA, WESTERN DIVISION

ASSOCIATION OF AMERICAN CASE NO. CV06-1416 JFW (PLAXx)
RAILROADS, BNSF RAILWAY
COMPANY, and UNION PACIFIC DECLARATION OF STEVE

RAILROAD COMPANY, BRANSCUM [REDACTED]
Plaintiffs.
VS. Trial Date: Nov. 14, 2006
_ ) » Time: 10:00 a.m.
SOUTH COAST AIR QUALITY Place: Courtroom of the Hon. John
MANAGEMENT DISTRICT; THE F. Walter, U.S. Dist. Judge

GOVERNING BOARD OF SOUTH
COAST AIR QUALITY MANAGE-
MENT DISTRICT,

Defendants.

I, STEVE BRANSCUM, declare as follows:
1. I make. this declaration as my direct testimony in this case. [ have
personal knowledge of the facts stated in this declaration and if called upon to do so

I could and would testify competently thereto.

2. I am currently employed by BNSF Railway Company (“BNSF”) as

20814123 .4 1
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Group Vice President, Consumer Products, of the Marketing Department. In this
position, I am responsible for marketing, sales, and logistics for BNSF’s intermodal
and automotive traffic. Ibegan my career with the former Santa Fe Railway in
1980 in the industrial engineering department, where I held various positions in
Kansas City and Topeka, Kansas. In 1989, I was named General Director,
Intermodal Planning and Control, in Chicago, Illinois, when the Intermodal

Business Unit was formed. I moved to the position of General Director, Intermodal

"Equipment, in 1991; was appointed Assistant Vice President, Intermodal Equipment

and Hub Operations in 1992; became Assistant Vice President, Intermodal Hub

~ Operations for BNSF Railway, in Fort Worth, Texas, in January 1996; and Vice

President, Intermodal Marketing, in July 1996.

3. Ireceived a Bachelor of Science degree in Industrial Engineering from

1 New Mexico State University. I pursued graduate studies toward an MBA at the

University of Missouri and Washburn University and completed the Advanced

| Executive Program at the Kellogg School of Business of Northwestern University. -

I am a member of the Board of the Intermodal Transportation Institute at the

5’ University of Denver and a member of the Board of the Intermodal Association of

North America.
4, As I understand it, the South Coast Air Quality Management District

(“SCAQMD”) seeks to enforce a rule, Rule 3502, that would impose a strict 30-
minute limit on the amount of time freight railroad locomotives could idle under
certain circumstances in the South Coast Air Basin (which includes the Ports of Los
Angeles and Long Beach, much of the greater Los Angeles area, and the Inland
Empire). A parallel SCAQMD rule, Rule 3501, would impose time-consuming
record-keeping and electronic reporting requirements for every “idling event” that
takes place in the Air Basin. BNSF’s witness Chris A. Roberts has testified about
the interference with train operations and diminished BNSF system capacity that

could result if these rules were allowed to go into effect. The purpose of my
208141234 2
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testimony 1s to discuss the adverse marketing and financial impact that such
capacity limitations could have on BNSF’s interstate business—particularly its
intermodal business—and on the efficiency and productivity of the supply chain on
which so many of BNSF’s customers depend.

5.  1begin my testimony by describing the kind of freight rail traffic that

moves through the Air Basin. I then discuss that traffic’s dependence on efficient

| rail service, and the adverse effects that capacity limitations created by SCAQMD’s

rules would have on BNSF and its customers. Not only would they interfere with
BNSF’s business, but they would interfere with the efficient and productive
movement of hundreds of millions of dollars worth of goods across the country. If
SCAQMD’s idling regulations were not enjoined, and other local jurisdictions and
states are encouraged to adopt their own regulations interfering with rail operations,
the adverse impact on interstate commerce would be multiplied manyfold.

A Major Portion of Interstate Commerce in This Country Moves by Rail
Through the South Coast Air Basin

6. The Los Angeles metropolitan area is both a major producing and
consuming area in its own right and the gateway to a major portion of the
international trade that moves throughout the country. As usefully summarized in

the “Goods Movement Action Plan” issued by the State of California in September
2005:

The Los Angeles/Inland Empire Region (Los Angeles,
Orange, Riverside, San Bernardino, and Ventura
Counties) is the nation’s largest international trade
attractor and consumer, rivaled only by the New York
city/tri-state area. In the area covered by the Southern
California Association of Governments (SCAG), there are
more than 17 million people with more than 6.9 million
jobs, approximately 550,000 of which are directly related
to handling goods through the region (including Imperial
County). Thirty-seven percent of all U.S. containerized

20814123.4 3
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international trade moves through the region’s seaports.
[Exh. 15-6 at V-2-3.]

7.  Much of the international and interstate commerce moving through the
Air Basin moves by rail. This is particularly true of long-haul “intermodal” traffic.
Intermodal traffic is traffic that moves by more than one transportation “mode.”
For example, container ships docking at the Ports of Los Angeles and Long Beach
each contain thousands of containers of goods that can be moved from the Ports by
rail or truck, or both. Containers destined for the Los Angeles market are usually
moved by truck to local warehouses or distributivn centers in the area. The
majority of containers, however, contain goods destined elsewhere in the state or
the country. Trucks can and do carry much of this traffic as well. Trucks enjoy the
benefit of the interstate highway system and direct road access to every corner of
the country, while railroads are confined to the rail lines, yards, and other facilities
they construct themselves. Nevertheless, over longer distances, railroads have
significant advantages of scale that enable them to be competitive. A single |
“double-stack” intermodal train (with containers stacked two-high on each flat car)
can carry the equivalent of approximately 280 truckloads—with a two-man crew
and three times the fuel efficiency (and three times less emissions) per ton-mile as
truck movements. (See the Goods Movement Action Plan, Exh. 15-6 at V-24.)

8. When intermodal traffic moves by rail from the Ports of Los Angeles
and Long Beach, it may do so in several different ways. After being offloaded from
ships, containers may be loaded directly onto rail cars, which are combined to form
long-haul trains at on-dock terminals. Containers may also be trucked from the
Ports to rail yards in the Los Angeles/Inland Empire area and then transferred from
the trucks onto rail cars, which are combined to form long-haul trains at those
yards. Containers may also be trucked from the Ports to

consolidation/deconsolidation centers, where the goods in the “international”

20814123.4 4
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containers (usually 40-foot containers) are transferred to 53-foot domestic
containers and then trucked to rail yards for long-haul rail shipment. Domestic
containers or trailers may also be packed with goods produced in or trucked into the
Los Angeles/Inland Empire area, and trucked to rail yards for long-haul rail
shipment. (For simplicity, I focus here on containers imported through or packed in
the Los Angeles/Inland Empire area, but substantial export traffic also moves by
rail through the same area from all parts of the country.)

9.  The products packed in intermodal containers and trailers moving by
rail from the Los Angeles/Inland Empire area run the gamut from consumer goods
(e.g., consumer electronics like television sets, radios, cameras, and
telecommunications equipment; computers and accessories; toys, sporting goods,
and bicycles; furnishings like furniture, clocks, household and kitchen appliances,
apparel and household textiles, footware, food products); to finished machinery
used to manufacture goods or provide services in the United States (e.g., electric
apparatuses, photo machinery, business machinery, generators, transformers,
medical machinery, and the parts to maintain that machinery); to parts and products
used to manufacture goods in the United States (e.g., auto and truck parts,
semiconductors, industrial engines, pumps, compressors, boxes, belting, glass,
abrasives, chemicals, steel and other metal products); to products used to build
structures in the United States (e.g., shingles, molding, wallboard, cement); to
express packages containing everything from documents to consumer goods to-
industrial products. Other products moving by rail to and from the Los
Angeles/Inland Emf)ire area, often not moving in containers or trailers but in rail
cars suited to those particular products, include finished motor vehicles, grain and
grain products, lumber, coal, steel products, beverages, chemical products, plastics,
and petroleum products.

10.  The customers for these products are quite varied as well. They

include “big box” retailers like WalMart and Home Depot, automobile
20814123.4 5
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manufacturers like Ford and Toyota, furnifure companies like Ikea and Bombay, oil
companies like Exxon and Conoco, and clothing companies like JCPenney and The
Limited. BNSF also has as major customers companies like UPS, which relies on
BNSF for a wide range of package delivery services, J.B. Hunt, which works with
BNSF to provide integrated intermodal services to customers all over the country,
and Maersk, which provides the ocean shipping lég of much of BNSF’s intermodal
business.

Infrastructure Capacity Constraints and Customer Service Requirements
Place a Premium on Efficient Rail Service

11 Asthe U.S. economy has become increasingly integrated with the
global economy, the efficiency and capacity of the long-distance supply chains that
knit the trade system together has become increasingly important. Trade to and
from Asia alone has increased enormously, and much of that trade moves through
the Ports of Los Angeles and Long Beach. Because of the efficiency of long-haul

rail transportation, BNSF and other railroads have been able to gamer a significant

~amount of this increased traffic, which could otherwise move overland only by

truck.

12.  This increase in rail traffic has placed a premium on the most efficient
possible use of railroad facilities, equipment, and personnel. As discussed in the
declaration of BNSF’s witness Roberts, BNSF and other railroads depend on
largely fixed infrastructure to load and unload cars, make up trains, and move rail
traffic through the Air Basin and around the rest of the country. Many of the
terminals and rail lines necessary to handle that traffic are operating at or near the
limits of their capacity. Terminal switching operations and over-the-road service
are extremely sensitive to train delays. A delay in one train leaving an intermodal
yard, for example, can impede not only that train’s service, but the service of other
trains attempting to enter the yard, the switching of cars and making up of other

trains within the yard, the transfer of containers from trucks to rail cars, and the
20814123.4 6
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service of trucks bringing containers to and from the yard. Roberts conservatively
estimates that BNSF’s capacity to move traffic through the Air Basin could be
reduced by some 15-20 BNSF trains per day if SCAQMD’s idling rules were
implemented. If other localities and states adopted similar rules, the adverse effects
on the systemwide capacity of BNSF and other railroads would be substantially
magnified. |

13.  Such a decrease in rail capacity would not just adversely affect the
railroads but also the customers for rail service. When rail capacity is inadequate,
businesses dependent on rail service suffer. In fact, the ability of the naticn’s
railroads to meet the demand for rail service is a matter of such concern to the
federal Surface Transportation Board that in recent years the STB has required the
railroads to provide annual reports of how they plan to efficiently handle their
customers’ needs. The STB has singled out concerns about capacity constraints,
and the railroads have made substantial capital commitments and plans for
improving the velocity of the rail system to keep up with the demand for their
services. Nevertheless, as BNSF’s witness Roberts discusses, many of BNSF’s
facilities currently operate at or near the limit of their capacity. SCAQMD’s rules,
by diminishing the throughput capacity and productivity of the railroads’ facilities
and equipment, would work at cross purposes with the STB’s and the railroads’
efforts to meet their customers’ service and capacity requirements.

14. I will discuss further below the commercial problems that train delays
can create for BNSF and its customers, but it bears emphasizing here that the
effects of train delays on interstate commerce extend to truck and ship operations
on which BNSF’s customers depend, as well as to rail operations. For example, as
BNSEF’s witness Roberts explains in his declaration, the on-dock terminals at the
Ports of Los Angeles and Long Beach are highly susceptible to disruption arising
from train delays. When BNSF’s trains cannot efficiently remove containers off-

loaded from the docks, then either ships must sit in the harbor with their cargoes
20814123.4 7
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waiting to unload, or customers must attempt to substitute trucks for direct rail
service at the docks. The Ports’ facilities for truck service, however, are already
congested, as are the roads and freeways leading into and out of the Ports, and the
intermodal rail yards elsewhere in the Los Angeles/Inland Empire area with which
they connect. Adding more trucks to this already saturated situation slows down
service and increases costs and emissions for all concerned.

15. Of course, customers experiencing diminished rail service as a result
of train delays may opt to bypass rail operations altogether and use long-haul
trucking operations to fill their needs, but this is usually a decidedly more expensive
approach for the customer than long-haul rail service. Increases in the price of
diesel fuel and a serious shortage of long-haul truck drivers have recently combined
to drive trucking costs even higher. Furthermore, the Los Angles/Inland Empire
area is not the only area in the country suffering from highway congestion and
stressed highway infrastructure. The more long-haul traffic shifts from rail to truck,
the worse the highway congestion problem becomes, and the less capacity the roads
have to accommodate the needs of businesses and ordinary motorists who have no

choice but to use the interstate highway system.

The Adverse Impact on Interstate Commerce of Train Delays Arising From
the Imposition of Locomotive Idling Regulations Would Be Substantial

16. In this portion of my testimony, I discuss in more detail the kinds of
commercial disruption that BNSF and its customers suffer when the throughput
capacity of its equipment and infrastructure is reduced by train delays and -
diminished crew productivity. BNSF, like other railroads, incurs very high costs
for the infrastructure required to provide freight rail service. The more utilization
railroads can get out of their assets, the more they lower the average cost of their
service, the better able they are to compete for business, and the more they can

afford to plough back into the business to enhance their capacity. Lower utilization

20814123.4 8
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has the opposite effect. It raises average costs, makes it more difficult to compete
for business, and reduces the railroad’s ability and incentive to make further
investments to improve its capacity.

17.  Not only do railroads spend very large amounts on investments like
rail lines and yards, but those investments are effectively “fixed” and “sunk.”
Freight railroads cannot pick up and move their businesses if confronted with
unfavorable conditions. If the flow of rail business supporting a railroad’s
operations is disrupted or diminished, the railroad’s fixed costs do not go away.
When the contribution that the lost traffic made to help cover those costs and
provide revenues for reinvestment goes away, the railroad will seek to recover those
costs from the traffic that remains. Insofar as it succeeds in raising its rates, its
customers pay more for the transportation services they buy, which is ultimately
reflected in the costs of goods to consumers. If the railroad is unable to raise its
rates, it must economize however it can. Railroads are publicly traded companies.
They cannot invest in capacity improvements that do not meet their shareholders’
expectations of a reasonable overall return. State or local regulatory impediments
to efficient operation of the railroads’ equipment and facilities not only can reduce
the capacity of the equipment and facilities but act as a disincentive to additional
investment.

18. In the case of the idling regulations SCAQMD seeks to impose, the
loss of even one trainload of traffic is significant. As I mentioned above, a single
intermodal train carries the equivalent of around 280 trucks. BNSF has worked
hard to increase the average length of trains in the Air Basin, in order to get greater
utilization out of its equipment, crews, and facilities. For example, BNSF has
adopted a strategy of operating 8,000-foot container trains (more than a mile and a
half), whereas it operated 5,000-foot to 6,000-foot trains in the past. Other types of

trains have also gotten longer.
i REDACTED

Of course, many of
20814123.4 9
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the trains moving through the Air Basin are not intermodal trains, and the rates that
customers pay vary widely, depending on the particular commodities involved, the
length of the trip, and market conditions. But hundreds of thousands of dollars in
charges are typically involved with most long-haul BNSF trains originating in the
Air Basin. All of that revenue and the contribution that BNSF derives from this
traffic would be at risk each day for every train that did not move as a result of
SCAQMD’s idling rules.

19.  This is just an indication of the potential impact on BNSF arising from
such regulation in the Air Basin alone. The application of SCAQMD’s rules to all
railroads, and ihe spread of such regulation to other jurisdictions, would mean that
BNSF and other railroads could be deprived of additional substantial contribution to
their fixed costs. Moreover, the adverse commercial impact of lost rail capacity
would extend far beyond BNSF and other railroads.

20. Many of BNSF’s customers rely on “just-in-time” inventory processes
that require consistent and timely delivery of retail goods and manufacturing parts
to stock stores and keep their manufacturing plants in operation. By keeping their
stocks low and turnover high they reduce their inventory costs and enhance their
flexibility to respond quickly to demand for new products. If the rail system in the
Air Basin does not have the capacity to meet these and other customers’ needs, then
they may seek out other gateways for import or export (such as ports in Oakland,
California, Seattle/Tacoma, Washington, and Houston, Texas) and alternative rail
service to and from those gateways. The problem with those gateways, and the rail
yards and lines and streets and highways serving them, is that they too have
capacity problems. They do not have anything close to the port and supporting
intermodal rail transportation infrastructure that the Ports of Los Angeles and Long
Beach have, and they cannot handle a significant increase in traffic. Moreover, if
SCAQMD were permitted to implement the local idling regulations it has proposed,

there 1s nothing to prevent local authorities in other jurisdictions, including other
20814123.4 10
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port areas, from adopting similar regulations with similar adverse effects on rail
operations.

21.  Another alternative, as I discussed earlier, is for BNSF’s customers to
turn to trucks. Even when truck service is available to handle the traffic, it is almost
always more expensive. BNSF’s intermodal traffic through the Air Basin has
grown in significant part because it is more cost-efficient than trucking, and the
recent run-up in the cost of diesel fuel has widened that cost gap. (The cost of
diesel fuel has increased for BNSF as well, but rail transportation is so much more
fuel efficient per ton-mile than truck transportation that the comparative cost
increase is much greater for trucks than for railroads.) When the comparatively
high cost of recruiting, training, and retaining long-haul truck drivers is added in,
the additional cost of running some 280 trucks in place of a single train can be
significant. Highway congestion is also taking its toll on truck service, resulting in
longer trips, more fuel consumed, and more trucks and drivers required to handle
the traffic. In short, even assuming that alternative truck service is available,
diversion to trucks would adversely affect both the competitiveness and profitability
of BNSF’s customers—not to speak of the adverse environmental trade-off between
rail and truck traffic.

22. Ultimately consumers in this country pay for the kind of interference
with interstate commerce that would be caused by SCAQMD’s rules and any
copycat rules in other localities and states. Efficient supply chains are substantially
responsible for the ability of manufacturers and retailers across the country to keep
their prices low and respond quickly to technological change. On average, each of
the intermodal trains that runs through the South Coast Air Basin carries over $10
million worth of goods. If BNSF and other railroads cannot provide the level of
service upon which markets across the country have come to rely, then
manufacturers and retailers will either curtail their outputs and offerings or pay

more for alternative service. Either way, the consumer suffers from reduced
20814123.4 11
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choices, higher prices, or both.

23.  Export traffic would also be adversely affected by diminished capacity
in the Alir Basin. The competitiveness of American manufacturers and suppliers in
an increasingly global ¢conomy depends to a substantial extent on efficient supply
chains. If the costs of exports are driven up by a lack of efficient rail capacity to
handle their transportation, then export business will suffer, and jobs dependent on
that business will be lost.

24.  Thus, from the standpoint of interstate commerce, the irnplementation
of SCAQMD’s rules would have serious adverse effects across th:e “oard, BNSF
and other railroads would suffer from diminished capacity to provide the efficient
service their customers require. Not only would this cause the railroads significant
financial harm, but it would require their shipping customers to scramble to find
other ways to get their goods delivered. If they cannot find other ways, their output
will be reduced, If they can find other ways, those ways are likely to be more
expensive, which will make them less competitive and increase the costs to
consumers and exporters. Any diversion to trucks will also increase congestion on
the highways and result in significantly more fuel consumption and emissions than

rall transportation.

1 declare under penalty of perjury that the foregoing is true and corrzct.
Executed this 37 day of _&&7. 2006 in :

,,

STEVE BRANSCUM-
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA, WESTERN DIVISION

ASSOCIATION OF AMERICAN
RAILROADS, BNSF RAILWAY
COMPANY, and UNION PACIFIC
RAILROAD COMPANY,

Plaintiffs.

VS.

SOUTH COAST AIR QUALITY _
NAG. DISTRICT; THE
GOVERNING BOARD OF SOUTH
COAST AIR QUALITY MANAGE-
MENT DISTRICT,

Defendants.

CASE NO. CV06-1416 JFW (PLAXx)

DECLARATION OF H. RANDALL
WELCH

Trial Date: Nov. 14, 2006

Time: 10:00 a.m.

Place: Courtroom of the Hon. John
F. Walter, U.S. Dist. Judge

I, H. Randall Welch, declare as follows:

1. I submit this declaration as my direct testimony in the above-

captioned case. I have personal knowledge of the facts stated in this declaration

and, if called upon to do so I could and would competently testify thereto.

2. I am Vice President, Transportation for United Parcel Service, Inc.

20827675.1
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(“UPS”). Thave been a UPS employee for 35 years. I am currently responsible
for UPS’s Intermodal Operations and Control Center. This encompasses
operations, service, and design for rail operations, truck driver team operations,
and contract carrier (truckload) operations. I am also responsible for
transportation technology development and hub automation technology
development. Prior to being promoted to my current position in 2000, I held a
variety of transportation management positions with UPS, including Region
Transportation Manager in the North Central Region, Region Transportation
Manager in the Northeast Region, and Transportation Manager in Southeast and
Jertheast Texas.

3. UPS is the world’s largest package delivery company, delivering
more than 14 million packages a day to more than 200 countries around the world.
UPS employs approximately 400,000 people—340,000 in the United States and
60,000 internationally. UPS uses package cars, trucks, airplanes, and trains to
provide its package delivery services. UPS manages one of the largest ground
fleets in the world, with nearly 90,000 vehicles. UPS runs the world’s ninth
largest airline. Finally, UPS is one of the largest users of rail service in the
country.

4. UPS’s parcel network operates on a “hub and spoke” model.
Individual packages are gathered by truck, taken to hubs or “centers,” sorted by
destination and service category, and usually packed in trailers for delivery by
truck tractor to another hub for: (a) sorting and final truck delivery; (b) movement
by air to another hub for sorting and final truck delivery; or (c) movement by rail
to another hub for sorting and final delivery. For example, a parcel being shipped
from Wilmington, North Carolina, to San Francisco, California is picked up by a
driver and taken to the UPS center in Wilmington, where it is loaded on a trailer
and driven to the UPS hub in Raleigh, North Carolina. There, the package joins

packages from all over North Carolina, and is carried by truck to the Chicago Area
20827675.1 2
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Consolidated Terminal in Hodgkins, Illinois. It is then loaded onto a trailer and
sent by “trailer-on-flat-car” (TOFC) rail service to North Bay, California, where
the trailer is unloaded, forwarded to the delivery center, sorted, loaded onto the
delivery truck, and transported to its final destination.

5. UPS offers a variety of different service options to its customers and
there are numerous variations on the ways packages move through its system. All
of those ways, however, have one thing in common—efficiency. UPS uses the
mode, or combination of modes, that produces the necessary service at the lowest
cost. The on-time package delivery business is highly competitive. In addition to
the United States Postal Service, UPS faces competition from other private
delivery providers like Federal Express and DHL. If UPS cannot provide
competitive, quality service, its customers may choose other providers.

6. My particular responsibility at UPS is making sure that the
intermodal operations that UPS uses for much of its business can meet the
competitive schedules that are necessary for that business. UPS uses every major
railroad in the United States to provide the rail leg of at least some of its long-haul
business. In the western two-thirds of the country, UPS has the equivalent of
several trainloads of traffic moving every day on trains operated by BNSF
Railway Company and Union Pacific Railroad. UPS also uses the trains of
Norfolk Southern Railway Company and CSX Transportation, Inc. to handle some
of its business in the eastern third of the country. Finally, UPS also utilizes the rail
services of FEC, CN, and Kansas City Railroads.

7. BNSF, Union Pacific, and the Association of American Railroads
maintain that proposed regulations promulgated by the South Coast Air Quality
Management District related to idling would result in diminished rail capacity and
substantial train delays. They believe that the throughput capacity of BNSF and
Union Pacific could be diminished by as many as 30-40 trains per day. The kinds

of substantial train delays and diminished capacity they predict could have a
20827675.1 3
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serious impact on UPS’s rail operations.

8. UPS offers guaranteed package delivery times. When it says
packages will arrive, they must arrive, or our customers will find other providers
who can meet their commitments. Recently in the eastern United States, we found
that we were losing business to Federal Express and other package delivery
services because we could not meet their delivery schedules for ground services.
The reason was that, in some corridors, the eastern railroads could not consistently
provide the kind of intermodal service we needed to compete. Accordingly, we
redesigned our ground package network in the East to move significant traffic
volume off intermodal trains and onto long-haul trucks. We were not happy to do
that. It was costly to build up our truck fleet and to recruit and train the drivers for
long-haul service, and the cost to transport by truck is significantly higher than to
transport shipments by rail.

9. In the West, we have been able to maintain most of our intermodal
business against our competitors’ long-haul trucking offerings. However, the
trains have to operate on very tight schedules. For example, between Los Angeles,
California and Dallas, Texas, if a train carrying UPS’s trailers is one hour late, it
misses the sorting schedule at UPS’s Dallas hub and our packages arrive late to
our customers.

10. Sometimes we can adjust our sorting schedules to accommodate a
slower train schedule for one leg of a shipment, but that has adverse ramifications
for other legs of the shipment. That is exactly what happened earlier this year for
packages moving in trailers from Los Angeles, California that required sorting
first at our Dallas, Texas hub and then at our Memphis, Tennessee hub. Because
trains were unable to meet our Dallas sort schedule consistently, we adjusted our
operations to permit trains to arrive later and still permit us to provide competitive
service to customers in the Dallas area. However, that adjustment meant that some

packages that were destined for the Memphis area could not be sorted and
20827675.1 4
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reloaded in time to continue on by train to Memphis. Accordingly, we were
required to reorganize our service to move this traffic between Dallas and
Memphis by truck. The same thing could happen to the Los Angeles-Dallas traffic
if we cannot get consistent, timely train delivery under our current schedule. If
further, persistent delays developed, we may have no choice but to move each
trailer from Los Angeles to Dallas using two-man “sleeper” driver teams.

11.  Our Los Angeles to Portland, Oregon train service is similarly on a
very tight schedule. If we cannot get consistent, timely delivery by intermodal
train, we may be forced to use long-haul trucks to carry the trailers from Los
Angeles to Portland and back.

12.  Current railroad capacity constraints already impact our operations.
For example, UPS found it necessary for competitive reasons to drop the transit
time for some of our ground service from California to New York from five days
to four days. The UPS trailers had been moving by rail from Los Angeles,
California to Chicago, Illinois, and then interchanged with another railroad in
Chicago. Because of capacity constraints, however, the western railroad was
unable consistently to meet our requirements from Los Angeles to Chicago.
Accordingly, some of that traffic is now moved by teams of drivers from Los
Angeles to Iowa, where they meet another group of drivers who carry the trailers
the rest of the way to Chicago. The trailers are then loaded on an intermodal train
for the rest of the trip to our New York hub.

13. If additional capacity constraints are placed on the railroads, as
predicted under the implementation of the proposed regulations, or even if
additional delays are introduced, UPS may be forced to seek other transportation
options, including long-haul trucking, none of which are as cost-effective as
intermodal rail service. UPS uses the cost advantage it has with intermodal
service to keep the cost of its delivery services down and provide a quality service

to its customers at a good price. If UPS’s transportation costs are increased, then
20827675.1 5
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the cosf increases may have to be passed on to our customers.

14.  The bottom line is that, it is not only UPS and its customers that have
an important stake in seeing the railroads maximize the fluidity and capacity of
their operations in the South Coast Air Basin and elsewhere, but also the public at
large. When train delays result in capacity constraints for rail service, the traffic
will seek out other ways to move. In the absence of intermodal rail service which
is capable of addressing UPS’s capacity needs, as well as its needs for time-critical
deliveries, UPS will be forced to consider other transport options to remain
competitive, including the use of long-haul trucks. Unfortunately, such a shift will

likety result in higher costs of service, and ultimately higher prices to consumers.

I declare under penalty of perjury that the foregoing is true and correct.
Executed this _{ day of Mo 2006 in _ A+ |a-ta, GA

H. Randall Welch
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I, Mark P. Stehly, declare as follows:

1.  Isubmit this declaration as my direct testimony in the above-captioned
case. I have personal knowledge of the facts stated in this declaration and if called
upon to do so I could and would testify competently thereto.

2. I am currently the Assistant Vice-President, Environment and
Research and Development, for BNSF Railway Company, 2500 Lou Menk Drive,
Fort Worth, Texas 76131. I have had thirty-three years of railroad enviroﬁmental
engineering and hazardous materials experience. I worked with the Burlington
Northern Railroad from 1972 to 1982, and then with the Atchison Topeka and
Santa Fe Railway Company"f.rom 1982 to 1995, which then merged into the BNSF
Railway Company in 1995. I have worked for the BNSF Railway Company from
1995 to the present. I have obtained a BS in Forestry from the University in -
Minnesota in 1970, an MS in Water Resources from the State University of New
York at Syracuse University and a BS In Civil Engineering from the University of
Minnesota in 1981. Thave written several papers on train resistance published in
American Society of Mechanical Engineering Proceedings. Other articles include
treatment and disposal of wastewater sludges and groundwater contamination at
railroad facilities. I contributed to the Association of American Railroads’
Hazardous Materials Symposium on Handling Distressed Tank Cars and AAR’s
First Hazardous Materials Seminar. I authored a paper entitled “Energy and
Environment: The Railroad Perspective” for the National Research Council’s
Transportation Research Board. I am BNSF Railway Company’s primary
representative for the railroad industry effort on locomotive emission regulations.

3. My responsibilities at BNSF include supervising the railroad’s
Environmental and Hazardous Materials division, representing the railroad before
federal, state, and local environmental bodies, managing the railroad’s compliance
with its environmental obligations, and directing the railroad’s research and

development of infrastructure, rolling stock, and new materials. I also regularly
28692652.3 -1-
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@ @
work with the Association of American Railroads (“AAR”) on environmental
matters.

4.  In addition to having worked on environmental matters generally in
the railroad industry for 33 years, I have been specifically involved for 23 years in
managing environmental issues for BNSF (and its predecessor companies) in
California. This includes working with the California Environmental Protection

Agency (“Cal/EPA”) and the California Air Resources Board (“ARB”) on

statewide issues, including the development of statewide emission control plans and

mobile source emissicn control measures and with air quality management districts, | -

ports, cities, and counties on issues of regional or local concern. Ihave provided: - |..~

ARB with BNSF’s statewide rail operation emission inventory for their inclusion in
the mobile source portion of the State Implementation Plan. I have been directly
involved in the development and implementation of the ARB/Railroad Statewide
Agreement—~Particulate Emissions Reduction Program in California Rail Yards
(the 2005 MOU™). I, my staff or representative, have also attended California
legislative hearings on proposed legislation which would have impacted BNSF rail
operations. Finally, I have been directly involved in numerous meetings and
hearings regarding the subsequent adoption by the South Coast Air Quality
Management District (“SCAQMD”) of SCAQMD’s Rules 3501, 3502, and 3503
that are at issue in this proceeding. I have seen and am familiar with these Rules.
Attached hereto as Exhibits 1 through 3 are true and correct copies of SCAQMD’s
Rule 3501, 3502 and 3503, respectively. Attached hereto as Exhibit 4 is a true and
correct copy of the 2005 MOU.

5.  Inthis declaration, I first discuss the interstate nature of railroad
operations, the comparative environmental impacts of rail operations, and the
limitations on use of “altemative technologies” to reduce locomotive emissions. I
then discuss the railroads providing statewide rail operation emission inventories to

ARB for ARB’s inclusion in the State Implementation Plan. I also discuss the
28692652.3 2-
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railroads paru'cip(ation in ARB hearings to consider and adopt emission control
plans relating to mobile sources and the consideration and adoption of mobile
source emission control measures. I then discuss the background and specifics of
the various voluntary statewide initiatives that BNSF and other railroads, with the
cooperation and assistance of the ARB and other state agencies, have undertaken to
help reduce emissions from rail operations in California. I will then discuss’
SCAQMD’s failed legislative attempts to expand its jurisdiction to include mobile
sources. Following that, I discuss SCAQMD’s adoption of Rules 3501, 3502, and
3503, and I discuss the costs and adverse effects on BNSF of SCAQMD’s Rule
3503. (The separate Declarations of Chris Roberts and Dougias W. Wilis discuss
additional adverse operational and safety impacts of Rules 3501 and 3502.)
Finally, I discuss in gVeneral why it is critical for railroads to have uniform operating
rules and training requirements for crews, and why a patchwork of different
operational requirements in different air districts, municipalities, and other
jurisdictions would seriously handicap BNSF’s 6peratjons.
The Nature of Interstate Rail Operations

6.  BNSFis the second largest of seven “Class I” freight railroads in

North America. Union Pacific Railroad (“UPRR?”) is the largest. BNSF and UPRR

are the only Class I railroads operating in California. There are other, much

smaller, railroads operating in California, often providing local switching or
terminal services to BNSF and UPRR. Two such railroads, Pacific Harbor Line
(“PHL”) and Los Angeles Junction Railway Company (“LA Junction) operate in
the South Coast District. (LA Junction is a wholly owned subsidiary of BNSF.)

7. BNSF, like every other Class I railroad, provides freight service across
multiple state and local jurisdictions. BNSF operates in 28 states in the West and
Midwest. It is the product of some 390 predecessor companies that were merged or
acquired over the past 150 years to form a unified interstate system. Through

interchange arrangements with other railroads, BNSF offers rail service throughout
28692652.3 3.
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North America. Through intermodal arrangements with maritime and trucking
companies, BNSF offers international “intermodal” service as well as service to
communities and shippers that are not rail-served.

8.  Most rail freight business in the United States is interstate business,
originating in one state and terminating in another. That is true in California as
well. The majority of the traffic originates or terminates (or both) outside
California. In the South Coast Air Basin (the “Basin”), a substantial percentage of
that interstate business is intermodal traffic moving in containers to destinations
across the country. The Basin’s seaports constitute the nation’s largest gateway for
such traffic, which can move across the couutry gither by long-haul truck or by
intermodal train. Attached hereto as Exhibit 5 is a true and correct copy of a chart
produced by the U.S. Department of Transportation showing rail intermodal traffic
flows in the United States in 2002 that provides a good illustration of the interstate
nature of this business.

9.  BNSF and other railroads compete head-to-head for overland business
with trucks, which carry the majority of long-haul merchandise freight business in
the United States, and in California. Unlike freight railroads, which must build and
maintain their own rail infrastructure, trucks use the public highway system, which
gives them a significant competitive advantage. Railroads can compete more
effectively with trucks over longer distances, but only by getting the most efficient
possible use out of their equipment, crews, yards, and rail lines.

10.  One key to efficient rail operations is efficient use of locomotives,
particularly the long-haul locomotives that do the lion’s share of hauling interstate
traffic. BNSF, like other Class I railroads, maintains fleets of long-haul
locomotives that operate around the clock and that can be used anywhere on the
railroad’s system that they are needed. Locomotives are expensive to buy and
maintain. Only two companies manufacture most of the locomotives used in the

United States, and only about 750 new locomotives are manufactured for use in this
28692652.3 4- :
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country each year. A new long-haul locomotive costs upwards of $2.5 million. It
is crucial that they be operated as many hours of the day as possible and used as
efficiently as possible. This means that they are allocated wherever the need is
greatest. They cannot economically be assigned in perpetuity to a particular
service. BNSF and other railroads not only regularly move locomotives around
their own systems, but they have arrangements that permit them to use each other’s
locomotives where that is the most efficient means to handle the traffic.

11.  As a general matter, segmentation of a railroad’s locomotive fleet into
multiple geographic areas would be very burdensome for the railroads because of
the very high capital costs of the additional locomotives needed to establish area- -
specific locomotive fleets, creation of inefficient operations, and delay of time-
sensitive customer shipments. Most of the line-haul locomotives opefating to,
from, and through California and the Basin are “interstate” locomotives that cannot
economically or efﬁéiently be segregated by geographic region. Nor can they
economically be taken off line for retrofitting to install idling-control devices
except as part of long-term programs t.hét combines such retrofitting with other
major repairs and remanufacturing. In some cases, however, BNSF has fleets of
locomotives based in a geographic region that are used to provide shorter hauls of
trains and tend to stay in that area. The so-called “intrastate” fleet of locomotives
described in the 2005 MOU are of that type. They are defined as locomotives that
spend over 90% of their time in California. They are just as heavily used as the
“interstate” locomotives, but they normally operate only within the state.

Efficiency and Environmental Impact of Rail Operations

12.  As with every other form of motorized transport—including trucks,
ships, and automobiles—rail transportation has environmental impacts. However,
railroads provide the most efficient, safest, and most environmentally friendly form
of overland transportation. That is why the policy of the State of California is to

increase the use of rail service in the state. Attached hereto as Exhibit 6 are true
28692652.3 -5-
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and correct copies of excerpts from the State of California’s “Goods Movement
Action Plan,” dated September 2005, confirming that “[i]ncreasing the use of rail is
essential to reducing traffic congestion, reducing and improving emissions and
providing more efficiency in the flow of goods in California.” Ex. 6 at VI-20. The
evidence is clear:
In terms of air quality, fuel efficiency and manpower, railroads are . . . the
most efficient means of transporting freight. ... Locomotives are three times
more fuel-efficient than trucks. Railroads are also a key to reducing highway
congestion. One intermodal train can take up to 280 trucks off the highway.
[Ex. 6 at V-24.} ‘ T ST
The EPA estimates that “locomotives are on the order of three times cleaner than
trucks on an emissions per ton-mile basis.” 69 Fed. Reg. 6366, 6368 (1997).
13.  The two types of emissions of greatest concern to the state and to

SCAQMD are nitrogen oxide (“NOx") and particulate matter (“PM”). The

contribution that trains make to these types of emissions is relatively small.

- Attached hereto as Exhibits 7 and 8 are two charts that summarize the ARB’s

calculations of the percentage contribution made by rail operations to NOx and PM
in the Basin in 2005. It is 3.5% for NOx and 0.8% for PM. These charts also show

the relative emissions contributions made by other heavy-duty mobile sources, and

" how the relative contribution has changed since 1995, and is projected to change in

2010. These data are drawn from the ARB’s Almanac Emission Projection Data,

available at www.arb.ca.gov/app/emsinv/emssumcat.php (2005). Since locomotive

idling contributes only a part of the emissions made by rail operations in the Basin,
the percentage of NOx and PM emissions contributed by locomotive idling in the
Basin is even less than 3.5% for NOx and 0.8% for PM.

14.  AsIdiscuss further below, part of the reason that railroad operations
make such a low contribution to NOx and PM in the District is that the railroads

have been working with U.S. EPA and the ARB for some years to support
28692652.3 -6-

DIRECT TRIAL TESTIMONY DECLARATION OF MARK P. STEHLY




© 0 Y AN DA W N e

NS 2R v T (R G R |G R NG I N Y -
® I L R U0 A S o eldaarmde s

locomotives. They can only buy what is commercially available, and significant

| changes in locomotive engine technology often take many years to develop.

- the mid-1990s.) Engine technologies cannot be quickly and simply “scaled up,”

 particularly when it comes to the demands of large line-haul locomotives, which

 typically move a few rail cars at a time, at low speed, can more readily adopt newer
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locomotive technologies that reduce emissions and to make voluntary agreements
regarding a wide range of programs to further reduce emissions. There are
significant limitations, however, to the railroads’ ability to implement commercially

practicable locomotive engine technologies. Railroads do not manufacture

15. Typically, significant locomotive technological changes “cascade
down” from automotive applications to truck applications, to offroad applications,
such as construction equipment, and then to locomgtive applications. (Electronic
fuel injection, for example, was introduced into the auto market in the early 1980s,

entered the truck market in the late 1980’s, and entered the locomotive market in

must be capable of pulling the equivalent of 250-350 truckloads of traffic at high

speed and over significant mountain grades. Smaller switcher locomotives, which

technologies. BNSF, for example, has been experimenting with switcher
locomotives that run on liquefied natural gas, and various “hybrid” and ‘‘gen-set”
switcher locomotives have entered the market and show significant promise in
helping to reduce emissions over time.

16. Not only do new locomotive technologies take years to develop, but
neither BNSF nor any other railroad can swap out their locomotive fleets every time
there is a new development in locomotive engine technology. Locomotives cost
millions of dollars apiece and typically have a useful life of upwards of 40 years or
longer. They represent one of the largest investments that BNSF makes in rail
equipment, and they cannot be retired or remanufactured except as they near the
end of their useful life and retirement becomes economic. Thus, once a new

technology becomes commercially available, the introduction of new models of
28692652.3 -7-
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locomotives incorporating that new technology must be phased into the railroad’s
locomotive fleet over many years. No other approach is economically feasible.

17. Locomotive idling reduction is a technology that has recently been
included on new locomotives. Aftermarket systems are available for older
locomotives; however, the integration of newer systems with older locomotives is
complicated by the reliance of newer systems on computer power that is often
lacking in earlier generations of locomotives. “Start-stop” systems generally
operate by monitoring the time that a locomotive at rest has been idling and shut
down the engine laftci‘ a preset time if the ambient temperature is sufficiently high
and water temperature, air brake pressure, and battery charge are sufficiently high.
(Most locomotive engifxes do not use anti-freeze; accordingly, absent a separate
heater, they cannot be shut down if the temperature falls below 40 degrees
Fahrenheit. Air brake pressure for the entire train is also maintained by the
locomotive engine, and pressure gradually “pleeds” out of the lines when'the engine
is turned off, unless there is an auxiliary power source.) If water temperature, air
brake pressure, or battery charge fall below acceptable levels, the idling reduction
device will restart the engine. These systems generally do not maintain the
Iocomotive’é HVAC systems, lighting, or communications systems. Other, more
expensive systems use auxiliary power units that provide those functions as well as
maintaining water and oil temperature, air brake pressure and battery charging.
However, with limited capital available, BNSF must weigh the additional
functionality of these systems against the constraints their extra cost places on the
number of locomotives that can be retrofitted.

18. BNSF and other railroads have been experimenting with a variety of
aftermarket idling reduction devices to determine where and when they are safe and
cost effective, and how retrofitting can be accomplished without disrupting the
railroad’s operations. BNSF cannot take all of its interstate locomotives off-line for

the installation of aftermarket idling reduction devices without serious disruption of
28692652.3 -8-
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service to their customers and loss of business. It is a major and costly undertaking
to retrofit entire fleets of locomotives with a new technology.

(a) BNSF must confirm, first, that the technology works in a wide range
of applications. Climactic conditions and terrain vary widely across BNSF’s
system, and BNSF’s locomotives, as I discussed above, must be able to operate
anywhere on its systém. (

(b) Second, BNSF must confirm that the technology does not compromise
safety or locomotive performance. Brake pressure in particular is a critical aspect
of safe train operations, and BNSF must be completely convinced that the
iechinology it adopts will not degrade train safety.

(c)  Third, locomotive performance is vital to economic operation of the

railroad. If a technology interferes, for example, with optimal engine function, it

(d)  Fourth, BNSF must adopt as uniform a technology as possible.
Maintenance must be capable of being provided anywhere on BNSF’s system using
uniform procedures and training.

(e)  Fifth, BNSF must make sure that the technology is durable and will
not create maintenance problems that outweigh its benefits. If BNSF commits to a
particular technology or a particular vendor that later proves unreliable or
ineffective, it may be required to incur the high cost and disruption of starting over
with a different technological application.

(f)  Sixth, BNSF must assess the extent to which retrofitting can be
accomplished during regular locomotive maintenance cycles, so as to minimize the
downtime of motive power needed to serve our cust'omer;. Locomotives are in
short supply, and BNSF cannot afford to have any locomotive out of service longer
than absolutely necessary.

(g) Seventh, BNSF must be sure that the idling reduction technology is
286926523 9-
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easily operated by crews, so that they are not deterred from using it, and that the
technology is easily disabled when necessary for performance or safety reasons.

19. The bottom line is that the decision whether and when to install an
idling reduction technology cannot be made quickly. It can take years to test the
technologies and assess the factors I have just described. BNSF has every interest
in making the right decisions. It is possible that BNSF could realize savings in fuel |
and maintenance costs from the adoption of an idling reduction technolog’y, as well
as helping to reduce locomotive emissions. But the evaluation process cannot be
rushed, and neither can a reasonable schedule for retrofitting. As I discuss below,
BNSF and UPRR have been willing to make some voluntary commitments with the |
ARB to a three-year program of installing locomotive idling technology on
“intrastate” California locomotives that in our judgment is practicable, and BNSF
intends to use the information and experience it gains from that program to help it
decide whether and when to install such a technology on locomotives in its national |
fleet.

20. In the meantime, with or without idling control technology, rail
transportation remains by far the most efficient and environmentally friendly form
of overland freight transportation. If individual jurisdictions like SCAQMD were
permitted to dictate to the railroads when and where they must adopt new
technologies—or to impose onerous data collection, reporting requirements, and
operating controls on the railroads for failing to adopt such technologies—such
intrusive, disruptive, and costly requirements would adversely affect both the
economy and the efficiency of the railroads’ performance.

The Railroads Providing Statewide Rail Operation Emission Inventories to
ARB for ARB’s Inclusion in the State Implementation Plan,
21.  Representatives of the ARB have requested me to provide to ARB,

BNSF’s state wide rail operation emission inventory, so they can prepare the

mobile source portion of the 2007 State Implementation Plan. This is consistent
28692652.3 -10-
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. program to reduce emissions from cargo handling equipment at ports and rail
intermodal terminals. In the staff report for this regulation, ARB described this

_program as one of several such statewide regulations, and specifically stated that
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with past requests from the ARB, and is the typical procedure followed during the
preparation of prior State Implementation Plans, and I have provided the

information to them.
The Railroads Participation in ARB Hearings to Consider and Adopt Emission

Control Plans Relating to Mobile Sources and the Consideration and Adoption

of Mobile Source Emission Control Measures.

22. I, my staff or representative, have participated in ARB hearings where

the ARB has considered and adopted mobile source emission control measures,

hereto as Exhibits 40¢-2, 400-3 and 400-4 are true and correct copies of excerpts
enacting such measures.

The California Cargo Handling Equipment Rule. This rule, which was
proposed and approved by the ARB on December 8, 2005, established a statewide

local air districts are not authorized to adopt requirements for equipment subject to
this regulation:

“The ARB is responsible for implementation and enforcement of the

proposed regulation. Districts are not authorized to adopt requirements for

equipment subject to the proposed regulations.” [Ex. 400-3 at 1-3.]

The Marine Auxiliary Engine Rule. This rule implemented a statewide
approach to regulating auxiliary engines on large merchant ships calling at
California ports. ARB clearly recognized the need and preference for a unified
statewide approach over local regulations:

“BE IT FURTHER RESOLVED that the Board hereby urges the districts to

support a single statewide regulation for diesel auxiliary and diesel-electric

engines on oceangoing vessels.
28692652.3 -11-
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- considered and adopted a plan which addresses mobile source emissions at ports

| including those associated with ships, trucks, cargo handling equipment, and
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BE IT FURTHER RESOLVED that the Board directs the Executive Officer

to enforce the approved regulation on a statewide basis, precluding the need

for enforcement by individual districts and ensuring uniform implementation

of the regulation.” [Ex. 400-4 at 8.]

ARB’s Transport Refrigeration Unit (TRU) Rule. This rule, which regulates
auxiliary diesel engines used for mobile refrigeration on rail boxcars, shipping
containers, and trailers attached to trucks, and trucks, also follows a statewide
approach to regulating moving sources. As stated in a response to a comment in its
Final Statement of Reasons for Rulemaking:

“Local air districts have no direct role in enforcing any of the provisions of

the regulation.” [Ex. 400-2 at 38.]

I have heard the SCAQMD, which was also present at many of these

hearings, submit comments to the ARB on these proposed measures. These

I also attended ARB hearings regarding the adoption of the Emission
Reduction Plan for Ports and Goods Movement in California, whereat the ARB

locomotives. Attached hereto as Exhibit 404 is a true and correct copy of the
Emission Reduction Plan for Ports and Goods Movement in California. As
recognized by the ARB in the Emission Reduction Plan for Ports and Goods
Movement in California:
“Federal law limits the ability of states and local jurisdictions to control
locomotive emissions, or to enforce rules that affect national railroad
transportation. Due to these statutory restrictions, states and local agencies
have limited authority to require the reduction or mitigation of emissions

from locomotives....Because of federal preemption, the establishment of

28692652.3 -12-
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aggressive national locomotive emission standards is essential.” [Ex. 404 at
95, 101.]
The Railroads’ Voluntary Agreement to Emissions-Reduction Programs
23. TFreight railroads operating in California have long been supportive of

efforts to reduce locomotive emissions. Working with the AAR, BNSF and UPRR
in the mid-1990’s were heavily involved in supporting the U.S. EPA’s development'

and implementation of new national locomotive emission standards consisting of
several tiers (“Tier 0,” “Tier 1,” and “Tier 2”), with increasingly rigorous emissions
standards applied to locomotives manufactured or remanufactured after certain
dates. (Attached as Exhibit 9 is U.S. EPA’s June 29, 2004 Notice of Proposed
Rulemaking regarding new Tier 3 requirements, which summarizes U.S. EPA’s
prior regulations in this area.) EPA promulgated each of these emission standards
to “achieve the greatest degree of emission reduction achievable through the
application of technology which the Administrator determines will be available for
the locomotives or engines to which such standards apply, giving appropriate
consideration to the cost of applying such technology within the period of time
available to manufacturers and to noise, energy, and safety factors associated with
the application of such technology.” Clean Air Act § 213(a)(5). When fully phased :
in, these emission standards will reduce NOx emissions from locomotives by nearly
two-thirds, and PM and hydrocarbon (HC) emissions by half. Ex. 9 at p. 15. 1
have participated in the recent Tier 3 rule making hearings. During the course of
those hearings I have learned EPA is considering addressing locomotive idling
emissions.

24. In addition, in 1998 BNSF and UPRR entered into an agreement with
the ARB—the Memorandum of Mutual Understandings and Agreement, South
Coast Locomotive Fleet Average Emissions Program (“1998 MOU”), a true and
correct copy of which (without appendices) is attached hereto as Exhibit 10. The

1998 MOU commits BNSF and UPRR to accelerate the reduction of locomotive
28692652.3 -13-
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NOx emission in the South Coast air basin. In the 1998 MOU the parties
recognized that the U.S. EPA had specified in its Final National Locomotive Rule
that Section 209 of the Clean Air Act preempted mandatory locomotive fleet
average emission standards, because “[a] patchwork of different state and local
programs would be an inefficient, costly, and time-consuming disruption of

interstate commerce.” Ex. 10 at 4-5 (citing 62 Fed. Reg. 6366, 6368 (February 11,

6600) that are not considered to be “new” for purposes of Section 209 and therefore |
subject to federal preemption. Nevertheless, BNSF and UPRR voluntarily agreed
to a ground-breaking fleet average target for locomotive emissions in the South
Coast air basin:

In essence, this fleet average requirement repreéents the most aggressive

scrappage and replacement program of any transportation source in the

[South Coast air basin] . . . . It would lead to an overall emission reduction

of 67 percent by 2010.1
California State Implementation Plan for Ozone, Vol. II: The Air Resources
Board’s Mobile Source and Consumer Products Elements, App. B, at B-20
(November 15, 1994). A true and correct copy of relevant excepts from this
document are attached hereto as Exhibit 11.

25.  The 1998 MOU designated the ARB as the sole agency responsible for
enforcement of the emissions obligations undertaken by the railroads. Ex. 10 at 24.
Further, the 1998 MOU contains a “release clause” permitting the railroads to
terminate the MOU if, among other things, the State of California or any of its
political subdivisions attempted to establish rules setting locomotive emission
standards, locomotive fleet average standards, or any requirement applicable to
locomotives or locomotive engines and within the scope of preemption established
by EPA in its Final National Locomotive Rule. Exh. 10 at 30-31.

26.  The railroads faithfully carried out, and continue to carry out, their
28692652.3 -14-
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obligations under the 1998 MOU. Moreover, the railroads in 2000 created an end-
user research and development program for new technologies and in 2001 provided
$5 million in funding for particulate trap research at the Southwest Research
Institute. As noted earlier, the railroads are also funding and demonstrating new
technologies, including testing differént idling-reduction systems and testing new
switch engines using LNG fuel, new “gen-set” truck engine technologies, and
“hybrid” technologies. Further, in 2005 the railroads entered into a comprehensive
new voluntary agreement with the ARB—the ARB/Railroad Statewide Agreement,
Particulate Emissions Reduction Program at California Rail Yards (the “2005
MOU™) (Ex. 4)—ithat commits the railroads to a comprehensive program of
emissions reduction activities (“program elements’) throughout the state.

27. The program elements in the 2005 MOU include commitments by the‘

railroads:

(1) to limit non-essential idling to locomotives (not to exceed 60
consecutive minutes);

2) to inst;clll auntomatic idling-reduction devices over a three-year period .
on “intrastate” locomotives based in the state;

(3) to establish a statewide visual emission reduction and repair program
which includes the identification and repair of locomotives with
excessive visible emissions;

(4) to maximize the use of low-sulfur fuel in locomotives;

(5) to prepare emissions inventories and collect rail-yard specific data for
designated rail yards;

(6) to cooperate with the ARB on its development of health risk
assessments for those yards;

(7) to evaluate with the ARB risk mitigation measures for those yards;

(8)  to develop compliance reporting and program review protocols; and

) (9) to be subject to penalties for failure to meet the various program
28692652.3 -15-
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® @
requirements.

28. Like the 1998 MOU, the 2005 MOU contains a “release clause” that
permits the railroads to withdraw from participation in a program element if the
ARB or another entity, like SCAQMD, adopts or implements a law or regulation
that covers the same subject matter. Ex. 4 at 17. The reasons for this key “release
clause” provision were straightforward. BNSF and UPRR were prepared to agree
in the MOU to major emissions reduction programs statewide, which neither the
ARB nor any other state or local entity could otherwise impose; but the railroads
needed protection against being whipsawed by having io comply with-both
voluntary and involuntary programs in the same area, and they needed protection
against the possibility that they could be. subjectéd to different requirements in
different parts of the state. "

29.  The railroads have been diligently complying with the 2005 MOU
since its June 30, 2005 effective date, including working with individual air districts
to develop protocols for implementing the 2005 MOU in their districts. For
example, the railroads have recently entered into an Implementation Protocol with
the San Joaquin Valley Unified Air Pollution Control District, a true and correct
copy of which is attached hereto as Exhibit 18. The ARB estimates that when fully
implemented the 2005 MOU will achieve a 20 percent reduction in locomotive
diesel particulate matter emissions near rail yards across the state. “Reducing
Locomotive Emissions: New Actions Agreed to by UP and BNSF Railroads”
(August 2005), a true and correct copy of which was obtained from the ARB’s
website and is attached hereto as Exhibit 12.

SCAQMD’S FAILED LEGISLATIVE ATTEMPTS TO EXPAND ITS
JURISDICTION TO INCLUDE MOBILE SOURCES
30. During the past few years, I have attended California legislative

hearings addressing draft legislation, proposed or endorsed by SCAQMD, which

would have expanded SCAQMD's authority beyond stationary sources to mobile
28692652.3 -16-
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sources. None of the proposed Legislation passed into law. Some of the bills
included: AB 1063 (Firebaugh) in 2003-2004 (would have given the SCAQMD
broad regulatory authority over port-related and goods-movement related mobile
emission sources) (Ex. 411); SB 1397 (Escutia) in 2003-2004 (would have granted
SCAQMD authority over non-road diesel engines) (Ex. 413); SB 459 (Romero) in

locomotive emission mitigation program) (Ex. 410); and AB 1101 (Oropeza) in
2006 (would have given SCAQMD authority over diesel 'hot spots' such as rail
yards, ports, and airports) (Ex. 412). As noted in each of these Exhibits, each one
of these proposed measures failed in the Staic Legislature.
SCAQMD’s Oi)nosition to the 2005 MOU
nd Pursuit ot 1ts Own Kegulatory Agenda.

31. Despite the railroads’ demonstrated readiness to work with the state to

achieve substantial emissions reductions By voluntary agreement, SCAQMD
opposed the 2005 MOU, and actively sought to have tﬁe ARB rescind it. Although
the more comprehensive MOU provides broader emissions reduction benefits than
the rules that SCAQMD planned to adopt——?md provides them statewide, in every
air district—SCAQMD was not satisfied with every aspect of the MOU’s program
elements. SCAQMD also objected to the release clause in the MOU, since it would
permit the railroads to withdraw from participation in a program element of the
MOU statewide if SCAQMD or another jurisdiction adopted and implemented a
law or regulation that covers the same subject matter. The ARB gave ample
consideration to SCAQMD’s position. However, after receiving comments and
conducting public hearing in both Los Angeles and Sacramento, to allow both
opponents and supporters of the 2005 MOU to express their views, the ARB did not
rescind the agreement. It continues to work with the railroads to carry out the
programs to which they agreed.

32.  SCAQMD was still not satisfied. It continued to conduct regulatory

28692652.3 -17-
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® @
proceedings to adopt and implement a quartet of regulations aimed at railroad
operations and facilities in the South Coast District that SCAQMD has
denominated “Regulation XXXV.” The individual Rules in that Regulation are
Rules 3501, 3502, 3503, and 3504. All are aimed at directly regulating the

railroads. BNSF, along with UPRR, the AAR, L A Junction, and PHL, actively
participated in SCAQMD’s proceedings and repeatedly advised SCAQMD that its

33. As mentioned above, { participated in the fule-'making process for Rules

“unattended” locomotives, when a train has two or more locomotives in the consist,
any locomotive that does not have a crew aboard is considered “unattended” for
purposes of Rule 3502. Thus, even if the lead locomotive is attended, other
locomotives in the consist, which typically do not have active crews aboard, would be
subject to shutdown. This information provided by SCAQMD appears consistent with
the definition of “unattended” found in Rule 3502(c)(16) which states that
“UNATTENDED means whére no crew member is on board a locomotive.”

I personally took part in hearings before the SCQAMD Board and meetings
with SCAQMD staff to stress the multiple problems with their proposed rules, to no
avail. The following comment by one of the Board members at one hearing,
concerning Rule 3503, was unfortunately symptomatic:

I know it’s going to be a tough job to bring these railroads to their knees, and

have them cooperate with us to clean up our air. And I'm fully cognizant of

the fact that the AQMD doesn’t have the authority to regulate railroads. But
we’ll just keep pecking at you and pecking at you until we get our way.
Partial Transcript of October 7, 2005 SCAQMD Board Hearing, a true and correct

copy of which is attached hereto as Exhibit 13 at 1. (The hearing is available at
28692652.3 -18-
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http://www.agmd.gov/agmd/webcast/webcast_calendar.htm). In the same vein, at
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4 and 2. These rules effectively attempt to force the railroads to install idling- -

4 reduction devices on all locomotives that the railroads operate in the District.

the hearing on rules 3501 and 3502, another Board member is reported to have said:
“I’d rather take a position and get sued and dance around it . . . We can definitely
do better. . . . I think we do need a statewide standard, but it should be to the higher
standard we’re trying to adopt—not a lower standard.” “Expected Railroad Suit
Over South Coast Idling Rules Clouds MOU,” INSIDE Cal/EPA (February 10,
2006), a true and correct copy of which us attached hereto as Exhibit 14,

34. SCAQMD adopted Rules 3501 and 3502 on February 3, 2006. Exs. 1

Under Rule 3501, a railroad must agree to a timetable to install idling-control
devices on all locomotives, whether “intrastate” or “interstate” (Ex. 1, § (), or it
must use only locomotives with a technologically unattainable “alternative
technology” (Ex. 1, §§ (c) (1) and (f)), or it must record every “idling event’ of
more than 30 minutes and provide weekly and annual reports of tho_ée “events” (Ex.
1, 8§ (d) and (e)). In addition to recording and reporting idling events, absent a
plan approved by SCAQMD for installing anti-idling devices or using “alternative
technology,” starting April 4, 2006, the railroads must submit an extensive report to
the SCAQMD of every locomotive in their fleets that has made even one trip
through the District in the preceding calendar year, including details about the type
of service the locomotive performed, when it was manufactured or remanufactured,
what emissions control devices it has, whether it is equipped with a GPS tracking
device, and the method the railroad intends to use to. record “idling events” for that
locomotive. Ex. 1, § (e)(2).

35.  Rule 3502 provides further coercive “inducement” for the railroads to
install idling-reduction devices on all their locomotives. Under that rule, if a
locomotive is not equipped with an idling-reduction devices intended to shut down

the locomotive after 15 minutes (Ex. 2, § (d) (1)), or if the railroad does not submit
28692652.3 - -19-

DIRECT TRIAL TESTIMONY DECLARATION OF MARK P. STEHLY



O 00 N N R W

DR ON NN N N -
I I NV S N S e R I < - N T N R SR e

Exh. 11
page 21 of 27

an Emissions Equivalency Plan for each locomotive demonstrating an alternative
emissions reduction scheme (Ex. 2, § (e)), the railroad operating the locomotive is
subject to a fine of up to $75,000 per day for each “unattended” or “trailing”
locomotive that idles for over 30 minutes for various prescribed reasons (Ex. 2, §§
(d and (). |

36. Together, Rules 3501 and 3502 place a significant burden on the
economy, efficiency, and safety of railroad operations. Railroads operate with the
minimum number of locomotives, crews, and dispatchers required to safely conduct
their interstate business. Not only is retrofitting a locomeiive with an idling-control
device itself an expensive proposition, but puiling locometives off-line for such
retrofitting can cause a shortage of motive power that seriously impacts the
railroads’ service. The “choice” that Rule 3501 offers of using locomotives with
“alternative technologies” is no choice at all, since such technologies do not exist
for long-haul locomotives; and the “choice” of keeping detailed records of “idling
events” is not only a significant burden for crews and dispatchers but would result |
in significant adverse effects on the reliability, efficiency and séfety of rail
transportation. The only way that railroads can operate efficiently and safely with
limited personnel is to have uniform operating rules across state, regional, and local
lines that avoid any confusion, distractions, and additional workload. Rule 3502
seriously compounds the problem by imposing significant monetary penalties for
“violations” of SCAQMD’s own parochial 30-minute definition of an unsanctioned
“idling event.” If air districts and other local jurisdictions were permitted willy
nilly to adopt their own rules as to what railroad operations were sanctioned and
what were not, the economy and efficiency of the interstate rail system would be
severely compromised.

37. In the event rail operations become delayed, history has demonstrated
that shippers shift to trucking to assure the timely delivery of their goods. Based

upon the emissions per ton mile differential between rail and trucks, this will result
28692652.3 -20-
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in adverse air quality impacts.
38. SCAQMD adopted Rule 3503 on October 7, 2005. Ex. 3. This rule

requires freight railroads, first, to conduct an extensive inventory of emission
sources (both mobile and stationary) at all rail yards located in the South Coast
District. The requirement is in two parts. For each rail yard, the operator must
identify all sources of emissions within the yard, a description of how the railroad

intends to measure the emissions from each source, and detailed maps and other

‘descriptive information about the rail yard. Ex. 3, § (d)(1). For each rail yard and

every emissions source, the railroad must provide measurements of the emissions
and engine information that is specific te each source. id. § (d)(2). For mobile
sources, which constitute as source of emissions in rail yards, the railroads are
required to use SCAQMD’s own methodology for measuring emissions. Id. § (d)
3).

39. And that is just the beginning. The railroads are required to perform air
dispersion modeling and then perform detailed “health risk assessments” using a
methodology approved by SCAQMD. Ex. 3, § (e). The purpose of these
assessments is to estimate the upper bound cancer risk posed by the rail yards. Id, §
(a). The cancer risk will be driven by a diesel slope factor, which EPA has not
approved. Then, if the cancer risk identified by the health risk assessment exceeds
certain levels, the railroads are required to provide notification to everyone within
the “impact area,” which extends as far as 50 kilometers downwind in any
direction. Id. §§ (h), (c) (5) and (11). All of this is intended as a precursor to a
fourth rule, proposed Rule 3504, a true and correct copy of which is attached hereto
as Exhibit 15. Proposed Rule 3504 would use the rail yard emissions data and
health risk assessments developed pursuant to Rule 3503 to require railroads to
prepare and implement “risk reduction plans” to reduce emissions from rail yards
below a cancer risk level established by SCAQMD. Ex. 15, §§ (d)-(e). Since some

of the emissions from rail yards are attributable to locomotive operations in those
28692652.3 -21-
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yards, the necessary objective of these rules, as with Rules 3501 and 3502, is to
regulate the railroads’ locomotive equipment and use. Rule 3504 has not yet been
adopted, but it is on SCAQMD’s rulemaking calendar for consideration in 2006,
after SCAQMD'’s staff reports on the implementation of Rule 3503. A true and
correct copy of a calendar on SCAQMD’s website is attached hereto as Ex. 16.

40. The clear purpose of Rule 3504 is to force railroads, once again, to
reduce emissions from locomotives, which constitute a source of rail yard
emissions. Rule 3503, then, is the precursor to a rule that would be extremely

probiernatic for the railroads. Even leaving that aside, however, Rule 3503 itself

the cost of performing the detailed emissions inventories, health risk assessments,
and risk notifications required by this rule would be in the millions of dollars.

(Almost all of the inventories involve mobile sources—primarily locomotives—

voluntarily agreed in the 2005 MOU with the ARB to perform emissions
inventories at designated rail yards around the state, including several in the South
Coast District. The requirements of SCAQMD’s emissions inventory, however, are
much more costly, and SCAQMD is requiring that they be performed at every
freight rail yard in the District. Moreover, unlike the MOU, which requires a one-
time risk assessment, with the railroad providing the emission inventories and air
dispersion modeling, Rule 3503 requires inventories every other year and a new
health risk assessment if the traffic increases 10% or there are changes in operations
that alter the risk.

41. Furthermore, the requirement that BNSF perform health risk
assessments using SCAQMD’s methodology for mobile sources is a requirement
that BNSF sponsor a methodology with which it disagrees. BNSF does not believe

that the available toxicity and epidemiology data provide an adequate basis today
28692652.3 -22-
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for quantifying cancer risk for diesel exhaust. In the 2005 MOU, it has agreed to

ARB to perform its own health risk assessment at designated rail yards, but
SCAQMD in Rule 3503 is insisting on something quite different. SCAQMD is

insisting that the railroads be required to sponsor health risk assessments

pﬁblic notices to everyone within the “impact area,” using the “Public Notification
Procedures for Phase I and II Facilities under the Air Toxics Hot Spots Information
and Assessment Act [of 1987).” Ex. 3 at (h)(2).

42. Railroad yards, ,however, have never been subject i>-California’s Air
Toxics Hot Spots Information and Assessment Act, because railroad operations
have never been subject to state or local regulatory control. SCAQMD may wish to

assert regulatory control over BNSF’s operations—and that is what its proposed

3503 to attempt to do indirectly what it cannot do directly. If Rule 3504, which
would directly assert the authority to require the railroads to reduce emissions from
rail yards, would be preempted, then Rule 3503, which seeks to regulate emissions
by burdening railroads with involuntary and costly emissions inventory, health risk
assessment, and risk notification requirements shoﬁid also be disallowed. The
railroads are working diligently with the ARB under the 2005 MOU not only to
provide emissions inventories at designated yards, but also to evaluate risk
mitigation options. If individual air districts were permitted to impose theif own
individual requirements around the state, without regard to the ARB’s and the
railroads’ collaborative work, the MOU’s promise of uniform and workable
requirements statewide will have been lost.

43. Most freight rail traffic in California is interstate or international
traffic. Most passenger rail traffic is intrastate traffic, operated by local or regional

governmental authorities. Passenger trains are pulled by diesel locomotives that
286926523 -23-
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idle and passenger train operators maintain rail yards that emit NOx and PM. Yet
SCAQMD’s Rules 3501, 3502, and 3503 do not apply to the passenger train
operations. Only freight railroads are required either to install idling-control
devices or be subjected to onerous “idling event” reporting and penalties for
violating SCAQMD’s rules. Only freight railroads are required to perform
emissions inventories and health risk assessments and provide risk notifications.
There is no explanation, other than discrimination, for why largel‘y interstate freight
railroads should be saddled with these onerous requirements, but not largely
intrastate passenger railroads. More generally, I am not aware of any comparable
industry in the District that is being subjeéted to the kind of regulatory scrutiny that
the railroads are being subjected to. Trucks, for example, which contribute far
more to NOx and PM emissions in the South Coast District than trains, are subject
to an ARB idliilg reduction regulation, but there is no onerous self-reporting
requirement. And stationary sources of NOx and PM, like power stations, are not
required to include mobile sources of emissions that move to, from, or through their
facilities. Nor are they required to perform emissions inventories and health risk
assessments annually.

44, Finally, it is important to emphasize here that the issue under Rules
3501, 3502, and 3503 is not just the adverse impact that one air district’s effort to
regulate railroad operations could have on the economy and efficiency of the
railroads, but the adverse impact that a patchwork of individual regulations by
different air districts and other jurisdictions could have on the economy and
efficiency of the railroads. If SCAQMD is permitted to pursue its own agenda,
there is no reason to think that other air districts and jurisdictions will not be
emboldened to do the same. BNSF and UPRR each operate through over 20 states
and multiple regional and local jurisdictions within each state that could as easily as
SCAQMD claim the right to dictate to a railroad what kind of equipment it may

use, or give it the “choice” of submitting to onerous data collection, reporting, and
28692652.3 24~
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operating requirements.

45.  California alone has 35 air districts. “California Air District Resource
Directory,” Cal/EPA-Air Resources Board (February 24, 2006), a true and correct
copy of which is attached hereto as Exhibit 17. BNSF and UPR are having good
success working with the air districts other than SCAQMD to adopt protocols for
implementing the 2005 MOU in their jurisdictions. But if SCAQMD’s rogue Rules
are not set aside, there is no reason to believe that other jurisdictions—not only in
California, but in other states and localities—will decide that they too can adopt
their own rules. (Even if BNSF attempted to meet SCAQMD’s locomotive idling
requirements, there is nothing to prevent another jurisdiction from deciding that .
idling control devices should be set to shut down at 10 minutes, rather than 15
minutes; that an “idling event” should be defined to include situations in which the
locomotive is “attended” as well as “unattended”; that different recordsYshould be
kept of such events than SCAQMD requires; that the particular criteria for
assessing when an “idling event” may be penalized should be different than the
criteria adopted by SCAQMD, et cetera. By the same token, different_ jurisdictions
could adopt different emissions inventory requirements, different health risk
assessment requirements, different risk notification requirements, or other
independent regulatory requirements.) If permitted, these kind of ad hoc regulatory
activities would severely exacerbate the problems caused by ‘SCAQMD’s Rules,
and there is no reason to think that others might not attempt the same thing if ’
SCAQMD’s Rules are allowed to stand. Indeed, BNSF has been working closely
with the Seattle Seaport Industry and has entered a voluntary agreefnent addressing
issues related to diesel emissions and train idling in the Seattle port area: Among
the methods considered are the implementation of shut-down standards and gate
technologies. In reaching their agreement, however, both the Seattle Seaport and
BNSF recognized that locomotive idling should be limited only to the extent that

doing so does not result in delays in moving cargo or increased traffic congestion.
28692652.3 -25-

DIRECT TRIAL TESTIMONY DECLARATION OF MARK P. STEHLY




D O 0 J A A W RN e

NN N N N N NN == = -

Exh. 11
Page 27 of 27

@ ®
The State of Kansas has notified BNSF ofthe State’s interest in entering into an
enforceable agreement regarding locomotive idling. Finally, the State of Illinois’
environmental agency has agendized locomotive idling for a future meeting.

46. Like BNSF’s locomotives, BNSF’s crews and dispatchers do not work
in the South Coast District alone, and they cannot work efficiently or safely if they
can be subjected to different requirements every time they move from ore
jurisdiction to another. Uniformity of rules, uniformity of training, and uniformity
of operations are the key to economic and efficient interstate rail operations. BNSF

has done its best, and will continue to do its best, to cooperate in helping to address

§ state and local concerns without endangering the economy and efficiency of s

operations. But BNSF cannot accede to the kind of regulatory interference
represented by SCAQMD’s Rules. BNSF simply cannot operate economically or
efficiently with a patchwork of different regulatory requirements in different states
and localities.
I declare under penalty of perjury that the foregoing is t;\ie and correct.
Executed thisz__j day of November 2006 in /~# LJW'K, 7¢,ra).

Mark P, Stehly
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA - WESTERN DIVISION

HONORABLE JOHN F. WALTER, U.S. DISTRICT JUDGE

ASSOCIATION OF

AMERICAN RAILROADS, et al.,
Plaintiffs, Case No.

vSs. 06-1416-JFW
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words, what BNSF's primary concern is with Rules 3501,
3502, and 3503.

A. Well, as a suite of rules, this would have
tremendous snowball effect in going through the rest of
California. The railroads operate in 22 districts in
California, and then we alone operate in 28-some states.

A number of these states have issues about air
guality around our yards, and they all want unique things
that they would require us to do. If it's deemed that the
South Coast has -- a local district has this authority,
it's going to embolden all those other districts and all
these other locations to write their own rules interfering
with our rail operations trying to achieve these local
improvements.

MR. O'NEILL: Objection, move to strike as
speculative.

THE COURT: Motion will be denied.

THE WITNESS: I personally have knowledge of
working with the government entities in Dallas, in
Houston, in Kansas, and the other -- some of the other air
districts here in the State of California that personally
either have written us or we've had negotiations or
discussions over what we could do, uniquely, to help these
areas improve their air quality. If they had the

authority to regulate us, it would make discussion

UNITED STATES DISTRICT COURT
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negotiations very difficult.

As it is, we're able to discuss with them and
fashion some things that we can do that does improve air
quality without acceding any authority to them. For
instance, in the State of Texas, both in Dallas and in
Houston, they wanted lccalized --

MR. O'NEILL: Objection, hearsay.

THE COURT: Sustained.

BY MR. KRAMER:
0. Let me ask you this, Mr. Stehly: Do you deal with

federal regulators?

A. I do.

Q. And do you do that on a constant basis?

A. Very regular basis.

0. Could you tell the Court some of the rules and

regulations that the railroads are required to pursue or
some of the rules and regulations the railroads are
required to do with respect to federal regulation.

MR. O'NEILL: Objection, irrelevant.

THE COURT: Sustained.
BY MR. KRAMER:
0. Okay. Let me move on to the specific rules in
this case. Let me take two examples Rule 3502 and 3503,
what are some of BNSF's concerns with these particular

rules?

UNITED STATES DISTRICT COURT
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Control of Emissions from
Ildling Locomotives

In 2008, The U.S. Environmental Protection Agency (EPA)
adopted new more stringent emissions standards and mandated
the application of idle-emission controls on newly manufactured and
remanufactured locomotives. This fact sheet provides technical back-
ground on the issue of locomotive idling and describes what EPA is
doing to reduce emissions from this source.

Why do railroads allow locomotives to idle?

During normal railroad operations, locomotives sometimes must wait for freight
cars to be switched and/or picked up, for another train to clear track on which the
locomotive is to proceed, or for mechanical service. Historically, locomotives have
been left idling while they are waiting. In some cases, there are practical or safety
reasons why locomotives need to be left idling. In other cases, locomotive operators
might simply idle the engines due to custom, habit, or misunderstandings about
diesel engines. As we describe in this fact sheet, EPA is working to address all of
these causes.

The reasons why current locomotives may need to be left idling can be technological
or related to worker and passenger needs. First, diesel engines can be difficult to

start in extremely cold temperatures, especially larger diesel engines such as those
used in locomotives. Also, locomotive engines are typically designed to use water
without antifreeze because water is more efficient at cooling the engine. However,
the water can freeze in cold weather and crack the engine block. As a result, shutting
locomotives off in cold weather has historically been avoided as much as possible.

Locomotive engines may also need to idle in order to maintain critical functions
such as air pressure for the braking and starting systems and battery charge.
Maintaining air pressure for braking is especially important since it can directly affect
safety. Finally, in some cases, locomotives will idle to supply air-conditioning or heat
to its crew and/or passengers, in part to comply with regulations and contractual
requirements related to working conditions for the crew. (Note that the requirements
related to working conditions are not regulated by EPA).

Office of Transportation and Air Quality
United States
Environmental Protection EPA-420-F-08-014
Agency
March 2008 (Rev 9/2012)
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What is EPA doing to control idle emissions from locomotives?

EPA is working hard to reduce emissions from locomotives, both while they are pulling freight
and while they are idling. However, the Clean Air Act does not give EPA unlimited ability to
regulate locomotives. Section 213(a)(5) and related provisions provide EPA the authority to
establish emission standards for newly manufactured and remanufactured locomotives, as well
as to prohibit railroads or anyone else from tampering with emission controls. For locomotives
not yet required to use the idle reduction technologies, the Clean Air Act provisions do not
appear to provide EPA with particular authority to prevent railroads from allowing them to idle.
Thus, as described below, EPA’s regulatory efforts to reduce emissions from idling locomotives
focus on requiring the application of automatic idle reduction technologies to the locomotives
themselves rather than directly regulating when railroads may allow locomotives to idle.

EPA’s 2008 rulemaking represents an important step in its efforts to reduce emissions from idling
locomotives, which began in 1998, when EPA finalized emission standards for locomotives

that provided significant emission reductions for all types of operation. Those initial standards
went into effect in 2000. In addition to applying to all newly manufactured locomotives, the
standards also require most existing locomotives be retrofitted with emissions controls when
they are remanufactured. (This generally happens every five to 15 years, depending on the
locomotive). These retrofit requirements have already begun reducing emissions from existing
locomotives. Note that by requiring overall reductions in emissions, the requirements have led
to locomotive exhaust being cleaner when a locomotive is idling, and will continue to make
them even cleaner in the future.

In our 2008 rulemaking we adopted new requirements to further reduce emissions from idling
locomotives by requiring technology that reduces the amount of time a locomotive spends idling
and applying tighter emission standards to new locomotives generally. EPA is requiring that all
newly manufactured and nearly all remanufactured locomotives be equipped with idle reduction
technology that will automatically shut locomotives down if they are left idling unnecessarily.
While such devices cannot eliminate all idling, they can reduce most unnecessary idling. These
automatic controls offer more opportunities for a locomotive to be shut down by monitoring
multiple critical system parameters to determine when it is safe to shut down a locomotive,
relieving crews that may not have the manpower to monitor all of these parameters. In the
field, these devices have proven themselves to be safe, reliable and extremely cost effective by
providing reduced fuel consumption that can pay for the equipment in short order. We believe
the cost savings associated with these devices will provide significant incentives for railroads to
fully utilize this equipment.

Our regulations also include a rigorous emission testing program to make sure locomotives
comply with our emission standards for their operational life. Our complete program will reduce
NOx, HC, and PM emissions by about 90 percent. These standards will also significantly reduce
smoke emissions and exhaust odors.

In designing this locomotive emission-control program, we established several provisions to
ensure that emissions are reduced at all operating conditions, including while idling. First,
we require that most locomotives comply with the emission standards over two different duty
cycles: a high-power cycle that represents cross-country operation and a low-power cycle that

Control of Emissions trom Idling Locomotives 2
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represents freightyard operation. To comply with these requirements, locomotive manufacturers
need to reduce emissions for all power levels from idle to full power. We also require railroads
to improve their maintenance practices so that when locomotives are idling, their emissions
are kept as low as would be expected from a brand new locomotive. Finally, we require that
malfunctioning idle reduction equipment be repaired in a timely manner.

When will these mandatory emission reductions occur?

Emission standards and other requirements began reducing idle emissions as early as 2000.
However, because it is common for locomotives to remain in service for as long as 50 years,
the number of new ultralow-emission locomotives in a railroad’s fleet will be small during

the start of this program. Therefore, we have designed other parts of our program to achieve
more immediate reductions, such as the requirement that older locomotives be retrofitted

with emission controls when they are remanufactured and provisions that require the use of
automatic engine-shutdown features. Even so, it may take several years before these regulatory
improvements approach full effectiveness as the fleet turns over from older locomotives to new
less polluting locomotives.

What are railroads doing to control idle emissions from locomotives?
EPA has been working with the nation’s major railroads to implement voluntary efforts to
reduce idle emissions beyond the mandated reductions. All Class | railroads have joined the
SmartWay Transport Program: CSX Transportation, Norfolk Southern, Canadian National
Railway, BNSF Railway Co., Canadian Pacific Railway, Kansas City Southern Railway, and
Union Pacific Railroad Co. As part of their SmartWay commitment, each railroad has submitted
action plans describing the steps they are taking to significantly reduce carbon dioxide, NOx,
and PM emissions, and to conserve considerable amounts of diesel fuel. Every Class | railroad
action plan includes efforts to reduce idling through a variety of technologies and strategies,
including automatic engine stop-start systems, auxiliary power units or diesel-driven heating
systems, electrical shorepower connections, and company idle-shutdown policies.

What can | do about locomotives idling in my neighborhood?

You should first contact the local railroad facility and ask about its operating practices, including
the shutdown policy. If they are unable to help you, you might want to contact the corporate
headquarters. Addresses and phone numbers for the major railroads are listed below.

BNSF Railway CN (includes Canadian National Railway
2650 Lou Menk Dr. and its U.S. operating sumsidiaries,

Fort Worth, TX 76131-830 including Grand Trunk Western, Illinois
800-795-2673 Central and Wisconsin Central).

935 de La Gauchetier St. W.
Montreal, Quebec H3B2ZM9
Canada

888-888-5909

Control of Emissions trom Idling Locomotives 3
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Canadian Pacific Railway (Includes CSX Transportation
SOOQ lines) 500 Water St.
501 Marquette Ave. ]‘deSOHViHe, FL 32202
Minneapolis, MN 55402 904-359-3100
1-800-776-7912
Kansas City Southern Railway Company Norfolk Southern Corp.
PO Box 219335 3 Commercial Pl.
Kansas City, MO 64121-9335 Norfolk, VA 23510-2191
816-983-1303 757-629-2600
Union Pacific Railroad
1400 Douglas St.

Omaha, NE 68179
888-877-7267

For More Information About EPA’s Locomotive Control Program
You can access documents related to our regulation of locomotives on EPA’s Office of
Transportation and Air Quality Web site at:

www.epa.gov/otag/locomotv.htm

Documents related to EPA’s voluntary idle-reduction programs are available at:
www.epa.gov/smartway/idling.htm

For further information, please contact us at:

Contact for Regulatory Programs Contact for Voluntary Programs
Assessment and Standards Division SmartWay Transport Partnership
U.S. EPA U.S.EPA

2000 Traverwood Drive 2000 Traverwood Drive

Ann Arbor, MI 48105 Ann Arbor, M1 48105
734-214-4636 734-214-4767

asdinfo@epa.gov smartway_transport@epa.gov

Control of Emissions from ldling Locomotives
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U.S. Depariment Administrator 1200 New Jersey Avenue, SE
of Transportation Washington, DC 20590
Federal Railroad .
Administration SEP 2 7 2013

Mr. Jared Blumenfeld

Regional Administrator

United States Environmental Protectlon Agency
Region 9

75 Hawthorne Street

San Francisco, CA 94105

Dear Mr. Blumenfeld:

This letter is regarding the two proposed locomotive idling rules submitted to your office
on August 30, 2012 by the California Air Resource Board (CARB) on behalf of the South
Coast Air Quality Management District for inclusion in California’s State
Implementation Plan (SIP). The Association of American Railroads (AAR) has reached
out to us about the proposed rules and provided us with some background materials and
associated correspondence.

As you know, AAR has advanced a number of concerns with the two proposed
locomotive idling rules, including that the proposed rules open the door to a patchwork of
regulatory requirements throughout California, making industry compliance more
difficult. While FRA does not have regulations specifically covering the subject matter
of'idling locomotives, I would like to take this opportunity to alert you to a few important
safety and operational considerations related to the proposed CARB restrictions on
locomotive idling. The proposed rules have the potential to:

¢ Cause confusion because the CARB proposed rules detine “unattended” in a
manner that potentially conflicts with FRA’s definition of “unattended
equipment” in 49 CFR 232.103(n);

¢ Increase the length of time that equipment is removed from a source of
compressed air, which can negatively impact the integrity and operation of the
brake system on a vehicle or train;

o Create time delays when restarting a locomotive where it is necessary to allow the
airbrake systems to re-charge after the locomotive is shut down; and

+ Increase safety risks to railroad employees who will be required to manually set
and release handbrakes.

In providing this information, | understand that the decision on whether to adopt the two
proposed rules ultimately rests with you and that there may be other compelling interests
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that factor into your decision. We would be happy to discuss the safety and operational
issues mentioned above with you if that would be helpful in informing your decision.

Thank you for considering this request and please contact Elizabeth Gross at (202) 493-

1342 if you should have any questions or wish to discuss the issue further.

Sincerely,

«

Joseph C. Szabo
Administrator
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Introduction

On June 24, 2005, the Executive Officer of the Air Resources Board (ARB or Board)
entered into a pollution reduction agreement (Agreement) with Union Pacific Railroad
Company (UP) and BNSF Railway Company (BNSF). The Agreement secured the
commitment of UP and BNSF to expeditiously implement a number of feasible and cost-
effective measures to reduce emissions from locomotives and rail yards throughout
California. The Board is scheduled to review the Agreement at a public meeting on
October 27, 2005, at the ARB offices in El Monte, California. A Staff Report has been
developed to explain the background, context, and provisions of the Agreement and to
summarize and respond to the public comments received by staff since the Agreement
was signed last June. The Staff Report can be found at:
hitp://www.arb.ca.gov/railyard/railyard.htm.

Four attorneys have submitted legal opinions taking issue with ARB’s legal premises in
entering into the Agreement, or the procedures followed in connection with the
Agreement. The first three legal opinions were commissioned by the South Coast Air
Quality Management District:
e August 30, 2005 opinion letter from Seth P. Waxman, Wilmer Cutler Picking Hale
and Dorr LLP (Waxman)
e August 30, 2005 opinion letter from David Nawi, Law Firm of Shute, Mihaly &
Weinberger LLP (Nawi)
e August 30, 2005 Memorandum Re: Preemption Analysis of June 2005
ARB/Railroad Memorandum of Understanding, from former Justice Cruz
Reynoso, Professor of Law, U.C. Davis School of Law (Justice Reynoso)

The fourth is an August 31, 2004 opinion letter from Melissa Lin Perrella, Senior Project
Attorney, Natural Resources Defense Council (NRDC).

This document provides the responses of ARB’s attorneys to these submittals.
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Federal Preemption — In General

1. Comment: The vast majority of provisions in the Agreement would survive a
preemption challenge even if they were adopted as regulations in exactly their present
form, and the remaining provisions could be easily rephrased to avoid preemption
concerns while achieving the same regulatory objectives. (Waxman)

It is our conclusion that neither CAA section 209(e) nor any other federal authority
would preclude state and local entities from adopting and enforcing regulations that
require the actions identified in the Agreement or actions having the same effect. (Nawi)

The Agreement provisions deal principally with instate regulations that do not effectively
impact the design or production of locomotive engines. Accordingly, the state regulation
will not be preempted. Thus, | conclude that the Agreement provisions do not affect
interstate commerce and are therefore subject to state regulation. There is one
possible exception. The Agreement calls upon the Participating Railroads to install anti-
idling devices. It seems to me that this affects the designs of locomotives and therefore
would be preempted. (Justice Reynoso))

Agency Response: ARB’s attorneys disagree with the commenters’ opinions that
all or a vast majority of the Agreement provisions clearly are not preempted by federal
law. The four sources of potential preemption are federal Clean Air Act (CAA)
section 209(e), the Interstate Commerce Commission Termination Act of 1995 (ICCTA),
the Locomotive Boiler Inspection Act (Boiler Act), and the dormant Commerce Clause
of the U.S. Constitution. Responses to the specific assertions made by the commenters
in these four areas are set forth in the remaining portions of this document.

As indicated in the Staff Report, the key elements of the Agreement that are expected to
achieve near-term reductions of diesel particulate emissions from locomotives in the
State’s rail yards require the following:

» Installing idling reduction devices on California-based locomotives within 3 years;

¢ Phasing out non-essential idling by locomotives within six months;

o Identifying and expeditiously repairing locomotives with excessive smoke; and

e Maximizing the use of ultra low sulfur (15 parts per million (ppm)) diesel fuel by
January 1, 2007, six years before such fuel is required by federal regulation.

ARB’s attorneys believe there is little doubt that a state or district regulation requiring
the installation of idling reduction devices on California-based locomotives would be
preempted by CAA section 209(e), the ICCTA, and the Boiler Act. The commenters
generally do not dispute this. However, they believe that a regulation could be crafted
having the effect of making the railroads install idling reduction devices without actually
mandating the devices, and that such a regulation would avoid preemption. ARB’s
attorneys are not so confident that a regulation presenting installation of the devices as
a more practical compliance option compared to a “default” option of resource-intensive
operational and reporting requirements would be found to be safe from preemption.
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ARB'’s attorneys also believe that while the other three listed elements would probably
be found not to be preempted by CAA section 209(e) if adopted as regulations, there
would be significant cause for concern regarding ICCTA preemption.

Another important element of the Agreement — the requirement for health risk
assessments at specified rail yards — would probably not be found to be preempted
under any of the pertinent federal provisions if adopted as an ARB or district regulation.
However, many of the potential mitigation measures that might be identified and
implemented under the Agreement process as a result of the health risk assessment
could be vulnerable to preemption challenges.

Faced with a strong potential of preemption and the likelihood that the railroads could
effectively contest ARB’s regulatory authority over at least some aspects of its plans to
attain immediate emission reductions from the railroads — e.g. adopting idling control
measures and requiring that all locomotives that operate in California use on-road low
sulfur diesel fuel — ARB decided that the best course would be to determine if the
railroads would mutually agree to implement variations of such measures through a
voluntary agreement. By entering into negotiations with the railroads, ARB avoided
unnecessary litigation risk and delay and was able to obtain commitments for immediate
emission control actions that benefit the entire State, while protecting the existing rights
of ARB, local air districts, and local jurisdictions to continue with their existing emission
control programs.

2. Comment: No matter what label is put on an alleged preemption inquiry —

(1) express preemption, (2) field preemption, (3) conflict preemption — ultimate
determination rests on congressional intent: if Congress intended to preempt a category
of state and local laws, then such laws are preempted; if there was no such purpose,
the laws will stand. See Medltronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996). (Waxman)

Agency Response: ARB’s attorneys do not disagree with this characterization of
principles in the U.S. Supreme Court’'s Medtronic decision. Indeed, in the key decisions
relied upon by ARB and discussed below — e.g. City of Aubumn v. United States, 154
F.3d 1025, 1029-1031 (9th Cir. 1998) and Friberg v. Kansas City Southern Railway Co.,
267 F.3d 439 (5th Cir. 2001) — expressly considered Congress’ intent in determining the
broad preemptive effect of the ICCTA.

In a passage frequently quoted by the Surface Transportation Board (STB) and courts,
one of the first federal district courts considering ICCTA preemption stated that, “It is
difficult to imagine a broader statement of Congress’ intent to preempt state regulatory
authority over railroad operations” than Congress provided in the preemption provision
of the ICCTA (49 U.S.C. sec. 10501(b).) CSX Transp. v. Georgia Public Service Com'n,
944 F.Supp. 1573, 1581 (N.D. Ga. 1996), quoted in Borough of Riverdale — Pet. for
Declaratory Order — The New York Susquehanna & W. Railway Corp., 1999 WL
715272, at *4 (S.T.B.), and City of Auburn (154 F.2d at 1039).
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3. Comment: The courts have been sure footed in ruling that “The States
traditionally have had great latitude under their police powers to legislate as ‘to the
protection of the lives, limbs, health, comfort, and quiet of all persons.” (Metropolitan
Life Ins. Co. v. Massachusetts, 471 U.S. 724, 756 (1985) — quoting from Slaughter-
House Cases, 16 Wall. 36, 62, 21 L.Ed. 394 (1873) additional internal quotes omitted.)
The Supreme Court has held that “[i]t is impossible to ignore its overarching concern
that pre-emption occur only where a particular state requirement threatens to interfere
with a specific federal interest.” (Medtronic, 518 U.S. 470, 471-472.) Indeed, the
Supreme Court also noted the “considerable burden of overcoming ‘the starting
presumption that Congress does not intend to supplant state law.” (DeBuono v.
NYSAL-ELA Med. & Clinical Servs. Fund, 520 U.S. 806, 814 (1997) — quoting from New
York State Conference of Blue Cross & Blue Shield Plans v. Travelers Ins. Co., 514
U.S. 645, 654 (1996).)

Federal regulations have recognized that when states exercise traditional police power,
the preemptive effect of federal statutes is narrowly construed. (Medtronic, supra, 518
U.S. at 485.) Specifically, the Supreme Court has confirmed that state environmental
legislation designed directly to protect the health and safety of its citizens is generally
not preempted. (/d.) The Agreement’s provisions deal principally with instate
regulations that do not effectively impact the design or production of locomotive
engines. Accordingly, the state regulation will not be preempted. (Justice Reynoso)

Agency Response: The preemption principles identified by Justice Reynoso are
obviously important in construing the preemptive effect of CAA section 209(e), the
ICCTA, and the Boiler Act. But none of the cases he cites actually involve any of these
federal laws, despite the fact that there are a substantial number of cases and
administrative determinations specifically addressing whether the federal laws —
particularly the ICCTA - preempt specific state and local regulations. The relevant
cases and administrative determinations are described in the responses to subsequent
comments focusing on the particular federal laws. In reaching their decisions in these
matters, the courts and boards accounted for the principles cited by Justice Reynoso.

Preemption Under Clean Air Act section 209(e)

4, Comment: CAA Section 209(e)(1)(B) establishes an express preemption
prohibiting states and local subdivisions from adopting or enforcing any standard or
other requirement relating to the control of emissions from locomotives or locomotive
engines. The U.S. Environmental Protection Agency (U.S. EPA) has interpreted the
preemption broadly to encompass not just state and local regulations that target new
locomotives before sale to end uses, but also those that require the installation of
“aftermarket” equipment when such requirements “would affect how a manufacturer
designs or produces new . . . locomotives or locomotive engines.” (Final Rulemaking,
Emission Standards for Locomotives and Locomotive Engines (Final Locomotive Rule),
63 Fed. Reg. 18978, 18994 (April 16, 1998); see 40 CFR § 85.1602.)
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At the same time, Congress limited the scope of these otherwise sweeping provisions
by providing, in CAA section 209(d), that “[n]othing in this part shall preclude or deny to
any state or political subdivision thereof the right otherwise to control, regulate, or
restrict the use, operation, or movement of registered or licensed vehicles.” Although
section 209(d) explicitly refers only to “motor vehicles,” a category that does not extend
to locomotives, U.S. EPA has determined, and the D.C. Circuit has upheld the
determination, that section 209(d) carves out the same exception to section 209(e)’s
preemption for nonroad engines and vehicles. See EPA’s Final Rule, Air Pollution
Control; Preemption of State Regulation for Nonroad Engine and Vehicle Standards,
59 Fed. Reg. 36969, 36973-74 & n.15 (July 20, 1994) (Final Nonroad Rule), affd in
relevant part, Engine Mfrs. Ass’n [EMA] v. EPA, 88 F.3d 1075, 1093-94 (D.C. Cir.
1996). The D.C. Circuit further observed, in language that anticipates a key preemption
issue here, that the CAA “has always permitted the states to adopt in-use regulation —
such as carpool lanes, restrictions on car use in downtown areas, and programs to
control extended idling of vehicles — that are expressly intended to control emissions.”
88 F.3d at 1094.

Section 209(d) would preserve against preemption the vast majority of the Agreement’s
provisions if they were enacted into state or local law or regulations. For example,
section 1(d) of the Agreement requires railroads to exert their best efforts to limit all
non-essential idling and prohibits non-essential idling for more than 60 minutes. This is
precisely the type of operational regulation that CAA section 209(d) is designed to save.
(Waxman)

In its 1998 regulation interpreting section 209(e), U.S. EPA concluded that, in addition to
preempting regulations targeting new locomotives prior to sale to end users,

section 209(e) also preempted certain regulations of locomotives already “in-use.”

“Any state control that would affect how a manufacturer designs or produces new . ..
locomotives or locomotive engines is preempted by section 209(e)(1).” (Final
Locomotive Rule, 63 Fed. Reg. at 18994.) Conversely, section 209(e) does not bar
“standards directed primarily at intrastate activities where the burden of compliance
does not effectively impact manufacturers and distributors.” (Notice of Proposed
Rulemaking for Locomotives and Locomotive Engines, 62 Fed. Reg. 6336, at 6397
(February 11, 1997).)

The U.S. EPA has also recognized that despite the language of section 209(e), some
state or local regulation of nonroad engine emissions is permissible under section
209(d). Although on its face section 209(d) refers only to “motor vehicles,” U.S. EPA
has interpreted section 209(d) to apply to section 209(e) preemption of nonroad engine
standards. (59 Fed. Reg. at 36973.) The EMA Court upheld U.S. EPA’s position on this
issue. (EMA 88 F.3d at 1093-1094.) (Nawi)

While CAA section 209(e) preempts any requirement relating to the “control of
emission” from new or used locomotives, a great deal of power is left for the state. The
D.C. Circuit has ruled in favor of the “[rlreservation of states’ rights to impose in-use
regulations found in section 209(d). (EMA, supra, 88 F.3d 1075, 1094.).
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The Court supports its conclusion by a footnote which quotes two senators who spoke
after the senate had amended preemption provision found in the house bill. Senator
Chafee said that the states “[clan continue to require existing and in-use nonroad
engines to reduce emissions by setting fuel requirements, operational conditions or
limits on the use of such equipment.” (/d. at 1094 fn. 58.) Senator Baucus, similarly,
explained that, “States also fully retain existing authority to regulate emissions from all
types of existing or in-use non-road engines.” (/d.) (Justice Reynoso).

Agency Response: ARB’s attorneys agree with Waxman’s characterization of the broad
preemptive effect of CAA section 209(e)(1)(B) with regard to adoption or enforcement
by a state or political subdivision of standards or other requirements relating to the
control of emissions from locomotives or locomotive engines. However, it is quite
speculative to apply the D.C. Circuit’'s EMA holding to locomotives.

The EMA decision is only directed at U.S. EPA’s determination that CAA section 209(d)
applies to nonroad engines used in equipment and vehicles covered by the Final
Nonroad Rule. Locomotives and locomotive engines are expressly exempted from that
rule’s coverage. (See Final Nonroad Rule, 59 Fed. Reg. at 36970; 40 CFR Part 89.1.)
And while U.S. EPA’s Preamble discussion of preemption for the Final Nonroad Rule
specifically stated that CAA section 209(d) is applicable to the nonroad engines affected
by the rule, in the Preamble discussion of preemption for the subsequently adopted
Final Locomotive Rule U.S. EPA made no express mention of CAA section 209(d) or its
possible effect on state or local in-use regulation of locomotives. (Final Locomotive
Rule, 63 Fed. Reg. 18978, 18993-95 (April 16, 1998).) If anything, this suggests that
U.S. EPA believes there is some difference between applicability of CAA section 209(d)
to state in-use controls for other nonroad engines compared to its possible applicability
to in-use controls for locomotives.

Contrary to the assertions of the commenters, the legislative history in adopting section
209(e) and the question of whether section 209(d) carves out an exception for
locomotive operational controls is not clarified by the comments of Senators Baucus
and Chafee. As the Courtin EMA stated.

[W]e find the historical record to be of little assistance.

k ok k ok ok %k k %

There are, in fact, only a few scattered pieces of evidence about what the
conferees intended, or what the members of both Houses thought they
were voting for when the bill emerged from conference. In the end-of-
session haste in which this huge bill was passed, the conference
committee did not produce a section-by-section analysis of the conference
bill. Senators Chafee and Baucus, who were among the Senate
managers, placed their explanation of five titles of the 1990 Amendments
in the Congressional Record, but it largely paraphrases the statutory
language. In remarks on the Senate floor, both Senators stated that the
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only engines that the states were preempted from regulating were those
covered by § 209(e)(1). According to Senator Chafee, "States retain their
existing authority to regulate all remaining new nonroad engines or
vehicles." Senator Baucus, after describing the two categories preempted
in § 209(e)(1), said: "The preemption is limited only to these categories of
nonroad vehicles; states retain all of their existing authority to fuily
regulate all other types of new nonroad equipment.” . .. A perhaps more
plausible reading [than provided by either U.S. EPA or EMA in the court
proceeding would be that] the Senators appeared to convey the
impression that the only preemption in § 209(e) was the express
preemption in § 209(e)(1).

h k k k k k K

In sum, the legislative history is unhelpful. In determining what the
members of Congress intended to vote for, the legislative history provides
no basis for the court to conclude that they voted for a regulatory scheme
other than that provided by the words in the statute. (EMA, 88 F.3d at
190-192, footnotes omitted.)

Thus, one of the few things made very clear by the comments of Senators Baucus and
Chafee, is that Congress expressly intended that locomotives and locomotive engines
are preempted. To read anything beyond that — i.e., exemption from preemption of
locomotive operational controls — is beyond the pale of the CAA legislative history.

In the interest of full disclosure, we note that U.S. EPA did refer to the right of states to
control local operations of locomotives in its Summary and Analysis of Comments on
the Notice of Proposed Rulemaking for Emission Standards for Locomotives and
Locomotive Engines, December 16, 1997, stating:

states may regulate the use and operation of locomotives in a manner that
does not significantly affect the design or manufacture of a new (including
remanufactured) locomotive or engine, potentially allowing states to control
nuisances.” (/d. at 20.)

But U.S. EPA issued the caveat in its discussion of preemption in the Final Locomotive
Rule that “certain categories of potential state requirements, while not expressly
preempted by section 209(e)(1) or [U.S.] EPA's regulations implementing section
209(e)(1), are preempted because they would directly conflict with federal regulations.’
(Final Locomotive Rule, 63 Fed. Reg. at 18994.)

i

Finally, even if operational control measures as they directly apply to locomotives are
not preempted by CAA section 209(e), they may be preempted by other federal laws —
particularly the ICCTA.
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5. Comment: CAA section 209(d) would preserve against preemption a state
regulation imposing Agreement section 2, the on-highway diesel requirement. The
diesel fuel requirement merely mandates what type of fuel locomotives must use inside
of California, and to our knowledge requires no changes in engine design. (Waxman)

Agency Response: Based on U.S. EPA’s clear implication, ARB’s attorneys believe that
a state locomotive diesel fuel provision would be a fuels requirement not falling under
CAA section 209(e) and accordingly not preempted by that section. When U.S. EPA
issued its regulations requiring the use of low-sulfur diesel fuel in nonroad diesel
engines, the Preamble included a discussion on how the federal regulations affected
state diesel fuel programs. (Control of Emissions of Air Pollutants From Nonroad Diesel
Engines and Fuel; Final Rule (Nonroad Diesel Fuel Final Rule), 69 Fed. Reg. 38958,
39072-3 (June 29, 2004).) Since the entire discussion focuses on the effects of

CAA section 211(c)(4) — the CAA’s fuels preemption provision — ARB’s attorneys have
concluded that locomotive fuels preemption under the CAA is governed by section
211(c)(4) rather than section 209(e). The Preamble for the Nonroad Diesel Fuel Final
Rule states:

Thus, today’s action does not preempt state controls or prohibitions
respecting the characteristics or components of fuel or fuel additives used
in nonroad, locomotive, or marine engines or nonroad, locomotive, or
marine vehicles under the provisions of section 211(c)(4)(A).

* % %k

A court may consider whether a state control for fuels or fuel additives
used in nonroad engines or nonroad vehicles is implicitly preempted under
the supremacy clause of the U.S. constitution. (69 Fed. Reg. 39072-3)

Notwithstanding the lack of preemption under the CAA, there are substantial
concerns about possible preemption of the fuels element under the ICCTA and
possibly other federal laws. See the response to Comment 19.

6. Comment: Program Element 3 of the Agreement, which addresses visible
emissions, ensures that railroads comply with preexisting federal standards for visual
emissions, not with any independent state law requirement. Although the Agreement
requires in-use testing for compliance with federal standards, it specifies no non-federal
testing protocol and thus permits the use of the federal test protocol established in the
Final Locomotive Rule. See 63 Fed. Reg. at 18993-94 (declining to preempt such
testing requirements). (Waxman)

Agency Response: First, the Agreement provides specifically that Program
Element 3 does not preempt any district enforcement of preexisting visible emission
regulations. (Program Element 10(c).) The existing visible emission programs of the
districts may very well exceed the smoke opacity programs established under the Final
Locomotive Rule, which recognizes three different levels of smoke opacity, depending
upon whether the locomotive was manufactured with a tier 0, 1, or 2 engine. If ARB
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were to adopt language similar to that enforced by some districts, the language may
very well be preempted ~ if not by the CAA, then by the ICCTA. By entering into the
voluntary Agreement, ARB made every effort to avoid such potential preemption and
nullification of local district rules.

Second, Program Element 3 requires the railroads to submit to ARB for review and
approval a defined statewide visual emission reduction and repair program. At this
time, it remains to be seen if the final version of the program will be identical or exceed
the federal program. It is thus premature to say that the final program would not be
preempted if it were mandated by a regulation.

7. Comment: The only Agreement requirement that, if adopted as a regulation in its
current form, could raise significant issues under the CAA is the obligation that railroads
install devices that automatically shut engines off after 15 consecutive minutes of idling
(or whatever longer period might be necessary to protect particular engines against
excessive component failures). These devices might qualify as the type of “aftermarket’
equipment included within the preemptive scope of CAA section 209(e)(1) as
interpreted by U.S. EPA. That concern, however, could be easily avoided simply by
revising the rule to require railroads to limit their idling to the same extent using any
effective means, including reliance on manual shut-down. (Waxman)

The requirement that idling reduction devices be installed on intrastate locomotives
appears to be an “aftermarket equipment requirement” expressly preempted under
CAA section 209(e) and 40 CFR section 85.1603(c)(2). We therefore conclude that it
would likely be found to be preempted. One might nonetheless argue that it is not the
kind of “aftermarket equipment” U.S. EPA intended to be included within the preemptive
ambit of section 209(e) because it would not affect manufacturer’s incentive in
designing or remanufacturing locomotives or engines. Regardiess of whether an idling
control device requirement would be preempted, ARB or the SCAQMD could achieve
the same result by promulgating a performance standard limiting idling time without
specifying how the railroads achieve that standard. The limitation of non-essential idling
to no more than 60 minutes clearly falls within ARB’s Health and Safety Code

section 43013 authority. Furthermore, because this requirement is properly
characterized in the Agreement as a performance standard. (Nawi)

Agency Response: ARB'’s attorneys agree, notwithstanding commenter Nawi’s
conjecture, that the Agreement provisions requiring idling reduction devices would likely
be preempted under CAA section 209(e)(1)(B) and 40 CFR section 85.1603(c)(2),
because such devices would be expected to affect the design and manufacture of the
locomotive or locomotive engine.

As the commenters are aware, the Agreement provides that while the maximum idling
time for idling reduction devices is 15 minutes, the operational control limits for
locomotives without idling reduction devices is less than 60 minutes for nonessential
idling. In drafting the idling limits in the Agreement, ARB recognized the railroads’
stated concerns that strict idling limits less than 60 minutes could potentially adversely
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affect some locomotives operations and interrupt their rail operational services. The
commenters’ contention that the language of the Agreement could have been recast as
a regulation to effectively require installation of idling reduction devices — presumably an
operational requirement that all locomotives be required to idle no more than 15 minutes
— would seem to be a prescriptive requirement that all locomotives be manufactured or
remanufactured with or retrofitted with idling reduction devices. There is certainly a
significant possibility that such a requirement would found to be preempted by the CAA
and the ICCTA.

Under an ARB or district regulation, the use of idling reduction devices is presented by
the commenters as an “option” to meet a performance standard, with the alternative
option being clearly more burdensome and costly (e.g. SCAQMD’s Proposed Rule 3501
requiring compliance through either a 30-minute operational idling limit, accompanied by
burdensome recordkeeping and reporting requirements, or by installing an idling
reduction device). This may not be sulfficient to avoid preemption under CAA

section 209(e). (See Egelhoff v. Egelhoff ex re. Briener, 532 U.S. 141,150 (2001) (The
fact that a state law regarding designation of beneficiaries allowed employers the option
of opting out of the state law requirements does not save the law from preemption under
the federal ERISA express preemption statute. As the court stated, “differing state
regulations affecting an ERISA plan’s "system for processing claims and paying
benefits" impose ’precisely the burden that ERISA pre-emption was intended to
avoid.”))

Finally, even if an idling-reduction regulation could be worded in a way that avoids
preemption under CAA section 209(e), there are still serious questions as to whether it
would be preempted by the ICCTA or other federal laws.

8. Comment: Program Element 7 implements the same remote-sensing technology
contemplated in pending state legislation (AB 1222). This program element would
therefore be preempted only if the state bill would also be preempted. And it likely
would not be: it subjects railroads to no design requirements of any kind, and simply
requires them to reimburse the state for part of the cost of the remote-sensing program.
(Waxman)

Agency Response: Program Element 7 was included in the Agreement because of
uncertainty whether AB 1222 would be passed by the Legislature and signed by the
Governor. The Agreement ensures that a remote sensing pilot project will be
implemented even if the bill did not come into law. AB 1222 was signed by the
Governor October 6, 2005.

Potential Preemption of Elements of the Agreement Under the Interstate
Commerce Commission Termination Act of 1995

9. Comment: The ICCTA would not preempt the Agreement provisions. The
ICCTA, which establishes the STB, preempts state regulation that significantly impairs
railroad operations, such as advance permitting requirements for the deployment of
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railroad facilities. It does not preempt self-executing and economically unintrusive rules
like the provisions specified in the Agreement, which preserve the public’s interesting
environmentally sound use of locomotive engines. (Waxman)

The ICCTA has broad preemptive effect with respect to state or local economic
regulation or regulations in the nature of discretionary permitting requirements. Other
state or local regulations that are within the state’s traditional police power to