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BEFORE TIIE 
SURFACE TRANSPORTATION BOARD 

BNSF lOMLWAY COMPANY and 
MUSKET CORPORATION, 

Peiilioners, 

v. 

UNION PACIFIC RAILROAD COMPANY. 

Respondent 

Docket No. FD 35740 

REPLY OF UNION PACIFIC RAILROAD COMPANY 
TO PETITION FOR DECLARATORY ORDER 

Union Pacillc Railroad Company ("UP") hereby replies lo ihe Peiiiion for DecIaiator>' 

Ordci filed by BNSF Railway Company (-'BNSF'*) and Musket Corporation (''Musket*') on Mny 

17, 2013. Pciitioncis assen thai UP*s performance ofa longstanding rcciprocal switching 

operation at 'fexas Inicrnaiional 'fenninals ("'fXI'f') in Galveston, Te.xas, violates various 

provisions of the Interstate Commerce Act. I-lowcvcr, pciiuoncrs fail to present any plausible 

ground for instituting a declaratory order proceeding. The petition should be denied. 

The rcciprocal switching at issue is noi a Board-ordered arrangement or a condition to a 

merger, and therefore it is not subject to the Boai-d's regulatory authority. Rcciprocal switching 

al TXIT was onginally pcrfonTicd by Souihcrn Pacific 'fransportation Company ("SP"'), which 

served the 'fXI'f facility dircclly. The TXIT facility was opened to BNSF ihrough a voluntary 

arrangement wilh SP before SP's merger wnh UP. Since ihe merger, UP has continued to 

perfomi the swiiching, receiving BNSF cars on dcsignaicd tracks near the TXIT facility - the 

same tracks SP had used for the switching operation - and dclivenng them to TXIT 



Capacity is tight along the stretch of land adjacent to the Galveston Ship Channel whcrc 

TXIT is located. Multiple rail lines pass close to the facility. Many customci-s ship iniffie to or 

from TXI I and other facilities on Galveston Island. TXIT itself has finite capaciiy lo receive 

and unload cars for the multiple shippers and receivers ofthe many diffcrcni commodities ihai 

TXIT handles. In response to ihc recent growth of lail traffic lo the facility, UP and TXIT have 

woiked together to cxisand the facility's capacity and incrcase ils throughput. Most recently. UP 

leased to 'fXl'f land for the construction of four new storage tracks to facilitate handling of bolh 

UP and BNSF cars to and from TXIT's loop tracks, as well as a staging track for irainload iralTic 

delivered by UP. Operations using ihcsc improvements were implemented on May 1,2013 

Pciitioners' nccount ofthe facls surrounding the delivery of cars to and from *fXlT is 

inaccurate and incomplete m matenal respects. Pciitioners barely acknowledge the limitations 

on physical capacity near and at the 'fXIT facility, and ihcy say noihing about the complexity of 

the various iransloading operations thai occur at TXI'f Nor do they mention how BNSI*'s own 

limitations in Galvcsion have frequently caused delay in the movcmcni of cais into and out of ihc 

TXI'f facility, 'fhcy also fail to acknowledge UP's ongoing, successful efforts to accommodate 

delivery of larger volumes of BNSF iraffic lo TXIT under ihc railroads' rcciprocal swiiching 

arrangcmcni 

Moreover, the pciition presents no legal basis for declaratory rclicf The Board lacks 

aulhorily to regulate a voluntary rcciprocal switching airangcmeni based on a private agreement 

between iwo rail caiiiers. None ofthe statutory provisions thai UP is alleged to have violated 

provides a basis for relief. Petitioners do not even argue that UP has behaved inconsisienily wilh 

ihc tenns oflhe longstanding switching arrangement with BNSF 



The petition's allegations show that what petitioners really wani is direct BNSF access lo 

TXI f over UP*s lines and other pro|jerty. Pciiuoncrs want BNSF trains wiih Musket's crude oil 

to move inio Ihe 'I'Xl'f facility wiihout using the tracks that were historically, and are currently, 

used for leciproeal switching. I lowcver. BNSF lacks a direct physical connection from ils lines 

10 TXI'f, and il is not cniiilcd to operate over UP's lines or occupy UP's property lo serve 'VXVl" 

dircclly. 

UP has been willing, and it remains willing, lo work wiihin the bounds ofthe existing 

switching arrangement to accommodate BNSF, and there is more that BNSF could do on its uwn 

10 impiove its service for Musket's traffic lo 'fXff. On the other hand, Board action could not 

lenninaic the prcscni controversy or remove uncertainly because tlie Board lacks authonty to 

regulate the voluntary switching arrangement at issue and the relief petitioners seek would 

rcquirc ongoing Board oversight uf railroad operations al 'fXff Because pciitioners fail to 

ideniify nny legal or faciual basis for granting rclief, the Board should decline to insiilute a 

dcclaratoiy order proceeding. 

BACKGROUND' 

TXIT is a inulii-modal, inulii-commodiiy iransloading facility located on the Galveston 

Ship Channel in Galvesion, 'fcxas 'fXff uses two loop tracks (which arc approximately 86 and 

76 car lengths, respectively) to unload rail cars and to load barges and ships and on-site storage 

tanks and buildings wiih vanous liquid and dry commodilies. There arc many complexities 

' Pciiuoncrs chose to illc a pciiiion for a declaratory order raihcr than a formal complainl, so UP 
is not filing a i'onnal answer. I lowever, UP denies petitioners' allegations and chaiactcii7aLions 
of UP's peiformance ihat are not addressed in this reply or to the exieni ihcy arc inconsistent 
with the facts sui forth in this reply. 

'fhe facis set forth in ihis leply have been verified by James P Bobbin, Senior Manager 'ferminal 
Opeiaiions for UP's Southern Region. 



associated wilh iransloading muliiple commodilies, and TXH^'s operations require fiexibiliiy and 

coordination: aciivities may shift or pause if barges or ships arc unavailable, on-siic storage 

facilities are full, oi certain commodilies must be given higher pnoriiy to mcei shipping 

schedules. UP works closely with TXI'f to coordinate operations and ensure that loaded railcars 

arc available and empty railcars arc pulled promptly, so that TXI'f has the uperating flexibility ii 

needs lo meet the demands of all ofits customers. 

'fhe 'VX\T facility is located on the former-SP mainline in Galvesion. (A map showing 

the 'fXI'f facility and the tracks near and al the facility is provided wilh this reply as Attachment 

A.) TXI'f was opened to BNSF ihrough a voluntary rcciprocal switching arrangement beiween 

SP and BNSF prior to SP's merger with UP Since 1996, when the merger was consummated. 

UP has continued to provide reciprocal switching for BNSF traffic moving lo and from 'I'Xl'f. 

UP's rcciprocal swiiching opcralions at TXIT have always been efficient, and they have 

recently improved, due in pan to 'fXIT's construction of four new storage tracks on land thai UP 

leased to 'fXIT. 'fhcsc new 'fXI'f facilities consist of two inbound tracks ihat together hold a 

loial of 52 cars and two outbound tracks that together hold a total of 52 cars 

UP has dcsignaicd ihrcc UP-owncd tracks near the entrance to the TXIT facility for the 

reciprocal swiiching operation - the same tracks SP had used when it provided rcciprocal 

switching for BNSF 'fogeiher, the three tracks can hold approximately 120 cars 

When BNSF has cars lo deliver to 'I X\'\\ BNSF moves ihcm from ils nearby Valley Yard 

over a UP-owncd conneciing irack. then over a short scgmeni of UP mainline, lo the designated 

tracks. Contrary to petitioners' allegation thai "BNSF crews must break up each of ils irainload 

lot or unit trains" al Valley Yard and *'musi then delivei each block of cars individually to a 

small interchange track'' (Petition al 3). BNSF can deliver up to 120 cars to the designated tracks 



in n single movement, and ii regularly delivers 104-cnr shipments of crude oil lo the tracks in a 

single inp (ihough BNSF breaks the train inio smaller cuts when it spots ihc cars on the 

dcsignaicd tracks). 

Aficr BNSF has delivered its cars to the designated tracks, UP switches them into 'fXIT's 

storage tracks. Contraiy to petitioners' assertion that UP "chooses to hnvc each block of cars 

scparaiely delivered by a UP crcw to the 'I'Xff facility" (Petition at 3), UP delivers as many cars 

at one time as 'fXIT has room to receive on iis tracks for inbound cars. 

Once UP has delivered loaded BNSF cars to the TXIT inbound tracks, UP pulls any 

empty BNSF ears that 'fXI'f has placed on us tracks for outbound cars and switches ihem back 

to ihc designated tracks Conirary to petitioners' allegation that ''UP docs noi rcincve [ihe 

unloaded] cars as a group but instead retrieves empty cars in a piecemeal manner" (Petition at 3). 

UP pulls as many unloaded BNSF cars as 'fXIT has placed on ils outbound tracks, as long as 

there is room to spot them on ihe designated tracks. At limes, 'fXIT is unable lo accept or 

pioccss cars due to heavy fog, rain, or lack of barges or storage capacity 

After UP has placed the empty BNSF cars on ihe designated iracks, a UP crcw delivers 

them 10 BNSF. Conirary lo pciitioners' allegation that "BNSF crews separately pick up the cars 

that aie pan ofthe shipmeni us ihcy arc rcleased in a picecmeni manner al UP's yard'* (Pciiiiun at 

3), UP crews move the empty cars back to BNSI''s Valley Yard once BNSF infonns UP that il is 

able 10 acccpl them there. Ofien, BNSF is unable to acccpl empty cars in a timely manner, even 

ihough UP IS ready, willing, and able lo move them back lo BNSF's Valley Yard in the limited 

lime window that BNSF pruvidcs (as explained below). 

Under ihe current rcciprocal switching operation, the only consirainls on BNSF's ability 

10 deliver loaded curs to 'fXIT arc: (i) 'fXIT's capaciiy lo accept and unload inbound ears, and 



(li) BNSF's abilily lo accept returns of empty cais from UP Keeping the designated swiiching 

tracks fiuid is dependent upon BNSF's accepting cmpiy cars promptly afier UP tenders ihcm. 

UP hus gone out ofits way to help boih 'fXIT and BNSF maximize throughput ofthe 

BNSr cars despite these constraints. Although normal opcralions call for one switch per day 

inio TXIT, UP has consistently provided a second daily switch of BNSF cars when 'I'Xl'f has 

requested additional cars 'fhis allows 104 BNSF cars lo enter 'fXIT's loop iracks during a 24-

hour period, / e , two movements of 52 cars (ihe capacity ofthe two new inbound storage irucks 

at the TXI'f facility). In addilion, UP has, on occasion, allowed BNSF cars to occupy a fourth 

and filth UP track when BNSF has claimed it could not accepi empty cars without firsl 

delivering loaded cars to UP. 

In practice, BNSF's Valley Yard has been the choke|}Oinl in the switching operation UP 

allows B.NSI* 10 place loaded cars on the designated iracks at any lime, day or night, as long as 

BNSF' contacts UP's local operating personnel to coordinate the operaiion. By contrast. BNSF 

has esiablished a single two-hour window each duy from 4-00 p.m. to 6:00 p.m during which il 

allows UP to switch empty cars to BNSF. BNSF personnel frcquenily tell UP that Valley Yard 

cannoi accept any cars even during ihat limited window 'fhe apparent problem is that BNSF 

uses Valley Yard as a classificalion yard for approximately four inbound, four outbound, and two 

local irains each day, and ihcic is cither no room for UP to deliver the empty cars or no room foi 

the empties to sit in BNSF's yard When BNSF cannot accepi empty cars from UP, ihal leaves 

less room on the designated iracks for BNSF lo deliver loaded cars and less room for UP to spot 

additional outbound empty cais from TXI'f. 

UP and BNSF have discussed BNSF's intcrcst in altering the existing opcralions ai 'fXIT. 

UP and BNSF personnel participated in a joint mspectiun inp to Galveston this pasi February 



during which UP personnel dcsciibcd the operational changes UP planned to implement when 

TXIT complcled construction oflhe new inbound and outbound storage iracks on UP's right-of-

way, 'fhcsc changes look cn'cct ui the beginning of May UP also explained how physical 

limitations of'fXI'f's facilities, including two loop Hacks that arc, respectively, approximately 

86 and 78 cars long, precluded delivery oUiilier UP or BNSF trains thai could remain intact 

during unloading. And UP offered to work with BNSF to develop meincs to monitor the 

reciprocal switching o|}cration al 'VXVV in order to evaluate whcihcr any addilional operalional 

changes were needed following ihc Infrastruclurc additions al ihc TXI'f facility. BNSF has not 

accepted UP's oiler. 

BNSI"s communications to UP have rcficcicd no interest in improving reciprocal 

switching uperuiions. Raihei, ihcy have focused on proposals to opeiaic intact iiains directly 

onto 'fXIT's loop iracks. l-lowevcr, UP cannoi even operate its own intact irains onto TXIT's 

loop tracks. UP irains wilh cars for 'fXI'f arc staged on a track that TXI'f construcied on UP 

property. 'fXIT breaks up the iiains and moves blocks of UP cars to ils loop tracks for unloading 

when TXI'f decides ihnt ils facility has capaciiy to accommodate ihcm Morc important, BNSF 

does not have dirccl access to 'fXI'f BNSF cannoi physically access the 'fXff facility diieclly 

without crossing and thus blocking u UP mainline or obtaining trackage righis over a UP 

mainline Either option would disrupt UP's seivice to 'fXI'f and othci local customers. 

^ As shown in the attached map, conirary to petitioners' allegations, even if BNSF made 
available *'ils own lead irack" lo hold ils trains for 'I'Xl'f, UP crews could noi "easily step on ihe 
arriving irain to deliver it or step off the departing empty train less ihan one mile from the 'fXI'f 
facility." (i*eiilion ul 7.) This is because the line that connects BNSF's Valley Yard to the UP 
mainline used to reach the designated switching tracks does not connect lo the lead to TXIT's 
loop Hacks 

As for the suggestion ihat BNSF could "perform the unit train switch service for UP, with 
BNSF's own crcws and locomoiivcs at BNSF's cxpcn.se" {td at 7), petitioners fail lo explain 
(coniinucd ) 
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In short, contrary to the allegation that UP has refused ''to provide or commit to operating 

protocols" (Petition at 8). BNSl' never requested new rcciprocal switching protocols Instead, 

BNSF has soughi dirccl access to 'f Xl'f, it apparcnily prcfcrs to consume UP's capaciiy and 

inierfcrc wilh UP's service to TXIT, TXIT's customers, and olher customers in the Galveston 

urea, raihcr than adapt us own operations to better accommodate Musket's crude oil irains 

If BNSF werc truly inicrcsicd in improving recipiocal switching operations at'fXl'f, il 

would have accepted UP's offer lo monilor the impaci of TXI'f's new loading and unloading 

irucks on rcciprocal switching operations and use that informuiion to evaluate the need for any 

additional changes to the operations and BNSF's own ynrd cnpaciiy. UP believes the existing 

operations arc highly efficient and could be even morc efficieni if BNSF improved ils abilily lo 

receive empty cais at Valley Yard. Nonetheless, UP remains willing to work wilh BNSF to 

perfomi a sysicmaiic evaluation oflhe operations and to discuss ways to improve ihcm 

ARGUMENT 

'fhe Buard has authority to regulate the conditions of rcciprocal switching arrangements 

only if It finds such arrangements arc rcquired under 49 U.S.C. § 11102(c) and ihe competitive 

access rules See 49 C F R § 1144.2 Petitioners have not alleged thul reciprocal swiiching is 

required under these provisions because they could not meet the applicable standards of proof. ^ 

Insicad. pciitioners invoke statutory provisions thai do not apply lo the facts in ihis mailer, and 

how BNSF could pei foim the existing switching operation more efficicnily than UP, while 
avoiding interference wilh eiihcr 'fXIT or UP opcralions I'or other customers 

^ Section 11102(c) uuthonzes ihc Bonrd to rcquirc carriers to enter inio reciprocal switehing 
ugrecmenls under certain condiiions. Before imposing such a requirement, the Board must find 
that a reciprocal swiiching agreemeni is ''practicable and in the public inicrcst'' or "necessary to 
piovide competitive rail service." I Icrc, pciiuoncrs have noi invoked § 11102, and ihcy do not 
undertake to allege facts needed lo support the requisite findings under this piovision and the 
competitive acce.ss nilcs. 



ihcy seek aciion that is beyond the Board's aulhorily. Accordingly, ihe Board should not 

institute a declaiaiory proceeding 

I. The Board Lacks Authority Over the Reciprocal Switching Arrangement ut Issue. 

Peiitioncrs ask the Board to address a dispute regarding reciprocal switching opcralions 

conducicd pursuani to a voluntary airangcmeni under which UP switches BNSF cars into and out 

of TXI'f's facility in Galveston I lowever, ihc Board lacks authonty to regulate such a voluntary 

arrangement. 

Board precedent plainly establishes thai the agency lacks authority to regulate voluntary 

reciprocal switching arrangements. See. e g , SP/SSIV Switcliing Charges on Carloads of Grain 

at Kansa.s City, Docket No. 40178, slip op at 6 (ICC served Oct. 24, 1989) (explaining that the 

powei to prescribe terms for rcciprocal switching ''only applies to u swiiching arrangement ihal 

we have found is rcquircd (cither to provide compeiilive rail service or to otherwise satisfy the 

public interest)''); CSX Corp. et a i - Conlrol - Conrail Inc. et a l , FD 33388, slip op al 3 n 6 

(STB scr\'cd Aug. 24, 1998) ("Our aulhorily to adjudicate the conditions and compensation in 

rcciprocal switehing agreements is set forth at 49 U.S C 11102(c)."). Accordingly, the Board 

has no basis for opining on llic operation ofthe currcni rcciprocal swiiching arrangement, and 

such an opinion could not provide the basis for the Bourd to preset ibc the operational changes 

petitioners seek. 

II. The Authority Petitioners Cite Docs Not Support Their Request for Declarator}' 
Rclief. 

BNSF and Muskei allege that UP violates three sections ofthe Interstalc Commerce Act 

in swiiching BNSF cars ai TXI'f. None of these provisions could provide grounds for the 

declaratory order they seek. 
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A. Scciion 10702(2) Provides No Basis for Rclier. 

Petitioners assert ihul UP's failure to adopt different protocols I'or swiiching BNSF cars at 

'fXl'f IS an unreasonable practice in violation of 49 U.S.C. § 10702(2) I lowcver, the Board has 

ruled thai challenges under this piovision arc inappropriate if a more specific staluiory provision 

governs ihc legal issue. "Conduct is noi appropi lately challenged under § 10702 whcrc there is 

another statutory provision that specifically governs the lawfulness oflhe conduct in question " 

Emerge'Atk.. Inc v Union Pac /e./^., NOR 42104, slip op at 10 (S'fB .ser\'ud Junc26. 2009). 

I-lcrc, there is a specific provision that governs the switching of cars into .shipper facilities As 

discussed above, § 11102(c) gives the Bourd authority to prescribe a reciprocal switching 

agreement if ihe standards established by the statute and the compeiilive access rules uie met In 

view ofthis more specific statutory provision (which ihcy do not even cite), pctiiioncrs may not 

rcly on the more general terms of § 10702(2) as a basis for ihcir claims. See. e g.,.Joseph A 

Goddaid Realty Co. v. N Y. C. &St L RR, 229 l.C.C 497, 502 (1938) (shippers could not 

challenge failure lu name them as entitled to rcceivc reciprocal switching ns an ''unreasonable 

praclicc" when they did not invoke a morc specific siaiulory provision allowing Ihe ngency. 

"under certain circumstances, to require one carrier to permit the use ofits lerminals by another 

cunier at reasunable eom|}cnsaiion"). 

Furthermore, petitioners cannot factually support a § 10702 claim. UP's conduct cannot 

be regarded as unrea.sonable or discriminatoiy. Raihcr, UP has continued to pcrfonn a 

longstanding, voluntary recipiocal swiiching operation. UP has continued to accept BNSF cars 

on the UP iracks historically used to stage cars I'or ihe switching operation, and UP has moved 

BNSF cars lo 'fXIT consistently with longstanding praclicc. As ihe volume of cars to be 

delivered to 'fXIT increased in recent years, UP has worked with TXIT to expand the capacity at 

II 



TXI'f's facility, to improve operational coordination with 'fXIT, and lo increase throughput at 

the facility - changes that have benefited BNSF 

B. Scciion 10742 Provides No Basis for Rclicf. 

Pciiuoncrs assen that UP's fuilurc to udopi different protocols for switching BNSF cars at 

'fXIT constitutes a failure to provide ^'reasonable, proper, and equal interchange facilities" in 

violation of 49 U S.C § 10742. As wilh iheii rcliancc on § 10702(2), petitioners' invocation of 

§ 10742 is an improper atiempi to obiain a Board prcscripiion foi reciprocal switching wiihoul 

meeting the requirements of § 11102(c) and the competitive access niles. 

Morcover, § 10742 is inapplicable here. This provision addrcsses ihc "interchange of 

iralTic" with a "connecting line'' ofunoihcr rail carriei, not the sort of rcciprocal swiiching 

operation that occurs at TXIT. Scciion 10742's interchange provision applies when two or morc 

carriers arc participating In a ihrough route. See All Coasl Une R R v United States, 2&A U.S. 

288, 293 (1932) (explaining thai ihe lerm ''connecting lines'' refers lo "all the lines making up a 

through route'"). A ihrough route involves the use ofa through raic - cither a joinl rale, i.e., a 

uniiaiy rate provided to the shipper by two or more carriers thai agrcc on how lo divide the 

revenue, or a rate composed of separate factors provided lo ihc shipper by the different ruilroads 

See Through Routes and Through Rates, 12 l.C.C. 163, 166-67 (1907); jl'/e/ro Ed Co v Consol. 

Rail Corp.. 5 I.C.C.2d 385.402 (1989) A rail carrier providing rcciprocal switching is not a 

participant in a ihrough rule or thiough route Rulhcr, il receives a switching fee from the line-

haul carrier. See Switching Chatges and Absoi ption Thereof at Shreveport, La., 339 I CO. 65. 

70 (1971), see also Missoun-Kansas Texas R.R. - S Pac 'lran.sp. Co. -Joint Petition for 

Declaratory Order - Recovery of Transportation Chaiges, Docket No. 37440 (Sub-No. 1), slip 

op. at 2 (ICC served Nov. 20. 1987) (describing ihc distinction between switching charges and 

divisions of joint rales), S. Ry v hniisville & Nashville /f /f, 185 F". Supp. 645, 653 (W.D Ky 
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I960) (holding that carrier that switched curs to a shipper's facility for another carrier wns 

"mcrcly the agent'' oflhe olher earner, ''not u connecting earner," and that ihc cars were not 

"'interchanged' between the two earners" within llic meaning of what is now § \0742), aff'd, 

289 F.2d 934 (6lh Cir. 1961). 

UP docs not partici|)aic in a ihrough route with rcgard to Muskci's shipments to 'fXIT 

UP is not a party lo a through rate - il does not receive a division of a joint rate from BNSF or a 

sejjaiaic rate paymeni from Muskci. Raihcr, UP receives a switching payment from BNSF 

'fhus, UP's rcciprocal swiiching operation here is not an "interchange oftraffic'* with "'a 

connecting line"' wiihin ihc meaning of § 10742. 

If Muskci were to rcqucsl a ihrough rate and ihrough ruuic from UP and BNSF for its 

shipments to 'FXIT, UP would establish an appropnate rale and inierchange point In fact, 

pctiiioncrs acknowledge thai UP has facilities where il could interchange the Muskei shipments 

wilh BNSF ul various points, such as Kansas City or St. Louis. (Petition at 6.) Bul ihc track 

BNSF and UP use for the reciprocal swiiching operaiion at 'I'Xl'f is not an interchange jioint for 

a ihrough movcmcni, so § 10742 standards do not apply lo this situation. 

Even ifthc § 10742 standards applied because reciprocal switching was an interchange of 

traffic Within the meaning § 10742, petitioners could not make a case. UP may designate where 

It will acccpl cars in inierchange, provided thai "it does not im|30sc unusual, unrcasonable, or 

impossible operaiing hazards |on BNSFJ or rcquirc |BNSF1 to do work which properly belongs 

to |UPJ " iV )'. Chi. & St. LOUIS RR V N Y Cent R R.,3\4 l.C.C. 344, 345 (1961) (citing Kan 

CityS Ry. v La A Ark Ry, 2\3 l.C.C. 351. 359 (1935)). 'fhe designated facilities fur switching 

al TXI'f do not impose "unusual, unreasonable, or impossible operating hazards" on BNSF UP 

13 
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has continued a longstanding opeiation using ihc same tracks thai have long been used for this 

operation. 

Thcrc is also no basis for petitioners' assertion that UP's rcciprocal switching operation 

has been "discriminatory" or otherwise unequal wiihin the meaning of § 10742. 'fo prevail on u 

discnmination claim under § 10742. peiilioners would have to show thul UP trcats BNSF 

differently than it treats carriers other than UP for which UP switches iraffic for TXI'f under 

subsianiially similar circumstances See. e.g., Buriinglon N.R R. v. United States, 12\ F.2d 33, 

40 (DC Cir 1984). UP docs not provide rcciprocal swiiching for any olher carrier's iraffic lo 

TXIT. 

C. Section 11101 Provides No Basis for Rclicf. 

Finally, petitioners assert that UP's failure to adopt diffcrcni protocols for switching 

BNSF cars at 'FXI'f constitutes a failurc to provide rcasonable service on rcasonable request in 

violation of 49 U.S.C. § 11101./£',a violation of Ihc common carrier obligauon 'fhis claim has 

no basis in law. UP's statutory obligations under § 11101 urc to provide in wnting common 

camcr rates to any pcison requesting ihcm and to provide rail service pursuani lo those rates 

upon reasonable request. See Montana v. BNSF Ry., NOR 42124, slip op at 7 (S'fB ser\'ed 

April 26, 2013), Union Pac RR ~ Pennon for Declaratory Order, FD 35219. slip op. ai 3 (STB 

served June 11.2009). Petitioners identify no violation of these obligations, 'fhcy do not poiiii 

to any request for rates ihat UP has rebuffed oi any rcqucsl for service pursuani to UP's common 

carrier rates that UP has refused. 

In other words, even i f Muskci or BNSF could force UP to perform rcciprocal swiiching 

for .shipments to 'FXI'f mcrcly by invoking § 11101, rather than meeting the standards set forth in 

14 



§ 11102(c) and the Board's competitive access nilcs (which ihcy cannot),*^ UP has not refused to 

pcrfonn swiiching at 'I Xl'f Any argumcni ihat UP is violating its common camcr obligations 

fails on Ihe facls as well as the law. 

III. Petitioners' Requested Rclicf Is Inappropriate and Any Board Intcrx'cntion in 
Opcralions at TXIT Would Be Prcmalure. 

Thcrc arc additional, praciical rcasons why the Board should decline to exercise ils 

discretion to initiate a declaratory oixlcr proceeding m this case. The petition docs not rcqucsl 

relief that will icmiinaie a controversy or remove uncertainty Insicad, petitioners put forward a 

vague request that the Board oidcr UP to develop new rcciprocal switching protocols, without 

idcnlifying any Icgitimaie problem with the cxisling protocols Pciitioners' fundamental 

complaint is that BNSF lacks the same degree of access to 'FXI'f as UP, bul that Is because 

BNSF does not have dircct access lu 'FXI'f. The reciprucal switching UP provides is highly 

efficient, especially given BNSF's constrained capaciiy at Valley Yard. 

Morcover, ijciitioncrs' rcqucsl that the Board oversee swiiching operations al 'FXI'f, 

Ihrough indcfinilc monitoring of ihcsc opeiaiions and facilities, is at odds wuh the rationale for 

granting a declaratory order* lo lenninaic a controversy or remove uncertainly. Moniionng 

would noi be needed if the controversy werc truly terminated. 

Finally, Board intervention would be premature As explained above, UP and 'FXIT have 

rccenily worked logether to add four new storage iracks at ihc 'VXVV facility for use in staging 

cars for delivery to TXI'f. These new iracks went into scivicc and the opcralions changed to lake 

udvuniagc of those tracks at the beginning of May. UP expects the changes to allow increased 

" See, eg , Restricted Switching al Butte, Montana, 355 l.C.C 73, 78-79 (1977); Pullman 
Standardv Chi. Rock Island & Pac R.R. William M Gibbons, '/mv/cef, 356 l.C.C. 606, 613 
(1977). 
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throughput of BNSF cars, as well as UP cars UP will be monitoring the switching operations 

over the next six monihs to evaluate performance now thai the iracks are in place. Thcrc is no 

rcason for the Board to devote lime and resources to developing a factual rccord and grappling 

with legal issues when the opcralions at issue arc evolving in a way thut could moot petitioners* 

arguments, al least in pan. 

If the Board nevertheless determines that it should initiate a declaratory order proceeding, 

it should order the parties to negotiate u procedural schedule thai afl'oids time to investigate the 

relevant facts, including facls regarding petitioners' discrimination claims and regarding currcnt 

capacity constraints in Ihc vicinity of TXIT's facility In addilion, because the proceeding will 

likely be fact-intcnsivc, the Board should consider (a) ordering the parties to develop a set of 

stipulated facts and identify controverted facts in order to reduce the number of disputes, and 

(b) ordcnng petitioners to provide a detailed dcscripiion ofthe reciprocal switching protocols 

that would satisfy them 



CONCLUSION 

For the forcgoing rcasons, the Boaixl should deny the petition for declaratory order. 

Respectfully submitted, 

GAYLA L THAL 
ROBER'f N. BEL'I 
ELISA B DAVIES 
JEREMY M.BERMAN 
Union Pacific Railroad Company 
1400 Douglas Slrccl 
Omaha, Nebraska 68179 
Phone: (402) 544-3309 

MICHAEL LROSEN'fHAL 
CAROLYN F. CORWIN 
SPENCER F. WAL'fERS 
Covington & Burling LLP 
1201 Pennsylvania Avenue, N.W 
Washingion, DC 20004 
Phone- (202) 662-6000 

Attorneys for Union Pacific 
Railroad Company 

June 6. 2013 

17 



CERTIFICATE OF SERVICE 

I hercby certify that on this 6ih day of June 2013,1 caused a coî y ofthe foregoing Rcply 
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