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BEFORE THE
SURFACE TRANSPORTATION BOARD

FD 35956

READING, BLUE MOUNTAIN NORTHERN RAILROAD COMPANY -
PETITION FOR DECLARATORY ORDER

JOINT REPLY OF PENNSYLVANIA NORTHEAST REGIONAL RAILROAD
AUTHORITY AND SEDA-COG JOINT RAIL AUTHORITY

INTRODUCTION & BACKGROUND
On September 11, 2015, Reading, Blue Mountain and Northern Railroad Company
(“RBMN?”), a Class III railroad operating in northeastern Pennsylvania, petitioned the Surface
Transportation Board (“Board”) to exercise its authority under U.S.C. § 554(e) and 49 U.S.C. §
721 and institute a declaratory order proceeding (“Petition””). RBMN asserts that it filed its
Petition in an effort to eliminate several controversies pending in the Pennsylvania courts
between RBMN and other common carriers, the Pennsylvania Northeast Regional Railroad

Authority (“PNRRA™)" and the SEDA-COG Joint Rail Authority (“JRA™). 2 Specifically, the

' PNRRA, a non-operating rail common carrier, owns several rail lines on which the Delaware-
Lackawanna Railroad (“DL”), which is also a common carrier subject to the Board’s jurisdiction,
is the operator under the terms of an operating agreement. The pending Commonwealth of
Pennsylvania court case which addresses the controversy between the parties is Reading Blue
Mountain & Northern Railroad v. Pennsylvania Northeast Regional Rail Authority and Board of
Pennsylvania Northeast Regional Rail Authority, Case No. 13-06796, Court of Common Pleas of
Lackawanna County, Pennsylvania (the “PNRRA Action”). A copy of the current Operating
Agreement between PNRRA and the DL is attached as Exhibit A.

2 JRA, a non-operating rail common carrier, owns several rail lines which it has leased pursuant
to an operating agreement to Juniata Valley Railroad Company, Lycoming Valley Railroad
Company, Nittany & Bald Eagle Railroad Company, North Shore Railroad Company, and
Shamokin Valley Railroad Company, all of which are common carriers, subject to the Board’s
jurisdiction. The pending Commonwealth of Pennsylvania court case, which addresses the
controversy between the parties is Reading Blue Mountain & Northern Railroad v. SEDA-COG




Petition concerns whether the application of certain provisions of the Pennsylvania Municipality
Authorities Act (“PMAA”) and remedies sought by RBMN from the Commonwealth of
Pennsylvania courts are preempted by the provisions of the ICC Termination Act (“ICCTA”), 49
U.S.C. § 10501(b).> PNRRA and JRA* support institution of a declaratory order because the
issues at stake if decided at the state court level without the Board’s guidance on preemption
would potentially interfere with and/or disrupt railroad operations to the detriment of the public
interest in light of the remedies sought by RBMN in the pending state court actions.

Both operating and non-operating rail common carriers subject to the Board’s
jurisdiction’ are required to provide safe, efficient, and responsible competitive rail service to
shippers because such service serves the public interest. It is important to recognize that while
non-operating rail common carriers contract with an operator to directly provide rail service to
rail customers, the non-operating rail common carrier remains subject to the Board’s jurisdiction
because it has residual common carrier obligation (as a statutory common carrier) under 49
U.S.C. § 11101(a) to provide “transportation or service on reasonable request,” in the event the
non-operating rail common carrier’s chosen operator is unable to fulfill its responsibilities. In
the Petition, RBMN attempts to trivialize the Authorities’ status®, perhaps because RBMN is

unaware that the Board has authority over non-operating rail carriers as well as operating carriers

Joint Rail Authority and Board of SEDA-COG Joint Rail Authority, Case No. CV-15-1201,
Court of Common Pleas Northumberland County, Pennsylvania (the “JRA Action”). Copies of
the current Lease/Operating Agreement between JRA and its operators are attached as Exhibit B.

3 A copy of the PMAA, 53 Pa. C.S. § 5601 et seq. is attached as Exhibit C.
* PNRRA and JRA are referred to collectively herein as (the “Authorities™).
5 See 49 U.S.C §10101.

6 See Petition at 11 (stating “the Board does not have exclusive jurisdiction over the restrictions
imposed by the PMAA on public authorities just because they happen to own railroad facilities
and have some ‘residual’ authority as railroads.”)




subject to its jurisdiction; or perhaps RBMN understands that its claims are subject to preemption
unless it can create some artificial distinction which does not exist under 49 U.S.C. § 10501(b).
In fact, the Board as the implementer of the nation’s Rail Transportation Policy is tasked with
assuring that all railroads subject to the Board’s jurisdiction fulfill their responsibilities, and that
any state and local laws that “may reasonably be said to have the effect of managing or
governing rail transportation”, or “the effect of unreasonably burdening or interfering with rail
transportation” are preempted.7

Contrary to RBMN’s attempts to disguise or couch its arguments in the Pennsylvania
courts and before the Board, RBMN is engaged in an extended litigation campaign in the courts
of the Commonwealth of Pennsylvania, which would disrupt current rail operations, without the
Board’s approval.® In the PNRRA Action, RBMN has asked a Commonwealth of Pennsylvania
court, based on the application of a state statute (the PMAA), to enter a judgment declaring that:

1. PNRRA “must refrain from direct competition with private enterprise, either through

divestiture of its rail freight business, and/or sale of the rights to freight rail traffic on

its lines™;’

" N. Y. Susquehanna & W. Ry. Corp. v. Jackson (“Susquehanna™), 500 F.3d 238, 252 (3d Cir.
2007); City of Milwaukee - Petition for Declaratory Order (“City of Milwaukee™), 2013 STB
LEXIS 100, at *3 (S.T.B. served Mar. 25, 2013). The Board also has exclusive jurisdiction to
regulate rail-to-rail competition under 49 U.S.C §10101.

® Essentially, RBMN seeks to accomplish two objectives (1) prevent the Authorities from
continuing mutually satisfactory leases and/or operating agreements that have provided
reasonable and efficient service to the customers served by the lines for decades; and (2) prevent
non-operating common carriers and their operators, which are also common carriers subject to
the Board’s jurisdiction from fulfilling their common carrier obligations by restricting the
Authorities from assisting their chosen operators with soliciting customers and obtaining grants
that are necessary to earn adequate revenues and to operate the transportation facilities safely and
without detriment to the public health and safety.

? See RBMN Second Amended Complaint against PNRRA, Exhibit D at 15. In this regard,
RBMN claims that Section 5607(b)(2) of the PMAA, 53 Pa. C.S. § 5607(b)(2), bans PNRRA
from undertaking activities which RBMN alleges compete with RBMN. In other words, RBMN



2. The existing operating agreement between PNRRA and its rail operator is “null and
: 19510
void;”" " and

3. PNRRA must utilize a complex and time-consuming public bidding process before
entering into any “contract for the operation of its rail lines.”"!

Similarly, in the JRA Action, RBMN has asked a Commonwealth of Pennsylvania court,
based on the application of a state statute (the PMAA), to enter a judgment declaring that

1. JRA “must refrain from direct competition with private enterprise” for customers and
12
grants;

2. JRA must bid its operating agreement/lease and award the agreement/lease to the
highest bidder, regardless of the Authority’s criteria for determining which operator
best serves the public interest and promotes the interest of the Authority, and fulfills
the duties of a residual common carrier;

3. JRA must reject all existing bids and start the solicitation process over using RBMN’s
arbitrary criteria for awarding a “contract for operation of its rail lines.”

In short, RBMN asks the Commonwealth of Pennsylvania courts to enter a judgment

declaring (1) that one or both of the Authorities must refrain from competition with private rail

seeks to eliminate competition by removing PNRRA, a non-operating rail common carrier, from
the rail freight industry altogether.

10 See RBMN Second Amended Complaint against PNRRA, Exhibit D at 15-16. In this regard,
RBMN claims that the operating agreement between PNRRA and its rail operator must be
declared void because (1) PNRRA is purportedly engaging in activities which RBMN alleges
unfairly compete with RBMN under Section 5607(a) of the PMAA, and (2) PNRRA entered into
the operating agreement with its rail operator without using a public bidding process, which
RBMN alleges is required under Section 5614(a) of the PMAA, 53 Pa. C.S. § 5614(a). Voiding
the existing operating agreement between PNRRA and its rail operator on its face will make
continued operation of the rail lines problematic by eliminating contract provisions relating to
important issues as insurance, liability and other operating requirements, which establish the
responsibility of the rail operator for these important matters

i See RBMN Second Amended Complaint against PNRRA, Exhibit D at 16. In this regard,
RBMN alleges that Section 5614(a) of the PMAA requires PNRRA to utilize a public bidding
process for any operating agreement for the operation of its rail lines.

12 See Count 1 of RBMN’s Second Amended Complaint (Exhibit D). While, the JRA litigation
was initiated more recently than the PNRRA litigation, JRA fears that RBMN will ultimately
seek to have JRA to either divest its rail freight business or sell its rights to operate freight traffic
on its lines because RBMN accuses the Authorities of the same alleged violation of anti-
competition provisions of the PMAA.



carriers; (2) that one or both of the Authorities must undertake divestiture of rail freight assets
and/or sell its rights to freight traffic; (3) that existing operating agreements between the
Authorities and their respective rail operators, including provisions relating to operation and
safety of the rail lines, are null and void; and (4) that the Authorities are barred from entering
into future lease/operating agreements for the operation of their rail lines without the use of
complex and time consuming procedures that restrict the Authorities’ discretion in selecting a
rail operator. RBMN seeks this unauthorized and drastic relief through the application of an
ambiguous state statute (the PMAA) in the Commonwealth of Pennsylvania courts, irrespective
of the facts that both Authorities are non-operating rail common carriers, that the Board has
exclusive authority to regulate railroad operations,'® and that the operating agreements RBMN
asks to have voided became effective subject to the Board’s oversight.14

PNRRA and JRA cach responded to RBMN’s Complaints in the Commonwealth of
Pennsylvania courts by raising federal preemption under 49 U.S.C. 10501(b), in addition to
asserting numerous state law arguments as to why RBMN’s claims lack merit; while the
Authorities arguments are meritorious, they are not relevant here.'> Regardless of whether or not
the purported actions of the Authorities complained of by RBMN are contrary to the PMAA, the

issue presently before the Board is whether the application of the PMAA in the manner sought

49 U.S.C. § 10501(b).

' Once the Board has authorized a common carrier to commence operations, it is difficult to
void the authority granted. For example, any finding that a court might make with respect to
fraud would not be conclusive as to the type of fraud necessary to void the authority [the Board]
has issued with respect to [the] lines.” See Richard D. Robey. Juniata Valley Railroad Company,
et. al. — Petition for Declaratory Order — Allen J. Levin and Lewistown Central Railroad
Company (“Robey”), FD 33420, slip op. at 3 (STB served June 17, 1998).

' See Defendants’ (PNRRA and its Board) Pre-Hearing Brief in Opposition to Plaintiff’s
Emergency Application for Preliminary Objections (PNRRA Action), attached as Exhibit E, pp.
9-47.




by RBMN in the Commonwealth of Pennsylvania courts and the relief and remedies requested
by RBMN in the courts are preempted under ICCTA. '

Succinctly put, a Declaratory Order (or at a minimum Board guidance interpreting
preemption) is necessary because application of the state statute (the PMAA) and the remedies
sought by RBMN in the Commonwealth of Pennsylvania courts, if granted, will interfere with
PNRRA’s and JRA’s rail operations for the reasons stated above and below and will infringe
upon matters directly regulated by the Board. RBMN essentially seeks to transfer responsibility
for managing and governing rail transportation from the Board to the courts of the
Commonwealth of Pennsylvania, contrary to 49 U.S.C §10501(b), irrespective of the impact
such changes would have on rail operations, and contrary to the Supremacy Clause. Therefore,
PNRRA and JRA request that the Board declare that the application of Sections 5607(b)(2) and
5614(a) of the PMAA to the Authorities in the manner sought by RBMN in the Commonwealth
of Pennsylvania courts and the relief and remedies requested by RBMN in the Commonwealth
of Pennsylvania courts are either facially preempted or preempted as applied under 49 U.S.C. §
10501(b).

PARTIES
PNRRA

PNRRA, an authority formed under the PMAA and other relevant law, is a non-operating

rail common carrier subject to the Board’s jurisdiction that owns nearly 100 miles of rail lines

within its four member counties. PNRRA was formed in 1982 for the purpose'’ of acquiring,

' The Board has recognized that remedial tools available to courts in connection with alleged
violations of state laws, including violations of the PMAA are limited. See Robey, slip. op. at 3.
For example, any divesture remedy sought is clearly subject to the Board’s jurisdiction and
approval.

'7 See PNRRA Articles of Amendment. Exhibit F.



holding, constructing, improving, maintaining, operating, owning and leasing, either in a
capacity of lessor or lessee, rights-of-way, trackage, sidings and other related rail transport
facilities and to accept grants and borrow money from any Authority, Corporation or Agency of
the United States or the Commonwealth of Pennsylvania for the purpose of acquiring and
preserving such rail transport facilities within the Commonwealth of Pennsylvania. PNRRA
acquired the majority of its lines, running northeast from Scranton to Carbondale and southeast

from Scranton to Analomink, during the period 1985 to 1994.'8

' PNRRA will not regurgitate its entire background or the history of the litigation between the
parties in the Commonwealth of Pennsylvania courts; however, it is important to note that
PNRRA does not concede that the history is correct as stated in the Petition, and, in fact, the
Petition includes numerous incorrect false and misleading statements. For example:

e On page 3 of the Petition, RBMN claims that “PNRRA was formed in 2006 as a result of
“the merger of two other municipal authorities, the Lackawanna County Railroad Authority
(‘LCRA”) and the Monroe County Railroad Authority (‘“MCRA’).” This is just wrong and
RBMN has access to the public documents demonstrating it is wrong. PNRRA was formed
on April 12, 1982 as the Monroe County Railroad Authority and changed its name to
PNRRA in 2006. See Articles of Incorporation of MCRA, Certificate of Incorporation of
MCRA, Articles of Amendment of MCRA, Exhibits G, H, and F respectively. LCRA was
formed in 1984. See Articles of Incorporation of LCRA, Exhibits I. LCRA joined into
MCRA, which changed its name to PNRRA in 2006. See Certificate of Joinder. Exhibit J.
Thus, PNRRA’s corporate existence began on April 12, 1982 and the prior acts of MCRA
and LCRA are all acts of PNRRA.

e On page 3 of the Petition, RBMN states “LCRA first acquired rail lines in 1993.” This is also
wrong. LCRA, now joined (not merged) into PNRRA, acquired existing rail lines in
northeastern Pennsylvania beginning in 1985. See Exhibit E, Pages 1-9. Before 1993,
LCRA had acquired multiple rail lines.

e RBMN states on page 3 of the Petition that “RBMN does not believe that MCRA used an
REFP or sought competitive bidding prior to contracting with the DL.” This is also wrong.
RBMN knows through discovery in the state court action that both LCRA and MCRA issued
RFP’s before selecting the DL as a rail operator initially. Exhibits. K, L.

e Significantly, on page 6 of the Petition, RBMN gives the impression that the state court
definitively and finally ruled on the issue on preemption when it ruled on preliminary
objections to the Amended Complaint in the PNRRA Action, asserting:

“This despite the earlier State Court Order (Exhibit D) by another member of the
Court denying a preliminary objection on this very issue.”



JRA

JRA, a joint authority formed under the PMAA and other relevant law, is a non-operating
rail common carrier subject to the Board’s jurisdiction that owns nearly 200 miles of rail lines
within its eight member counties. JRA was incorporated in 1983 for the purpose of acquiring,
owning, and maintaining railroad properties throughout Central Pennsylvania to provide rail
freight service and foster economic development and job creation in the region through the
improvement and expansion of rail infrastructure.'” All of JRA’s rail lines were established
many years prior to RBMN commencing operations.
RBMN

RBMN is a for-profit Pennsylvania Corporation. According to RBMN, it is a Class III
carrier with 320 miles of railroad in Berks, Bradford, Carbon, Columbia, Lackawanna, Luzerne,

Northumberland, Schuylkill and Wyoming Counties, Pennsylvania. The railroad runs from

RBMN’s Pennsylvania-based counsel must know that a ruling on preliminary objections
under Pennsylvania law is not dispositive of an issue like preemption which can be asserted
as an affirmative defense later in the same case, even after denial of a preliminary objection
on the same basis earlier in the case. See Abbott v. Anchor Glass Container Corp., 758 A.2d.
1219 (Pa. Superior Ct. 2000). In addition, the denial of preliminary objections to RBMN’s
Amended Complaint (see RBMN Amended Complaint, Exhibit M) in the PNRRA Action
related only to the claim of RBMN concerning the use of public bidding under Section
5614(a) of the PMAA, the only issue RBMN had at that point raised in the PNRRA Action.
It did not address the issue of RBMN’s later allegations that PNRRA should be ordered to
divest itself of its freight rail assets and be barred from competing with RBMN. That issue
was not even raised by RBMN until its Second Amended Complaint (see RBMN Second
Amended Complaint, Exhibit D) was filed much later in the PNRRA Action. When RBMN
raised this issue in its Second Amended Complaint, PNRRA preliminarily objected to the
application of the statutory provision and the relief sought by RBMN on the grounds of
preemption which remains pending before the Pennsylvania court. RBMN’s attempt in the
Petition to suggest that preemption has already been addressed in some final fashion by the
Commonwealth of Pennsylvania court is simply erroneous. Indeed, when the Pennsylvania
court addressed RBMN’s attempt to obtain preliminary injunctive relief, the Pennsylvania
court correctly determined that it would be premature for the court to grant any injunctive
relief in part because the issue is still pending before the court on preliminary objections.
See Opinion of Hon. V. Geroulo, Exhibit N.

19 See Exhibit O (JRA’s Articles of Amendment).




Reading PA to Mehoopany PA and it also operates a seven mile rail line extending from
Towanda to Monroeton in Bradford County, PA. RBMN did not begin operating as a common
carrier railroad until 1990, eight years after PNRRA was formed and seven years after JRA was
formed.”® With respect to PNRRA, RBMN’s own website states that RBMN acquired its rail
lines that it now alleges compete with the rail lines owned by PNRRA in 1996, years after
PNRRA acquired its parallel and allegedly competing rail lines.”’ RBMN presumably has filed
the Commonwealth of Pennsylvania court actions against the Authorities as part of a continuing
effort to add to its for-profit business operations. RBMN seeks to obtain control over the
Authorities’ rail lines now that the Authorities’ business and industrial development efforts over
the past three decades have developed their respective rail lines into valuable assets.
LEGAL DISCUSSION

A. Preemption Generally
“WHAT A STATE CANNOT DO DIRECTLY, IT ALSO CANNOT DO INDIRECTLY.”*

The threshold question in determining whether preemption applies to a particular state
statutory provision is whether the state law or a remedy sought in connection with an alleged
violation of the state law conflicts facially or as applied with an act of Congress. "The
Constitution's Supremacy Clause permits Congress to expressly displace state or local law in any

given field." Norfolk S. Ry. Co. v. City of Alexandria, 608 F.3d 150, 156 (4th Cir. 2010). The

N See Petition at 2.

2! See Exhibit P (RBMN’s Website); see also Exhibit Q, which contains deeds reflecting
PNRRA’s acquisition of rail lines in its earlier MCRA name and in the name of its now joined
predecessor, LCRA. Specifically, RBMN did not acquire rail lines running roughly parallel to
PNRRA'’s earlier acquired Scranton/Analomink rail line in a north/south direction from
Lehighton to the Scranton area until 1996, years after PNRRA owned its active parallel lines.

22 See 520 S. Mich Ave. Assocs.. Ltd. v. Shannon (“Shannon™), 549 F. 3d 1119, 1129 (7™ Cir.
2008).
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express intent of Congress in enacting ICCTA was to preempt remedies under state law that
directly or indirectly regulate rail transportation pursuant to the United States Constitution’s
Supremacy Clause. Section 10501(b) of ICCTA provides:

(b) The jurisdiction of the Board over—
(1) transportation by rail carriers, and the remedies
provided in this part with respect to rates, classifications,
rules (including car service, interchange, and other
operating rules), practices, routes, services, and facilities of
such carriers; and

(2) the construction, acquisition, operation, abandonment,
or discontinuance of spur, industrial, team, switching, or
side tracks, or facilities, even if the tracks are located, or
intended to be located, entirely in one state,

is exclusive. Except as otherwise provided in this part, the
remedies provided under this part with respect to regulation
of rail transportation are exclusive and preempt the
remedies provided under Federal or State law.

49 U.S.C. § 10501(b).

It is well-established that 49 U.S.C. § 10501(b) preempts state and local regulation of rail

transportation. See Fayus Enterprises v. BNSF Ry. Co., 602 F.3d 444, 449-50 (3d Cir.), cert.

denied, 131 S. Ct. 822 (2010). “The regulation of railroad operations has long been a
traditionally Federal endeavor, to better establish uniformity in such operations and expediency
in commerce, and it appears manifest that Congress intended ICCTA to further that exclusively

federal effort.” Friberg v. Kansas City S. Ry. Co., 267 F.3d 439, 443 (5th Cir. 2001). As noted

by multiple United States Courts of Appeals, “[i]t is difficult to imagine a broader statement of
Congress’s intent to preempt state regulatory authority over railroad operations.” Green

Mountain R.R. Corp. v. Vermont, 404 F.3d 638, 645 (2d Cir. 2005) and City of Auburn v.

United States, 154 F.3d 1025, 1030 (9th Cir. 1998) (quoting CSX Transp., Inc. v. Ga. Pub. Serv.

Comm’n, 944 F. Supp. 1573, 1581 (N.D. Ga. 1996)).

11



Courts and the Board have consistently interpreted ICCTA to “preempt[] all state laws

that may reasonably be said to have the effect of managing or governing rail transportation.”

Susquehanna, 500 F.3d at 252 (quotations omitted); see also Elam v. Kansas City S. Ry. Co., 635

F.3d 796, 805 (5th Cir. 2011); PCS Phosphate Co., Inc. v. Norfolk S. Corp., 559 F.3d 212, 218

(4th Cir. 2009); Fla. E. Coast Ry. Co. v. City of W. Palm Beach, 266 F.3d 1324, 1331 (11th Cir.

2001); City of Milwaukee, slip op. at 3-4. Likewise, “‘[t]o the extent remedies are provided
under laws that have the effect of regulating [i.e., managing or governing] rail transportation,’
they too are expressly preempted.” Elam, 635 F.3d at 805 (alterations in original) (quoting

Franks Inv. Co. LL.C v. Union Pac. R.R. Co., 593 F.3d 404, 410 (5th Cir. 2010)). The Board has

recognized that, regardless of the merits of the underlying state law claims, any application of
state law or any remedy sought in connection with a state law “which infringes upon [the
Board’s] exclusive jurisdiction to regulate rail transportation is preempted by section 49 U.S.C. §
10501(b).” See Robey, slip op. at 3.

While broad, the preemption provisions of 49 U.S.C. § 10501(b) are not without
limitations. For example, state and local governments retain limited police powers under ICCTA
to enforce generally applicable laws having not more than an incidental or remote effect on rail
transportation. Such state and local actions, however, escape preemption only if they do not
prevent, interfere with or unreasonably burden railroad activities. Fayus, 602 F.3d at 451;

Susquehanna, 500 F.3d at 253; City of Milwaukee, slip op. at 3-4; CSX Transp., Inc.-Petition for

Declaratory Order, FD 34662, 2005 WL 1024490, *4 (S.T.B. May 3, 2005).” As the Board

2 RBMN does not contend in its Petition or its filings in the Commonwealth of Pennsylvania
courts that Sections 5607(b)(2) and 5614(a) of the PMAA were promulgated under the
Commonwealth of Pennsylvania’s police powers, nor does RBMN contend that application of
those statutory provisions to the Authorities in the manner sought by PNRRA in the
Commonwealth of Pennsylvania courts would constitute an exercise of such police powers.

12



stated in City of Milwaukee, “[i]t is well settled that states cannot take an action that would have

the effect of foreclosing or unduly restricting a railroad’s ability to conduct any part of its

operations or otherwise unreasonably burden interstate commerce.” City of Milwaukee, slip op.

at 4.2

In applying ICCTA preemption, the state or local actions at issue are either facially
preempted or preempted as applied, or both. Courts and the Board have recognized “two broad
categories of state and local actions to be preempted regardless of the context or rationale for the
action,” thus constituting a “per se unreasonable interference with interstate commerce:”

(1) states and municipalities are prohibited from imposing requirements that, “by
[their] nature, could be used to deny a railroad the ability to conduct some part of
its operations or to proceed with activities that the Board has authorized;” and

(2) "there can be no state or local regulation of matters directly regulated by the
[STB]—such as the construction, operation, and abandonment of rail lines;
railroad mergers, line acquisitions, and other forms of consolidation; and railroad
rates and services.”

CSX Transp., 2005 WL 1024490, *2 (citations omitted) (citing Green Mountain, 404 F.3d at

641-45; City of Auburn, 154 F.3d at 1030-31); see also Union Pac. R.R. Co. v. Chicago Transit

Auth., 647 F.3d 675, 679 (7th Cir. 2011); Susquehanna, 500 F.3d at 253. State or local actions
not preempted on their face under these categories may be preempted “as applied,” which
“requires a factual assessment of whether [the state or local] action would have the effect of
preventing or unreasonably interfering with railroad transportation.” CSX Transp., 2005 WL

1024490, *3; see also Union Pac., 647 F.3d at 679 (demonstrating that claims "may be

preempted as applied” when the record shows that the particular action or remedy sought would

2 RBMN quotes City of Milwaukee extensively in its Petition, yet selectively fails to include the
language quoted above. See Petition at 9-10. Indeed, RBMN quoted the Board’s entire
discussion regarding “General Preemption Precedent” except for the paragraph containing such
language.

13



have the effect of preventing or unreasonably interfering with railroad transportation); City of
Milwaukee, slip op. at 4.

B. RBMN’s Attempted Application of Section 5607(b)(2) of the PMAA and the Remedies
RBMN Seeks Thereunder in the Commonwealth of Pennsylvania Court Actions are
Preempted by 49 U.S.C. § 10501(b).

RBMN’s attempted application of Section 5607(b)(2) of the PMAA and the remedies
RBMN seeks thereunder in the Pennsylvania courts are completely preempted by Section
10501(b) of ICCTA, or, at a minimum, completely preempted as RBMN seeks to apply them.
Specifically, an order from a Commonwealth of Pennsylvania court applying Section 5607(b)(2)
of the PMAA in the manner advocated by RBMN and/or granting the remedies RBMN seeks
against the Authorities would foreclose the Authorities’ ability to conduct some part or all of
their operations, would prevent the Authorities from proceeding with activities expressly
authorized by the Board, would encroach upon matters directly regulated by the Board, and

would otherwise have the effect of preventing or unreasonably interfering with rail

transportation.”> See Union Pac., 647 F.3d at 679; City of Milwaukee, slip op. at 4; CSX

Transp., 2005 WL 1024490, *2-*3,
RBMN seeks to apply Section 5607(b)(2) of the PMAA in such a way as to require one

or both of the Authorities to cease all activities that compete with private railroads (including

3 For example, some of the activities that RBMN seeks to prohibit the Authorities from
performing, such as assisting their operators in obtaining customers and securing grants are
essential responsibilities of rail carriers. RBMN’s claim that is at a competitive disadvantage for
grants is simply not true. Pennsylvania’s Rail Freight Assistance Program and the Rail
Transportation Assistance Program routinely provide state grants that are readily available to all
Pennsylvania railroads, including publically and privately owned entities. Despite RBMN’s
claims of disadvantage in obtaining grants, RBMN has been a successful applicant numerous
times. In fact, last year RBMN received a $10 million grant for just one railroad bridge project.
JRA has never received a grant that large. See Exhibit S (Progressive Railroad Article entitled
Reading & Northern lands Pennsylvania grant to build $14 million bridge). Further, All
government entities routinely support projects that serve a public interest, such as stimulating
economic development - such support is certainly not anti-competitive.
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RBMN), and further requests the Commonwealth of Pennsylvania courts to order relief
including, inter alia, the divestiture of existing rail freight business and/or sale of rights to freight
traffic by one or both of the Authorities. In other words, RBMN seeks to remove the Authorities
(which are both non-operating rail common carriers subject to the Board’s jurisdiction) from the
freight rail industry entirely. It is difficult to imagine a state or local action that would deny a
railroad’s ability to conduct some part of its operations more directly and effectively than an
order from a Commonwealth of Pennsylvania court requiring the Authorities to cease railroad
freight activities and mandating divestiture of their entire rail freight business, as requested by
RBMN.

Courts and the Board have held that claims that would divest a party of property that is

used for railroad activities are completely preempted. See 14500 Ltd. v. CSX Transp., Inc., 2013

WL 1088409, *4-*5 (N.D. Ohio 2013); B&S Holdings, LLC v. BNSF Ry. Co., 889 F.Supp.2d

1252, 1257-58 (E.D. Wash. 2012); Mark Lange—Petition for Declaratory Order, FD 35037 at p.

3 (S.T.B. Jan. 24, 2008). Of particular note here, the Board held in a prior matter involving
claims asserted against JRA for purported violations of the PMAA that “any remedy which
infringes upon our exclusive jurisdiction to regulate rail transportation is preempted by section
10501(b). Thus, the remedial tools available to a court considering violations of the PMAA are
limited.” Robey, slip op. at 3. Specifically addressing Levin’s request for relief in the form of a
court order requiring divestiture of the JRA rail lines at issue, the Board held that “[t]he
divestiture remedy sought by Levin, for example, may not be accomplished without our

approval.” Id. at n.5.%¢

26 Citation to Robey is noticeably absent from the RBMN Petition.
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Further, if applied to railroad-related municipal authorities in the manner advocated by
RBMN, Section 5607(b)(2) of the PMAA would effectively regulate who can acquire, construct
and/or operate rail lines; where rail lines can be acquired, constructed and/or operated; and what
activities and operations can be performed on rail lines. Further, such application and the
remedies sought by RBMN in the Commonwealth of Pennsylvania courts would necessarily
include or necessitate: discontinuance of freight rail service by the Authorities and their chosen
rail operators; divestiture or abandonment by one or both of the Authorities of their rail lines or
sale of their freight traffic rights; and acquisition or purchase of one or both of the Authorities’
rail lines and/or freight traffic rights by third parties. All of these activities clearly fall within the
ambit of [CCTA, and perhaps more importantly, all of these activities are directly regulated by
the Board.

Section 10501(b) of ICCTA itself provides: “[t]he jurisdiction of the Board
over...transportation by rail carrier, and...the construction, acquisition, operation, abandonment,
or discontinuance of spur, industrial, team, switching, or side tracks, or facilities, even if the
tracks are located, or intended to be located, entirely in one State...is exclusive” 49 U.S.C.

§ 10501(b) (emphasis added). Expanding on this broad statement of jurisdiction, [CCTA
includes extensive provisions regarding the Board’s authority over construction and operation of
rail lines (see 49 U.S.C. § 10901 (requiring Board review approval to construct and/or provide
rail transportation over a rail line)); abandonment of rail lines and discontinuance of rail
operations (see 49 U.S.C. §§ 10903-10904 (requiring Board review and approval to abandon
and/or discontinue rail transportation on any rail line)); and purchase, acquisition and operation
of rail lines and trackage rights (see 49 U.S.C. §§ 10901 and 10902 (requiring Board review and

approval for short line purchases), 10905 (relating to purchasé of abandoned rail properties for
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public convenience and necessity), 10907 (relating to preemptive acquisition of rail lines for
inadequate service), and 11323-11326 (requiring Board review and approval for acquisition of
rail lines and trackage rights)). The Authorities complied with and received approval from the
Board under the relevant statutory provisions listed above to undertake a variety of their actions.
As a result, the Authorities are non-operating Class III rail carriers wholly subject to the Board’s
jurisdiction. Thus, application of Section 5607(b)(2) of the PMAA here would not only
constitute an improper state intrusion into matters directly regulated by the Board and an
impermissible attempt by RBMN to have Commonwealth of Pennsylvania courts exercise
jurisdiction where jurisdiction is vested by law exclusively in the Board, it would deny the
Authorities the ability to proceed with activities the Board has expressly authorized the
Authorities to undertake—activities which the Authorities are required to continue until relieved

of their obligations by the Board. *’

27 RBMN states in its Petition that:

The relief sought by RBMN in the state court actions does not seek to supersede
or infringe upon the Board’s exclusive jurisdiction to authorize the ownership and
operation of rail lines, or the discontinuance of rail service. While the relief
requested includes the possible divestiture of rail lines by a municipal authority if
it cannot or will not comply with the MAA’s restrictions on competition, RBMN
acknowledges that any acquirer of the rail lines would need Board authorization
to complete the purchase.

Petition at 12. This statement completely sidesteps the issue of ICCTA preemption, and
intentionally glosses over the fact that the effect of granting RBMN’s requested relief would be
to foreclose all railroad freight activities of the Authorities and completely remove one or both of
the Authorities from the rail freight industry entirely. RBMN also intentionally glosses over the
fact that any acquirer of the Authorities’ rail lines would only be seeking Board approval to
complete the purchase because a Commonwealth of Pennsylvania court, applying a state statute,
has already ordered one or both of the Authorities (both of which are non-operating rail common
carriers) to cease railroad activities and sell such rail lines. Finally, RBMN ignores the fact that
the Board specifically authorized the Authorities’ ownership of the relevant rail lines as well as
the railroad operations conducted thereon.
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Moreover, while the Authorities deny that their rail freight activities violate Section
5607(b)(2) of the PMAA, RBMN claims on the face of its Complaints filed in the
Commonwealth of Pennsylvania courts that the Authorities must be barred from competing with
private railroads, including RBMN. For purposes of RBMN’s attempt to deny preemption, it is
particularly noteworthy that Congress has explicitly directed the Board to foster and maintain
competition in the railroad industry. The expressly stated purposes of ICCTA include “to ensure
the development and continuation of a sound rail transportation system with effective
competition among rail carriers” and “to foster sound economic conditions in transportation and
to ensure effective competition and coordination between rail carriers.” 49 U.S.C. § 10101
(emphasis added). With these purposes in mind, ICCTA includes extensive provisions relating
to the Board’s purview over competition between rail carriers, including, inter alia, determining
whether the acquisition or divestiture of rail lines or trackage rights will result in a “substantial
lessening of competition, creation of a monopoly, or restraint of trade.” 49 U.S.C. § 11324. To
allow Commonwealth of Pennsylvania courts to apply Pennsylvania state statutes to prohibit
competition among rail carriers would be tantamount to transferring jurisdiction for regulating
rail-to-rail competition from the Board to the Commonwealth of Pennsylvania.

Accordingly, RBMN’s attempted application of Section 5607(b)(2) of the PMAA and
the remedies RBMN seeks thereunder in the Pennsylvania courts are either facially preempted or

preempted as applied under 49 U.S.C. § 10501(b).”

28 RBMN also requests relief under Section 5607(b)(2) of the PMAA in the form of a judicial
order declaring that PNRRA’s current operating agreements with its rail operator is null and
void. ICCTA preemption of this requested relief is discussed below in the section addressing
Section 5614(a) of the PMAA.
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C. RBMN’s Attempted Application of Section 5614(a) of the PMAA and the Remedies
RBMN Seeks Thereunder in the Commonwealth of Pennsylvania Court Actions are
Preempted Under 49 U.S.C. § 10501(b)

Application of Section 5614(a) of the PMAA in the manner advocated by RBMN in the
Commonwealth of Pennsylvania courts is similarly completely preempted by Section 10501(b)
of ICCTA. RBMN seeks in the PNRRA Action a judicial order from a Commonwealth of
Pennsylvania court declaring that PNRRA must, under Section 5614(a) of the PMAA, utilize a
public bidding process before entering into any contract for the operation of its rail lines, and
further declaring that any agreements entered into without having been subject to public bidding,
including the current operating agreement between PNRRA and its rail operator, are deemed null
and void. With respect to the JRA Action, RBMN seeks a judicial order from a Commonwealth
of Pennsylvania court declaring that JRA must, under Section 5614(a) of the MAA, resubmit its
operating agreement’’ to a public bidding process and award its operating agreement to the
highest bidder, regardless of JRA’s published criteria for determining which operator would best
serve the public interest and promote the interests of JRA and the customers served by its lines.

RBMN’s insistence that the JRA operating agreement be awarded to the highest bidder is
particularly confusing considering that the very statute RBMN relies upon in arguing that public
bidding is required, Section 5614(a) of the PMAA, expressly requires municipal authorities to
award publicly bid contracts to the “lowest responsible bidder.” 53 Pa. C.S. § 5614(a). As
discussed below, such non-meritorious claims, preposterous and contrary to the express language
of the PMAA as they may be, serve as a basis for RBMN’s claims in the Pennsylvania cases as
illustrated by the JRA Action which is intended to prevent JRA from selecting and contracting

with a rail operator. Applying Section 5614(a) literally as stated in PMAA would obligate the

* RBMN concedes in its complaint against the JRA that it is functioning under an operating
agreement as a lease.
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Authorities to choose an operator solely based on the lowest proposed compensation; further, it
would exclude all other valid criteria designed to choose a carrier, which best serves the interest
of the Authorities and the public.

The activities contemplated by the Authorities’ operating agreements with their
respective rail operators,”” i.e., the rail operators’ exclusive use of the Authorities’ rail lines and
the provision of common carrier rail freight service on those rail lines, even as framed by RBMN
in the Pennsylvania state courts, clearly implicate application of ICCTA, which grants the Board
exclusive jurisdiction over “transportation by rail carriers” and “operation” of rail lines and
facilities. 49 U.S.C. § 10501(b). Subjecting such operating agreements to public bidding
through the application of Section 5614(a) of the PMAA in the manner advocated by RBMN
would have the effect of governing or managing rail transportation or unreasonably interfering

with railroad operations. See Susquehanna, 500 F.3d at 252; City of Milwaukee, slip op. at 3-4.

Application of such public bidding requirements would dictate not only how and when the
Authorities may contract for the provision of commion carrier rail freight service on their rail
lines, but with whom the Authorities may contract and at what price. The timing, economics and
terms of the Authorities’ operating agreements, as well as the rail operators with whom the
Authorities contract, directly impact the operation and economics of rail transportation on the
Authorities’ rail lines.

Further, application of Section 5614(a) of the PMAA to the Authorities in the manner
advocated by RBMN in the Pennsylvania state courts and the relief RBMN seeks in requiring the
Authorities to submit all future operating agreements to public bidding are preempted under

Section 10501(b) of ICCTA because of the potential for such requirements to deny the

% See Operating Agreements as Exhibits A, B.
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Authorities the ability to conduct part of their operations. Not only would the Authorities be
required to complete complex and time consuming public bidding procedures before an
operating agreement with a rail operator could be executed, the Authorities would be subject to
subsequent legal challenges, including appeals questioning the Authorities’ compliance with
such requirements, which would further delay execution of an operating agreement. One only
need look as far as RBMN’s own behavior in the JRA Action to see how such an action could
delay execution of an operating agreement.

Although not required by Section 5614(a) of the PMAA, JRA developed and issued a
Request for Proposals (“RFP”) on May 16, 2014 to provide all qualified rail operators an
opportunity to provide rail freight service on JRA’s rail lines under an operating agreement.”’
RBMN participated in the process and submitted a proposal, but RBMN remains unhappy with
the results of the process and now seeks court intervention because in RBMN’s biased opinion
the process offered by JRA was not fair enough.’ 2 Essentially, in RBMN’s opinion the process
will never be fair enough, unless the sole criterion is price, which it believes would significantly
increase the likelihood of RBMN being awarded the operating agreement. Contrary to RBMN’s
claim, RBMN does not seek to level the playing field, but rather seeks to eliminate the
competition it faces from potentially better-qualified rail operators by seeking application of
Section 5614(a) of the PMAA in such a way that unilaterally favors RBMN. In addition, if
RBMN’s application of Section 5614(a) of the PMAA is accepted, and a Pennsylvania court
orders that operating agreements must be awarded solely on the basis of price, the Authorities’

discretion in selecting the rail operator most-qualified to perform the task at hand will be unduly

3! See Exhibit R (Copy of RFP). JRA initiated an RFP process not because it was required under
Section 5614(a) of the PMAA, but because JRA’s Board determined it was in the best interest of
the authority to do so.

32 See Petition at Page 7, FN 4.
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restricted, particularly where the Authorities seek to select the rail carrier best suited to serve the
Authorities’ public interest mission.

An additional potential for disruption of railroad operations as a result of having to
comply with public bidding requirements would occur where a non-operating rail carrier must
acquire a new rail operator under exigent or emergent circumstances, such as where an existing
rail carrier becomes insolvent or otherwise unexpectedly becomes non-operational. If the
Authorities were to encounter such a situation, application of Section 5614(a) of the PMAA in
the manner advocated by RBMN would prohibit the Authorities, which both have residual
common carrier obligations, from securing a replacement rail operator to operate on their
respective rail lines without having first successfully completed a public bidding process, which
may take years. While under 49 U.S.C. 11123, an emergency service order could be sought from
the Board to allow for continued rail service, the assertedly applicable PMAA provisions would
prevent the Authorities and a replacement operator from forming a contract under the
Commonwealth of Pennsylvania law to address essential operational issues such as insurance,
indemnity, safety, and other critical provisions.

With respect to the PNRRA Action, RBMN requests an order from a Commonwealth of
Pennsylvania court declaring that the current operating agreement between PNRRA and its rail
operator, the DL, is “null and void” because it was not subjected to public bidding under Section
5614(a) of the PMAA. Notwithstanding the fact that the DL would be required to continue to
operate PNRRA’s rail lines until excused of its obligations by the Board, RBMN’s requested
remedy is nevertheless preempted because such a judicial declaration by a Pennsylvania state
court would have the effect of managing or governing railroad operations in contravention of

Section 10501(b) of ICCTA. Declaring the operating agreement between PNRRA and the DL
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null and void would make continued operation of the rail lines problematic by eliminating
contract provisions relating to such important issues as insurance, liability, and other operating
requirements, such as grade crossing obligations, which establish the responsibility of the DL for
such critical matters. Such an order from a Pennsylvania state court voiding the operating
agreement based on the application of a state statute would be equivalent to the Commonwealth
of Pennsylvania altering and/or dictating the contractual terms that govern the provision of
common carrier rail freight service on PNRRA’s rail lines.

Accordingly, RBMN’s attempted application of Section 5614(a) of the PMAA and the
remedies requested thereunder in the Pennsylvania state court actions are preempted under 49
U.S.C. § 10501(b).

D. The Authorities Have Not Voluntarily Agreed to Be Bound By Sections 5607(b)(2) and
5614(a) of the PMAA

RBMN offers several baseless arguments concerning the application of [CCTA
preemption to the state statutory provisions at issue, without any support. RBMN argues, for
example, that because the Authorities were formed under the PMAA, they purportedly
voluntarily agreed to be bound by its restrictions, including the PMAA’s limitation on
competition with private enterprise under Section 5607(b)(2) and the requirement of public
bidding under Section 5614(a).>® In this argument, RBMN attempts to twist prior decisions
relating to the Board declining jurisdiction over contractual disputes concerning voluntary
commitments between private contracting parties as evidence for the proposition that state and
local actions otherwise preempted under ICCTA are not preempted where a railroad has

“voluntarily committed” to the restrictions at issue.

33& Petition at 11-16.
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Initially, RBMN’s attempt to analogize the present situation to a contract dispute falls
flat. The present matter does not involve a contract dispute arising out of a voluntary agreement
between the parties, and RBMN is not seeking enforcement of mutually agreed upon contract
terms (nor does RBMN have any contract rights to enforce here); rather, RBMN seeks
application of a state statute (the PMAA) to the Authorities, and based on that application,
requests relief in the form of a judicial order declaring that the Authorities cannot compete with
private rail entities, ordering divestiture of existing rail assets by one or both of the Authorities,
declaring existing operating agreements null and void, and barring the Authorities from entering
into future operating agreements for the operation of their rail lines without the use of complex
and time-consuming procedures that restrict the Authorities’ discretion in selecting a rail

operator. Thus, RBMN’s reliance on PCS Phosphate Co. v. Norfolk Southern Corporation, 559

F.3d 212 (4th Cir. 2009) and Lackawanna County Railroad Authority—Acquisition

Exemption—F&L Realty, Inc., STB Finance Docket No. 33905, consolidated with, Delaware-

Lackawanna Railroad Co., Inc.—Operation Exemption—Lackawanna County Railroad

Authority, STB Finance Docket No. 33906 (S.T.B. Oct. 19, 2001) is misplaced because those
cases are inapposite here.

To the contrary, PCS Phosphate demonstrates why ICCTA preemption applies here. That

case involved a contract dispute between contracting parties, in which the defendant railroad
asserted that the plaintiff’s claims for breach of contract and breach of easement covenants under
North Carolina state law were preempted by Section 10501(b) of ICCTA. Focusing on Section
10501(b)’s use of the word “regulation,” the Fourth Circuit held that the plaintiff’s contract
enforcement action was not expressly preempted under [CCTA because it was “not the sort of

rail ‘regulation’ contemplated by the statute.” Id. at 214, 218-20. In so holding, the court
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explained that “regulation” “connotes official government-imposed policies, not the terms of a

private contract,” id. at 219 (quoting American Airlines, Inc. v. Wolens, 513 U.S. 291, 222

(1995), and “decline[d] to view private contracts as presumptively regulatory.” Id. at 220.

Unlike PCS Phosphate, which concerned the enforcement of voluntarily agreed upon terms in a

private contract, the relief RBMN seeks here, i.e., orders from Pennsylvania state courts applying
a state statute and compelling the Authorities to take certain actions to comply with that state
statute in the manner advocated by RBMN, clearly constitutes “the sort of rail ‘regulation’
contemplated by the statute.” Id. at 214, 218-20.

Moreover, RBMN cites no legal authority supporting the extension of decisions of the
courts and the Board relating to contract enforcement actions to actions based on the application
of state statutory provisions like RBMN’s claims in the Commonwealth of Pennsylvania state
court actions at issue here. Even if such a leap of faith could be indulged, notwithstanding the
lack of legal authority or supporting statutory language, RBMN’s argument that the Authorities
“voluntarily committed” to be bound by the restrictions contained in the PMAA is fundamentally
flawed. Importantly, the PMAA was enacted and the Authorities were formed under the PMAA
well before the time ICCTA was enacted in 1995. Thus, the Authorities’ formation under the
PMAA at a time when ICCTA preemption did not apply, at least not in its current form, cannot
be interpreted as the Authorities voluntarily agreeing to be bound by the PMAA in contravention
of ICCTA. Moreover, from an historical standpoint, RBMN cannot point to any instance where
either of the Authorities operated as if it were bound by Sections 5607(b)(2) or 5614(a) of the
PMAA. Thus, as a matter of contract law, which RBMN seeks to apply here, there is no

evidence of any “voluntary agreement” to be bound.
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RBMN’s attempt to liken the application of a state statute to a “voluntary agreement” is a
desperate attempt to negate the clear applicability of preemption. In fact, RBMN has been
attempting vigorously for months to pressure PNRRA into unilaterally agreeing to amend its
operating agreement with DL to include a provision stating that the DL will surrender possession
of the rail lines within six months of an administratively final judicial determination holding the
lease/operating agreement to be issued in violation of state law. This is likely because RBMN is
well aware that absent such a concession, it would have to seek an adverse discontinuance to get
the Board approved operator off the lines in question. Of course, PNRRA has not waived ICCTA
preemption, and has not agreed to voluntarily comply with RBMN’s request, despite RBMN’s
best efforts to leverage PNRRA into such an agreement through threats of costly litigation. Thus,
RBMN’s attempted application of the PMAA and the remedies RBMN against PNRRA are
preempted under 49 U.S.C. § 10501(b). JRA has likewise not waived ICCTA preemption
through voluntarily agreement; thus, RBMN’s claims against JRA and the remedies RBMN
seeks in the JRA Action are similarly preempted under ICCTA.

CONCLUSION

RBMN has sought a declaratory order that the requirements of the PMAA are not
preempted by ICCTA; however, as shown herein the relief and remedies that RBMN seeks, if
granted at Pennsylvania state court level, would directly and detrimentally impact railroad
operations, contrary to the public interest. Further, such relief would intrude on the exclusive
jurisdiction of the Board to regulate rail-to-rail competition and rail operations. Therefore, the
Authorities respectfully request that the Board issue a Declaratory Order or provide guidance to
the Pennsylvania courts that the provisions of PMAA, if interpreted as RBMN suggests, would

restrict competition, and interfere with railroad operations; thus, the application of the sections of
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the PMAA as proposed by RBMN and the relief/remedies requested are preempted in
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VERIFICATION

I, Lawrence C. Malski, President of the Pennsylvania Northeast Regional Railroad
Authority, verify under the penalty of perjury that the statements contained in the foregoing Joint
Reply to the Reading, Blue Mountain and Northern Railroad Petition for a Declaratory Order are
true and correct to the best of my knowledge and belief. Further, [ certify that I am qualified to

file this Verification.

Fcorerer C. Ualoks

Lawrence C. Malski

September 30, 2015
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VERIFICATION

I, Jeffery K. Stover, Executive Director for the SEDA-COG Joint Rail Authority, verify
under the penalty of perjury that the statements contained in the foregoing Joint Reply to the
Reading, Blue Mountain and Northern Railroad Petition for a Declaratory Order are true and
correct to the best of my knowledge and belief. Further, I certify that I am qualified to file this
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Jeffery K. Stover

September 30, 2015

30



BEFORE THE
SURFACE TRANSPORTATION BOARD

FD 35956

READING, BLUE MOUNTAIN NORTHERN RAILROAD COMPANY -
PETITION FOR DECLARATORY ORDER

JOINT REPLY OF PENNSYLVANIA NORTHEAST REGIONAL RAILROAD
AUTHORITY AND SEDA-COG JOINT RAIL AUTHORITY

Exhibit A

31



OPERATING AGREEMENT

THIS AGREEMENT made this 27" day of August 2010 by and between the
Pennsylvania Northeast Regional Railroad Authority, hereinafter referred to as PNRRA
and “the” Delaware-Lackawanna Railroad Co., Inc., hereinafter referred to as DL;

WITNESSETH

WHEREAS, the PNRRA owns a line of railroad known as the Scranton to Carbondale
Line, aka Carbondale Mainline between M.P. 196.8 and M.P. 174.59 which was
purchased from the Delaware and Hudson Railway Corporation in 1985; and

WHEREAS, the PNRRA owns a line of railroad known as the Scranton to Slateford Line,
aka Pocono Mainline between M.P. 134 and M.P. 74 and the Brady Lead Track which
was purchased from the City of Scranton, Steamtown Foundation and Conrail in 1991;
and

WHEREAS, the PNRRA owns a line of railroad known as the Laurel Line Mainline
between M.P. 0 and M.P. 4.81, including the Minooka Industrial Track which was
purchased in 1999; and

WHEREAS, the PNRRA has selected the proposal of DL to operate and provide rail
freight service on these lines of railroad for the benefit of shippers and communities.

NOW, THEREFORE, the parties intending to be legally bound agree as follows:
AGREEMENT

1. Use of the Lines of Railroad.

PNRRA hereby agrees to provide DL access to and use of the lines of railroad which
shall include, but not be limited to property of every kind and description, real,
personal and mixed, including the right-of-way, roadbed, tracks, track materials,
signals and other facilities, and appurtenances located in the Counties of Lackawanna,
Wayne, Northampton and Monroe in the Commonwealth of Pennsylvania as is more
fully described in Appendix A. DL shall have the right to use the lines of railroad for
exclusive railroad freight service and to establish, operate and maintain freight rail
service thereon during the term of this Agreement, or any extension, or renewal
thereof, subject to the terms and conditions hereinafter contained. This Agreement
shall not be construed as conveying any ownership interest to DL. The PNRRA
hereby designates the DL to perform all passenger services with the exception of
commuter and intercity passenger services on the lines of railroad owned by PNRRA
and PNRRA reserves the right to award and contract for commuter and intercity
passenger services on the lines of railroad owned by PNRRA with other parties. The
PNRRA reserves the right to grant and contract with Norfolk Southern (NS) for
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nonexclusive overhead trackage rights on and over the Pocono Mainline with NS and
DL will pay PNRRA 5% any and all such overhead trackage rights revenue.

2. Term.

The term of this Operating Agreement shall be five (5) years from the effective date
hereof unless terminated prior thereto in accordance with the provisions of this
Apgreement,

Provided that:

) DL shall not be in default of any of its material obligations
hereunder;

(i)  PNRRA shall continue to own the lines of railroad;

(iii) DL shall have the right, after giving written notice to PNRRA at
least 180 days prior to the expiration date of the initial term or any
renewal term thereof, to terminate this Agreement or, to request a
renewal term of this Agreement;

(iv)  PNRRA will have the option to extend the existing contract for
another five (5) year term upon ninety (90) days written notice to
DL prior to August 27, 2015.

3. Operating Fees and Other Payments.

(A) Commencing on DL’s operation and continuing through the term of this
agreement, unless renegotiated pursuant to the terms of Section 15 of this
Agreement, DL will pay PNRRA ten (10 %) percent of all DL rail freight
operating revenues on cars originating and terminating on former Lackawanna
County Railroad Authority owned lines and ten (10%) of all DL rail freight
operating revenues or $8,000.00 per month, whichever is greater on cars
originating and terminating on former Monroe County Railroad Authority
owned lines on a monthly basis for the use of the lines of railroad. DL will
place 5% of all passenger revenues into a track fund each year to be used for
maintenance of the railroad right of way and structures on the lines of railroad
owned by PNRRA. Rail freight operating revenue shall include but not be
limited to Horizon, CP, NS switching settlements, weighing, flagging and
storage and 5% of all overhead freight traffic revenues handled over lines of
railroad owned by PNRRA. DL will pay PNRRA one time $125,000.00 cash
towards the matching share of PNRRA’s purchase of the NS trackage from
Analomink to Slateford, PA per the following payment schedule: $25,000.00
due by August 15, 2009; $5,000 per month in September 2009 — July 2010; and
$45,000 on August 15,2010. PNRRA and DL will continue to contribute to
the local matching share on grants on a 50%/50% basis of a mutually agreed to
grant amount. DL also will pay PNRRA 5% on any fuel surcharge payments
received by DL during the term of this agreement. DL will pay 20% of all
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investment tax credit payments received by DL to PNRRA. DL will pay
PNRRA 5% on grain frain power agreements.

(B) DL shall also pay and discharge, on or before the last day on which payment
may be made without penalty or interest, any tax, assessment, charge for public
utilities, excise, license and permit fees, and other governmental impositions
and charges which shall or may during the term hereof be charged, laid,
assessed, imposed, become due and payable, become a lien upon, or arising in
connection with the use or operation of the lines of railroad for freight service.
DL shall have the right to contest any such taxes or other charges by
appropriate legal proceedings, conducted at its own expense, providing the DL
shall furnish to PNRRA a surety bond or other security satisfactory to cover the
amount of the contested item or items, with interest and penalty for the period
which such proceedings may be expected to take.

(C) DL shall also pay, on or before the last day on which payment may be made
without penalty or interest, all trackage rights fees or payments, all interchange
agreement fees or payments, all track lease fees or payments, and any and all
other fees or payments arising from or in connection with the common carrier
obligations of providing freight service on the lines of the railroad.

4. Conditions of Railroad Premises.

DL has inspected the lines of railroad and accepts the same “as is, where is”. PNRRA
makes no representation or warranty as to the physical condition of the lines of
railroad or the condition of legal title (other than for railroad purposes). DL shall
maintain and return the lines of railroad to the PNRRA in no less than FRA Class I
condition on the Scranton to Carbondale line of railroad and on the Brady Lead Track
and no less than FRA Class II condition on the Laurel Line and the Pocono Mainline.

5. Provision of Additional Equipment and Facilities.

DL shall be responsible for providing all equipment and facilities required for
operation of the lines of railroad and not part of the premises provided hereunder.
Such equipment and facilities shall include, but shall not be limited to, locomotives,
rolling stock, maintenance equipment, office space, a public unloading facility and
such other facilities and equipment as are required to provide rail freight service over
the lines of railroad as contemplated by this Agreement. Both parties agree that a
public unloading facility is necessary for operation of freight service on the lines of
railroad. DL agrees to cause such a facility to be constructed at its own expense and
to amortize the cost thereof over the contract period.

6. DL Obligations.

DL agrees that it will at all times during the continuance of this Agreement:
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(A) Pay all charges herein requested to be paid by the PNRRA under Paragraph 3 at
such time as the same are due and payable including, but not limited to, the rail
freight operating revenue payment which will be due on the 15" of each month
for the proceeding month’s revenue;

(B) Operate freight service in accordance with all federal, state, and local
requirements and shall be responsible for obtaining all governmental approvals,
authorizations, franchises, licenses and permits as may be prerequisite to the
rendering of such service;

(C) Observe and comply with any and all requirements of the constituted public
authorities and with all federal, state and local statutes, ordinances, regulations
and standards applicable to DL or its use of the lines of railroad;

(D) Maintain and operate at its own expense the lines of railroad, including any
structures or related facilities located thereon in good operating condition and
repair in a manner consistent with sound, accepted engineering principles and
maintain the track to FRA Class I Standards on the Scranton to Carbondale line
of railroad and the Brady Lead Track and to FRA Class II Standards on the
Laurel Line and Pocono Mainline;

(E) Repair or replace at its own expense, any rail, ties and other items of track
structures or signaling equipment as may be necessary to keep the lines of
railroad in good operating condition. In the event of any such replacement at the
expense of DL the new property shall become the property of the PNRRA;

(F) Operate ficight service on the lines of railroad at such levels, and at such
frequency to be acceptable to PNRRA and the shippers and receivers of rail
freight now or to be located on the lines of railroad;

(G) Fully indemnify, defend and hold harmless PNRRA, its officers, agents,
employees, successors and assigns, from and against all claims, suits, actions or
judgments, based upon or arising out of damage, injuries or death to persons or
property caused by the negligence of DL or its agents, employees, guests,
invitees, contractors, suppliers of materials, or furnishers of services in the use
and occupancy of the property and lines of railroad or CP Rail or Norfolk
Southem property by the DL;

(H) Be liable, defend and indemnify the PNRRA for any damages, harm or injury to
the lines of railroad or CP Rail or Norfolk Southern property caused by the
negligence of the DL, its agents or employees;

(I) Maintain a policy or policies of liability insurance to insure itself against liability
for injury or damage to persons or property, which policies will be in the
minimum amounts set forth below:
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TYPE
(i) Comprehensive General Liability
(ii) Federal Employer’s Liability Act
(iii) Cargo Legal Liability
(iv) Foreign Rolling Stock

(v) Automobile Liability

(vi)Comprehensive Passenger General
Liability

LIMITS

For all claims $10,000,000
per Oceurrence, $50,000.00
deductible;

Covered by blanket policy noted in
®;

Covered by blanket policy noted in
(@

Covered by blanket policy noted in
®;

Covered by blanket policy noted in
@;

For all claims $25,000,000.00

per occurrence on any and all NPS
Trains operated by NPS over DL,
With premium to be paid by NPS;
otherwise $10,000,000.00

per occurrence for other passenger
services operated by DL;

(J) Cause PNRRA to be named as an additional named insured under each such policy and
furnish PNRRA with appropriate certificates of such insurance which shall specifically
state that the insurance company shall furnish to PNRRA at least thirty (30 days notice

of any lapse or material change in such insurance;

(K) Peacefully deliver up and surrender possession of the lines of railroad to PNRRA at the

expiration of other termination of this Agreement;

(L) Provide unencumbered minimum working capital of fifty thousand ($50,000.00)

dollars;

(M) Provide and maintain in escrow a reserve fifty thousand ($50,000.00) dollars at all
times in addition to the minimum working capital requirements of this section for the
purpose of payment of liability claims not otherwise covered by insurance, The
escrow may be reduced upon written approval by PNRRA. Any withdrawal from
escrow by DL for payment of claims shall be matched by an equal deposit by DL

within thirty (30) days thereafter;
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DL shalt be permitied only by written PNRRA approval, with such approval not to be
unreasonably withheld, to remove, replace, or relay elements of the track or structures
on the lines of railroad in the interest of cost and/or operating efficiency, provided that
a continuous and useful, rail transportation facility is maintained as related to Part Eof
this Section. Improvements made by DL to the track, right of way, structures or
related facilities shall become the property of the PNRRA;

DL shall allow officers of PNRRA the opportunity to inspect any portion of the lines
of railroad including permission to ride any and all trains operated by DL, and DL will
provide hirail inspection services to the PNRRA upon three days notice to DL;

DL will perform marketing and sales programs for the lines of railroad in order to
increase the number of carloads per year on the lines of railroad and the DL will
employ a marketing/sales employee, to be selected in consultation with PNRRA, to
perform marketing and sales activities on lines of railroad owned by PNRRA in order
to increase carloads and encourage economic and industrial development on lines of
railroad owned by PNRRA;

- (Q) DL will provide security on the leased premises. If, and where outside contract

®)

()

security is deemed to be necessary PNRRA will split the costs associated with
same with the DL on a 50%/50% basis of mutually agreed to costs. Security
named in this paragraph will only be on property leased by the DL,

On the 27"™ day of August of each year this agreement is in effect, DL shail provide
PNRRA with the following information: (1) a complete list of the names and addresses
of all employees of DL, (2) a complete list of the names and addresses of all officers
and directors of DL, and (3) a complete list of the names and addresses of all
stockholders in DL and the total number of shares owned by each stockholder.

DL hereby covenants and agtees to provide one hundred twenty (120) days written
notice of any proposed change in stock ownership which would change control of the
DL. Upon receipt of such notice to PNRRA, PNRRA shall have the right to terminate
the operating contract with DL upon thirty (30) days written notice to DL.

7. Restrictions.

DL further agrees that it will not:

(A)

(B

Occupy the lines of railroad in any way or for any purpose unrelated to the
operation of the lines of railroad;

Assign, morigage, pledge or encumber the lines of railroad, or any part thereof or
assign its obligation under this Agreement without prior written consent of
PNRRA; or
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(C) Handle hazardous, toxic or noxious commodities without requisite insurance and
written approval of the PNRRA which will not be reasonably withheld.

8. Relationghip between DIL and PNRIRA,

The DL and PNRRA shall meet at least monthly to review and discuss revenue, costs,
operations, marketing, maintenance and service concerns. DL shall inform the
PNRRA and affected shippers of any major action or event related to the lines of
railroad which may affect rail freight service to those shippers as soon as such action
or event is known to DL. The PNRRA will inform DL of any problems or concerns
related to the rail freight service. DL is a private corporation and is an independent
contractor and is not an agent of the PNRRA. Whenever a written approval is
required by DL from PNRRA, the signature of the Board Chairman and President will
suffice to validate such written approval. The PNRRA will conduct an annual
performance audit of marketing, operating, maintenance and other functions
performed by the DL. The maintenance performance of DL will in part be analyzed
by fulfillment of annual maintenance expenditures in the minimum of twenty-five
(25%) percent of rail freight operating revenues on a rolling 3 year average, starting
with calendar year 2010 with a minimum of 3,000 ties installed per year, the addition
of stone ballast and raise, line and surfacing of at least 15 miles of railroad per year
and the installation of a minimum of 1,500 track feet of new or good quality relay rail
per year on the lines of railroad.

9. Rents firom Non-Operating Properties.

PNRRA shall receive any and all rents arising from any leases of non-operating
properties presently outstanding or to be negotiated on any portion of the lines of
railroad and any renewals thereof, including, but not limited to, rents, license fees,
and other revenues paid by any party occupying a portion of the lines of railroad
including but not limited to rental sand fees for pipe and wire crossings, utility
crossings and occupations, signboards, platform locations, driveways, storage
facilities, side tracks, parking lots, water rights, land rents, building rents and water
tank rents, among other things. PNRRA shall collect such monies as they become
due. PNRRA will determine which properties are classified as non-operating.

10. Publie Crossings.

During the term of this Agreement or any renewal thereof, DL shall assume and be
responsible for any obligation flowing to PNRRA as a result of obligations formerly
assigned to D&H or Conrail or any other predecessor railroad, or which may be
imposed under the provisions of Pennsylvania Public Utility laws and any orders
issued thereunder with respect to crossings of the lines of railroad by public
highways, bridges or utilities.
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11. Condemnation of the Lines of Railread.

If the lines of railroad, or any portion thereof, are condemned or taken by any
competent authority for public use, the award for payment of damages resulting
therefrom, or any amount paid in settlement thereof, shall be paid to and retained by
PNRRA, except as hereinafter provided. If the entire lines of railroad are taken or
such substantial part thereof as shall materially impair or interfere with DL’s proper
use and enjoyment thereof, this Agreement shall automatically terminate as of the
date of the taking. If only such portion of the lines of railroad is taken as shall not
materially impair or interfere with the DL’s proper use and enjoyment thereof, this
Agreement shall continue in full force and effect, and all proceeds of the
condemnation award or payment shall first be used by PNRRA as may be required for
the restoration of the lines of railroad in such manner as will enable the continuing
operation thereof by the DL as hereinabove provided.

12. Defauls.

If during the term of this Agreement there shall occur any of the following events
(“Events of Defauli™):

(A) DL shall fail to pay any payments or fees provided for in this Agreement at such
times as they are due and payable;

(B) DL shall fail to perform any of its other obligations hereunder, and shall not cure
such default within thirty (30) days after written notice thereof shall have been
given to DL by PNRRA or if such default cannot be cured within such period,
shall not commence to cure within such period and thereafter diligently proceed
to complete the same; ‘

(C) DL makes an assignment for the benefit of the creditors or files a voluntary
petition under any bankruptcy or insolvency law or is adjudicated as bankrupt or
insolvent in voluntary or involuntary proceedings or seeks reorganization or
receivership, or similar relief, or

(D) A proceeding against DL seeking reorganization or receivership or similar relief
is not dismissed or vacated or stayed on appeal within sixty (60) days;

(E) DL fails to maintain or operate the lines of railroad in accordance with the terms
of this Agreement or fails to conduct its operation in a manner consistent with
generally accepted railroad safety practices;

(F) Any conduct of its operations in such a manner so as to commit intentional waste
of the lines of railroad;

(G) Fails to discharge any claims or liens for materials and services for with DL
becomes obligated while providing freight rail transportation service under this
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Agreement, then and at any time thereafter while such Event of Default is
continuing and has not been cured by DL within thirty (30) days after
notification by the PNRRA of such event, the PNRRA may in addition to its
other remedies at law or equity or as provided for in this Agreement, by notice to
DL specifying the Event of Default, terminate this Agreement.

All remedies given to PNRRA by this Agreement and all rights and remedies
given to it by law or equity shall be cumulative and concurrent. No termination
of this Agreement or recovery of the lines of railroad shall deprive PNRRA or
any of its remedies or actions against DL for tent and all other sums due at the
time of termination of this Agreement, nor shall any action for operating fees,
breach of covenant or resort to any other remedies for recovery of operating fees
be deemed or construed a waiver of the right o obtain possession of the lines of
railroad.

13. Failure of Cure Default.

If DL shall fail to perform any of its obligations hereunder and shall fail to cure any
default upon the giving of written notice and upon the time period specified in this
Agreement or if DL shall not commence to comply within such period and thereafter
complete with due diligence, PNRRA shall have the right, but not the obligation and
in addition to all other remedies it may have hereunder, upon twenty-four hours
written notice to DL to undertake the performance of such obligations and obtain
reimbursement from DL thereof.

14, Financial Seftlenient on Termination and Termination Costs.

In any case of termination, each party shall bear its own expenses of termination.

15. Renegotiation.

Either party shall have the right to request renegotiation of this Agreement upon
ninety (90) days’ written notice to the other party. When notice of such request is
served upon the other party, it shall specify the changes requested. Upon failure to
reach agreement, either party may request arbitration pursuant to Section 22 or
terminate the Agreement. During any period of negotiation, all existing terms shall
remain in force. Any changes agreed upon will be retroactive to ninety (90) days
from the date of this Notice for Renegotiation.

16. Waiver.

Any waiver by either party under this Agreement of any breach by the other party
shall not effect similar rights subsequently arising nor operate as a waiver of
subsequent breaches of the same or similar kinds nor as a waiver of the clause or
condition under which said right arose or said breach occurred.
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17. Notice.

Notice provided for herein shall be sufficient if sent by certified mail, postage
prepaid, as follows:

To the PNRRA at:
Pennsylvania Northeast Regional Railroad Authority
280 CIiff Street
Scranton, PA 18503
ATTN: President

To the DL at:
“the” Delaware-Lackawanna Railroad Co., Inc.
280 CIiff Street
Scranton, PA 18503
ATTN: General Superintendent

And

Genesee Valley Transportation Company, Inc.
1 Mill Street, Suite 101

Batavia, NY 14020-3141

ATTN: President

or such other address as either party may, from time to time designate to the other in
writing.

18. Regulatory Ageney.

(A) This Agreement is subject to the orders, rules and regulations of appropriate
regulatory authorities having jurisdiction over DL.

(B) If any portion of this Agreement is determined to be unduly burdensome by such
authority, the parties shall make such modifications as may be necessary or

reasonable.

19. Access to Records.

(A) DL agrees to maintain and make available to PNRRA monthly carload and
interchange records and reports and such other records and reports necessary to
permit PNRRA to fully verify statements of traffic, revenue, and expenditures
furnished by DL on a monthly basis,

(B) PNRRA shall have full access to these records and reports during normal
business hours upon 48 hours written notice, duly given to DL.

10
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(C) DL will deliver to PNRRA a certified public audit of its financial reports to be
performed by a cextified public auditing firm no later than June 30™ for the
preceding year ending December 31. DL will also deliver to PNRRA quarterly
non certified financial statements. All records, reports and summaries shall be
held in confidence by PNRRA and shall not be disclosed to any other pasty to
extent allowed by law.

20. Force Majeure.

Neither party hereto shall be held responsible or liable, either directly or indirectly, or
be deemed in default or breach of this Agreement for any loss, damage, injury, delay,
failure, or inability to meet all or any pertion of its commitments hereunder caused by
or arising from any cause which is unavoidable or beyond its reasonable control,
including without limitation, war, hostilities, invasion, insurrection, riot, the order of
any competent civil or military government, explosion, fire, strikes, lockouts, AAR
service orders, actions of other carriers which materially effect DL’s operations, labor
disputes, perils of water including floods, ice, breakdowns, Acts of God including
storms or other adverse weather conditions, derailments, wrecks or other causes of a
similar or dissimilar nature which wholly or partially prevent the Parties or either of
them from carrying out the terms of this Agreement; provided that the Party
experiencing such force majeure or partial force majeure promptly gives to the other
Party written notice that the disabling effect of such force majeure shall be eliminated
as soon as and to the extend reasonably possible and that each Party shall have the
right to determine and settle any strike, lockout and labor dispute in which that Party
may be involved in its sole discretion. In the event that one Party’s performance is
suspended in whole or in part by force majeure, the other Party’s obligation to
perform hereunder shall be suspended or commensurately reduced for the duration of
the force majeure and for such additional reasonable period as may be required
because of the existence of the force majeure. In the event that on Party’s
performance hereunder is suspended by force majeure and cannot be resumed within
a reasonable period of time, either Party shall have the right to terminate this
Agreement.

21. Labor Conditions.

If during the term of this Agreement or subsequent renewal thereof, any labor
protective conditions shall be imposed as a result of an ICC or STB order or pursuant
to the Railway Labor Act, DL agrees to fully indemnify and hold harmless PNRRA
from the costs of said protective conditions,

22. Arbitration.

Any claim or controversy arising out of or relating to this Agreement, shall be settled
by arbitration in Scranton, Pennsylvania, in accordance with the Rules of the

11
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American Arbitration Association, and judgment upon the award rendered by the
arbitrator or arbitrators may be entered in any court having jurisdiction thereof.

23. Suecessors and Assigns.

This Agreement shall inure to the benefit of and shall be binding upon the parties
hereto and their respective successors and assigns. However, this provision shall not
be construed to confer on DL any right or authority to assign all or any part of this
Agreement without the PNRRA’s prior consent.

24, Entire Agreement.,

This Agreement contains the entire understanding of the parties with respect to its
subject matter. No oral statement or prior written matter shall have any force or
effect. The parties hereby acknowledge that they are not relying on any
representations or agreements other than those contained in this Agreement.

25. Severabilify.

If any term, covenant, condition or provision (or part thereof) of this Agreement or
the application thereof to any person or circumstances shall, at any time or to any
extent, be invalid or unenforceable, the remainder of this Agreement or the
application of such term or provision (or remainder thereof) to persons or
circumstances other than those as to which it is held invalid or unenforceable, shall
not be affected thereby, and each term, covenant, or condition and provision of this
Agreement shall be valid and be enforced to the fullest extent permitted by law.

26. Anfi-Discrimination.

DL and PNRRA will execute and comply with the non-discrimination clause attached
hereto and incorporated herein as Appendix B.

27. Applicable Law.

This Agreement shall be construed in accordance with the laws of the Commonwealth
of Pennsylvania.

28. Extension of ‘Terms and Conditions.

PNRRA shall have the option to extend the terms and conditions of this agreement to
any other PNRRA owned or acquired lines of railroad which connect to these lines of
railroad in order to avoid in whole or in part the duplication of existing activities
performed by DL serving substantially the same purposes.
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IN WITNESS WHEREQOF, the parties hereto have caused this Operating Agreement
to be executed by themselves or by their respective duly authorized officers as of the
day and year first above written.

3 Pennsylvania Northeast Regional Railroad Authority
gl " Sam <O

/. ” ; e
z obert C. Hay, Chairman /

Attest “the” Delaware-Lackawanna Railroad Co., Inc.

/?
/Mﬂi«% bl u,Q’

Daviay). Wn?eVerde, President
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APPENDIX A

DESCRIPTION OF SCRANTON TO CARBONDALE RAIL LINE
(formerly owned by Lackawanna County Railroad Authority)

PARCEL 1. A tract, piece or parcel of land, with the buildings and improvements
thereon, situate, lying and being in Fell Township, the City of Carbondale, Carbondale
Township, the Boroughs of Mayfield, Jermyn, Archbald, Jessup, Olyphant, and Dickson
City, and the City of Scranton, County of Lackawanna, and Commonwealth of
Pennsylvania, containing a line of railroad known as a portion of the former mainline of
Delaware and Hudson Railway Company and extending between a line at right angles to
the westerly line of this Parcel 1 and located at Mile Post A-174.59 in Fell Township on
the north and two lines located at Mile Post A-191.42 in the City of Scranton on the south
with the westerly of said two lines being located on the north line of Marion Street and
the easterly of said tow lines being located in the center line also being and northerly line
of the Vine Street Branch, all being more particularly described in Exhibit D&H, attached
hereto and made a part hereof.

PARCEL 2, A tract, piece parcel of land, wit the buildings and improvements thereon,
situate, lying, and being in the City of Scranton, County of Lackawanna, and
Commonwealth of Pennsylvania, containing a line of railroad known as the Vine Street
Branch of Delaware and Hudson Railway Company and extending between a line located
at Mile Post A-191.42 in the center line of Marion Street on the north and a line which
crosses the center line of Track at Mile Post A-192.63 as said line is shown on Exhibit
VINE, Sheet 1 on the south, and being more particularly described in said Exhibit VINE,
attached hereto and made a part hereof.

PARCEL 3. A tract, piece of parcel of land, with the buildings and improvements
thereon, situate, lying, and being in the City of Scranton and the Borough of Moosic,
county of Lackawanna, and Commonwealth of Pennsylvania, containing a line of railroad
known as a portion of the former main line of the Delaware and Hudson Railway
Company and extending between a line located at Mile Post A~191.42, said line being the
north line of Marion Street, in the City of Scranton on the north and a line at right angles
to the center line track in the borough of Moosic, on the south and being more
particularly described in Exhibit NC&I, attached hereto and made a part hereof.

TOGETHER WITH all of the right, title and interest of the GRANTOR in and to the
continuous lines of railroad trackage and facilities extending between the respective mile
posts set forth respectively in the descriptions of Parcels 1, 2, and 3 above and in and to
various rail, highway, and bridge crossings of the lines of railroad trackage and facilities
as shown on aid Exhibits D&H, VINE, AND NC&L

EXCEPTING AND RESERVING to Delaware and Hudson Railway Company (D&H), it
successors and assigns (1) all coal fill and coal finds located in, upon and under the above
described Parcels 1, 2, and 3, together with the right to enter and come upon said

premises themselves and/or with their contractors and/or subcontractors, with equipment,
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for the purpose of removing said coal fill and coal fines, so longs as such entry does not
unreasonably interfere with the use of said premises by the successors in title of the said
Delaware and Hudson Railway Company and so long as such entry and removal are
preceded by reasonable notice to and consulting with the Chief Engineer of Lackawanna
County Railroad Authority (LCRA) with respect to any portion of the said Parcels 1, 2,
and 3 to which title is uninterruptedly held by LCRA from the date of transfer of title
thereto from D&H to LCRA to the date of such eniry and (2) a longitudinal easement,
with crossings where necessary above, below and on the surface of the above described
Parcels 1, 2 and 3 to which title shall have uninterruptedly remained in LCRA, as
aforesaid,

ALSO EXCEPTING AND RESERVING to Delaware and Hudson Railway Company,
its successors and assigns, those areas in Parcel 1 shown by diagonal shading on Exhibit
D&E.

DESCRIPTION OF SCRANTON TO MT. POCONO AND BRADY LEAD AND
CHAMBERLAIN LEAD LINES OF RAILROAD
(formerly owned by Lackawanna County Railroad Authority)

APPROXIMATELY 0.2 of a mile of the former Conrail Scranton Branch from Mile Post
134.0 at the D&H Railway right of way line to Mile Post 133.8 at Cliff Street; and 0.7 of
a mile of the Brady Industrial Lead from Mile Post 0.0 at Cedar Avenue to Mile Post 0.0
being the north abutment of the bridge over Roaring Brook; and 0.6 of a mile of the
Brady Industrial Lead between Cliff Street and Cedar Avenue; and 0.5 of a mile of the
Chamberlain Lead between Cliff Street and South Washington Avenue, all in the City of
Scranton, Lackawanna County, Pennsylvania.

AS FURTHER DESCRIBED AS all that certain line of Railroad, being a portion of
Consolidated Rail Corporation’s Scranton Branch identified as line Code 6201 in the
records of the United States Railway Association and also being a portion of the former
Erie Lackawanna Railway Company’s line of Railroad known as the Erie Lackawanna
Main Line (Line Code 6201) and further identified in the Recorder’s Office of
Lackawanna County, Pennsylvania in Book 954 at Page 346; and beginning at about
Railroad Mile Post 120.0 in the Township of Covington, County of Lackawanna and
Commonwealth of Pennsylvania; and extending thence in a general northwesterly
direction and passing through Covington township, the Borough of Moscow, Roearing
Brook township, Borough of Elmhurst, Roaring Brook Township, Borough of Dunmore
and into the City of Scranton to a point of ENDING on the east line of Cliff Street, in the
said City of Scranton, County of Lackawanna and Commonwealth of Pennsylvania,
opposite Railroad Mile Post 133.8, all as indicated by “PS” on Consolidated Rail
Corporations’ Case Plan No. 67880, sheets 1 through 14(c), which sheets are the same
sheets attached to the August 13, 1985 Deed between Consolidated Rail Corporation and
the Grantor, and recorded in Deed Book 1145, pages 528 through 545 in the office
aforesaid, and;
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AS FURTHER DESCRIBED AS all that certain portion of right of way and the buildings
and improvements, thereon erected, of railroad of Consolidated Rail Covporation
(formerly Erie Lackawanna Railway Company) known as the Scranton Branch and
identified as Line Code 6201 in the records of the United States Railway Administration,
situate in the Townships of Coolbaugh, Pocono and Tobyhanna, County of Monroe,
Pennsylvania; and further identified in the Monroe County, Pennsylvania Recorder’s
Office in Deed Book Volume 902 at Page 144, and also situated in the Township of
Lehigh, County of Wayne; and further identified in the Wayne County, Pennsylvania
Recorder’s Office in Deed Book 351 at Page 688; and also sifuated in the Townships of
Clifton and Covington, County of Lackawanna; and further identified in the Lackawanna
County, Pennsylvania Recorder’s Office in Deed Book 954 at Page 346; and beginning at
Railroad Milepost 101 in said Township of Coolbaugh, Monroe County, Pennsylvania
and extending thence in a general northwesterly direction through Wayne county,
Pennsylvania to the ENDING at Mile Post 120 in said Township of Covington,
Lackawanna County, Pennsylvania, all as indicated as “PS” on Grantors Case Plan No.
68388, sheets 1 through 22 and;

AS FURTHER DESCRIBED AS all that certain property of the Grantor, located at Mt.
Pocono, with the improvements thereon, being adjacent to Grantor’s former line of
railroad known as the Scranton Branch and identified as Line Code 6201 in the
Recorder’s Office of Monroe County in Deed Book Volume 902 at Page 144, also
formerly known as the Mt. Pocono Automobile Unloading Terminal, situate partly in the
Townships of Pocono, Tobyhanna and Coolbaugh, County of Monroe and
Commonwealth of Pennsylvania, all as indicated “PS” on Grantoi’s Case Plan No.
70139, dated September 4, 1991, being all that property at said location which lies
northwest of said Scranton Branch and southeast of the westerly edge of the access road
located within said property.

DESCRIPTION OF SCRANTON BRANCH, LINE CODE 6201
M.P. 84.6 TO M.P. 101
MONROE COUNTY, PENNSYLVANIA
(formerly owned by Monroe County Railroad Authority)

ALL THAT CERTAIN property of the Grantor, being a portion of the former line of
railroad known as the Erie Lackawanna Main line (a.k.a. Scranton Branch), and identified
as Line Code 6201 in the Recorder’s Office of Monroe County, Pennsylvania in Volume
902 at page 144; being further described as follows:

BEGINNING at approximately Railroad M.P. 84.6, in the Township of Stroud, as
indicated on sheet 1 of 17 of Exhibit “B”; thence extending in a general northeasterly
direction, passing through the Townships of Pocono, Paradise and Barreit; thence turning
in the Township of Barrett and extending in a general southwesterly direction, re-entering
and passing through the Township of Paradise to Railroad Mile Post 101.0 at the end of
Grantor’s ownership in the Township of Coolbaugh the place of ENDING as indicated on
sheet 17 of 17 of Exhibit “B”.
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BEING a part or portion of the same premises which Thomas F. Patton and Ralph S.
Tyler, Jr., as Trustees of the Propeity of Erie Lackawanna Railway Company, Debtor, by
Conveyance Document No., EL-CRC-RP-62, dated March 31, 1976 and recorded on
October 16, 1978, in the Recorder’s Office of Monroe County, Pennsylvania, Deed Book
Volume 902 at page 139&c.; granted and conveyed unto Consolidated Rail Corporation.

DESCRIPTION OF LINE OF RAILROAD PURCHASED FROM
NORFOLK SOUTHERN
PORTION OF STROUDSBURG SECONDDARY

BEING all the land, right of way and track beginning at Milepost 84.6, approximately
550 feet south of the Route 191 highway bridge overpass, over the land and mainline
tracks of the Pennsylvania Northeast Regional Railroad Authority in Stroud Township,
Pennsylvania, to the north side of Courtland Street grade crossing in the Borough of East
Stroudsburg, Pennsylvania, a distance of approximately 2 miles as more fully described
by the copies of valuation maps shown as Exhibits A1 through A13 attached hereto and
made a part hereof.

Also being a portion of the land, right of way and track conveyed by Consolidated Rail
Corporation to Pennsylvania Lines LLC, predecessor of Norfolk Southern Railway
Company, on May 19, 1999 in the Township of Stroud and the Borough of East
Stroudsburg in Monroe County, Pennsylvania by deed recorded at Record Book 2082,
page 6765 et seq. Pennsylvania Lines LLC was merged in to Norfolk Southern Railway
Company on August 27, 2004.

DESCRIPTION OF LINE OF RAILROAD LEASED FROM
NORFOLK SOUTHERN

That portion of the Stroudsburg Secondary Track extending between M.P. 2.0,
approximately old M.P. 74.4 (Slate) and M.P. 10.2, approximately old M.P, 82.6, located
in Monroe and Northampton Countues.

DESCRIPTION OF LAUREL LINE MAINLINE AND MINOOKA INDUSTRIAL
TRACK

ALL that line of railroad beginning at the north side of Montage Road crossing in the
Borough of Moosic and proceeding in a general northerly direction to the City of
Scranton, all in Lackawanna County, Pennsylvania and comprising approximately 4.81
miles of rail line, also including the Minooka Industrial Track which is comprised of an
approximately 2.1 mile spur track extending from a junction at Little Virginia on the
Laurel Line main line to the end of track including the switches to service Compression
Polymers in the Borough of Moosic.
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APPENDIX B

COMMONWEALTH NONDISCRIMINATION CLAUSE
During the term of this contract, Contractor agrees as follows:

1. Contractor shall not discriminate against any employee, applicant for
employment, independent contractor, or any other persons because of race,
color, religious creed, ancestry, national origin, age or sex. Contractor
shall take affirmative action to insure that applications are employed, and
that employees or agents are treated during employment, without regard to
their race, color, religious creed, ancesiry, national origin, age or sex.
Such affirmative action shall include, but is not limited to: employment,
upgrading, demotion or transfer, recruitment or recruitment advertising;
layoff or termination,; rates of pay or other forms of compensation; and
selection for training. Contractor shall post in conspicuous places,
available to employees, agents, applicants for employment, and other
person, a notice to be provided by the contracting agency setting forth the
provision of this nondiscrimination clause.

2. Contractor shall, in advertisements or requests for employment placed by
it or on its behalf;, state that all qualified applications will receive
consideration for employment without regard to race, color, religious
creed, ancestry, national origin, age or sex.

3. Contractor shall send each labor union or workers’ representative with
which it has a collective bargaining agreement or other contract or
understanding, a notice advising said labor union or workers’
representative of its commitment of this nondiscrimination clause, Similar
notice e shall be sent to every other source of recruitment regularly
utilized by Contractor.

4. 1t shall be no defense to a finding of noncompliance with this
nondiscrimination clause that Contractor had delegated some of its
employment practices to any union, training program, or other source of
recruitment which prevents it from meeting its obligations. However, if
the evidence indicates that the contractor was not on notice of the third-
party discrimination or made a good faith effort to correct it, such factor
shall be considered in mitigation in determining appropriate sanctions.

5. Where the practices of a union or any training program or other source of
recruitment will result in the exclusion of minority group persons, so that
Contractor will be unable to meet its obligations under this
nondiscrimination clause, Coniractor shall then employ and fill vacancies
through other nondiscriminatory employment procedures.
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6. Contractor shall comply with all state and federal laws prohibiting
discrimination in hiring or employment opportunities. In the event of
Contractor’s noncompliance with the nondiscrimination clause of this
contract or with any such laws, this contract may be terminated or
suspended, in whole or in part, and Contractor may be declared
temporarily ineligible.
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FD 35956

READING, BLUE MOUNTAIN NORTHERN RAILROAD COMPANY -
PETITION FOR DECLARATORY ORDER

JOINT REPLY OF PENNSYLVANIA NORTHEAST REGIONAL RAILROAD
AUTHORITY AND SEDA-COG JOINT RAIL AUTHORITY

Exhibit B
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OPERATING AGREEMENT

a
THIS AGREEMENT is made and entered into on the (;af day of
QZ%Qﬁ39¢<@i<l, 2006, to become effective January 1, 2007, by and between
SEDA-COG JOINT RAIL AUTHORITY, a Pennsylvania municipal authority created

under the Municipality Authorities Act of 1945, referred to herein as the

"Authority;"
a
n
d
LYCOMING VALLEY RAILROAD COMPANY (‘‘LVRR’‘) , NITTANY & BALD EAGLE
RATLROAD COMPANY (''NBER’’), NORTH SHORE RAILROAD COMPANY (“NSHR"”), JUNIATA

VALLEY RAILROAD COMPANY (“JVRR”) and SHAMOKIN VALLEY RAILROAD COMPANY
(YSVRR”), the foregoing parties all being Pennsylvania corporations and are
individually referred to herein as an “Operator” and collectively referred to

herein as the "Operators".

WITNESSETH

WHEREAS, the Authority is the owner of certain lines of railroad
(the ‘‘Railroad Premises’’)described in Exhibit A as authorized by the
Interstate Commerce Commission in Docket No. AB-167 (Sub Nos. 392N, 457N,
489N, 989, 779 and 485N)), and STB Finance Docket Nos. 33010 and 33008; and

WHEREAS, The Operating Companies have been authorized to conduct
and provide common carrier railroad operations and service on lines of
railroad (the ‘'‘Railroad Premises’') descr:Led in Exhibit ‘“‘A’/, in ICC
Finance Docket Nos. 30536, 31543, 31378 and 31378 (Sub No. 1) and STB Finance

Docket Nos. 33010 and 33008; and
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WHEREAS, the Authority has selected the Operating Companies to
provide rail freight service and to maintain the Railroad Premiseg for the

benefit of shippers and communities served by said lines of railrocad;

NOW THEREFORE, the parties, intending to be legally bound, agree

as follows:

Section 1, Definitions

‘*Affiliate’’ means any entity engaged in providing railrocad
services to the Operators, owned, directly or indirectly, in whole
or in pdrt, by either: (i) any of the Operators; (ii) any of the
directors, officers or employees of any of the Operators or their
spouses or lineal descendants; (iii) any individual having greater
than a 25% ownership interest in the equity of any of the
Operators (a '‘Principal’'), or (iii) a Principal’s spouse or

lineal descendants.

‘‘Authority Standards‘‘’ means the maintenance standards set forth

in Exhibit B, ‘‘Track Maintenance Standards'’, of this agreement.

‘'Capital Improvements’’ mean asset additions, improvements, or
replacements, that are not tlin result of ordinary maintenance
activities to be performed by Operators under this Agreement. In
the event of a dispute as to whether an improvement constitutes a
Capital Improvement or Maintenance, the dispute shall be submitted

to Arbitration pursuant to Section 29 of this Agreement.

"Change in Control" of the Operators shall be deemed to have
occurred if and when any person or group of persons shall,
subsequent to the date of this Operating Agreement, have acquired
ownership of or the right to vote or to direct the voting of
shares of any of the Operators representing fifty-one (51%)

percent or more of the total voting interest of such Operator.
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‘“‘Environmental Contamination‘’ shall mean any contamination of
the Railroad Premises arising :ccm the deposit, acceptance, use,
storage, transport, disposal or release of Hazardous Materials to,
or under the Railroad Premises as a result of the receipt,
transportation, delivery, use or storage of said materials by any

of the Operating Companies.

‘*‘Hazardous Materials’’ shall mean and include, without
limitation, (1)‘‘hazardous substances’’ or ‘‘toxic substances'',
or ‘‘pollutants or contaminants’’ as those terms are defined by
the Comprehensive Environmental Response, Compensation and
Liability Act, 42 U.S.C. §9601, et seqg.; the Toxic Substances
Control Act, 15 U.S.C. §2601, et seq.; or the Transportation of

Hazardous Materials Act, 42 U.S.C. §5102, et. seq., all as
amended; (2) ‘‘hazardous wastes’’' as that term is defined by the

Resource Conservation and Recovery act, 42 U.S.C. §6301, et seq,
as amended; (3) any pollutant ur contaminant or hazardous,
dangerous or toxic chemicals, materials or substances within the
meaning of any other applicable federal, state or local law,
regulation, code, ordinance, guideline, order, agreement or
requirement imposing liability or standards of conduct concerning
any hazardous, toxic or dangerous residual waste substance or
material, or the exposure of persons thereto all as amended as of
the date hereof; (4) any crude oil or any other petroleum product;
(5) any radioactive material, including any source, special or
nuclear or by-product material as defined in 42 U.S.C. §2100, et
seqg. as amended; (6) asbestos and asbestos containing materials in

any form; or (7), compounds containing polychlorinated biphenyls.

‘‘Janotti Report’’ means the Track Inspection and Maintenance
Right of Way Report to be prepared by Paul Janotti pursuant to
Section 13(a) of this Agreement, and appended to this Agreement as

Exhibit “‘E.’'.

*'Railroad Premises’’ means all property of every kind and

description, real, personal, and mixed, including, but not limited
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to, the right of way, roadbed, tracks, bridges, track materials,
poles, wire lines, signals, switches, and other facilities,
buildings, and appurtenances comprising the premises described on
Exhibit ‘‘A‘’ and utilized in the provision of rail freight

services pursuant to this agreement.

‘*Rail Freight Service’’ means rail freight transportation service
to be provided by the Operating Companies pursuant to the
provisions of Title 49 of the United States Code, Part A, and

under the terms of this Agreerienc.

“'STB'/ means the Surface Transportation Board of the United

States Department of Transportation.

‘‘This Agreement’’ means this Operating Agreement.

“*Track Consultant’’ means a qualified consultant engaged by the
Authority from time to time for the purpose of inspecting the
Railroad Premises and providing periodic reports to the Authority

regarding the condition thereof.

Section 2. Exclusive Use of Railroad Premises. The Authority shall provide to

the Operating Companies access to and use of the Railroad Premises. The
Operating Companies shall have the exclusive right to use the Railroad
Premises only for the purpcose of providing vail freight service thereon during
the term of this Agreement, or any extension or renewal thereof, subject to
the terms and conditions hereinafter contained. This Agreement shall not be
construed as conveying any ownership interest to Operators. Any use for
purposes other than rail freight service, including passenger service or rail

excursions, shall require prior written permission of the Authority.

Section 3. Use by Other Carriers or Third Parties. In the event that Operators

desire to allow any other person or entity access to or upon the Railroad
Premises for any purpose other than the provision of rail freight services
hereunder, the Operator shall secure prior written approval from the Buthority

which approval shall not be unreasonably withheld. Nothing herein shall
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prohibit Operator from providing access to or upon the Railroad Premises by
persons or entities as required to enable Operator to provide rail freight

services as provided herein.

Section 4. Nomn-Transferability. This Agreeient and the rights herein granted

shall not be assigned, sold, leased, transferred, or in any other way
alienated without prior written consent of the Authority. For purposes of this
Section 4, an assignment shall include any transfer of any rights under this
agreement, whether voluntary or involuntary or by operation of law, including
any merger or consolidation of the Operator or any Change in Control of the

Operator made without the Authority‘s prior written consent.

Section 5. Defects in Title. The rights contained herein as to the Railroad

Premises are granted only insofar as the Authority’s federal regulatory
authorization and title permits. The Authority specifically disavows any
implied or other warranty of title, nor shall the Authority be liable to
Operators for any defects or encumbrances upon the title to the properties
constituting the grant of exclusive use in Section 2. Should a third party
assert a claim of title to the Railroad Premises, Authority and Operators
shall cooperate with each other and take action as necessary to preserve the

Railroad Premises for its intended use hereunder.

Section 6. Right to Inspect. The Authority, its agents or assigns, shall have

the right, upon reasonable notice, to enter upon the properties constituting
the Railroad Premises for the purpose of making reasonable inspections. The
parties shall make reasonable arrangements to assure that the inspections can
be performed safely, without undue interference or disruption of the
Operators’ railroad operations, in a manner consistent with the security of
the railroad facilities. Operators shall, upon adequate advance notice,
provide hi-rail equipment and a qualified driver to facilitate inspections
exercised hereunder. The cost of such hi-rail equipment and driver shall be
borne by Operators; provided, however that in the event the Authority requires
such inspections more than two times during any calendar year, the Authority
shall reimburse to Operators the cost incurred by Operators for such

additional inspections.
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Section 7. Taxes and Utilities. Operators shall pay and discharge, on or

before the last day on which payment may be made without penalty or interest,
any and all taxes (including without limitation all real property taxes),
assessments, charges for public utilities, excise, license and permit fees,
assessments, sewer rentals and other governmental impositions and charges
which shall or may during the term hereof be charged, assessed, imposed,
become due and payable, or a lien upon, or arising in connection with the use
by the Operators of the Railroad Premises for rail freight service. Operators
shall have the right to contest any such taxes or other charges by appropriate
legal proceedings, conducted at their own expense, providing that Operators
shall furnish to Authority a surety bond or other security satisfactory to the
Authority sufficient to cover the amount of the contested item or items when
such item or items exceed $2,500.00, with interest and penalty for the period
which such proceeding may be expected to take. Operators shall also pay any
and all charges for water, gas, electricity, and other utility services
provided to the Railroad Premises and used by the Operator in the provision of

rail freight services hereunder.

Section 8., Existing Agreements. Operators’ use of the Railroad Premises is

subject to all of the terms and conditions contained in the following existing
agreeménts, copies of which have been previously delivered to the Operator:
a) Acquisition Agreement dated July 25, 1984 between the
Authority and the Consolidated Rail Corporation ('‘Conrail‘’) under
which the Railroad Premises was acquired from Conrail (referred to herein
as the July 25, 1984 Agreement);
b) Acquisition Agreement dated November 28, 1988, between the
Authority and Conrail (referred to herein as the November 28, 1988
Agreement) ;
(c) Acguisition Agreement dated November 6, 1996 between the
Authority, NBER and Conrail (referred to herein as the ‘‘November 6,
1996 Agreement‘’‘) ;
(d) Trackage Rights Agreement dated August 15, 1996, between the
Norfolk Southern (as successor to Conrail), NBER and the Authority (the

‘'Trackage Rights Agreement’’); and

57



(e} Settlement Agreement dated July 1,2005 between Norfolk

Southern Railway (NSR), LVRR, NBER, NSHR, SVRR, and Union County

Industrial Railroad (UCIR) and the Authority.
The Operators shall conduct their operations over said Railroad Premises in
accordance with the texms and conditions of the aforesaid Agreements and all
other agreements to which they are a party and the Authority is now or
hereafter becomes a party or third party beneficiary. Additionally the
Operators hereby jointly and severally assume all obligations of LVRR under
the July 1, 2005 Settlement Agreement and all obligations of NBER under the
November 6, 1996 Agreement and the Trackage Rights Agreements, and shall
indemnify and hold the Authority harmless from all liability with respect
thereto. Except as set forth herein, neither the Authority nor the Operators
shall incur any obligation, undertake any action or assume any liability of

the other party under the aforesaid Agreements.
Section 9. Term. The term of this Agreement shall commence January 1, 2007
and continue until June 30, 2017, unless terminated prior thereto in

accordance with the provisiocns of this Agreement,

Section 10. Operating Fees.

(a) Operators shall be jointly and severally obligated to pay
certain Operating Fees for the use of the Railroad Premises as set forth in
Exhibit €, '‘Operating Fees'’

(b) It is expressly understood that such Operating Fees shall be
paid to the Authority without off-set for any charges incurred by Operators in

the provision of rail freight services.

Section 1l1l. Condition of Railroad Premises. Operators have inspected the

Railroad Premises and accept the same "as is". The Authority makes no
representation or warranty as to the physical condition of the Railroad
Premises or the condition of the legal title. Operators shall return the
Railroad Premiseg to the Authority upon the termination of this Agreement in
the same condition as received or as improved. Notwithstanding the foregoing,
the Authority shall make no claim or demand against the Operators regarding

the condition of the Railroad Premises at the termination of this Agreement,
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provided that the Operators have complied with their annual maintenance

responsibilities as set forth in Section 13 of this Agreement.

Section 12. Provision of Additional Equipment and Facilities. Operators shall

be responsible for providing all equipment and facilities that are reasonably
necessary for the safe and adequate rail freight services on the Railroad
Premises. Such equipment and facilities shall include, but shall not be
limited to, locomotives, rolling stock as available, maintenance equipment,
office space, and such other facilities and equipment as are reasonably
necessary to provide rail freight service on the Railrocad Premises as
contemplated under this Agreement. Notwithstanding the above, Operators shall
not be found in default if cars which must be obtained from a Class I Carrier

are not available at that time.

(a) Promptly following the execution of this Agreement, the
parties shall engage, Mr. Paul Janotti, at Operators’ sole expense, to
prepare a comprehensive report (the ‘‘Janotti Report’’), setting forth
the existing condition of the Railroad Premises, which report shall be
appended to this Agreement as Exhibit ‘‘E.’‘ Operators shall be solely
responsible for maintaining the Railroad Premises in accordance with the
Authority Standards or to the condition to which they have been
improved. Notwithstanding the foregoing, to the extent the Janotti
Report establishes that the present condition of any portion of the
Railroad Premises fails to comply with the Authority Standards,
Operators shall not be required to maintain such portion of the Railroad
Premises to the Authority Standards, but shall instead maintain said
portion of the Railroad Premises to condition as described in the
Janotti Report, but not less than applicable FRA Standards. It is the
intention of the parties that any portion of the Railroad Premises that
do not presently comply with the Authority Standards shall be improved
to a condition that complies with Authority Standards over a reascnable
period of time, giving due consideration to the reasonable rail traffic
and revenue projections for said portions of the Railroad Premises

through the Annual Maintenance Program hereinafter described, and which
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shall thereafter be maintained to the Authority Standards. Without
limiting the foregoing, the parties further agree as follows:

(1) On or before January 15 of each year, Operators
shall prepare and submit to the Authority, a program (hereinafter
referred to as the "Annual Maintenance Program") setting forth the
maintenance items to be performed for the entire Railroad Premises
during the remainder of the calendar year, and the anticipated
cost of such items to ensure that the Railroad Premises are
maintained in accordance with the Authority Standards.

(2) Operators will review the Annual Maintenance
Program with the Authority's Staff and Track Consultant who shall
review and amend the same to ensure that it complies with the
Authority Standards not later than March 1 of said vear.

(3) Operators shall at their own cost be responsible
for maintaining the Railroad Premises in accordance with the
Authority Standards as set forth in the Annual Maintenance Program
approved by the Authority's Track Consultant.

(4) The Authority's Track Consultant shall inspect the
Railroad Premises at least twice each calendar year to ensure that
Operator is maintaining the same in accordance with the Annual
Maintenance Program adopted by the parties for the Railroad
Premises. Any deficiencies noted by the Track Consultant or by
inspectors from the Federal Railroad Administration or the
Pennsylvania Public Utilities Commission in routine inspections of
the Railroad Premises shall be promptly remedied by the Operators
at their sole cost and expense.

(5) Any disputes arising with respect to either the
terms or requirements of the Annual Maintenance Program or
Operators’ compliance with the Annual Maintenance Program shall be
submitted to Arbitration pursuant to Section 29 of this Agreement .
(b) The parties agree that any and all rails, ties or other items

of track and signaling equipment removed and replaced by Operators in
the performance of required maintenance (the ‘‘'Replaced Materials’‘)
shall become the property of the Operators, regardless of whether such

removed property is sold or retained by Operator as materials and
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supplies, provided the Operators purchased the material used in the
replacement.

(¢) It is expressly agreed that Operators shall be financially
responsible for the repair of damage to any portion of the Railroad
Premises caused by a landslide, geological disturbance, flood or
significant natural catastrophe in an amount not to exceed $25, 000 per
occurrence. In the event of an uninsured catastrophe resulting in
damages to the Railroad Premises in excess of $25,000, the Authority
shall have the right, but not the obligation to pay such excess amount
required to repair the damages, and in the absence of such repair the

provisions of Section 27 of this Agreement shall apply.

Section 14. Capital Improvements. Operators shall have the right, but not the

obligation with the prior written approval of the Authority, to make, at their
own expense, Capital Improvements for rail:ozd purposes on the Railroad
Premises during the term of this Agreement. In such voluntary capital
improvements, Operators shall be required to pay the cost of removal of
appurtenant structures, excluding track improvements, where required by the
Authority. Where such Operator financed CapitalImprovements require or involve
the replacement of an asset in place, the parties shall agree in writing in
advance of installation of the replacement asset, who will have ownership of
the assets to be removed from the Railroad Premises, and in the absence of
such written agreement such assets will belong to the Authority. The
Operators shall have no other obligations to finance oxr pay for any capital

improvement to the Railroad Premises under the terms of this Agreement.

Section 15. Operators’ Obligations. Operators agree that they will at all

times during the continuance of this Agreement:

(a) Pay all charges in accordance with Sections 7 and 10
herein, at such time as the same are dse and payable, which charges may
be recovered by the Authority in the same mamnner as any charge due or in
arrears.

(b} Operate rail freight service in accordance with all
federal, state and local requirements and shall be respansible for
obtaining all governmental approvals, authorizations, franchises,
licenses and permits as may be prerequisite to the rendering of such

service.
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(c) Observe and comply with any and all requirements of
all constituted public authorities and with all federal, state and local
statutes, ordinances, regulations and standards applicable to Operators
or their use of the Railroad Premises,

(d) Maintain and operate at their own expense the Railroad
Premises, including any buildings used or leased by Operators thereon,
in good operating condition and repa.s in a manner consistent with
sound, accepted engineering practices and maintain the track in
accordance with the provisions of Section 13 of this Agreement. Such
operations shall include, but not be limited to, the removal of all
wrecks and derailments within thirty (30) days following any such
occurrence, restoration of the derailment site to safe operating
condition within thirty (30) days following such occurrence, and
restoration of a derailment site to its original condition or better
within ninety (30) days following the occurrence, subject to the
provisions of Sections 13(c) and 27 of this Agreement.

(e) Operate rail freight sexvice on lines of the Authority at
such levels and at such frequency as reasonably acceptable to the
Authority, subject to the following guidelines:

(1) Frequency of Service: The Operators shall provide rail
freight service a minimum of twice a week. Nothing herein shall
réquire the Operators to operav.e a scheduled train when there are
no cars to be picked up from or delivered to shippers on the
Railroad Premises. The failure to provide rail freight service for
ten (10) days (exclusive of Saturdays, Sundays, and Holidays)
after need for such rail freight service has been established,
according to subsection (e) (2) hereof, shall constitute a breach
of this agreement by the Operators.

(2) Shipments destined to and from stations on the
Railroad Premises shall be handled in accordance with rail
transportation contractors or delivered to consignee not later
than the third day (exclusive of Saturdays, Sundays, and Legal
Holidays) after arrival of the shipment in the yard serving the
line with adequate billing information unless consignee notifies
the supervisor in charge of the Operator’s Rail Freight Service of

the shipment’s imminent arrival on the lines of the Operators, in
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which case the consignee can request a prompt placement date. The
Operators shall exercise reasonable efforts to provide prompt
empty car placement whenever the consignor notifies the Operators’
supervisor three (3) days prior to the day on which the loaded
car (s) shall be placed for loading, specifying the date for the
placement of the empty car(s) for movement to the destination.
However, nothing in this paragraph contemplates the Operators’
providing better levels of rail freight service for certain
customers with similar, but not identical, characteristics without
collection of the applicable contract or appropriate published
charges for such special rail freight service. Nothing in this
paragraph precludes the Operators from providing more frequent
rail freight service than that agreed upon in accordance with
Section 15(e) (1).

(3) Quality of Service: “ne Operators shall provide safe and
efficient rail freight service, including, but not limited to: (1)
delivery and access to empty rail cars subject to car
availability; (2) prompt handling of loaded rail cars with
reasonable dispatch to and from points of interchange with other
carriers; and (3) maintenance and repairs, snow removal, and
clearing of train derailments and wrecks on the Railroad Premises,
all as specified in this agreement. The Operators shall provide
the name, address, telephone number, and point of contact of the
shippers that are served on the Railrocad Premises to the Authority
within thirty (30) days from the date-of execution of this
agreement. The Authority will survey shippers during the term of
this agreement to determine quality of rail freight service
provided by the Operators, provided, however, that such survey
shall not seek information concerning confidential rail
transportation contracts, rates cr price negotiations of rail
freight service by any of the Operators or their connecting
carriers, and the survey results will be provided to Operators.

(4)Control: The Operators shall have exclusive control of
the operation, performance and pricing of the rail freight
service, including but not limited to the dispatching and control

of trains, assignment of available cars in good order, assignment
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of crews and other employees, and assignment and use of power. The

Operators shall use their best efforts to provide such rail

freight service in an efficient manner.

(5)0Operating Rules and Regulations: The Operators shall have
the exclusive authority to promulgate and adopt rules, regulations
and tariffs that are consistent with regulations issued by the STB
and FRA and the provisions of Title 49 United States Code,
Subtitle 1V, Part A.

(f) Wotify the Authority in writing within tem (10) days of
any management and supervisory personnel changes. In the event that such
employee is no longer part of the Operators’ organization, the Operator
shall advise the Authority of the action taken to ensure that it will be
able to provide rail freight services under this Agreement.

(g) The individual Operator authorized by the STB to provide
rail freight services on the rail line on which a claim arises shall
fully indemnify, defend and hold harmless the Authority, its members,
officers, agents, employees, successors and assigns, from and againgt
all claims and actions up to the Authority’s legal obligation to pay any
such claims, including the Authority’s reasonable attorney’s fees and
litigation costs and expenses, based upon or arising out of (i)
Operator’'s breach of its obligations under this Agreement; or (ii)
damage or injuries to persons or property (including the Railrocad
Premises) caused by the negligence «i the involved individual Operator,
or its agents, employees, guests, invitees, contractors, suppliers of
materials, or furnishers of service in the use and occupancy of the
Railroad Premises by the Operator.

(h) The individual Operator authorized by the STB to provide rail
freight services on the rail line on which a claim arises shall be
liable, defend and indemnify the Authority for any damages, harm or
injury to the Railroad Premises caused by the negligence of the involved
individual Operator, its agents or employees.

(i) All of the Operators shall be jointly and severally
responsible to the Authority and defend, indemnify and hold the
Authority, its directors, officers and agents harmless from and against
any liability arising out of any environmental protection or pollution

law, or any liability in tort (strict liability or otherwise), up to the
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Authority’s legal obligation to pay zuy such liability, arising out of
Environmental Contamination of the Railroad Premises caused by any of
the Operators’ rail operations or their use of the Railroad Premises.

(j) Maintain a policy or policies of liability insurance to insure
itself against liability for injury or damage to persons and property,

which policies will be in the minimum amounts set forth below:

Type . - Limits
(1) Comprehensive General Liability
Insuring against claims for For all claims
(a) Bodily Injury and $5,000,000 per
(b} Property Damage Occurrence, $25,000
deductible
(2) Federal Employer's Liability Act

Covered by blanket policy noted in (1)

(3) Cargo Legal Liability
Covered by blanket policy noted in (1)
(4) Foreign Rolling Stock
Covered by blanket policy noted in (1)
(5) Automobile Liability

1,000,000 per occurrence;
51,000 deductible

(k) Cause the Authority to be named as an additional insured
under each such policy (other than Employer's Liability) and furnish the
Authority appropriate certificates of such insurance which shall
specifically state that the insurance company shall furnish to the
Authority at least thirty (30) days notice of any lapse or material
changes in such insurance;

(1) Perform marketing and sales activities to promote
increased rail traffic to and from the Railroad Premises.

(m} Annually, on the anniversary date of this agreement,
provide Authority with the following information, which to the extent
possible under applicable law, shall be maintained by the Authority in
confidence:

1. Complete listing of names and addresses of all
officers, directors and senior management of
Operators.

2. Complete listing of names and addresses of all
stockholders of Operators, including the total number

of shares owned by each stockholder.
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(n} Operators hereby covenant and agree to provide one
hundred twenty (120) days written notice of any proposed Change in
Control of Operators. The Authority shall have the right to approve or
disapprove any such Change in Control and shall have the right to
terminate this Agreement if any actual Change in Control occurs without
Authority approval.

(o) Operators agree to provide and maintain combined
unencumbered minimum working capital of fifty thousand dollars
($50,000.00) .

(p) Operators agree to provide and maintain a reserve on
deposit with the Authority, of twenty five thousand dollars ($25,000.00)
at all times in addition to the minimum working capital requirements of
this section for the purpose of rayment of liability claims not
otherwise covered by insurance. The said reserve shall be held by the
Authority in an interest bearing account, with all interest accruing to
the benefit of the Operator. This amount may be reduced or waived upon
written approval of the Authority. The Operators shall make an equal
deposit to match any withdrawal from this reserve for payment of claims
within thirty (30) days thereafter.

(q) Peacefully deliver up and surrender possession of the
Railroad Premises to the Authority at the expiration or upon earlier
termination of this Agreement.

(r) Upon expiration of this Agreement or termination of this
Agreement for any reason, the Operatours shall immediately file for
discontinuance with the Surface Transportation Board and assist the
Authority in making the transition to a new operator. Notwithstanding
the foregoing, in the event the Operators contest any asserted
termination by reason of default and demand arbitration in accordance
with Section 29 of this Agreement, Operators shall not be required to
file for discontinuance of rail freight service until such date as such
arbitration has been concluded and a determination has been made that

Operators have breached the Agreement.

Section 16. Restrictions. Operators further agree that they will not:
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{a) Occupy the Railroad Premises in any way or for any
purpcses unrelated to the provision of rail services on the Railroad
Premises;

(b) Assign, mortgage, pledge or encumber the Railroad
Premises or any part thereof or assign its obligations under this
Agreement without the prior written consent of the Authority;

(c) Permit to be created or knowingly allow to exist upon
the Railroad Premises any use or storage {(except as necessary for the
provision of rail freight services), or the disposal or release of
Hazardous Materials, public or private, and Operators shall indemnify
and hold harmless the. authority and all of its directors, officers,
agents and employees, in accordance with Section 15(i). Operators shall
comply with all applicable federal, state and local laws, rules and
regulations pertaining to air, water, noise and wastes and other
pollution or relating to the storage, transport, disposal or release of
Hazardous Materials, and shall bear the expense of any and all pollution
control structures, devises or equipuwent which are required during the
term of this Agreement under applicable laws, ordinances or governmental
regulations as a result of Operator’s provision of rail freight
services. Operators shall exercise due care in their use and operation
of the Railroad Premises, including taking precautions against
reasonably foreseeable acts or omissions or the release of Hazardous
Materials into the environment.

(d) Initiate or conduct rail passenger service over the
Railroad Premises without the prior written approval of the Authority in
accordance with Section 2;

(e) Except upon the Authority’s prior written consent,
neither the Operator(s) nor any Affiliate of the Operator (s) shall
continue or enter into negotiations or enter into any agreements with
any other railroad, including specifically Class I railrocads, which in
the reasonable opinion of the Authority affects the interests of the
Authority, including: (i) the competiiive access of the shippers within
the constituent counties of the Authority to Class I rail services; (ii)
the proper maintenance of the Railroad Premises; or (iii) the carrying

out of the Authority’s stated mission to preserve rail service in
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Central Pennsylvania and to further economic development through the
retention, improvement and expansion of the infrastructure.

(£) Enter into a contract or agreement with an Affiliate
of the Operators having a value in excess of $5,000, except upon the
Authority‘s prior written consent, which consent will not be withheld if
the transaction is determined by the Authority to be commercially
reasonable.

(g) Except upon the Authority’s prior written consent,
enter into negotiations or agreements with any third parties for the
lease or acquisition of rail lines located within the counties
comprising the membership of the SEDA-Council of Governments or which
directly connect with the Railroad Premises, it being the parties’
express understanding that the Authority shall have the first right and

option to acquire any such lines.

Section 17. Relationship between Operators and the Authority. Authority is a

Pennsylvania municipal authority, and a body corporate and politic. Each of

the Operators is a private corporation, an independent contractor, and none of
the Operators are agents of the Authdfity. Except as set forth in Section

15(g) and (h), each of the Operators shall be jointly and severally liable to
the Authority for any breach of this Agreement by any single Operator.

Whenever Operators require written approval from the Authority, the signature
of the Executive Director will suffice to validate such written approval.
Whenever the Authoxity requires written approval from the Operators, the
signature of the President of any single Operator will suffice to validate the
written approval of each Operator. Operators and the Authority shall meet at
least quarterly to review and discuss revenues, costs, operatioms,

maintenance, marketing, and service. Operators shall inform the Authority and‘?
affected shippers of any major action or event related to the Railrocad F

Premises that may affect rail freight service to those shippers as soon as

Operators know such action or event. The Authority will inform Operators of P

any problems or concerns related to the rail freight service.

Section 18. Annual Reporting.
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(a} Annual Report: The Operators shall prepare an annual
report including, at a minimum, 1) the number of revenue producing
carloads, 2) the number of reportable accidents as defined by FRA and
their location, 3) reportable derailments as defined by FRA and their
location, 4) Financial statements audited by an accounting firm
acceptable to the Authority, 5) construction and maintenance expenses,
6) FRA and/or Authority inspection reports with corrective action taken
or planned, and 7) a report of other occurrences having a significant
impact on the condition of the Railroad Premises or the rail traffic
handled thereon. An annual report shall cover the Operator‘s fiscal
years or parts of fiscal years from the date of execution of this
agreement to its termination. Annual reports shall be submitted to the
Authority within three (3) months after the close of each such fiscal
year, provided Operators’ tax filings are completed by that time and
shall be submitted to the Authority subsequent to a deferred tax filing
upon completion by Operators’ accountant, in which instance a
preliminary Report shall be submitted within three (3) monthe after the
close of the Operator’s fiscal year.

(b) Audit and Inspection: Upon reasonable notice, the
Operator will allow the auditors of the Authority to audit all the
records of the Operators that were used to determine the revenues and
costs related to the amnnual report. All such records shall be kept for a
period of four (4) years after the issuance of the related annual
report. The Operators will also allow inspection of the Railroad
Premises and the equipment used thereon by the authorized

representatives of the Authority upon reasonable notice.

Section 19. Performance Audit. The Authority may at its expense, from time to

time, conduct a performance audit of marketing, operating, maintenance, and

other obligations and functions of the Operators.

Section 20. Rente from Non-Operating Properties. The Authority is solely

responsible for entering into, extending, or terminating all non-operating
leases, licenses, and easements on all Authority property, including the
Railroad Premises. The Authority shall receive any and all rents arising from

any leases, private crossings, licenses and occupations or renewals thereof
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on any portion of the Railroad Premises, including, but not limited to, rents,
license fees, crossing fees, easements, and other revenues paid by any party
occupying a portion of the Railroad Premises with poles and wire, and rentals
and fees for signboards, platform locations, driveways, storage facilities,
side tracks, pipe lines, water rights, fiber optics, land rents, building
rents and water tank rents, among other things. The Authority shall collect
such amounts as they become due. The Authority shall determine the properties
classified as ''Non-Operating Properties,’’ except that any such designation
shall not interfere with Operators’ ability to fulfill its obligations under
this Agreement. It is expressly agreed that the Authority shall have the
unilateral right to withdraw such portions of the Railrcad Premises from the
provisions of this Operating Agreement as it reasonably determines are not
required to enable Operators to fulfill their common carrier obligations and

to provide Rail Freight Services to customers under this Agreement.

Section 21. Public Crossings. During the term of this Agreement or any renewal

thereof, Operators shall assume and shall indemnify the Authority for and
agalinst all obligations with respect to all public crossings by public
highways, bridges, or utilities, including such obligations as presently exist
or which may be hereinafter imposed under the provisions of Pennsylvania
Public Utility Code and any orders issued thereunder with respect to the
Railroad Premises except those ‘'‘mon-operating properties” for which the

Authority has sole responsibility under Section 20 of this Agreement.

Section 22. Condemnation of Railroad Premises. If the Authority’s ownership

interest in the Railroad Premises, or any portion thereof, are condemned or
taken by any competent authority for public use, the award for payment of
damages resulting therefrom, or any amount paid in settlement thereof, shall
be paid to and retained by the Authority, except as hereinafter provided. If
the Operators' occupancy interest in the Railroad Premises or any portion
thereof are condemned or taken by any competent authority for public use, the
award or payment of damage resulting or any amount paid in settlement thereof
shall be paid to and retained b& the Operators. If the entire Railroad
Premises are so taken or such substantial part thereof as shall materially
impair or interfere with Operators’ proper use and enjoyment thereof, this

Agreement shall automatically terminate as of the date of the taking. If only

19

70



such portion of the Railroad Premises is taken as shall not materially impair
or interfere with the Operator's proper use and enjoyment therecf, this
Agreement shall continue in full force and 2ffect, and all proceeds of the
condemnation award or payment to either party shall first be used as may be
required for the restoration of the Railroad Premises in such a manner as wiil

enable the continuing operation thereof for rail freight services hereunder.

Section 23. Breach
(a) Any one or more of the following events shall constitute an event
of default (an "Event of Default"):

(i) Operators’ failure to pay any Operating Fees to the
Authority hereunder within fifteen (15) days of the date due and payable
hereunder;

(ii) Operators’ failure to observe and perform any of the
terﬁs, covenants, conditions, limitation or commitments under this
Agreement on Operators' part to be observed or performed (other than
payment of Operating Fees) for a period of thirty (30) days following
written notice thereof ;

(iii) Any of the Operators shall file a voluntary petition
in bankruptey or shall be adjudicated a bankrupt or insolvent, or shall
file any petition or answer seeking any reorganization, arrangements,
composition, readjustment, liquidation, dissolution or similar relief
under the present or any future federal bankruptcy or insolvency statute
or law (collectively in this Article "insolvency laws"), or shall seek,
consent to or acguiesce in the appointment of any bankruptcy or
insolvency trustee, receiver or liquidator of any such Operators or of
all or any substantial part of their properties;

(iv) The commencement of any action, case or proceeding
("proceeding") against any of the Operators seeking (i) any
reorganization, arrangement, composition, readjustment, liquidation,
dissolution or similar relief under any insolvency laws, or (ii) the
appointment, without the consent or acquiescence of such Operator, of
any trustee, receiver or liquidator :< Operator or of all or
substantially all of its properties, and the proceedings shall continue

un-dismissed for a period of sixty (60) days;
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(v) Operators shall discontinue service or vacate any
portion of the Railroad Premises without the Authority’s prior written
consent;

(vi) TIf a federal or state tax Lien is filed against any of
the Operators affecting the Railroad Premises and remains undischarged
within sixty (60) days after its filing;

(vii) 1If a final judgment for the payment of money in
excess of $25,000 shall be rendered against any of the Operators and
such judgment shall remain undischarged for a period of sixty (60) days
during which execution shall not be effectively stayed;

(viii) A Change in Coanu; of any of the Operators shall
occur without the Authority’s prior written consent
(b) Notwithstanding the provisions of Section 23(a),if any default other

than a default in payment is curable, it may be cured (and no Event of Default
will deemed to have occurred) if Operators, after receiving written notice from
the Authority demanding cure of such default: (1) either cure the default within
thirty (30) days; or (2) if the cure requires more than thirty (30) days,
immediately initiate to cure the default and thereafter continue and complete
all reasonable and necessary steps sufficient to produce compliance as soon as
reasonably practical;

{(e¢) In the event any of the Operators commits an Event of Default as
provided in Section 23(a), which Event of Default is not timely cured as
provided in Section 23(b), in addition to its other rights and remedies
available at law or equity, the Authority shall have the immediate right upon
written notice to the Operators to terminate this Agreement. In the event of
such termination, the Authority will use #.s best efforts to engage a
replacement operator to provide such service. In the event such replacement
operator must be subsidized by the Authority, the Authority will bill the
Operator for the subsidy amount and the Operator shall remit payment to the
Authority in a timely manner for a period not to exceed one (1) year from the
date of such termination. However, in the event no operator can be engaged
for such purpose, and in the event the Railroad Premises are abandoned by the
Authority by reason of such breach, or otherwise terminated by legal action,
the Operator shall cooperate fully with the Authority in settling any and all

claims sought by any party as a result.
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Section 24. Notice. Notice provided for herein shall be sufficient if sent
by certified mail postage prepaid, or commercial overnight delivery service

requiring execution of a receipt indicating delivery, as follows:

To the Authority:

SEDA-COG JOINT RAIL AUTHORITY
201 Furnace Road
Lewisburg, PA. 17837

To Operators:

North Shore Railroad Company
356 Priestley Avenue
Northumberland, PA 17857

or to such other address as either party may, from time to time designate to
the other in writing. It is expressly agreed that notice to any of the

Operators provided to the above addressed shall constitute notice to all

Operators.

Section 25. Regulatory Jurisdiction.

(a) This Agreement is subject to the orders, rules
and regulations of appropriate regulatory authorities, including the STB
and the Pennsylvania Public Utility Commission, having jurisdiction over
Operators and the Authority.

(b} In the event that either party determines that
it is necessary to participate in an administrative or judicial
proceeding or to take a position before any governmental body which may
affect the interests of the other or the rail freight services proﬁided
hereunder, each party shall provide the other party reasonable advance
notice of its intent to do so and the nature of the interest or position
it will assert. The parties shall use their best efforts to communicate

and coordinate their participation and/or positions.

Section 26. Access to Records.

(a) Operator agrees to maintain sufficient records and
reports to permit the Authority to fully verify statements of traffic,

revenue, and expenditures furnished to the Authority by Operator. The
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Authority shall maintain the information contained in such records and
reports in confidence to the extent possible under applicable law.

(b) The Authority shall have full access to these records
and reports during normal business hours and the right to make copies at
the Operators’ office upon 48 hours written notice, duly given to

Operator.

Section 27. Force Majeure. None of the parties hereto shall be held

responsible or liable, either directly or indirectly, or be deemed in default
or breach of this Agreement for any loss, damage, injury, delay, failure or
inability to meet all or any portion of its commitments hereunder caused by or
arising from any cause which is unavoidabl# or beyond its reasonable control,
including without limitation, war, hostilities, invasion, insurrection, riot,
terrorist activities the order of any competent civil or military government,
explosion, fire, strikes, lockouts, AARR service orders, actions of other
carriers that materially affects Operator's operations, labor disputes, perils
of water including floods, ice, breakdowns, Acts of God including storms or
other adverse weather conditions, washouts, wrecks or derailments that cannot
be removed within thirty (30) days pursuant to Section 15(d) or other causes
of a similar or dissimilar nature which wholly or partially prevent the
Parties or either of them from carrying out the terms of this Agreement ;
provided that the Party experiencing such force majeure or partial force
majeure promptly gives to the other Party written notice that the disabling
effect of such force majeure shall be eliminated as soon as and to the extent
reasonably possible and that each Party shall have the right to determine and
settle any strike, lockout and labor dispute in which that Party may be
involved in its sole discretion. In the event that one Party's performance is
suspended in whole or in part by force majeure, the other Party's obligation
to perform hereunder shall be suspended or commensurately reduced for the
duration of the force majeure and for such additional reasonable period as may
be required because of the existence of the force majeure. In the event that
one party's performance hereunder is suspended by force majeure and cannot be
resumed within a reasonable period of time, either party shall have the right
to seek STB authorization to abandon and/or seek a discontinuance of service

with respect to that portion of the Rail Premises adversely affected by the
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force majeur condition and upon receipt of such authorization to terminate

this Agreement with respect thereto.

Section 28. Labor Conditions. If during the term of this Agreement or

subsequent renewal thereof, any labor protuctive conditions should be imposed
as a result of an STB order or pursuant to the Railway Labor Act, Operator
agrees to fully indemnify the Authority from the costs of said labor

protective conditions.

Section 29. Arbitration. Any claim or controversy arising under the
provisions of this Agreement, or an asserted breach thereof, which cannot be
resolved by the parties, shall be settled by arbitration in Lewisburg,
Pennsylvania, in accordance with the Commercial Arbitration Rules of the
American Arbitration Association. The arbitration proceeding shall be held in
Lewisburg, Penansylvania. The decision of the arbitrator(s) shall be final and
conclusive upon the parties hereto and shall be enforceable in a court of
competent jurisdiction. Each party to the arbitration shall pay the
compensation costs, fees and expenses of its own witnesses, exhibits and
counsel. The compensation caosts of the arbitrator(s), if any, shall be borne
equally by the parties hereto. The arbitracor(s) shall not have the power to
award consequential or punitive damages or to determine violations of criminal
law or antitrust law. The arbitrators shall have the right to refer any rail

regulatory issues to the STB for an advisory opinion.

Section 30. Successors and Assigns. This Agreement shall inure to the

benefit of and shall be binding upon the parties hereto and their respective
successors and assigns. However, this provision shall not be construed to
confer on Operators any right or authority to assign all or any part of this
Agreement without the Authority's prior comsent. It is expressly agreed that
the Authority shall have the right to assign its interest in this Agreement to

a lending institution for purposes of financial security.

Section 31. Entire Agreement. This BAgreement, together with the Agreements

described in Section 8, contains the entire understanding of the parties with
respect to its subject matter. It is exprzssly understood that the within

Agreement shall supersede and replace the existing Operating Agreements
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between the Authority and the Operators, which shall each terminate effective
midnight, December 31, 2006. No oral statement or prior written matter shall
have any force or effect. The parties hereby acknowledge that they are not
relying on any representations or agreements othey than those contained in
this Agreement and the Agreements described in Section 8. This Agreement
shall not be modified except by a written instrument subscribed by both

parties hereto.

Section 32. Severabhility. If any term, covenant, condition or provision (or
part thereof) of this Agreement or the application thereof to any person or
circumstances ghall, at any time or to any extent, be invalid or
unenforceable, the remainder of this Agreement or the application of such term
or provision (or remainder thereof) to persons or circumstances other than
those as to which it is held invalid or umenforceable, shall not be affected
thereby, and each term, covenant, condition and provision of this Agreement

shall be valid and be enforced to the fullest extent permitted by law.

Section 33. Nondiscrimination. The Operator shall comply with the

nondiscrimination clause attached hereto and incorpoérated herein as Exhibit D.

Section 34. Applicable Law. This Agreement shall be construed in accordance

with the laws of the Commonwealth of Pennsylvania.
IN WITNESS WHEREOF, the parties heretc have caused this Operating
Agreement to be executed by themselves or by their respective duly authorized

officers as of the date and year first above written.

ATTEST: SEDA-COG JOINT RAIL AUTHORITY
M&m\a\ ngw/‘t/%/%
ATTEST: OPERATORS :

LYCOMING VALLEY RAILROAD COMPANY

By:WMp&y By: /éegrﬂ M% <o

A s T wtca-
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By:wﬂy
ADa. -Tetova

BY : 22\ sthapm I~/ 2
. -T taia

By: DO\ ttuctmf (P,
S, -Jeaa

By: mmM
. -7 tea 6&2/

NITTANMY & BALD EAGLE RAILROAD. COMPANY
\
By: "‘ﬁ‘() Ctlo

NORTH SHORE RAILROAD COMPANY
o
/\ )
By: C":./w m CGfo

JUNIATA VALLEY RAILROAD COMPANY
bo

By: ' oEo

SHAMOKIN VALLEY RAILR COMPANY

By: J £
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Exhibit A —Railroad Premises

The Railroad Premises shall include all of the property of every kind and description, real, personal, and
mixed, including the right-of-way, roadbed, track, track materials, poles, wire lines, signals, and other
facilities, buildings, and appurtances for the following lines, except as otherwise defined or provided for
in the Operating Agreement. These Premises are more fully described in certain deeds from the
Consolidated Rail Corporation to the Authority.

Nittany & Bald Eagle Rajlroad

Nittany Main Line from M.P. 1.0W to M.P 54.3 (Lock IHaven to Tyrone)

Gray Yard adjacent to M.P. 222.2 — M.P. 223.2 (Norfolk Southem Pittsburgh line M.P. numbers)
Lock Haven Yard adjacent to M.P. 194.3 — M.P. 195.1 (Norfolk Southern Buffalo line M.P. numbers)
Pleasant Gap Industrial Track from M.P. 0.0 to M.P. 3.0

Bellefonte Branch from M.P. 30.8 to M.P. 42.5 (Milesburg to Lemont)

Bellefonte Sunnyside Yard M.P. 32.4 to M.P. 33.1

“Shop” Track from M.P. 0.0 to M.P. 1.0

All operating remnants of the Mill Hall Industrial Track (N&BE main line M.P. 51.9)

North Shore Railroad

North Shore Railroad from M.P. 213.45 to M.P. 176.97
Berwick Yard M.P. {78.7

Shamokin Valley Railroad

Shamokin Valley Main from M.P. 0.0 to M.P. 25.2
Carbon Run Branch from M.P. 0.0 to M.P. 1.5
SAIC Industrial Park Track from M.P. 0.0 to M.P. 1.0

Lycoming Valley Railroad

Lycoming Secondary from M.P. 199.8 to M.P. 181.1
Newberry Yard M.P. 181.1 to M.P. 179.4

Avis branch from M.P. 179.4 to to M.P. 166.00 at Avis
All operating remnants of the Williamsport Industrial Track
Antlers Running 1rack M.P. 179.4 to M.P. 178.7

Juniata Valley Railroad

Lewistown Yard M.P. 0.2

Maitland Industrial Track from M.P. 0.0 to M.P. 7.4
Burnham Branch from M.P. 0.0 to M.P. 4.0
MCIDC track
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Exhibit B - SEDA-COG JOINT RAIL AUTHORITY Track Maintenance and Safety Standards

CFR Title 49: Transportation, PART 213—Modified TRACK SAFETY STANDARDS

The following subparts have been extracted from the U.S Department of Transportation’s Code of
Federal Regulations Title 49: Track Safety Standards - Pait 213 and have been modified to provide
enhanced track standards to be utilized by the Operator/s for the Railroad Premises owned by the SEDA-
COG Joint Rail Authority (JRA). Applicable Subparts that have been modified from the FRA Track
Safety Standards for the Authority include the following Subparts: B-Roadbed, C-Track Geometry, D-
Track Structure, and E-Track Appliances and Track Related Devices. An additional subpart, JRA
Maintenance of Way General Requirements, has been added to include general items pertaining to the
Operators’ responsibilities to the Authority under the Agreement regarding reporting and Operators’
response to identified defects.

Applicable Subparts have been identified with the prefix lettering JRA to distinguish the Subpart from the
FRA Track Safety Standards. FRA Subparts not listed or modified have not been incorporated into this
document for the sake of brevity. All other FRA Track Safety Standard Subparts, any other Federal,
State, or local regulatory requirements and AREMA track standards shall apply to the Railroad Premises
and shall be followed by the Operators in the maintenance thereof.

FRA Section Contents Modified for the SEDA~COG Joint Rail Authority:

Subpart A—JRA Maintenance of Way General Requirements

§ JRA 200~ Operator’s Respdnsibilities.

§ JRA 201 rting: f..(;r .

§ JRA 202 Anmual’M/W Plan. 5 < [3
§ JRA 203‘//I{e§p0nsc to¥dentified Defects. iz
Subpart B—Roadbed

§ JRA 213.31  Scope.
§ JRA 213.33 Drainage.
§ JRA 213.37 Vegetation.

Subpart C—Track Geometry

§ JRA 213.51 Scope.

§ JRA 213.53 Gage.

§ JRA 213.55 Alinement.

§ JRA 213.57 Curves; elevation and speed limitations.
§ JRA 213.59 Elevation of curved track; runoff.

§ JRA 213.63 Track surface.

Subpart D—Track Structure

§ JRA 213.101 Scope.
§ JRA 213.103 Ballast; general.
§ JRA 213.109 Crossties.
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§JRA 213,110

Gage restraint measurement systems.

§JRA 213.113

Defective rails.

§ JRA 213.115

Rail end mismatch.

§ JRA 213.119

Continuous welded rail (CWR): general.

§ JRA 213.121

Rail joints.

§ JRA 213.122

Torch cut rail.

§ JRA 213.123

Tie plates.

§ JRA 213.127

Rail fastening systems.

§ JRA 213.133

Turnouts and track crossings generally.

§ JRA 213.135

Switches.

§ JRA 213.137

Frogs.

§ JRA 213.139

Spring rail frogs.

§ JRA 213.141

Self-guarded frogs.

§ JRA 213.143

Frog guard rails and guard faces; gage,

Subpart E—Track Appliances and Track-Related Devices

§ JRA 213.201

Scope.

§ JRA 213.205

Derails.
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Subpart A—JRA Maintenance of Way General Requirements
Subpart B—Roadbed

§ JRA 213.31 Scope.

This subpart prescribes minimum requirements for roadbed and areas immediately adjacent to roadbed
within the Railroad Premises.

§ JRA 213.33 Drainage.

Each drainage or other water carrying facility under or immediately adjacent to the roadbed shall be
maintained and kept free of obstruction to accommodate expected water flow for the area concerned.

Special attention shall be given to maintaining drainage flow away from the track structure at turnouts and
prade crossings.

§ JRA 213.37 Vegetation.

Vegetation on railroad property which is on or immediately adjacent to roadbed shall be controlled so that
it does not—

(2) Become a fire hazard to track-carrying structures;
(b) Obstruct visibility of railroad signs and signals:
(1) Along the right-of-way, and
(2) At highway-rail crossings;
(c) Interfere with railroad employees performing normal trackside duties;
(d) Prevent proper functioning of signal and communication lines; or

(e) Prevent railroad employees from visually inspecting moving equipment from their normal duty
stations.

Subpart C—Track Geometry
§ JRA 213.51 Scope.

This subpart prescribes requirements for the gage, alinement, and surface of track, and the elevation of
outer rails and speed limitations for curved track.
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§ JRA 213.53 Gage.

(a) Gage is measured between the heads of the rails at right-angles to the rails in a plane five-eighths of an
inch below the top of the rail head.

(b) Gage shall be within the limits prescribed in the following table—

Class of track The gage must be at least- | But not more than-
Excepted track NA 4’107

Class 1 track 4’ 8” 4’ 107

Class 2 and 3 track 4’ 8” 4’ 9%

Class 4 and 5 track 4 8 4’ 9157

§ JRA 213.55 Alinement.

Alinement may not deviate from uniformity more than the amount prescribed in the following table:

Tangent track Curved track

Class of track

The deviation of the mid-
offset from a 62 foot line'
may not be more than —

The deviation of the mid-
ordinate from a 31 foot
chord® may not be more

The deviation of the
mid-ordinate from a 62
foot chord® may not be

(inches) than -- (inches) more than — (inches)
Class | track 3 NA* 3
Class 2 track 2 NA~ 2
Class 3 track 1% 1Y 1%
Class 4 track 12 1 1Y%
Class 5 track Y4 Y4 Ya

'"The ends of the line shall be at points on the gage side ol the line rail, five-eighths of an inch below the top of the railhead.

Either rail may be used as the line rail, however, the same rail shall be used for the full length of that tangential segment of track.

*The ends of the chord shall bc at points on the gage side of the outer rail, five-eighths of an inch below the top of the railhead.

'N/A- Not Applicable.

§ JRA 213.57 Curves; elevation and speed limitations.

(a) The maximum crosslevel on the outside rail of a curve inay not be more than 6 inches on track Classes

L and 2; and 6 inches on Classes 3 through 5. Except as provided in §213.63, the outside rail of a curve
may not be lower than the inside rail.
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(b)(1) The maximum allowable operating speed for each curve is determined by the following
formula—

v - | E +3
% 40.0007D

Where—
Vumax = Maximum allowable operating speed (miles per hour).
E, = Actual elevation of the outside rail (inches). !
! Actual elevation for each 155 foot track segment in the body of the curve is determined by
averaging the elevation for 10 points through the segment at 15.5 foot spacing. If the curve length
is less than 155 feet, average the points through the full length of the bady of the curve.

D = Degree of curvature (degrees). >

? Degree of curvature is determined by averaging the degree of curvature over the same track
segment as the elcvation.

(2) Table 1 of Appendix A is a table of maximum allowable operating speed computed in
accordance with this formula for various elevations and degrees of curvature.

(e)(1) For rolling stock meeting the requirements specified in paragraph (d) of this section, the
maximum operating speed for each curve may be determined by the following formula—

v = KM
e 0.0007D
Where—
Vinax = Maximum allowable operating speed (miles per hour).
E, = Actual elevation of the outside rail (inches). '

D = Degree of curvature (degrees). >

(2) Table 2 of Appendix A is a table of maximum allowable operating speed computed in
accordance with this formula for various elevations and degrees of curvature.

§ JRA 213.59 Elevation of curved track; runoff.
(a) If a curve is elevated, the full elevation shall be provided throughout the curve, unless physical

conditions do not permit. If elevation runoff occurs in a curve, the actual minimum elevation shall be used
in computing the maximum allowable operating speed for that curve under §2 13.57(b).
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(b) Elevation runoff shall be at a uniform rate, within the limits of track surface doviation prescribed in
§213.63, and it shall cxtend at least the full length of the spirals. If physical conditions do not permit a
spiral long enough to accommodate the minimum length of runoff, part of the runoff may be on tangent

track.

§ JRA 213.63 Track surface.

The Operators shall maintain the surface of its track within the limits prescribed in the following table:

[ - Class of track
Track surface 1 2 3 4 5
(inches) | (inches) (inches) (inches) (inches)
The runoff in any 31 feet of rail at the
end of a raise may not be more 31 3 9 Ly I
thanuusssmssnmmsmsassmaTai

The deviation from uniform profile on
either rail at the mid-ordinate of a 62-foot
chord may not be more 2% 2% 2Y4 2 1%

The deviation from zero crossievel at any
point on tangent or reverse crosslevel

elevation on curves may not be more 3 2 1% 1 1
than......................

The difference in crosslevel between any
two points less than 62 feet apart may not
be more than* " 3 2V 2 1% 1%
2

*Wherc determined by engineering
decision prior to the promulgation of this
rule, due to physical restrictions on spiral
length and operatin_g I'Jrac'tices and 2 12 1Y | v,
experience, the variation in crosslevel on
spirals per 31 feet may not be more
than................ ...

'Except as limited by § 213.57(a), where the elevation at any point in a curve equals or cxceeds 6 inches, the difference in
crosslevel within 62 feet between that point and a point with greater elevation may not be more than 1\1/2\ inches.

’However, to control harmonics on Class 2 through 5 jointed track with staggered joints, the crosslevel differences shall not
exceed 1\1/4\ inches in all of six consecutive pairs of joints, as created vy 7 low joints. Track with joints staggered less than 10
feet shall not be consideted as having staggered joints. Joints within the 7 low joints outside of the regular joint spacing shall not
be considered as joints for purposes of this footnote.
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Subpart D—Track Structure

§ JRA 213.101 Scope.

This subpart prescribes minimum requirements for ballast, crossties, track assembly fittings, and the
physical conditions of rails.

§ JRA 213.103 Ballast; general.
Unless it is otherwise structurally supported, all track shall be supported by material which will —
(a) Transmit and distribute the load of the track and railroad rolling equipment to the subgrade;

(b) Restrain the track laterally, longitudinally, and vertically under dynamic loads imposed by railroad
rolling equipment and thermal stress exerted by the rails;

(c) Provide adequate drainage for the track; and
(d) Maintain proper track crosslevel, surface, and alinement.
§ JRA 213.109-A Crossties.
(a) Crossties shall be made of a material to which rail can be securely fastened.
(b) Each 39 foot segment of track shall have—
(1) A sufficient number of crossties which in combination provide effective support that will—
(i) Hold gage within the limits prescribed in §213.53(b);
(ii) Maintain surface within the limits prescribed in §213.63; and
(iii) Maintain alinement within the limits prescribed in §213.55.

(2) The minimum number and type of crossties specified in paragraphs (c) and (d) of this section
eflectively distributed to support the entire segment; and

(3) At least one crosstie of the type specified in paragraphs (c) and (d) of this section that is
located at a joint location as specified in paragraph (f) of this section.

(c) Each 39 foot segment of: Class 1 track shall have seven crossties; Classes 2 and 3 track shall have
eleven crossties; and Classes 4 and 5 track shall have 14 crossties, which are not:

(1) Broken or split through;

(2) Split or otherwise impaired to the extent the crossties will allow the ballast to work through,
or will not hold spikes or rail fasteners in place;
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(3) So deteriorated that the tie plate or base of rail can move laterally more than 1/2 inch relative
to the crossties; or

(4) Cut by the tie plate through more than 10 percent of a ties' thickness.

(d) Each 39 foot segment of track shall have the minimum number and type of crossties as indicated in
the following table:

Tangent track and curves less Turnouts and curved track
Class of track

than or equal to 2 degrees over 2 degrees
Class 1 track 7 8
Class 2 track 11 13
Class 3 track 11 13
Class 4 and 5 track 14 15

(e) Crossties counted to satisfy the requirements set forth in the table in paragraph (d) of this section shall
not be—

(1) Broken or split through;

(2) Split or otherwise impaired to the extent the crossties will allow the ballast to work through,
or will not hold spikes or rail fasteners in place;

(3) So deteriorated that the tie plate or base of rail can move laterally 1/2 inch relative to the
crossties; or

(4) Cut by the tie plate through more than 10 percent of a crosstie's thickness.

(f) Class | and Class 2 track shall have one crosstie whose centerline is within 24 inches of each rail joint
Jocation, and Classes 3 through 5 track shall have one crosstie whose centerline is within 18 inches of
each rail joint location or, two crossties whose centerlines are within 24 inches either side of each rail -
Joint location. The relative position of these ties is described in the following diagrams:

Ctlasses 1 and 2

1f 7
|0 0 0 0] \‘
Il

I::u" —)-I<—24 " -:;:l

—

45

Each rail joint in Classes I and 2 track shall be supported by at least one crosstie specified in paragraphs
(c) and (d) of this section whose centerline is within 48&inch; shown above.
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Classes 3 through 5

Ll

1
|00 O 0]
il

*’3' *,3::
36"

Eachrail joint in Classes 3 through 5 track shall be supported by either at least one crosstie specified in
paragraphs (c) and (d) of this section whose centerline is within 36&inch; shown above, or-

L {

LY [© o::o o] 3\

i 1
24"-)*"—24"-)"
-

48"

Two crossties, one on each side of the rail joint, whose centerlines are within 24&inch; of the rail joint
location shown above.

Curves grealer than 2 degrees on Classes 2 through 5 track shall have the high side joints supported by
effective ties on each side of the rail joint.

(g) For track constructed without crossties, such as slab track, track connected directly to bridge structural
components, and track over servicing pits, the track structure shall meet the requircments of paragraphs
(b)(1)(1), (ii), and (iii) of this section.

§ JRA 213.109-B Switch Timber.

§ JRA 213.113 Defective rails.

(2) When the Operators learn, through inspection or otherwise, that a rail in that track contains any of the
defects listed in the following table, a person designated under §213.7 shall determine whether or not the
track may continue in use. If he determines that the track may continue in use, operation over the
defective rail is not permitted until—

(1) The rail is replaced; or

(2) The remedial action prescribed in the table is initiated.

10
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'} Break out in rail head,

Notes A. Assign person designated under §213.7 to visually supervise each operation over defective rail.
A2. Assign person designated under §213.7 to make visual inspection. After a visual inspection,
that person may authorize operation to continue without continuous visual supervision at a
maximum of 10 m.p.h. for up to 24 hours prior to another such visual inspection or replacement
or repair of the rail.

B. Limit operating speed over defective rail to that as authorized by a person designated under
§213.7(a), who has at least one year of supervisory experience in railroad track maintenance. The
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operating speed cannot be over 30 m.p.h. or the maximum allowable speed under §213.9 for the
class of track concerned, whichever is lower.

C. Apply joint bars bolted only through the outermost holes to defect within 20 days after it is
determined to continue the track in use. In the case of Classes 3 through S teack, limit operating
speed over defective rail to 30 m.p.h. until joint bars are applied; thereafter, limit speed to 50
m.p.h. or the maximum allowable speed under §213.9 for the class of track concerned, whichever
is lower. When a search for internal rail defects is conducted under §213.237, and defects are
discovered in Classes 3 through 5 which require remedial action C, the operating speed shall be
limited to 50 m.p.h., or the maximum allowable speed under §213.9 for the class of track
concerned, whichever is lower, for a period not to exceed 4 days. If the defective rail has not been
removed from the track or a permaneut repair made within 4 days of the discovery, limit
operating speed over the defective rail to 30 m.p.h. until Joint bars are applied; thereafter, limit
speed to 50 m.p.h. or the maximum allowable speed under §213.9 for the class of track
concerned, whichever is lower.

D. Apply joint bars bolted only through the outermost holes to defect within 10 days after it is
determined to continue the track in use. In the case of Classes 3 through 5 track, limit operating
speed over the defective rail to 30 m.p.h. or less as authorized by a person designated under
§213.7(a), who has at least one year of supervisory experience in railroad track maintenance, until
Joint bars are applied; thereafter, limit speed to 50 m.p.h. or the maximum allowable speed under
§213.9 for the class of track concerned, whichever is lower.

E. Apply joint bars to defect and bolt in accordance with §213.121(d) and (e).
F. Inspect rail 90 days after it is determined to continue the track in use.
G. Inspect rail 30 days after it is determined to continue the track in use.

H. Limit operating speed over defective rail to 50 m.p.h. or the maximum allowable speed under
§213.9 for the class of track concerned, whichever is lower.

L Limit operating speed over defective rail to 30 m.p.h. or the maximum allowable speed under
§213.9 for the class of track concerned, whichever is lower.

(b) As used in this section—

(1) Transverse fissure means a progressive crosswise fracture starting from a crystalline center or
nucleus inside the head from which it spreads outward as a smooth, bright, or dark, round or oval
surface substantially at a right angle to the length of the rail. The distinguishing features of a
transverse fissure from other types of fractures or defects are the crystalline center or nucleus and
the nearly smooth surface of the development which surrounds it.

(2) Compound fissure means a progressive fracture originating in a horizontal split hcad which
turns up or down in the head of the rail as a smooth, bright, or dark surface progressing until
substantially at a right angle to the length of the rail. Compound fissures require cxamination of
both faces of the fracture to locate the horizontal split head from which they originate.

(3) Horizontal split head means a horizontal progressive defect originating inside of the rail head,
usually one-quarter inch or more below the running surface and progressing horizontally in all
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directions, and generally accompanied by a flat spot on the running surface. The defect appears as
a crack lengthwise of the rail when it reaches the side of the rail head.

(4) Vertical split head means a vertical split through or near the middle of the head, and extendin g
into or through it. A crack or rust streak may show under the head close to the web or pieces may
be split off the side of the head.

(5) Split web means a lengthwise crack along the side of the web and extending into or through it.

(6) Piped rail means a vertical split in a rail, usually in the web, due to failure of the shrinkage
cavity in the ingot to unite in rolling.

(7) Broken base means any break in the base of the rail.

(8) Detail fracture means a progressive fracture originating at or near the surface of the rail head.
These fractures should not be confused with transverse fissures, compound fissures, or other
defects which have internal origins. Detail fractures may arise from shelly spots, head checks, or
flaking.

(9) Engine burn fracture means a progressive fracture originating in spots where driving wheels
have slipped on top of the rail head. In developing downward they frequently resemble the
compound or even transverse fissures with which they should not be confused or classified.

(10) Ordinary break means a partial or complete break in which there is no sign of a fissure, and
in which none of the other defects described in this paragraph (b) are found.

(11) Damaged rail means any rail broken or injured by wrecks, broken, flat, or unbalanced
wheels, slipping, or similar causes.

(12) Flattened rail means a short length of rail, not at a joint, which has flattened out across the
width of the rail head to a depth of 3/8 inch or more below the rest of the rail. Flattened rail
occurrences have no repetitive regularity and thus do not include corrugations, and have no
apparent localized cause such as a weld or engine burn. Their individual length is relatively short,
as compared to a condition such as head flow on the low rail of curvcs.

(13) Bolt hole crack means a crack across the web, originating from a bolt hole, and progressing
on a path either inclined upward toward the rail head or inclined downward toward the base.
Fully developed bolt hole cracks may continue horizontally along the head/web or base/web fillet,
or they may progress into and through the head ur hase to separate a piece of the rail end from the
rail. Multiple cracks occurring in one rail end are considered to be a single defect. However, bolt
hole cracks occurring in adjacent rail ends within the same joint must be reported as separate
defects,

(14) Defective weld means a field or plant weld containing any discontinuities or pockets,
exceeding 5 percent of the rail head area individually or 10 percent in the aggregate, oriented in
or near the transverse plane, due to incomplete penetration of the weld metal between the rait
ends, lack of fusion between weld and rail end metal, entrainment of slag or sand, under-bead or
other shrinkage cracking, or fatiguc cracking. Weld defects may originate in the rail head, web, or
base, and in some cases, cracks may progress from the defect into either or both adjoining rail
ends.
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(15) Head and web separation means a progressive fracture, longitudinally separating the head
from the web of the rail at the head fillet area.

§ JRA 213.115 Rail end mismatch.

Any mismatch of rails at joints may not be more than the
following -
ClssIot itk On the trgead of the rail cuds | On the gage sidc of the rail ends

(inches) (inches)

Class 1 track Ya Ve

Class 2 track Va 3/16

Class 3 track 3/16 3/16

Class 4 and 5 track 1/8 1/8

§ JRA 213.119 Continuous welded rail (CWR); general.

Each Operator with track constructed of CWR shall have in effect and comply with written procedures
which address the installation, adjustment, maintenance, and inspection of CWR, and a training program
for the application of those procedures, which shall be submitted to the Federal Railroad Administration.
FRA reviews each plan for compliance with the following—

(a) Procedures for the installation and adjustment of CWR which include—

(1) Designation of a desired rail installation temperature range for the geographic area in which
the CWR is located; and

(2) De-stressing procedures/methods which address proper attainment of the desired rail
installation temperature range when adjusting CWR.

(b) Rail anchoring or fastening requirements that will provide sufficient restraint to limit longitudinal rail
and crosstie movement to the extent practical, and specifically addressing CWR rail anchoring or
fastening patterns on bridges, bridge approaches, and at other locations where possible longitudinal rail
and crosstie movement associated with normally expected train-induced forces, is restricted.

(c) Procedures which specifically address maintaining a desired rail installation temperature range when
cutting CWR including rail repairs, in-track welding, and in conjunction with adjustments made in the
area of tight track, a track buckle, or a pull-apart. Rail repair practices shall take into consideration
existing rail temperature so that—

(1) When rail is removed, the length installed shall be determined by taking into consideration the
existing rail temperature and the desired rail installation temperature range; and

(2) Under no circumstances should rail be added when the rail temperature is below that
designated by paragraph (a)(1) of this section, without provisions for later adjustment.

(d) Procedures which address the monitoring of CWR in curved track for inward shifts of alinement
toward the center of the curve as a result of disturbed track.

(e) Procedures which control train speed on CWR track when—
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(1) Maintenance work, track rehabilitation, track construction, or any other event occurs which
disturbs the roadbed or ballast section and reduces the lateral or longitudinal resistance of the
track; and

(2) In formulating the procedures under this paragraph (e), the track owner shall—
(1) Determine the speed required, and the duration and subsequent removal of any speed
restriction based on the restoration of the ballast, along with sufficient ballast re-
consolidation to stabilize the track to a level that can accommodate expected train-
induced forces. Ballast re-consolidation can be achieved through either the passage of
frain tonnage or mechanical stabilization procedures, or both; and
(ii) Take into consideration the type of crossties used.
(£) Procedures which prescribe when physical track inspections are to be performed to detect buckling
prone conditions in CWR track. At a minimum, these procedures shall address inspecting track to
identify—

(1) Locations where tight or kinky rail conditions arc likely to occur;

(2) Locations where track work of the nature described in paragraph (e)(1) of this section have
recently been performed; and

(3) In formulating the procedures under this paragraph (f), the track owner shall—
(i) Specify the timing of the inspection; and

(i1) Specify the appropriatc remedial actions to be taken when buckling prone conditions
are found.

(&) The Operators shall have in effect a comprehensive training program for the application of these
written CWR procedures, with provisions for periodic re-training, for those individuals designated under
§213.7 of this part as qualified to supervise the installation, adjustment, and maintenance of CWR track
and to perform inspections of CWR track.

(h) The Operators shall prescribe record keeping requirements necessary to provide an adequate history of
track constructed with CWR. At a minimum, these records must include:

(1) Rail temperature, location, and date of CWR installations. This record shall be retained for at
least one year; and

(2) A record of any CWR installation or maintenance work that does not conform with the written
procedures. Such record shall include the location of the rail and be maintained until the CWR is

brought into conformance with such procedures.

(i) As used in this section—
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(1) Adjusting/de-stressing means the procedure by which a rail's temperature is re-adjusted to the
desired value. It typically consists of cutting the rail and removing rail anchoring devices, which
provides for the necessary cxpansion and contraction, and then re-assembling the track.

(2) Buckling incident means the formation of a lateral mis-alinement sufficient in magnitude to
constitute a deviation from the Class 1 requirements specified in §213.55 of this part. These
normally occur when rail temperatures are relatively high and are caused by high longitudinal
compressive forces.

(3) Continuous welded rail (CWR) means rail that has been welded together into lengths
exceeding 400 feet.

(4) Desired rail installation temperature range means the rail temperature range, within a specific
geographical area, at which forces in CWR should not cause a buckling incident in extreme heat,
or a pull-apart during extreme cold weather.

(5) Disturbed track means the disturbance of the roadbed or ballast section, as a result of track
maintenance or any other event, which reduces the lateral or longitudinal resistance of the track,

or both.

(6) Mechanical stabilization means a type of procedure used to restore track resistance to
disturbed track following certain maintenance operations. This procedure may incorporate
dynamic track stabilizers or ballast consolidators, which are units of work equipment that are
used as a substitute for the stabilization action provided by the passage of tonnage trains.

(7) Rail anchors means those devices which are attached to the rail and bear against the side of
the crosstie to control longitudinal rail movement. Certain types of rail fasteners also act as rail
anchors and control longitudinal rail movement by exerting a downward clamping force on the
upper surface of the rail base.

(8) Rail temperature means the temperature of the rail, measured with a rail thermometer.

(9) Tight/kinky rail means CWR which exhibits minute alinement irregularities which indicate
that the rail is in a considerable amount of compression.

(10) Train-induced forces means the vertical, longitudinal, and lateral dynamic forces which are
generated during train movement and which can contribute to the buckling potential.

(11) Track lateral resistance means the resistance provided to the rail/crosstie structure against
lateral displacement.

(12) Track longitudinal resistance means the resistance provided by the rail anchors/rail fasteners
and the ballast section to the rail/crosstie structure against longitudinal displacement.

§ JRA 213.121 Rail joints.

(a) Each rail joint, insulated joint, and compromise joint shall be of a structurally sound design and
dimensions for the rail on which it is applied.
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(b) If a joint bar on Classes 3 through 5 track is cracked, broken, or because of wear allows excessive
vertical movement of either rail when all bolts are tight, it shall be replaced.

(c) If a joint bar is cracked or broken between the middle two bolt holes it shall be replaced.

(d) In the casc of conventional jointed track, each rail shall be bolted with at least two bolts at each joint
in Classes 2 through 5 track, and with at least one bolt in Class | track.

(e) In the case of continuous welded rail track, each rail shall be bolted with at least two bolts at each
Jjoint.

() Each joint bar shall be held in position by track bolts tightened to allow the Joint bar to firmly support
the abutting rail ends and to allow longitudinal movement of the rail in the joint to accommodate
expansion and contraction due to temperature variations, When no-slip, joint-to-rail contact exists by
design, the requirements of this paragraph do not apply. Those locations, when over 400 feet in length,
are considered to be continuous welded rail track and shall meet all the requirements for continuous
welded rail track prescribed in this part.

(g) No rail shall have a bolt hole which is torch cut or burned in Classes 2 through 5 track.
(h) No joint bar shall be reconfigured by torch cutting in Classes 3 through 5 track.

§ JRA 213.122 Torch cut rail.

(a) Except as a temporary repair in emergency situations, no rail having a torch cut end shall be used in
Classes 3 through 5 track. When a rail end is torch cut in emergency situations, train speed over that rail
end shall not exceed the maximum allowable for Class 2 track. For cxisting torch cut rail ends in Classes
3 through S track the following shall apply—

(1) Within one year of July 1, 2007, all torch cut rail ends in Class S track shall be removed;
(2) Within two years of July 1, 2007, all torch cut rail ends in Class 4 track shall be removed; and

(3) Within one year of July 1, 2007, all torch cut rail ends in Class 3 track over which regularly
scheduled passenger trains operate, shall be inventoried by the track owner.

(b) Following the expiration of the time limits specified in paragraphs (a)(1), (2), and (3) of this section,
any torch cut rail end not removed from Classes 4 and 5 track, shall be removed within 30 days of
discovery. Train speed over that rail end shall not exceed the maximum allowable for Class 2 track until

removed.
§ JRA 213.123 Tie plates.

(a) In Classes 2 through S track where timber crossties are in use there shall be tie plates under the
running rails on all ties.

(b) In Classes 3 through 5 track no metal object which causes a concentrated load by solely supporting a
rail shall be allowed between the base of the rail and the bearing surface of the tie plate.
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§ JRA 213.127 Rail fastening systems.

Track shall be fastened by a system of components which effectively maintains gage within the limits
prescribed in §213.53(b). Each component of each such system shall be evaluated to determine whether
gage is effectively being maintained.

§ JRA 213.133 Turnouts and track crossings generally.

(a) In turnouts and track crossings, the fastenings shall be intact and maintained so as to keep the
components securely in place. Also, cach switch, frog, and guard rail shall be kept free of obstructions
that may interfere with the passage of wheels.

(b) Classes 3 through 5 track shail be equipped with rail anchoring through and on each side of track
crossings and turnouts, to restrain rail movement affecting the position of switch points and frogs. (c)
Each flangeway at turnouts and track crossings shall be at least 1 1/2 inches wide.

(d) Turnouts shall be level laterally and properly anchored.

§ JRA 213.135 Switches.

(a) Switch points shall match flush to the stock rails with full bearing on all plates. Stock rail or switch
point (lip) overflow shall be ground periodically to maintain flush closure of the switch point. Each stock
rail must be securely seated in switch plates, but care shall be used to avoid canting the stock rail by
overtightening the rail braces.

(b) All plates shall lie flat on all switch timber with braces drawn tight and secure without displacing the
“seating” of the stock rail.

~

(b) Each switch point shall fit its stock rail properly, with the switch stand in either of its closed positions
to allow wheels to pass the switch point. Lateral and vertical movement of a stock rail in the switch plates
or of a switch plate on a tie shall not adversely affecl the fit of the switch point to the stock rail. Broken or
cracked switch point rails will be subject to the requirements of §213.113, except that where remedial
actions C, D, or E require the use of joint bars, and joint bars cannot be placed due to the physical
configuration of the switch, remedial action B will govern, taking into account any added safety provided
by the presence of reinforcing bars on the switch points.

(¢) Each switch shall be maintained so that the outer edge of the wheel tread cannot contact the gage side
of the stock rail.

(d) The heel of each switch rail shall be secure with a complete set of all heel block bolts secured and the
bolts in each heel shall be kept tight.

(e) Each switch stand and connecting rod shall be securely fastened and operable without excessive lost
motion.

() Each throw lever shall be maintained so that it cannot be operated with the lock or keeper in place.
Keepers shall be tightly secured to the headblock timber so there is no more than 1/8—inch movement in
the keepers when the throw lever is manipulated.
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(g) Each switch position indicator shall be clearly visible at all times.

(1) Unusually chipped or wom switch points shall be repaired or replaced. Metal flow shall be removed to
insure proper closure. Switch points that are worn in excess of six inches back and 5/8” below the
running surface of the stock rail shall be replaced if located on Main Line track. Welding switch points at
the point of switch to the head separation shall not be permitted on Main Line Track. Switch points may
be welded at the points to the head separation by a qualified track welder on Branch Lines, Industrial
Tracks, and in Yards. Rail-end battered switch heels may be welded by a qualified track welder on all
track.

(1) Immediate protection and prompt corrective action shall be taken if a switch point is found to stand
open more than 3/16 — inch or if a switch point is found to have an unprotected flat vertical surface of
5/16-inch or more in width at a depth of 5/8-inch below the running surface of the stock rail.

() Tongue & Plain Mate switches, which by design exceed Class 1 and excepted track maximum gage
limits, are permitted in Class 1 and excepted track.

(k) All fastenings shall be properly torqued and secured.

§ JRA 213.137 Frogs.

(2) The flangeway depth measured from a plane across the wheel-bearing area of a frog on Class 1 track
shall not be less than 1 3/8 inches, or less than 1 1/2 inches on Classes 2 through 5 track.

(b) If a frog point is chipped, broken, or worn more than five-eighths inch down and 6 inches back,
operaling speed over the frog shall not be more than 10 m.p.h.

(c) If the tread portion of a frog casting is worn down more than three-eighths inch below the original
contour, operating speed over that frog shall not be more than 10 m.p.h.

(d) Where frogs are designed as flange-bearing, flangeway depth may be less than that shown for Class 1
if operated at Class | speeds.

§ JRA 213.139 Spring rail frogs.

(a) The outer edge of a wheel tread shall not contact the gage side of a spring wing rail.

(b) The toe of each wing rail shall be solidly tamped and fully and tightly bolted.

(c) Each frog with a bolt hole defect or head-web separation shall be replaced.

(d) Each spring shall have compression sufficient to hold the wing rail against the point rail.

(e) The clearance between the holddown housing and the horn shall not be more than one-fourth of an
inch.
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§ JRA 213.141 Self-guarded frogs. -

(a) The raised guard on a self-guarded frog shall not be worn more than three-eighths of an inch.

(b) If repairs are made to a self-guarded frog without removing

restored before rebuilding the point.

§ JRA 213.143 Frog guard rails and guard faces; gage.

The guard check and guard face gages in fro

table—

it from service, the guarding face shall be

gs shall be within the limits prescribed in the following

Class of track

Guard check gage

The distance between the gage
line of a frog to the guard line' of
its guard rail or guarding face,
measured across the track at right
angles to the gage line’, may not
be less than -

Guard face gage

The distance between guard
lines' measured across the track
at right angles to the gage line?,
may not be more than -

Class 1 track 4’ 647 4’51/8”
Class 2 track 4’ 647 4’5 1/8”
Class 3 and 4 track 4’ 63/8” 45 1/8”
_Class 5 track 4’ 6'%” 4’5"

'A line along that side of the flangeway which is nearer to the center of the track and at the same elevation as the gage line.

*A line 5/8 inch below the top of the center line of the head of the ruanin

the track structure.
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Exhibit C ~ Operating Fees

On the fifteenth (15th) day of each month following the execution of this Agreement, Operator shall pay
to the Authority the following:

(a) Gross Freight Revenues : For the period beginning January 1, 2007, until June 30, 2007, an
amount equal to five (5%) percent of the gross freight revenues reccived by Operator during the previous
calendar month. For the period beginning July 1, 2007 and continuing through the remainder of the term
of the Operating Agreement, an amount equal to ten (10%) percent of the gross freight revenue received
by Operator during the previous calendar month. “Gross Freight Revenues” shall include all freight
revenue settlements with the Class 1 carriers, and local freight charges. Excluded from this definition are
Operators’ revenues received for demurrage, car repairs, car hire, car usage and car cleaning and repair or
maintenance of track off of the Railroad Premises.

(b) Car Storage: Twenty five (25%) percent of the car storage rentals received by Operator
during the preceding calendar month.,

(¢) LVRR Scale: The Authority has installed a scale in the Newberry Yard, Williamsport,
Pennsylvania. The Authority and the Operator agree that such scale will be made available for use by
customers of the Operator in weighing such iribound and/or outbound materials as required by such
customers; provided that the Operator shall pay to the Authority $5.00 per each carload weighed on the
said scale. Operator shall be solely responsible for the maintenance and repair of the said scale during the
term of the Operating Agreement and will be liable, defend and indemnify the Authority for any damages,
harm, or injury to the scale caused by the negligence of the Operator, its agents, or employees. Operator
shall have the right to charge its customers such amounts as it determines for use of such scale.

(d) NBER Main Trackage Rights: The Authority and Operator have executed a certain agreement
with Norfolk Southern (referred to herein as the “Trackage Riglts Agreement”) providing for the grant of
trackage rights to Norfolk Southern on portions of both the Nittany and Bald Eagle and Lycoming Valley

Railroads (thc “Subject Trackage”) in consideration of the payment to Operator of compensation (referred
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to as “Current Charges™) as set forth in Sections 4 and 5 of said Trackage Rights Agreement. The partics
agree that Operator shall be entitled to receive all compensation payable by Norfolk Southern pursuant to
said Agreement; provided, however, that in addition to the Operating Fees to be paid to the Authority
pursuant to Exhibit C of this Agreement, Operator agrees to pay to the Authority fifteen (15%) percent of
all such compensation received by it from Norfolk Southern under the terms of the said Trackage Rights

Agreement,
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Exhibit D - Anti-Discrimination Clause

During the term of the Operating Agreement, the Operators, pursuant to Presidential Executive Order No.
11246, agree as follows:

a.

In the hiring of any employees for the manufacture of supplies, performance of work, or any other
activity required under the Agreement or any subcontract, the Operator, subcontractor, or any
person acting on behalf of the Operator or subcontractor shall not by reason of gender, race,
creed, or color discriminate against any citizen of this Commonwealth who is qualified and
available to perform the work to which the employment relates.

Neither the Operator nor any subcontractor nor any person on their behalf shall in any manner
discriminate against or intimidate any employee involved in the manufacture of supplies, the
performance of work, or any other activity required under the Agreement on account of gender,
race, creed, or color.

The Operator and any subcontractors shall establish and maintain a written sexual harassment
policy and shall inform their employees of the policy. The policy must contain a notice that
sexual harassment will not be tolerated, and employees who practice it will be disciplined.

The Operator shall not discriminate by reason of gender, race, creed, or color against any
subcontractor or supplier who is qualified to perform the work to which the Agreement relates.

The Operator and each subcontractor shall furnish ail necessary employment documents and
records to and permit access to its books, records, and accounts by the Authority for the purpose
of investigation to ascertain compliance with the provisions of this Anti-Discrimination Clause.

The Operator shall include the provisions of this Anti-Discrimination Clause in every subcontract
so that such provisions will be binding upon each subcontractor.

The Authority may cancel or terminate the Agreement, and all money due or to become due from

the Authority under the Agreement may be forfeited upon a final determination by an
administrative agency or court of the operator’s noncompliance with the terms and conditions of

this Anti-Discrimination Clause.
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COVDENTAL . osonne

Attorney at Law

(814) 944-5302 A Professional Corporation Of Counsel to:
(888) 454-3817 (Toll Free) 127 Lexington Avenue, Suite 100 Vuono & Gray LLC
(814) 944-6978 FAX Altoona, PA 16601 2310 Grant Building
rrwilson@atlanticbbu.net Pittsburgh, PA 15219

(412) 471-1800
(412) 471-4477 FAX

851 Twelfth Street

Oakmont, PA 15139
August 24, 2005

Vemon A. Williams, Secretary
Surface Transportation Board
1925 K Street, N.-W., Room 715
Washington, DC 20423-0001

Re:  CSX Corporation and CSX Transportation, Inc., Norfolk Southern
Corporation and Norfolk Southern Railway Company - Control and
Operating Leases/Agreements - Conrail, Inc. and Consolidated Rail
Corporation - Finance Docket No: 33388

Dear Secretary Williams:

On behalf of North Shore Railroad Company, Juniata Valley Railroad Company, Nittany
& Bald Eagle Railroad Company, Lycoming Valley Railroad Company, Shamokin Valley
Railroad Company and Union County Industrial Railroad Company, [ enclose for filing under
confidential cover an original and twenty-five copies of the July 1, 2005 Settlement Agreement
negotiated on behalf of the above mentioned railroads with SEDA-COG J oint Rail Authority and
Norfolk Southern Railway Company. North Shore Railroad Company and its affiliates are
pleased to report to the Board that this Agreement addresses various issues related to 2001
Trackage Rights Agreement with Norfolk Southern Railway Company which was filed with the
Board on August 21, 2001 in this proceeding.

Very truly yours,

RICHARD R. WILSON, P.C.

St d ol

Richard R. Wilson, Esq.

RRW/bab

Enclosures _
xc:  Mr. John Ingram (with enclosure)
Keith O’'Brien, Esq. (with enclosure)
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FD 35956

READING, BLUE MOUNTAIN NORTHERN RAILROAD COMPANY -
PETITION FOR DECLARATORY ORDER

JOINT REPLY OF PENNSYLVANIA NORTHEAST REGIONAL RAILROAD
AUTHORITY AND SEDA-COG JOINT RAIL AUTHORITY

Exhibit C
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CHAPTER 56
MUNICIPAL AUTHORITIES

Sec.

5601. Short title of chapter.

5602. Definitions.

5603. Method of incorporation.

5604. Municipalities withdrawing from and joining in joint
authorities.

5605. Amendment of articles.

5606. School district projects.

5607. Purposes and powers.

5608. Bonds.

5609. Bondholders.

5610. Governing body.

5611. Investment of authority funds.

5612. Money of authority.

5613. Transfer of existing facilities to authority.
5614. Competition in award of contracts.
5615. Acqguisition of lands, water and water rights.

5616. Acquisition of capital stock.
5617. Use of projects.

5618. Pledge by Commonwealth.

5619. Termination of authority.

5620. Exemption from taxation and payments in lieu of taxes.
5621. Constitutional construction.
5622. Conveyance by authorities to municipalities or school

districts of established projects.
5623. Revival of an expired authority.

Enactment. Chapter 56 was added June 19, 2001, P.L.287, No.22,
effective immediately.

Special Provisions in Appendix. See sections 2 and 4 of Act 22
of 2001 in the appendix to this title for special provisions
relating to applicability to authorities incorporated under former
laws and continuation of Municipality Authorities Act of 1945.

Cross References. Chapter 56 is referred to in section 1103 of
Title 4 (Amusements); section 1105.1 of Title 8 (Boroughs and
Incorporated Towns); sections 2102, 3402, 3902 of Title 12
(Commerce and Trade); section 206 of Title 26 (Eminent Domain);
section 1504 of Title 64 (Public Authorities and Quasi-Public
Corporations).

§ 5601. Short title of chapter.

This chapter shall be known and may be cited as the
Municipality Authorities Act.

§ 5602. Definitiomns.

The following words and phrases when used in this chapter shall
have the meanings given to them in this section unless the context
clearly indicates otherwise:

"Administrative service." 1In the case of authorities created
for the purpose of making business improvements or providing
administrative services, the term means those services which
improve the ability of the commercial establishments of a district
to serve the consumers, such as free or reduced-fee parking for
customers, transportation repayments, public relations programs,
group advertising and district maintenance and security services.
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place.
(Dec. 17, 2001, P.L.926, No.1l10, eff. imd.)

2001 Amendment. Act 110 amended subsec. (d), retroactive to
June 19, 2001.

§ 5607. Purposes and powers.

(a) Scope of projects permitted.--Every authority incorporated
under this chapter shall be a body corporate and politic and shall
be for the purposes of financing working capital; acquiring,
holding, constructing, financing, improving, maintaining and
operating, owning or leasing, either in the capacity of lessor or
lessee, projects of the following kind and character and providing
financing for insurance reserves:

(1) Equipment to be leased by an authority to the
municipality or municipalities that organized it or to any
municipality or school district located wholly or partially
within the boundaries of the municipality or municipalities
that organized it.

(2) Buildings to be devoted wholly or partially for public
uses, including public school buildings, and facilities for the
conduct of judicial proceedings and for revenue-producing
purposes.

(3) Transportation, marketing, shopping, terminals,
bridges, tunnels, flood control projects, highways, parkways,
traffic distribution centers, parking spaces, airports and all
facilities necessary or incident thereto.

(4) Parks, recreation grounds and facilities.

(5) Sewers, sewer systems or parts thereof.

(6) Sewage treatment works, including works for treating
and disposing of industrial waste.

(7) Facilities and equipment for the collection, removal

or disposal of ashes, garbage, rubbish and other refuse
materials by incineration, landfill or other methods.

(8) Steam heating plants and distribution systems.

{9) Incinerator plants.

(10) Waterworks, water supply works, water distribution
systems.

(11) Facilities to produce steam which is used by the

authority or is sold on a contract basis for industrial or
similar use or on a sale-for-resale basis to one or more
entities authorized to sell steam to the public, provided that
such facilities have been approved by resolution or ordinance
adopted by the governing body of the municipality or
municipalities organizing such authority and that the approval
,does not obligate the taxing power of the municipality in any
way.

(12) Facilities for generating surplus electric power
which are related to incinerator plants, dams, water supply
works, water distribution systems or sewage treatment plants
pursuant, where applicable, to section 3 of the Federal Power
Act (41 Stat. 1063, 16 U.S.C. § 796) and section 210 of the
Public Utility Regulatory Policies Act of 1978 (Public Law
95-617, 16 U.S.C. § 824a-3) or Title IV of the Public Utility
Regulatory Policies Act of 1978 (Public Law 95-617, 16 U.S.C.
§§ 2701 to 2708) if:

(1) electric power generated from the facilities is
sold or distributed only on a sale-for-resale basis to one
or more entities authorized to sell electric power to the
public;
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(ii) the facilities have been approved by resolution
or ordinance adopted by the governing body of the
municipality or municipalities organizing the authority and
the approval does not obligate the taxing power of the
municipality in any way; and

(iii) the incinerator plants, dams, water supply
works, water distribution systems or sewage treatment
plants are or will be located within or contiguous with a
county in which at least one of the municipalities
organizing the authority is located, except that this
subparagraph shall not apply to incinerator plants, dams,
water supply works, water distribution systems or sewage
treatment plants located in any county which have been or
will be constructed by or acquired by the authority to
perform functions the primary purposes of which are other
than that of generation of electric power for which the
authority has been organized.

(13) Swimming pools, playgrounds, lakes and low-head dams.
(14) Hospitals and health centers.
(15) Buildings and facilities for private, nonprofit,

nonsectarian secondary schools, colleges and universities,
State-related universities and community colleges, which are
determined by the authority to be eligible educational
institutions, provided that such buildings and facilities shall
have been approved by resolution or ordinance adopted by the
governing body of the municipality or municipalities organizing
the authority and that the approval does not obligate the
taxing power of the governing body in any way.

(16) Motor buses for public use, when such motor buses are
to be used within any municipality, and subways.

(17) 1Industrial development projects, including, but not
limited to, projects to retain or develop existing industries
and the development of new industries, the development and
administration of business improvements and administrative
services related thereto.

(18) Storm water planning, management and implementation
as defined in the articles of incorporation by the governing
body. Authorities, existing as of the effective date of this
paragraph, already operating storm water controls as part of a
combined sewer system, sanitary sewer system or flood control
project may continue to operate those projects.

(b) Limitations.--This section is subject to the following

limitations:

(1) An authority created by a school district or school
districts shall have the power only to acquire, hold,
construct, improve, maintain, operate and lease public school
buildings and other school projects acquired, constructed or
improved for public school purposes.

(2) The purpose and intent of this chapter being to
benefit the people of the Commonwealth by, among other things,
increasing their commerce, health, safety and prosperity and
not to unnecessarily burden or interfere with existing business
by the establishment of competitive enterprises, none of the
powers granted by this chapter shall be exercised in the
construction, financing, improvement, maintenance, extension or
operation of any project or projects or providing financing for
insurance reserves which in whole or in part shall duplicate or
compete with existing enterprises serving substantially the
same purposes. This limitation shall not apply to the exercise
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of the powers granted under this section:

(i) for facilities and equipment for the collection,
removal or disposal of ashes, garbage, rubbish and other
refuse materials by incineration, landfill or other methods
if each municipality organizing or intending to use the
facilities of an authority having such powers shall declare
by resolution or ordinance that it is desirable for the
health and safety of the people of such municipality that
it use the facilities of the authority and state if any
contract between such municipality and any other person,
firm or corporation for the collection, removal or disposal
of ashes, garbage, rubbish and other refuse material has by
its terms expired or is terminable at the option of the
municipality or will expire within six months from the date
such ordinance becomes effective;

(ii) for industrial development projects if the
authority does not develop industrial projects which will
compete with existing industries;

(iii) for authorities created for the purpose of
providing business improvements and administrative services
if each municipality organizing an authority for such a
project shall declare by resolution or ordinance that it is
desirable for the entire local government unit to improve
the business district;

(iv) to hospital projects or health centers to be
leased to or financed with loans to public hospitals,
nonprofit corporation health centers or nonprofit hospital
corporations serving the public or to school building
projects and facilities to be leased to or financed with
loans to private, nonprofit, nonsectarian secondary
schools, colleges and universities, State-related
universities and community colleges or to facilities, as
limited under the provisions of this section, to produce
steam or to generate electric power if each municipality
organizing an authority for such a project shall declare by
resolution or ordinance that it is desirable for the
health, safety and welfare of the people in the area served
by such facilities to have such facilities provided by or
financed through an authority;

(v) to provide financing for insurance reserves if
each municipality or authority intending to use any
proceeds thereof shall declare by resolution or ordinance
that it is desirable for the health, safety and welfare of
the people in such local government unit or served by such
authority; or

(vi) to projects for financing working capital.

(3) It is the intent of this chapter in specifying and
defining the authorized purposes and projects of ran authority
to permit the authority to benefit the people of this
Commonwealth by, among other things, increasing their commerce,
health, safety and prosperity while not unnecessarily burdening
or interfering with any municipality which has not incorporated
or joined that authority. Therefore, notwithstanding any other
provisions of this chapter, an authority shall not have as its
purpose and shall not undertake as a project solely for
revenue-producing purposes the acquiring of buildings,
facilities or tracts of land which in the case of an authority
incorporated or joined by a county or counties are located
either within or outside the boundaries of the county or
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counties and in the case of all other authorities are located

outside the boundaries of the municipality or municipalities

that incorporated or joined the authority unless either:

(1) the governing body of each municipality in which
the project will be undertaken has by resolution evidenced
its approval; or

(i1) 1in cases where the property acquired is not
subject to tax abatement, the authority covenants and
agrees with each municipality in which the authority will
acquire real property as part of the project either to make
annual payments in lieu of real estate taxes and special
assessments for amounts and time periods specified in the
agreement or to pay annually the amount of real estate
taxes and special assessments which would be payable if the
real property so acquired were fully taxable and subject to
special assessments.

(c) Effect of specificity.--The municipality or municipalities
organizing such an authority may, in the resolution or ordinance
signifying their intention so to do or from time to time by
subsequent resolution or ordinance, specify the project or
projects to be undertaken by the authority, and no other projects
shall be undertaken by the authority than those so specified. If
the municipal authorities organizing an authority fail to specify
the project or projects to be undertaken, then the authority shall
be deemed to have all the powers granted by this chapter.

(d) Powers.--Every authority may exercise all powers necessary
or convenient for the carrying out of the purposes set forth in
this section, including, but without limiting the generality of
the foregoing, the following rights and powers:

(1) To have existence for a term of 50 years and for such
further period or periods as may be provided in articles of
amendment approved under section 5605(e) (relating to amendment
of articles).

(2) To sue and be sued, implead and be impleaded, complain
and defend in all courts.

(3) To adopt, use and alter at will a corporate seal.

(4) To acquire, purchase, hold, lease as lessee and use

any franchise, property, real, personal or mixed, tangible or
intangible, or any interest therein necessary or desirable for
carrying out the purposes of the authority, and to sell, lease
as lessor, transfer and dispose of any property or interest
therein at any time acquired by it.

(5) To acquire by purchase, lease or otherwise and to
construct, improve, maintain, repair and operate projects.
(6) To finance projects by making loans which may be

evidenced by and secured as may be provided in loan agreements,
mortgages, security agreements or any other contracts,
instruments or agreements, which contracts, instruments or
agreements may contain such provisions as the authority shall
deem necessary or desirable for the security or protection of
the authority or its bondholders.

(7) To make bylaws for the management and regulation of
its affairs.

(8) To appoint officers, agents, employees and servants,
to prescribe their duties and to fix their compensation.

(9) To fix, alter, charge and collect rates and other

charges in the area served by its facilities at reasonable and
uniform rates to be determined exclusively by it for the
purpose of providing for the payment of the expenses of the
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proceeds of bonds previously or hereafter issued for building
construction or improvement purposes, which may be used by the
authority in the construction, improvement, maintenance or
operation of any project. Any municipality or school district may
transfer, assign and set over to any authority any contracts which
may have been awarded by the municipality or school district for
the construction of projects not initiated or completed. The
territory being served by any project or the territory within
which a project is authorized to render service at the time of the
acquisition of a project by an authority shall include the area
served by the project and the area in which the project is
authorized to serve at the time of acquisition and any other area
into which the service may be extended, subject to the limitations
of section 5607 (a) (relating to purposes and powers).

(b) Acquisition.--

(1) An authority may not acquire by any device or means,
including a consolidation, merger, purchase or lease or through
the purchase of stock, bonds or other securities, title to or
possession or use of all or a substantial portion of any
existing facilities constituting a project as defined under
this chapter if the project is subject to the jurisdiction of
the Pennsylvania Public Utility Commission without first
reporting to and advising the municipality which created or
which are members of the authority of the agreement to acquire,
including all its terms and conditions.

(2) The proposed action of the authority and the proposed
agreement to acquire shall be approved by the governing body of
the municipality which created or which are members of the
authority and to which the report is made. Where there are one
or two member municipalities of the authority, such approval
shall be by two-thirds vote of all of the members of the
governing body or of each of the governing bodies. If there are
more than two member municipalities of the authority, approval
shall be by majority vote of all the members of each governing
body of two-thirds of the member municipalities.

(c) Complete provision.--Notwithstanding any other provision
of law, this section, without reference to any other law, shall be
deemed complete for the acquisition by agreement of projects as
defined in this chapter located wholly within or partially without
the municipality causing such authority to be incorporated, and no
proceedings or other action shall be required except as provided
for in this section.

Cross References. Section 5613 is referred to in section 5614
of this title.
§ 5614. Competition in award of contracts.

(2) Services.--

(1) Except as set forth in paragraph (2), all
construction, reconstruction, repair or work of any nature made
by an authority if the entire cost, value or amount, including
labor and materials, exceeds a base amount of $18,500, subject
to adjustment under subsection (c.1), shall be done only under
contract to be entered into by the authority with the lowest
responsible bidder upon proper terms after public notice asking
for competitive bids as provided in this section.

(2) Paragraph (1) does not apply to construction,
reconstruction, repair or work done by employees of the
authority or by labor supplied under agreement with a Federal
or State agency with supplies and materials purchased as
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provided in this section.

(3) No contract shall be entered into for construction or
improvement or repair of a project or portion thereof unless
the contractor gives an undertaking with a sufficient surety
approved by the authority and in an amount fixed by the
authority for the faithful performance of the contract.

(4) The contract must provide among other things that the
person or corporation entering into the contract with the
authority will pay for all materials furnished and services
rendered for the performance of the contract and that any
person or corporation furnishing materials or rendering
services may maintain an action to recover for them against the
obligor in the undertaking as though such person or corporation
was named in the contract if the action is brought within one
year after the time the cause of action accrued.

(5) Nothing in this section shall be construed to limit
the power of the authority to construct, repair or improve a
project or portion thereof or any addition, betterment or
extension thereto directed by the officers, agents and
employees of the authority or otherwise than by contract.

(b) Supplies and materials.--All supplies and materials with a
base price costing at least $18,500, subject to adjustment under
subsection (c.1), shall be purchased only after advertisement as
provided in this section. The authority shall accept the lowest
bid, kind, quality and material being equal, but the authority
shall have the right to reject any or all bids or select a single
item from any bid. The provisions as to bidding shall not apply to
the purchase of patented and manufactured products offered for
sale in a noncompetitive market or solely by a manufacturer's
authorized dealer.

(c) Quotations.--Written or telephonic price gquotations from
at least three qualified and responsible contractors shall be
requested for a contract in excess of the base amount of $10,000,
subject to adjustment under subsection (c.l), but is less than the
amount requiring advertisement and competitive bidding. In lieu of
price quotations, a memorandum shall be kept on file showing that
fewer than three qualified contractors exist in the market area
within which it is practicable to obtain quotations. A written
record of telephonic price quotations shall be made and shall
contain at least the date of the quotation; the name of the
contractor and the contractor's representative; the construction,
reconstruction, repair, maintenance or work which was the subject
of the quotation; and the price. Written price quotations, written
records of telephonic price quotations and memoranda shall be
retained for a period of three years.

(c.1) Adjustments.--Adjustments to the base amounts specified
under subsections (a) (1), (b) and (c) shall be made as follows:

(1) The Department of Labor and Industry shall determine
the percentage change in the Consumer Price Index for All Urban
Consumers: All Items (CPI-U) for the United States City Average
as published by the United States Department of Labor, Bureau
of Labor Statistics, for the 12-month period ending September
30, 2012, and for each successive 12-month period thereafter.

(2) TIf the department determines that there is no positive
percentage change, then no adjustment to the base amounts shall
occur for the relevant time period provided for in this
subsection.

(3) (i) If the department determines that there is a

positive percentage change in the first year that the
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determination is made under paragraph (1), the positive

percentage change shall be multiplied by each base amount,

and the products shall be added to the base amounts,
respectively, and the sums shall be preliminary adjusted
amounts.

(ii) The preliminary adjusted amounts shall be rounded
to the nearest $100 to determine the final adjusted base
amounts for purposes of subsections (a) (1), (b) and (c).

(4) In each successive year in which there is a positive
percentage change in the CPI-U for the United States City
Average, the positive percentage change shall be multiplied by
the most recent preliminary adjusted amounts, and the products
shall be added to the preliminary adjusted amount of the prior
year to calculate the preliminary adjusted amounts for the
current year. The sums thereof shall be rounded to the nearest
$100 to determine the new final adjusted base amounts for
purposes of subsections (a) (1), (b) and (c).

(5) The determinations and adjustments required under this
subsection shall be made in the period between October 1 and
November 15 of the year following the effective date of this
subsection and annually between October 1 and November 15 of
each year thereafter.

(6) The final adjusted base amounts and new final adjusted
base amounts obtained under paragraphs (3) and (4) shall become
effective January 1 for the calendar year following the year in
which the determination required under paragraph (1) is made.

(7) The department shall publish notice in the
Pennsylvania Bulletin prior to January 1 of each calendar year
of the annual percentage change determined under paragraph (1)
and the unadjusted or final adjusted base amounts determined
under paragraphs (3) and (4) at which competitive bidding is
required under subsection (a) (1) and (b) and written or
telephonic price quotations are required under subsection (c),
for the calendar year beginning the first day of January after
publication of the notice. The notice shall include a written
and illustrative explanation of the calculations performed by
the department in establishing the unadjusted or final adjusted
base amounts under this subsection for the ensuing calendar
year.

(8) The annual increase in the preliminary adjusted base
amounts obtained under paragraphs (3) and (4) shall not exceed
3%.

(d) Notice.--The term "advertisement" or "public notice,"
wherever used in this section, shall mean a notice published at
least ten days before the award of a contract in a newspaper of
general circulation published in the municipality where the
authority has its principal office or, if no newspaper of general
circulation is published therein, in a newspaper of general
circulation in the county where the authority has its principal
office. Notice may be waived if the authority determines that an
emergency exists which requires the authority to purchase the
supplies and materials immediately.

(e) Conflict of interest.--No member of the authority or
officer or employee of the authority may directly or indirectly be
a party to or be interested in any contract or agreement with the
authority if the contract or agreement establishes liability
against or indebtedness of the authority. Any contract or
agreement made in violation of this subsection is void, and no
action may be maintained on the agreement against the authority.
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(f) Entry into contracts.--

(1) Subject to subsection (e), an authority may enter into
and carry out contracts or establish or comply with rules and
regulations concerning labor and materials and other related
matters in connection with a project or portion thereof as the
authority deems desirable or as may be requested by a Federal
agency to assist in the financing of the project or any part
thereof. This paragraph shall not apply to any of the
following:

(i) A case in which the authority has taken over by
transfer or assignment a contract authorized to be assigned
to it under section 5613 (relating to transfer of existing
facilities to authority).

(ii) A contract in connection with the construction of
a project which the authority may have had transferred to
it by any person or private corporation.

(2) This subsection is not intended to limit the powers of
an authority.

(g) Compliance.--A contract for the construction,
reconstruction, alteration, repair, improvement or maintenance of
public works shall comply with the provisions of the act of March
3, 1978 (P.L.6, No.3), known as the Steel Products Procurement
Act.

(h) Evasion.--

(1) An authority may not evade the provisions of this
section as to bids or purchasing materials or contracting for
services piecemeal for the purpose of obtaining prices under
the amount required by this section upon transactions which
should, in the exercise of reasonable discretion and prudence,
be conducted as one transaction amounting to more than the
amount required by this section.

(2) This subsection is intended to make unlawful the
practice of evading advertising requirements by making a series
of purchases or contracts each for less than the advertising
requirement price or by making several simultaneous purchases
or contracts each below that price when in either case the
transaction involved should have been made as one transaction
for one price.

(3) An authority member who votes to unlawfully evade the
provisions of this section and who knows that the transaction
upon which the member votes is or ought to be a part of a
larger transaction and that it is being divided in order to
evade the requirements as to advertising for bids commits a
misdemeanor of the third degree for each contract entered into
as a direct result of that vote.

(Dec. 17, 2001, P.L.926, No.110, eff. imd.; Nov. 3, 2011, P.L.367,
No.90, eff. imd.)

2011 Amendment. Act 90 amended subsecs. (a) (1), (b), (c) and
(h) (1) and added subsec. (c.1l). Section 4 of Act 90 provided that
Act 90 shall apply to contracts and purchases advertised on or
after January 1 of the year following the effective date of
section 4.

2001 Amendment. Act 110 amended subsecs. (a) (2) and (d),
retroactive to June 19, 2001.

§ 5615. Acquisition of lands, water and water rights.

(a) Authorization.--

(1) Except as provided in paragraph (2), the authority
shall have the power to acquire by purchase or eminent domain
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IN THE COURT OF COMMON PLEAS OF LACKAWANNA COUNTY
CIVIL DIVISION - LAW

READING, BLUE MOUNTAIN & : No. 13-06796
NORTHERN RAILROAD §

Plaintiff
2

PENNSYLVANIA NORTHEAST
REGIONAL RAILROAD AUTHORITY
and BOARD OF THE PENNSYLVANIA
NORTHEAST REGIONAL RAILROAD
AUTHORITY,
Defendants
SECOND AMENDED COMPLAINT

Plaintiff Reading, Blue Mountain & Northern Railroad, by and through its counsel,
Frederick J. Fanelli, Esquir‘e, brings this Second Amended Complaint for declaratory relief
against Defendants Pennsylvania Northeast Regional Railroad Authority and the Board of the
Pennsylvania Northeast Regional Railroad Authority, and in support thereof, avers as follows:

THE PARTIES

1. Plaintiff Reading, Blue Mountain & Northern Railroad (“RBM&N”) is a
Pennsylvania corporation with a registered office address of 1 Railroad Boulevard, P.O. Box
218, Port Clinton, Pennsylvania, 19549.

2. RBM&N owns land and rail lines located within Lackawanna County and is
bringing this action as a landowner within the county and as a taxpayer of the Commonwealth of

Pennsylvania and subject to the Public Utility Realty Tax Act, 72 P.S. §§ 8101 et seq., on behalf

of itself and all other taxpayers.
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3. RBM&N is in the business of, among other things, providing freight rail service
to industries located in east central Pennsylvania, including along its rail lines in Schuylkill,
Berks, Carbon, Luzemne, Lackawanna and Wyoming counties.

4, Rail freight service is a substantial part of RBM&N’s business.

5. Defendant Pennsylvania Northeast Regional Rail Authority (“PNRRA”) is a
municipal authority formed pursuant to the Municipality Authorities Act of 1945, Act of May 2,
1945, P.L. 382, as amended, now codified at 53 Pa. C.S. §§ 5601 et seq. (2013), located at 280
CIiff Street, Scranton, Lackawanna County, Pennsylvania, 18503.

6. PNRRA’s Board of Directors (“Board”) consists of eight members, four
appointed by Lackawanna County and four appointed by Monroe County, and holds regular

meetings to conduct the business of the PNRRA, in accordance with its bylaws.

JURISDICTION AND VENUE

7. Jurisdiction is based on the Pennsylvania Constitution, Article 5, Section 5; and
42 Pa. C.S.A. § 931(a), both of which confer broad original jurisdiction upon the Court of
Common Pleas.

8. Venue in the Lackawanna County Court of Common Pleas is based upon 42
Pa.C.S. § 931(c) and Pa.R.C.P. 1006(c)(1), in that the written contract on which this action is
based was entered into in Lackawanna County, and PNRRA’s principal office and some of its
assets are located within Lackawanna County, Pennsylvania.

9. This Court has jurisdiction over this matter which involves the interpretation and

application of the Municipality Authorities Act (“MAA”), 53 Pa. C.S. §§ 5301 et seq. and the
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competitive sealed bidding and proposal provisions for contracts for public works of 62 Pa. C.S.
§ 3901 et seq., rather than the Surface Transportation Board, which routinely declines to exercise
Jurisdiction over disputes involving state statutory and contractual matters. See, e.g.,

Lackawanna County Railroad Authority — Acquisition Exemption - F&I Realty, Inc., STB
Finance Docket No. 33905, and Delaware-Lackawanna Railroad Co., Inc. — Operation

Exemption — Lackawanna County Railroad Authority, STB Docket No. 33906 (STB served Oct.
22, 2001); Indiana Northeastern Railroad Company — Change in Operators — Branch and St.

Joseph Counties Rail Users Association, Inc., in Branch County, Michigan, STB Finance Docket

No. 33760 (STB served Sept. 1, 1999).

FACTUAL BACKGROUND

10.  PNRRA was formed in 2006 for the purpose of acquiring, holding, constructing,
improving, maintaining, operating, owning and leasing, either as a lessor or lessee, rights-of-
way, trackage, sidings and other related rail transport facilities and to accept grants and borrow
money from any authority, corporation or agency of the United States or from the
Commonwealth of Pennsylvania for the purpose of acquiring and preserving rail transport
facilities within the Commonwealth of Pennsylvania.

11.  PNRRA owns nearly 100 miles of rail lines located in Lackawanna, Monroe,
Wayne and Northampton Counties, from Carbondale to Scranton through the Pocono region all
the way to Slateford, Pennsylvania, on which it provides freight rail service in four counties via a

private common carrier rail operator, under contract to PNRRA.

115



12.  The Delaware-Lackawanna Railroad Company, Inc. (“the DL”) is a Pennsylvania
corporation with a registered business address of Suite 800 Connell Building, 129 North
Washington Avenue, Scranton, Lackawanna County, Pennsylvania, 18503 and a mailing address
of 280 CIiff Street, Scranton, Lackawanna County, Pennsylvania, 18503.

13.  The DL is PNRRA’s current rail freight operator on PNRRAs rail lines, and has
provided freight service since 1993 to PNRRA and its predecessor authorities.

14. PNRRA and the DL share the same mailing address.

15.  Through discovery, PNRRA’s President and Chief Executive Officer, Lawrence
C. Malski (“Malski”) has admitted that PNRRA is a direct competitor of RBM&N, and that its
rail lines parallel those of RBM&N’s.

16. Both PNRRA and the DL apply for and receive state grant funding for various rail
construction projects.

17.  Wayne Michel, President of RBM&N, would agree with Malski that PNRRA and
RBM&N are direct competitors, not only for rail customers, but for state grants, which are issued
in a finite, limited amount each year.

18.  Through discovery, PNRRA has admitted that its employees and board members
actively work to develop new industry along its own rail lines to increase its freight rail business,
in direct competition with RBM&N.

19. At his deposition, Malski testified that he routinely has business dinners and
lunches with current and prospective rail shippers along with the owner of the DL, David J.

Monte Verde, who Malski believes might have paid the bill for those meals.
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20.  Through discovery, PNRRA has admitted that Malski regularly collaborates with
the DL on sales marketing, to target potential customers using all means possible and develop
leads.

21,  Through discovery, PNRRA has admitted that it competes with RBM&N and
other freight rail operators for the same customers.

22. At his deposition, Malski testified that he has developed more than ten new
customers for the DL and PNRRA and/or its predecessors.

23.  Through discovery, PNRRA has admitted that it competes with RBM&N on
pricing, and that the DL can offer better pricing because it uses PNRRAs rail lines.

24.  Through discovery, PNRRA has admitted that it owns property along its rail lines
which it can rent, lease or sell to a potential customer in order to attract that customer to locate
along PNRRA’s rail lines, or use PNRRA'’s facilities to load and unload freight.

25.  As amunicipal agency, PNRRA is subject to the requirements of the Municipality
Authorities Act (“MAA?”), 53 Pa. C.S. §§ 5301 et seq. and, for the contracts subject to
competitive bidding under the MAA, to the competitive sealed bidding and proposal provisions

for contracts for public works of 62 Pa. C.S. § 3901 et seq.

26. PNRRA was created by the merger of two rail authorities, the Lackawanna
County Railroad Authority (“LCRA”) and the Monroe County Railroad Authority (“MCRA™),
both of which were municipal authorities created under and subject to the MAA, for the purpose
of, among other things, acquiring abandoned and/or out of service rail lines and placing those rail

lines back into service.
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27.  Discovery has revealed that PNRRA was formed to consolidate the resources of
the two authorities and regionalize in order to pursue passenger rail service from Scranton to
New York City, and that one entity would be more successful in obtaining rights of way and
track, and in competing for freight rail business.

26.  PNRRA and/or is predecessors used state grant monies and its own funds to buy
additional rail lines.

28.  Discovery in this matter has revealed that in 1993, LCRA issued a Request for
Proposal (“RFP”) to determine freight rail operator interest prior to hiring a freight rail operator
to operate its rail lines; Malski was the executive director of LCRA and wrote the RFP for LCRA
at its Board’s request.

29.  After utilizing an RFP, LCRA contracted with the DL in 1993 and DL became
LCRA'’s freight rail operator.

30. Since 1993, neither LCRA nor its successor, PNRRA, has used an RFP to
determine freight rail operator interest prior to entering a new contract with the DL or extending
the DL’s existing agreements, or sought public sealed competitive bids for its rail freight
business pursuant to the MAA, based at least in part on Malski’s advice to LCRA and PNRRA
that none was required.

31. On June 20, 1994, MCRA, employing LCRA as a consultant, chose the DL to be
MCRA'’s freight rail operator, and it is believed and therefore averred that MCRA did not use an
RFP or seek competitive bidding prior to contracting with the DL.

32.  ltisbelieved and therefore averred that once MCRA chose the DL as its freight

rail operator, MCRA did not use RFPs prior to entering any new contract with the DL or
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extending the DL’s existing agreement, or seek public sealed competitive bids for its rail freight
business.

33.  On August 27, 2010, PNRRA through its Board entered into the current
contractual operating agreement with the DL (“Operating Agreement”), for the DL to operate
and provide rail freight service on railroad lines known as the Carbondale Mainline, the Pocono
Mainline, and the Laurel Line Mainline, including the Minooka Industrial Track. A true and
correct copy of the DL Operating Agreement is attached hereto as Exhibit “A”.

34.  The initial term of the Operating Agreement is five years, giving it an expiration
date of August 27, 2015, but the contract term can be extended by PNRRA for another five
years. Operating Agreement, Ex. A at 2.

35. PNRRA and its Board did not subject the Operating Agreement to a public
competitive bidding process as required by the MAA prior to awarding the current Operating
Agreement to DL.

36.  Malski testified at his deposition that obtaining the highest revenue for PNRRA
from a rail freight operator is not the primary factor or purpose of the Operating Agreement;
rather, its primary purpose is to simply provide rail service and economic and industrial
development in northeast Pennsylvania.

37.  PNRRA Board members have testified that they do not believe they need to
consider any other rail providers because the DL is performing satisfactorily.

38.  OnNovember 6, 2013, RBM&N sent a letter to PNRRA and its Board, asking for
an opportunity to submit a competitive bid to operate their rail lines, in anticipation of the

August 27, 2015 expiration of the current five year term of the Operating Agreement.
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39.  Inthat letter, RBM&N stated that it believed that it could offer superior service to
PNRRA than is currently being offered under the existing Operating Agreement.

40.  Itis believed and therefore averred that in response to RBM&N’s letter, PNRRA,
through its Board, at its next regularly scheduled meeting on November 19, 2013, went into
executive session to discuss topics including the extension of the DL Operating Agreement. The
Board emerged from the executive session and voted to extend the current Operating Agreement
for an additional five years, although the current Operating Agreement term is not set to end for
another year and a half.

41.  PNRRA, through its Board, voted to extend the current Operating Agreement for
another five years without any form of competitive bidding.

42.  Discovery has revealed that PNRRA Board Chairperson, David Brojack
(“Chairman Brojack™), who is also a rail freight customer of PNRRA's and the DL’s, made the
motion to extend the current Operating Agreement for another five years.

43, Chairman Brojack testified on June 24, 2014, that despite being a member of the
Board for years, he has never read the entire current Operating Agreement.

44.  Discovery has revealed that although Malski claims to have made the PNRRA
Board aware of RBM&N’s letter which was in fact emailed to each board member prior to the
November 19, 2013 Board meeting, prior PNRRA Board Chairman Robert Hay testified that he
could not remember any discussion about the RBM&N letter at the November 19, 2013 Board
meeting, and current Chairman Brojack testified that he did not recall seeing RBM&N’s letter

prior to his deposition on June 24, 2014,
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45,  Discovery has revealed that in renewing or extending the current Operating
Agreement, PNRRA did not negotiate with DL any new conditions or increased revenue for
PNRRA.

46.  Subsequent to the meeting of November 19, 2013, RBMN, through its counsel,
wrote to PNRRA and indicated that RBMN could offer a significant increase in fees paid to
PNRRA if given an opportunity to bid or submit a proposal for the Operating Agreement.

47.  PNRRA did not agree to accept a bid or proposal from RBM&N, and this
litigation ensured.

48.  Discovery has revealed that the PNRRA Board now has a “litigation committee”
composed of Malski, Hay and Chairman Brojack, which Chairman Brojack was unaware of as of
the date of his deposition.

49.  PNRRA is a municipal authority subject to the statutory requirements of the
MAA.

50.  The purpose and intent of the Pennsylvania Legislature in enacting the MAA is to
benefit the people of the Commonwealth by, among other things, increasing their commerce,
health, safety and prosperity, and to permit the authority to benefit the people. 53 Pa. C.S. §
5607(b)(2), (3).

51.  One of the powers granted to the Authority in the MMA is the power to enter into
contracts. 53 Pa. C.S. § 5607(d)(13), (14).

52. Competitive bidding invites competition and assures that contracts will be
awarded free from any possible personal interests, bias or fraud and that the taxpayers receive the

work for the best possible price.
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53.  PNRRA’s Operating Agreement is a contract subject to the requirements of 53 Pa.
C.S. § 5614, iu that it is a contract for work, including for the maintenance of those lines in an
FRA Class I and Class II condition; for the maintenance of PNRRA’s structures and related
facilities and equipment located on the rail lines; for the repair or replacement of same; for the
provision of working capital as well as a escrowed reserve; for the removal, replacement or
improvement of the track and structures on the railroad lines; for security along the rail lines; for
marketing and sales work; for the provision of hirail inspection services; and any other work
provided for in the Operating Agreement. Operating Agreement, Ex. A.

54.  Because PNRRA’s Operating Agreement is subject to the competitive bidding
requirements of the MAA, it is also a contract subject to the sealed competitive bidding
procedures of 62 Pa. C.S. §§ 3901 et seq.

55.  Discovery has revealed that under the terms of the Operating Agreement, DL is
required to expend 25% of its annual rail freight operating revenues on a rolling 3 year average
on construction, reconstruction, repair and maintenance work as part of its negotiated contractual
requirements to PNRRA. Operating Agreement, Ex. A at § 8.

56.  According to PNRRA’s 2012 Annual Report, the DL paid $386,369 to PNRRA,
or 10% of its annual revenue of $3,868,690, under the terms of the Operating Agreement.

57.  Based on these figures, it is believed and therefore averred that the DL expended
approximately $967,173 on construction, reconstruction, repair and maintenance work for
PNRRA in 2012.

58.  During his deposition, Board member and former Chairman Hay admitted that the

DL expends more than $18,500 on rail ties, ballast, raise, line surfacing and track each year, and

10
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that the maintenance work performed by DL for PNRRA is an essential part of the Operating
Agreement.

59.  During discovery, Hay admitted that the Operating Agreement contains a
requirement for DL to install a minimum of 3,000 ties per year and 1,500 track feet of rail line as
well as stone ballast and raise.

60.  During discovery, Malski admitted that the Operating Agreement provides that
when the DL repairs or replaces rail, ties or other items of track structure or signaling equipment,
the new property shall become the property of PNRRA.

61.  Discovery has revealed that PNRRA applies for and receives state grant funding
for the same or similar types of work that are required of the DL under the Operating Agreement.

62.  During his deposition, Board member and former Chairman Hay testified that
PNRRA received $114,995 for a Section 130 Federal Highway Rail Safety Grant for the
purchase and installation of new crossing lights, flashers, gates and bells at the 7" Avenue grade
crossing in Carbondale, Pennsylvania, and that PNRRA awarded the contract to Diamond Back
Signal, LLC which was the lowest bidder on the project.

63.  Itis believed and therefore averred that the DL performs similar work for PNRRA
as part of the Operating Agreement.

64.  During his deposition, Hay testified that PNRRA received $298,000 for a
PennDOT rail Freight Assistance grant for the installation of new ties and rails on its Pocono
mainline rail line, and that state grant was placed out to competitive bidding by PNRRA,

65. At his deposition, Hay admitted that this grant was for the same type of work

being performed by the DL for PNRRA under the Operating Agreement.

11
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66.  During discovery, Board member Hay admitted that the Operating Agreement
contains a requirement for the DL to construct u public unloading facility as part of their
contractual requirements to PNRRA.

67.  Discovery has revealed that PNRRA places all of the work to be funded by the
state grants out to competitive bidding, as required by the MAA.

68.  Becausc PNRRA's Operating Agreement contains work including construction,
reconstruction, repair, and other work in excess of $18,500, it should have been subject to
competitive bidding pursuant to 53 Pa. C.S. § 5614(a), which provides:

§ 5614. Competition in award of contracts.
(a) Services.

(1) Except as set forth in paragraph (2), all construction,
reconstruction, repair or work of any nature made by an authority
if the entire cost, value or amount, including labor and materials,
exceeds a base amount of $ 18,500, subject to adjustment under
subsection (c.1), shall be done only under contract to be entered
into by the authority with the lowest responsible bidder upon proper
terms after public notice asking for competitive bids as provided in
this section.

(2) Paragraph (1) does not apply to construction,
reconstruction, repair or work done by employees of the authority
or by labor supplied under agreement with a Federal or State agency
with supplies and materials purchased as provided in this section.
53 Pa. C.S. § 5614(a) (2013).
69.  To the extent that PNRRA seeks to avoid competitive bidding by asserting that
the Operating Agreement is some sort of “special services” contract, it is noted that there is

nothing unusual, peculiar, or special about providing rail freight contractor services over

properties owned by a different entity.

12
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70.  As opposed to being a “special services” contract, these agreements/contracts are
common. For example, numerous other treight railroads provide services for entities similar to
PNRRA, such as North Shore Railroad over SEDA-COG, C&S and RBM&N Railroads over

Carbon County, and the DL over PNRRA.

COUNT 1 - DECLARATORY ACTION - VIOLATION OF MAA § 5607
PROHIBITING DIRECT COMPETITION WITH PRIVATE ENTERPRISE

71.  The averments of paragraphs 1 through 70 are incorporated herein as if set forth at

length.
72, The Declaratory Judgments Act, 42 Pa. C.S. §§ 7531 et seq., provides in part:

Courts of record, within their respective jurisdictions,
shall have power to declare rights, status, and other legal
relations whether or not further relief is or could be claimed.
No action or proceeding shall be open to objection on the
ground that a declaratory judgment or decree is prayed for.
The declaration may be either affirmative or negative in form
and effect, and such declarations shall have the force and effect
of a final judgment or decree.

42 Pa. C.S. § 7532,

73. It also provides:

Any person interested under a deed, will, written contract,
or other writings constituting a contract, or whose rights, status,
or other legal relations are affected by a statute, municipal
ordinance, contract, or franchise, may have determined any
question of construction or validity arising under the instrument,
statute, ordinance, contract, or franchise, and obtain a declaration
of rights, status, or other legal relations thereunder.

42 Pa. C.S. § 7533,

13

125



74.  PNRRA is a municipal authority subject to the provisions of the MAA and 62 Pa. C.s.
§§ 3901 et seq.

75. PNRRA'’s powers are set forth under the MAA, including the specific powers set forth in
section 5607(d), and the exercise of those powers are limited by the limitation provisions of section

5607(b). Dominion Products and Services v. Pittsburgh Water and Sewer Authority, 44 A.3d 697

(Pa. Cmwilth, 2011).

76.  The MAA prohibits PNRRA from unnecessarily burdening or interfering with
existing business by the establishment of enterprises which in whole or part duplicate or compete
with existing enterprises serving substantially the same purpose. 53 Pa. C.S. § 5607(b)(2);
Dominion Products and Services v. Pittsburgh Water and Sewer Authority, 44 A.3d 697 (Pa.
Cmwilth. 2011).

77.  PNRRA was established and is engaging in an enterprise that provides freight rail
service in direct competition with privately owned rail freight operators such as the RBM&N,
and to the exclusion of same, which PNRRA admitted during discovery.

78.  PNRRA directly competes with RBM&N for state grant funding which PNRRA
uses to enhance PNRRA’s freight rail service in direct competition with other privately owned
rail freight operators such as the RBM&N.

79.  PNRRA directly competes with RBM&N through the DL’s receipt of state grants,
which the DL uses to construct, reconstruct, repair and/or maintain PNRRA'’s assets.

80.  Neither the MAA nor any other statute authorizes or requires PNRRA to provide
freight rail service or receive state grants which directly competes with privately owned fright

rail businesses.
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81.  The Operating Agreement violates the MAA’s express prohibition against
interference and competition with existing business and otherwise exceeds the authority of

PNRRA under the MAA, and is therefore void. Dominion Products and Services v. Pittsburgh

Water and Sewer Authority, 44 A.3d 697 (Pa. Cmwith. 2011).

WHEREFORE, Plaintiff Reading, Blue Mountain & Northern Railroad respectfully
requests that this Court declare that Defendants Pennsylvania Northeast Regional Railroad
Authority and its Board are in violation of MAA § 5607(b)(2), and must refrain from direct
competition with private enterprise, either through divestiture of its rail freight business, and/or
sale of the rights to freight traffic on its lines, declare PNRRA’s Operating Agreement with the

DL void, and grant any other relief that this Court deems just and proper.

COUNT II - DECLARATORY ACTION - FAILURE TO BID

82.  The averments of paragraphs 1 through 80 are incorporated herein as if set forth at
length.

83.  This Count is asserted in the alternative to the relief sought in Count I.

84.  The Operating Agreement contains provisions for construction, reconstruction,
repair and other work in excess of $18,500.00, for the same or similar work that PNRRA places
out to competitive bidding when state grant funding is being utilized by PNRRA.

85.  The Operating Agreement therefore must be subjected to a public competitive
bidding process pursuant to 53 Pa. C.S. § 5614(a), which process is subject to the requirements

of 62 Pa. C.S. §§ 3901 et seq.
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86.  Any contract entered into by PNRRA for the operation of its rail lines without

having been subjected to a public competitive bidding process pursuant to these statutory

provisions must be declared by this Court to be null and void.

87.  PNRRA should be directed by this Court to submit all future operating

agreements for freight rail service and any extensions thereto to competitive bidding,

WHEREFORE, Plaintiff Reading, Blue Mountain & Northern Railroad respectfully

requests that this Court grant relief to Plaintiff and declare that Defendants Pennsylvania

Northeast Regional Railroad Authority and its Board must follow the public notice and

competitive bidding requirements of 53 Pa. C.S. § 5614(a) and 62 Pa. C.S. §§ 3901 et seq. for

contracts for the operation of its rail lines, and that any operating agreements entered into by

PNRRA and its Board without having been subjected to the competitive bidding requirements of

53 Pa.C.S. § 5614(a) and 62 Pa. C.S. §§ 3901 et seq. are deemed null and void, and award any

other relief that this Court deems just and proper.
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Respectfully submitted by:

/\4/( | il/(?.// i

FREDERICK ¥.[FANELLI, ESQUIRE
Attorney L.D. #36672

Fanelli, Evans & Patel, P.C.

The Necho Allen

No. 1 Mahantongo Street

Pottsville, PA 17901

(570) 622-2455




VERIFICATION

The language of the foregoing document is that of counsel and not necessarily my
own; however, | have read the foregoing document and to the extent it is based upon
information I have given to counsel, it is true and correct to the best of my knowledge,
information and belief; to the extent that the content of the foregoing document is that of
counsel, I have relied upon counsel in making this verification.

I understand that false statements herein are made subject to the penalties of 18

Pa.C.S.A Section 4904, relating to unsworn falsification to authorities.

WAYNR fZMICHEL
President of Reading, Blue Mountain

& Northern Railroad Company
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OPERATING AGREEMENT O\ )H/ \ \

THIS AGREEMENT made this 27" day of August 2010 by and betwoen the
Pennsylvania Northeast Regional Railroad Authority, hereinafter referred to as PNRRA

and “the” Delaware-Lackawanna Raflroad Co,, Inc., hereinafer referred to as DL:
WITNESSETH

WHEREAS, the PNRRA owns a line of reilroad known as the Scranton to Carbondale
Line, aka Carbondale Mainline betwoen M.P. 196,8 and M.P. 174.59 which was
purchased from the Delaware and Hudson Railway Corporation in 1985; and

WHEREAS, the PNRRA owns a line of railroad known as the Scranton to Slateford Line,
aka Pocono Mainline betwoen M.P. 134 sod M.P. 74 sad the Brady Lead Track which
was purchased from the City of Scrunton, Steamtown Foundation and Conrall in 1991;

and

WHEREAS, the PNRRA owns & line of railroad known as the Laurel Lino Mainline
between M.P. 0 and M.P. 4.81, including the Minooka Industrial Track which was

purchased in 1999; and

WHEREAS, the PNRRA hag solected the proposal of DL to operate and provide rell
. freight sesvice on these linca of railroad for the benefit of shippers and communities.

NOW, THEREFORE, tho partics intending to be legally bound agree as follows:
AGREEMENT

1. Use of the Lines of Railroad.

. PNRRA hereby agrees to provide DL access to and use of the lines of railroad which
shall Inchude, but not be limited to property of cvery kind and description, real,
personal and mixed, including the right-of-way, roadbed, tracks, track materials,
signals and other facilities, and appurtenances located in the Counties of Lackawenna,
Wayne, Northampton and Monros in the Commonwealth of Pennsylvania as is more
fully described in Appendix A, DL shall have the right to use the lines of railroad for
exclusive milroad freight service and to establish, operate and maintain freight rail
service thereon during the torm of this Agreement, or any extension, or renewal
thereof, subject to the terms and conditions hereinafter contsined. This Agreement
shall not be construed as conveying any ownership interest to DL. The PNRRA
hereby designates the DL to perform all passenger services with the exception of
commuter and intercity passenger services on the lines of railroad owned by PNRRA
snd PNRRA reeerves the right to award and contract for commuter and Intercity
passenger services on the lines of railroad owned by PNRRA with other parties. The
PNRRA reserves the right to grent and contract with Norfolk Southatn (NS) for
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nonexclusive overhead trackage rights on and over the Pocono Mainlive with NS and
DL will pay PNRRA 5% eny and il such overhead trackage rights revenue,

2, Term.

The texm of thig Operating Agreement shall be five (5) years from the effeitive date
hereof unless tarminated prior thereto in accordance with the provisions of this

Agroament,
Provided that;

() DL shall not be in default of any of its material obligations
hereunder;

(i) PNRRAshlleonﬂnuatoowntholinaofmﬂmad;

(i) DLlhnIIhn.wtherishf,nﬂazMng written notics to PNRRA at
least 180 days prior to the explration dats of the initial term or any

Gv)  PNRRA will have the optlon o extend the existing contract for
motharﬁvp(ﬂywtomuponnlnetym)dmwﬂm-noﬁootn
DL prior to August 27, 2015,

3. Operating Fees and Othor Paymanty,

(A) Commencing on DL's operation and contlnuing through the term of this
agreement, unless renegotlated pursuant to the terms of Section 15 of this
Agreement, DL will pay PNRRA ten (10 %) percent of all DL radl freight
operating revenues on oars orisimﬂngandurmlntﬁngonﬂ:mq-hohmm
County Railroad Authority owned lines and ten (10%) of all DL ruil froight
operating revenues or $8,000.00 per month, whichever is greater on cars
oﬂxhaﬂngmdhmintﬁugmfomwMommCountyRaﬂmldAmhodty
owned lines on a monthly basis for the use of the lines of milroad, DL will

towards the matching share of PNRRA’s purchase of the NS trackage from
Analomink to Slateford, PA per the following payment schedule; $25,000.00
due by August 15, 2009; $5,000 per month in September 2009 — July 2010; and
$45,000 on August 13, 2010. PNRRA snd DL willl continue to contribute to
the local matching share on grants on a 50%/50% basis of 8 mutually agreed to
grant amount, DL also will pay PNRRA 5% on any fuel surcharge payments
recoived by DL during the term of this agreement. DL will pay 20% of all
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investment tax credit payments received by DL to PNRRA. DL will pay
PNRRA 5% on grain train power agreements,

(B) DL shall also pay and discharge, on or before the last day on which payment
may be made without penalty or intereat, any tax, assessment, chargo for public
utilitles, excise, licenss and permit foes, and other governmental impositions
and charges which shall or may during the term hereof be charged, laid,
assessed, imposed, become due and payable, become a lien upon, or ariging in
connection with the use or operation of the lines of railroad for feeight service.
DLlhﬂlhwthoﬁghttoooanymmornthndumuby
appropriate legal proceedings, conducted ot lts own expense, providing the DL
shall furnish to PNRRA a surety bond or other security satisfactory to cover the
amount of the contested ftem or items, with interest and penalty for the period
which such proceedings may be expected to take,

(C) DL shall also pay, on or before the last day on which payment may be made
without penalty or interest, all trackage rights fees or payments, all interchange
agrocment fees or payments, all track lease foes or payments, and any and alf
other fees or payments arising from or In connectlon with the common carrier
obligations of providing freight service on the lines of the railroad.

4. Conditions of Ralirond Fromises.

DL has inspected the lines of rallroad and accepts the same “as is, where is”. PNRRA
makes no representation or warranty as to the physical conditlon of the lines of
railroad or the condition of legal title (other than for railroad purposes). DL shall
maintain and return the lines of railrosd to the PNRRA in no less than FRA Class [
oondiﬂononthnanmmabondulalinnof:ﬁhoadmdonthaBmdyuadTrwk
and no less than FRA Class II condition on the Laure] Line and the Pocono Mainline.

5. Proviaion of Additional Equipimest and Facilities,

DL shall be responsibie for providing all equipment and facilities required for
operation of the lines of railroad and not part of the premises provided hereunder,
Such equipment and facilitics shall include, but shall not be limited to, locomotives,
rolling stook, maintenance squipment, office space, & public unloading facllity and
such other facilities and equipment as are required to provide rail freight service over
the lines of reilroad es contemplated by this Agroement, Both parties agree that a

public unloading facllity is necessary for operation of freight service on the lines of
railroad. DL agrees to cause such a facility to be constructed at its own expense and

to amortiza the cost thereof over the contract period,

6. PL Obligations.

DL agrees that it will at all times during the continuance of this Agreement:
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(A) Pay all charges hereln requested to be paid by the PNRRA under Paragraph 3 at
such time as the same are due and payable including, but not limited to, the rail
freight operating revenue payment which will be due on the 15" of each month
for the proceeding month’s revenue;

(B) Openate freight service in accordance with all federal, state, and local
requirements and shall be responsible for obtaining all governmental approvals,
authorizations, franchises, lcenses and permits as may be prerequisits to the
rendering of such sorvice;

© Observe and comply with any and all requirements of the constituted public
anthoritics and with all federal, state and local statutes, ordinances, regulations
and standards applicable to DL or its use of the lines of railroad:

(D) Maintain and opetato at its own expense the lines of rallroad, inoluding any
structures or related facilities located thereon in good operating condition and
repair in 8 manner consistent with sound, accopted engineering principles and
maintain the track to FRA Class I Standards on the Scranton to Carbondale line
of railroad and the Brady Lead Track and to FRA Class II Standards on the
Laurel Line and Pocono Mainline;

(B) Repair or roplace at its own expense, any rail, ties and other items of track
structures or signaling equipment a8 may be necessary to keep the lines of
railroad in good operating condition, In the event of any such replacement at the
expenso of DL the new property shall become the property of the PNRRA;

(F) Opemte freight service on the lines of rilroad at such levels, and at such‘
frequenoy to bo acceptable to PNRRA and the shippers and receivers of rail
freight now or to be looated on the lines of railroad; )

(G) Pully indemnify, dofend and hold harmless PNRRA, its officers, agents,
employees, successors and assigns, from and against all claims, suits, actions or
Judgments, based upon or arising out of damage, injuries or death to persons or
propetty caused by the negligence of DL or its agents, employees, guests,
invitees, contractors, suppliers of materials, or furnishers of services in the nse
and occupancy of the property and lines of railroad or CP Rail or Norfolk

Southern property by the DL;

(H) Be liable, defend and indemnify the PNRRA for any damages, harm or injury to
the lines of railroad or CP Rail or Norfolk Southern property caused by the
negligence of the DL, its agents or smployees;

() Maintain a policy or policies of liability insurance to insure itsclf against Hability
for injury or damage to persons or property, which policies will be in the
minimum amounts set forth below:
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IYEE LIMITS

(i) Camprehensive General Liability For all claims $10,000,000
pee Occurrence, $50,000.00
deductible;

(ii) Federal Employer's Liability Act Covered by blanket policy noted in

({if) Cargo Legal Liability Covered by blanket policy noted in

(iv) Foreign Rolling Stock Covered by blanket policy noted in
O

(v) Automobile Liability Covered by blanket policy noted in
ay

(vi)Comprehensive Passenger Genetal For all claims $25,000,000.00

Uability Per occurrence on any and all NPS

Trains operated by NPS over: DL,
With premium to be paid by NPS;
otherwise $10,000,000.00
per occurrence for other passenget
services opemated by DL;

@ CausuPNRRAtobemeduanudditlomlumedlnmdmdermhmhpolicymd
furnish PNRRA with appropriate certificates of such Insurence whith shall specifically
state that the insurance company 1hall fumish to PNRRA at least thirty (30 days notice
of any lapss or matarial change in such insurance;

(K) Peacefully deliver up and surrender possession of the lines of railroad to PNRRA at the
expiration of other termination of this Agreement;

(L) Provide unencumbered minimum working capital of fifty thousand ($50,000.00)
dollars;

(M) Provide and maintain {n escrow a reserve fifty thousand ($50,000.00) dollars at all
times in addition to the minimum working capital requirements of this section for the
purpose of payment of liability claims not otherwise covered by insurance. The
escrow may be reduced upon written approval by PNRRA. Any withdrawal from
escrow by DL for payment of clalms shall be matched by an equal deposit by DL
within thirty (30) days thereafter;
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(N) DL shall be permitted only by written PNRRA approval, with such approval not to be
unreasonably withheld, to romove, replace, or relay elements of the track or structures
on the lines of railroad in the intetest of cost and/or oparating officiency, provided that
a continuous and uveful, rail transportation facility is maintained as related to Part E of
this Section. Improvements made by DL to the track, right of way, structures or
related facllities shall become the property of the PNRRA:

(O) DL ghall allow officers of PNRRA the opportunity to inspect any portion of the lines
of railroad including permission to rids any and all trains operated by DL, and DL will
provide hirail inspection servioes to the PNRRA upon thres days notice to DL;

(P} DL will perform marketing and sales programs for the lines of railroad in order to
incroasc the number of carloads per year on the lines of railroad and the DL will
employ & marketing/sales employes, to be selected in consultation with PNRRA, to
perform marketing snd sales activities on lines of milrosd owned by PNRRA, in order
to increase carloads and encourage economic and Industrial development on lines of
milroad owned by PNRRA,

(Q DL will pravide security on the leased premises. If, and where outside contract
security is deemed to be necessary PNRRA will split the costs associated with
same with the DL on a 50%/50% basia of mutually agreed to costs. Security
named in this paragraph will only be on property leased by the DL,

®) On the 27" day of August of each year this agreement is in effect, DL shall provide
PNRRA with the following information: (1) a coraplete list of the names and addresses
of all employees of DL, (2) & complets list of the names and addresses of all officars
and directors of DL, and (3) a complete Uat of the names and addresses of all
stockholders in DL and the total number of shares owned by each stockholder.

(S) DL hercby covenants and agrees to provide one hundred twenty (120) days written
notice of any proposed change in stock ownership which would change control of the
DL. Upon reocipt of such notice to PNRRA, PNRRA shall have the right to terminate
the operating contract with DL, upon thirty (30) days written notice to DL.

7. Reatrictions.
DL further agrees that it will not:

(A) Occupy the lines of railroad in any way or for any purpose unrelated to the
operation of the lines of railroad;

(B) Assign, mortgage, pledge or encumber the lines of railrved, or any part thereof or
astign it obligation under this Agreement without prior writien consent of
PNRRA; or
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(C) Handle hazardous, toxic or nexious commodities without requisite insurance and
written approval of the PNRRA which will not be reasonably withheld.

8. Relationship betweots DL, and PNRRA.

TheDLmdPNRRAlhallmectuthutmonﬂﬂywmviowanddimmmm,cum.
operations, marketing, maintenance and ssrvice concerns, DL shall inform the
PNRRA and affected shippers of any major action or event related to the lines of
njlmdwhiehmuyaﬂ‘ecmilﬁdsh:mvicatoﬂmutﬂppmumnunwhmion
or event is kriown to DL, The PNRRA will inform DL of any problems or concems
related to the rail freight service. DL is a private corporation and is an independent
contractor and is not an egent of the PNRRA. Whenever a written approval is
required by DL from PNRRA, the signature of the Board Chairman and President will
suffice o validate such written approval, The PNRRA will conduct an annual
performance audit of marketing, operating, maintenance and other functions
performed by the DL, The mainteriance performance of DL will in part be analyzed
by fulfillment of annual maintenance expenditures in the minimum of twenty-five
(23%) percent of rail freight operating revenues on a rolling 3 year average, starting
with calendar year 2010 with 4 minimum of 3,000 ties Instafled per year, the addition
of stone ballast and raise, line and surfacing of at least L5 miles of railroad per year
mdtheinsuuationofanﬂnimumofl,soou'ﬁckfmofncwotgoodqmlitymluymil
per year on the lines of railroad,

9. Rents from Non-Onerating Properties.

PNRRA shall reccive any and all rents arising from any leases of non-operating
properties presently outstanding or to be negotiated on any portion of the lines of
rallroad and any renewals thereof, including, but not limited to, rents, license fees,

and other revenues paid by any party ocoupying & portion of the lines of reilroad
including but not limited to rental sand fees for pipe and wire crossings, utility
crossings and occupations, signboards, platform locations, driveways, storage
facilities, side tracks, parking lots, water rights, land rents, building rents and water
tank rents, among other things. PNRRA shall collect such monies as they become
duo, PNRRA will determine which properties are classified as non-operating.

10. Public Crozsings.

During the term of this Agreement or any renewal thereof, DL shall assume and be
responsible for any obligation flowing to PNRRA as a result of obligations formerly
assigned to D&H or Conrall or any other predeccssor railroad, or which may be
imposed under the provisions of Pennsylvania Public Utllity laws and any orders
Issuod thereunder with respect to crossings of the lines of railvoad by public
highways, bridges or utilities.
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1. Condemnation of the Lines of Rallroad.

If the lines of railroad, or any portion thereof, are condemned or taken by any
competent authority for public use, the award for payment of damages resulting
or any amount paid in settlement thereof, shall be peid to and retalned by
except as hereinaflor provided. If the entire lines of railroad are taken or

materially impair or interfers withtlnDL‘spmpwmandeniommt thereof, this
ohnﬂeunﬁnue!unulfommdcﬁ’ccl,mﬂdlpmuadaofthe

12. Defnisk

1f during the term of this Agreement there shall occur any of the following ovents
(“Evenits of Default™);

(A) DL shall fail to pay any peyments or fees provided for in this Agreement at sucly:
times as they are due and payable;

(B) DL shall fail to perform any of its other obligations hereunder, and shall not cure
such defisult within thirty (30) days afler written notice thereof shall have been

to complete the same;

(C) DL makes an assignment for the benefit of the creditors or files a voluntary
petition Lmdermybmhupwyorlmulmtharisad]udiomdubanhuptor
insolvent in voluntary or Involuntary proocedings or seeks reorganization or
receivorship, or similar relief, or

(D) A proceeding against DL seeking reorganization or receivership or similar reliof
I not dismissed or vacated or stayed on appeal within sixty (60) days;

(F) Any conduct of its operations in such a manner so as to commit {uteational waste
of the Hnes of railrond;

(G) Fails to dischargs any olaims or liens for materials and services for with DL
becomes obligated while providing freight rail transportation service under this
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All remedios given to PNRRA by this Agreement and all rights and remedies
given to it by law or equity shall be cumulative and concurrent, No termination
of this Agreement or recovery of the lines of raflroad shall deprive PNRRA or
any of its remedies or actions against DL for tent and all other sums due at the
time of termination of this Agroement, nor shal| any action for operating foes,
breach of covenant or resort to any other remedies for recovery of oporating foes
bel:gﬂl or construed & waiver of the right o obtain possession of the lines of

ral A

13, Failure of Cure Default,

IfDL&quuﬂtopertbnnanyofitsobﬁsaﬁmhmmdarmd ahall fail to cure any
defauit upon the giving of veritten notice and upon the time period specified in this
AmemnmmlfDLmumtoommmtoemply within such period and thereafler
complete with due diligence, PNRRA shall have the right, but not the obligation and
in addition to all other remedies it may have hereunder, upon twenty-four hours
written notice to DL to undertake the performance of such obligations and obtain
roimbursement from DL thereof,

In any case of termination, each party shall bear its own expenses of termination.

15. Renegotintion,

Either party shall have the right to request renogotiation of this Agreement upon
ninety (90) days' written notice to the other party. When notice of such request is
served upon the other party, it shall specify the chenges requested. Upon failurs to
reach agreement, oitherpmymuyxvqumubﬁmlonpwmm to Section 22 or
terminate the Agreement., During any perlod of negotlation, all existing terms shall
remain in force, Any changes agreed upon will be retroactive to ninety (90) days
from the date of this Notice for Renegotiation,

16. Walver.,

Any waiver by either party under this Agreement of any breach by the other party
thall not effect similar rights subsequently arising nor operate as a waiver of
subsequent breaches of the same or similar kinds nor as a waiver of the clause or
condition under which said right arosc or said breach occurred.
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17, Nogce.

Notics provided for hetein shall be sufficient if sent by certified mail, postage
prepaid, as follows:

To the PNRRA at:
Pennsylvania Northeast Regional Railroad Authority
280 Cliff Stroet

Scranton, PA 18503
ATTN: President

To the DL at:
“the" Delaware-Lackawanna Railroad Co., Ine.
280 CIliff Street

Scranton, PA 18503
ATTN: General Superintendent

And

Genesee Valloy Transportation Company, Inc,
1 Mill Strect, Suite 101
Batavia, NY 14020-3141
ATTN: President
or such other address as either party may, from time to time designate to the other in

writing,

18, Regillatory Agency,

(A) This Agrecment is sabject o the orders, rules and regulations of appropriate
regulatory autharities having jurisdiction over DL.

(B) Ifany portion of this Agreement is determined to be unduly burdensome by such
authority, the parties shall make such modifications as may be necessary or
reasopable,

19. Aspess $0 Recorts.

(A) DL agrees to maintain and make available to PNRRA monthly carload and
interchange records and rsports and such other records and reports neccasary to
permit PNRRA to-fully verify statementa of traffic, revenue, and expenditures
furnished by DL on a monthly basis.

(B) PNRRA shall have fill access to these records and reparts during normal
business hours upon 48 hours written notice, duly given to DL.

10
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(C) DL will deliver to PNRRA a certified public audit of its financial reports to be
performed by a certified public auditing firm no Ister than June 30 for the
preceding year ending December 31. DL will also deliver to PNRRA quarterly
non cortified finanolal statements, All records, reports and summaries shall be
held in confidence by PNRRA md shall not be disclosed to any other party to
extent allowed by law,

20. Force Majeure.

Neither party hercto shall be held responsible or linble, either directly or indirectly, or
bo deamed in default or breach of this Agreement for any loss, damage, injury, delay,
failure, or inability to meet all or any portion of its oommitments hereumder caused by
or arising from any cause which is unavoidable or beyond its reasonable control,
including without Rmitation, war, hostilities, invasion, Insurrection, riot, the order of
sny competest civil or military government, explosion, fire, strikes, lockouts, AAR
eervice orders, actions of other carrlers which materially effect DL’s operations, labor
dlaputes, perils of watér including floods, ice, breakdowns, Acts of God including
storma or other adverse weather conditions, derallments, wrocks or other causes of &
similar or dissimilar nature which wholly or partially prevent the Partles or either of
them from carrying out the terms of this Agreement; provided that the Party
experiencing such foroe majeure or partial foroe ajoure promptly gives to the other
Party written notice that the disabling effect of such force majeure shall be eliminated
85 soon as and to the extend reasonably possible and that each Party shall have the
right to determine and seitle any strike, lockout and Iabor dispute in which that Party
may be involved in its sole discretion. In the cvent that one Party's performance is
suspended in wholo or in part by force majeure, the other Party's obligation to
perform hercunder shall be suspended or commensurately reduced for the duration of
the force majeure and for such additional reasonable period as may be required
because of the existence of the force majeure, In the event that on Party's
porformance hereunder is suspended by force majeure and cannot be resumed within
& reasoneble period of time, cither Party shall have the right to terminate this

Agrecment.

21. Labor Conditions.

If during the term of this Agreement or subsequent renswal thereof, any lsbor
protective conditions shall be imposed a3 a result of an ICC or STB order or pursuant
to the Railway Labor Act, DL agrees to fully indemnify and hold harmless PNRRA
from the costs of said protactive conditions, .

2. Arbitration.

Any claim or controversy arising out of ot relating to this Agrecment, shall be settled
by arbitration in Scranton, Pennsylvania, in accordance with the Rules of the

1
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American Arbitration Assoctation, and judgment upon the award rendered by the
arbitrator or arbitrators msy be entered in any court having jurisdiction thereof,

23. Buscosgors and Asaigns.

This Agreement shall fnure to the benefit of and shall be binding upon the parties
heveto and their respeotive successors and assigns. However, this provision shall not
be construed 1o confer on DL any right or authority to assign all or any part of this
Agreement without the PNRRA’s prior consent.

24, Eatire Agroement.

MAMthdmthcmﬁromdmhndingofthepuduwithuapmto its
subject matter. No oral statement or prior written matter shall have any force or
effect. The parties hereby scknowledge that they are not relying on any
representations or agreoments other than thoss contaied in this Agreement.

25. Severability.

If any term, covenant, condition or provision (or part thereof) of this Agreement or
the application thereof to any person or circumstances shall, at any timo or to any
extent, be invalid or unenforceable, the remainder of this Agreement or the
application of such term or provision (or remainder thereof) to persons or
clrcumstances other than those as to which it is beld invalid or unenforceable, shall
not be affected thereby, and each term, covenant, or condition and provision of this
.Agreement shall be valid and be enforced to the fullest extent permitted by law.

26. Anti-Discrimingtion.

DL and PNRRA will execute and comply with the non-discrimination olguse attached
hereto and incorporated herein as Appendix B,

This Agreement shall be construed in accordanoe with the laws of the Commonwealth
of Pennaylvanin,

28. Exteppion of ‘Terms aud Conditiops.

PNRRA shall have the option to extend the terms and conditions of this agreement to
any other PNRRA owned or acquired lines of railroad which connect to these lines of
railroad in order to avold in whole or in part the duplication of existing activities

performed by DL serving substantially the same purposea,

12

142



IN WITNESS WHEREOF, the partics hereto have caused this Operating Agreement

to be executed by thomsclves or by thelr respsctive duly authorized officers as of the
day and year first above written,

Penns

Atftest “the” Delawarc-Lackawanna Railrosd Co., Inc.

dé{ o i, -:
Davi Verds, Presideat

13
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APPENDIX A

DESCRIPTION OF SCRANTON TO CARBONDALE RAIL LINE
(formerly owned by Lackawanna County Railrosd Authority)

the casterly of said tow lines being located in the center line also being and northealy line
of the Vine Street Branch, all being more partioularly described in Exhibit D&H, attached
hereto and made a part hereof,

PARCEL 2. A tract, piece parcel of land, wit the bulldings and improvements thereon, i
situate, lying, and being in the City of Scranton, County of Lackawarna, and
Commonwealth of Pennsylvania, containing & line of railroad known as the Vine Street
Branch of Delaware and Hudson Railway Comapany and extending between a line located
at Mile Post A-191.42 in the center line of Marlon Street on the north and a line which
crosses the center line of Track at Mile Post A1 92.63 as said lins Is shown on Exhibit
VINE, Sheet 1 on the south, and being more particularly described in sald Exhibit VINE,
attached hereto and made a part hercof.

PARCELJ. A tract, plece of parce] of land, with the buildings and improvements
thereon, situate, lying, and being in the City of Scranton and the Borough of Moosic,
county of Lackawanna, and Commumnhofl’emm\uh, containing a line of railroad
known as a portion of the former main lins of the Delawnre and Hudson Railway
Company and extending between a lino located at Mile Post A-191.42, said line being the
north line of Marion Street, in the City of Scranton on the north and & line at right angles
to the center line track in the borough of Mooslc, on the south and being more
particularly described in Exhibit NC&], attached hereto and made a part hereof,

TOGETHER WITH all of the right, title and interest of the GRANTOR in and to the
continuous lines of railroad trackage and facilities extending between the respective mile
posts set forth respectively in the descriptions of Parcels 1, 2, and 3 above and in and to
various rail, highway, and bridge crossings of the lines of rallroad trackage and facilities
as shown on aid Exhibits D&H, VINE, AND NC&l,

EXCEPTING AND RESERVING to Delaware and Hudson Rallway Company (D&H), it
sucoessors and assigns (1) all coal fill and coal finds located in, upon and under the above

described Parcols 1, 2, and 3, together with the right to eater and come upon said
premises themselves and/or with their contractors and/or subcontractors, with equipment,

14
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for the purpose of removing said coal fill and coal fines, so longs as such entry does not
unrcasonably interfere with the use of said premises by the sucosssors in title of the said
Delaware and Hudson Railway Company and so long as such entry and removal are
preceded by reasonable notice to and consulting with the Chief Engineer of Lackawanna
County Railroad Authority (LCRA) with respect to any portion of the sald Parocls 1, 2,
and 3 to which title is uninterruptedly held by LCRA from the date of transfer of title
thereto from D&H to LCRA 1o the date of such etry and (2) a longitudinal easement,
with crossings where necessary above, below and on the surface of the above described
Parcels 1, 2 and 3 to which title shall have uninterruptedly romained in LCRA, as
aforesaid,

ALSO EXCEPTING AND RESERVING to Delaware and Hudson Railway Company,
its micoessors and assigns, those areas in Parce] 1 shown by diagona! shading on Exhibit

D&E,

DESCRIPTION OF SCRANTON TO MT. , POCONO AND BRADY LEAD AND
CHAMBERLAIN LEAD LINRS OF RAILROAD
(formerly owned by Lackawanna County Railroad Authority)

APPROXIMATELY 0.2 of a mile of the former Conreil Scranton Branch from Mile Post
134.0 at the D&H Rallway right of way line to Mile Post 133.8 at ClfF Stroet; and 0.7 of
a mile of the Brady Industrial Lead from Mile Post 0.0 at Codar Avenus to Mile Post 0.0
being the north abutment of the bridge over Rosring Brook; and 0.6 of & mile of the
Brady Industrial Lead between CIff Street and Cedar Avenue; and 0.5 of a mile of the
Chamberlain Lead between CHf Street and South Weshington Avenue, all in the City of
Scranton, Lackawanna County, Pennsylvania,

AS FURTHER DESCRIBED AS &ll that certain line of Railroad, being a portion of
Cousolidated Rail Corporation’s Screnton Branch identified as line Code 6201 tn the
records of the United States Railway Association and also being a portion of the former
Erie Lackawanna Railway Compeny's line of Rallroad known as the Erio Lackawanna
Main Line (Line Code 6201) and further identified In the Recorder’s Office of
Lackawanna County, Pennsylvania in Book 954 at Page 346; and beginning at about
Railroad Mile Post 120.0 in the Township of Covington, Couty of Lackawanna and
Commonwealth of Penngylvania; and extending thence In a general northwesterly
direction and passing through Covington township, the Borough of Moscow, Roaring
Brook township, Borough of Elmhurst, Roaring Brook Township, Borough of Dunmore
and into the City of Scranton to a point of ENDING on the cast fine of Cliff Street, in the
said City of Scranton, County of Lackawanna and Commonwealth of Pennsylvania,
opposito Railroad Mile Post 133.8, all as indicated by “PS" on Consolidated Rail
Carporations’ Case Plan No. 67880, sheets 1 through 14(c), which sheets are the game
shoets attached to the August 13, 1985 Deed between Consolidated Rail Corporation and
the Grantor, and recorded in Deed Book 1145, pages 528 through 545 in the office

aforesaid, and,;
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AS FURTHER DESCRIBED AS all that certain portion of right of way and the buildings
and improvements, thereon erected, of railroad of Consolidated Rail Corporation
(formerly Eric Lackawenna Railway Company) known as the Scranton Branch and
{dentified a8 Line Code 6201 in the records of the United States Railway Administration,
situate in the Townships of Coolbaugh, Pocono and Tobyhanna, County of Monroe
Pennsylvania; and further identified In the Monroe County, Pennsylvania Recorder’s
Office in Deed Book Volume 902 at Page 144, and also situated in the Township of
Lehigh, County of Wayne; and further identified in the Wayne County, Pennsylvania
Recorder’s Office in Deed Book 351 at Page 688; and also situated in the Townships of
Clifton and Covington, County of Lackawanna; and further identified in the Lackawnnna
County, Peansylvania Recorder’s Offion in Decd Book 954 at Page 346; and beginning at
Railroad Milepost 101 in said Township of Coolbaugh, Monroe County, Pennsylvania
and extending thence in a general northwesterly divection through Wayne county,
Peansylvania to the ENDING at Mile Post 120 in azid Township of Covington,
Lackawanna County, Pennsylvania, all as indicated as “PS"” on Grantors Case Plan No.
68388, sheets 1 through 22 and;

AS FURTHER DESCRIBED AS all that certain property of the Grantor, located at Mt.
Pocono, with the improvements thereon, being adjacent to Grantor's former line of
rallroad known as the Soranton Branch and identified as Line Code 6201 in the
Recorder’s Offioe of Monroe County in Doed Book Volume 902 at Page 144, also
formerly known as the Mt. Pocono Automobile Unloading Terminal, situate partly in the
Townships of Pocono, Tobyhanna and Coolbsugh, County of Monroe and
Commonvsealth of Pennsylvania, all as indicated “PS"™ on Grimtor's Case Plan No.
70139, dated September 4, 1991, being all that property at said location which lies
northwest of said Scranton Branch and southeast of the westerly edge of the access road

located within said property.

DESCRIPTION OF SCRANTON BRANCH, LINE CODE 6201
M.P. 84.6 TO M.P. 101
MONROE COUNTY, PENNSYLVANIA
(formerly owned by Monroe County Railroad Authority)

ALL THAT CERTAIN property of the Grantor, being & portion of the former line of
railroad known as the Erie Lackawanna Main line (a.k.a. Scranton Branch), and identified
as Linc Code 6201 in the Recorder’s Office of Monroe County, Pennsylvania in Volume

902 at page 144; being further described as followas:

BEGINNING at approximately Railtoad M.P, 84.6, in the Township of Strowd, as
indioated on sheet 1 of 17 of Exhibit *B; thenoe extending in & goneral northeasterly
direction, passing through the Townships of Pocono, Paradise and Barrett; thence tuming
in the Township of Barrett and extending in a general southwosterly direction, re-entering
and passing through the Township of Paradise to Railroad Mile Post 101.0 at the end of
Grantor's ownership in the Township of Coolbaugh the place of ENDING as indicated on

sheet 17 of 17 of Exhibit “B".
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BEING a part or portion of the same premises which Thomas F. Patton and Ralph S.
Tyler, Jr., as Trustees of the Property of Erie Lackawanna Railway Company, Debtor, by
Conveyance Document No. EL-CRC-RP-62, dated March 3 1, 1976 and recorded on
October 16, 1978, in the Recorder’s Office of Monroc County, Pennsylvani{a, Deed Book
Volume 902 at page 139&0.; granted and conveyed unto Consolidated Rail Corporation,

DESCRIPTION OF LINE OF RAILROAD PURCHASED FROM
NORFOLK SOUTHERN
PORTION OF STROUDSBURG SECONDDARY

BEING all the land, right of way and track beginning at Milepost 84.6, approximately
550 feet south of the Route 191 highway bridge overpass, over the land and mainline
tracks of the Pennsylvania Northeast Regional Rallroad Authority in Stroud Township,
Pm:ylwnln.tohonoﬁhaideofComﬂmShmMc:minghm Borough of Bast
Steoudsburg, Pennsylvania, a distance of approximately 2 miles as more fully described
by the copies of valuation maps shown as Exhibits Al through A 13 attached hereto and

made & part hereof.

Also heing a portion of the land, right of way and track conveyed by Consolidated Rail
Corporation to Pennsylvania Lines LLC, predecessor of Norfolk Southern Railway
Company, on May 19, 1999 in the Township of Stroud and the Borough of Bast
Stroudsburg in Monroe County, Pennsylvania by deed recorded at Record Book 2082,
page 6765 et seq. Pennsylvania Lines LLC was merged in to Norfolk Southern Rallway

Company on August 27, 2004,

DESCRIPTION OF LINE OF RAILROAD LEASED FROM
NORFOLK SOUTHERN

That portion of the Stroudsburg Secondary Track extending between M.P, 2.0,
spproximately old M.P, 74.4 (Slate) and MLP. 10.2, approximately old M.P, 82.6, located

in Monroe and Northampton Countues,

DESCRIPTION OF LAUREL LINE MAINLINE AND MINOOKA INDUSTRIAL
TRACK

ALL that line of railroad beginning at the north side of Montage Road crossing in the
Borough of Moosic and prooeeding in a general northerly direction to the City of
Scranton, all in Lackawanna County, Pennsylvania and comprising approximately 4.81
miles of rail line, also including the Minooka Industrial Track which is comprised of an

approximately 2.1 mile spur track extending from a junction at Little Virginia on the
Laurel Line main line t the end of track including the switches to service Compression

Polymers in the Borough of Moosic. )
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APPENDIX B
COMMONWEALTH NONDISCRIMINATION CLAUSE

During the term of this contract, Contractor agrees a3 follows:

1. Contractor shall not discriminate against any employee, applicant for
employment, independent contractor, ar any other persons because of race,
calor, religious creed, ancestry, national origin, age or sex, Contractor
shall take effirmative action to insure that epplivations are employed, and
that employees or agents are troated during employmeat, without regard to
their race, color, religious creed, ancestry, national origin, age or sex.
Such affirmative action shall Include, but is not Himited to: employment,
upgrading, demotion or transfer, recruftmient or recrultment advertising;
layoff or termination,; rates of pay or other forms of compensation; and
selection for training. Contractor shall post in conspicuous places,
available to employees, agents, applicants for employment, and other
peraon, a notice to be provided by the contracting agency setting forth the
provision of this nondiscrimination clause.

2. Contractor shall, in advertissments or requests for employment placed by
it or on its behnlf, state that all qualified applications will receive
consideration for employment without regard to race, color, religious
creed, ancestry, national origin, age or sex,

3. Contractor shall send each labor union or werkers’ representative with
which it has a collsotive bargaining agreement or other contract or
understanding, a notice advising said labor union or workers’
representative of its commitinent of this nondiscrimination clause. Similar
notice ¢ shall be sent to every other source of recruitment regularly
utilized by Contractor,

4. It shall be no defense to s finding of noncomplinnes with thig
nondiscrimination clause that Contractor had delegated some of its
ermployment practices to any union, training program, or other source of
recruitment which prevents it from meeting its obligations. However, if
the evidence indicates that the contractor wes not on notice of the third-
party discrimination or made a good faith effort to correct it, such factor
shall be considered in mitigation in determining appropriate sanctions.

5. 'Whore the practices of a union or any training program or other source of
recruitment will result in the exclusion of minority group persons, so that
Contractor will be unable to meet its obligations under this
nondiscrimination clause, Contractor shall then employ and fill vacancies
through other nondiscriminatory employment procedures,
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6. Contractor shall comply with sll state and federal laws prohibiting
discrimination in hiring or employment opportunities. In the event of
Contractor's noncompliance with the nondiscrimination claose of this
contract or with any such laws, this contract may be terminated or
suspended, in whole or in part, and Contractor may be declared
temporarily ineligible,
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IN THE COURT OF COMMON PLEAS OF LACKAWANNA COUNTY
CIVIL DIVISION - LAW

READING, BLUE MOUNTAIN & : No. 13 - 06796
NORTHERN RAILROAD :

Plaintiff
v.

PENNSYLVANIA NORTHEAST
REGIONAL RAIL AUTHORITY and
BOARD OF THE PENNSYLVANIA
NORTHEAST REGIONAL RAIL
AUTHORITY,

Defendants

CERTIFICATE OF SERVICE

I, FREDERICK J. FANELLI, Esquire, hereby certify that a true and correct copy of the
foregoing Second Amended Complaint emailed upon the following parties:
Jack M. Stover, Esquire
Buchanan Ingersoll & Rooney, PC

409 North Second Street, Ste 500
Harrisburg, PA 17101

NN

rRJ:DﬁRICK i r,y\lELu ESQUIRE

Dated: lz-17 /Y
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FD 35956

READING, BLUE MOUNTAIN NORTHERN RAILROAD COMPANY -
PETITION FOR DECLARATORY ORDER

JOINT REPLY OF PENNSYLVANIA NORTHEAST REGIONAL RAILROAD
AUTHORITY AND SEDA-COG JOINT RAIL AUTHORITY

Exhibit E
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READING, BLUE MOUNTAIN &
NORTHERN RAILROAD,

Plaintiff,
Va

PENNSYLVANIA NORTHEAST
REGIONAL RAIL AUTHORITY and
BOARD OF THE PENNSYLVANIA
NORTHEAST REGIONAL

RAIL AUTHORITY,

Defendants

IN THE COURT OF COMMON PLEAS
OF LACKAWANNA COUNTY,
PENNSYLVANIA

NO. 13-06796

DEFENDANTS’ PRE-HEARING BRIEF IN OPPOSITION TO PLAINTIFF’S
EMERGENCY APPLICATION FOR PRELIMINARY INJUNCTION

DATE: May 18,2015

BUCHANAN INGERSOLL & ROONEY PC

Jack M. Stover

PA 1.D. #18051

Kyle I. Meyer

PALD. #307743

409 North Second Street, Suite 500
Harrisburg, PA 17101
717-237-4800

Attorneys for Defendants Pennsylvania Northeast
Regional Railroad Authority and the Board of the
Pennsylvania Northeast Regional Railroad
Authority
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I.  INTRODUCTION

Defendants Pennsylvania Northeast Regional Railroad Authority (“PNRRA™) and the
Board of the Pennsylvania Northeast Regional Railroad Authority (“Board”) (collectively
“Defendants™), by and through their undersigned counsel, submit this Brief in opposition to the
Emergency Application for Preliminary Injunction (“Application”) presented to the Court by
Plaintiff Reading, Blue Mountain & Northern Railroad (“RBM&N) on May 13, 2015.

PNRRA is a municipal authority located in Scranton, Pennsylvania, which owns rail lines
in Lackawanna, Monroe, Wayne and Northampton Counties for the purposes of maintaining
federal common carrier rail transportation for business and industrial development along the rail
lines. PNRRA and its predecessors came into being primarily as a result of private railroads
abandoning and/or placing rail lines out of service. By stark contrast, RBM&N is a private for-
profit railroad company which claims to be the third largest private railroad company in
Pennsylvania. RBM&N has filed this lawsuit in a continuing effort to acquire control of
PNRRA’s rail lines to add to its for-profit business operations. Despite PNRRA’s open and
public existence since 1982, RBM&N only now sceks to challenge PNRRA’s control and
ownership of its rail lines because PNRRA’s business and industrial development efforts over
the past three decades have developed the rail lines into a valuable asset.

The current Application filed by RBM&N is intended to disrupt the ongoing contractual
relationship (the “Operating Agreement”) between PNRRA and its operator, the Delaware-
Lackawanna Railroad Company, Inc. (the “DL”). RBM&N, however, cannot meet the standards
required under Pennsylvania law for the type of relief it seeks in its Application for a multitude
of reasons, including:

o RBM&N does not have a clear right to relief under 53 Pa. C.S. § 5614(a) because,

inter alia: the Operating Agreement is not a contract for “construction,
reconstruction, repair or work’; PNRRA is not expending public funds under the
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Operating Agreement; the Operating Agrecment cannot be awarded to the “lowest
responsible bidder”; the Operating Agreement is exempt from Section 5614(a) as
a proflessional service contract; and RBM&N lacks standing to assert any claim
under that section;

RBM&N does not have a clear right to relief under 53 Pa. C.S. § 5607(b)(2)
because, inter alia:  Section 5607(b)(2) does not apply to PNRRA or the
Operating Agreement; PNRRA’s existence and activities predate the RBM&N;
PNRRA does not serve substantially the same purpose as RBM&N; RBM&N’s
claim is barred by the statute of limitations; RBM&N’s claim is barred by the
doctrine of laches; and PNRRA is exempt from Section 5607(b)(2) under a
specific exemption.

This Court lacks subject matter jurisdiction to grant the Application because
RBM&N has failed to join an indispensable party, the DL, whose rights would be
directly impaired by RBM&N’s requested injunctive relief}

This Court lacks subject matter jurisdiction to grant the Application because
RBMé&N’s claims based on two state statutes and its requested relief, as applied
to PNRRA, are expressly preempted by federal law;

RBM&N cannot demonstrate immediate and irveparable harm,;

Greater injury will result from granting RBM&N’s requested injunctive relief
than trom denying it;

RBM&N’s requested injunctive relief adversely affects the public interest; and

RBM&N’s requested injunctive relief alters the status quo.

Accordingly, the Application must be denied.

II,. COUNTER-STATEMENT OF THE FACTS AND PROCEDURAL HISTORY

A. BACKGROUND

PNRRA was formed on April 12, 1982. At the time of its formation, PNRRA was named

the Monroe County Railroad Authority (“MCRA”). The project for which PNRRA was formed

was acquiring, holding, consfructing, improving, maintaining, operating, owning and leasing,

either as a lessor or lessee, rights-of-way, trackage, sidings and other related rail transport

facilities...for the purpose of acquiring and preserving [such] rail transport facilities within the
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Commonwealth of Pennsylvania.” (2d Am. Compl. at § 10; see also Appl. at § 6.) In 2006, the
Lackawanna County Railroad Authority (‘LCRA”), which had been formed in 1984, joined into
the MCRA and the MCRA changed its name to the Pennsylvania Northeast Regional Railroad
Authority or “PNRRA.” Thus, PNRRA as a corporate entity is the continuing corporate body of
both the MCRA and the LCRA. |

PNRRA, acting as MCRA and LCRA, acquired existing railroad lines beginning in 1985.
By 1994, PNRRA had acquired rail lines running northeast from Scranton to Carbondale (the
“Scranton/Catbondale  rail ling”) and southeast from Scranton to Analomink (lhe
“Scranton/Analomink rail line”). As PNRRA acquired the rail lines in the period 1985-1994,
deeds for the rail lines were publicly recorded, the rail lines were marked on publicly available
Pennsylvania railroad maps prepared by the Pennsylvania Department of Transportation and,
obviously, the rail lines were visible.

After PNRRA acquired the rail lines described above, RBM&N acquired rail lines in
1996 running roughly parallel to PNRRA’s Scrantor/Analomink rail line. RBM&N’s rail lines
were located west of the PNRRA Scranton/Analomink rail line and ran from Lehighton to the
Scranton area in roughly a north/south direction.

PNRRA has entered into a series of operating agreements with the DL since 1993. On
August 27, 2010, PNRRA entered into the current Operating Agreement with the DL. Under the
terms of the Operating Agreement, the DL was granted access to and exclusive use of the
PNRRA rail lines to establish, operate, and maintain freight rail service. (See Ex. A. to Appl. at
1-2, § 1) RBM&N itself has repeatedly asserted throughout this case that the Operating
Agreement is a “lease.” (See, e.g., RBM&N Brief in Opp’n to POs to Am. Compl. at 1, 12, 15,

24-26, 31, 43-44; RBM&N Reply to New Matter at §9 65-70, 77-78; RBM&N Opp’n to POs to
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2d Am. Compl. at 9 4) Under the terms ol the Operating Agreement, the DL pays PNRRA
various fees and payments in exchange for the use of the rail lines. (See id. at 2-3, § 3.) The
current and continuing term of the Operating Agreement was for five years, expiring on August
26,2015, (Id. at 2, § 2.) Under Section 2 of the Operating Agreement, PNRRA has the option to
extend the current Operating Agreement for another five-year term. (/) In order to preserve its
contractual right to exercise the option, PNRRA must give “ninety (90) days written notice to the
DL prior to August 27, 2015.” (Jd.) Thus, PNRRA’s option to extend the current Operating
Agreement expires if formal notice is not provided on or before May 28, 2015.

In November 2013, the Boatd of PNRRA voted unanimously to exeicise PNRRA’s
option in the current Operating Agreement with the DL to extend the term of the Operating
Agreement for an additional five years. This action by PNRRA and its Board did not involve a
new Operating Agreement; it simply represented the exercise of an option held by PNRRA under
the Operating Agreement entered in 2010. Because of the pendency of this litigation, PNRRA
has not yet given the notice to the DL to exercise the option to extend the term of the Operating
Agreement.

PNRRA and the DL are subject to the jurisdiction of the Federal government’s Surface
Transportation Board under the provisions of the Interstate Commerce Commission Termination
Act (“ICCTA”), 49 US.C. §§ 10101 et seq. Reflecting that jurisdiction, PNRRA and its
predecessors received STB approval to acquire PNRRA’s rail lines and the DI received STB
approval to operate PNRRA’s rail lines.

B. PROCEDURAL HISTORY

RBM&N filed an initial Complaint in this matter and served the Complaint on or about
December 23,2013, After Preliminary Objections were filed, RBM&N filed a First Amended

Complaint on January 28,2014, Timely Preliminary Objections to the Amended Complaint
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were filed, briefed and argued before Judge Saxton, a visiting judge for this Court. On
April 9,2014, Judge Saxton overruled the Preliminary Objections without any opinion. On
April 29, 2014, PNRRA and its Board as Defendants filed a timely Answer with New Matter to
the Amended Complaint.

Thereafter, the parties commenced discovery. RBM&N has objected to virtually all of
the discovery requested by PNRRA and its Board, has produced only three pages of documents
to date, and RBM&N’s counsel has notified counsel for Defendants that RBM&N will not
produce for deposition Andrew Muller, RBM&N’s Chairman and CEO. Discovery disputes
have been submitted to the Court’s Discovery Master but have not been resolved as of the date of
this filing. By contrast, PNRRA has produced more than 1,600 pages of documents and has
submitted to lengthy depositions of its President, its only other employee, and the majority of the
members of its Board. Thus, PNRRA and its Board have been denied any meaningful discovery
in this case.

On August 18, 2014, RBM&N filed a Motion Requesting Leave of Court to File a
Second Amended Complaint. Although opposed by Defendants, this Court granted RBM&N’s
Motion to Amend on December 8, 2014, and RBM&N filed its Second Amended Complaint on
December 17, 2014, The Second Amended Complaint contains two counts, both styled as
declaratory judgment actions.

In Count I of the Second Amended Complaint, which was not included in the First
Amended Complaint, RBM&N asscrts that PNRRA violated Section 5607(b)(2) of the
Municipality Authorities Act (“MAA”), 53 Pa. C.S. § 5607(b)(2), by “engaging in an enterprise
that provides freight rail service in direct competition with privately owned rail freight operators

such as the RBM&N, and to the exclusion of the same.” (2d Am. Compl,, § 77.) While
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ostensibly styled as a claim for declaratory relief, RBM&N in Count I requests the Court to order
that PNRRA and its Board divest PNRRA’s “rail freight business,” and/or sell “the rights to
freight traffic on its lines,” and “declare PNRRA’s Operating Agreement with the DL void.” ({d.
at p. 15 (“WIHEREFORE”).) In shott, Count [ of the Second Amended Complaint asks the Court
for relief which could have the effect of removing PNRRA from the rail freight indushry,
PNRRA'’s primary purpose.

RBM&N asserts in Count II of the Second Amended Complaint that the Operating
Agreement must be competitively bid pursuant to Section 5614(a) of the MAA, 53 Pa. C.S. §
5614(a), as supplemented by 62 Pa. C.S. §§ 3901 ¢f seq. RBM&N seeks in Count II an Order
from the Court declaring that:

[PNRRA] and its Board must follow the public notice and
competitive bidding requirements of 53 Pa. C.S. § 5614(a) and 62
Pa. C.S. §§ 3901 et seq. for contracts for the operation of its rail
lines, and that any operating agreements entered into by PNRRA

and its Board without having been subjected to the competitive
bidding requirements of [these statutes] are deemed null and void.

(2d Am. Compl. at 16; see also id. at 9§ 86 (“Any contract entered into by PNRRA for the
operation of its rail lines without having been subjected to a public competitive bidding
process...must be declared by this Court to be null and void.”).) Thus, RBM&N’s Count II
sceks mandatory relief in the form of asking the Court to “void” the existing Operating

Agreement.'

! The First Amended Complaint filed by RBM&N contained counts for “injunction”
(Count I), “declaratory action” (Count II), and “mandamus” (Count III), All three counts were
exclusively based on a claim that the exercise of PNRRA’s option under the Operating
Agreement to extend the term of that contract for an additional five years was required to be
submitted to competitive bidding under Section 5614(a) of the MAA, as supplemented by the
provisions of 62 Pa. C.S. §§ 3901 er seq. Thus, RBM&N in the Second Amended Complaint
tried to combine these counts in Count II while attempting to style count as a request for
declaratory relief.
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PNRRA and its Board filed timely Preliminary Objections to Count I of the Second
Amended Complaint on December 31, 2014, asserting (1) federal preemption under the [CCTA;
(2) failure to state a cause on which relief can be granted by attempting to use a declaratory
judgment action to secure affirmative or mandamus relief; and (3) lack of subject matter
jurisdiction by the Court because of the failure to join the DL as an indispensable party. These
Preliminary Objections, which were argued before Judge Braxton on February 27, 2015, remain
pending with the Counrt.

On May 8, 2015, RBM&N’s counsel provided notice to Defendants® counsel of
RBM&N’s intent to present the Application to the Court on May 13, 2015. RBM&N presented
its Application to the Court on that date. RBM&N’s Application requests that this Court
schedule an immediate hearing on the Application, and further requests that this Court enter an
Order enjoining PNRRA and its Board from “signing any extension of its current operating
agreement until the merits of this controversy are decided,” and mandating that “[t]he current
operating agreement shall remain in place until that time.” (See Proposed Orders to Appl.; see
also Appl. at 4 23.)

Thus, RBM&N seeks in its Application to enjoin PNRRA and its Board from exercising
PNRRA’s option to extend the Operating Agreement, whereas the ultimate relief RBM&N seeks
in this lawsuit is as follows: (1) for purported violation of Section 5607(b)(2) of the MAA, an
Order declaring void any Operating Agreement for the use of PNRRA’s rail lines and requiring
PNRRA to cither divest itself of its rail lines or sell the rights to freight tralfic on its rail lines;
and (2) in the alternative, for purpoited violation of Section 5614(a) of the MAA, an Order

declaring void any Operating Agreement entered into by PNRRA without competitive bidding
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and requiring PNRRA to subject the Operating Agreement to the competitive bidding provisions
of Section 5614(a).

PNRRA and its Board now submit this Pre-Hearing Brief in Opposition to the

Application.

III. STATEMENT OF QUESTION INVOLVED

1. WHETHER RBM&N IS ENTITLED TO THE PRELIMINARY
INJUNCTIVE RELIEF REQUESTED IN THE APPLICATION?

Suggested Answer: No

IV. ARGUMENT
A. LEGAL STANDARD FOR PRELIMINARY INJUNCTIVE RELIEF

A preliminary injunction should only be issued where the party seeking the injunction is
able to prove all of the following elements:
(1)  that the party’s right to relief is clear;

2) that the relief is necessary to prevent immediate and irreparable harm
which cannot be compensated by damages;

(3)  that greater injury will occur from refusing the injunction than from
granting it;

@) the preliminary injunction will not adversely affect the public interest;

(5) that the injunction will restore the parties to the status quo as it existed
immediately before the alleged wrongful conduct; and

6) that the alleged wrong is manifest, and the injunction is reasonably suited
to abate it.

See, e.g., Warehime v. Warehime, 860 A.2d 41, 46-47 (Pa. 2004); Central Dauphin Educ. Ass’n
v. Central Dauphin Sch. Dist., 7192 A.2d 691, 697 (Pa. Cmwlth. 2001). The burden of proving
all of the above elements is on RBM&N as Plaintiff; failure to establish any one of the clements

requires that the preliminary injunction be denied. Warehime 860 A.2d at 47; Summit Towne
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Center, Inc. v. Shoe Show of Rocky Mount, Inc., 828 A.2d 995, 1001 (Pa. 2003); Parriot-News
Co. v. Empowerment Team of Harrisburg CH. Dist., 763 A.2d 539, 546 (Pa. Cmuwlth. 2000).

B. RBM&N COMPLETELY LACKS THE REQUISITE CLEAR RIGHT TO
RELIEF FOR ANY FORM OF INJUNCTIVE RELIEF

To establish a clear right to relief, the movant must demonstrate that it is likely to prevail
on the merits. Summit, 828 A.2d at 1001; Oliviero v. Diven, 908 A.2d 933, 937 (Pa. Cmwlth,
2006). The movant must, at a minimum, establish a prima facie right to relief. Shenango Valley
Osteopathic Hospital v. Dep’'t of Health, 451 A.2d 434, 440 (Pa. 1982). For the reasons set forth
below, RBM&N does not have a clear right to relief under Count T or Count II of the Second
Amended Complaint.

1. RBM&N’S SECOND AMENDED COMPLAINT IS BASED SOLELY

ON TWO PENNSYLVANIA STATUTORY PROVISIONS, SECTIONS
5614(A) AND 5607(B)(2) OF THE MAA

In its Second Amended Complaint, RBM&N premises the entirety of its claims on two
Pennsylvania statutory provisions, Sections 5614(a) and 5607(b)(2) of the MAA. RBM&N’s
interpretation of and reliance on both statutory provisions is completely erroneous, For that
reason, RBM&N has no clear right to relief to support its Application,

2. RBM&N DOES NOT HAVE A CLEAR RIGHT TO RELIEF UNDER

SECTION 5614(A) OF THE MAA, AS SUPPLEMENTED BY 62 PA.
C.S. §§ 3901 ET SEQ.

RBM&N attempts to assert in Count II of the Second Amended Complaint that the
Operating Agreement must be competitively bid pursuant to Section 5614(a) of the MAA, as

supplemented by 62 Pa. C.S. §§ 3901 et seq.t RBM&N’s superficial claim under Section

2 As discussed in greater detail below, the provisions of 62 Pa. C.S. §§ 3901 et seq. apply
only where competitive bidding is otherwise required by some other statute and, thus, are not
applicable here because, infer alia, competitive bidding is not required under Section 5614(a) of
the MAA.
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5614(a) of the MAA does not withstand scrutiny for a multitude of reasons and, thus, RBM&N
does not have a clear right to relief under Count II of the Second Amended Complaint.
Section 5614(a) of the MAA provides, in pertinent part:

(@)(1) Except as set forth in paragraph (2), all consiruction,
reconshuction, repair or work of any nature macde by an authority
if the entire cost, value or amount, including labor and materials,
exceeds a base amount of $18,500, subject to adjustment under
subsection (c.1), shall be done only under contract to be entered
into by the authority with the lowest responsible bidder upon
proper terms after public notice asking for competitive bids as
provided in this section.

53 Pa. C.S. § 5614(a)(1) (emphasis added.) Thus, in order for Section 5614(a) of the MAA to
apply here, RBM&N must establish that the Operating Agreement meets all of the [ollowing
statutory requirements:

(1) That the Operating Agreement is for “construction, reconstruction, repair or
work of any nature”;

(2) That such construction, reconstruction, repair or work is “made by an
authority”; and

(3) That the Operating Agreement is to be awarded to the “lowest responsible
bidder.”

RBM&N fails on all three bases.

a) RBM&N’s Own Characterization of the Operating Agreement as
a “Lease” Demonstrates that the Operating Agreement is Not a
Contract for “Construction, Reconstruction, Repair ox Work of

Any Nature”

Demonstrative of how wrong RBM&N’s positions are is the fact that RBM&N has
explicitly conceded that the Operating Agreement is not a contract for “construction,
reconstruction, repair, or work of any nature” by RBM&N’s own repeatedly stated recognition of
the Operating Agreement as a “lease.” (See, e.g., RBM&N Brief in Opp’n to POs to Am.

Compl. at 1, 12, 15, 24-26, 31, 43-44; RBM&N Reply to New Matter at { 65-70, 77-78;

10
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RBM&N Opp’n to POs to 2d Am. Compl. at J 4.7 Leases clearly do not fall within the phrase
“construction, reconstruction, repair or work of any nature,” and likewise, the word “lease” does
not appear anywhere in Section 5614(a). Because the word “lease” was not included in Section
5614(a), it cannot now be artificially read into that provision. The express use of the term
“lease” in other provisions of the MAA demonstrates that the General Assembly would have
included that term in Section 5614(a) had it intended to require competitive bidding for leases.
See 53 Pa. C.S. §§ 5607(a) (authorizing authorities to be organized for the purposes of “owning
or leasing, either in the capacity of lessor or lessee....”) and 5607(d)(4) (authorizing authorities
“[t]o sell, lease as lessor, transfer and dispose of any property or interest therein in any time
acquired by it.”). Significantly, Pennsylvania courts have held that these provisions of the MAA
authorize a municipal authority to convey an interest in its property, including a leasc interest,
without limitation, including without any requirement of competitive bidding. See Carbo v.
Redstone Township, 960 A.2d 899, 904 (Pa. Cmwlth. 2008); Moon Township Municipal
Authority v. County of Allegheny, 596 A.2d 1181, 1184 (Pa. Cmwilth. 1991), aff’d, 671 A.2d 662
(Pa. 1996). Accordingly, Section 5614(a) has no application to the Operating Agreement.
Obviously recognizing that Section 5614(a), on its face, does not apply to leases,
RBM&N has attempted previously to assert that two cases involving leases, Price v.

Philadelphia Parking Authority, 221 A.2d 138 (Pa. 1966), and White v. Township of Upper St.

3 Significantly, RBM&N asserted that the Operating Agreement is a “lease” in
successfully defeating Defendants’ Preliminary Objections to the Amended Complaint. (See
RBM&N Brief in Opp’n to POs to Am. Compl. at 1, 12, 15, 24-206, 31, 43-44.) As a result,
RBM&N is now judicially estopped from changing its position with regard to the Operating
Agreement.® See In re Estate of Bulloita, 838 A.2d 594, 596 (Pa. 2003) (explaining that a party
is judicially estopped from “assuming a position inconsistent with his or her assertion in a
previous action, if the party is successful in maintaining that action.”); Morris v. South Coventry
Twp. Bd. of Supervisors, 898 A.2d 1213, 1218 (Pa. Cmwlth. 2006) (“The purpose of judicial
estoppel is to uphold the integrity of the courts by preventing litigants from ‘playing fast and
loose” with the judicial system by changing positions to suit their legal needs.”).

11
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Clair, 7909 A2d 188 (Pa. Cmwlth, 2002), stand for the proposition that leases such as the
Operating Agreement should be subjected to competitive bidding as contracts for “construction,
reconstruction, repair or work of any kind.” Not only do Price and White fail to support the
positions taken by RBM&N, these cases actually support PNRRA’s position with respect to the
Operating Agreement.

In Price, the Supreme Court interpreted the former version of the Parking Authority Law,
53 P.S. §§ 341-356, to determine whether leases entered into by the Philadelphia Parking
Authority (“Authority™) required competitive bidding. There, the Authority entered into two
leases in connection with separate development projects: the “Academy House Project” and the
“Rittenhouse Square Project.” For both projects, the Authority agreed, infer alia, to lease the air-
space above its parking garages for the construction of high-rise buildings, In holding that
competitive bidding was required for the Authority’s lease of its air-space, the Court relied
exclusively on a specific provision of the Parking Authority Law (not the MAA) that expressly
required competitive bidding for the Authority’s lease of “non-parking commereial space.”
Price, 221 A.2d at 146. Specifically, Section 5 of the Parking Authority Law provided, in
pertinent part: “The Authority shall have the power to lease portions of the street level or other
floors of the parking facilities for commercial use and for any use in addition to parking. ...
Such leases shall be granted on a fair competitive basis.” 53 P.S. § 345(a). Unlike the Parking
Authority Law in Price, the MAA does not contain a provision expressly requiring competitive
bidding for leases. The absence of such a provision in the MAA is telling, considering that the
General Assembly expressly authorized municipal authorities to lease property. See 53 Pa. C.S.
$§ 5607(a) and (d)(4). Thus, Price was based on another statute, not the MAA, and has no

application here.

12
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Further, in Price, the lease entered into by the Authority in connection with the
“Academy House Project” also provided for the lease of the parking garage on which the
proposed development was to be constructed “for operation as an Authority parking facility.”
Price, 221 A.2d at 141 (emphasis added). Thus, in addition fo leasing the air-space above the
parking garage, the lessee also leased the parking garage itself, which the lessec was to operate
on behalf of the Authority. Unlike the lease of the air-space, the Court held that competitive
bidding was not required for the lease of the Authority’s facilities for the operation of a parking
parage. Id. at 145 (“[W]e are in agreement with the chancellor’s conclusion that the Authority
was free to negotiate the lease of the proposed garage facility....”). In so holding, the Court
noted the distinction between the lease of non-parking commercial space (i.e., the air-space) and
the lease of garage facilities for parking purposes, explaining: “[TThe enabling act [(the Parking
Authority Law, 53 P.S. § 345(a))] distinguishes between the leasing of facilities for operation as
an Authority parking garage and the leasing of commercial space for incidental, revenue
producing purposes, explicitly mandating that the latter commercial leases be granted only on the
basis of competitive bidding.” Id. at 146.

Although the MAA does not contain a lease provision similar to that at issue in Price, the
Court’s holding in Price that competitive bidding was not required for the Authority’s lease of its
facilities for the operation of a parking garage is especially significant in the present context
because the Parking Authority Law also contained a provision requiring competitive bidding for

contracts for “construction, reconstruction, repairs or work of any nature.” See 53 P.S. § 351(a)."

4 Section 11(a) of the Parking Authority Law provided, in pertinent part:

(a) All construction, reconstruction, repairs or work of any nature
made by any Authority, where the entire cost value or amount of
such construction, reconstruction, repairs or work including labor
and  materials, shall exceed ten  thousand  dollars

13
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Thus, despite the presence in the Parking Authority Law of a compelitive bidding provision
substantially similar to Section 5614(a) of the MAA, the Court in Price did not hold that the
Authority’s lease of its garage “for operation as an Authority parking facility,” which imposed

incidental maintenance and repair duties on the lessee, was subject to competitive bidding as a

23

contract for “construction, reconstruction, repair or work of any nature.”” The Cowrt clearly
concluded that because the term “lease” was not included in the competitive bidding provision,
that provision (which included “construction, reconstruction, repairs or work of any nature”) did
not require competitive bidding. Accordingly, Price does not support any contention that a
“lease” such as the Operating Agreement must be competitively bid under Section 5614(a) of the
MAA, and, in fact, directly supports the opposite conclusion that the Operaling Agreement is not
a contract for “construction, reconstruction, repair or work of any nature.”

RBM&N’s reliance on White is similarly completely misplaced. In that case, the
Commonwealth Court considered whether the Township of Upper St. Clair (“Township”) was
required to use competitive bidding to lease Township property for the installation, maintenance
and operation of a communications tower. In exchange for the lease, the lessee agreed to pay an
annual rent and “to provide the Township with a public communications system for 911, police,
fire and emergency medical services.” White, 799 A2d at 191. Residents filed an action

challenging the lcase, arguing, infer alia, that the Township was required to use competitive

bidding to acquire emergency communications service. In holding that competilive bidding was

($10,000), . . . shall be done only under contract or contracts to be
entered into by the Authority with the lowest responsible bidder.

53 P.S. § 351(a).

> The Court in Price cited 53 P.S. § 351 and expressly recognized that section of the
Patking Authority Law required competitive bidding only for “construction and repair
contracls.” Price, 221 A.2d at 146, n.25.
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required, the court relied on a specific provision of the Township’s Home Rule Charfer requiring
competitive bidding for all contracts, which provided: “BExcept as otherwise provided in this
Chapter, no contract for supplies, material, labor, franchise, or other valuable consideration, fo be
Jurnished to or by the township, shall be authorized on behalf of the township, except with the
best responsible bidder after competitive bidding.” Id. at 203 (emphasis in original) (quoting
302 Pa. Code § 25.10-1002). Unlike the Home Rule Charter which controlled the Cowt’s
direction in White, the MAA does not contain a provision requiring competitive bidding for all
contracts. Instead, competitive bidding under Section 5614(a) of the MAA is limited to
contracts for “construction, reconstruction, repair or work of any nature made by an authority,”
wording that does not include “leases.” 53 Pa. C.S. § 5614(a).

RBM&N’s citations to Price and White simply do not support the proposition that
RBM&N’s own description of the Operating Agreement as a lease requires competitive bidding
under Section 5614(a) of the MAA. The MAA does not contain a specific provision requiring
competitive bidding for leases like the Parking Authority Law in Price, and even the provision at
issue in Price did not require competitive bidding for leases pertaining to the Authority’s primary
purpose, the operation of a parking facility. Further, the court in Price did not find that the lease
of the Authority’s facilities for the operation by the lessee of an Authority parking garage was
required to be bid as a contract for “construction, reconstruction, repairs or work of any nature,”
despite the presence of such a provision in the Parking Authority Law, 53 P.S. § 351(a). The

MAA also does not contain a provision requiring competitive bidding for all contracts like the
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Home Rule Charter in White, but rather is limited to contracts for “construction, reconstruction,

: 2 i , 4 6
repair or work of any nature,” which language does not encompass leases.

b) The Operating Agreement is Not a Contract for “Consiruetion,
Reconstruetion, Repair or Worlks of Any Nature”

Additionally, even if the Operating Agreement was not a lease, the provisions of Section
5614(a) have no application because the Operating Agreement is not a contact for “construction,
reconstruction, repair or work of any nature.” Instead, a plain reading of the contractual
provisions readily demonstrates that the Operating Agreement is a contract for the exclusive use
of rail lines and provision of common carrier rail freight services.

The Operating Agreement in its “Whereas” clauses describes certain rail lines and
indicates that the DL will “operate and provide rail fieight service on these lines of railroad for
the benefit of shippers and communities.” (Ex. A to Appl. at 1 (emphasis added).) Turther, in
the first substantive provision at Section 1, the Operating Agreement is clear that it is a contract
pursuant to which the DL has exclusive rights to rail assets to provide rail services. (See id. at 1-
2, § 1.) The rail services nature of the Operating Agreement also permeates most of the other
provisions of the Operating Agreement. (See id. at 2-5, §§ 3-6.) These provisions clearly
establish that the Operating Agreement on its face is for the provision of federal common carrier
rail freight services on rail lines owned by PNRRA, not “construction, reconstruction, repair or
work of any nature.”

Despite the clear purpose of the Operating Agreement, RBM&N contends that the

Operating Agreement is nevertheless a contract for “work” under Section 5614(a) because it

% As discussed below, White also demonstrates that Section 5614(a) of the MAA does not
apply to the Operating Agreement because PNRRA is not expending funds, i.e., the complained
of activities are not “made by an authority,” and because the Operating Agreement cannot be
awarded to the “lowest responsible bidder.”
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provides, inter alia, for the DL to maintain PNRRA-owned rail lines, equipment, structures and
related facilitics. (See 2d Am. Compl. at §f 53, 55.) An cxamination of the Operating
Agreement, however, demonstrates that such maintenance activities arc put in place expressly to
ensure the continuous and uninterrupted provision of responsive rail service on PNRRA’s rail
lines. (See Ex. A to Appl. at 3-7, §§ 4-6, 8.) Thus, the maintenance provisions of the Operating
Agreement are an incidental, yet necessary, function of the provision of responsive common
carrier rail service on PNRRA’s rail lines, which is the primary and fundamental purpose of the
Operating Agreement.

Contrary to RBM&N’s unsustainable position, the inclusion of such ancillary and
incidental activities does not somehow transform the entirety of the Operating Agreement into a
contract for “construction, reconstruction, repair or work” requiring competitive bidding under
Section 5614(a), especially under RBM&N’s broad definition of “work,” which, as asserted by
RBM&N, would include activities such as maintaining working capital and an escrowed reserve,
performing marketing services, providing security, and performing inspections. (See 2d Am.
Compl., § 53.) Under RBM&N’s interpretation of Section 5614(a), any contract, regardless of
its nature or primary purpose, that includes even the slightest modicum of activity that could
arguably be considered to constitute “work,” in the broadest sense of the word, would require
competitive bidding, Recognizing that such an interpretation would eviscerate express statutory
limitations on competitive bidding, Pennsylvania courts have repeatedly rcjected an expansive
interpretation of the words “construction, reconstruction, repair or work of any nature™ when
considering similar competitive bidding requirements. See Statewide Building Maintenance, Inc.
v. Pennsylvania Convention Center Authority, 635 A.2d 691 (Pa. Cmwlth. 1993); Niebauer v.

Centre County Solid Waste Authority, 429 A.2d 1210 (Pa. Cmwlth. 1981).
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Following the rcasoning of the Commonwealth Court in these cases, the plain language
of Section 5614(a) of the MAA clearly indicates the Legislature’s intent to mandate competitive
bidding only for contracts integrally related to specific construction projects, and not for
contracts such as the Operating Agreement, which is primarily for the provision of rail service
and which anticipates routine maintenance and repair as an ancillary (unction of the DL’s
provision of responsive rail freight service using PNRRA’s rail lines and facilities.

That Section 5614(a) of the MAA requires competitive bidding only for contracts
integrally related to specific construction projects is further supported by the language of
subsection (a)(3) of the statute, which requires contractors to secure a construction performance
bond as a prerequisite to execution of the contract. Specifically, subsection (a)(3) provides:

No contract shall be entered into for construction or improvement
or repair of a project or portion thereof unless the contractor gives
an undertaking with a sufficient surety approved by the authority

and in an amount fixed by the authority for the faithful
performance of the contract.

53 Pa. C.S. § 5614(a)(3) (emphasis added). The Operating Agreement is clearly not the type of
contract to which construction performance bonds apply, as it does not provide for the DL’s
performance of a specific construction project. Accordingly, competitive bidding is not required
by Section 5614(a) because the Operating Agreement is not a contract for “construction,
reconsiruction, repair or work of any nature.”

¢) “Made By an Authority”

Not only is the Operating Agreement not for “construction, reconstruction, repair or
work,” the Operating Agreement docs not provide for actions “made by an authority” as required
by Section 5614(a) for its competitive bidding requirements to apply. Pennsylvania’s appellate

courts have held that his requirement of the statute is based on the fundamental premise of
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Section 5614(a) that requires public bidding enly in circumstances where expenditures of public
dollars are involved.

As a review of the Operating Agreement indicates, the provision of common carrier rail
service and the maintenance which is ancillary to the provision of that rail service, is undertaken
by the DL af the DL’s expense. (See Ex. A to 2d Am. Compl. at 4, §§ 6(D)-(E)). In other words,
RBM&N’s attempt to transform the nature of the Operating Agreement from a contract for the
provision of rail service to one contemplating construction, reconstruction, repair or work based
on maintenance requirements is a futile undertaking because the maintenance requirements are
undertaken by the DL, at its own expense, not PNRRA. In this regard, these activities are nof
“made by an authority” and consequently cannot justify application of Section 5614(a).

As discussed in greater detail below, the Commonwealth Coutt in Gaab v. Borough of
Sewickley, 692 A.2d 643 (Pa. Cmwlth. 1997), considered a competitive bidding provision
substantially similar to Section 5614(a) of the MAA, and specifically held that the lease at issue
did not require competitive bidding because it did not involve the expenditure of public funds,
explaining:

A plain reading of this section reflects that it applies only fo
contracts or purchases that involve an expenditure of public funds
by the borough to acquirc services or property. It is clear that the
Legislature intended to require bidding only where a borough
expends funds in excess of $10,000 for a contract or purchase. In

the present situation there was no expenditure of public funds for
contracts or purchases.

Gaab, 692 A.2d at 645 (emphasis added). PNRRA is nof expending public fimds under the
Operating Agreement for maintenance activities, nor is PNRRA performing such maintenance
activities using public funds. Rather, the DL is performing the maintenance activities provided

under the Operating Agreement, and doing so at its own expense.
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The same concept is underscored by the decisions of both the Commonwealth Court and
the Pennsylvania Supreme Court in Willman v. Childrens’ Hospital of Pitisburgh, 459 A.2d 855
(Pa. Cmwlth. 1983) (“Willman I) and 479 A.2d 452 (Pa. 1984) (“Willman II7). ‘There, an
authority helped finance a construction project at Children’s Hospital of Pittsburgh through the
sale of tax-fee revenue bonds. The principal issue before the Commonwealth Cowrt and the
Supreme Court was whether the authority’s financing of the project constituted “construction,
reconstruction, repairs or work of any nature made by [an] authority” under the competitive
bidding provision of the former version of the MAA. Willman I, 459 A.2d at 857, Willman 11,
479 A.2d at 455. Concluding that competitive bidding was ret required, the Commonwealth
Court held that “the legislature’s use of ‘made by any Authority’ and ‘to be entered inlo by the
Authority’ in [53 P.S. §312] requires public bidding only where the Authority actually undertakes
or manages the construction of a project or is a party fo a construction contract,” and not where
an authority merely provides financing. Willman I, 459 A.2d at 858 (emphasis added). On
further appeal in Willman II, the Supreme Court affirmed. The Supreme Court accepted the
Commonwealth Court’s interpretation of the MAA, but also formulated an additional basis for its
affirmance, explaining:

The contract in question, indeed the entire project, does not

involve the use or risk of public funds or public credit. None of the

costs of construction is borne by the taxpayers. . .. The obvious

intention of a public competitive bidding requirement is fo secure

public contracis for the use of the government or a governmental

body at the lowest cost to the faxpayers. In this case, we are

dealing with a private undertaking at no cost to the taxpayers. The

reasons for open competitive bids do not exist. . .. The Children’s

project is a private project, backed by private property and private

funds and is to be managed and constructed by private parties. The

Authority’s role is limited to providing a financing vehicle to assist

the private patties in the construction of a new hospital Facility.

Under such circumstances, the public competitive bidding
requirement of [the MAA] does not apply.
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Willman 11, 479 A.2d at 456 (emphasis added). Thus, the Supreme Court held that the MAA’s
competitive bidding requirement was not implicated because the construction project at issue did
not call for (he expenditure of public funds by the authority.

The Operating Agreement’s maintenance requirements are not “made by an authority”
and do not involve expenditures of public funds for the maintenance activities of the DL because
they are undertaken by the DI at the DL’s own expense. As a result, even if the DL’s
maintenance activities under the Operating Agreement could be isolated from the Operating
Agteement’s primary purpose, and even if such activities constitute “construction,
reconstruction, repair or work,” Section 5614(a) of the MAA does not apply because such
activities are not “made by an authority.”

d) “Lowest Responsible Bidder”

Section 5614(a) of the MAA also does not apply because of that section’s express

kl

requirement that a contract must be awarded to the “lowest responsible bidder,” which is
unworkable and, frankly, nonsensical, in the context of the Operating Agreement. As the text of

the Operating Agreement indicates, Section 3 provides for operating fees and other payments

which the DL pays to PNRRA. (See Ex. A to Appl. at 2-3, § 3.) These operating fees and other

payments arc the primary revenues of PNRRA. In addition, the maintenance that the DL

performs which is ancillary to its provision of freight rail service is undertaken by the DL at the

DL’s expense. (See id. at 4, §§ 6(D)-(E).) Thus, PNRRA is not expending funds, let alone public
funds, under the Operating Agreement to pay for maintenance for which the DL is responsible.
If the Operating Agreement is subjected to the competitive bidding requirements of Section
5614(a), PNRRA would be required to award the Operating Agreement to the party offering the
least. This result simply makes no sense in the context of the Operating Agreement. To the

contrary, the desired result would be to award the Operating Agreement to the party submitting
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the highest or best proposal. The inability to award the Operating Agrecment to the “lowest
responsible bidder” further demonstrates the inapplicability of Section 5614(a) of the MAA.

The concept that a municipal authority must expend funds in order for Section 5614(a) to
apply is very much connected to the express requirement in Section 5614(a) that the contract be
awarded to the “lowest responsible bidder.” The use of “lowest responsible bidder” instead of
“best responsible bidder” or “highest responsible bidder” is not simply a distinction without a
difference, and the General Assembly’s choice of language in drafting the MAA cannot be
ignored. Pennsylvania’s appellate courts have repeatedly recognized the significance of this
distinction and how it relates to the expenditure of public funds.

Analyzing a contract and competitive bidding provision substantially similar to the
present matter, the Supreme Court in Lasday v. Allegheny County, 453 A.2d 949, 952 (Pa.
Cmwilth. 1982), held that Allegheny County (the “County”) was not statutorily obligated under
the Second Class County Code, 16 P.S. § 5001(a), to utilize competitive bidding when leasing
concession space at an airport, despite the fact that the competitive bidding provision at issue
applied to “[a]ll contracts or purchases.”” Noting that the County was receiving, not expending,
funds when leasing property and focusing on the statute’s use of “lowest responsible bidder,” the
Commonwealth Court concluded:

As the Legislature’s use of the phrase “lowest responsible bidder”
makes clear, section 2001(a) is addressed to those situations where,
unlike here, the County is spending public funds and thus should

be attempting to secure for the taxpayers the least costly contract.
Here, as lessor, the County is not spending money, but receiving

" The competitive bidding provision of the Second Class County Code provided, in
pertinent part: “All contracts or purchases in excess of two thousand five hundred dollars
($2,500)...shall not be made except with and from the lowest responsible bidder meeting
specifications.” 16 P.S. § 5001(a) (emphasis added). Again, Section 5614(a) of the MAA does
not apply to all contracts but is limited solely to contracts for “construction, reconstruction,
repair and work.” 53 Pa. C.S. § 5614(a).
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it The “lowest responsible bidder” requireinent Is thus
manifestly inappropriate in this case and, if applied, wounld lead
to the absurd result of requiring the County te award ifs
concession contracts to the concessionaire who pronised to pay
the Couniy the least rent and the smallest concession fee.

Jd. (emphasis added). Tn so holding, the Supreme Court in Lasday specifically distinguished its
decision in Bevilacqua v. Clark, 103 A.2d 661, 663 (Pa. 1954), which involved a competitive
bidding provision in the Philadelphia Home Rule Charter requiring award of concession
contracts to the “highest responsible bidder.”

The significance of whether a government entity is expending funds and the General
Assembly’s use of “lowest responsible bidder,” as opposed to “best responsible bidder” or
“highest responsible bidder,” in determining whether a competitive bidding provision applies is
further demonstrated by the Commonwealth Court’s decisions in White (cited by RBM&N and
discussed above) and Gaab. Gaab involved a lease substantially similar to that found in White,
under which the Borough of Sewickley (“Borough”) leased Borough property to the same lessee
in White for the construction of a communications tower, and in exchange, the lessee agreed to
pay an annual rent and provide the Borough a public communications system. See Gaab, 692
A2d at 644-45; White, 799 A.2d at 190-91, The lessee also agreed to provide routine
maintenance and electrical services for the Borough’s communication equipment.  Like White,
the residents in Gaab challenged entry into the lease without use of competitive bidding. Despite
these virtually identical fact patterns, the Commonwealth Court in Gaab held that competitive
bidding was not required whereas the Commonwealth Court in White held that competitive
bidding was required. See Gaab, 692 A.2d at 645; White, 799 A.2d at 203-04.

The critical distinction between Gaab and White was the language of the competitive

provisions at issue. The Borough Code in Gaab provided:
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All contracts or purchases in excess of ten thousand dollars
($10,000), except those hercinalter mentioned, shall not be made
except with and from the lowest responsible bidder. ... The
amount of the contract shall in all cases . . . be the entire amount
which the borough pays to the successful bidder.

Gaab, 692 A.2d at 645 (first emphasis added) (quoting 53 P.S. § 46402(a)). By contrast, the
Home Rule Charter in White provided:

Except as otherwise provided in this Chapter, no contract for
supplies, material, labor, franchise, or other valuable consideration,
to be furnished to or by the fownship, shall be authorized on behalf
of the township, except with the best responsible bidder after
compelitive bidding.

White, 799 A.2d at 203 (emphasis in original) (quoting 302 Pa. Code § 25.10-1002). Thus, the
Borough Code in Gaab contained the language “lowest responsible bidder” whereas the Home
Rule Charter in White utilized “best responsible bidder.”

Unlike White, the court in Gaab held that the lease did not require competitive bidding,
explaining:

A plain reading of this section reflects that it applies only to
contracts or purchases that involve an expenditure of public funds
by the borough to acquire services or property. It is clear that the
legislature intended to require bidding only where a borough
expends funds in excess of $10,000 for a contract or purchase. In
the present situation there was no expenditure of public finds for
contracts or purchases.

Moreover, we agree with the trial court that application of
the bidding requirements of Section 1402(a) fo the present matter
would be nonsensical. Section 1402(a) provides that a contract or
purchase “shall be made except with and from the lowest
responsible bidder.” If we found this language applicable to the
present situation where the Borough is not expending funds, the
Borough would be required to contract with the bidder who
offered the least services, goods or rent.

Gaab, 692 A.2d at 645 (emphasis added). Accordingly, the court found that the Borough’s

receipt of the public communications system as part of the lease did 170t constitute an expenditure
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of public funds by the Borough and did nof transform the lease into a contract of purchase. The
court further found that requiring competitive bidding would inwre to the defriment of the
‘Township because of the “lowest responsible bidder” requirement.
Noting the distinction between the Borough Code in Gaab and the Home Rule Charter in
White, the court in hife distinguished Gaab as follows:
Despite the similarities in the respective lease agreements,
[Gaab] is not controlling of this case. The expenditure of public
funds was essential in [Gaab] where the [Borough Code] required
coniracts to be awarded on the basis of price [by using “lowest
responsible bidder”]. By contrast, the Township’s Home Rule
Charter tequires that its contracts be awarded to the “best

responsible” bidder. The different standard requires a different
result.

White, 799 A.2d at 204 (emphasis added). Thus, the court in Whife would not have required
competitive bidding for the lease had the Township’s Home Rule Charter provided for the award
of contracts to the “lowest responsible bidder” (the wording used in the MAA) as opposed to the
“best responsible bidder.” Cf id. (“[Tlhe Township was required to find the best responsible
bidder to provide emergency communications service. Price alone was not to determine the
choice.”).

Also important to the court’s holding in White was the fact that, in addition to requiring
award to the “best responsible bidder,” the Home Rule Charter’s competitive bidding provision
applied to all contracts for “supplies, material, labor...or other valuable consideration, to be
furnished fo or by the Township.” Id. (emphasis added). Thus, whereas the Borough Code in
Gaab, in addition to requiring award to the “lowest responsible bidder,” applied only where the
Borough expended fimds in excess of $10,000, the Home Rule Charter in White required
competitive bidding wherever the Township provided or received any valuable consideration

(including, infer alia, supplies, material, and labor, and not limited to monetary funds).
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Unlike the Home Rule Charter in While requiring award of contracts to the “best
responsible bidder,” Section 5614(a) the MAA here requires award of contracts to the “lowest
responsible bidder.” In addition, whereas the Home Rule Charter in White applied to contracts
for “valuable consideration” either “furnished fo or by the Township,” Section 5614(a) applies
only where an expenditure of public funds is “made by an authority.” Section 5614(a) of the
MAA is more akin to the Borough Code in Gaab and the Second Class County Code in Lascay,
which required award to the “lowest responsible bidder.” Like Gaab and Lasday, PNRRA is not
expending funds under the Operating Agreement; instead, PNRRA is being paid by the DL as
reflected in Section 3 of the Operating Agreement and the DL is performing the maintenance
ancillary to its provision of rail services at the DL’s own expense, not PNRRA’s. Requiring
PNRRA to accept the “lowest” bid would effectively mean that PNRRA would be required to
contract with to the party offering the least, the exact situation the Commonwealth Court called
“ponsensical” in Gaab and the Supreme Court called “manifestly inappropriate” and “absurd’
in Lasday. Accordingly, like the lease agreements in Gaab and Lasday, competitive bidding is

not required for the Operating Agreement here®

8 The discussions in Lasday, Whife and Gaab demonstrate how use of the phrase “best
responsible bidder” or “highest responsible bidder” allows for competitive bidding where the
government is the party receiving payment under a contract. Indeed, where the General
Assembly intends to require competitive bidding for contracts involving a government entity’s
receipt of payment for the sale or lease of real or personal propeity, the General Assembly
consistently uses the language “highest responsible bidder” and “best responsible bidder,” and
not “lowest responsible bidder.” See, e.g., 8 Pa, C.S. § 1201.2; 24 P.S. § 791.6; 36 P.S. § 2341,
40 P.S. § 1600.306; 53 P.S. §§ 15728-15728.1, 15732; 53 Pa. C.S. § 25653; 53 Pa. C.S. §§ 8161,
8165; 53 P.S. § 37402.1; 53 P.S. § 53201.1; 53 P.S. § 56501; 55 P.8. §§ 657, 696.7; 62 P.S. §
2255; 71 P.S. §§ 510-8, 513; 71 P.S. § 1340.302; 71 P.S. § 1519.36; 72 P.S. § 3761-304.
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RBM&N has attempted to sidestep this important reason why Section 5614(a) has no
application to the Operating Agreement. In PNRRA’s New Matter filed in this case, Defendants
stated at paragraph 77 as follows:

Application of Section 5614(a) of the MAA fo the Operating
Agreement would requite PNRRA to accept the bid of the
prospective rail operator that offered to pay the least for the
exclusive right to operate common carrier freight rail service on
PNRRA’s rail lines.

Obviously unable to respond directly, RBM&N stated the following in its Reply to New Matter:

The averments of paragraph 77 contain conclusions of law to
which no response is required. To the extent a response is
required, the averments are denied. By way of further answer, the
Operating Agreement is a lease by a public authority of income-
producing publicly owned assets and which is subject to the
competitive bidding requirements of 53 Pa. C. S. § 5614(a). Pricc
v. Philadelphia Parking_ Authority, 422 Pa. 317, 221 A.2d 138
(1966). Obviously the Defendants would choose the highest bid of
a responsible bidder, making this averment specious. (Emphasis
added.)

(Emphasis added). In other words, while attempting to assert the applicability of Scction
5614(a), RBM&N has claimed that the express requirement of Section 5614(a) that contracts “be
entered into by the authority with the lowest responsible bidder” can simply be ignored.’”
RBM&N esscntially asserts that Section 5614(a) should be applied when it is convenient to
apply its terms but ignored when those terms do not fit the argument it tries to make and the end

result it seeks.

? RBM&N has also represented to this Court that the Operating Agreement is not “the
type of contract that is so unique in its requirements that it defies bid specifications.” (RBM&N
Brief in Opp’n to POs to Am. Compl. at 15.) While there may exist a scenario under which the
Operating Agreement could be competitively bid, such a scenario does not exist within the
universe of Section 5614(a)(1) of the MAA, which expressly requires award of the contract to
the “lowest responsible bidder.”

27

186



Simply put, if this Court determines that competitive bidding is required for the
Operating Agreement under Section 5614(a) of the MAA, PNRRA and its Board must comply
with each and every requirement of that statute, including the mandate lo award contracts to the
“lowest responsible bidder.” In this respect, this Coutt cannot grant RBM&N its requested relief
without violating the Rules of Statutory Construction. On one hand, applying Section 5614(a) to
the Operating Agreement without requiring adherence to the “lowest responsible bidder”
requirement would render this statutory language utterly meaningless. See 1 Pa. C.S. § 1922(2)
(“[TThe General Assembly intends the entire statute to be effective and certain.”); Walker, 842
A.2d at 400 (holding that no provision of a statute shall be “reduced to mere surplusage”). On
the other hand, requiring adherence to the “lowest responsible bidder” requirement in applying
Scction 5614(a) to the Operating Agreement will inevitably lead to a result that is absurd and
unreasonable, as discussed above. See 1 Pa. C.S. § 1922(1) (“[T]he General Assembly does not
intend a result that is absurd, impossible of execution or unreasonable.”). Accordingly, the only
prudent and correct course of action is to hold that Scction 5614(a) of the MAA does not apply to
the Operating Agreement.

e) Professional Service Contract Exemption

Alternatively, PNRRA is not required to utilize competitive bidding under Section
5614(a) of the MAA because thc Operating Agrecment is exempt as a professional service
contract.  Penmsylvania courts have long-recognized an exemption from public bidding
requirements for professional service/skill contracts. See Malloy v. Boyertown Area Sch. Bd.,
657 A.2d 915 (Pa. 1995); In re 1983 Audit Report of Belcastro, 595 A.2d 15 (Pa. 1991); Hibbs v.
Arnsberg, 119 A. 727 (Pa. 1923); Stratton v. Allegheny Cnly., 91 A. 894 (Pa. 1914); Comerford
v. Factoryville Borough, 75 Pa. D. & C.2d 542 (Pa. Comm. Pl. 1976); Eliason v. Sch. Dist. of

Springfield Twp., 54 Pa. D. & C2d 52 (Pa. Comm. PL. 1970). In Malloy, the Supreme Court
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analyzed its decisions in Belcastro, Hibbs and Strafton, and held that contracts that nvolve
quality as the paramount concern and require a recognized profession and special expertise are
exempt from statutory competitive bidding requirements, notwithstanding the absence of an
express statutory exemption. Mualloy, 657 A.2d at 917.

[t is beyond dispute that the provision of common carrier rail freight service on a
feqerally regulated rail line requires specialized skill and expertise and that PNRRA, as owner,
must have trust and confidence in the entity chosen to operate its rail lines. Further, the quality
of PNRRA’s chosen rail operator is critical to PNRRA achieving maximum value from its rail
property and furthering its business and industrial development purpose. Not only must PNRRA
protect the value of its primary asset by selecting a rail operator that will operate PNRRA’s rail
lines and facilities in an acceptable manner, and ensure that its economic and industrial
development purpose is served by selecting a rail operator that will provide responsive freight
rail service, but PNRRA’s revenues under the Operating Agreement are directly tied to the
effectiveness of its chosen rail operator’s rail freight service. Accordingly, the Operating
Agreement is exempt from statutory bidding requirements as a professional service contract.

f) The Provisions of 62 Pa. C.S. §§ 3901 et seq. Do Not Apply

In addition to Section 5614(a) of the MAA, RBM&N asserts in Count II of the Second
Amended Complaint that the provisions of 62 Pa. C.S. §§ 3901 ef seq. apply here. Part II,
Chapter 39 of Title 62 of the Pennsylvania Consolidated Statutes, 62 Pa. C.S. §§ 3901 ef seq.
(“Chapter 39”), does not independently mandate competitive bidding; rather, it provides
additional contracting requirements that apply only when competitive bidding is ofherwise
required by the Commonwealth Procurement Code (“Procurement Code”), 62 Pa. C.8. §§ 101-
2311, or some other statute, such as the MAA. See F. Zacherl, Inc. v. Flaherty Mechanical

Contractors, LLC, 2013 WL 3984461, *3-*4 (Pa. Cmwlth. 2013). Here, there is no statutory
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predicate triggering application of Chapter 39 because, as discussed above, RBM&N cannot
establish a claim under Section 5614(a) of the MAA. Chapter 39 also does not apply here by its

14

own terms, in that it relates solely to public works contracts involving “construction” and sets
forth requirements for retainage, a construction concept, and prompt payment of subcontractors

by contractors, also a construction concept. See 62 Pa. C.S. §§ 3901(a), 3902, 3921-22, 3931-39.

g) RBM&N lacks Standing fo Assert Count Il of the Sceond
Amended Complaint

Standing is a threshold requirement mandating that a litigant demonstrate that the litigant
is aggrieved. Pittsburgh Palisades Park, LLC v. Com., 888 A.2d 655, 659 (Pa. 2005). In
Pennsylvania, only taxpayers have standing to challenge the award of public contracts under
competitive bidding statutes. C.O. Falter Constr. Corp. v. Towanda Mun. Auth., 614 A.2d 328,
330 (Pa. Cmwlth. 1992); Gen. Crushed Stone Co. v. Caernarvon Twp., 605 A.2d 472, 473 (Pa.
Cmwlth. 1992); JP. Mascaro & Sons, Inc. v. Twp. of Bristol, 505 A.2d 1071, 1074 (Pa. Cmwlth,
1986). A plaintiff’s status as a prospective contractor or disappointed bidder, absent taxpayer
status, is insufficient to give rise to standing, regardless of any alleged economic or competitive
injury. See Falter, 614 A.2d at 330; Gen. Crushed Stone, 605 A.2d at 472-74; Mascaro, 505
A.2d at 1072-74; see also Premier Comp Solutions, LLC v. Dep’t of Gen. Servs., 949 A.2d 381,
384-85 (Pa. Cmwlth. 2008); Durkee Lumber Co. Inc. v. Dep’t of Conserv. & Natural Res., 903
A.2d 593, 599 (Pa. Cmwlth. 2006); Nernberg v. City of Pitisburgh, 620 A.2d 692, 696 (Pa,
Cmwlth. 1993); Willman 1I, 479 A.2d at 456. Thus, RBM&N must establish taxpayer standing
in order to maintain its claim under Section 5614(a) of the MAA.

RBM&N cannot establish taxpayer standing here because RBM&N has failed to allege
and/or establish that it is a taxpayer within the service arca of PNRRA, which consists of

Lackawanna, Monroe, Wayne and Northampton Counties. RBM&N has alleged only that it is
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(1) a taxpayer of (he Commonwealth and (2) a landowner in Lackawanna County. (See 2d Am.
Compl., § 2.) Pennsylvania courts have repeatedly held that a plaintiff’s status as a taxpayer of
the Commonwealth is insufficient to give rise to taxpayer standing, and that a plaintitt must, at a
minimum, be a taxpayer in the municipality awarding the contract, or in the case of a municipal
authority, a taxpayer in a municipality benefitting from the contract, to have standing, See
Falter, 614 A.2d at 332; Gen. Crushed Stone, 605 A.2d at 474; Mascaro, 505 A.2d at 1074 n.3.
Likewise, RBM&N’s status as a landowner in Lackawanna County, by itself, does not conler
standing, because, as discussed above, only taxpayer status can confer RBM&N with standing to
challenge Defendants’ compliance with what RBM&N alleges are competitive bidding
requirements. Any actual competitive bidding statutes are for the benefit of taxpayers, not
landowners.'® See Durkee Lumber, 903 A.2d at 599; Mascaro, 505 A.2d at 1074.

Moreover, RBM&N cannot establish taxpayer standing here, regardless of its taxpayer
status, because there is no taxpayer interest to protect with respect to the Operating Agreement in
the first place. As a general premise, PNRRA is not paying the DL to operate its rail lines and
tacilities; the DL is paying PNRRA for the exclusive right to provide common carrier rail service
on PNRRA’s rail lines. Additionally, all maintenance activities incidental to the DL’s provision
of freight rail service are performed at the DL’s own expense, A plaintiff asserting taxpayer
status simply cannot be aggrieved by the award of a contract without use of competitive bidding
where the contract activities purportedly giving rise to the duty to utilize competitive bidding do

not involve the expenditure of tax dollars, let alone tax dollars in which the plaintiff lacks a

1 Despite its awareness of the standing requirement, RBM&N painstakingly avoids
making any allegation in the Second Amended Complaint that it is a taxpayer in PNRRA’s
service area. The absence of this critical averment is telling considering that RBM&N has had at
least three opportunities since Defendants’ Preliminary Objections to the Original Complaint to
adequately plead standing.
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substantial, direct, and immediate interest that is greater than that of the common laxpayer. “A
taxpayer whose funds are not at stake has no standing.” Falter, 614 A.2d at 330 (quoting Gen.
Crushed Stone, 605 A.2d at 474); see also Willman II, 479 A.2d at 456. Accordingly, RBM&N
lacks standing to assert a claim under Section 5614(a) of the MAA.

h) The Denial of Preliminary Objections Does Not Finally Resolve
the Issues Raised Therein for the Duration of the Case

Defendants in their Preliminary Objections to the Amended Complaint challenged
RBM&N’s claims under Section 5614(a) of the MAA. As a result of Judge Saxton’s denial
(without opinion) of those Preliminary Objections, RBM&N has repeatedly attempted to argue
that the issues raised therein have been finally decided in RBM&N’s favor. This position has
been uniformly rejected by the Pennsylvania courts.

The Pennsylvania appellate courts in a long line of cases have consistently held that a
party may take discovery on and later assert the same grounds that were raised in previously
denied preliminary objections. In reaching this conclusion, the Pennsylvania courts have
specifically rejected the argument that an order overruling preliminary objections finally resolves
the issues raised therein for the duration of the case:

Ordinarily, a trial judge should not place himself in the position to
overrule a decision by another judge of the same court in the same
case. . . . However, the rule is not intended to preclude granting
summary judgment following denial of preliminary objections.
The failure to present a cause of action upon which relief can be
granted may be raised at any time. A motion for summary
judgment is based not only upon the averments of the pleading but
may also consider discovery depositions, answers to
interrogatories, admissions and affidavits. We can discern no
reason for prohibiting the consideration and granting of a summary
judgment if the record as it then stands warrants such action. This

is particularly true when the preliminary objections were denied
without an opinion.
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Salerno v. Philadelphia Newspapers, Inc., 546 A.2d 1168, 1170 (Pa.Super. 1988) (emphasis in
original) (citations and quotations omitted). The Salerno case has been consistently cited and
reaffirmed on multiple occasions by the Pennsylvania courts: D’Errico v. Del‘azio, 763 A.2d
424, 435-36 (Pa.Super. 2000); Abbot v. Anchor Glass Container Corp., 758 A.2d 1219, 1222-23
(Pa.Super. 2000); Domineck v. Mercy Hospital of Pittsburgh, 673 A.2d 959, 315-16 (Pa.Super.
1996); Rosenfield v. Pennsylvania Automobile Insurance Plan, 636 A.2d 1138, 390-91
(Pa.Super. 1994).

Accordingly, contrary to RBM&N’s assertion, Judge Saxton’s denial of Defendants’
Preliminary Objections to the Amended Complaint did not finally decide the issues raised therein
in RBM&N’s favor. Moreover, because he did not issue an opinion, it is impossible to know the

bases and rationale for Judge Saxton’s denial.

3. RBM&N DOES NOT HAVE A CLEAR RIGHT TO RELIEF UNDER
SECTION 5607(B)(2) OF THE MAA

RBM&N attempts to assert in Count I of the Second Amended Complaint that PNRRA
and its Board have violated Section 5607(b)(2) of the MAA “by engaging in an enterprise that
provides freight rail service in direct competition with privately owned rail freight operators such
as the RBM&N, and to the exclusion of the same,” (2d Am. Compl., 9 77), and uses that premise
to ask this Court for draconian relief in the form of an order requiring “divestiture of its
[PNRRA’s] rail fieight business, and/or sale of the rights to freight traffic on its lines” as well as
a declaration that “PNRRA’s Operating Agreement with the DL [is] void.” (/. at 15.)
RBM&N’s effort to destroy PNRRA’s freight rail activities through this claim is simply baseless

for multiple reasons.
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a) RBM&N’s Own Recognition of the Operating Agreement as a

“Lease” Demonstrates that Seetion 5607(b)(2) of the MAA Has
No Application

As noted above, RBM&N itself has repeatedly asserted to this Court that the Operaling
Agreement between PNRRA and the DL is a “lease.”’! (See, e.g., RBM&N Brief in Opp’n to
POs to Am. Compl. at 1, 12, 15, 24-26, 31, 43-44; RBM&N Reply to New Matter at §f 65-70,
77-78; RBM&N Opp’n to POs to 2d Am. Compl. at § 4.) Of particular note, RBM&N made
specific statements to this effect in its efforts to defeat Defendants’ Preliminary Objections to the
Amended Complaint, which Judge Saxton denied on April 9, 2014. (RBM&N Brief in Opp’n to
POs to Am. Compl. at 1, 12, 15, 24-26, 31, 43-44.) RBM&N is now judicially estopped from
changing its position with regard to the Operating Agreement. See, e.g., In re Estate of Bulloita,
838 A.2d at 596; Morris, 898 A.2d at 1218. In light of RBM&N’s characterization of the
Operating Agreement as a lease, it is clear that RBM&N cannot establish a claim under Section
5607(b)(2) of the MAA.

Section 5607 of the MAA generally establishes the “purposes and powers” of municipal
authorities. Under subsection (a), which defines the “scope of projects permitted,” municipal
authorities may be organized for the purposes of, inter alia, “acquiring, holding, constructing,
financing, improving, maintaining and operating, owning or leasing, either in the capacity
of lessor or lessee, projects of [certain kinds delineated in 18 subsections of Section
5607(a)].” 53 Pa. C.S. § 5607(a) (emphasis added). Thus, Section 5607(a) includes “leasing” as
a specifically authorized purpose of a municipal authority. Subsection (b) of Section 5607, in
turn, provides certain limitations on some, but not all, of the purposes and projects authorized in

subsection (a). 53 Pa. C.S. § 5607(b). Significantly, the sole limitation relied upon by RBM&N,

"' The Operating Agreement contains terms such as “leased premises” in Section 6(Q).
(See, e.g., Ex. A to Appl. at 6, § 6(Q).)
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Section 5607(b)(2), limits the activities of municipal authorities only with regard “construetion,
financing, improvement, maintenance, extension or operation.” 53 Pa. C.S. § 5607(b)(2)
(emphasis added). Subsection (b)(2) does not apply its limitation to the express authorization for
“leasing” under subsection (a). Thus, while Section 5607(a) expressly authorizes municipal
authorities to be organized for the purposes of “leasing,” this term is noticeably absent from the
limitation contained in Section 5607(b)(2). The absence of the term “leasing” in Section
5607(b)(2) renders that subsection inapplicable in this case.

The Commonwealth Court in Dauphin County General Authority vs. Dauphin County
Board of Assessments, 768 A.2d 95 (Pa, Cmwlth. 2001), considered the application of Section
5607(b)(2) in a situation where a municipal authority acquires and then leases property. There, a
municipal authority purchased two commercial office buildings in the Cily of Harrisburg from
private land developers, which the authority leased to a tenant. The challenging party argued,
inter alia, that the authority’s acquisition and lease of the office buildings violated Section
5607(b)(2) of the MAA because the authority “competed with existing enterprises serving
substantially the same purposes,” i.e., lessors of commercial office space in Harrisburg. The
Commonwealth Court held that Section 5607(b)(2) did not prohibit the authority from acquiring
and leasing property, notwithstanding the presence of existing commercial lessors in the area,
stating:

Notably absent from the express language of [Section
5607(b)(2)] are the words “acquisition” or “leasing.” Our Supreme
Court addressed this absence in Inn re Thompson Appeal, 427 Pa. 1,
233 A.2d 237 (1967). In Thomson Appeal, the Court held that “the
deliberate omission of the power to acquire and hold property”
from the non-compete clause, when the same is provided in the
statement of general purpose within the same Section of the Act,
i.e., Section [5607(a)], “shows a clear legislative design that the

proviso was not to be a restriction upon the authority’s right to
condemn.” Thompson Appeal, 427 Pa. at 3,233 A.2d at 239.
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Id. at 898. Thus, in holding that Section 5607(b)(2) does not apply to acquisitions and leases of
property, the Commonwealth Court specifically noted that the words “acquisition” and “leasing,”
which are expressly contained in the general powers granted to municipal authorities under
Section 5607(a), are absent from Section 5607(b)(2), thus demonstrating the General Assembly’s
clear intent to not preclude such activities by municipal authorities, notwithstanding the presence
of competing enterprises. fd. at 898 (citing Iin re Thompson Appeal, 233 A.2d 96 (Pa. 1967)). In
short, Section 5607(b)(2) does not apply to leases. RBM&N’s attempt to apply Section
5607(b)(2) to the Operating Agreement is simply erroneous under RBM&N’s own positions in
this case.

Here, PNRRA acquired preexisting rail lines previously owned by private railroads that
were either abandoned or no longer in service. As alleged by RBM&N itself in the Second
Amended Complaint, PNRRA was created “for the purpose of, among other things, acquiring
abandoned and/or out of service rail lines and place those rail lines back into service.” (2d Am.
Compl., 7 26.) The mechanism used by PNRRA to place the rail lines it acquired back into
service is the Operating Agreement, which, as discussed above, RBM&N has specifically
recognized as a lease. Because the Supreme Court in Thompson and the Commonwealth Court
in Dauphin County held that Section 5607(b)(2) does not apply to acquisitions and leases of
property by municipal authorities, RBM&N cannot establish any claim under Section 5607(b)(2)
as set forth in Count I of the Second Amended Complaint.

b) Section 5607(b)(2) of the MAA Has No Application to the Facts in
This Case Based on the Plain Wording of that Statutory Section

RBM&N’s claim is additionally based on a gross misreading of Section 5607(b)(2) which
ignores the express limitations contained in the statute itself. Even if Section 5607(b)(2) had any
application to the Operaling Agreement (which it does not for the reasons set forth in the
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preceding section of this Brief), Section 5607(b)(2) does not bar a nnmicipal authority [rom ever
competing with private enterprise as the RBM&N asserts. On the contrary, the limitation
pectinent to RBM&N’s claims provides:

(b)(2) The purpose and intent of this chapter being to benefit the
people of the Commonwealth by, among other things, increasing
their commerce, health, safety, and prosperity and nof fo
wunnecessarily burden or interfere with existing business by the
establishment of compelitive enterprises; none of the powers
granted by this chapter shall be exercised in the construction,
financing, improvement, maintenance, extension or operation of
any project or projects or providing financing for insurance
reserves which in whole or in part shall duplicate or compete with
existing enterprises serving substantially the same purposes. This
limitation shall not apply to the exercise of the powers granted
under this section:

(ii) for industrial development projects if the authorily
does not develop industrial projects which will compete
with existing industries.

53 Pa. C.S. § 5607(b)(2) (emphasis added).

By its plain terms, Section 5607(b)(2) applics only to situations where a municipal
authority undertakes the establishment of a competitive enterprise that duplicates or competes
with an existing business that is serving substantially the same purpose as the project the
municipal authority seeks to establish. In addition, even this limited bar does not apply if any of
six categories of exception is applicable. Accordingly, Section 5607(b)(2) is not applicable
where:

(1) The complaining business or enterprise was not in existence at the time the
project at issue was established by the municipal authority;

(2) The project at issue does not duplicate, compete with, and/or serve
substantially the same purpose as the complaining business or enterprise in the
manner contemplated by Section 5607(b)(2); or

(3) An exception applies.
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i. RBM&N Was Not an Existing Business When PNRRA
Was Fermed

The application of Section 5607(b)(2) of the MAA on its face is limited to situations
where a municipal authority “unnecessarily burdens or interferes with existing business by the
establishment of competitive enterprises.” 53 Pa. C.S. § 5607(b)(2) (emphasis added). Only in
these circumstances does Section 5607(b)(2) apply and then only if a project would “duplicate ox
compete with existing enferprises scrving substantially the same purposes.” Id. (emphasis
added). By speaking in terms of “establishment,” “existing business™ and “existing enterprises,”
Section 5607(b)(2) is fundamentally clear that its limitation applies only when the project of a
municipal authority comes into existence affer an allegedly competitive business or enterprise
has already exisfed. Section 5607(b)(2) does not apply where a complaining business or
enterprise comes into existence affer the municipal authority’s project was already established.
See Evansburg Water Company v. Perkiomen Township, 569 A.2d 428, 430 (Pa. Cmwlith. 1990);
Northampton v. Bucks County Water & Sewer Authority, 508 A.2d 605 (Pa. Cmwlth. 1986). In
other words, RBM&N cannot complain under Section 5607(b)(2) of the MAA where PNRRA
was first in time.

As of April 12, 1982, PNRRA was established as an enterprise for the public purpose of
acquiring and preserving rail transport facilities in Pennsylvania. (See Appl. at § 6; see also 2d
Am. Compl. at § 10.) RBM&N, by contrast, did not even come into existence until 1983 at the
carliest, and its activities at that time were not in the same vicinity as PNRRA. As a
consequence, at the most fundamental level, RBM&N was not an “existing business” when
PNRRA was formed and established with the purpose and project of acquiring and preserving

rail transport.
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RBM&N’s positions are even more erroneous given the chronological development of
the rail lines acquired by PNRRA. As a fully developed factual record will indicate, PNRRA
acquired its rail lines between Scranton and Analomink between 1985 and 1994. These rail lines
run roughly parallel to RBM&N’s rail lines between Lehighton and Scranton. But RBM&N
admits on its own website that it acquired its parallel rail lines in 1996, years affer PNRRA
acquired its lincs and commenced its activities. Thus, even from the perspective of the
acquisition of rail lines operated by RBM&N which parallel those of PNRRA, RBM&N’s
“business” arrived affer PNRRA acquired the relevant rail lines and commenced activities with
respect to those rail lines, and RBM&N cannot show that it or its allegedly competing rail lines
were in existence when PNRRA began its activities to which RBM&N now objects.'” RBM&N
simply cannot show that cither RBM&N as an entity or its rail lines parallel to those of PNRRA
were in existence before those of PNRRA. RBM&N was not an “existing business” for purposes
of Section 5607(b)(2) and that subsection has no application for that additional reason.

RBM&N is asking this Court in Count I of its Second Amended Complaint to allow
RBM&N to force PNRRA to divest “its rail freight business” or “sell the rights to freight traffic
on its lines.” (2d Am. Compl. at 15.) RBM&N is essentially asserting that because it came into
existence affer PNRRA and developed rail lines parallel to those of PNRRA affer PNRRA’s rail
lines were in existence, that it should now be able to force PNRRA to cease its freight rail
activities.

In this regard, RBM&N relies almost exclusively on the case of Dominion Products and
Services v. Pittsburgh Water and Sevver Authority, 44 A.3d 697 (Pa. Cmwlth. 2011). RBM&N’s

reliance on Dominion is simply erroneous here as that case is completely different from the case

& Incredibly, RBM&N raised its objections decades alter the rail lines were acquired.
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RBM&N attempts to advance in Count I of the Second Amended Complaint. As a threshold
matter, Dominion did not involve a municipal authority that owned rail lines nor did it involve a
municipal authority subject to [ederal preemplive regulation. Dominion involved a situation
where an authority entered into a contract with a single contractor to make water and sewer line
repairs for customers in the City of Pittsburgh. Critical to the court in holding that Section
5607(b)(2) applied was the fact that over 20 pre-existing companies were already providing
virtually identical services to the same customers in the same geographic area at the time the
authority involved acted to create a competing program. See id. at 704-05. Thus, the court held
that Section 5607(b)(2) prevented the authority in Dominion from establishing a competitive
enterprise that displaced businesses already in evistence and active in providing the same
services at the time the authority acted (o establish its project. See id. As discussed above,
PNRRA’s existence and rail activities predate RBM&N, RBM&N in this case asks the Court to
halt PNRRA’s pre-existing activities and divest PNRRA’s pre-cxisting assets when RBM&N
later developed its business, RBM&N is turning Section 5607(b)(2) on its head. RBM&N was
not an “existing business” under Section 5607(b)(2).

RBM&N’s claim under Section 5607(b)(2) fails on the basis of the language of the
statute itself. Accordingly, RBM&N cannot sustain its claim for relief under Section 5607(b)(2)
of the MAA.

ii. PNRRA Does Not Serve Substantially the Same Purpose as
RBM&N and Does Not Duplicate or Compete with

RBM&N in the Manner Contemplated by Section
5607(b)(2) of the MAA

Section 5607(b)(2) also does not apply here because PNRRA does not duplicate, compete
with, and/or serve substantially the same purposes as RBM&N, as those terms are used in

Section 5607(b)(2). RBM&N asserts in Count I of the Second Amended Complaint that PNRRA
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violated Section 5607(b)(2) of the MAA by “engaging in an enterprise that provides [reight rail
service in direct competition with privately owned rail freight operators such as the RBM&N,
and to the exclusion of same.” (2d Am. Compl,, 9 77.) PNRRA, however, does not “compete”
with RBM&N in the manner proscribed by Section 5607(b)(2) of the MAA, which employs a
much more exacting standard.

When applying Section 5607(b)(2) of the MAA, Pennsylvania courts interpret the terms
“duplicate” and “compete” together with the phrase “serving substantially the same purposes,”
such that the meanings of the former are controlled by and/or dependent upon the latter. While
courts often discuss the phrases “duplicate or compete” and “serving substantially the same
purposes” interchangeably, the clear focus of the analysis is on “serving substantially the same
purposes” as the dominant language. See Torbik v. Gus Genetti Hotel & Restaurant, Inc., 696
A.2d 1141, 1147 (Pa. 1997); Highridge Water Authority v. Lower Indiana County Municipal
Authority, 689 A.2d 374, 376-77 (Pa. Cmwlth. 1997); Evansburg, 569 A.2d at 429-30; Para
Transit Corporation v. County of Monroe, 468 A.2d 548, 550 (Pa. Cmwlth. 1983).

These cases demonsirate that the mere presence of competition and/or duplication does
not establish a per se violation of Section 5607(b)(2) of the MAA; rather, the nature and scope of
the competition and/or duplication present and the character of the project at issue must be such
that the project can be said to “serv[e] substantially the same purpose[]” as an existing business
or enterprise. Applying this standard, Pennsylvania courts analyze a/l characteristics of the
project at issue as compared to those of the complaining business or enterprise.

Evansburg and Bristol Township, which both involved water authoritics, cstablish that
the zone of protection afforded to an existing entity under Scction 5607(b)(2) extends only to the

limits of the existing entity’s service area, and that a statutory violation will generally only occur
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where an authority attempts to provide service (o a specific area and/or property thal is already
being served by an existing entity. See Evansburg, 569 A.2d at 429-30; Bristol Township, 567
A.2d at 1111, [115. Thus, whether activities are undertaleen in the same county may be relevant
to such an analysis as is the direct access to rail lines. A general claim of competition does not
meet the standard of Section 5607(b)(2).

PNRRA and RBM&N do not “serv[e} substantially the same purpose[]” because their rail
lines are not located in the same place and they do not provide direct rail service to the same
businesses and industries.  The rail lines of PNRRA and RBM&N run roughly parallel, but
never overlap, intersect or directly connect, nor do they connect to any of the same properties.
Additionally, PNRRA does not provide direct rail service to the businesses and industries located
on RBM&N’s rail lines and RBM&N does not provide rail service to the businesses and
industries located on PNRRA’s rail lines.

On a more fundamental level, PNRRA was formed for the public purpose of promoting
business and industrial development in Lackawanna, Monroe, Wayne and Northumberland
Counties through the acquisition and preservation of rail transport facilitiecs. PNRRA and its
predecessors came into being as a result of private railroads abandoning and/or placing out of
service rail lines that were insufficiently profitable or otherwise no longer fit the railroad’s
business model. PNRRA’s acquisition of such rail lines ensured that businesses and industries
located on the lines would continue to receive rail freight service. PNRRA does not operate for
the purpose of benefiting shareholders, but rather, for the purposc of benefiting the public

generally by supporting and developing businesses and industries that create local jobs and
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increase the local tax base.'” By stark contrast, RBM&N is organized as a for-profit business,
the purpose of which is the generation of profits for its officers and owners by extracting fees for
providing rail service, PNRRA is thus not engaged in “substantially the same purposes™ as
RBM&N. See In re Condemnation of Property of Gifford, 2009 WL 9101519 (Pa. Cmwlth.,,
Feb. 23, 2009). Accordingly, RBM&N cannot establish a claim under Section 5607(b)(2) of the
MAA.

¢) The Business and Industrial Development Purposes of PNRRA
arc_Expressly Execluded from__the Application of Section

5607(b)(2)
Section 5607(b)(2) of the MAA also does not apply here because of PNRRA’s industrial

development purpose. Section 5607(b)(2) expressly exempts from its application certain
specifically enumerated powers, providing: “This limitation shall not apply to the exercise of the
powers granted under this section...(ii) for industrial development projects if the authority does
not develop industrial projects which will compete with existing industries.” 53 Pa. C.S.
§ 5607(b)(2)(ii). This exemption from Section 5607(b)(2) ties directly to Section 5607(a)(17),
which expressly authorizes municipal authorities to establish “[i]ndustrial development projects,
including, but not limited to, projects to retain or develop existing industiies and the
development of new industries, the development and administration of business improvements
and administrative services related thereto.” 53 Pa. C.S. § 5607(a)(17).

In this case, a fully developed fact record will indicate to the Court that the fundamental

goal of PNRRA is to maintain rail service for business and industrial development purposes

13 1f PNRRA’s rail lines were again owned by a private railroad, like RBM&N, there is
no guarantee that such a private railroad would not similarly abandon and/or place the rail lines
out of service as soon the rail lines no longer served the private railroad’s business model. At
that point, an authority like PNRRA would again have to be formed to acquire the rail lines and
ensure continued rail service.
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along its rail lines in northeastern Pennsylvania. In this regard, the use of PNRRA’s rail lines
under the Operating Agreement by the DL, the preservation of railroad service to businesses and
industries located along PNRRA’s rail lines and the development of new business or industries
along PNRRA’s rail lines are all industrial development projects. As such, Section 5607(b)(2)
has no application to them.

d) RBM&N’s Claim Under Section 5607(b)(2) of the MAA is Barred
by the Applicable Statute of Limitations

RBM&N also has no clear right to relief under Section 5607(b)(2) of the MAA. because
the statute of limitations for a declaratory judgment action is four years. Zowrelias v. Erie Ins.
Group, 691 A.2d 963, 964 n.2 (Pa. Super. 1997); Wagner v. Apollo Gas Company, 582 A.2d
364, 366 (Pa. Super. 1990). “Generally, a statute of limitations begins to run when a cause of
action accrues, i.e., when an injury is inflicted and the corresponding right to institute a
suit,..arises.” Gleason v. Moosic, 15 A.3d 479, 484 (Pa. 2011). Because a plaintiff can bring a
declaratory judgment action when an “actual controversy” exists, a cause of action for
declaratory judgment arises for the purposes of the statute of limitations at that time. Wagnrer,
582 A.2d at 366. Thus, any claim that RBM&N had under Section 5607(b)(2) of the MAA
arose, if at all, at the time PNRRA established the “project or projects” RBM&N claims are
violative of the statute. 53 Pa. C.S. § 5607(b)(2).

RBM&N first raised its asserted claim under Section 5607(b)(2) of the MAA on
August 18, 2014, when RBM&N indicated its intent to seck leave to file the Second Amended
Complaint. Accordingly, under the four-year statute of limitations for declaratory judgment
actions, any claim that RBM&N had against PNRRA under Section 5607(b)(2) that arose prior
to August 18, 2010 is now time-barred. Thus, any PNRRA activities or projects commenced by

PNRRA prior to August 18, 2010 cannot serve as a basis for RBM&N’s claim under Section
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5607(b)(2) of the MAA and, likewise, RBM&N is not entitled to any relief under Section
5607(b)(2) that would impede or otherwise impact PNRRA’s activities or projects predating
August 18, 2010.

As the record will cleatly indicate, PNRRA was established in 1982 with the project
purpose of acquiring and leasing rail lines and rail transportation facilities. PNRRA acquired the
majority of its rail lines in the period 1985-1994. RBM&N acquired its parallel lines later in
1996. PNRRA’s establishment in 1982 and its acquisition of ownership of rail lines in the period
1985-1994 were public matters, were open and obvious, and the deeds to the rail lines were
publicly recorded. Turther, the rail lines obviously were visible and were marked on publicly
available railroad maps prepared by PennDOT. Moreover, the statute upon which RBM&N’s
claim is based, 53 Pa. C.S. 5607(b)(2), was effective and publicly available during the entire
period in question. RBM&N clearly was well aware of PNRRA’s (and its predecessors’) rail
Jines and real estate locations for at least 20 years, and certainly prior to the four years preceding
RBM&N’s commencement of its cause of action under Section 5607(b)(2) of the MAA. If
RBM&N ever had any claim under Section 5607(b)(2) of the MAA (which PNRRA and its
Board deny), that claim arose as early as 1982 but no later than 1996. As such, RBM&N’s
claims, misplaced and baseless as they may be, have long since been barred by the four-year
statute of limitations.

¢) RBM&N’s Claim Under Section 5607(b)(2) of the MAA is Baxred
by the Doctrine of Laches

In addition to a statute of limitations bar, RBM&N’s claims under Section 5607(b)(2) of
the MAA are barred by the doctrine of laches. “Laches is an equitable doctrine that bars relief
when a complaining party is guilty of want of due diligence in failing to promptly institute an

action to the prejudice of another.” Stilp v. Hafer, 718 A.2d 290, 292 (Pa. 1998). The doctrine is
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available to bar claims asserting purported statutory violations. See id. A party asserting laches
must establish two elements: (1) delay arising from the complaining party’s failure to exercise
due diligence, and (2) prejudice resulting from the delay. /fd. at 293,

Here, RBM&N’s claim under Section 5607(b)(2) of the MAA is clearly barred by laches
due to RBM&N’s extreme delay in bringing its purported claim and PNRRA’s change in
conditions during the period RBM&N failed to act. As discussed above, RBM&N knew or
should have known of PNRRA’s (and its predecessors’) rail lines, real estate locations, and
activities for more than 20 years. Moreover, the statutory provision that PNRRA purportedly
violated, Section 5607(b)(2) of the MAA, has been effective and publicly available during the
entire period in question. PNRRA is clearly prejudiced by this delay as it has devoted significant
time and resources to its railroad activities during the period RBM&N failed to act. The DL is
similatly prejudiced by RBM&N’s delay, further demonstrating the need for the DL to be joined
as an indispensable party as discussed in greater detail below. Accordingly, RBM&N’s
purported claim under Section 5607(b)(2) is barred by laches.

4, RBM&N HAS NO CLEAR RIGHT TO RELIEF BECAUSE THE

COURT LACKS SUBJECT MATTER JURISDICTION DUE TO THE
FAILURE OF RBM&N TO JOIN AN INDISPENSABLE PARTY

This Court, as a threshold matter," lacks subject matter jurisdiction over RBM&N’s
claims because RBM&N has failed to join the DL as an indispensable parly. Pennsylvania Rule
of Civil Procedure 1028(a)(5) authorizes a preliminary objection for “nonjoinder of a necessary
party.” “A party is generally regarded to be indispensable when his or her rights are so
connected with the claims of the litigants that no decree can be made without impairing those

vights.” HYK Construction Company, Inc. v. Smithfield Township, 8 A.3d 1009, 1015 (Pa.

% This threshold matter is pending before the Court on Preliminary Objections to the
Second Amended Complaint.
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Cmwlth. 2013) (quotations omitted). Further, Section 7540(a) of the Declaratory Judgments Act,
42 Pa. CS. § 7540(a), provides: “When declaratory relief is sought, e/l persons shall be made
parties who have or claim any interest which would be affected by the declaration, and no
declaration shall prejudice the vights of persons not parties to the proceeding.” (Emphasis
added). “The failure to join an indispensable parly to a lawsuit deprives the court of subject
matter jurisdiction.” HYK Construction Company, 8 A.3d at 1015.

The DL is a necessary party because RBM&N’s claims in the Second Amended
Complaint would have a direct and immediate impact on the DL’s rights under the Operating
Agreement. See HYK Construction Company, 8 A.3d at 1015; 42 Pa. C.8. § 7540(a); see also
Americus Centre, Inc. v City of Allentown, 535 A.2d 1200, 1202-1203 (Pa. Cmwlth. 1988);
Borough of Wilkinsburg v. Horner, 490 A2d 964, 964-65 (Pa. Cmwlth. 1985). RBM&N
iivefutably attacks the validity of the existing Operating Agreement between PNRRA and the DL
in Count I of the Second Amended Complaint, purportedly based on Section 5607(b)(2) of the
MAA. Specifically, Paragraph 81 of the Second Amended Complaint provides, in pertinent part:
“The Operating Agreement violates the MAA’s express provision against interference and
competition with existing business and otherwise exceeds the authority of PNRRA under the
MAA, and is therefore void.” (Emphasis added.) Further, RBM&N requests in its prayer for
relief to Count I that the Count “declare PNRRA’s Operating Agreement with the DL void.” (2d
Am. Compl. at 15 (emphasis added).)

Likewise, RBM&N also attacks the validity of the existing Operating Agreement in
Count IT of the Second Amended Complaint, purportedly based on Section 5614(a) of the MAA.
Specifically, Paragraph 86 of the Second Amended Complaint provides: “Any contract entered

into by PNRRA for the operation of its rail lines without having been subjected to a public
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ARTICLES OF AMIENDMIENT
TO THE SECRETARY OF THE COMMONWEALTH OF PENNSYLVANIA:

In compliance with the requirements of the Municipality Authorities Act, Title 53
Pennsylvania Consclidated Statutes, Chapter 56, the Monroe County Railvoad Authority
(“MCRA”) pursuant to Resolutions duly adopted by it and by the County Commissioness of
Lackawanna County and the County Commissioners of Monroe County, respectively, directing
and authorizing the Plan for Lackawanna County to join the MCRA under the provisions of the
Munieipality Authorities Act, do hereby amend the Articles of Incorporation of the MCRA as

follows:

1. The Authority was formed pursuant to the Municipality Authorities Act of 1945, Act of
May 2, 1945, PL. 382, as amended and will be amended pursuant to the said
Municipality Authorities Act, 53 Pa.C.S. Chapter 56 of the Commonwealth of
Pennsylvania.

2. Paragraph 1 i3 amended to read as follows:

(1) The name of the Authority is amended to: PENNSYLVANIA NORTHEAST
REGIONAL RAILROAD AUTHORITY.

3. Paragraph (2) of the Articles of Incorporation, as previously amended, shall be amended
to read as follows:

The Authority is formed under the provisions of the Act of
Assembly approved May 2, 1945, P.L. 382, as amended and
supplemented, known as the “Municipality Authorities Act of 1945,” now
codified as 53 Pa.C.S. Chap. 56 (the “Authorities Act) for the following

purposes:

A. To acquire, hold, construct, improve, maintain, operate, own
and lease, either in a capacity of lessor or lessee, rights-of-way, frackage,
sidings and other related rail transport facilities and fo accept grants and
borrow money ftom any Authority, Corporation or Agency of the United
States or the Commonwealth of Pennsylvania for the purpose of acquiring
and preserving such rail transport facilities within the Commonwealth of

Pennsylvania.

62447.6
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The Board of the Authority shail consist of four members appointed by each of the
goveming bodies of Lackawanna County and Monroe County (collectively, the
“Counties™), as listed below.

Term (ending frst
Municipality Persom and Address Monday in January)

Lackawanna ’ Dominic J. Keating One Year, ending January, 2008
115 Harper Street
Dunmore, PA 18512

Lackawanna Richard P. Kane One Year, ending January, 2008
1401 Spyglass Lane :
Clarks Swmmit, PA 18411

Lackawanna Hamry A. Duckwozth Thres Years, ending January, 2010
Box 744
Waverly, PA 18471

Lackawanna Andrew M. Wallace Two Years, ending January, 2009
126 Burcher Avenue
Chinchilla, PA 18410

Monroe Robert C. Hay Five Years, ending January, 2012
21 Seneca Road
Mt. Pocono, PA 18344

Monroe Greg Christine Four Years, ending January, 2011
126 Berwick Heights Road
East Stroudsburg, PA 18301

Monroe Panl Canevari Three Years, ending January, 2010

RR. 5, Box 5534
Kunkletown, PA 18058

Monroe Andrew Forte Two Years, ending January, 2009
' P.0.Box 153

62441.6
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B. To undertake projects of the following kind and character:

() Railroads, rail equipment, railroad facilities and
appurtenances for users in the existing service area of the
Authority and such other areas as may be designated by the
Authority and appsoved by the Counties.

(i) Such other projects as may be approved by the
Authority and both Counties.

(ii) Any proposed action to sell or otherwise dispose of
either the Authority’s railroad or any other project as an
entify shall require the prior approval of both Counties.

(iv) Any proposal to add by joinder other municipalities
shall require the prior approval of both Counties.

(v) Any proposal for the dissohrtion of the Authosity or the
withdrawal of a Membes shall require the prior approval of
both Counties and compliance with all the provisions of the
Municipality Authorities Aect, Title 53, Pennsylvania
Consolidated Statufes, Chapter 56.

4, Paragraph (5) is amended o read in full as follows:

The names and addresses of the Members of the Authority are:

Monroe County Railroad Authority
1 Quaker Plaza
Stroudsburg, PA 18360

Lackawanna County Railroad Authority
701 Wyoming Avenue
Scranton, PA 18509

5. ' Paragraph (6) is amended to read, in full, as follows:

62447.6
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Stroudsburg, PA 18360

6. A new paragraph 8 shall be added as follows:

The term of the existence of the Authority shall extend to May 31, 2056.

IN WITNESS WHEREQF, the Board of Directors of the Monrce County Railread
Authority, Monree County, Commonwealth of Pennsylvania have caused these Articles of
Amendment to be duly executed on bhehalf of the Monroe County Railroad Authority by its duly
authorized officers and the ’ci%rporate seal of the Monroe County Railroad Authority affixed and

attested hereto on this_ ¥ *day of /%4 ;-/ , 2006.

ATTEST; MONROE, COUNTY RATLROAD AUTHORITY
BY. {hntﬂ é@é&,\ BY %/ﬂ%&é/’ '

Frank Allen, Secretary " Robert C. Hay, Chajlya{

624476
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COMMONWEALTH OF PENNSYLVANIA S .
. 1SS,
COUNTY OF LACKAWANNA

*

On this the ; L/‘[ﬁ() day of /7/]%? V , 2006, before me, a Notary
Public, personally appeared the above named Robert C. Hay and Frank Allen who stated that
their official positions with the Monroe County Railroad Authority are respectively Chairman
and Secretary of its Board of Directors and whe in due form of law acknowledged that the
foregoing Articles of Amendment to be the act and deed of said Monroe County Railroad

(Hlowe oty

NOTARY PUBLIC

NOTARIAL SEAL
CHARLENE W. DOYLE, NOTARY PUBLIC
SCRANTON, LACKAWANNA COUNTY
MY COMMISSION EXPIRES OCT, 23, 2007

62447.6
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ARTICLES OF AMENDMENT

TO THE SECRETARY OF THE COMMONWEALTH OF PENNSYLVANIA:

In compliance with the requirements of the Municipalily Authorities Act, Title 53
Pennsylvania Consolidated Statutes, Chapter 56, the Monroe County Railroad Authority
(“MCRA™) pursuant to Resolutions duly adopted by it and by the County Commissioners of
Lackawanna County and the County Commissioners of Monroe County, respectively, directing
and authorizing the Plan for Lackawanna County to join the MCRA under the provisions of the
Municipality Authorities Act, do hereby amend the Articles of Incorporation of the MCRA as
follows:

1. The Authority was formed pursuant to the Municipality Authorities Act of 1945, Act of
May 2, 1945, P.L. 382, as amended and will be amended pursuant to the said
Municipality Authorities Act, 53 Pa.C.S. Chapter 56 of the Commonwealth of
Pennsylvania,

2. Paragraph 1 is amended to read as follows:

(1) The name of the Authority is amended to: PENNSYLVANIA NORTHEAST
REGIONAL RAILROCAD AUTHORITY.

3. Paragraph (2} of the Axticles of Incorporation, as previously amended, shall be amended
to read as follows:

The Authority is formed under the provisions of the Act of
Assembly approved May 2, 1945, P.L. 382, as amended and
supplemented, known as the “Municipality Authorities Act of 1945,” now
codified as 53 Pa.C.S. Chap. 56 (the “Authorities Act”) for the following

puIposes:

A. To acquire, hold, construct, improve, maintain, operate, own
and lease, either in a capacity of lessor or lessee, rights-of-way, trackage,
sidings and other related rail transport facilities and fo accept grants and
borrow money from any Authority, Corporation or Agency of the United
States or the Commonwealth of Pennsylvania for the purpose of acquiring
and preserving such rail transport facilities within the Commonwealth of
Pennsylvania.

62447.6
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The Board of the Authority shall consist of four members appointed by each of the
goveming bodies of Lackawanna County and Monroe County (collectively, the
“Counties”), as listed below.

Menieipafity

Lackawanna

Lackawanna

Lackawanna

Lackawanna

Monroe

Monroe

Monroe

Monroe

624476

Person and Address

Dominic J, Keating
115 Harper Street
Dunmere, PA 18512

Richard P. Kane
1401 Spyplass Lane
Clarks Summit, PA 18411

Harry A. Duckworth
Box 744
Waverly, PA 18471

Andrew M. Wallace
126 Burcher Avenue
Chinchilla, PA 18410

Robert C. Hay
21 Seneca Road
Mt. Pocone, PA 18344

Greg Christine
126 Berwick Heights Road

East Stroudsburg, PA 18301

Paul Canevari
RR 5, Box 5534
Kunkletown, PA 18058

Andrew Forte
P.0.Box 153

Term (ending first
Monday in January)

One Year, ending Janvacy, 2008

One Year, ending January, 2008

Three Years, ending January, 2010

Two Years, ending Janwary, 2009

Five Years, ending January, 2012

Four Years, ending January, 2011

Three Years, ending January, 2010

Two Years, ending January, 2009
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B. To undertake projects of the following kind and character:

(i) Railroads, rail equipment, railroad facilities and
appurtenances for users in the existing service area of the
Authority and such other areas as may be designated by the

Authority and approved by the Counties.

(ii) Such other projecis as may be approved by the

Aunthority and both Counties.

(iii) Any proposed action to sell or otherwise dispose of
either the Authority’s railroad or any other project as an
entity shall require the prior approval of both Counties.

(iv) Any proposal to add by joinder other municipalities

shall require the prior approval of both Counties.

(v) Any proposal for the dissolution of the Authority or the
withdrawal of a Member shall require the prior approval of
both Counties and compliance with all the provisions of the
Municipality Authorities Act, Title 53, Pennsylvania

Consolidated Statutes, Chapter 56.

Paragraph (5) is amended to read in full as follows:
The names and addresses of the Members of the Authority are:
Monroe County Railroad Authority
1 Quaker Plaza
Stroudsburg, PA 18360
Lackawanna County Railroad Authority

701 Wyoming Avenue
Scranton, PA 18509

" Paragraph (6) is amended to read, in fuul], as follows:
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Stroudsburg, PA 18360

6. A new paragraph & shall be added as follows:

The term of the existence of the Authority shall extend to May 31, 2056.

IN WITNESS WHEREQOF, the Board of Directors of the Monroe County Railroad
Anthority, Monroe County, Commonwealih of Pennsylvania have caused these Articles of
Amendment to be duly executed on behalf of the Monroe County Railroad Authority by its duly
authorized officers and the corporate seal of the Monroe County Railroad Authority affixed and

attested hereto on this ¥ *day of /¥4 ;7' , 2006.
ATTEST: MONROE COUNTY RAILROAD AUTHORITY
BY BYM (?ﬁ’%’

Frank Allen, Secretary Robert C. Hay, Chaixym(

624476

220

PRR-01601



COMMONWEALTH OF PENNSYLVANIA
. :ss.
COUNTY OF LACKAWANNA

-

On this the (,73 5[/«(} day of /h/] L 7 , 2006, before me, a Notary
Public, personally appeared the above named Robert C. Hay and Frank Allen who stated that
their official positions with the Monroe County Railroad Authority are respectively Chairman
and Secretary of its Board of Directors and who in due form of law acknowledged that the
foregoing Articles of Amendment to be the act and deed of said Monroe County Railroad

(Ll Coills

NOTARY PUBLIC

NOTARIAL SEAL
CHARLENE W. DOYLE, NOTARY PUBLIC
SCRANTON, LACKAWANNA COUNTY
MY COMMISSION EXPIRES OCT. 25, 2007

62447.6

PRR-01602
221



BEFORE THE
SURFACE TRANSPORTATION BOARD

FD 35956

READING, BLUE MOUNTAIN NORTHERN RAILROAD COMPANY -
PETITION FOR DECLARATORY ORDER

JOINT REPLY OF PENNSYLVANIA NORTHEAST REGIONAL RAILROAD
AUTHORITY AND SEDA-COG JOINT RAIL AUTHORITY

Exhibit H

222



i %\2@& £ af cﬁgj?ﬁ%@f‘“
@}ﬁ‘tﬁ;@@ﬁ (it Eo;@arfzom n' %l%? *J/f@@?@g‘@

753485

ﬁﬂ
B @Itfﬁm mfﬁ' Iﬂi e s o
ﬁm&mm of fhe. @nmmﬁsnmwﬂﬂ? i

@m All far Eﬁiﬂgﬁm Gﬁgz?.afe %ﬁfmﬁmﬁzﬁ Sl @m ‘I&rmgﬁmg

el S '\F P . . .'.

%h?f?ﬂﬁ In and by:the-provisions, of tbe Mumoxpahty Author;meq Act approved’ W ey
May 2, 1945, P. L. 382, as amended “the Secretary of the C‘ommgnwealth is autho;fzed

. and, requu-ed toissuea . , . a . =

u;‘mlﬂrm oF INBGHPDRATIUN S i

ewdencmg the i moorpora tion of an authouty under the prowszons  of said,  Act, and
I Cht |

%h?f?&ﬁ The stlpulanons and cond1t1ons of sazd Act have been fully’ complzed

P e

) mfh b_'.r'the Municipal Authdrities 6¢ the i:'ounty of Monroe, Pennsylvania . _

o et ' - .
B . - f

LY
P

e

e . - vt H . . e
- e . Y S e o~

Commonwealth of PennsyIVama desiring the orgamzatmn of : R,

: ONROE COUNIY RATLHOAD AUTHORITY" T

@h}?@fm Kﬁm B, That subjeot to- £be Constitution of this Common- "~ - ...
Weafth and under the authority of-Act No. 164, approved the second day of May, Anne - ... _ _
Domini one. thousand nine hundred and forty-five, P. L. 382, as amended, I DO BY THESE - . _ .
PRESENTS; which li have caused to be sdaled with the Great Seal of the Commdnwealth C
; . d’eofare and aerl:fy the oreau'on, erection and incorporation of' . .
R A i © ¢ "MONROE COUNTY RATLROAD AUTHORITY" o

" e " i - .

) into-a body politic and corporate in deed and in law by the name chosen herembef‘ore e

., specified, pow to become operative with authority to fransact husiness, and which-shall . .

" exist fora term of ﬁfty years unless sooner dissolved according to law. . —
Such corporation shall have and enjoy and shall be subject to all the powers, duties,

. reqmrements and restrictions, specified and enjoined in and by the above Act of Assembly |

o and aII other app]fo@ble laws of this Commonwealth

e T W Gea Y @Imﬂﬁ' uder my Hand and the Great Seal of tlie’ Common- ——
o . 5 o Tealth, at the City ofHamsburg, this  12¢h -~ S i
.day of April _in tha year of our Lord one.-
thousand nine hnndredand - edghty two ©

R T .,..:,and oftbe C’ommonwealth the twohundred and sixth.

. Sporatarw r\f tha {"nmmnnwm:”k
wwwwww ve=rar . _ - . VOd‘ !

PRR-016
223



BEFORE THE
SURFACE TRANSPORTATION BOARD

FD 35956

READING, BLUE MOUNTAIN NORTHERN RAILROAD COMPANY -
PETITION FOR DECLARATORY ORDER

JOINT REPLY OF PENNSYLVANIA NORTHEAST REGIONAL RAILROAD
AUTHORITY AND SEDA-COG JOINT RAIL AUTHORITY

Exhibit I

224



(3 2176 g avies g the Fed da ,Of ﬂfvi’bﬂﬁgfgﬁlg i
Y210 § gz,c_m—i‘.'/,ﬁffm

Secretary of the Commopnveali-

ARTICLES OF INCORPORATION

MUNICTIPAL AUTHORITY
Commonwealth of Pennsylvania , A
Department of State - Corporation Bureau
308 North Office Building, Harrisburg, PA 17120

2 o6

1. Name of Authority: Lackawanna County Railroad Authority.

2. address of registered office in Pennsylvania: Court House Anhex,
200 adams Avenue, Scranton, Lackawanna County, Pennsylvania 18503,

3. Statutory Authority: This Authority is formed pursuant to the
Municipality Authorities Act of 1945, Act of May 2, 1945, p.5,.

382, as amended.

4. Other Authorities: ‘This Authority has been organized by the Board
of Commissioners of Lackawanna County. The following is a list of

. authorities heretofore created under the Municipal Authorities Act
of 1945, Act of May 2, 1945, P.L. 382, as amended and supplemented,

or under the Act of June 28, 1935, P.I. 463, and are in existence’

in and for the County of Lackawannha: ’

(a) Lackawanna Redevelopment Authority

(b) Lackawanna Housing Authority

(c¢) Lackawanna County Industrial Development Authority
(a) Lackawanﬁa River Basin Sewer Authority .
(e} County of Lackawanna Transit Authority )

(£) Scranton-Lackawanna Health and Welfare Authority

5. The names and addresses ef the Board of Commissioners of Lackawanna
., are as follows: .

[T T— e e o -

Chairman: Joseph J. Corcoran
2102 Comegys Avenue, Scranton, Pennsylvania 18509

Ray A. Alberigi
919 Hilltop Drivye, Jessup, Pennsylvaniq 18434

Charles TLuger .
R, D. #5, Box 275, Clarks Summit, Pennsylvania 18411

030 Filed

Secretary of the Commwealth
. Department of State

Commonwealth of Pennsylvania

PRR-01634
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6. The names, addresses and terms of office of the LlfSL members of
the Authority are:

NAME ADDRESS 'TERM EXPIRES YEAR
Dominic Surace 517 Marjorie Drive, 1st Monday of Jan. 1986

Dunmore, Pa. 18512

1 1] i 1987

John Murgia 36 Wyoming Street, .
Carbondale, Pa. 18407
Ed Rogers Jefferson Township, Pa. " " " 1988
John Hart - 63 Park Street, " " " 1939
Carbondale, Pa. 18407
Paul Hart : 1308 Watson Street, u i g 1930

Scranton, Pa. 18504

7. The purpose and powers of the Lackawanna County Railroad Authority
shall be: : : )

To acquire, by gift, purchase, condemnation or in any other lawful
manner, and to own, hold, manage, maintain, lease, and operate
railroad facilities situated in Lackawanna County, including, but
not limited-to real estate, rights of way, track and related items,
equipment, and related personal property, to make such business
improvements with regard to such railroad facilities as the Board
of Commissioners shall approve, to incur debt to secure funds for
the accomplishment of its purposes, and to have any and all other
lawful purposes and powers as permitted pursuant to the Municipality
Authorities act of 1945, Act of May 2, 1945, P.L. 382, as amended,
and the laws of the Commonwealth of Pennsylvania and the United
States of America.
Chatrmans JTasanh T Carcenran
8. The Board of Commissioners of Lackawanna County, has retained the
right, which exists under the Act, to approve any plan of the
Authority, to the extent that the same exercises its purpose of
making business improvements or providing administrative services.

IN TESTIMONY WHEREO¥, the incorporators have signed and sealed the
Articles of Incorporation this l4th day of November, l9s84.

BOARD OF COMMISSIONERS OF LACKAWANNA COU:

I/—\' ’ [l Kl
By: Vg ttmeimdl < s pn,
ATTEST: + Cha¥rman
/”,{ﬁﬁxgg;,cﬁ¥ Zar
Secretary / (Municipal Seal)

ADMINISTRATIVE DIRECTOR

PRR-01635
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FD 35956

READING, BLUE MOUNTAIN NORTHERN RAILROAD COMPANY -
PETITION FOR DECLARATORY ORDER

JOINT REPLY OF PENNSYLVANIA NORTHEAST REGIONAL RAILROAD
AUTHORITY AND SEDA-COG JOINT RAIL AUTHORITY

Exhibit J
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COMMONWEALTH OF PENNSYLVANIA

Department of State

TO ALL WHOM THESE PRESENTS SHALL COME, GREETING:

BE IT KNOWN THAT,
CERTIFICATE OF JOINDER
has been granted to the Lackawanna County Railroad Authority with and into
PENNSYLVANIA NORTHEAST REGIONAL RATLROAD AUTHORITY

under the authority of Act 22 of 2001, known as the Parking Authority Act.

Filed this 30th day
of May, 2006

?{.c\nﬁ O\ N

Secretary of the Commonwealth
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FD 35956

READING, BLUE MOUNTAIN NORTHERN RAILROAD COMPANY -
PETITION FOR DECLARATORY ORDER

JOINT REPLY OF PENNSYLVANIA NORTHEAST REGIONAL RAILROAD
AUTHORITY AND SEDA-COG JOINT RAIL AUTHORITY

Exhibit K
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B _' e |

gy, LACKAWANNA COUNTY RAILROAD AUTHORITY
& & 717 963-6676
FAX 717 963-6718

LAWRENCE C, MALSKI, ESQ,
Executive Director
and General Counsel

Comnissloners;

Board Members:

JOSEPH J, CORCORAN ' : X EDWIN E. ROGERS, Chalrman
RAY A, ALBERIGI A DOMINIC T. SURACE
JOHN SENIO, RICHARD P, RANE
' . JOHN M. MURGIA
: PAUL R, HART
TO: Interested Rail Operators
FROM: Lackawanna County Railroad Authority
DATE; February 15, 1993 !

SUBJECT: Request for Proposals and Qualifications
to Operate a 23 Mile Line of Railroad between
= Scranton and Carbondale and a 35 Mile Line of
4o s~ . Rallroad betweer Soranivh and Wit.'Pdcono, Pennsylvania
owned by the Lackawanna County Railroad Authorily

The Lackawanna County Rallroad Authority, hereinafter the LCRA
heret;y requests proposals and qualifications from potential rajl oPerators to
provide designated commion cartier freight operations over the atorementioned
lines of railroad which are currently In operation In Northeastern Pennsylvania,

The Scranton to Carbondale line of rallroad had approximately 18 active
rail users which shipped or recelvad 1510 revenue carloads In calendar year
1992, The Scranton to M. Poconb Iine of railroad had approximately 4 active
;agll users which shipped or received 666 revenue carloads in calendar year

92, '

701 WYOMING AVENUE o SCRANTON, PENNSYLVANIA 18509 ' !
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[REECC )

REQUEST FOR
PROPOSALS AND QUALIFICATIONS
FROM THE
LACKAWANNA COUNTY RAILROAD AUTHORITY
TO OPERATE
LINES OF RAILROAD
| BETWEEN -

SCRANTON, PENNSYLVANIA AND CARBONDALE, PENNSYLVANIA
. ANDBETWEEN ... o e o
SCRANTON, PENNSYLVANIA AND MT, POCONO, PENNSYLVANIA

FEBRUARY 15, 1993 '
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The Lackawanna County Railroad Authority (LCRA) acquired the 23 mile
Scranton to Carbondale rall line fiom Guilford Transportation Industries on April
19, 1985 and coniracted with the Lackawanna Valley Railroad Corporation
(LVAL) to provide deslignated common carrler operatlons on this fine of railroad
on Aprll 17, 1985,

The LCRA acquired the 33 mile Scranton to Mt. Pocono and the 2 mile
Brady Lead rall lines from Conrail on September 12, 1991 and contracted with
the Lackawanna Railway, Inc. (LRWY) to provide designated common carrier
operations on this line of railroad on August 26; 1991.

The revenue carload data per year per line of railroad Is altached herato
as Exhiblt "A". The average gross rail frelght Income per car per line of railroad
Is also included in Exhibit "A".

The form of operating agresment to be enterad into between the LGRA
and the selected operator is attached hereto as Exhibit "B."

The LCRA has successiully obtained and invested over $5 million dollars
in local, state and federal grant {funds-foi-irack rebuilding and rehabilitation i
projects on the subject rajl lines since 1985. The LCHA will also provide a
dlesel locernotive shop bulldirig capablé of housing three 60 foot dlessl
locomotives with a pit, computerized irack scale, water service, gas heat, and
electric overhead doors. This track scale Is the only certifled track scale In
northeastern Pennsylvania, All LCRA owned mainlines are malintained to at
least FRA Class | Standards. :

The current operation has active Interchanges with Conrail at Pittston, PA
and with the CP/D&H at Taylor, PA. A passenger service operating contract will
be In effect with the Steanjlown National Historlc Site on the Scranton to Mt.
Pacono and Brady Lead rail lines,

The primary and most heayily welghted criteria to be considered in the
selection of the successiil oparator wiil be succassiul previous qualifications
and experlence in marksting, éperations and malntenance of shortline or
reglonal rail lines. '

The most responsive proposer must demonstrate a record of having the

ability to successfully expand.dnd Increade traffio, operations and Industrlal
development on shottlirie or reglonal lines of railroad, ‘
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DESCRIPTION AND PHYSICAL CHARAGTERISTICS OF THE
SGRANTON TO GARBONDALE LINE OF RAILROAD TO BE
OPERATED

A, LENGTH = Malnline = 22.3 miles
=Branch = 1.2 miles

B. RAIL Mainling =22.3 miles of 115 and 112 Ib. rail
approximately 25% of mainiine is lald with 112/115 Ib
continuous welded rail,

=90% =112 and 115 Ib.: 10% = 90 (b.
rall, : :

1 Staiting Polnt = point of switch

off current Delaware and Hudson mainline at Carbon at -
Defaware and Hudson old Milepost 196.9 in Borough of
Moosle, Pennsylvania.

: = end of track near former Delaware and
Hudson WG Cabin ai Milepost 174.8. Malnline traverses
Borough of Moosle, Clty of Scranton, Borough of Dickson
Cily, Borough of Olyphant, Borough of Jessu , Borough
of Archbald, Borough of Jermyn, Borough of ayfleld,
T?gn};shlp of Carbondale; City of Carbondale, Township

- of Fell.

D. GRAD _ ' + Less than 1% throughout,
Bridges built to Delaware and Hudson mainliine

speciilcations. Mainiine stone ballasted, Thirty nine '
public grade crossings exist on main and branch.

C. GE

E. SHIPPERS LIST: Notarlanni Produce”

Scranton Bullding Block
Lackawanna County Rall Corp,
Gress Public Refrigerated Services
ghesapeake Corporation

Brick City .

Brojack Lumber

Tredegar Film Products

Kane Warehousing, Inc.

Wesilake United, Inc.

Sehosnberg Salt

Seven D Wholesals

Eisner & Sons

Laminatlons, Inc,

Holt Lumber

Archbald Power Corporation
Northeast Safely Products
Lackawanna County Recycling Center
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DESCRIPTION AND PHYSICAL GHARACTERISTICS OF THE

HANTON TO MT, POCONO AND BRA

OF RAILROAD TO.BE OPERATED
A, LENGTH = Malnling = 33 miles
=Brady Lead-Branch. = 2 miles
B. RAW, = Malnline = 33 miles of 132/131 b, rall; approximatsly
10% continuous welded rail. :
= Brady Lead Branch = 2 miles of 110 Ib. rall installed in
1992, |
C. = point of switch -

o wyé tragk at former DL&W Milepost 134 1o Milepost
101 In Mt Pocono,

Emmtﬂmsﬁam%enaum@d_mg@ = point of
connaction on Bridge 60 to end of track in Nay Aug

Gorge approximately 2 miles,

D. ‘ : Mainline, was bullt o |
. slgnificant apd renowned DL&W standards and Includes

800' Nay Aug Tunnel and 12 bridges mostly over Roaring
Brook which have been rebuilt by the Natlonal Park
Service duripg 1991-1998 perlod with over $2 million in
grant funds.. The mainline has ruling grads of 1.5%. Four
public giade crossings on malnline. Brady Lead track
was rebullt with $330,000 grant in 1992 with 110 Ib. rall
and two rubberized grade crossings.

E. 21;
Verrastro Baer Distributing
Poly Hi Plastlos '
Chamberlain Manufacturing
Tobyharna Army Depot

235



V. MAP OF LINES OF RAILROAD

M.P. 174.6
FELL TOWNSHIP

CARBONDALL

ARCHBALD

M.P.134
BLOOM

CP/DsH
TAYLOR YARD

LEGEND
LCRA OWNED RAIL, LINES

M.P. 196.9
CARBON

OTHER RAIL LINES

CP/D&H
TO DUPONT

AND SUNBURY

236



V. BEQUIREMENTS FOR PROPOSALS
A. GENERAL REQUIREMENTS: The following general information is

required in all proposals.

1. The full and correct legal name and principle address of the
proposer,

2. Date of the prospective operator's Incorporation, or
organization, and the name of the political authorlty (state) under which It was
incorporated or organized. If the proposer Is a partnership, assoclation, or other
form of organization other than a private corporation, a full description of the
organization including names of iis offlcers must be furnished. If proposer has
over entered recelvership, filed for reorganization or bgnkruptey the proposer
must provide any and all detalls of such event to LCRA.

3. Names, title, addrass and telephone number of the person who
can answar questions regarding the proposal with authority for the prospective
operator,

4. Proposers with previous railroad experiance must provide
financial and operating information relating to rail frelght service provided by the
proposer. This Information must include: . :

a)  Foreach ot the last five (5) years, a report of
carloadings on the other lines of rallroad
operated by proposer broken down by shipper.

b)  For each of the last three (3) years, financlal
statements of the proposer, Including balance
sheets, Income statements, and statement of cash
flows and required footnotes for all,

X s with no financial history must state their
source of financing and submit evidence of the availabllity of that financing. If
the source of financlng Is to be: parsonal assbts of the proposer, personal
financlal statements and Income tax refurns for the past three (3) calendar years
must be submitted.

5 New veniures

B. BMISSION OMPREHENSIVE PLAN; A Comprehensive
Business Plan must be submitied based on the assumption of start of
gp?rations on August 26, 1993 with projsctions for three (3) years from that

ate. -
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The three (3) components of the Business Plan are as follows:

1. Marketing Plan

A projectlon of annual revenues and traific In terms of carloadings
Is roquired. A general descrlption, of the sieps proposed to be taken by the
proposer to assure retantion of exlsiing traffic and attraction of new traffic is .
requested, covering the three (3) year period, with emphasis on the first year.

In preparing the Marketing Plan, the proposer should describe the
approach they would take to Increase carloadings, specifically the personnel
and thelr qualifications should be detalled. Also, an analysis of how this
markeiing approach has vorked on proposer's other rall lines should be
detalled In terms of carloads generated therson. This Plan should also
describs the procedures to be used to encourage and foster Industrial
development on the lines of rallroad In order to successiufly expand and
Increase the fraffic base thereon. '

2. Qperatlng Plan

, This should consist of a general description of the proposer's
operating plans, including saivice'schedule, locomotive and rolling stock type
and availability, personnel asslgnments, malntenance of way and maintenance
of facilittes capability, car leasing.arraigements, derailment clearing and repalr ... .
capabllity, giade crossiig protéction equipment maintenance and repalr
capabliity, and securlty on the lines of rallroad.

In addition to describing freight operations, the proposer must
describe plans to perform other services such as car storage, car repalr, car
leasing, passenger excursions or offter services which will generate additional
revenues. Revenues and expenses from such activities must be projected and
Included in the financlal plan. The operating plan should also Include the
names, iitles, and resumes of executive personnel, operating and supervisory
personnel, maintenance personnel; and others-who will be engaged in the
operatlon. Include the personnal's aducation and experience that would be
pertinent In the operation and management of the lines of railroad.

The' proposer must provide evidence of excursion passenger train
operations experience over the last 3 years with detailed description of
passengers carried and types of équipment owned and used and a description

of excurslon frain operations.

The ability to work clossly with and have a professional
relationship with connectltg rallroads, shippers, government entlties and the
Steamtown Natlonal Histotic Site Is a vital component of successful operations
and the LCRA may contact the proposer's connecting railroads, the proposer's
shippers, government agencles and other sources fo analyze and evaluate this
component,
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3. Elnanclal Plan

A financlal plan must be submitted conslsting of pro form balance
sheels and income statements for each of the first threg (3) years of proposed
operation. A cash flow projection should also be submitted, showing monthly
projections of the first year and an annual projection for the second and third
year. Current 1992 Gross Rall Freight Revenues are shown in Exhibit "A",

The financlal plan should explain the assumptions upon which the
projectlons are based. A descriptlon of the method of financing antlclpated for
the rolling stock or other equipment needed to provide the proposed levels of
service Is requested. Liability Insurance coverage limits of $5,000,000 per
occurrence is required on the lines of rallroad and the premiums for this
coverage should be Included In the financlal plan.

C. JEBMS AND CONDITIONS OF PROPQSALS

1. Responsa Date: To bs consldered, all proposers must notify the
LCRA of their intention to respond to the RFP within two (2) weeks after recelpt.
The complete proposal must arrlve af the LCRA's office on or prior to 4:30 PM,
Aprll 15, 1993, The LCHA cannot be responsible for delay in the mail, but
postmarks on or prior to April 13, 1893 will be consldered to be timely.

2. Term of Coniraci: It is anticipated that as a result of the RFP process, .
and subseguent negotlations, the LCRA will eriter lifto an operating contract
with the party selected. The term of the contract will be for a period of between
“one (1) to five (5) years. ' .

3. Relectlon: The LCRA raserves the right to reject any or all proposals
recelvad In response to this raquest. The LCRA reserves the right to negotlate
with any partles desmed capable of best meeting the LCRA's requirements.
The LCRA assures all proposers that avery proposal will be serlously

considerad before any or all are rejected:

LTS

4. Format: Each proposal must be submitted In ten (10) coples to the
LCRA at its offics, Proposers are not to distribute proposals elsewhere.
Proposals must be slighed by an offlcer of the flrm properly authorized to bind
the firm to provisions of iis proposal. An affldavit aftesting to this fact must be
Included. The proposal must state that It will remain valld for at least one
hundred eighty (180) days. The contents of the proposal of the successful
operator may become.the basls for contraciual obligations If a contract Is
negotlated and consummated. The.business plan, as required by this RFP,
must be included and submiited with the proposal,

5. Interview: Proposers who submit proposals may be required to
present themselves for.an Interview, or Interviews, ai which time they would

offer oral prasentations of their proposal to the LCRA or its representatives.
Such presentations would be Intended to provide an opportunity for the

10
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proposer to clarify fis/her proposal, to insure mutual understanding, and to
clarlfy the LCRA's Interests. The LCRA or lis represeniatives will schedule any
such Interviews,

6. Prime Proposer Responsibilities: The selected proposer will be

required to assume responsibility for all services offered In his/her proposal
whether or not they are produced by them or a subcontractor, The LCRA will
consider the selected proposer the sols point of contact with regard to
contractual maiters,

7. Disclosure of Proposal Confents: All Information provided in the
proposal will be held In as much confidence as legally possible. All materials
submitted will become the property of the LCRA and may be returned only at the
LCRA's optlon. Proposals submittéd to the LCRA may be reviewed and
evaluated by persons other than competing proposers, such as consultants at
the directlon of the LCRA. Tha LORA reserves the right to utllize any and all
concepts presented by the proposer. The selection or rejection of the proposal
does not affect the LCRA's right ta. negotlate the optimum contract with the
optimum proposer,

If a proposer deslres any Information submitted not be released to the
Inublic, It must be specified and must set forth credible reasons why such
nformation should not be released. The LCRA will respect any such request to
the extent that it Is legally required to do so as an Authority, but the LCRA
cannot guarantee the public disclosure process can protect all such information.

8. Approvals: Proposers that Intend to sesk exemption from specliic
provislons of the Interstate Commerce Act must note which provisions they will
seek to be exempted from. Proposers must also disclose any and all other
api?rovgls and consents they may require in order to operate these lines of
raliroad. =

_ 9. Supplomental Informaflon: Prospective proposers seeking additional
information or clarfflcation should contact the LCRA clearly stating the matter or
matlers requiring clarification, Any.subsiantive Information so provided will be
provided to all parties on record raguesting the RFP if the LCRA determines that
the Information Is vital to the prepzration of the proposal. The LCRA reserves
the exclusive right to deigrming-whiat is substantive information. Should it
appear from requests for Information that a pre-proposal conference would be
beneficlal, all partles requesting the RFP will be notified of the time and place.

10. Address and Contact for LCBA: The RFP Is Issued by the
Lackawanna County Rallfoaid Authority (LCRA) and all proposals should be
mailed to: "Lawrence G. Malski, Executive Diractor & Gensral Counsel,
Lackawanna County Rallroad Autherity, 701 Wyoming Avenue, Scranton, PA
18509 - Phone Number 717-963-6676, FAX Number 717-963-6718, All contact
with the Authority regarding this RFR or the proposal to be submitted should be
made with the aforemantioned representative of the LCRA.

11
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11. LCRA may require on site Inspection visits of proposer’s other
operating raif facilities,

VI, CRITERIA FOR SELECTION

A, All proposals submiited will be reviewed and analyzed by the LCRA
assisted by representatives of other groups and consultants as designated by
the LCRA.

B. The following selection criterla will be used in the following priority
sequence:

1.5&%

The proposer‘must demonstrate the requislte professional
background, exiaarience and qualifications to satisfy the
requirements of assured safe and raliable continued
operatlon and marketing on the LCRA owned rall lines. A
comparative statlstical analysis and evaluation of
proposer’s current rail operations and marketing programs
will be performed by the LCRA, Examples of new rail using
Industries located on proposer’s lines will be reviewed,

Interviews with shippers, government agencies, rallroads,

+ «x . . and other parties will be conducted to svaluate the
proposer’s record In operatlons and marketing
performance, -

e

LCRA may perform site Inspections of proposers other lines
of raliroad dpérated in order to ascertain the valldity and
credibility of proposers marketing, operations and
malntenance qualifications. This criteria must be
addressed In the operating, markefing and flnanclal plans
submiited In the proposal.

A multi-digeipline management/employee organization Is a
key cilterla {6 a successful operation, A description and
evidence of & successiul management “team" and Its ability
to work with LCRA and other entities such as the
Steamtown Natlonal Historlc Site Is vital to a successful
operation of the LCRA owned lines of railroad. :

A full description of the malntenance levels (FRA Class) and
malntenance programs employed in the proposers other

12
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lines of railroad must be provided., These maintenance
programs must detall manpower, materlals, and equipment
utilized on frack and facility programs over the last 3 years
and any speclal programs such as Installation of new track
work or facliities to encourage new industrial development
on the proposers lines of rallroad.

The proposer must provide dstalls of federal and state grant
progrdms utilized on proposers lines of rallroad over the
past three years.

Proposer must also demonstrate qualifications and
experlence In the malntenance of automatic signal
protection and In locomotive and rolfing stock repalr and
maintenance.

A description of any and all tourlst/excursion service
passenger operations operated by proposer In the last
three yéars iiiust be provided. The marketing and
administration invelved In these activities should also be
detalled Includinig desciiption of any spaclal events or other
programs that the proposer has been Invelved In relating to
excurslon/tourist passenger operations.

13
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EXHIBIT "A"

1892 Revenue Carloads

Scranton to Carbondale Rail Line - 1510
Scranton to Mt. Pocono Rall Line - 666

1992 Gross Revenues

Scranton to Carbondale Rail Line - $598,159,81
Scranton to Mt. Pocono Rail Line - $231,052.00

1992 Average Gross Rail Frelght Income per Car

Scranton to Carbondale Rail Line - $396.13/car
Scranton to Mt. Pocono Rail Line - $346.92/car
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EXHIBIT "B" .

- A i ; ‘.'___..

THIS AGREEMENT made this 26th day of August, 1993 by and
between the Lackawanna County Railroad Authority (LCRA) and the (ABCD)

FWITNESSETH

WHEREAS, the LCRA owns a line of rallroad known as the Scranton to
Carbondale Branch between M.P. 196.8 and M.P. 174.59 which was purchased
from the Delaware and Hudson Raliway Corporatlon In 1985; and

WHEREAS, the LCRA owns a line of rallroad kriown as the Scranton to
Mt. Pocono Branch betwaen M.P, 134 and M.P, 101 and the. Brady Lead Track
which was purchased from the Ciiy of Scranton, Steamtown Foundation and
Conrall In 1991; and

WHEREAS, the LCRA has selected the proposal of ABCD to operate
and provide rall frelght service on thess lines of rallroad for the bansfit of
shippers and communities.

I NOW, THEREFORE, the parties Intending fo be legally bound agree as
follows:

AGREEMENT

T Use of the Lines of Rallroad,

L.CRA hereby agrées to provide ABCD access to and use of the lines of
railroad which shall Include, but not be limited to property of every kind and
description, real, personal and mixed, Including the right-of-way, roadbed,
tracks, track matarials, slgnals, and other facllitles, and appurtenances located
In the County of Lackawanna, Wayne and Monros in the ommonwealth of
Pennsylvania as Is more-fully deseribed in Appendix A, ABCD shall have the
fight o use the lines of ral lroad. for-exclusive railroad frelght service and fo
establish, operate and mainialh freight rall sewvice thereon during the term of
this Agreement, or any extenslon, or renewal thereof, subject to the terms and
conditions hereinafter contalned. This Agreement shall not be consiruad as
conveying any ownership Interest to ABGD. LCRA reserves the right to award
andicontract for passeriger service operations on the lines of rallroad with other
parties. :

2. Term. ' .
The term of this Operating Agreement shallbe ____ () years from the
effective date hereof unless terminated prior therefo In accordance with the

provisions of this Agreement,
Provided that: i
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(i) ABGD shall not be In default of any of its obligations
hereunder; .

{iiy  LCRA shall continue to own the lines of railroad:

(i)  ABCD shall have the right, after giving written
notica te LCRA at Ieast 180 days pilor to the
explration date of'the Initlal term or any renewal
tevm thereof, fo terminate this Agreement or, to
request a renéwal term of this Agrsement;

(lv)  LCRAwill have the optlon fo extend the existing
contract for another term upon ninety (90) days
written notice ABCD prior to August 28,19 .

(A)  Commencing on ABCD's operation and continuing through the
term of thls agreement, unless renegotiated pursuant to the terms of Section 16
of this Agreement, ABCD will pay LCRA ten (10%) percent of all ABCD rail
frelght operafing revenues on a monthly basis for the use of the lines of railroad.

(B)  ABCD shall also pay and discharge, on or before the last day on
which payment may be made without penalty or Interest, any tax, assessment,
charge for public uiilities, excise, license and permit fees, and other
governmental Impositions and charges which shall or may during the term
hereof be charged, lald, assessed, imposed, become due and payable, become
a llen upon, or arising.in connaction with the use or operation of the lines of
railroad for frelght service. -ABCD shall have-the right to coniest any such taxes
or other charges by appropiiate lsgal proceedings, conducted af Its own
oxpense, providing the ABCD shall furnish to LCRA a surety bond or other
security satlsfactory to cover the amount of the contested item or items, with
:n}{erest and penalty for the perlod which such proceedings may be expacted to
a 9! . '

‘ (C) ABCD shall also pay, on or before the last day on which payment
may be made without penalfy or Interest, all trackage rights fees or payments,
all Interchange agresment fees or Ppayments, all track lease fees or payments,
and any and all other fees or tpaymenls arising from or in connection with the
coiTmrén carrier obligations of providing frelght service on the lines of the
rallroad. '

. ABCD has Inspected the Jines of rallroad and accepts the same "as Is,
where ls." LCRA makes-no représentation or warranty as to the physical
condition of the lines of rallroad 6t the condition of legal title (other than for
rallroad purposes), ABCD- shall malntain and return the lines of rallroad to the
LCRA In no less than FRA CLASS | condifion on the Scranton to Carbondale
line of rallroad and on the Brady Lead Track and no less than FRA Class ||
condition on the Scranton fo Mt: Pocone line of railroad.
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5. Provision of Additional

ABCD shall be responsible for providing all equipment and facllities
requlred for operation of the lines of rallroad and not part of the premises
provided hereunder, Such equipment and facllities shall include, but shall not
pe limited to, locomotives, rolling stock, malntsnance equipment, office spacs, a
public unloading facility anél such other facilities and equipment as are required
1o provide rall frelght service over the lines of rallroad as contemplated by this
Agresmant, Both paries agree ihat a public unloading facility Is necessary for
operation of freight service on the lines of rallroad, ABCD agrees {0 cause such
a facllity to be constructed at its own expense and {o amontize the cost thereof
over the contract perlod.

ABCD agrees that It will at all times during the continuancs of this
Agreement:

(A)  Pay all charges herein requested to be pald by the LCRA under
Paragraph 3 at such time as the same are due and payable;

(B)  Operate frelght service In accordance with all federal, state, and
local requirements and shall be responsible for obtalning all governmental
approvals, authorizations, franchises, licenses and permlits as may be
prerequisite to the rendsring of.such service; .

(C)  Observe and comply with any and all fequirements of the
constituted public authorifles and with all federal, state and local statutes,
ordinances, regulations and standards applicable to ABCD or its use of the
lines of rallroad; '

(D) Malntaln and operate at Its own expense the lines of railroad,
Including any structures or related facllities located thereon in good operating
condition and repair In a manner consistent with sound, accepted engineering
principles and malintain the frack {o FRA CLASS | Standards on the Scranton fo
Carbondale line of rallroad and the Brady Lead Track and to FRA Class ||
Standards on the Scranton {0 M. Pocono line of rellroad or to such higher
standards should additional funds become available to the LLCRA to upgrade
track {o a higher standard; ‘

+ (E) Repalror replace at its own expense, any ralls, tles and other
ltems of track structures of slg nallng equipment as may be necessary to keep
the lines of railroad In good operafinig condition. In the event of any such
replacement at the expense of ABCD the new property shall become the
property of LCRA;

(F)  Operate frelght service on the lines of railroad at such lsvels, and

at such frequency to be aceeptable to LCRA and the shippers and receivers of
rall fraight now or to be located on the lines of rallroad;
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(@)  Fully indemnify, defend and hold harmless LCRA, Its officers,
agents, smployass, successors and asslgns, from and agalnst all claims, suits,
actlons or judgmenis, based upon or arsing out of damags, Injuries or dsath to
persons or property causad by the negligence of ABCD or lis agents,
amployees, guests, Invitees, conirécters, suppllers of matedals, or furnishers of
services In the use and occupancy of the property and fines of rallroad or D&H
or Conrail property by the ABCD;

" (H) Be liable, defend and indemniiy the LCRA for any damages, harm
of injury to the lines of rallroad or D&H or Conrail property caused by the
negllgence of the ABCD, lis agents or employees;

(1) Malintain a policy or policles of liability insuranca to Insure itsslf
against liabliity for injury or damage to peisons and property, which policies will
be in the minimum amounts set fqrih below:

LIMITS
For all claims $5,000,000
per occurrsnce,
$25,000 deductible;

()  Eederal Employer's Liability Act Covered by blanket

policy noted in (i);

U]

- (il Cargo Legal'Lability . Coveréd by blifiket
policy noted In (i);
(iv)  Eorelan Roliing Stock Covered by blanket
. . policy noted In (i);
(v)  Automoblle Liabllity *" Covered by blanket

policy noted in (j).

(J)  Cause LCRA to be pamed as an additional named Insured under
each such policy and fuinish LCRA with appropriaie certificates of such
insurance which shall specifically'state that the insurance company shall furnish
to LCRA at least thirty (30) days notice of any lapse or material change In such
insurancs;

(K)  Peacefully deliver up and surrender possession of the lines of
railroad to LCRA at the éxpiration or othar tarmination of this Agreement;

(L)  Provide tinencumbered minimum working capital of fifty thousand |
($50,000) dollars;

(M)  Provide and malntaln In escrow a reserve of twenty-five thousand
($25,000) dollars at all times In addition to the minimum working capital
requirements of this secilon for the purpose of payment of Hlability claims not
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otherwise covered by insurance. The escrow may be reduced upon written
approval by LCRA. Any withdrawal from escrow by ABCD for payment of claims
shall be matched by an equal degosit by ABCD within thirty (30) days thereatfter;

(N) ABCD shall be permjiiied only by wiltten LCRA approval, to
remove, replace, or relay elemsnts of the frack or structures on the lines of
rallroad in the interest of cost and/or operating afficiency, provided that a
continuous and useful, rall transpprtation facility Is maintained. Improvements
made by ABCD to the track, right of way, structures or related facilities shall
become the properly of LCRA:

(O)  ABCD shall allow officers of LCRA the opportuntiy to Inspect any
portion of the lines of rallroad including permission to rﬁie any and all trains
operataed by ABCD. '

(P)  ABCD will perform marketing and sales programs for the lines of
rallroad in order to increase the number of carloads per year on the lines of -
rallroad.

(Q)  On the 26th day of August of each.year this agresment is In effect,
ABCD shall provide LCRA with the following information: (1) a complate list of
the names and addressss of all employees of ABCD, (2) a complets list of the
names and addresses of all officers and directors of ABCD, and (3) a complete
list of the names and addresses of all stockholders in ABCD and the total
number of shares owned by each stockholdsr,

(R)  ABCD hereby covenanis and agreas to provide one hundred
twenty (120) days written notice of any proposed change in stock ownarship
which would change control of thg ABCD. Upon receipt of such notice to LCRA,
LCRA shall have the right to terminate the operating contract with ABCD upon
thirty (30) days written notice to ABCD.

7. Bestilgtions.
ABCD further agraeas that it-will not;

(A)  Occupy the lines of rallroad in any way or for any purpose
unrelated to the oparation of tha iines of raliroad;

(B)  Assign, mortgage, bledge or encumber the lines of railroad, or any
part thereof or assign its obligation under this Agreement without prior written
consent of LCRA; or !

(C)  Handle hazardous, texic or noxlous commodities without requlisite
inistit:lr]ar;ge and wiltten approval of the LCRA which will not be unreasonably
withheld.
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8. Relaflonship between ABCD and LCRA.

Tha ABCD and LCRA shall meet at loast monthly to review and discuss
revenue, costs, operatlons, marketing, maintenance and service problems.,
ABCD shall inform the LCRA and affected shippers of any major action or event
related 1o the lines of rallroad which may affect rall frelght service o those
shippers as soon as such action or event is known to ABCD. The LCRA will
inform ABCD of any probleriis or concerns related to the rail freight service.

. ABCD [s a private corporation and Is an Independent contractor and is not an

- agent of the LCRA. Whenever a written approval is required by ABCD from
LCRA, the slgnature of the Executive Director wlil sufilce to validate such writtsn
approval. The LCRA will conduct an annual parformance audit of marketing,
operating, maintenance and other functions performed by the ABCD.

LCRA shall receive any and all rents arlsing from any leases of non-
operating propertles presently outstanding or o be negotiated on any cFortlon of
the lines of railroad gnd any renewals thereof, Including, but not limited to, rents,
license fees, and other revenues pald by any party occupying a portion of the
lines of rallroad including bt not limited to rentals and fees for plpe and wire
crossings, utllity crossings and occupations, signboards, platform locatlons,
driveways, storage facllitlés, side tracks, parking lots, water rights, land rents,
building rents and water tank rents, among. other things. LCRA shall collect
such monles as they become due. LCRA will determine which properiles are ...
- classiisd &s non-operating properties.

~10. Road Crossings.

During the term of this Agreement or any renewal thereof, ABCD shall
assume and be responsible for any obligation flowing to LCRA as a result of
obligations formetly assigned to D&H or Conrall, or which may be Imposed
under the provislons of Pennsylvanla Public Utllity laws and any orders Issued
thereunder with respect to crossings of the lines of rallroad by public highways,
bridges or utilitles.

11.

If the lines'of railroad, or any portion thereof, are condemned or taken by
any compstent authority for public use, the award for payment of damages
resulting therefrom, or any amount pald in settlement thereof, shall be paid to
and retained by LCRA, except as herelnaitar provided, [f the entire lines of
rallroad are faken or such substantlal part thereof as shall materlally impair or
Interfere with ABCD's proper use and enjoyment thereof, this Agreement shall
automatically terminate as of the date of the faking. If only such portion of the
lines of rallroad is taken as shall not materially impair or interfere with the
ABCD's proper use and enjoyment thereof, this Agreement shall continue In full
force and effect, and all piodaads of the condemnation award or payment shall
first be used by LCRA as maly be requlred for the restoration of the lines of
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' rallroad in such a manner as will shable the continuing operation thereof by the
ABCD as hersinabove provided,

12. Default,

If during the term of this Agreement there shall oceur any of the following
avents (“"Events of Default’):

: (A) ABCD shall fall to pay any payments or fees provided for In this
Agreement at such times as they are dus and payable;

(B) ABCD shadll fall to perform any of its other obligations hereunder,
and shall not cure such default within thirty (30) days after written notice thereof
shall have been given to ABCD by LCRA or If such default cannot be cured
within such period, shall not commence to curs within such period and
thereafter diligently proceed to complete the same;

(C) ABCD makes an assignmant for the benefit of the creditors or files a
voluntary petition under any bankruptey or Insolvency law or Is adjudicated as
bankrupt or Insolvent in voluntary or Involuntary procsedings or sesks

reorganization or recelvership, or similar rellef, or

(D) A prbceedlng against ABCD seeking reorganization or receivership
gr,slmilar relief is not dismissed or vacated or stayed on appeal wiihin sixty (60)
ays; ;

' .méfnt'ailn or operate the liries of railroad in accordance
with the terms of this Agresment of falls to conduct its operation In a manner
consistent with generally actepted rallroad safety practices;

(E) ABCD fails to

(F) Any conduct of its operations In such a manner so as {0 commit
intentional waste of the lines of railroad;

" (G) Falls to discharge any claims or liens for materals and services for
which ABCD becomes obligated while providing freigh rail fransportation
service under this Agdreerment, théh and at any time thereafter while such Event
of Default Is continuing arid ias not been cured by ABCD within thirty (30) days
after notification by the LERA of such event, the LCRA may in addltion {o Iis
other remedies at law or ddjuity, or ‘as provided for in this Agreement, by notice to
ABCD specifying the Event of Default, terminate this Agreement,

LCRA of any of its ramedias or aetions against ABCD for rent and all other sums
due at the time of terminatidn of this Agreement, nor shall any actlon for
operating fess, breach of cévenant or resort to any other remediss for recovery
of operating fess he deemed or construed a walver of the right to obtaln
possession of the lines of rallroad,
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14. Fallure of Cure Default,

[t ABCD shall fall to perform any of its obligations hereunder and shall fall
to cure any default upon the giving of wiliten notice and upon the time perlod
spacliled In this Agreement or if ABCD shall not commencs o comply within
such perlod and thereafier complete with dus diligenca, LCRA shall have the
right, but not the obligation and In addition to all other remedles it may have
hereunder, upon twanty-four hours written notles to ABCD to undertake the
periormance of such obllgations and obtaln reimbursement form ABCD thereof.

15, Emﬂmrufl _ :
Costs.

In any case of termination, each party shall bear its own expenses of
termination,

16. Benegotiation,

Either party shall have the right to request renegotlation of this
Agreement upon ninety (90) days' written notlce to the other party. When notice
of such request Is served upon the-other party, It shall specify the changes
requested. Upon fallure o retich agreement, elther party may request
arbitration pursuant to Séction 23 or ferminate the Agreement, During any
perlod of negotiation, all.existing terms shall remain in force. Any changes
agreed upon will be retroactive to ninety (90) days from the date of this Notice
for Renegotiation, ... ... . . B

17. Walver.

Any waiver by elther aity under this Agreement or any breach by any
other parly shall not effect similar rights subsequently arlsing nor operate as a
waiver of subsequent breaches of the same or simllar kinds nor as a waiver of

......

the clause or conditlon ufider which sald right arose or sald breach occtirrad.

18. Notice.

Notice provided for herein shall be sufficient If sent by certified mall,
postage prepald, as follows:

To the LCRA at:
Lackawanna Gounty Railroad Authority
701 Wyoming Avenue
Scranton, PA 18509
ATTN: Executive Divector

To the ABCD at:

or such other address as sither party may, from time to time designate to the
other In writing.
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19, Regulatory Ageney.

(A) This Agreement Is subject to the orders, iules and regulations
of appropriate regulatory authoritiss having Jurisdiction over ABCD.

(B) If any portion of this Agreement is determined to be unduly
burdensome by such authorli , the parties shall make such modifications as
may be necessary or reasonable. - .

20, Access fo Records.

(A) ABCD agrees to maintain and make available monthly carload
and interchange records and reporis and such other records and reporis
necessary to permit LCRA to fulﬁf verlfy statements of fraffic, revenus, and
expenditures furnished by ABCD on a monthly basis.

(B) LCRA shall have full access to ihese records and reports
durlng normal business hours upon 48 hours wiitten notice, duly glven to
ABCD.,

(C) ABCD will deliver to LCRA a certlifled public audit of Its
financlal reports to be performed by a ceriifled public auditing firm no later than
June 30, 1994 for the year ending December 31, 1993 and aach year
thereafter. oL : .

21. Force Majeure.

Neither parly hereto shall be held responsible or liable, elther directly or
indirectly, or be deemed in default or breach of this Agresment for any loss,
damage, injury, delay, failure, or iriability to meet all or any portion of lts
commitments hereunder caused by or arlsing from any cause which Is
unavoldable or beyond Its reasonable control, including without limitation, war,
hostilities, invasion, insurrection, riot, the order of any competent civil or military
government, explosion, fire, strikes, lockouts, AAR service orders, actions of
other carrlers which materfally effect ABCD's operations, labor disputes, peils
- of water Including floods; lee, bieakdowns, Acts of God including storms or other
adverse weather conditlons, derailinents, wrecks or other causes of a similar or
dissimilar nature which who ly ér patially prevent the Parties or elther of them
from carrying out the terms. of this Agreement; provided that the Party
experlencing such force majeure or partial force majeure promptly glves to the
other Party writton notles that the disabling effect of such force majeure shall be
eliminated as soon as and to the extent reasonably possible and that each
Party shall have the right {o detérmine and seltle any strike, lockout and labor
dispute in which that Party maly be Involved In its sole discration. In the avent
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suspended by force majeure and cannot be resumed within a reasonable
period of tims, either Parly shall have the right to terminate this Agreement,

22, Labor Conditlons,

If durlng the term of this Agresment or subsequent ronewal thereof, any
labor protective conditlons should be Imposed as a result of an ICC order or
pursuant to the Railway Labor Act, ABCD agrees to fully Indemnify and hold
harmless LCRA from the costs of sald labor protective conditions.

23. Arbifration. ‘

Any claim or controversy-aylsing out of or relating to this Agreement, shall
be settled by arbitration In Scranton, Pennsylvania, In accordance with the
Rules of the American Arbitration Assoclatlon, and judgment upen the award
rendered by the arbitrator or arbitrators may be entered In any court having
jurlsdiction thereof,

This Agreement shall inura to the benefit of and shall be binding upon
the partles hereto and thelr respeciive successors and asslgns. However, this
provision shall not be construad 1o confer on ABCD any right or authority to
.asslgn all or any part of this Agreement without the LCRA's prior consent. -~

25, Entlre. Agreement.

This Agreement contalns the entire Undersianding of the parties with
respect to its subject maiter, No oral statement or prior written matter shall have
any force or effect. The partles hereby acknowledge that they are not relying on
any representations or agreements other than those contained In this
Agreement. This Agreement shall not be modified except by a written
Instrument subscribed by both parties hereto.

26. Severability.

If any term, cavenant, condition or provision (or part thereof) of this
Agreement or the appiication thereof to any person or clrcumstances shall, at
any time or to any extent, be invalid or unenforeeable, the remalnder of this
Agreement or the application of such term or provislon ior remainder thereof) to
persons or clrcumstances other than those as fo whioh It is held invalid or
unenforceabls, shall not: ke affected thereby, and each term, covenant,
condition and provislon of this Agresment shall be valid and be enforced to the
fullest extent permiited by law,

ABCD and LCRA will execute and comply with the non-discrimination
clause attached hereto and Incorporated herein as Appendix B,

10
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28. Applicabls Law,

This Agresment shall be constiued in accordance with the laws of the
Commonweaith of Pennsylvania,

29. Eﬂ%ﬁmmtl@ﬂﬁiﬁﬂdmmmm.

LCRA shall have the option to extend the terms and conditions of this
agreement to any other LCRA owned o acqulred lines of railroad which
connect to these lines of rallroad In order to avoid in whole or in part the
duplication of existing enterprises performed by ABCD serving substantially the

same purposes.

IN WITNESS WHEREOF, the pariles hereto have caused this
Operating Agresment to be executed by themselves or by thelr respective duly
authorized officers as of the ddy and year flrst above written. .

ATTEST LACKAWANNA COUNTY
RAILROAD AUTHORITY

DOMINIC T. SURACE, Secretary ~ EDWIN E. ROGERS. Ghaimman

ATTEST ABCD

11
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DESCRIPTION OF THE SCRANTON TO CARBONDALE RAIL LINE “{APPENDIX. A.:

Parcel 1., A tract, plece or parcel of Jand,
with the buildings and improvements thereon,
gltuate, lying, and belng in rell Township,
the City of .Carhandale, Carbandale Township,
the Boroughs of Mayfield, Jermyn, Archbald,
Jessup, Olyphant, and Dickson City, and the
Clty of Scranton, County of’Lackawanna, and
Commonwealth of Pennsylvanis, containiag a

line of rajlxaoad koown as a port:lon of the

-

Fell Township on the A0rth and two lines ‘
located at Mile post A~191.42 in the City of
Scranton on the squih with the westerly of
sald two lines being located on the north

attached hereto and made a part hereof,

Parcal 2. A tract, piece, or parcel of land,
with the buildings and improvenents thereon,
situvate, lying, and being in the City of
SQrantan;.County-cﬁ Lackawanna, and
Commonwéalth of Pennsylvania, containing g
lne of railroad known as the Vine Strest

the center line of track at Mile Post p-
192.63 as said line is shown on Exhibit VINE,
Sheet Ll.on the south, and being more
particularly described in sald Exhibit vIye,
attached herato and made a part hereor.

Parcel 3, a Eract, piece or pazcel of lang,
with the buildings and improvements thereon,
situate, lying, ang being in the City of
Scranton and the Borough of Moosic, Ceunty of
Lackawanna, and Commonwealth of Pennsylvania,
containing a line of rallroad known ag g

anda a line at right angles to the cepntar Line
of track ia the Borougit of Mccsic on the
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south and beiﬁé mofe-particularly described
in Exhibit NC&I, attached hereto and made a

part hereof,

TOGETHER WITH 213 o
imterest of the Grap

and in and to the v
bridge Crossings of
Erackage ang facili
Exhibits psg, VINE,

EXCEPTING AND RESER

Located ig, Upon, a
described Parcels 1
the right to entar
premises themsalyves

easement, with cros
above, helow and on
described Pagcals 1
of construction, op

£ the right, title, and
NTOR in and to the

cels 1, 2, and 3, above

arious rail, highway, and
Ehe lines of railxoad

ties as shown on’ gaid
and NC&I,

VING to Delaware and

any (D&H), itg SUcCcessors
‘coal £111 and coal fineg
nd undeg the ahovea :
¢ 2, and 3, togethey with
and come Upon said

and/oxr with their
subcoutracturs, With

RESERVING to Delaware andg

Huﬂson:Railway Company, fts SUccessors andg

assigns, thosa drea
diagonal'shading on
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APPENDIX A

DESCRIPTION OF SCRANTON TO MT, POCONO AND
BRADY LEAD AND CHAMBERLAIN LEAD
LINES OF RAILROAD

APPROXIMATELY 0.2 of a mile of the former Conrail Secranton
Branch from Mile Post 134,0 at the D&U Railway right of way line to
Mile Post 133.8 at Cliff Street; and 0.7 of a mile of the Brady :
Indusirial Lead from' Mile Post 0.0 at Cedar Avenue io Mile Post 0.7
being the north abutment of the bridge over Roaring Brook; and 0.6
of a mile of the Brady Industrial Lead between Cliff Street and cedar
Avenue; and 0.5 of a mile of the Chamberlain Lead between CIiff
Street and South Washington Avenue, all in the City of Scranton,
Lackawanna County, Pennsylvania and;

AS FURTHER DESCRIBED AS all that certain line of Railroad, being a
portion of Consolidated Rail Corporation's Scranton Branch identified
as Line Code 6201 in the records of the United States Railway
Association ‘and also being a portion of the former Erie Lackawanna
Railway Company's line of Railroad known as the Erie Lackawanna
Main Line (Line Code 6201) and fusther identified in the Recorder's
Office of Lackawanna County, Pennsylvania in Book 954 at page 346;
and beginning ai about Railroad Mile Post 120.0 in the Township of
Covington, County of Lackawanna and Commonwealth of '
Pennsylvania; and extending thence in a general northwesterly
direction and passing through Covington Township, the Borough of
Moscow, Roaring Brook Township, Borough of Elmhurst, Roaring
Brook Township, Borough of Dunmore and in to the City of Scranton
"to. 2 point of ENDING on the east line of Cliff Street, in said City of
Scranton, County of Lackawanpa and Commonwealth of
Pennsylvania, opposite Railroad Mile Post 133.8, all as indicated by
"PS" on Consolidated Rail Corporation's Case Plan No. 67880, sheets 1
through 14(c), which sheets are the same sheets attached to the
August 13, 1985 Deed between Consolidated Rail Corporation and the
Grantor, and recorded as Deed Book 1145, pages 528 through 545 in
the office aforesaid, and:

AS FURTHER DESCRIBED AS all that certain portion of right of way
and the buildings and improvements, thereon erected, of railroad of
Consolidated Rail Corporation (formerly Erie Lackawanna Railway
Company) known as the Scranton Branch 'and identified as Line Code
6201 in the records of the United States Railway Administration,
situate in the Townships of Coolbaugh, Pocono and Tobyhanna,
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County of Monroe, Pennsylvania; and further identified in the
Monroe County, Pennsylvania Recorder's Office in Desd Book Volume
902 at Page 144, and also situated in the Township of Lehigh, County
of Wayne; and further identified in the Wayne County, Pennsylvania
Recorder's Office in Deed Book 351 ag Page 688; and also situated in
the Townships of Clifton and Covington, County of Lackawanna; and
further identified in the Lackawanna County, Pennsylvania
Recorder's Office in Deed Book 954 at Page 346; and beginning at
Railroad Mile Post 101 in said Township of Coolbaugh, Monroe
County, Pennsylvania and oxtending thence in a general
noxthwesterly direction through Wayne County,” Pennsylvania to the
ENDING at Mile Post 120 in said Township of Covington, Lackawanna
County, Pennsylvania, all as indicated as "PS" on the Grantors Case
Plan No. 68388, sheets 1 through 22 and;

AS FURTHER DESCRIBED AS all that certain property of the Grantor,
located at Mt, Pocono, with the improvements thereon, being
adjacent to Grantor's former line of railroad known as the Scranton
Branch and -identified as Line Code 6201 in the Recorder's Office of
Monroe County in Deed Book Volume 902 at page 144, also formerly
known as the Mt, Pocono Automobile Unloading Terminal, situate
patly in the Townships of Pecono, Tobyhanna and Coolbaugh, County
of Monroe and Commonwealth of Poansylvania, all as indicated by
"PS" on Grantor's Case Plan No. 70139, dated September 4, 1991,
being all that property at said location which lies northwest of said
Scranton Branch and southeast ‘of the westerly edge of the access
road located within said property.
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APPENDIX' B
COMMONREALAT NONDISCRIMINAYION CLAUSE

Foe L
.

During the temu of ihis contrack, Conlractor agrees as follows:

1, Contractor shall nob discriminate agalnst any anploye, applicant fox
ciployuent, indeperdlent contractor, or any other person because of race, color,
religlous creed, ancestrxy, pational origin, age, or sex. Contractor shall take
afElimative action to inswre that applicants are ewployed, and that enployes oxr
agents are treated during ewployment, without regard to their race, color,
religlous creed, ancestry, national origin, age, or sex, Such affimative
action shall include, bub is not Limkted to: cuployment, upyrading, demotion ox
transfer, recruitment or recrultment advertising; layoff or texmination; rates
of pay or othier forws of cawpensabion; and selection for training, Contractox
shall post in conspicuous places, avallable Lo eployes, agents, applicants for
anploynient, and other persons, a notice to be provided by the contracting agency
setting foxth the provisions .of this nondiscrimination clause.

2. Contractor shall, in advertisements or requests for enployment placed
by it or on its behalf, state that all qualified applicants will receive
consideration foxr employment without regard to race, color, religious creed,
ancestry, natlonal oxigin, age, or sex,

3. Contractor shall send each laboy unlon or workers' representative
with which it has a collective bargaining agreeient ox othex contract or
“undexstanding, a notice advising said labor union or workers' representative of
its camitment to this nondiscrimination clause. Similar notice shall be sent.
to every uther soutce ok recruituent regularly utilized by Contractor.

4. 1Lt shall be no defelise,to a finding of nonconpliance with this
nondiscriminatlon clause that Conbractor had delegated sane of its employment.
practices to any unlon, teaining program, or other source OF recruitment which
prevents it fraw meeting its obligations. MHowever, iF the evidence indicates
that the Contractor was not: on notice of the thixd-party discrimination ox nade
a good falth effort to correct ik, such factor shall be considexed in mitigation

o+ in detewmining appropriate sanclions. :

5. Vhere the practices of ‘a unlon ox any training program or other source
of recrullent will result in the exclusion of minority group persons, so that
Contractor will Le unable to west. Lty obligations under this nondiscrimination
clause, Contxactor shall then enploy and £ill vacancies through othex

v nondiscriminatory employment procedures. .o o
6. Contractor shall couply with all state and federal laws prohibiting
discrimination in hixing or employment opportunities. In the event of
Contractor's noncanpliance with the nondiscrimination clause of this contract or
with any such laws, tliis contrach way be temminated or suspended, in whole or in
paxt, and Contractor may be declared temporarily ineligible for furthexr
Department ‘contracts, and other sanctions way be iwposed and yemedies invoked.
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7. Contractor shall. furnish all necessary ewploynent documents jand
records o, and pemmil access to its books, records, and accounts by, ‘the .
conbracting agency and the Office of Mdnistration, Bureay of MEimative
Action, for purposes of Investigation to ascectain copliance with the
provisions of this clause. IFf Contractor does nok possess documents o recoxds
reflecting the necessary inforuation requested, it shall furnish such
information on xeporting foms supplied by the contxacting agency or the Bureau
of Affimmative Action,

8. Contractor shall actively recruit minority subcontractors oxr
subcontractors with substahtial ndnority representation among theiyx employes,

3. Contractor shall jnclude the provisions of this nondiscrimination 2

clause in eveyry subcontract, so that such provisions will ba binding upon each
Subcontractor,

10, Contractor obligations under this clause are limited to the
contwactor's facilities within Pemnsylvania oy, where the contract is for
purchase of good nahufactured outside Of Pemnsylvania, the facilities at which
such goods are actually produced.

. L}
L | . .

g, ’

L Gy . | S ’

i
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FD 35956

READING, BLUE MOUNTAIN NORTHERN RAILROAD COMPANY -
PETITION FOR DECLARATORY ORDER

JOINT REPLY OF PENNSYLVANIA NORTHEAST REGIONAL RAILROAD
AUTHORITY AND SEDA-COG JOINT RAIL AUTHORITY

Exhibit L
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TO: Interested Rail Operators

FROM: Monroe County Railroad Authority

DATE: March 10, 1994

SUBJECT:  Request for Proposals and Qualifications to Operate

a 17 mile line of railroad between Mi, Pocono and Analomink,
Penngylvania.

The Montoe County, Railroad Authorify, heteinafter the MCRA. hereby requests

proposals and qualifications from potential rail operators fo provide designated
common cartier rail operations over the aforementioned line of raileoad in Northeastern
Pennsylvania.
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REQUEST FOR
PROPOSALS AND QUALIFICATIONS
FROM THE
MONROE COUNTY RAILROAD AUTHORITY
TO OPERATE A
LINE OF RAILROAD
BETWEEN
MT. POCONO AND ANALOMINE, PENNSYLVANIA

MARCH 10, 1994
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1. BACKGROUND AND OVERVIEW

The Monroe County Railroad Authority (MCRA) acquited the 17 mile Mt
Pocono to Analomink rail fine from Conrail in Janvary, 1994, The rail line has been
out of setvice since approximately 1980 and no carloads have moved on this rail line
since that titne,

The line of railroad beging at MP101 and ends at MP84.6. The rail line is the
former DL & W mainline and predominately cofisists of 131/132 yails and grades of
1.5 per cent

The primary and most heavily weighted criteria to be considered in the selection
of the successful operator will be successful previous qualifications and experience in
marketing, operations and maintenance of shortline or regional rail lines,

The most responsive proposer must demonsirate a record of having the ability to

successfully expand and increase fraffic, operations and industiial development on
shortline or regional lines of railroad.
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I, REQUIREMENTS OF PROPOSAL

A, GENERAL REQUIREMENTS: The following general information is
required in all proposals,

1. The full and cosrect legal name and principle address of the
proposer.

2. Date of the prospective operator's incorporation, or organization,
and the name of the political authority (state) under which it was incorporated or
organized. If the proposer is a partnesship, association, or other form of prganization
other than a private corporation, a full description of the organization including namtes
of its officers must be furnished, If proposer has ever entered receivership, filed for
reorganization or bankruptey, the proposer must provide any and all defails of such
event to MCRA.

3. Narue, title, address and teleplione number of the person who can
answer questions regarding the proposal with authority for the prospective operatot.,

4. Proposers with previoug railvoad experience must provide finaneial
and operating information relating to rail freight tervice provided by the proposer. This
information must include:

a) For each of the last three (3) yca{'s_. areport of
catloadings on the other lines of vailroad operated
by proposer broken down by shippet:

b) For each of the last three (3) ysars, financial statements
of the propaoser, includingbalance sheets, income statemexs,
and statement of cash flows and requived footnotes tor all,

5. New ventures with no financial history nmsgl state their source of
financing and submit evidence of the availability of that financing, If the source of
financing is to be personal assets of the proposer, personal financial statements and
income tax retums for the past three (3) calendar years must be submitted,

B. SUBMISSION OF A COMPREHENSIVE PLAN: A Comprehensive

Business Plan must be submitted based on the assumption of start of operations on
Maxch 1, 1994 with projections for three (3) years from that date.
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Subimission of a Comprehensive Plan, continued

The three (3) components of the Business Plart ave as follows:
1. Marketing Plan

A projection of annual revenues and traftic in tenns of carloadings is
required. A general deseription of the steps proposed to be taken by the proposer fo
assure atiraction of new traffic is requested, covering the three (3) year period, with
emphasis on the first year.

In preparing the Marketing Plan, the proposer should describe the
approach they would take to increase carfoadings, specifically the personnel and their
qualifications should be detailed. Also, an analysis of how this matketing approach has
worked on proposes’s other rail lines should be detailed in terms of caroads generated
thereon., This Plan should also describe the procedures fo be used fo encourage and
foster incustiial development on the lines of railroad in otder to successtully expand
and increase the traffic base thereon.

2. Operating Plan

This should consist of a general description of the proposer's operating
~plans, including service schedule, locorotive and rolling stock type and availability,
personne] assighments, maintenance of way and maintenance of facilities capability, car
leasing arrangements, derailment clearing and repair capability, grade crossing
protection equipment maintenance, and repair capability, and security on the lines of
railroad,
\ A

In addition to describing frgight operations, the proposer must desciibe
plans to perform other services such as car storage, car repair, car leasing, passenger
excursions or other setvices which will generate additional revenues. Revenues and
expenses from such activities must be projected and included in the financial plan, The
operating plan should also include the names, titles and resumes of executive
personnel, operating and supesvisory personnel, maintenance personnel, and othess
who will be engaged in the operation. Include the personnel's education and experience
that would be pestitient in the operation and management of the lines of railroad.

The proposer must provide evidence of excursion passenger irain
operations experience over the last three (3) years with detailed description of

passengers canried and fypes of equipment owned and used and a description of
excursion frain operations.

==
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COperating Plan, continued

The ability fo work closely with and have a professional relationship
with conneocting railroads, shippers, and government entities is a vital component of
successful operations and the MCRA may contact the proposer's connecting railroads,
the proposet’s shippers, government agencies and other sources 1o analyze and evaluate
the component.

3. Financial Plan

A financial plan must be submitled consisting of pro form balance
sheets and income statements for each of the first three (3) years of proposed
operation. A cash flow projection should also be submitted, showing monthly
projections of the first vear and an anrwal projection for the second and third vear.

The financial plan should explain the assumptions upon which the
projections are based. A description of the method of financing anticipated for the
rolling stock or other equipment needed fo provide the proposed levels of service is
requested.  Liability insurance coverage Huts of 35,000,000 per occurrence is
required on the fines of railroad and the premiurns for this coverage should he included
in the tinancial plan,

C. TERMS AND CONDITIONS OF PROPOSALS -

1. Response Dafe: To be considered, all Proposers must notify the MCRA of
their intention to respond to the RFP within one (1) week after receipt. The complete
proposal must arrive at the MCRA'S office on or prior to 4:30 PM, April 8,1994, The
MCRA cannot be responsible for delay in the mail, but postmarks on or prios to
April 7,, 1994 will be considered fo be timely.

3. Term of Contract: It is anticipated that ag a result of the RFP process and
gubsequent negotiations, the MCRA will enter into an operating contract with the party
selected. The term of the contract will be for a petiod of between oo (1) to five (5)
years.

3, Rejection: The MCRA reserves the right to teject any or all proposals
received in response to this request. The MCRA reserves the right to negotiate with
any partics deemed capable of best miecting the MCRA's requirements.  The MCRA
assures all Proposers that every proposal will be seriously considered before any or all
are rejected.
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Tenms and Conditions of Proposal. continued

4. Format: Each proposal must be submitted in ten (10} copies to the MCRA at
its office. Proposers are not to distribute proposals elsewhere, Proposals must be
sigied by an officer of the firm properly authotized 1o bind the firm to provisions of its
proposal. An affidavit atlesting {o this fact must be included. The proposal must state
that it will remain valid for at least one hundred eighty (180) days. The contents of the
proposal of the successful opetator may become the basis for contraciual obligations if
a contract is negotiated and consumumated, The business plan, ag required by this RFP,

st be included and submitted with the proposal,

5. Intervieyw: Proposers who submit proposals may be required to present
themselves for an interviewe, or inferviews, at which time they would offer oral
presentations of their proposal to the MCRA or ils tepresentatives.  Such presentations
would be intended to provide an opportunity for the proposer to clarify his/her
proposal, to insure mutual undevstanding, and to claify the MCRA's inferest. The
MCRA or iis representatives will schedule any such interviews,

6. Prime Proposer Responsibilities: The selected proposer will be requited to
assume responsibility for all serviges offered iy hissher proposal whetler or not they are
produced by them or a subcontractor. The MCRA. will consider the selected propnser
tHe sole point of contact with fegard to confractual matlers,

7. Disclosure of Proposal Contents: Al information provided in the proposal
will be held in as much confidence as legally possible. All materials swbmitted will
become the property of the MCRA, and may be retutned only at the MCRA's option.
Proposals submitted to the MCRA may\be teviewed and evaluated byepersons other
than competing Proposers, such as conswtants at the divection of the MCRA. .The
MCRA reserves the right to uvtilize any and all concepts presenfed by the proposer.
The selection or rejection of the proposal does not affect the MCRA's right to negotiate
the optimum contract with the optimum proposer.

If a proposer desires any information subtmitted not be released to the public, {t
st be specified and must set forth credible reasons why such information should not
be released. The MCRA will respect any such request to the extent that it is legally
required fo do so as an Authority, but the MCRA camnof guarantee the public
disclosure process can protect all such information,

§. Approvals: Proposers that intend fo seek exemption from specific provisions
of the Interstate Conunerce Act must nole which provisions they will seek to be
exermpted fiom. Proposers must also disclose any and all other approvals and consents
they may require in order to operate these lines of railroad.

8-
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Terms and Conditions of Proposals. continued

9. Supplemental Information: Prospective Proposers seeking additional
information or clarification should contact the MCRA clearly stating the matter or
matters requiting clarification.  Any substanfive information so provided will be
provided to all partics on record requesting the RFP if the MCRA. determines that the
information is vital to the prepavation of the proposal. The MCRA reserves the
exclusive right to determine what is substantive information.

10. Address and Contact for MCRA; The RFP is issued by the Monroe County
Railroad Authority (MCRA) and all proposals should be mailed to Robert <. Hay,
Chairitan, Monree County Railvoud Authovity, ®onroe County Courthouse,
Courthouse Square, Stroudsburg, Penusylvania 18360 - Phone Nunmiber:  (717)
§39-8155, Fax Number: (717) 839-1105. Al contact with the Authority regarding
this REP or the proposal to be submitted should be made with the aforementioned
representative of the MCR A,

11, MCRA may requite on-site inspection visits of proposer's other operating
rail facilities,

I CRITERIA FOR SELECTION.

A, All proposals submitted will be reviewed and analyzed by the MCRA assisted
by vepresentatives of other groups and consultants as designated by the MCRA.

B. The following selcciion crif@'a will be used in the following priority
sequence: '

1. EXPERIENCE IN MAREKETING AND OPERATIONS QOF
SHORTLINE OR REGIONAL RATL IINES

The proposer must demonstrate the requisite professional background,
expetience and qualifications to satisfy the requivements of assured safe
and reliable continued operation and marketing on the MCRA owned
rail lines. A comparative statistical analysis and evaluation of the
proposer's cuirent rail operations and marketing programs will be
performed by the MCRA. Examples of new rail using industries
located on proposer's lines will be reviewed,

Interviews with shippers, government agencies, railroads, and other
peLs, g 2! s )
parties will be conducted to evaluate the proposer's recotd in operations
and marketing performance,
-9
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Ciiteria for Selection. continued

MCRA may perform site inspections of Proposers other lines of railroad
operated in order 1o ascertain the validity and credibility of Proposers
marksting, operations and maintenance qualifications. This criteria
must be addressed in the operating, marketing and financial plans
submitted in the proposal.

A pulii-discipline management/employee organization is a key cijteria
to a successfil operation, A description and evidence of a successful
management "team" and its ability fo work with MCRA isvitel 1o a
suceessfinl operation of the MCRA owned lineg of railroad.

2. EXPERIENCE IN MAINTENANCE OF SHORTLINE OR
REGIONATL, RAIL LINES

A full description of the maintenance Jevels (FRA Class) and
mainfenance programs employed in the Proposess other lines of railroad
mrust be provided, These maintenance prograins must detail manpower,
materials, and equipment utilized on track and facility programs ovey the
last three (3) years and any special progrants such as installation of new
frack work or facilitied to encourage new industrial development ont the - )
Proposers lines of railroad.

The proposer must provide details of federal and sfate grant programs
utilized on Proposers lites of railtoad over the past three years.

\ A
Proposer must also demonsirate qualifications and experence in the-
maintenance of automatic signal protection and in locomotive and
rolling stock repair and maintenance.

3. EXPERIENCE IN PROVIDING EXCURSION PASSENGER
TRAIN SERVICE OPERATIONS ON SHORTLINE OR REGIONAL |
RATL LINES

A description of any and all tourist/excursion service passenger
operations operated by proposer in the last three (3) years must be
provided. The marketing and administration involved in these activilies
should also be detailed including description of any special events or
other programs that the proposer has been involved in relating fo
excutsion/fourist operations,

~10-
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FD 35956

READING, BLUE MOUNTAIN NORTHERN RAILROAD COMPANY -
PETITION FOR DECLARATORY ORDER

JOINT REPLY OF PENNSYLVANIA NORTHEAST REGIONAL RAILROAD
AUTHORITY AND SEDA-COG JOINT RAIL AUTHORITY

Exhibit M
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INTHE COURT OF COMMON PLEAS OF LACKAWANNA COUNTY
CIVIL DIVISION - LAW

READING, BLUE MOUNTAIN & ; No. 13-06796
NORTHERN RAILROAD :

Plaintiff
\'2

PENNSYLVANIA NORTHEAST
REGIONAL RAIL AUTHORITY and
BOARD OF THE PENNSYLVANIA
NORTHEAST REGIONAL RAIL
AUTHORITY,

Defendants

AMENDED COMPLAINT

Plaintiff Reading, Blue Mountain & Northern Railroad, by and through its counsel,
Frederick J. Fanelli, Esquire, brings this Amended Complaint for injunctive and declaratory
relief and a writ of mandamus against Defendants Pennsylvania Northeast Regional Rail
Authority and the Board of the Pennsylvania Northeast Regional Rail Authority, and in support
thereof, avers as follows:

THE PARTIES

L. Plaintiff Reading, Blue Mountain & Northern Railroad (“RBM&N™) is a
Pennsylvania corporation with a registered office address of 1 Railroad Boulevard, P.O. Box
218, Port Clinton, Pennsylvania, 19549,

2. RBM&N owns rail lines located within Lackawanna County and is bringing this
action as a landowner within the county and as a taxpayer of the Commonwealth of

Pennsylvania, and on behalf of itself and all other taxpayers.
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3. Defendant Pennsylvania Northeast Regional Rail Authority (“PNRRA™) is a
municipal authority formed pursuant to the Municipality Authorities Act of 1945, Act of May 2,
1945, P.L. 382, as amended, now codified at 53 Pa. C.S. §§ 5601 et seq. (2013), located at 280
CIliff Street, Scranton, Lackawanna County, Pennsylvania, 18503.

4, PNRRA is operated by the Defendant Board of the PNRRA (“Board”), which
consists of eight members, four appointed by Lackawanna County and four appointed by Monroe
County, and which holds meetings to conduct the business of the PNRRA, in accordance with its
bylaws.

JURISDICTION AND VENUE

5. Jurisdiction is based on the Pennsylvania Constitution, Article 5, Section 5; and
42 Pa.C.S.A. § 931(a), both of which confer broad original jurisdiction upon the Court of
Common Pleas.

6. Venue in the Lackawanna County Court of Common Pleas is based upon 42
Pa.C.S.A. § 931(c) and Pa.R.C.P. 1006(c)(1), in that the written contract on which this action is
based was entered into in Lackawanna County, and the PNRRA is located within Lackawanna
County, Pennsylvania.

e This Court has jurisdiction over this matter which involves the interpretation and
application of the Municipality Authorities Act (“MAA”), 53 Pa. C.S. §§ 5301 et seq. and the
competitive sealed bidding and proposal provisions for contracts for public works of 62 Pa. C.S.
§ 3901 et seq., rather than the Surface Transportation Board, which routinely declines to exercise
jurisdiction over disputes involving state statutory and contractual matters. See, e.g.,

Lackawanna County Railroad Authority — Acquisition Exemption — F&L Realty. Inc., STB
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[Finance Docket No. 33905, and Delaware-Lackawanna Railroad Co., lnc. - Qperation

Exemption — Lackawanna County Railroad Authority, STB Docket No. 33906 (STB served Oct.

22,2001); Indiana Northeastern Railroad Company — Change in Operators — Branch and St.

Joseph Counties Rail Users Association, Inc., in Branch County, Michigan, STB Finance Docket

No. 33760 (STB served Sept. 1, 1999).

FACTUAL BACKGROUND

8. PNRRA owns nearly 100 miles of rail lines located in Lackawanna, Monroe,
Wayne and Northampton Counties, from Carbondale to Scranton through the Pocono region all
the way to Delaware Water Gap, on which it provides freight service in four counties via a
private common carrier rail operator, under contract to PNRRA.

9. PNRRA was formed for the purpose of acquiring, holding, constructing,
improving, maintaining, operating, owning and leasing, either as a lessor or lessee, rights-of-
way, trackage, sidings and other related rail transport facilities and to accept grants and borrow
money from any authority, corporation or agency of the United States or from the
Commonwealth of Pennsylvania for the purpose of acquiring and preserving rail transport
facilities within the Commonwealth of Pennsylvania.

10.  Asamunicipal agency, PNRRA is subject to the requirements of the Municipality
Authorities Act (“MAA”), 53 Pa. C.S. §§ 5301 et seq. and the competitive sealed bidding and
proposal provisions for contracts for public works of 62 Pa. C.S. § 3901 et seq.

11.  The Delaware-Lackawanna Railroad Company, Inc. (“the DL”) is a Pennsylvania

corporation with a registered business address of Suite 800 Connell Building, 129 North
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Washington Avenue, Scranton, Lackawanna County, Pennsylvania, 18503 and a mailing acddress
of 280 CIlift Street, Scranton, Lackawanna County, Pennsylvania, 18503.

12. On August 27,2010, PNRRA through its Board entered into a contractual
operating agreement witfl the DL (“DL Operating Agreement”), for the DL to operate and
provide rail freight service on railroad lines known as the Carbondale Mainline, the Pocono
Mainline, and the Laurel Line Mainline, including the Minooka Industrial Track. A true and
correct copy of the DL Operating Agreement is attached hereto as Exhibit “A”.

13, The term of the DL Operating Agreement is five years and it expires on August
27,2015, DL Operating Agreement, Ex. A at 2.

14. Ttis believed and therefore averred that PNRRA and its Board did not subject this
operating agreement to a public bidding process as required by the MAA and 62 Pa, C.S. §§
3901 et seq. prior to awarding the operating agreement to DL. In fact, the Board last sought any
type of public bidding for the awarding of the Operating Agreement in 1993. Since 1993, the
Board has not solicited any public bids or Request For Proposals before awarding the Operating
Agreement,

15. On November 6, 2013, RBM&N sent a letter to PNRRA and its Board, asking for
an opportunity to submit a bid to operate their rail lines, in anticipation of the August 27, 2015
expiration of the current DI, Operating Agreement.

16, In that letter, RBM&N stated that it believed that it could offer superior service to
PNRRA than is currently being offered under the existing DL Operating Agreement.

17. Itis believed and therefore averred that in response to RBM&N’s letter, PNRRA,

through its Board, at its next regularly scheduled meeting on November 19, 2013, went into
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gxecutive session to discuss topics currently unknown, The Board emerged from the executive
session and voted to extend the current DL Operating Agreement for an additional tive years,
although the current DL Operating Agreement is not set to expite for another year and a half,

18. It is believed and therefore averred that PNRRA, through its Board, voted to
extend the current DI, Operational Agreement for another five years without any form of
competitive bidding.

19.  Subsequent to the meeting of November 19, 2013, RBMN, through its counsel,
wrote to PNRRA and indicated that RBMN could offer a significant increase in fees paid to
PNRRA if given an opportunity to bid or submit a proposal for the Operating Agreement.

20.  The purpose and intent of the Pennsylvania Legislature in enacting the MMA is to
benefit the people of the Commonwealth by, among other things, increasing their commerce,
health, safety and prosperity, and to permit the authority to benefit the people. 53 Pa. C.S. §
5607(b)(2), (3).

21, One of the powers granted to the Authority in the MMA is the power to enter into
contracts. 53 Pa. C.S. § 5607(d)(13), (14).

22,  PNRRA’s DL Operating Agreement is a contract subject to the requirements of
53 Pa. C.S. § 5614, in that it is a contract for work, including for the maintenance of those lines
in an FRA Class I and Class II condition; for the maintenance of PNRRA’s structures and
related facilities and equipment located on the rail lines; for the repair or replacement of same;
for the provision of working capital as well as a escrowed reserve; for the removal, replacement

or improvement of the track and structures on the railroad lines; for security along the rail lines;
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for marketing and sales work; tor the provision of hirail inspection services; and any other work
provided for in the DL Operating Agreement. DL Operating Agreement, Ex. A.

23. PNRRA’s DL Operating Agreemeunt is a contract subject to the requirements of
62 Pa. C.S. §§ 3901 et seq.

24,  PNRRA’s DL Operating Agreement exceeds $18,500 in value and should have
been subject to competitive bidding pursuant to 53 Pa. C.S. § 5614(a), which provides:

§ 5614. Competition in award of contracts.
(a) Services.

(1) Except as set forth in paragraph (2), all construction,
reconstruction, repair or work of any nature made by an authority
if the entire cost, value or amount, including labor and materials,
exceeds a base amount of § 18,500, subject to adjustment under
subsection (c.1), shall be done only under contract to be entered
into by the authority with the lowest responsible bidder upon proper
terms after public notice asking for competitive bids as provided in
this section.

(2) Paragraph (1) does not apply to construction,
reconstruction, repair or work done by employees of the authority
or by labor supplied under agreement with a Federal or State agency
with supplies and materials purchased as provided in this section.

53 Pa. C.S. § 5614(a) (2013).

25.  To the extent that PNRRA seeks to avoid competitive bidding by asseiting that
the DL Operating Agreement is some sort of “special services” contract, it is noted that there is
nothing unusual, peculiar, or special about providing rail freight contractor services over
properties owned by a different entity.

26.  As opposed to being a “special services” contract, these agreements/contracts are

common. For example, numerous other freight railroads provide services for entities similar to

PNRRA, such as North Shore Railroad over SEDA-COG, C&S and RBM&N Railroad over
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Carbon County, DI, Railroad over PNRRA and Gennessee and Wyoming Railroad over Luzerne

County Redevelopment Authority.

COUNT 1 - INJUNCTION

27.  The averments of paragraphs 1 through 24 are incorporated herein as if set forth at
length.

28. RBM&N has a clear right to equitable relief in having the opportunity to submit a
bid to operate PNRRA’s rail line, which PNRRA has avoided by renewing the DL Operating
Agreement without public notice or seeking other bids, in violation of 53 Pa. C.S. § 5614(a) and
62 Pa. C.S. §§ 3901 et seq.

29.  Aninjunction of PNRRA’s renewal of the DL Operating Agreement is necessary
to avoid an injury that cannot be compensated by damages, in that RBM&N will not have an
opportunity to have its bid considered by PNRRA without an injunction preventing the renewed
contract from becoming effective.

30.  Greater injury will result of the Court does not grant an injunction, than if it does,
because RBM&N will not have the opportunity to have its bid considered if an injunction does
not issue; if this Court issues an injunction, PNRRA, will not suffer any harm and the status quo
will be maintained until PNRRA gives public notice and accepts bids according to the
requirements of 53 Pa. C.S. § 5614(a) and 62 Pa, C.S. §§ 3901 et seq. The current contract does
expire until August 27, 2015, approximately eighteen months from now, giving PNRRA ample

time to accept and consider competitive bids,
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WHEREFORE, Plaintiff Reading, Blue Mountain & Notthern Railroad respectfully
requests that this Court enjoin Defendants Pennsylvania Northeast Regional Railroad Authority
and its Board from acting upon or impletenting the renewal of the existing DI, Operating
Agreement until the Defendant follows the public bidding requirements pursuant to 53 Pa. C.S. §
5614(a) and 62 Pa. C.S. §§ 3901 et seq., and award any other relief that this Court deems just and
proper.

COUNT II - DECLARATORY ACTION

31.  The averments of paragraphs 1 through 28 are incorporated herein as if set forth at

length.,

32, The Declaratory Judgments Act, 42 Pa. C.S. §§ 7531 et seq., provides in part:

Courts of record, within their respective jurisdictions,
shall have power to declare rights, status, and other legal
relations whether or not further relief is or could be claimed.
No action or proceeding shall be open to objection on the
ground that a declaratory judgment or decree is prayed for,
The declaration may be either affirmative or negative in form
and effect, and such declarations shall have the force and effect
of a final judgment or decree.

42 Pa. C.S., § 7532.

33. It also provides:

Any person interested under a deed, will, written contract,
or other writings constituting a contract, or whose rights, status,
or other legal relations are affected by a statute, municipal
ordinance, contract, or franchise, may have determined any
question of construction or validity arising under the instrument,
statute, ordinance, contract, or franchise, and obtain a declaration
of rights, status, or other legal relations thereunder.

42 Pa. C.S. § 7533,
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34, PNRRA is a municipal authority subject to the provisions of the MAA and 62 Pa. C.S.
§§ 3901 et seq.

35. Any contract for the operation of PNRRA’s rail lines must be subjected to a
public bidding process pursuant to 53 Pa. C.S. § 5614(a) and 62 Pa. C.S. §§ 3901 et seq.

36.  Any contract entered into by PNRRA for the operation of its rail lines without
having been subjected to a public competitive bidding process should be declared by this Court
to be null and void.

WHEREFORE, Plaintiff Reading, Blue Mountain & Northern Railroad respectfully
requests that this Court grant relief to Plaintiff and declare that Defendants Pennsylvania
Northeast Regional Railroad Authority and its Board must follow the public notice and
competitive bidding requirements of 53 Pa. C.S. § 5614(a) and 62 Pa. C.S. §§ 3901 et seq. for
the operation of its rail lines, and that any operation agreements entered into by PNRRA and its
Board without having been subjected to the competitive bidding requirements of 53 Pa.C.S. §
5614(a) and 62 Pa. C.S. §§ 3901 et seq. are deemed null and void, and award any other relief that
this Court deems just and proper. .

COUNT III - MANDAMUS

37.  The averments of paragraphs 1 through 34 are incorporated herein as if set forth at
length.

38. RBM&N has a beneficial interest in the competitive bidding process and in
submitting a bid for the right to contract to operate PNRRA’s rail lines that is distinct from the
general public.

39,  PNRRA and its Board are presumed to act and make decisions for the public good.
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4.  The MAA requires PNRRA and its Board to act to the benefit of the public, the
taxpayers. 53 Pa. C.S. § 5607,

41, The MAA requires an authority to use a public competitive bidding process for
service contracts over $18,500 in value. 53 Pa. C.S. § 5614(a).

42.  Despite request by RBM&N to submit a bid for consideration by PNRRA,
PNRRA and its Board rejected RBM&N’s request by renewing the DL Operational Agreement
one and a half years in advance, without soliciting or accepting other alternative bids for the
work.

43.  The renewal of the DL Operational Agreement and the failure to solicit or accept
competitive bids was a violation of RBM&N’s rights as well as a violation of the Board’s duty to
act in the best interests of the public’s welfare,

44,  RBM&N has a clear legal right to submit a bid for the operation of PNRRA’s rail
lines pursuant to 53 Pa. C.S. § 5614(a) and 62 Pa. C.S. §§ 3901 et seq.

45.  PNRRA is subject to and has a duty to following the competitive bidding
requirements of 53 Pa. C.S. § 5614(a) and 62 Pa. C.S. §§ 3901 et seq.

46. A writ of mandamus is required because there is no other appropriate and
adequate remedy.

47.  To the extent that PNRRA’s actions through its Board are discretionary, PNRRA
and its Board acted in an arbitrary or fraudulent manner, or with an erroneous legal basis, and
abused its discretion in failing to follow the competitive bid requirements of 53 Pa. C.S. §
5614(a) and in renewing the DL Operational Agreement without considering other, possibly

better and more competitive, bids.

10
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WHEREFORE, Plaintiff Reading, Blue Mountain & Northern Railvoad respecttully
requests that this Court declare that Defendant Pennsylvania Northeast Regional Railroad
Authority and its Board must follow the public notice and competitive bidding requirements of
53 Pa. C.S. § 5614(a) and 62 Pa. C.S. §§ 3901 et seq. for the operation of its rail lines and that
any operation agreements entered into by PNRRA without having been subjected to the
competitive bidding requirements of 53 Pa.C.S. § 5614(a) and 62 Pa. C.S. §§ 3901 et seq. are

deemed null and void.

Respectfully submitted by:

Ji FANELLI, ESQUIRE
Affogney 1.D. #36672
Fanglli, Evans & Patel, P.C.
fl Necho Allen
0. 1 Mahantongo Street
Pottsville, PA 17901
(570) 622-2455
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READING, BLUE MOUNTAIN &: IN THE COURT OF COMMON PLEAS
NORTHERN RAILROAD, d OF LACKAWANNA COUNTY
Plaintiff

VS,

PENNSYLVANIA NORTHEAST i
REGIONAL RAIL AUTHORITY :
and BOARD OF THE ; CIVIL ACTION
PENNSYLVANIA NORTHEAST :
REGIONAL RAIL AUTHORITY,:
Defendants NO. 13-CIV-6796

-------------------------------------------------------------------------------
.....................................

....................
--------------------------------------------------------------

GEROULO, J.

On May 13, 2015, Plaintiff Reading, Blue Mountain & Northern Railvoad filed
an Emergency Application for a Preliminary Injunction, and Defendants Pennsylvania
Northeast Regional Rail Authority and the Board of the Permnsylvania Northeast
Regional Rail Authority filed an Answer. On May 13, 2015, the parties appeared
before this court for a hearing on the application and this court heard argument from
both sides and then continued the hearing until May 18, 2015 in order for the patties to
submit briefs. On May 18, 2015, the defendants filed a brief’ the plaintiff did not file
a brief. A hearing was conducted and this court denied the application fot a
preliminary injunction. On May 29, 2015, the defendant filed a Notice of Appeal of

this court's order to the Commonwealth Court of Pennsylvania. This opinion is filed
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in compliance with Rule 1925(a) of the Pennsylvania Rules of Appellate Procedure,
I. BACKGROUND

The defendant, Pennsylvania Northeast Regional Railroad Authority, is a
municipal authority which owns rail lines in Northeast Pennsylvania for the purpose of
maintaining federal common carrier rail transportation along the rail lines. It and its
predecessors were created in 1982 as a result of private railroads abandoning rail lines
in the area. The defendant has had an operating agreement with the Delaware-
Lackawanna Railroad Company, Inc. (“IDL,”) since 1993 to operate and provide rail
freight services on its lines. The federal Surface Transportation Board has approved
the defendant’s acquisition of the lines and DL’s operation of the lines pursuant to the
Interstate Commerce Commission Termination Act, 49 U.S.C. § 10101 et seq. The
plaintiff, Reading, Blue Mountain & Northern Railroad, is a private for-profit railroad
company which acquired rail lines that run close to some of the defendant’s lines in
1996.

The current operating agreement between the defendants and DL was signed
on August 27, 2010 and expires on August 26, 2015. See Exhibit A to Plaintiff's
Emergency Application for a Preliminary Injunction. The agreement provides that the
defendants have the option to extend the agreement for another tive-year term and
must give 90 days written notice to DL prior to August 27, 2015. 1d. In November
2013, the Board of the Pennsylvania Northeast Regional Railroad Authority voted to
exercise this option and extend the term of the operating agreement for an additional
five years.

On December 23, 2013, the plaintiff filed its initial complaint, and on January
28,2014, filed a First Amended Complaint challenging the operating agreement, The
parties engaged in some discovery, and on December 17, 2014, the plaintiff filed a

Second Amended Complaint. In Count I of its Second Amended Complaint, the
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plaintiff secks a declaratory Jjudgment that the defendants are violating 53 Pa.C.S. §
5607(b)(2) by competing with existing enterprises serving the same purpose and must
refrain from doing so by divestiture of its rail frei ght business, and sale of the rights 1o
freight traffic, and asks the court to declare that the operating agreement with DI, is
void. In Count 11, the plaintiff sceks a declaratory judgment that the defendants have
violated 53 Pa.C.S. § 5614 and 62 Pa.C.S. § 3901 by entering into an operating
agreement without subjecting the operation of the lines to competitive bidding, and
asks the court to declare that the current operating agreement with DL is null and void.
The defendants have filed preliminary objections to the Second Amended Complaint,
which are currently pending before Judge Braxton, asserting federal preemption,
failure to state a cause of action on which relief can be granted and lack of subject
matter jurisdiction because of the failure to join DL, as an indispensable party.

On May 13, 2015, the plaintiff filed and presented this court with its
Emergency Application for Preliminary Injunction, asking this court to enjoin the
defendants from signing any extension of the current operating agreement until the
merits of the controversy are decided, and to order that the current operating
agreement remain in place until that time. The court heard argument from both sides
and continued the hearing until May 18, 2015 for the parties to file briefs supporting
their positions. The hearing was concluded on May 18,2015 and the court denied the
request for a preliminary injunction. On May 29, 201 5, the plaintiff filed this appeal
to the Commonwealth Court,

II. DISCUSSION
A. Plaintiff’s Application

The plaintiff has not submitted a brief to this court as requested, but in its

Application for the preliminary injunction argues: (1) in a situation like this where a

plaintiff is seeking to require the defendant to comply with a statute, irreparable harm
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1s presumed; (2) if' a municipality is enjoined from entering into a public contract, the
court can require the existing contract to continue in place; (3) the plaintiff is likely to
succeed on the merits and the ri ght to relief is clear since the operating agreement is a
contract for work and thus subject lo the bidding requirements of 53 Pa.C.§, § 5614
and 62 Pa.C.S. § 3901 and the Surface Transportation Board does not require any
particular qualifications when seeking authorization to be a frei ght rail operator; (4)
the plaintiff has a clear right to relief in having the opportunity to submit a bid to
operate the rail lines which the defendants have avoided by voting to renew the
operating agreement with DL to the detriment of the taxpayers of I.ackawanna
County; (5) the plaintiff has a clear right to relief becausc the defondants are directly
engaging in competition with a privatc enterprise in violation of 53 Pa.C'.S. §
3607(b)(2); (6) greater injury will result if the courl does not grant the preliminary
injunction since the plaintiff and other railroads will not have the opportunity to have
their bids considered for five more years and the defendants will continue to violate
the law and the taxpayers will lose out on the opportunity for increased revenue; and
(7) DL is obligated to continue to provide rail service until it is authorized by the
Surface Transportation Board to discontinue operations even if the current operatin g
agreement expires, so rail service will not be affected by an injunction, no harm will
be suffered and the status quo will be maintained.

At the hearing, plaintiff's counsel argued that granting a preliminary injunction
would not adversely affect the public interest because under federal rules, DL as the
current rail provider is mandated to continue to provide service and would have no
choice but to continue to operate even if the current contract expires. He argued that
the defendants conceded that DI, might drop their insurance or things to that eftect,
but the shippers along the rail wil] be provided service. He argued that before DL

could abandon the lines it would have to get permission from the federal authorities
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and that would not be granted, He argued that there is irreparable injury here because
a violation of competitive bidding requirements constitutes itreparable harm, as do
statutory violations. He argued that federal preemption is not an issue because the
judge handling the undetlying case denied the defendants’ preliminary objection to the
tirst complaint when they raised this issue and the federal govermmnent does not get
involved in issues of awards of contracts or contract disputes. He argued that there is
greater injury in refusing to grant the injunction because the defendants and DL have
had a contract since 1993 and it will continue ad infinitum without competitive
bidding in violation of the law, He argued that if the injunction is not granted then the
court would be sanctioning the ongoing violation of state law. He argued that if the
injunction is not granted, and the operating agreement is extended for another five
years, if the plaintiff prevails in the underlying lawsuit, it would have no way to force
DL off the line since the state court does not have that authority, only the tederal
government does, and the plaintiff would have to file proceedings in federal court to
get them off the line. The plaintiff’s attorney also argued that to resolve this, he had
proposed that the defendants and DL extend the contract with a proviso that if after
final judicial determination, the plaintift prevails on the merits, the contract would
terminate within six months and DL would abandon within six months but the
defendants would nat agree to this settlement.

B. Defendant’s Response

In their brief, the defendants respond that the plaintiff has failed to meet any of
the six elements necessary to issue a preliminary injunction. First, the defendants
assert that the right to relief is not clear, since, as is being litigated in the underlying
case, 53 Pa.C.8. § 5614 and § 5607(b)(2) do not apply to the operating agreement
between the defendants and DL, The defendants provide several arguments to support

this position, including that the operating agreement is a lease rather than a contract
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for construction, public funds are not being expended under the agreement since DI, is
the party expending funds, there cannot be a “lowest possible bidder” for this kind of
contract, the operating agreement is similar to a professional service contract which is
not subject to bidding, the plaintiff came into existence and started competing with the
defendants long after the defendants acquired the lines, and the plaintiff lacks
standing. Second, the defendants assert, as they have in the pending preliminary
objections, that there is not a clear tight to relief since the court lacks subject matter
Jurisdiction because the plaintiff has not juined DL and DL is an indispensible party to
the lawsuit since its rights are being litigated. Third, the defendants assert, as they
have in the pending preliminary objections, that the right to relief is not clear because
the plaintiff's claims are preempled under section 10501(B) of the Interstate
Commerce Commission Termination Act since regulation of rail transportation is
exclusive to the Surface Transportation Board and the relief sought by the plaintiff
would violate this law. Fourth, the defendants assert that the plaintiff cannot
demonstrate immediate and irreparable harm since it has not shown that the state
statutes it claims are being violated apply here, They also argue that the remedy that
the plaintiff is seeking in the underlying lawsuit is to have the operating agreement
declared null and void, but it is asking herc that the contract remain in place if the
igjunclion is granted, so if it succeeds in the underlying suit, the injunction would have
no effect since the plaintiff will be in the same position if the injunction is not granted
and the operating agreement is extended. Thus, the defendants argue that extending
the operating agreement another five years does not negatively affect the plaintiffin
any way. Fifth, the defendants argue that greater injury will occur from granting the
injunction than from denying it since if the operating agreement with DL is not
renewed, there would no longer be an agreement in place and the contract governs

many important tetms, including revenues paid to the defendants by DL;
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indemnification to the defendants; insurance for the protection of the defendants,
shippers using the lines, and the public; and security for the protection of the
defendants, shippers and the public. The defendants assert that this court cannot order
the current operating agreement to remain in place beyond its term particularly in the
absence of DL and that DL would also be harmed if it were required to keep operating
without a contract in place, Sixth, the defendants assert that an injunction would
adversely affect the public interest since if the option to renew the contract is not
exereised, and the plaintiff is not successful in its underlying suit, the defendants will
have Jost the ability to compel the continuation of the contract with DL and the terms
of the contract mentioned above (insurance, indemnification, security) would no
longer be in place. Finally, the defendants assert that the requested injunctive relief
would change the status quo since the status quo is the continued existence of the
operating agreement between the defendants and DI, and if the option to extend the
contract for five years is exercised, the same operating agreement remains in place.

C. Reasons for Court’s Decision

Denial of a preliminary injunction is proper if any one of the six “essential
prerequisites” for granting a preliminary injunction is not satisfied. Summit Towne

Center, Inc, v. Shoe Show of Rocky Mount, Inc., 828 A.2d 995 (Pa. 2003). First, a

party seeking a preliminary injunction must show that it is necessary 10 prevent
immediate and irreparable harm that cannot be adequately compensated by damages.
Second, the party must show that greater injury would result from refusing an
injunction than from granting it, and that issuance of an injunction will not
substantially harm other interested parties. Third, the party must show that the
injunction will properly restore the parties to their status as it existed immediately
prior to the alleged wrongful conduct. Fourth, the party seeking the injunction must

show that the activity it secks to restrain is actionable, that its right to relief is clear,
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and that the wrong is manifest, or in other words, must show that it is likely to prevail
on the merits. Fifth, the party must show that the injunction il seeks is reasonably
suited to abate the offending activity. Finally, the party seeking an injunction must
show that a preliminary injunction will not adversely affect the public interest. Id. at
1001. An injunction that commands the performance of an affirmative act, a
“mandatory injunction,” is the rarest form of injunctive relief and an extreme remedy.

Hoffman v. Steel Valley School District, 107 A.3d 288 (Pa. Comwlth. 2015).

As this court found at the conclusion of the May 18, 2015 hearing, the plaintiff
failed to establish several of these essential prerequisites here. The plaintiff has not
established a clear right to relief. The defendants have made plausible arguments that
the state statutes which the plaintiff claims are being violated do not even apply to the
operating agreement between the defendants and DL, As (he plaintiff’s attorney
acknowledged at the hearing, the federal Surface Transportation Board does have
authority over the rail lines at issue, and has authorized DL to operate the lines on the
defendants’ behalf. In fact, one of the reasons that the plaintiff’s attorney argued that
the injunction is necessary is that if the plaintiff is successful in the under! ying lawsuit,
but the operating agreement is still in place, the plaintift would then have to file a
lawsuit in federal court to stop DI. from operating on the lines. For this court to find
at this carly stage of this case that the defendants and DL do not have a legal right to
the lines and that federal law, which cleatly comes into play here, does not preempt
state law in this case would be premature, particularly since this same issue is pending
before another judge who is considering preliminary objections.

Moreover, the plaintiff is asking this court to order DL, who has not been
named a party to this lawsuit, to continue operating the lines, either without an
operating agreement in place, or for this court to change the existing operating

agreement fo extend the termination date of the agreement indefinitely. When
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declaratory relief is sought, as it is in this case, all persons who have any interest
which would be affected by the declaratory action must be made parties to the lawsuit

or the court lacks subject matter jurisdiction. City of Philadelphia v. Commonwealth,

838 A.2d 566 (Pa. 2003). This is another issue that the defendants have raised in the
preliminary objections currently pending before Judge Braxton. Because it is not clear
that this court has subjcet matter jurisdiction since an indispensible party has not been
joined, nor that this court has the authority to modify the existing agreement between
DL and the defendants to extend the termination date indefinitely if the operating
agreement were 1o stay in place without DL as a party, the plaintiff's right to relief is
not clear.

The plaintiff has not demonstrated that the injunction is necessary to prevent
immediate and irreparable harm which cannot be compensated by damages. In its
Application, the plaintift is asking this court to enjoin the defendants from exercising
the right to extend the current operating agreement, which expires on August 26, 20135,
for another five years, but at the same time, is asking this court to keep the current
operating agreement in place. The plaintiff is thus acknowledging that there will not
be immediate and irreparable harm if the operating agreement remains in place while
this lawsuit is pending. In fact, the plaintiff’s attorney represented to the court that it
was willing to resolve the matter by keeping the agreement in place through the course
of the lawsuit, but adding a provision to the agreement that if the plaintiff prevailed,
DI would vacate the rail lines within 6 months of such a ruling. Of course, DL is not a
party to this lawsuit so it is not clear that this court could order DL to do anything. In
any event, the plainliff also argued that if the court did not extend the agreement
beyond August 26, 2015, then DL would still have to continue to operate the lines
under federal law even without an operating agreement in place. As discussed below,

this is a risky proposition and unnecessary. The better remedy here is to deny the
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injunction and allow the defendants to exercise the option to extend the existing
operating agreement for another five years. The operating agreement will remain in
place while the lawsuit is pending. If the plaintiff prevails, then the rclief it is seeking
in the underlying suit, to have the operating agreement declared null and void, will
presumably be granted. The plaintiff argued that it would suffer irreparable harm
because it would have to file a lawsuit in federal court to then get DL removed as the
authorized operator of the rail lines. That the plaintiff would have to file suit in
federal court dues not constitute irreparable harm, and, in fact, appears to be
something it would have to do whether the injunction is granted or not, since only the
federal Surface Transportation Board can authorize a different rail operator.

The plaintiff has also failed to show that the injunction will not adversely
affect the public interest, and that grealer injury will occur from refusing the
injunction than from granting it. The plaintiff argued that if the defendant does not
exercise the option to extend the operating agreement beyond August 26, 2015, and
the operating agreement expires, under federal law, DL will still be required to operate
the lines without an operating agreement. As the defendants argued, however, this
would result in an adverse affect to the public interest because the operating agreement
governs much more than just who operates the lines. Among many other
requirements, the agreement also requires DL to pay the delendants a percentage of
operating revenues, fully indemnify the defendants, maintain specific levels of
insurance, maintain a certain level of working capital, provide security, perform
marketing and sales, and take responsibility for public crossings. See Exhibit A to
Plaintiff’s Emergency Application for a Preliminary Injunction. If DI. were to operate
the rail lines without the operating agreement in place, none of this would be required
at great detriment to the defendants, the shippers, the public and public safety. DL’s

rights under the contract would also he unenforceable, so its interests would be
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compromised by an injunction as well. The plaintiff argues (hat greater injury will
result if the court does not grant the preliminary injunction since there will not be
bidding for another five years and taxpayers will lose out on increased revenue, but
also concedes that there will be no bidding unless and until it is successful in its
underlying suit and the operating agreement is declared null and void. Thus, an
injunction at this time will not resolve this alleged injury since DI will remain the
operator of the lines and only the remedy the plaintiff seeks in the underlying lawsuit
would enable bidding,

Finally, denying the injunction maintains the status quo, while granting it
would alter the slatus quo substantially. The plaintiff asks the court to keep the
current operating agreement in place, but prevent the defendants from extending it
beyond August 26, 2015. It is not clear how the court can require the defendants and
DL to contine to operate under an expired contract indefinitely, particularly since DL
is not a party to this lawsuit. To maintain the status quo, the defendants should be
allowed to exercise their option to extend the operating agreement for another five
years. If'the plaintiff prevails in the underlying lawsuit, the agreement will be
declared null and void, but while the lawsuit is pending, DL and the defendants will
continue to operate under the agreement as they have since 1993, It is certainly not
the status quo for DL to operate without an operating agreement in place.

For the foregoing reasons, the plaintiff has failed to establish the elements

necessary to grant the extreme remedy of a preliminary injunction.

BY THE COURT:

ce: Frederick Fanell, Esq.
Jack Stover, sq. 295
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8343 42
ARTTCLES OF INCORPORATICN OF
SEDA-COG JOINT RAIL AUTHORILTY

TO THE SECRETARY OF THE COMMONWEALTH OF PENNSYLVANIA:

In compliance with the provisions of the Municipality
Authorities Act of 1945, approved May 2, 1945, P.L. 382, as amended
and supplemented, the Counties of Centre, Columbia, Montour,
Northumberland and Union political subdivisions under the laws of the
Commonwealth of Pennsylvania, pursuant to an ordinance duly endcted
and ordained by the Board of County Commissioners of said Countxes, be-
ing the municipal authorities of said Counties and published in accor-
dance with the law, hereby certifies that:

1. The name of the Authority shall be the SEA-COG Joint
Rail Authority.

2, The Authority is formed under the Municipality
Authorities Act of 1945, approved May 2, 1945, P.L. 382, as amended
and supplemented.

3. No municipal authority has been organized by the Board

of County Commissioners of said Counties under the Municipality
Authorities Act of 1945, as amended and supplemented, or under the Act
approved June 28, 1935, P.L. 463, as amended and supplemented, and is
in existence in or. for the incorporating munxcxpallty except as
follows:

CENTRE COUNTY

Centre County Solid Waste Authority

Centre County Hospital Authority

Centre County Airport Authority (Jointly between county and
the boroughs of State College and Bellafonte)

Centre County Higher Educatiord Authority

Centre County Housing Authority

Moshannon Valley Vector Control Authority

COLUMBIA COUNTY

Columbia County Redevelopment Authority
Columbia County Housing Authority

MONTOUR COUNTY

Montour County Housing Authority -

Geisinger Mechal.Centet Authority
Montour County IndustrldTvBevelopment Authority

Ty
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8343 424

NORTHUMBERLAND COUNTY

Northumberltand County Industrial Development Authority
Redevelopment Authority of the County of Northumberland
Airport ‘Advisory Board:

Northumberland County Hous1ng Author1ty

S

UNION COUNTY B
Union County Court House Authority

Union County Housing Authority

Union County.Redevelopment Authority

Union County Industrial Development Authority

Union County_ngher Education Facxlxtles Financing Authorzty
Union County Hospital Authority

4, The name of the incorporating municipalities are the
Counties of Centre, Columbia, Montour, Northumberland and Uniom, sit-
uated in the Commonwealth of Pennsylvania, and the names and addresses
of its municipal authorities, being the members of the Board of County

Commissioners are as follows:

CENTRE COUNTY COMMISSIONERS

Commissioner Jaeffrey M. Bower
Commissioner John T. Saylor
Commissioner John Glatz
Centre County Court House
Bellefonte, PA 16823

COLUMBIA COUNTY COMMISSIONERS

Commissioner Willard H. Kile, Sr.
Commissioner Lucille B. Whitmire
Commissioner George H. Gensemer
Columbia County Court House

.P. 9. Box 280

Bloomsburg, PA 17815

MbNTOUR COUNTY COMMISSIONERS

Commisioner Thomas E. Herman
Commissioner Robert P. Burke
Commissioner Edwin R. Kremer
Montour County Court House
29 Mill Street

Danville, PA 17821
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NORTHUMBERLAND COUNTY COMMISSIONERS i 8

S
Ho=
(U%]
TN
D
an

Commissioner James P._Kelley
Commissiouner Charles F. Lewis, Sr.
Commissioner Ned M. Stank
Northumberland County Court House’
Second and Market Streets

Sunbury, PA 17801

UNION COUNTY COMMISSIONERS

‘Commissioner W. Sherman Doebler, II.
Commissioner Robert W.. Donehower
Commissioner Johmn R. Reichley .
Unioa Couaty Court House

St. Louis & Second Streets
Lewisburg, PA 17837

'S5. The following persous, each of whom is either a taxpayer
in, maintains a businesses in or is a citizen of, the Counties, are
hereby appointed members of the Board of the Authorlty with the follow=-

ing terms of office:

TERM
Mark Mitchell, 573 Berkshire Drive, State College, PA 16801 5 yr
Mark Shuey, R.D.5, Box 536, Bellefonte, PA 16823 lyr
Howard McKinnon, Shawnee Heights, Bloomsburg, PA 17815 1 yr

Nicholas Roll, 3120 G. Martzville Road, R.D.3, Berwick, PA 18603 5 yr

Richard Wesnmer, R.D.4, Box 279, Danville, PA 17821 4 yr
Terry Diener, R.D.3, Danvllle, PA 17821 2 yr
Alan Bubb, 313 Packer Street, Sunbury, PA 17801 3yr
John Brenmnan, 1709 Raven Avenue, Shamokin, PA 17872 3yr
Galen R. Reichley, R.D.l, Winfield, PA 17889 4 yr
Richard Sanders, R.D.3, Box 433, Lewisburg, PA 17837 2 yr

6. The incorporating municipalities have retained the right
which exists in the Municipalities Authority Act of 1945, as amended
or supplemented, to approve any plan of the Authority for the making.
of business improvements or providing administrative services.

WITNESS, the due execution of these Articles of
Incorporation on this 287" day of _June 1983.

Gk °°“W%i/

of County

Comy 1ssxog¢f ; Z

( /Cammxssxouer

Commissioners

(COUNTY SEAL)
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ATTEST:

(COUNTY SEAL)

ATTEST:.
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(COUNTY SEAL)
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(COUNTY SEAL)
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8343 44
COUNTY OF COLUMBIA

7 : - G I8 2/ “
vy % m/ﬁ%féz

Chairmad, ‘Board of County
Commissioner

S e . SN (A

Commissioner

e T 2 g LR -
:h'_\‘-\-__f&c -l lrl.(_f- [h)' C’CJ//J/‘ L/‘?M‘T’é

Cottmissioner

COUNTY OF MONTOUR

by:% / M

Chairman, Board of County
Commissioners '

f?/é/ﬁf LT L

“ Commissioner

~ R e 7 ;
éﬁ'g(c iy /C_X..,_, Crparlnp =

Commissioner

COUNTY OF NORTHUMEERLAND

\  Chairhan, Board of Coun
Commissioners

E e _{Q '
é..-"/‘r/-("f"(.; i t:._....- _f/z.,;_

Commissioner”

/fcmmi?sianer’

COUNTY OF ﬂyxon i!_ .
:?Hf:¢§;£2£2%%2(aﬂo ///

Chairman, Board of County
Commissioners

i Commissioner

/‘ -7 S o
//%/;a Al 42
{

ommissioner

e
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SECTION FOUR. The Articles of Incorporation of 'the proposed
Authority, in substantially the form set forth in Section Three of
this ordinance, shall be executed on behalf of the Counties by the
Chairmen of the Board of County Commissioners and the seal of the
Counties shall be affixed thereto and attested by the Chief Clerk, and
such officers are hereby authorized, empowered and directed to do all
the things necessary and appropriate to effect and establish said pro-
posed Authority in conformity with the provisions of the Municipality
Authorities Act of 1945, as amended and supplemented.

SECTION FIVE. 1In accordance with the provisions of Section
4A of said Act it is hereby specified that the projects to be undertak-
en by the proposed Authority are hereby limited and restricted to pro-
jects of the following kind and character:

The Authority may finance, conmstruct or
otherwise acquire, purchase, hold, lease or sub-
lease, either in the capacity of leesee or lessor,
land, rail lines, buildings or other facilities to
be devoted wholly or partially for the operation
of rail lines, for public uses, or for any other
purpose permitted by said Act, whether said pro-
jects are situated in the Counties of Centre,
Columbia, Montour, Northumberland or Union, or
elsewhere in the Commonwealth.

SECTION SIX. The proposed Authority shall not pledge
the credit or the taxing power of the Counties of Centre,
Columbia, Montour, Northumberland, or Union or of any municipal
subdivision thereof for the payment of any indebtedness and
obligation of the proposed Authority, and all such indebtedness
and obligations shall be payable only out of the receipts and
revenues of the proposed Authority from the projects undertaken
by it inm accordance with the provisions of Section Five of this

ordinance.

SECTION SEVEN. All ordinances or resolutions or parts
of either thereof, which are inconsistent herewith, shall be and
the same are hereby repealed to the extent of such inconsistency.

ORDAINED AND ENAGTED into an ordinance on this /6/
of P N 1983,

B T

Ch 1 ¥
tre [/Co nt
ommilsiioher
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I, Vicki L. Bumbarger, Chief Clerk of the Bo_ard of County
Commissioners of Centre County, Pennsylvania, hereby certify that
attached hereto is a true, correct and conformed copy of the Ordinance
signifying the intention of the Board of County Commissioners to
organize a Joint Authority, with the counties of Centre, Columbia,
Montour, Northumberland and Union, setting forth and authorizing the
execution of the Authority's Articles of Incorporation and designating
the project to be undertaken by said Authority, all as duly enacted by
the affirmative vote of a majority of the members of the Board of
County Commissioners at a public meeting held the Lﬁday of

» 1983, and that the Ordinance has now been recorded in

the Minutes of the Board of County Commissioners showing how each

member voted thereon,

IN WITNESS WHEREOF, I have hereunto set my signature as such
official and affixed the seal of Centre County, this Zz day of

s 1983,

Chief Clerk
Board of County Commissioners
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PROOF OF PUBLICATION

State of Pennsylvania
sS.
County of Centre
Bill Welch

e R
..... R R A

ECRRARREEE ......bein
duly sworn according to law, says that he is publisher, editor of Thg

Centre Daily.Times. a daily newspaper of general circulation, having its
plage of business at State College, Centre County, Pennsylvania, and
having been established in the year 1898; that the advertisement, aj

g:'intig copy of which is attached hereto, appeared in said newspaper on
the .

day
that affiant is not interested in the subject matter of thé”n-f;t.i;:e or,

a_dvertisement; that all of the allegations contained herein relative to the
time, place and character of the publication are true.

..... .

of June 1983 """

L R I R

...... BA s e s s e e

L I A TR N S

Sworn and subscribed to before | '

| Commonwealth of Penn

Wbl

i
|

PATRICIA K. REDDINGTON, NOTARY PUBLIC
COLLEGE TOWHSHIP, CEHTRE COUNTY
MY COMMISSION EXPIRES APRIL 21, 1986
lember, Pennsylvars dzsecistion of Notaries

1o ba
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LEGAL NOTICE |
. NOTICE 15 HEREBY GIVEN that

Ihe Board of Commissioners of

the County of Cenire, Pennsyl-'
vania, on June 14, 1883 duly
ted an ordi g

the desire and imention of the
Board of Commissioners ol the*
Cauntx of Centre o orpanize a
Joint Authority with the Counties
of Columbia, Montour, Northum.
berand  and 'Unlon undet  the
‘Municipality Authohtles Act of .
1845, P.L. ;8?, as amended, and |
thal Arlicles of Iacorporation will
be filed with the Secretary of the

éyivsnia
on June 30, 1983, The oftlinance
sels forth the proposed Arlicles
of Incorporation, which, in sub.
stance, spacily the name of the
Authority  shall be “SEDA-COG
Joint Rall Authority,” b
The ordinance also spacifies by
separate section fhat :‘hu prajects
Ken by (he Authorily
are 1o linance. construct of olher-
wise acquite, puichase, hold,
lease or sublaase, sithar in 1he
capacily ol lessoe or lessor, land.
rall lines, buildings " or othor
facilllies to be devoled wholly or
partially for public uses, lor of lor
tavenue producing purposes, or
{or any other purpose permilled |
by sald Act, whether said projecis
be sitvaled In Ihe Counties of
Centre, Columbla, Monatour, Nor-
thumberland and Union, of else-
where in said Commanwealth and
raserva the right In the municipal-
ity which exists-under the Act fo
approve any pian of the Authorit
for Whe purpose ol making busi-
ness improvements or providing
adminisitalive services.

By ‘otder of the Board ol
Commisslonors of the County of
Cenire, PennsEivun{n. B

* GENTRE COUNTY

COMMISSIONERS
Vigki L. Bumbarget
Chiel Clerk

6/22
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PROOF OF PUBLICATION

Commonwealth of Pennsylvania

County of Centre .

crrinrnnee SOBN. R MA1der E8Qe oo , being
duly sworn according to law, says that he is co-editor of The Centre County
Legal Journal, (The official legal newspaper of the 49th Judicial District, Centre
County), baving its place of business at Bellefonte, Centre County, Pa, and
having been established in the year 1959; that the advertisement, a printed copy
of which is attached hereto, appeared in said Legal Journal

that affiant is not interested in the subject matter of the notice or advertse-
ment; that all of the allegations contained herein relative to the time, place and
character of the publication are true.

Sworn and subscribed to before

DARYL F. RIGHTNOUR, NOTARY PIBLIC ~ .«

BELLEFONTE BORO, CENTRE COUNTY :
MY COMMISSION EXPIRES OCT. 4, 1984
Member, Pennsylvania Associalion of Notaries

LEGAL NOTICE

NOTICE IS HEREBY GIVEN that the Board of
Commissioners of the County of Centre, Pennsylvania,
on June 14, 1983, duly enacled an ordinance express-
Ing the desire and intention of the Board of Commis-
sioners of the County of Centre to organize a Joint
Authority with the Countles of Columbia, Montour,
Northumberland and Unlon under the Muniecipality
Authorities Act of 1945, P.L, 382, as amended, and that
Articles of Incorporation will be flled with the
Secretary of the Commonwealth of Pennsylvania on
June 30, 1983, The ordinance sets forth the proposed
Articles of Incorporation, which, in substance, specify
the name of the Autharity shall be "SEDA-COG Joint
Rail Authority."”

The ordinance also specifies by separale section
that the projects to be undertaken by the Authorlity are
to flnance, construct or otherwise acquire, purchase,
hold, lease or sublease, either In the capacily of Jessee
or lessor, land, rail lines, buildinga or other facllities
to be devoted wholly or partlally for public uses, or for

revenue producing purposes, of {or any olher purpose |

permitted by said Acl, whether said projects be
situated in the Counties of Centre, Columbla, Montour,
Northumberland and Unlon, or elsewhere In said Com-
monwealth and reserve the right in the municipality
which exists under the Act lo approve any plan of the
Authority for the purpose of making business Im-
provements or providing administrative services,
By order of the Board of Commissioners of lhe

County of Cantre, Pennsylvania.

CENTRE COUNTY COMMISSIONERS

Vlcki L. Bumbarger

Chie{ Clerk
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STATE OF PENNSYLVANIA
COUNTY OF COLUMBIA

cov.....RPay] R« Everly III |

.7 -NOTICE E
NOTICE IS HEREBY GIVEN .
that the Boaid of Com--
missioners of the County
of Columbia,: Pennsyl-
vonlo, on June 9, 1983,
.duly enacted ‘on ordi-
-nance expressing- the
- desire ‘and -Intention of
the Board .. of Commis-
.sioners of the ‘County. of .
" Columbia "to-‘organize. o
-Joint Authority with the
“Counties of Centre, Mon-
stour, Northumberland
‘and Union under the
Municipality “Authorities."
Act of 1945, P.L, 382, as
‘omended, and that the
Articles of Incorporation |
will be filed with ‘the
Secretory of the Com-
monwealth of Pennsyl-
vanio on June 30, I?B‘:‘i.
The ordinance:sets -forth

~ the proposed ‘Articles of

Incorporation,. which, in
.substance, specify the
nome ol the Authorit

shall " be’ “SEDA-COG’
Joint Rail Authority”.

e , being duly sworn according to lathe ordinance also-speci-

fies by seporate section

says that Berwick Enterprise is a newspaper of general circulation with its princ that the projects-to be

place of business in the Town of Berwick, County of Columbia and State of Pennsyl Authority are to

undertoken br the
inonce,
consiruc! or otherwise

established on the 6th day of April, 1903, and has been published daily (except Sun¢ gcavire, purchase, hoid,

lease or sublease, either

Holidays) continuously in said Town, County and State since the date of its estal |7, 2P of lessee or

hereto attached is a copy of the legal notice or advertisement in the above entit

which appeared in the issue of said newspaperon...........
' June 2}y 19 83

...............................

that the affiant is one of the owners and publishers of said newspaper in which legal

or notice was published; that neither the affiant nor Berwick Enterprise are interes) of Centre, Columbia,
Montour, Northumber.

ject matter of said notice and advertisement, and that all of the allegations in
statement as to time, place, and character of publicatior. are true.

Mmﬂgﬂlf); ommissiopfnpires
BLOOMSBURG COLUMBIA GUUNT‘Y ]
MY COMMISSION FXPIRES JULY b5 1985
Member, Pennsylvania Association of Notaries

............... ... 19....,Ihereby certify that the advertising a
charges amounting to §

And now, . .

fidavit have been paid in full,

......... L S S SRR
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lessor, lond, rall lines,
| buildings or other facili-

fies 1o be devoted wheolly

or partiolly for public
uses, for or for revenue

g roducing purposes, or
,19 52 . exactly as printed a for any other  purpose

permitted by said Act,
a8 whether said projects be
. situated in the Countiés

. land and Union, .or else-

where in said Common-

wealth and Teserve the
/ri?‘ht in the municipality
which exists under the
Act 1o approve any plan
of the Authority for the
- purpose of making busi-

providing administrative
services, i

“By order of the Boord of
Commissioners of the

Pennsylvania,

Attest: Harry R. Faux
Chief Clerk -~

Junet B

e

nd publication

........ for publishing the foregoing notice, and the fee for this af-

R R R N R

“ County of "Columbia,

WILLARD H."KILE, SR.
LUCILLE B, WHITMIRE
GEORGE H. GENSEMER
COLUMBIA COUNTY
COMMISSIONERS

|
lJ

— e —— ——

ness _improvements or :

® e

i



BEFORE THE
SURFACE TRANSPORTATION BOARD

FD 35956

READING, BLUE MOUNTAIN NORTHERN RAILROAD COMPANY -
PETITION FOR DECLARATORY ORDER

JOINT REPLY OF PENNSYLVANIA NORTHEAST REGIONAL RAILROAD
AUTHORITY AND SEDA-COG JOINT RAIL AUTHORITY

Exhibit P
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History — Reading Blue Mountain & Northern Railroad Page 1 of 4

READING BLUE MOUNTAIN &
NORTHERN RAILROAD

HOME ABOUTUS CONTACT BUSINESS DEVELOPMENT

REAL ESTATE CAREERS NEWS PASSENGER

The Reading Blue Mountain and Northern Railroad, with its corporate
headquarters in Port Clinton, is a privately held railroad company serving major
businesses in nine Eastern Pennsylvania counties, (Berks, Bradford, Carbon,
Columbia, Lackawanna, Luzerne, Northumberland, Schuylkill and Wyoming).
The railroad runs about 320 miles from Reading PA to Mehoopany PA and it
also operates the 7 mile rail line from Towanda to Monroeton in Bradford
County. We offer both freight services and passenger excursion operations and
we currently employ over 150 employees.

The company began operations in September of 1983, starting as a 13 mile
short line, operating a state-owned branch line between Hamburg and Temple
PA. Named The Blue Mountain & Reading, we were successful in
rehabilitating the line, and providing service to freight customers. A passenger
excursion business was also developed.

Within a few years, the BM&R took on the operations of 3 more state-owned
branch lines, to provide reliable freight service to many eastern Pennsylvania
Industries.

In December 1990, Conrail was looking to sell off over 150 miles ot branch
lines in the Anthracite Coal Regions. The BM&R took on this challenge, and
expanded the company, changing the name to Reading Blue Mountain and
Northern. Operations began on December 15, 1990.

The first few years saw massive amounts of work to repair the badly neglected
trackage, and to develop a steady pattern of service for the many industries that
relied on rail service.

In July of 1992, Conrail sold some additional track near Hazelton, to serve the
Jeddo Coal Company. This would allow the bulk of all remaining rail
shipments of Anthracite coal to be funneled through Reading. At the same time
RBMN also acquired the connection from East Mahanoy Jct. to Oneida and the
line to Delano from Schuylkill County.

In order to have better control over the supply of empty hopper-cars for coal
shipments, in 1995 RBMN began to purchase a fleet of cars, starting with 265
cars dedicated to Quebec Iron & Titanium Service. By the end of 2013, RBMN

has purchased over 1000 freight cars.
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History — Reading Blue Mountain & Northern Railroad Page 2 of 4

The RBMN had been operating from several former Conrail offices around the
system. In late 1995 these offices were combined into a new corporate
headquarters at Port Clinton.

As Conrail continued their program of spinning off rail lines that did not fit into
its core network, the Reading Blue Mountain & Northern expanded again. In
August of 1996, RBMN acquired a portion of Conrail’s Lehigh Division.
Comprised of over one hundred miles of mostly ex- Lehigh Valley Railroad
trackage, the Lehigh rail line stretches from the southern foot of the Pocono
Mountains at Lehighton through Wilkes-Barre and Scranton and onward to
Wyoming County. To connect its two divisions, RBMN negotiated trackage
rights over the Carbon-County owned |8-mile railroad between Hometown and
Jim Thorpe.

In the fall of 1996 Conrail announced an intention to merge with CSX. After a
fierce fight over the future of Conrail, CSX ultimately agreed to split Conrail
with its main rival, Norfolk Southerm Railway. On June 1, 1999, NS took over
all of the portions of Conrail that connected with RBMN.

To meet the demands of this expanded traffic base, in 2001 RBMN purchased a
tleet of high horsepower six-axle locomotives, and retired some of the older
units that had begun to wear out. RBMN was now entirely an EMD powered
railroad.

In August of 2001, RBMN completed negotiations with NS and Procter &
Gamble to take over exclusive service to P&G’s largest manufacturing facility,
at Mehoopany, PA. Working with NS we were able to provide P&G with an
excellent service and rate package, which ensured that inbound raw material
continued to move by rail.

In November of 2001, RBMN reached an agreement to take over the ownership
of the track within the Crestwood Industrial Park. With this agreement in place,
we were able to guarantee good long-term rail service to the many customers
located there.

Having worked to ensure a steady stream of customer business along our
Lehigh Division, we turned our attention to reaching agreements for the use of
the line as a key transportation corridor. Both Norfolk Southern and Canadian
Pacific were interested in using the Lehigh Line as a north-south corridor for
goods moving from the Northeast and Canada to the New York City market via
Allentown, as well as points south and east of Reading. In June of 2002, we
entered mto a trackage rights agreement with NS, and in August 2002 we
renewed a prior agreement with CP. Combined, these two carriers use the
Lehigh Line to move over eighty thousand carloads a year.

[n the summer of 2002, RBMN began a critical step to enable the direct
physical connection of our two Divisions without the need to run over any
foreign track. In July, we entered into a long-term lease of two abandoned
railroad bridges over the Lehigh River from the Pennsylvania Department of
Conservation and Natural Resources. With that agreement in place, we were
able to turn our attention to restoration of the bridges and rail infrastructure, and
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History — Reading Blue Mountain & Northern Railroad Page 3 of 4

the necessary work along the Lehigh River to connect the railroads. The project
would culminate in the opening of the bridge in November of 2003.

The two Divisions were now connected and the Lehigh Line had a solid
business base from both on-line customers and overhead trackage rights
revenues. RBMN had begun restoring the yard at Penobscot in 2000, which
resulted in an agreement made in May of 2003 to have NS deliver inbound
interchange cars there, allowing greatly improved car cycle time.

By the time RBMN celebrated its twentieth anniversary in the fall of 2003, we
were a very successful shortline. We had built solid traffic bases on both our
Lehigh and Reading Divisions, and we had put in place an excellent operation
with upgraded track, locomotives, and freight cars. We were gaining a
reputation for customer service and attention to detail. Evidence of our
customer focus became clear to all when, in 2002, the rail industry publication
Railway Age chose the Reading Blue Mountain & Northern Ratlroad as
Regional Railroad of the Year. We won the award by creating an innovative
sand/stone backhaul move, which involved three railroads and took thousands
of trucks off the highway. We followed that up in 2004 when we were awarded
a Marketing Award from the NS Agriculture Products Group for our
outstanding business development.

In 2005, RBMN took a big step forward to expand its passenger excursion
business. With the acquisition of the Lehigh Line and the new connections
between Jim Thorpe and the Lehigh River Gorge, RBMN was now positioned
to offer the region a quality tourist attraction. In May of 2005, the Lehigh
Gorge Scenic Railway was born. Every weekend and holiday from May to
Christmas, hundreds of visitors to Juim Thorpe board our passenger coaches for
a ride into the Gorge.

As our operation and business expanded, the need to upgrade facilities grew as
well. In the spring of 2006, we proudly opened our brand new Penobscot Yard
office building.

As RBMN grew, so did its commitment to its employees. Along with regular
pay increases and profit sharing checks, the Company decided to offer its
employees the best health care plan in the region, and with no deductibles!
RBMN also decided to go smoke-free and instituted a policy of not hiring
smokers.

With a solid freight business in hand and a growing passenger operation
underway, Andy Muller decided to begin the renovation of his steam engines.
At the end of 2007, No. 425 was back in service, pulling passenger trains and
occastonally the company Office Car Specials, to take thousands of guests on
steam excursion trips throughout our operating territory.

The RBMN system expanded again in 2009, with the addition of the seven mile
Towanda line near the New York state border. This line is located in the heart
of'the Marcellus Shale region.
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History — Reading Blue Mountain & Northern Railroad Page 4 of 4

In 2011 RBMN again was recognized by Railway Age as Regional Railroad of
the Year for the development of port operations for the export of anthracite
coal.

In 2012 Reading & Northern entered into an agreement with CAN DO to
purchase the rail assets of the Humboldt Industrial Park in Hazleton, the
region's largest rail-served industrial park. Reading & Northern is scheduled to
take over service to Humboldt in 2017 at the latest.

The evolution of the Reading & Northern has been a wonderful ride. You can
keep abreast of the latest RBMN developments by coming to this website, and
by reading our quarterly newsletter.

Thanks for your interest and your support.
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FD 35956

READING, BLUE MOUNTAIN NORTHERN RAILROAD COMPANY -
PETITION FOR DECLARATORY ORDER

JOINT REPLY OF PENNSYLVANIA NORTHEAST REGIONAL RAILROAD
AUTHORITY AND SEDA-COG JOINT RAIL AUTHORITY

Exhibit Q
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DEED

1st April

THIS DEED dated the day of ;, 1985 by

and between:

DELAWARE AND HUDSON RAILWAY COMPANY, a
Delaware corporation, with offices
located at Fifth Street, Watervliet,
New York 12189, hereinafter referred
to as the GRANTOR

and

LACKAWANNA COUNTY RAILROAD AUTHORITY, a
Pennsylvania municipal corporation, with
offices located at Court House Administration
Building, Room 611, 200 Adams Avenue,
Scranton, Pennsylvania 18503, hereinafter
referred to as the GRANTEE.

WITNESSETH, that in consideration of the sum of ONE MILLION
TWO HUNDRED SIXTY THOUSAND and 00/100 ($1,260,000.00) DOLLARS
lawful méney of thé United States, to be paid by the GRANTEE,
the GRANTOR does hereby remise, release, and quitclaim unto the
GRANTEE, ifs successors and assigns forever, all of the'right,
title and interest of the GRANTOR in and to the surface or riéht

of soil only to the following described real property:

Parcel 1. A tract, piece or parcel of land,
with the buildings and improvements thereon,
Situate, lying, and being in Fell Township,
the City of Carbondale, Carbondale Township,
the Boroughs of Mayfield, Jermyn, Archbald,
Jessup, Olyphant, and Dickson City, and the
City of Scranton, County of Lackawanna, and
Commonwealth of Pennsylvania, containing a
line of railrocad known as a portion of the
former main line of Delaware and Hudson
Railway Company and extending between a line
at right angles to the westerly line of this
Parcel 1 and located at Mile Post A-174.59 in
Fell Township on the north and two lines
located at Mile Post A-191.42 in the City of
Scranton on the south with the westerly of
said two lines being located on the north line
of Marion Street and the easterly of said two
lines being loécated in the center line of
Marion Street said- last mentioned line also
being the northerly line of the Vine Street
Branch, all being more particularly described
in ExHibit D&H, attached hereto and made a
part hereof.

81134 s 450
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Parcel 2. A tract, plece, or parcel of land,
with the buildings and improvements thereon,
situate, lying, and being in the City of
Scranton, County of Lackawanna, and
Commonwealth of Pennsylvania, containing a
line of railroad known as the Vine Street
Branch of Delaware and Hudson Rallway Company
and extending between a line located at Mile
Post A-191.42 in the center line of Marion
Street on the north and a line which crosses
" the center line of track at Mile Post A-192.63
as said line is shown on Exhibit VINE, Sheet 1
on the south, and being more particularly
described in said Exhibit VINE, attached
hereto and made a part hereof. ’

Parcel 3. A tract, piece or parcel of land,
with the buildings and improvements thereon,
situate, lying, and being in the City of
Scranton and the Borough of Moosic, County of
Lackawanna, and Commonwealth of Pennsylvania,
containing a line of railroad known as a
portion of the former main line of Delaware
and Hudson Railway Company and extending
between a line located at Mile Post A-191.42,
said line being the north line of Marion
Street, in the City of Scranton on the north
and a line at right angles to the center line
of track in the Borough of Moosic on the south
and being more particularly described in said

Exhibit NC&I, attached hereto and made a part
hereof.

TOGETHER WITH all of the right, title, and
interest of the GRANTOR in and to the
continuous lines of railroad trackage and
facilities extending between the respective
mile posts set-forth respectively in the
descriptions of Parcels 1, 2, and 3, above and
in and to the various rail, highway, and
bridge crossings on the lines of railroad
trackage and facilities as shown on said
Exhibits D&H, Vine, and NC&I.

EXCEPTING AND RESERVING to Delaware and Hudson
Railway Company (D&H), its successors and
assigns (1) all coal fill and coal fines
located in, upon, and under the above
described Parcels 1, 2, and 3, together with
the right to enter and come upon said premises
themselves and/or with their contractors
and/or subcontractors, with equipment, for the
purpose of removing said coal £ill and coal
fines, so long as such entry does not
unreasonably interfere with the use of said
premises by the successors in title of the
said Delaware and Hudson Railway Company and
so long as such entry and removal are.preceded
by reascnable notice to and consultation with
the Chief Engineer of Lackawanna County
Railrocad Authority (LCRA) with respect to any
portion of the said Parcels 1, 2, and 3 to
which title is uninterruptedly held by LCRA
from the date of transfer of title thereto
from D&H to LCRA to the date of such entry and
{2) a longitudinal easement, with crossings

szl 134 pge 451
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where necessary above, below and on the
surface of the above described Parcels 1, 2,
and 3, for purposes of construction, operation
and maintenance of a communications
transmission system or communication
transmission systems subject to the notice and
consultation requirements as immediately set
forth above with regard to any portion of said
Parcels 1, 2, and 3 to which title shall have
uninterruptedly remained in LCRA, as
aforesaid.

ALSO EXCEPTING AND RESERVING to Delaware and
Hudson Railway Company, its successors and
assigns, those areas in Parcel 1 shown by
diagonal shading on Exhibit D&H.

UNDER and SUBJECT, however, to:; .

(1) =zoning requlations and ordinances of
the respective cities, townships,
counties, or other municipalities in
which the above described premises,
and lines of railroad:

(2) any state of facts which an
inspection or an accurate survey
would disclose;

(3) covenants, conditions, easements,
and restrictions of record;

(4) the rights of the public and other
railroad companies, to the use of
any highways, roads, streets,
alleys, bridges, or other public or
private ways which may cross the
premises,~and- lines of railroad,
herein described;

(5) any streams, rivers, creeks, or
waterways passing under, across,
over, or through the premises, and
lines of railroad, herein described;

(6) any pipes, wires, poles, cables,
culverts, drainage courses or
systems, or their appurtenances now
existing and remaining in, on, over,
under, across, and through the
premises, and lines of railroad
herein described, together with the
right to maintain, repair, renew,
replace, use and remove the same;

(7) the rights and obligations of the
GRANTOR, under the orders of the
Pennsylvania Public Utility
Commission (PUC) and any predecessor
commissions, boards, or agencies;

(8) the Agreement of Sale dated December
26, 1984 between the GRANTOR and the

GRANTEE covering the above described
premises, and lines of railroad.

pidld34 s 452
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TO HAVE AND TO HOLD the premises herein granted unto the

GRANTEE, its successors and assigns forever.

NOTICE - "“THIS DOCUMENT DOES NOT SELL, CONVEY, TRANSFER,
INCLUDE OR INSURE THE TITLE TO THE COAL AND RIGHT OF SUPPORT
UNDERNEATH THE SURFACE LAND DESCRIBED OR REFERRED TO HEREIN AND
THE OWNER OR OWNERS OF SUCH COAL MAY HAVE THE COMPLETE LEGAL
RIGHT TO REMOVE ALL OF SUCH COAL AND IN THAT CONNECTION DAMAGE
MAY RESULT TO THE SURFACE OF THE LAND AND ANY HOUSE, BUILDING OR
OTHER STRUCTURE ON OR IN SUCH LAND. THE INCLUSION OF THIS
NOTICE DOES NOT ENLARGE, RESTRICT OR MODIFY ANY LEGAL RIGHTS OR
ESTATES OTHERWISE CREATED, TRANSFERRED, EXCEPTED OR RESERVED BY
THIS INSTRUMENT."™ THIS NOTICE is set forth in the manner
provided in Section 1 of the Act of September 10, 1965, P.L.
505, No. 255 (52 P.S. 1551),

IN WITNESS WHEREOF the GRANTOR hereto has caused this
instrument to be executed by its duly'authorized officer on the

day and year first above written.

ATTEST: . DELAWARE AND HUDSON RAILWAY COMPANY :

P

e T U WPt o
C Tf“"“\-v\,&& bhg BY_(£ v
Assistant Secretaryllr\ Went X

t

STATE OF NEW YORK )

) ss.:
COUNTY OF ALBANY )

On this, the _lst day of April , 1985, before me, a
Notary Public, the undersigned officer, personally appeared

C. R. McKenna + Who acknowledged himself
to be the President of Delaware and

Hudson Railway Company, a corporation, and that he as such

President being authorized to do so,
executed the foregoing instrument for the purposes therein
contained by signing the name of the corporation by himself as

President .
- ELINOR M. oeANIAH . /6 L )\@ML)
“°'a?alﬁ%'%:'%:,jﬁrggyg;@ﬁs;a’“"* —
Comynission &plres-hlﬁfcﬂ‘ﬂ'ili% otary EMbisc

State of New York

841134 mge 453

315



TR
REGISTER AND RECQRDER

31 8EP 17 Pm 1 00 |
MONROE COUNTY, pa,

CASE NO. 70139

TO WHOM IT MAY CONCERN:

I HEREBY CERTIFY THAT BY THE AUTHORITY CONFERRED BY THE
BOARD OF DIRECTORS OF CONSOLIDATED RAIL CORPORATION
(CONRAIL) ON MARCH 18, 1988 TO THE CHAIRMAN AND CHIEF
EXECUTIVE OFFICER TO CONDUCT THE BUSINESS AND AFFAIRS OF THE
' CORPORATION AND TO DELEGATE SUCH AUTHORITY AS HE MAY DEEM
NECESSARY, THE CHAIRMAN, PRESIDENT AND CHIEF EXECUTIVE

e
OFFICER DID DELEGATE ON-MARCH 19, 1991 TO THE SENIOR VICE i

<
PRESIDENT-DEVELOPMENT, WHO ON MAY 23, 1991 REDELEGATED TO &
THE ASSISTANT VICE PRESIDENT-ASSET DEVELOPMENT, AND WHO ON.
JUNE 26, 1991 REDELEGATED TO THE DIRECTOR-REAL ESTATE FIELD
SERVICES AND DIRECTOR-MANAGEMENT SERVICES, OR ANY QF THENM,
THE AUTHORITY TO EXECUTE AND DELIVER ON BEHALF OF CONRAIL
ANY AND ALL DOCUMENTS NECESSARY TO COMPLETE THE SALE OF
41.476 ACRES, MORE OR LESS, OF THE CORPORATION'S PROFPERTY,
FORMERLY KNOWN AS THE MT. POCbNO AUTOMOBILE UNLOADING
TERMINAL, TOGETHER WITH THE IMPROVEMENTS THEREON, IN MT.
POCONO, MONROE COUNTY, PENNSYLVANIA, FOR THE TOTAL ‘ !
CONSIDERATION OF $1.00 TO LACKAWANNA COUNTY RAILROAD

AUTHORITY, OR THE NOMINEE THEREOF.
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THIS INDENTURE, made the |qPday of Smﬁﬁlt«!& in the year of
our Lord One Thousand Nine Hundred and Ninety-one (A.D. 1991)
BETWEEN CONSOLIDATED ﬁAIL CORPORATION, a Corporation of
the Commonwealth of Pennsylvania, having an office at Six
Penn Center Plaza,'Philadelphia, Pennsylvania, 19103,
heréinafter referred to as the Grantor, and LACKAWANNA COUNTY
RAILROAD AUTHORITY, a municipal authority established under
the Pennsylvania Municipal Authorities Act of 1945, having a
mailing address of 701 Wyoming Avenue, Scranton, Pennsylvania
18509, hereinafter referred to.as the Grantee;
WITNESSETH: That the said Grantor, for and in
.consideration of the sum of ONE DOLLAR ($I.00) lawful money
of the United Statéé of America, unto it well and truly paid
by the said Grantee, at or before the sealing and delivery of
these presénts, the receipt whereof is hereby acknowledged,
 has remiseq, released and'quitclaimed and ' by these presents
. does remise, release and quitclaim unto the said Grantee, the
" successors and assigns of the said Grantee, all right, title
and interést,of the said Grantor of, in and to the following

described Premises:

ALL THAT CERTAIN property of the Grantor, located at Mt.
Pocono, with the improvements thereon, being adjacent to
Grantor's former line of railroad known as the Scranton
" Branch and identified as Line Code 6201 in the Recorder's
Office -of Monroe County in Deed Book Volume 902 at page 144,
also formerly known as the Mt. Pocono Automobile Unloading
Terminal, situate partly in the Townships of Pocono,
Tobyhanna and Coolbaugh, County of Monroe and Commonwealth of
Pennsylvania, all as indicated by "pg" on Grantor's Case Plan
No. 70139, dated September 4, 1991, which is attached hereto
and made a part hereof; being further described as follows:

BEING all that property at said location which lies
northwest of said Scranton Branch and southeast of the
westerly edge of the access road lecated within said
. property.

CONTAINING 41.476 acres, more or less, of land.

BEING a part or portion of the 'same premises which
Thomas F. Patton and Ralph S. Tyler, Jr., as Trustees of. the
Property of Erie Lackawanna Railroad Company, Debtor, by
Conveyance Document No. EL-CRC-RP-62, dated March 31, 1976 _
and recorded on October 16, 1978, in the Recorder's Office of
Monroe County, Pennsylvania, in Deed Book Volume 902 at page
139&c., granted and conveyed unto Consolidated Rail
Corporation.
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EXCEPTING AND RESERVING, thereout and therefrom and unto
the said Grantor, its lessees, successors and assigns, .
permanent, perpetual and assignable easements and rights in,
on, under, above, over, across and through the existing
access road, located on the northwesterly portion of the
Premises, as a means of unimpeded and immediate ingress and
egress to and from Grantor's adjoining and adjacent property,

and as indicated by "ER" on the aforementioned Grantor's Case
Plan No. 70139.

UNDER and SUBJECT, however, to any easements or
agreements of record or otherwise affecting the Premises, and
to the state of facts which a personal inspection or accurate
survey would disclose, and to any pipes, wires, fiber optic
lines, poles, cables, culverts, drainage courses or systems
and their appurtenances now existing and remaining in, on,
under, over, across and through the Premises; together with

the right to maintain, repair, renew, replace, use and remove
same. '

THIS INSTRUMENT is executed and delivered by Grantor,
. and is accepted by Grantee, subject to the covenants set
forth below, whi&h shall be deemed part of the consideration
of this conveyance and which shall run with the land and be
binding upon, and inure to the benefit of, the respective
legal representatives, successors and assigns of Grantor and
Grantee. Grantee hereby knowingly, willingly, and
voluntarily waives the benefit of any rule, law, custom, or
statute of the Commonwealth of Pennsylvania now or hereafter
in force with respect to the covenants set forth below.

(1) Grantee shall assume,  and shall indemnify, hold
harmless and defend Grantor from and against, any and all
obligations, responsibilities, losses  and liabilities in
connection with any damage to or loss of any property or any
personal injury to or wrongful death of any person, or any
costs and expensés including costs of remedial action,
containment, clean-up, repair or restoration, and any
assessments, fees, fines, penalties, judgments, awards,
orders and decrees, arising out of or in any way related to
the presence on, in or under the Premises of any hazardous or
contaminating substance, including responsibilities imposed
by any order, judgment or decree of any court or regulatory
agency relating to any hazardous or contaminating substance,
from and after the date of delivery of this deed.

(2) ©Should a claim adverse to the title hereby
quitclaimed be asserted and/or proved, no recourse shall be
had against the Grantor herein. .

(3) As a further consideration for this conveyance,
Grantor shall not, in any way, be liable for any costs or
expenses associated with any maintenance, upkeep, repair,
rehabilitation or renewal of the roadway.

TOGETHER with all and singular the tenements,
hereditaments, improvements and appurtenances thereunto
belonging, or in any wise appertaining and the reversion and
reversions, remainder and remainders, rents, issues and
profits thereof; and all the estate, right, title, interest,
property, claim and demand whatsoever of it, the said Grantor
as well-at law as in equity or otherwise howscever, of, in
and to the same and every part thereof, EXCEPTING and
RESERVING and UNDER and SUBJECT and provided as aforesaid.

TO HAVE AND TO HOLD all and singular the said Premises,
together with the improvements and appurtenances, unto the
Grantee, the successors and assigns of the said Grantee
forever, EXCEPTING and RESERVING and UNDER and SUBJECT and
provided as aforesaid. )
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THE words "Grantor" and "Grantee" used herein shall be
construed as if they read "Grantors" and "Grantees",
respectively, whenever the sense of this instrument so
requires and whether singular or plural, such words shall be
deemed to include at all times:and in all cases the legal
representatives or successors and assigns of the Grantor and
Grantee. .

IN WITNESS WHEREQF, the said Grantor has caused this

3
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Indenture to be signed in its name and.-behalf by its
Director-Management Services duly authorized thereunto a1d
has caused its corporate seal to be hereunto affixed and

attested by its Assistant Secretary the day and year first
above written.

SEALED and DELIVERED . CONSOLIDATED RAIL CORPQRATION
in the presence of us: By:
<th <J, M. Virgini® Ebert, Director-—

Management Services

Attest:

N

COMMONWEALTH OF PENNSYLVANIA

s5S8

— e

COUNTY OF PHILADELPHIA

BEFORE ME, the undersigned, a Notary Public in and for
said Commonwealth. and County, personally appeared M. Vlrglnla
Ebert, as Director-Management Services and

J. D. McGEEHAN its Assistant Secretary, respectively,
of CONSOLIDATED RAIL CORPORATION, and severally acknowledged
the execution of the foregoing Instrument to be the voluntary
‘act and deed of éaid CONSOLIDATED RAIL CORPORATION, and their
. voluntary act and deed as such officers.

WITNESS my hand and notarial seal, this Ig?t*’day

of SL()M A. D. 1991.
,S\d/néﬂ_LJ <}3£uC£%~»ﬁ/[l

Notary Public

N+ Qggl .

- Netary Public
I HEREBY CERTIFY that the "via County

hizy 20,1955
+ correct address of the
~ within-named Grantee is: VT, P 2553 T s

T0! Yogornng M, Staandin , (77 14507

Clnline. Lagner—

on behalf of Grafitee,

My Commissior: ¢

THIS INSTRUMENT PREPARED BY:

Nancy B. Reynolds

Consolidated Rail Corporation
Fifteenth Floor, Six Penn Center
Philadelphia, Pennsylvania 19103

nls

S IRE RIS
RECORDER OF DEEDS
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RECOWDED IN THE OFFICE FOR RECORDING CF DEEDS, ETC.

N MONMAOE COUNTY, PA IN RECORD BOOK VOL l~7.9l+..PAGE..Z.6.§.

v

WITRESS MY HARD AND SEAL OF OFFICE THE ...ovee 17th.... DAY

lg‘“ -.,W;_ W, 'Su‘_blﬂm '
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DEED

CONSOLIDATED RAIL CORPORATION

-to-—

LACKAWANNA COUNTY RAILROAD AUTHORITY

Land situate partly in the
Townships of Pocono, Tobyhanna and
Coolbaugh, County -of Monroe and
Commonwealth of Pennsylvania.

Prep: Descp:
Chkd: Compd :
Apvd:
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DEED

STEAMTOWN FOUNDATION
|‘~UO|

HWON@S&ZZW COUNTY RAILROAD
AUTHORITY

Scranton Branch (Line Code 6201)
from about Railroad Mile Post
101 at Mount Pocono, Monroe
County, Pennsylvania to about
Railroad Mile Post 120.0 at
Moscow, Lackawanna County.

Pennsylvania.

For:

BKAFTAN 687
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THIS INDENTURE, made the 12th day of September in the year of
our Lord One Thousand Nine Hundred and Ninety-One (1991).

BETWEEN STEAMTOWN FOUNDATION, a Pennsylvania nonprofit
corporation, having a mailing address of P.0. Box 234, Scranton,
Pennsylvania, 18501, hereinafter referred to as Grantor, and the
LACKAWANNA COUNTY RATILROAD AUTHORITY, a Pennsylvania municipal
corporation, having an office at 701 Wyoming Avenue, Scraﬁton,
Pennsylvania, 18509, hereinafter referred to as the Grantee;

WITNESSETH: That the said Grantor, for and in consideration
of the sum of ONE DOLLAR ($1.00) lawful money of the United States
of America, unto it well and truly paid by the said Grantee, at or
‘before the sealing ahd delivery of these presents, the receipt
whereof is hereby acknowledged, has remised, released and
quitcla;med and by these presents does remise, release and
quitclaim unto the said Grantee,  the heirs' or successors and
assigns of tﬁe said Grantee} all right, title and interest of the

said Grantor of, .in and to:

ALL THAT CERTAIN portion of right of way and the buildings and
improvements, thereon erected, of railroad of Consolidated Rail
Corporation (formerly Erie Railway company) known as the Scranton
Branch and identified as Line Code 6201 in the records of the
United States Railway Administration, situate in the Townships of
Coolbaugh, Pocono and Tobyhanna, County of Monroe, Pennsylvania;
and further identified in the Monroe County, Pennsylvania
Recorder's Office in Deed Book Volume 902 at Page 144, and also
situated in the Township of Lehigh, County of Wayne; and further
identified in the Wayne County, Pennsylvania Recorder's ‘Office in
Deed Book 351 at Page 688; and also gituated the Townships of
clifton and Covington, County of Lackawanna; and further identified
in the Lackawanna County, Pennsylvania Recorder's Office in Deed
Book 954 at Page 346; and

BEGINNING about at Railroad Mile Post 101 in said Township of
Coolbaugh, Monroe County, Pennsylvania and extending thence in a
general northwesterly direction through Wayne County, Pennsylvania
fo the ENDING at Mile Post 120 in said Township of Covington,.
T,ackawanna County, Pennsylvania, all as indicated by "PS" on the
Grantor's Case Plan No. 68388, sheets 1 through 22, which sheets
are attached hereto and made a part hereof.

BEING the same premises conveyed to The S;eamtown Foundation
for the Preservation of Steam And Railroad Americana by qeed.dated
November 21, 1986 recorded in the Recorder of Deeds Office 1n and
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for Lackawanna County in Deed Book 1188 at Page 386, and in the
Recorder of Deeds Office in and for Wayne County in Deed Book 455
at Page 200, and in the Recorder of Deeds Office in and for Monroe
County in Deed Book 1524, at Page 1085. Steamtown Foundation is
the surviving corporation of the merger between it and The
Steamtown Foundation For the Preservation of Steam And Railroad
Americana pursuant to Articles of Merger filed with the Corporation

Bureau, Department of State, Commonwealth of Pennsylvania on
October 30, 1987.

TOGETHER with a single 1line of railroad track and its
appurtenances and all buildings, bridges and towers and their
appurtenances, between the aforesaid Mile Posts.

UNDER and SUBJECT, however, to (1) whatever rights the public
may have to the use of any roads, alleys, bridges or streets
crossing the premises herein described, (2) any streams, rivers and
creeks passing under,. across oxr through the premises herein
described, (3) any easements or agreements of record or otherwise
affecting the land hereby conveyed, and to the state of facts which
a personal inspection or accurate survey would disclose, and to any
pipes, wires, poles, .cables, culverts, drainage courses or systems
and their appurtenances now existing and remaining in, on, under,
over, across and through the herein -conveyed premises, together
with the right to maintain, repair, renew, replace, use and remove

same, and (4) prior exceptions and reservations in the chain of
title.

THIS INSTRUMENT is executed and delivered by Grantor, and is
accepted by Grantee, subject to the covenants set forth below,
which shall be deemed part of the consideration of this conveyance
and which shall run with the land and be binding upon, and inure to
the benefit of the respective heirs, personal representatives,
successors and assigns of Grantor and Grantee.. .Grantee hereby
knowingly, willingly, voluntarily waives the benefit of any rule,
law, custom, or statute of the commonwealth of Pennsylvania now or
hereafter in force with respect to the covenants set forth below.

(1) No right or means of ingress, egress Or passageway to or
from the land hereinbefore described is hereby granted, expressly
or by implication, and Grantor shall not be liable or obliged to
provide or obtain for Grantee such means of ingress, egress or
passageway.

(2) Should a claim adverse to the title hereby quitclaimed be
asserted and/or proved, no recourse. shall be had against the
Grantor herein.

(3) Said Grantor shall not be liable or obligated tolprovide
for or supply directly or indirectly, for money or otherwise, any
type of utility service to Grantee, even if the premises described
hereinbefore are supplied utility service or serviges from or
through Grantor owned oOr Grantor retained wutility service
facilities at the time said premises are conveyed to Grantee; and
that if Grantor at its sole discretion elects to provide any
utility service or services for money Or otherwise to said premises
during the periocd during which Grantee is ?rranging at Grantee's
own expense for provision of utility service or ger?lces_dlrect
from public utilities, Grantee shall have no continuing right to
use such service or expectation that Grantor must continue to

w373 GSI
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provide it.

(4) Grantee for itself, its successors and assigns, and by
the acceptance and recordation of this Instrument, ‘does hereby
accept all existing and prospective responsibility for removal
and/or restoration costs for any and all railroad bridges and grade
crossings and thelr appurtenances that may be located on those
lines of railroad intended herein to be conveyed to the said
Grantee; and Grantee further covenants and agrees that it will also
assume any obligation and/or responsibility as may have been or may
hereafter be imposed on Grantor by any Public Utility Commission or
any other governmental agency having jurisdiction for any and all
bridge structures and grade crossings and their appurtenances,
including but not limited to the removal, repairing or restoration
of same in accordance with the requirements of said Commission or
other governmental agency, and Grantee further agrees to indemnify,
defend and hold Grantor harmless against all costs, penalties,
expenses, obligations, responsibility and requirements associated
with said bridge structures and grade " crossings and their
appurtenances.

(5) Grantee shall indemnify and defend Grantor against, and
hold Grantor harmless from, all claims, actions, proceedings,
judgments and awards, for death, injury, loss, or damage to any
person or property, brought by any person, firm, corporation, or
governmental entity, caused by, resulting to, arising from, or in
connection with, the active or passive effects or existence of any
physical substance of any nature or character, on, under, or in the
land, water, air, structures, fixtures, or personal property
comprising the land hereinbefore described, from and after the date
of delivery of this deed.

TOGETHER with all and singular the tenements, hereditaments,
and appurtenances thereunto belonging, or in any wise appertaining
and the reversion and reversions, remainder and remainders, rents,
issues and profits thereof; and ‘all the estate, right, title,
interest, property, claim and demand whatscever of it, the said
Grantor as well at law as in equity or otherwise howscever, of, in
and to the same in every part thereof, EXCEPTING and RESERVING and
UNDER and SUBJECT as aforesaid.

TO HAVE AND TO HOLD all and singular the said premises,
together with the appuftenances, unto the Grantee, the heirs or
successors and assigns of the said Grantee forever, EXCEPTING and
RESERVING and UNDER and SUBJECT as aforesaid.

: NOTICE - "THIS DOCUMENT MAY NOT SELL, CONVEY, TRANSFER,
INCLUDE OR INSURE THE TITLE TO THE COAL AND RIGHT OF -SUPPORT
UNDERNEATH THE SURFACE LAND DESCRIBED OR REFERRED TO HEREIN AND THE
OWNER OR OWNERS OF SUCH COAL MAY HAVE THE COMPLETE LEGAL RIGHT TO
REMOVE ALL OF SUCH COAL AND IN THAT CONNECTION DAMAGE MAY RESULT TO
THE SURFACE OF THE LAND AND' ANY HOUSE, BUILDING OR OTHER STRUCTURE
ON OR IN SUCH LAND. THE INCLUSION OF THIS NOTICE DOES NOT ENLARGE,
RESTRICT OR MODIFY ANY LEGAL RIGHTS OR ESTATES OTHERWISE CREATED,
TRANSFERRED, EXCEPTED OR RESERVED BY THIS INSTRUMENT." THIS NOTICE
is set forth in the manner provided in Section 1 of the Act of
September 10, 1965, P.L. 505, No. 255 (52 P.S. 1551) .

THE words "YGrantor" and werantee" used herein sha}l be
construed as if they read werantors"® and "Grantees," respectively,

BookdL373% 690
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whenever the sense of this instrument so requires and whether
singular or plural, such words shall be deemed to include.in all

cases the heirs or successors and assigns of the respective
parties.

THIS indenture is executed in three (3) counterparts for

recording in the Counties of Monroe, Wayne and Lackawanna,
Pennsylvania.

k4 373N 691
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IN WITNESS WHEREOF, the said Grantor has caused this Indenture
to be signed in its name ‘and behalf by its Vice Chairman duly
authorized thereunto and has caused its corporate seal to be
hereunto official and attested by its duly designated Assistant
Secretary the day and year first above written.

SEALED AND DELIVERED STEAMTOWN FOUNDATION
in the presence of us: By:

dohn J.a i, Vice Chairman

Austin Burke, Asst. Secretary

COMMONWEALTH OF PENNSYLVANIA )
COUNTY OF LACKAWANNA ' )

On this A2th day of September, A.D. 1991, before me, the

e )

subscriber,’."“'_q/ﬁm 7f }LQ&&EZ/LO , the undersigned officer,

personally appeared John Luciani, who acknowledged himself to be

Vice Chairman of STEAMTOWN FOUNDATION, a non-profit corporation,

and that he as such Vice Chairman, being authorized to do so,
executed the foregoing instrument for the purposes therein
contained by signing the name of the corporation by himself as

Vice Chairman.

Bk 373N G692
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IN WITNESS WHEREOF, I have hereunto set my hand and official

seal.

e T\t

} Notary/?ubllc

Ran.. = Pulsic
. w&nmr’r'xfsm Exp"esNr.w 14, 1594
I HEREBY CERTIFY that the _Wiermiior, Ponnsyivaria Assocalion of Notaies
correct address of the

within-named Grantee is:

701 Wyoming Ave., Scranton, PA 18509

on behalf of Grantee

ook L3731 633
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DEED

This Deed, made the l?;n\day of September, 1991, between

CITY OF SCRANTON, a municipal corporation organized and
existing under and by virtue of the laws of the
Commonwealth of Pennsylvania, having a mailing address of
Municipal Building, 340 North Washington Avenue,
Scranton, Pennsylvania 18503, hereinafter referred to as

+h
the Grantor,

and

LACKAWANNA COUNTY RAIL AUTHORITY, a municipal authority
organized and existing under and by virtue of the laws of
the Commonwealth of Pennsylvania, having a mailing
address of Lackawanna County‘Administration.Building, 200
Adams Avenue, Scranton, Pennsylvania 18503, hereinafter
referred to as the Grantee,

Witnesseth, that the said Grantor, for and in consideration of
the sum of One ($1.00) Dollar lawful money of the United States of
America, unto it well and truly paid by the said Grantee, at or
before the sealing and delivery of these presents, the receipt
whereof is hereby acknowledged, has remised, release and quitclaim
unto the said Grantee, the heirs or successors and assigns of the
said Grantee, all right, title and interest of the said Grantor of,
in and to:

ALL THAT CERTAIN LINE of - Railroad, being a portion of
consolidated Rail Corporation's Scranton Branch identified as Line
code 6201 in the racords of the United States Railway Association
and also being a portion of the former Erie Lackawanna Railway
Company's line of Railroad known as the Erie Lackawanna Main Line
(Line Code 6201) and further identified in the Recorder's Office of
Lackawanna County, Pennsylvania in Book 954 at page 346; and

BEGINNING at about Railroad Mile Post 120.0 in the Township of
Covington, County of Lackawanna and Commonwealth of Pennsylvania;
and extending thence in a general northwesterly direction and
passing through Covington township, the borough of Moscow, Roaring
Brook Township, Borough of Elmhurst, Roaring Brook Township,
Borough of Dunmore and in to the city of Scranton to a point of
ENDING on the east line of Cliff Street, in said City of Scranton,
County of Lackawanna and Commonwealth of Pennsylvania, opposite
Railroad Mile Post 133.8, all as indicated by "PS" on Consolidated
Rail Corporation's Case Plan No. 67880, sheets 1 through 14(c),
which sheets are the same sheets attached to the August 13, .1985

o3l 47
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Q.

Deed between Consolidated Rail Corxporation and the Grantor, an
recorded as Deed Book 1145, pages 528 through 545 in the offic
aforesaid, and are attached hereto and made a part hereof.

m

THE Southerly property sale line between the East line of
Webster Avenue and the West line of South Washington Avenue is
located equidistant between the North and South receiver tracks and
thence the Southerly property line continues from the West side of
South Washington Avenue to the East side of Cliff Street and is
located equidistant between Yard Track No. 2 and Yard Track No. 3;
these sale lines are further identified ' in Eminent Domain
Proceedings brought against Consolidated Rail Corporation by
Grantor under Docket No. 84-CIV-296 in ' Lackawanna County,
Pennsylvania.

BEING a part or portion of the same premises which Thomas F.
Patton and Ralph S. Tyler, Jr., as Trustees of*the Property of Erie
Lackawanna Railway Company, Debtor, by Conveyance Document No. EL-
CRC-RP-57 dated March 31, 1976 and recorded on September 6, 1978,
in the Recorder's Office of Lackawanna County, Pennsylvania, in
Deed Book 954 at page 340&c., granted. and conveyed the aforesaid
property unto Consolidated Rail Corporation.

AND BEING the same premises conveyed by Consolidated Rail
Corporation to the Grantor herein by deed which deed is dated
August 16, 1985 and recorded in the office aforesaid in Deed Book

. 1145 at page 523. '

UNDER and SUBJECT, however, to (1) whatever rights the public
may have to the use of any roads, alleys, bridges or streets
crossing the premises herein described, (2) any streams, rivers and
creeks passing under, across or ‘through' the premises herein
_described, (3) any easements or agreements of record or otherwise
affecting the land hereby conveyed, and to the state of facts which
a personal inspection or accurate survey would disclose, and to any
pipes, wires, poles, cables, culverts, drainage courses or systems
and their appurtenances now existing and remaining in, on, under,
over, across and through the herein conveyed premises, together
with the right to maintain, repair, renew, replace, use and remove
same, and (4) the terms, conditions, and covenants set forth in
deeds forming the chain of title.

TOGETHER with all and singular the tenements, hereditaments,
and appurtenances thereunto belonging, oOr in any wise appertaining
and the reversion and reversions, remainder and remainders, rents,
issues and profits thereof; and all the estate, right, title,
interest, property, claim and demand whatsoever of it, the said
Grantor as well at law as in equity or otherwise howsoever, of, in
and to the same and every part thereof, EXCEPTING and RESERVING and
UNDER AND SUBJECT as aforesaid. .

2
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TO HAVE AND TO HOLD all and singular the said premises,
together with the appurtenances, unto “the Grantee, the successors
and assignees of the said Grantee forever, EXCEPTING and RESERVING
and UNDER and SUBJECT as aforesaid.

NOTICE - "THIS DOCUMENT MAY NOQOT SELL, CONVEY, TRANSFER,
INCLUDE OR INSURE THE TITLE TO THE COAL AND RIGHT OF SUPPORT
UNDERNEATH THE SURFACE LAND DESCRIBED OR REFERRED TO HEREIN AND THE
OWNER OR OWNERS OF SUCH COAIL MAY HAVE THE COMPLETE LEGAL RIGHT TO
REMOVE ALL OF SUCH COAL AND IN THAT CONNECTION DAMAGE MAY RESULT TO
THE SURFACE OF THE LAND AND ANY HOUSE;, -BUILDING OR OTHER STRUCTURE
ON OR IN SUCH LAND. THE INCLUSION OF THIS NOTICE DOES NOT ENLARGE,
RESTRICT OR MODIFY ANY LEGAL RIGHTS OR ESTATES CTHERWISE CREATED,
TRANSFERRED, EXCEPTED OR RESERVED BY THIS INSTRUMENT." THIS NOTICE
is set forth in the manner provided in Section 1. of the Act of
September 10, 1965, P.L. 505, No. 255 (52 P.S. 1551).

—

3
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IN WITNESS WHEREOQOF, the said Grantor has caused this Deed to
be ?xecuted by its proper officers, and its corporate seal to be
affixed, the day and year first above written.

ATTEST ‘ THE CITY OF SCRANTON
%’M/Z 4 ﬁﬁ@%ﬁ Byo\\/ﬂ/w@? ) QV‘/W
City Clelfk ﬁ/%/ega 74 Mayor =

BY: r@qj) MV&/"

| S£pest Cithy Solicitor

COMMONWEALTH OF PENNSYLVANIA :

COUNTY OF LACKAWANNA ' :

On this i 344 day of September, 1991, before me, a Notary
Public, personally appeared JAMES P. CONNORS, who acknowledged
himself to be the Mayor of the CITY OF SCRANTON, a municipal
corporation, and that he as such officer, being authorized to do
so, executed the foregoing instrument for the purposes therein
contained by signing the name of the corporation by himself as such
officer.

In Witness Whereof, I hereunto set my hand and official seal.
v/
, o) LU

r’]?/ﬂa_/in ) _ M

DOLORES D’ ANICS, Ketary PUblo
Seranton, Lackawanng Gounty
My Oominission Expires JULX 33, 1585

I hereby certify that the precise address of the Grantee is:
Lackawanna County Administration Building, 200 Adams Avenue,
Scranton, Pennsylvania 18503

Attofney for Grantee

4
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Recorded in the offlee fuv Roeerder of Boed ’
in and for Lackawanna County, Pennsylverks

in Deed Book 1377 Puge 645-662 incl.
Witness my hand dnd sadl of ihis ebfles fhe
23rd  gay Oct. A, 40 91
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Recorder of DI@@@ﬁJM R

LACKAWANNA RAILWAY, INC.
—tO—

LACKAWANNA COUNTY RAILROAD AUTHORITY

For: Approximately ©#.2 of a mile of the Scranton Branch from

Mile Post 134.4 to the D&H Railway right of way line to
Mile Post 133.8 at Cliff Street: and - @.7 of a mile of
the Brady Industrial Lead from Mile Post @.@0 at Cedar
Avenue to Mile Post @.7 being the north abutment of the
bridge over Roaring Brook; and also including all
right, title and interest in Scranton Yard Tracks Nos.
3 and 4; and #.6 of a mile of the Brady Industrial Lead
between Cliff Street and Cedar Avenue; and @.5 of a
mile of the Chamberlain Lead between Cliff Street and
South Washington Avenue, all in the City of Scranton,
Lackawanna County, Pennsylvania.
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THIS INDENTURE, made the 15th day of October in the year of
our Lord One Thousand Nine Hundred and Ninety One (A.D. 1991)

BETWEEN LACKAWANNA RAILWAY, INC., a pennsylvania corporation
with offices in Scranton, Lackawanna County, Pennsylvania,
hereinafter "Grantor"

AND

LACKAWANNA COUNTY RAILROAD AUTHORITY, a municipal authority
of the Commonwealth of Pennsylvania, having a mailing address of
791 Wyoming Avenue, Scranton, PA hereinafter "Grantee";

WITNESSETH: That the said Grantor, for and in consideration

of the sum of One Decllarx ($1.0d) lawful money of the United

States of America, unto it well and truly paid by the said
Grantee, at or before the sealing and delivery of these presents,
the receipt whereof is hereby acknowledged, has remised, releaded
and quitclaimed and by these presents does remise, release and
quitclaim unto the said Grantee, the successors and assigns of
‘the said CGrantee, all right, title and interest of the said
Grantor of, in and to the following described Premises:

ALL THAT CERTAIN property of the Grantor, together with all
improvements and track material thereon, including Bridge No. 60
and the bridge over South Washington aVenue, .being those portions
of the lines of railroad known as the Scranton Cluster, situate
in.the City of Scranton, County of Lackawanna and Commonwealth of
pPennsylvania, hereinafter referred to as "Premises" and described
in Exhibit "A" and generally depicted in Exhibit "B" hereof.

TOGETHER with all and singular the tenements, hereditaments,
bridges, track material, and their appurtenances thereunto
belonging, or in any wise appertaining and the reversion and
reversions, remainder and remainders, rents, igsues and profits
thereof: and all the estate, right, title, interest, property,
claim and demand whatsoever of it, the said Grantor as well at
law as in equity or otherwise howsoever, of, in and to the same
and every part thereof, EXCEPTING and RESERVING and UNDER and
SUBJECT and provided as aforesaid. ' ‘ :

70 HAVE AND TO HOLD all and singular the said Premises,
together with the bridges, track material, and their
appurtenances, unto the Grantee, the successors and assigns of he
said Grantee forever, EXCEPTING and RESERVING and UNDER and
SUBJECT and provided as aforesaid.

THE words "Grantor" and "Grantee" used herein shall be
construed as if they read "Grantors" and Grantees", respectively,
whenever the sense of this instrument so requires and whether
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singular or plural, such words shall be deemed to include at all
times and in all cases the legal representatives or successors
and assigns of the Grantor and Grantee.

IN WITNESS WHEREOF, the said Grantor has caused this
Indenture to be signed in its name and behalf by its President
duly authorized thereunto and has caused its corporate seal to be
hereunto affixed and attested by its Secretary the day and year
first above written.

ATTEST : LACKAWANNA RAILWAY, INC.
By:

Qzaihﬁ&wm_fdﬂ(\Fu\
Steven May, Eigﬁéfégt

COMMONWEALTH OF PENNSYLVANIA )
' = S
COUNTY OF LACKAWANNA )

BEFORE ME, the undersigned, a Notary Public in and for said
Commonwealth and County, personally appeared Steven May as

Preside ck nna Railway, Inc. and
its Secretary, respectively, of

LACKAWANNA RAILWAY, INC., and severally acknowledged the
execution of the foregoing Instrument to be the voluntary act and
deed of said LACKAWANNA RAILWAY, INC., and their voluntary act
and deed as such officers. :

WITNESS my hand and notarial seal, this A day of
October A.D. 1991. - - ' p
Notary Public o : |
Y NOTARIAL SE‘»}:} T—
I HEREBY CERTIFY that the OUANILENE 3. ‘L‘Zﬁ:ﬁ?’na County
correct address of the within- méﬁﬁﬁm&mnmmtwﬁmﬁjmwﬁ
named Grantee is: _ e S

7901 Wyoming Avenue, Scranton, PA 18509

on behalf of Grantee

ookl 377N 647
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THIS ]NDENTURE, made the <2/ 7h day of Tnnv ARY

in the year of our Loxd One Thousand Nine Hundred anﬁl Ninety-four
_ (A.D. 1994)

BETWEEN CONSOLIDATED RAIL CORPORATION, a
Corporation of the Commonwealth of Pennsylvama, having an office at
Two Commerce Square, 2001 Market Street, Philadelphia,
Pennsylvania, 19101-1419, hereinafte_r referred to as the Grantor, and
MONROE COUN’]FY RAILROAD AUTHORITY, a Municipal
Authority éstablished under the Pennsylvania Municipal Authorities
Act, having a mailing address of Monroe County Court House,
Stroudsburg, Penhsylvania 18360, hereinafter referred to as the
Grantee; | '

WITNESSETH: That the said Grantor, for and in consideration of
the sum of ONE DOLLAR ($1.00) lawful money of the United States of
America, unto it well and truly paid by the said Grantee, at or before the -
sealmg and delivery of these presents, the receipt whereof is hereby
acknowledged, Grantor has rermsed, released and quitclaimed and by
these presents does remise, release and quitclaim unto the said Grantee,
the heirs or successots and aésigns of the sai_d Grantee, all right, title and
interest of the said Gfﬁntor of, in and to the following described .
Premises:

ALL THAT CERTAIN pioperty of the Grantor, together with all
of the improvements thereon, being a portion of the line of railroad
known as the Scranton Branch and identified as Line Code 6201, situate *
in the County of Monroe and Commonwealth of Pennsylvania, being
~ generally described in Exhibit "A" and generally indicated by "PS" in
" Exhibit "B" hefeof, herein referred to as "Premises".

UNDER and SUBJECT, however, to (1) whatever rights the
public may have to the use of any roads, alleys, bridges or streets
crossing the Premises, (2) any streams, rivers, creeks and water ways

- passing under, across or through the Premises, and (3) any easements or
| agreements of record or otherwise affecting the Premises, and to the
state of facts which a personal inspection or accurate survey would
disclose, and to any pipes, wires, poles, cables, culverts, drainage
courses or systems and their appurtenances now existing and remaining
in, on, under, over, across and through the Premises, together with the

| right to maintain, repair, renew, replace, use and remove same.

THIS INSTRUMENT is executed and delivered by Grantor, and is
-accepted by Grantee, subject to the covenants set forth below, which
*Townships of éasﬁud Barret, Paradise, L

and Coolbaug
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shall be deemed part of the consideration of this conveyance and which

shall run with the land and be binding upon, and inure to the benefit of,
the respective legal representatives, successors and assigns of Grantor
and Grantee. Grantee hereby knowingly, willingly, and voluntarily
waives the benefit of any rule, law, custom, or statute of the

Commonwealth of Pennsylvania now or hereafter in force with respect
- to the covenants set forth below.

. (1) Grantor shall neither be liable or obligated to construct or
-maintain-any fence or similar. structure between the Premises and

adjoining land of Grantor nor shall Grantor be liable or obligated to pay

for any part of the cost or expense of constructing or main taining any
fence or similar structure, and Grantee hereby forever releases Grantor -
from any loss or damage, direct or consequential, that may be caused by

or arise from the lack or failure to maintain any such fence or similar
structure. : '

(2) No right or means of ingress, €gress or passageway to or from
‘the Premises is hereby granted, expressly or by implication, and Grantor

shall not be liable or obliged to provide or obtain for Grantee any such
means of ingress, egress or passageway.

(3) Should a claim adverse to the title héreby quitclaimed be

asserted and/or proved; norecourse shall be had against the Grantor
herein. . .

(4) Grantee by the acceptance of this Instrument, does hereby
accept all existing and prospective responsibility for removal and/or
restoration costs for any and all railroad bridges and grade crossings and
their appurtenances that may-be located on, over or under the Premises;
and Grantee further covenants and agrees that it will also assume any
obligation and/or responsibility as may have been or may hereafter be
imposed on Grantor by any Public Utility Commission or any other
governmental agency having jurisdiction for any and all bridge

structures and grade crossings and their appurtenances, including but not

limited to the removal, repairing or restoration of same in accordance
- with the requirements of said Commission or other governmental

- agency; and Grantee further agrees to indemnify, defend and hold
Grantor harmless against all costs, penalties, expenses, obligations,
responsibility and requirements associated with said bridge structures
. and grade crossings and their appurtenances.

(5) Grantor shall not be liable or obligated to provide for or
supply directly or indirectly, for money or otherwise, any type of utility
service to Grantee, even if the Premises are supplied utility service or
services from or through Grantor owned or Grantor retained utility

_service facilities at the time said Premises are conveyed to Grantee; and
that if Grantor at its sole discretion elects to provide any utility service
or services for money or otherwise to said Premises during the period
during which Grantee is arranging at Grantee's own expense for

2
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~ provision of utility service or services direct from publi¢ utilities,
Grantee shall have rio continuing right o use such service or expectation
that Grantor must continue to provide it. Itis further understood that
Grantee's use of any utilities that are supplied through Grantor's utilities
or billed to Grantor by any public utility for Grantee's use shall be at the
sole cost and expense of Grantee and if Grantee fails to relocate or
arrange for a separation of utility services, Grantor may arrange for a
separation of the utility services at Grantee's sole cost and expense.

TOGETHER with all and singular the tenements, hereditaments,
and appurtenances thereunto belonging, or in any wise appertaining and.

the reversion and reversions, remainder and remainders, rents, issues
and profits thereof; and all the estate, right, title, interest, property, claim
and demand whatsoever of it, the said Grantor as well at law as in equity
or otherwise howsoever, of, in and to the same and every part thereof,
UNDER and SUBJECT and provided as aforesaid.

- TO HAVE AND TO HOLD all and singular the said Premises,
together with the appurtenances, unto the Grantee, the heirs or

successors and assigns of the said Grantee forever, UNDER and
SUBJECT and provided 4s aforesaid.

THE words "Grantor" and "Grantee" used herein shall be
-construed as if they read "Grantors" and "Grantees", respectively,
whenever the sense of this instrument so requires and whether singular
- or plural, such words shall be deemed to include at all times and in all
cases the successors and assigns of the Grantor and Grantee.

IN WITNESS WHEREOQPF, the said Grantor has caused this

3
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Indenture to be signed in its name and behalf by its Senior Vice

~ President-Development duly authorized thereunto and has caused its
corporate seal to be hereunto affixed and-attested by its Assistant
Secretary the day and year first above written.

-SEALED and CONSOLIDATED RAIL CORPORATION
DELIVERED inthe . By:

presence of us: .

ey T3 SRepolle. (RED> _
HANCY B REVNQIDS Charles N. Ni‘arshaﬂ,

Senior Vice Presiden{-Development

Attest:

RANCY B, REYNOLDS

COMMONWEALTH OF PENNSYILVANIA )

COUNTY OF PHILADELPHIA )

199@7{”before me, the subscriber, the undersigned officer, personally

- appeared Charles N. Marshall, who-acknowledged himself to be the
Senior Vice President-Development of CONSOLIDATED RAIL -
CORPORATION, a corporation, and that he as such Senior Vice
President-Development, being authorized to do so, executed the
foregoing instrument for the purposes therein contained by signing the
name of the corporation by himself as Senior Vice President-
Development.

IN WITNESS WHEREOF, I have hereunto set my hand and

ofﬁcial seal. - :

‘ Notary Publit/
T HEREBY CERTIFY that the
correct address of the - s O Ny Publa
within-named Grantee is: T MT&%“@E%@&%%E

erisar, Pennsylvania Associaton of Neteiles 1

Francis C. Flynn

Consolidated Rail-Corporation

19-B, Two Commerce Square

2001 Market Street

Philadelphia, Pennsylvania 19101-1419
:nls :

343 3 I

On this P« ' " day of TANURRY AD.




BEFORE THE
SURFACE TRANSPORTATION BOARD

FD 35956

READING, BLUE MOUNTAIN NORTHERN RAILROAD COMPANY -
PETITION FOR DECLARATORY ORDER

JOINT REPLY OF PENNSYLVANIA NORTHEAST REGIONAL RAILROAD
AUTHORITY AND SEDA-COG JOINT RAIL AUTHORITY

Exhibit R
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REP For Raslroad Operations/ SEDA-COG Joinz Rael Authorizy

SEDA-COG JOINT RAIL AUTHORITY
REQUEST FOR PROPOSALS — OPERATION OF F{VE SHORY LINE RAILROADS

1. INTRODUCTION AND PURPOSE OF RFP

This Request for Proposals (the “RFP”) s fssucd by the SEDA-COG Joiat Rail Authotity (the “JRA”) for the
putpose of sccking 2 sailtoad opesator to enter into an agreemient with the JRA for the opesation of the JRA’s
rad lines for rail ficight service. The JRA igvites proposals from expetienced tailtoad opctators capable of
providing the specialized, profcssional services requited for opetation of the JRA’ 1ail lines. The railvond
operating services sought by the JRA pugsvant to this RFP will commence July 1, 2017.

The JRA desites to obtuin firgt-class, high-quality opetating setvices that meet the needs of the railvod
customets on the JRA's rail lines. “The incent of this REP is to engage an operatot that is dcomed most
capable of providing such scivices a5 4 contractor of the JRA. Specifically, the JRA secks an opetator that
will:

* manageand opcrate the JRA’s rail lines in 2 high quality and efficient munner;

" Operate the JRA, xil lines in a mannet so as to enhance gajl tevenucs while ensuring that the
JRA’s tadl lines cemain economically eompetitive;

*  propery maintain and safegoard the JRA’s investment ja its tailtoad propestics theough the
execcise of highest standards of maintenance in accordance with JRA requitcments and,
where approved by the JRA, tecommend or undertake capital impravements to improve the
sail lines;

* maximize the ecotomic impact to the central Pennsylvania region and the utilization of raj]
in the region;

*  implement approptiate matketing activities to attract new customers to be sexved by JRA rail
lines; and

*  Aaccomplish all objectives cequired of the operator in a professional manner, in compliance
with best railroad industty practices and applicablc laws and ordinances.

In ardet to satisfy the JRA’ requirernents and meet the JRA’s goals mentioned above, proposers must agree
to provide all of the services sought by the JRA under this REP. At the conclusion of the RFP process, and
upon the execution of an opesating agreement between the selected proposer and the JRA, the sclected
proposet will have tesponsibility for the opetation of the JRAs rail lines for rail freight scrvices.
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IL BACKGROUND OF JRA

In the early 19805, Comsolidated Rail Cotporation (Contail) began pussuing an expedited abandonment of ils
wail lines, after several federal laws wese enacted that cnabled Conail to elimvinate woprofitable lines.  In
central Pennsylvania, the potential impact of these rail line abandonments preatly concerned industrics that
relied on Conuasl for rail service. In particular, the ril line kaows, 45 the Bloomsburp Branch (waverging
Northumbedand-Danville-Bloomsbusg-Berwick) and tail lines in Centre County (the Bellefonte Branch,
Pleasant Gap Industrial Track and portions of the Bald Bagle Branch) wete all targets for abandomument. This
abandonment would have affected approximately 80 miles of sail ines, and would have left a significant void
in rail secvice for industty throughout centeal Pennsylvasia.

In response to this potential loss. of rail setvice, the concerned shippers banded together into “shipper
groups.” ‘These groups contacted the SEDA-Council of Govetuments (“SEDA-COG”) for, assistance in
developing a solution fot the potential tuil line abandonment snd loss of sl scrvice. SEDA-COG, 2 public
development osganization, is an eleven-county council of governments that provides a wide-tange of services
to its member counties, jncluding ccotiomic and community development services, transportation projects
and similar activities.

SEDA-COG cootdinated a series of mectings of the shipper groups to addtess the concets related to
potential tail linc abandonment. At some point during these meetings, the idea of purchaging the subject rail
lines fromn Congail was taised, Although the idea spatked interest, thest was no itnmediate consensus o1 a
possible purchaser. Thete was concern that a private acquisition without public ovessight or involvement
would potentially result jo yet another rail line abandomment, should profitably again became a concern s it
was with Contail. It was therefore decided that public oversight would be necessary to prescive rail service jp
central Penpsylvania. :

Thus was born the concept of the public-private partnciship to both take ownership of the rail lines (public)
and provide rail opesation on the failing rail lines (private). The participant shippets all agreed that the lines
needed local ownership, and a public owner provided the stability necessary (o ensurc long-tetm preservation
of the 1ail lines. Initially, SEDA-COG was considesed as the possible “public” purchaser of the tai} Jines
from Comuail However, due t0  tecognized need to sepatatc tail activities from the other activities
conducted by SEDA-COG, it was proposed that a multi-connty joint sunicipal authority be formed to take
owniership of the rail lines from Contail,

Consequendy, on June 30, 1983, the JRA was incorporated as a joint municipal authority under the
Pennsylvania Muaicipality Authorities Act, 53 Pa. C.S. § 5601 et seq. (the “Act”). As set fotth in the relevant
otdinances of the five initial member counties which established the JRA (Centre, Colwmnbia, Montout,
Northumberland, and Union), the JRA was fotned to:

(Flinance, construct or othetwise acquire, putchase, hold, lease or sub-lease, efther
in the capacity of lessce ot lessor, land, gail lines, buildings or other facilities to be devoted
wholly or partially for the opetation of eajl lines, for public uses, ot for any othes: purpose
pesmitted by said Act, whether said projects ate siruated in the Counties of Centre,
Columnbia, Montour, Nozthumbetland ox Union, o elsewhere in the Commonwealth.

Accotdingly, the JRA was formed fot the puspose of acquiting, owning and maintaining vatious railroad
propetties throughout, central Pennsylvania, and its primary mission has been to presecve rail freight sewvice
and foster economic development and job creation in the region through the impravement and expansion of

2
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REP For Rajlrvad Operations/SEDA-COG Joini Rasl Aushority

tall infeasteucture. After its incotporation, the JRA successfully ncquired and ultimately tehabilitated the 80
milcs of eail line from Concrail, through vauous funding sousces including the Commonwealth of
Penusylvania, the United States Eeonomic Development Administeation, and the Fedetal Railroad
Administration. The JRA now consists of ¢ight member counties, including the Counties of Cenre, Clirrton,

Columbis, Lycoming, Mifflia, Montour, N arthumberland, and Uniop,

Despite its authotized public purposes of owning and muintaining the tail lines, the JRA’s authorized
putposes do not include operation of the zail lines. Thetefore, since its foxmation, the JRA has contracred
with a private railvoad operator for the operation of rail freight setvice on fhe JRA’s 1ail lines. There is
cutzently an operating agteement in effect for tail freight scrvices on the JRA radl lines, which will expite fune
30, 2017. This REP, therefove, seeles 1 new opetating agreement for £ail fieight setvices on JRA rail lines to
commence July 1, 2017,

Rusther infoxtnation concetning the background of the JRA is available in the JRA’s 30 anuiversary booldet
cntitled “Preserving Rail Freight in Centzal Pennsylvania for 30 Years,” which is available a5 a pdf fe on the

JRA website at: hrl.;;;(/ma;dggoggail.g;ngacnmguts[RailBk2014 RevwCover,pdf.  This includes a

listing of customers and commodities handled on the JRA raj] lines. A printed copy of that file can be
obtained by contacting Ms. Kay Aikey at kaikey(@seda-cog.org o by calling 570-522-7333. e

L JRA MIssioN STATEMENT/STRATEGIC GOALS AND OBJECTIVES

On August 8, 2012, the JRA adopted a comprehensive five-year strategic plan (the “Stravegic Plan”). This is u
very detailed document containing significant information about the JRA and its railtond properties. The
Stuategic Plan included a tevicw arid evaluation of the JRA% public/private pattnesship model and identified
goals and potential action to be taken by the JRA, many of which jnvolve rail opetations on the JRA’s rail
lines, Specifically, the following ate a few objcctives telating to tail freight operations that will be puzsued by
the JRA as past of the Strategic Plan:

* JExpand and maititain the JRA’s strong rail sysiem preservation and maintenance progtam
through its successfil public-private partmership (P3) business model,

* Proactively identify new industrial propetties to facilitate new rail ficight scrvice dependent
upon industrial developmene opportunitics.

* Develop and maintain 2n effective continuity of operations program to effectively sustain
tail setvice in central Pennsylyania,

* Continue to imprave and build upon the JRA and Opetator's strong rail opctations,
On the following page is an excerpt from the Executive Summaty of the Stratcgic Plan.
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'_SED:’A:-CO:(';-I_}'di:nt-‘R‘nil}_'ﬁuitliomy : Wi, T i e -_: G T s

L

Vision: To provide Centeal Paninsylvania Soith 3 wosld-class sailioad
‘ c i fficiont, and safest shoit

and patiets.with the maet feli

- Conduct opebs publicRA B bard meetings

with'a pul nfonmagcnd a.itein at evety

G LB " .| ':': . - ?*‘_-;;P.I.I-I- ..
mit toa/professiogal Code of:» -
Conduct’and Btbics Policy for Boatd"

In many instances, the railtoad opetatot is identified as che lead entity tesponsible for careying out identified
recommendations to meet those objectives. As such, proposers ate encoutaged to review the Stiategic Plan
in ordet to clealy understand the JRA’s goals for future tail operations. A copy of the Strategic Plan may be
downloaded at www.sedacograilarg. A printed copy of the Suategic Plan can be obtained by contacting Ms.
Kay Aikey at kaikey@seda-cag.org or by calling 570-522-7333.
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Iv. JRA RAIL PROPERTIES SUBMECT TO THIS REP

The JRA owns railroad propestics thtoughout ninc counties in central Peansylvania. The tailroad propettics
which arc the subject of this RFP include five short lines and line sepinents,’ s follows:

itgany & Rald Bagle Rail

Bald Eagle Branch from M.P. 1.0W to M.P. 543 (Lock Haven to Tyrone)

Gtay Yard adjacent to M.P. 222.2 to MP. 223.2 (Notfolk Southern Pittsburgh line M.P. numbets)
Lock Haven Yard adjacent; to M.P. 194.3 to M.D. 195.1 (Nosfolk Southern Buffalo line M.P. numbets)
Pleasant Gap Industrial Track from M.P. 0.0 to M.D. 3.0

Bellefonte Branch from M.P. 30.8to M.P. 42,5 (Milesbusg to Lemont)

Bellefante Suatyside Yacd M.P. 32.4 to M.P. 33.1

“Shop" Track from M.P. 0.0 to MP. 1.0

All operating reronants of the Mill Fall fnduserial Track (N&BE main line M.P. 51.9)

Ml Hall Industrial Teack - starting at M.P. 13 (Draketown) and extending east 1.9 miles to end of (rack
(Castanea), . Y =

Track § in_Noy
“North Shote Rail Line’);
North Shore Rutlroad from M,P. 213.45 to M.P. 176.97

Berwick Yard M.P. 178.7
BIDA Complex from NSHR M P. 176 up the Hill Track to and including all @ack within the BIDA Complex

Track Segments in Nogthumberland Con curren| fetved to ay the "Shamokin Valley Rail Line”):

Shamokin Valley Main from M.P, 0.0 to M.P. 25.2
Carbon Run Branch from M.P. 0.0 to M.D. 15
SAIC Industrial Park Track from M.P. 0.0 to MP. 1.0

Trucle Scprments in g;];'nton-Lgmmipg Countiex (currendy referred to as the “Lycoming Valley Rail I ine™):

Grumman Lead from M.P, 199 o M.P. 200

Lycoming Sccondary from M.P, 199.8 to M.P. 181.1
Newberry Yard M.P. 181.1 to M.P. 179.4

Avis branch from MY, 179.4 to MiP, 166.0 at Avis

All operating remnants of the Williamsport Industidal Track
Antlers Running Track M.P. 179.4 ro MP. 178.7

Track Sceynents in

Lewistown Yaed M.P. 0.2
Maitland Industiial Track from M.P. 0.0 to M.P. 7.4

, The JRA contiols a sixth sho line known 25 the White Deer and Reading (WIOR) line in Union County, which
is not included in the ral lines to be operated under this RFP, The WDR line is a four-mile line segment chat extends
from White Deer to o polat just notth of Allenwood. ‘The northerly 2.5 miles, more o less, of chis line segment s
owned by the JRA, The southera segment (approximately 1.57 miles) is leased by the JRA from the Centeal
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Burnham Branch from M.P. 0.0 to M.P. 4.0

MCIDC Plaza Track

West Pack Track - Granville Township from the NS Pittsbutgh Main nosth to and including all erack wichin
the MCIDC West Park

The JRA may include additional rail lines and properties to the Operating Agreement for the services sought
by this RFP, as set forth mote specifically in the Qpesating Agreement.

V. MArs OF LINES/RAIL LINE DATA AND INFRASTRUCTURE INVESTMENTS

All JRA rail system and individual £al line maps ate available for downloading at www.sedacograil.org. Fach
of these indwidual 1l line maps shows curtent il customer locations and aggregare rail traffic volumes for
the past ten years on the line. Each individual rail line has an additional map which documents the
wvestments aud expansions made on that line by the JRA, customers and/ox other pastness in cconomic

developinent.

Track charts for the gail Jines above ate available at for downloading at www.sedacopmil org,

VI. CURRENL OFERATIONS

Typical opcrations for each af the lines are shown below,

Juniata Valley Railtoad

Liue Sogment Fregusney

Lewistown Yard M-W.F

Maitland Industiial Ttack As needed

Bumbam Branch M-W-F
iVeslt Parl Track M-W-F

Lycoming Valley Railtoad

Line Segment Froqusnsy

Lycoming Secondary M-VW-F -

Newberry Yard M-T-W-ThF-

Sa-Su
Avis Branch M-T-W-Th-F

Anters Running Track

M-T-W-Th-11-
Sa-Su

Grumman Lead

MW

Nittany & Bald Eagle Railroad

Lins Segrwers Frequeny

Nittany Main Linc M-T-W-Th-F

Guay Yard (I'yronc) M-(T)-W-(Th)-
b

Lock Haven Yard M-T-W-Th-F

Pleasant Gap Industria) Track M-T-W-Th-F
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Bellefontc Branch B M-T-W-Th-F
Shop Track (Coleville) M-T-W.Th-F
Mill Ho]! Industeial Traclk M-T-W-Th-F
North Shore Railroad

Lina . egnIcnt Frequengy
Notth Shore Railroad M-\W-F

[ Berwick Yard | M-W-F
Hill Track/BIDA | MWF |

Shamoldn Valley Railroad

Line Seepwent { Frequency
Shiamolin Valley Main | Tucs
Carbon Run Branch N/A

| SAIC Tndustrial Patck Track Tues

VIX. INTERCHANGES

Active Class | interchanges are:

Norfoll Southern (NS)
Notthurmberland

Lock Haven

Tyrone

Lewistown

Canadian Pacific Ccp)

Sunbury / r»'7'; //éq 6 7

VIIL. Proroskp OPERATING AGREEMENT

At the conclusion of the RFP process, the JRA and the selected proposer will enet into an agreemcnt foy the
operation of tail fresght services on the JRAs rail lines (the “Ope tating Agteement”). Sec Appendix “A” for
the proposcd Opersting Agteement, which will take cffect on July 1, 2017,

The term of the Opetating Agrcement shall be seven years, with a possible tenewal term of five yeas, Undet
the Operating Agreement, the selected proposer will have exclusive use of the JRA’s rail lines for rail freight
sesvices in exchange for payment of an operating fee, which will be determined as part of the RFP process,
and fulfillment of other requitcments sct forth in the Operating Agreement. Thus, the Opesating Agreement

* make various rcports to the JRA; including reports relating to financial performance,
operations, matketing, and maintenance of way;
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*  maiatain the JRA rail lines i accordance with the JRA’s track muintenance standards and
assct guidelines;

¢ (unish all tequed management, supetvision, and other scivices requited in  the
petformance of xall operations;

© meet certain customer service standards and opctatot and maintenance expenditure
thresholds as determined by an independent JRA consultant;

®  cooperate with the JRA in carrying out its mission of presetving rail freight service and
fostering cconomic developiment and job creation in the tegion through the improvement
and expansion of rail afiastiuctuse;

s provide and maintain requiced insurance fot its opetations; and

* indemnify the JRA for liabilitics arising from the rail operatians.

As the Opesating Agreement provides the televant tights and tespounsibilities of the JRA and the railioad
operatos, proposcts ai¢ advised to review the proposed Operating Agtecment with legal coungel. The
Operating Agteement is iicotporated by tefetence into this RFP, and any conflict in tctms between this RIFP
and the Operating Agreement shall be resolved in favor of the conflicting term in the Operating Agreement.

IX. PASSENGIR EXCURSIONS

This RFP docs not encompass rail passenger services. By way of supplemental jnfotmation, on Octaber 22,
2010, the JRA entered into a three-party Agreement for Rail Passenger Excursion Sexvice with Susquehanna
Union Ratlroad Company and its subsidiary operating companics, and Penn Valley Railrosd, LLC for the
ptovision of tail passenger excussions on fRA tail lines (the “Passenger Excursions Agreement”). The
Passenger Excursions Agreement provides for: the opetation of certain public passenger cxcursions, which ace
annually operated at nine locations on the JRA rail lines, through the contribution of vatious services by the
Involved parties. The Passenger Fxcusions Agreement continucs until June 30, 2017. For putposes of this
REP, no assumption should be made on whether the Passenger Bxcursions Agreement will semain in cffect
beyond June 30, 2017, ot that a similat successor agreement will be exccuted. The JRA nonetheless
recognizes the benefit that these cxcursions provide for the public and intends to exaniine all options to
ensute that these excursions can continue beyond June-30;2017. -

X. OVERVIEW OF RFP PROCESS: TWO PHASES

The JRA desires to enswute that fitst-class rail operations ave provided on its rail lines. The intent of this RFP
s, therefote, to ensure that an approptiate level of review of proposals is undertaken {u otdct to select a rai)
operator that the JRA deems best suited to provide rail freight sctvice operations on jts rail lines.

The JRA will employ a two-phase review process in its selection of an operator, which involves this RED
being divided into two phases. The fist phase of this RFP shall be refesred to as Phase 1 (Request for
Qualifications (RFQ)). (Although thete will be two phases in this process, this RI'P document will cover
both phascs ~ thete will be no additional RFQ or RFP document issued) Phasc 1 will involve an
examination and cvaluation of the qualifications of proposers. The JRA will assess each proposct’s approach
to operations, qualifications and experience, {inancial capability and othet atcas described below. There will
be no testriction to the gumber of proposers that vy pasticipate in Phase 1. From the responses reccived,
the JRA will utilize a scoring systemn in ordet to select the top thuce candidates to proceed to the next phase,
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kaown a5 Phasc 2 (Detailed REP). More derails concetning Phascs 1 and 2, and the requitements for
submission fox each phase of the process, ate listed below.

A mandatory pre-Phase 1 (RFQ) proposers’ meeting will be held by the JRA at Juge 5, 2014, at 10:00
a.m at the Union County Govemment Ceqter, 155 Notth 15t Street, Lewishueg, Pennsylvania 17837.
At this meeting, proposcrs will have the opportunity to ask questions about the JRA, the RFP process, the
sequitements of the REP, the histoty of revenue detived from operation of JRA ail lines, and other items
relevant to this RFP. [ntcrested proposers are required (o attend chis meeting. Failuge to attend this meeting
in pesson tnay constitute grounds for. semoval of the propaser from considetation.

Based upon the tesults obtained from Phase 1, the JRA Board of Ditectots, upon recommendation of the
JRA Opetating Agreement Coramittee with the assistance of JRA's consultants, staff, and solicitor, will select
the top thice candidates to be invited to participate in Phase 2 of the RFP process. Phase 2 (Detailed RI7P)
will involve a mose detailed evaluation of the chree remaining proposess by the JRA’s Operating Agreement
Committce. The Operating Agtecment Connittee shall base jts review and evaluation upon inultiple criteria
discussed below and shall score the theee temaining proposers in acvosdance with a scoring system. The
Opcrating Agreement Comtnittce shall, at the conclusion of its review and evaluaton in this second phase,
recommend the best proposal for an Operating Agteement £ 24l ficight services to the JRA Board,

XI. PHASE 1 AND PHASE 2 OF RFP: GENERAL INSTRUCTIONS FOR ALL PROrosaLs

This sectinn .cxplm'ns the procedure that will be followed by all proposers. Proposéts should carefully read
and follow the procedutes required by this scction. Material deviations from these requiternents may cause
efection of proposals,

Hach proposes must submit one (1) original signed proposal and a cover letter, each signed In iale, and six (6)
unbound hard copies to the JRA at the lollowing address:

SEDA-COG Joint Rail Authotity
201 Furnace Road

Lewigbuig, PA 17837
570-524-4491

I addition, all proposcts must submit an electronic pdf copy of their proposal. The pdf must be a single
document and not broken into multiple files. Tf the fle size of the -pdt cxcceds 12 MB, the proposer must
contact the JRA to get instiuctions fot TP ot Dropbox file transfexs. Such communications shall be
directed to M. Jeffery K Stover at jatovet@seda-cog.atg — mobile phone number: 570-847-9503.

The fisst time an ernail is sent rom an outside email addresy the sender will reccive a respons¢ from a SEDA-
COG computer progtam that is desigied to filter spam emails, Ptoposers must follow the instructions that
ate automatically genctated by this softwate, and then the email will go directly into Mr. Stover's email inbox.
Otherwise, the email will go to a spam flrer. Proposers ate thetcfore urged not to wait until the last few
minutes to comply with the deadline. “Timely gubmission of proposals is the solc responsibility of the

proposer. Late proposals after the deadline will not he consideted, The JRA rescrves the right o

determine the timeliness of all submissiots.

() Tt
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In addition, all proposers must submit one additional unbound copy of their proposal with any tedacted
sections “blacked out,” for a total of seven (7) unbound copies. The “blacked out copy” should only redact
information deemed confidential and propuietary and will be used to response to requests wnder the
Pennsylvania Right to Know Law. Mote details on this procedure atc sct forth later in this RFP.

Proposers should be clear, concise and direct in their submissions, Elaborate or lengthy proposals beyond
thosc nceded to provide a cleat responsc to all requitements ate not encouraged.  Uncleat, incomplete, ot
inaccurate documentation may not be considered.  Falsification of any information may result 1w
disqualification fiom the selection process, or in termination of the Operating Agxeement if later, discovered
that the award of the agreement was made as a result of false information submitted n tesponse o this REP.

Submitted materials will not be retutned to the sender after the proposals have been opened,

To be tesponsive, a proposal snust be subinitted in writing. All applicable documcnts, including atiachments
and exhibits, must be inchuled with the proposal. JBach page of the proposal should be numbered
sequetitially at the battom of the page. Proposals must be submitted in the English language and must be at
least 1.2 point font size, have at least on¢ inch matpgins on all sides, and be on plain white papex.

Each proposal must be accompanied by a cover lettex limited to one pagc that references the title of this RITP
and includes the following information:

n Full legal name of the proposer;

@ Legal business status (individual, pastaesship, corpotation, limited liability company, ete.),
addtess, telephane number, fax number, and email address of the authotized
teptesentative(s) of the proposet;

3) State in which, in the case of an individual, the individual is dommiciled, or in the case of an
entity, the entity is organized ox jncorporated.

€] Name, title, cmail address, telephone number and mailing address of the person(s)
authorized to be the primary contact and represent the proposet in the RFP process.

The JRA, or its solicitor, reserves the tight to scck additional information or clatifications from any
proposers. The JRA may elect to intexview any ot all of the proposers.

All costs of preparation of 2 proposal shall be borne by the proposer. The JRA shall not be liable for any
expenses incutred by proposers in the preparation and/or submission of proposals.

Proposals smay be withdtawn by written request of the authorized tepresentative of the proposet on
letrerhead at; any time piiot to the submission deadline.

10
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X1 PrHASE 1 (RFQ): SPECIFIC INFORMATION REQUIRED FROM PROPOSERS

The JRA will accept submissions for the Phase 1 (RFQ) until 3:00 p.n. on August 1, 2014. Initial responses
for Phase 1 shall be in narative form and shall include the information required in this section. Proposets
shall not submit proposals to address Phase 2 of the RFY process unless they ate selected by the JRA to
proceed to that phase. Faihwe to adhere to these tequitcments may be causc for tejection of the proposal as

nofi-esponsive.

To ensure a upiform review process and to cnsurc an appropriste level of comparability, initial tesponses by
proposcts for Phase 1 RFQ) mustbe organized as follows:

1. Approach to Operatians. In this section, each proposer should include the following:

a preliminary statement or swnmary of its overall approach ot philosophy
concetning the operation of short line railroads, including strategics ot business
practices that address the scope of services sought by this RFP,

" List of all railroads owned or operated by the proposer, along with an identification
of any Class I railroad conncctions;

a description of its existing matketing activitics cmployed in its rail operations to
atteact tail customers and otherwise matket the proposce’s business;

a desctiption of the proposct’s policies and proccdutes for operating its business,
including policies and procedurcs telating to ctstomer service, employee matters,
risk tnanagement, and accounting and financial management;

# description of the proposer’s apptoach to maintcnance of zail lines;

a description of any pending, threatened, or concluded ligation involving the
ptoposer or any of the proposer’s directors, officers, ox other key personncl, ot
otherwisc involving sny railroads owned or operated by proposet, for the past seven
(7) yeats,

a description of any pending, threatencd, or concluded investigation or proceeding
instituted by any government agency against the proposer, including any citations or
fines levied, for the past seven (7) yeats;

1 summary of track inspections conducted by the Federal Railroad Administration
(FRA) on any rail lines owned or opesated by the proposer and a Jist of any
violations o1 fincs imposed by the FRA concerning same; and

a list of any contracts relating to rail operation setvices that wete terminated oz tiot
renewed within the past ten (10) yeats, including teasons for termination or non-
tenewal.

2 Qualifisations and  Ecperience.  In this section, each praposer should include the

following:

2 statement of its qualifications and experience and number of years managing and
operating short line tailtoads;

11
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* a minitnum of five customer teferences, including name, mailing address, ermail
addtess, and tclephone number of the reference;

» il the proposet 15 a busiess entity (¢4, cotpotation, limited liability company,
pactnesship), the proposer should detal the experience and qualifications of the
\ proposet’$ munagement teaim; and

o a description of any operations specificatly involving a public-private partnership,
tacluding an identification of the cntitics involved.

3, Financial Capabefiy. In this section, each proposer should include the following:

o audited financial statements for: the prior three years prepared in accosdance with
genetally accepted accounting ptinciples, Including notes to financial starements;

*  balance sheets for the priot three years;

*  statenents of incoine and expenses fot the priot three years;

* - corporate/partership federal income tax seruips fox the last completed tax yeat;
s acredi sepost (e.g5, Pun & Bradstrect repoxt); and

* its most tecent quastesly financial statement,

4. Eiffect of Other Operations on JRA Lines. In this scction, each proposet should include the
following:

* adesctiption of any facts bearing upon any possible interests, ditcct ot indirect, that
the proposet belicves any member, divectos, officer, employee of agent of the JRA
presently has, ox will have, in the pc.lfolmaucc of the Operating Ageement by the
proposer; ;nnd

*  astatement concething whether proposer presently has ox may i the futute have an
interest, ditcct ot indirect, which would comflict in any imatner with the
petformance of its obligations under. the Operating Agreement ot that is adverse or;
potentially adverse ta the JRA (eg, operation of other 1ail lines that may advessely
affect tail operations of the JRA rail lines).

XUL  PRASE 1 (RFQ): SELECTION CRITERIA TO BE Ustb By THE JRA

The JRA Operating Apreeinent Committee will seview and evaluate the information received ftom Phase 1 of
the process. Bach response will first be reviewed and analyzed to detetinine overall responsivencss and
completencss. Pailure to comply with the jnstructions above may tesult in the proposal being deemed nog-
tesponsive and may, at the discretion of the JRA, be eliminated from further considesation.

The JRA Operating Agreerent Committec will then assess each proposes’s Phasc 1 tesponse through the usc
of a scoting systemn. The proposers receiving the top thiee scores (which may, iu the event of a tie, be more
than thtee ])1oposus) will advance from Phase 1 o the motc detailed Phase 2 of the RFP process dcscubed
befow. The remaining proposets who do not advance will be temoved from further consideration.

12
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The scoring system is as follows: Hach proposer will receive a single score of between zcro (0) and twenty
(20) points (twenty being the highest score) in the following categotics:

e Approach to Qpsrattons
*  Qualificalions and Experience
= Frpancial Capability

»The Opetating Agreement Comrnittee miay then deduct points based on the response in the section ¢ntitled

“Bffect of Other Operations on JRA Lincs.”

The proposers with ihe thiee highest scotcs out of sixty points will be invited to proceed to Phasc 2. The
JRA Optiating Agreement Committee will thoroughly review all responses in the Phase 1 (REQ); howevet,
the Comnmittee may tequest additiopal informiation from proposess or conduct additional investipation (o
vetify the responses submitted by proposers in Phase 1. For example, the JRA may conduct interviews with
federal, state, and Jocal government agencies and/og Class I railroads that connect with lines operated by the
proposet. Hach proposet consents to any such additional investigation by the JRA.

At the conclusion of Phase 1, which is cxpected to occur within 60 days after the deadline for Phase 1
submissions, the JRA’s Opetating Agreement Committee will recommend to the JRA Board of Directors the
top scoring proposets who shall be invited to proceed to Phase 2 of the RFP piocess, which will involve
subsmission of a second, more detailed response. ‘The JRA, at its option, may teject any and all proposals
submitred in response to this RFP at any time during this process,

XUV,  PHASE2 (DETAILED REP): SPECIFIC INFORMATION REQUIRED FROM INVITED PROYOSERS

Shortly after. the conclusion of Phase 1, the top three scoting proposers will be formally invited by the JRA to
proceed to Phase 2 of this REP. In Phase 2, the fnvited proposcts. will be avked to subgnit a more detailed
proposal following the same general instructions for all proposals. Bach proposal shall be in natrative form
and shall include the specific information sequited in this section,  Failure to adhere to these requirements
may be cause for rejection of the proposal as non-zesponsive.

The following information should be included in cach Phase 2 proposal from the invited proposers:

1. Backgmund information. Proposet should include a more detailed desctiption of its
backgtound than ptovided in its initial Phasc 1 xesponse, including histotical information, specific
awards and recognitions that the ptoposex has won (including from Class I railroads), information
about its business apptoach to the extent not covered in its Phase 1 tespouse, and other items
deemed selovant to proposct’s railroad operations.

2, Oporations plan.  Proposer should provide an operational plan that describes
proposct’s planned approach to operating the JRA tail lines, including approaches relating to labor,
and supplicr management, customer setvice, maintenance of way, and other items. This plan should
specifically include:

*  planned training programs for personncl telating to rail safety and opetations;

* tisk and safety management plans and programs;

*  pewonnel management and administrative policies and procedures;

®  adescription of proposer’s tnanagement and accovmting systems;

° an orgunizational chast that outlines the proposed staffing plan for opetations of the

JRA rail lines, including descriptions of the functional responsibilities of each staff

13
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membet and an identification of the proposed individval who will have overall
responsibility for day-to-day operations;

a description of the proposed staffing of train crews, maintenance of way crews, and
rolling stock;

resumes outlining the expetience, education and performance recoed of individuals
wha will have supetvisoty authotity over day-to~day operations;

a succession plan for manapement;

a descxiption of existing locomotives, xolling stock, and other equipment owned ot
leased by the proposer, including locosnotive listing model, dates and descriptions of
major tepaits of impsovements to such, equipment;

an administrative support plan;
plang to provide coopesation to the JRA in suppott of its mission;

a local sctvice plan outlining the proposed operations to service all of the JRA lines;
and

a desceiption of proposed interchange relationsbips with Class I railroads, whether
handling line agreements, interline settlement systetn agreements, or othetwise, and
2 statement concerning how each such proposed relationship will keep JRA 1ail lines
economically competitive during the tesm of, the proposed Operating Agteement.

Maintenane plow. Proposce should include a plan for maintepance of track and

RA lines.

Markoting Plan.  Ptoposer should include a marketing plan outlining ptoposer’s

planned matleting activitics and programs for retention of existing customers on JRA 1ail lines and
generation of new customets, This plan should include proposed expenditutcs for marketing

activitics.
5.
L ]
[ ]
[ ]
»

Financial Plan. Proposer should include a finaucial plan that includes the following:

an estimated financial pro forma for operations fot the fivst five years of the
Opetating Agtcement tevn, which should itemize estimated revenues and expenses
by tajor lime item and include supporting assumptions;

proposer’s strategy for maximizing annual operating revenues and minitizing
operating ex])eRses;

an opesating fee proposal ot other proposal for compensating the JRA for use of
the rasl Jines and othet propetty available for use under the Opetating Agreement
(Note: Proposets are directed to Exhibit “C” of the Operating Agteament, attached
at Appendix “A” to this REP, for gaidance in developing a fee proposal); and

a proposal for shating any federal or state tax ctedits or other special incentives
afforded to operating railroads.
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XV.  PHASE 2 (DETAILED RFP): SELECTION PROCESS FOR AWARD OF CONTRACT

Lhe JRA will employ a mare comprehensive review and evaluation of the ptoposals reccived in Phase 2,
Bach proposal will figst be teviewed and analyzed to detexmine overall responsiveness and completeness,
Failure to comply with the instructions of this REP may tesult in the proposal being deemed non-responsive
and may, at the disceetion of the JRA, be eliminated from fatthet consideration.

In Phase 2 of the REP, the JRA anticipates conducting an in-depth investigation to verify proposals received.
Proposets consent to such additional investigation. This may include the following:

* aninspection of other rail lincs operated by proposer by JRA staff and congultants, including
a teview of track inspection repotts of the Pennsylvania Public Utilitics Commission and the
Federal Railtoad Administtation for such Jincs;

® 4 suvey conducted by JRA of the proposer's customers of other lines operated by the
proposct,

® an intetview of proposet’s current Class I connecting railtoads and state and foderal
regnlatoty agencies concetning proposer’s perfogmarnce; and

*  areview of safety records and track inspection teposts [or propose.

The proposets will also have the opportunity to inspect the JRA’s rail lines in Phase 2 at a date and dime to be
deterinined.

The JRA Opetafing Agtecment Committee will thoroughly review the proposals teceived in Phasc 2 of the

REP. The JRA Opetating Agtecment Committee will then raak each praposal through the use of anothet
scosihg system.

The scozing system shall be as follows: Bach proposer will receive a single scotc of between zcro (©) and
twenry (20) points (twenty being die highest score) it the following categozries:

*  Commitment 1o Track Mainiswance

*  Commitment to Safs Operations

©  Sokndness and Sustainability of Opsrating, Marketing, and Finangal Plans
*  Commitient to PublicPrivate Partyershsp

s *  Commitpmns to Beanomiz Development

The Opetating Agreement will be awarded (o the proposet who obtains the highest score in Phasc 2 of the
REP process. 'The JRA tescives the right to make the award of the Operating Agreement contingent upon
the sadsfactory completion by the proposer of certain conditions. The Opetating Agteement shall contain
the same terms and conditions set forth in Appendix “A” set forth hegein, unless otherwise sgteed by the
JRA.

The JRA reserves the right to reject any and all proposals, waive informalities and irtegulatities in
propoeals teceived and to accept any pottion of any ptoposal if deemed in the best interests of the
JRA,

XVI. PROPOSA)L ACCEPTANCE

Bach proposal is submitred with the unders tanding that the JRA’s written acceptance of the olfer of proposer
(o provide the setvices described hegein, shall be the foundation for the Operating Agreement between the
proposct and the JRA. Submission of a proposal shall thetefore bind the proposer to furnish and delivet the
services und related components in accordance with condilfons of the proposal.

15
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XVIL. PROPOSAL OWNERSUI? AND CONFIDENTIALITY

All proposals, including attachments, supplementaty matetial, addenda, etc., shall become the property of the
JRA and will not be terurned to the sendet. The JRA bas the right to use any ot all idens pmsented in the
proposal without limitation, Al proposals will be considered public documcnts, subject to teview and
inspection by the public at the JRA’s discretion, in accordance with the Pennsylvania Right-To-Kuow Law, 65
PS. § 67.101 et. seq (the “RTK Law”). The JRA acknowlcdges that proposals may conkin propn:ielary,
financial or other data, the disclosute of which could causc substantial injucy to the pmposeLs business.
Proposers must thcu:forc specifically identify the pages of a response or proposal that contain confidential
information and provide a statement that such information is consideted confidential by proposct and
disclosure of such information would cause substantial injuty to proposct. Proposers ate also asked to
provide a redacted unbound copy of any tesponse ot proposal with confidential information blacked out or
removed from the text. This copy will be subject to public disclosuse.

In the cvent a request fot a responsc of proposal is received, by the JRA, the JRA will advise the propoac.t of
the request and ask the proposet to itninediately submit a detailed statement indicating the proposct’s legal
basis for treating the infotmation:as confidential or othetwise sceking cxemption ftom disclosure undet
federal, state or local law. The JRA will excrcise cate in applying this procedute, but will not be held liable for
any damage ot injuty that may xcsult from any disclosute that may occur. If proposer tequests that the JRA
tesist: disclosure of any records provided to the JRA by the proposer, and the JRA does withhold discloswie at
the request of propaset, then ptoposer agrees to indemnify, defend, and hold JRA and its membess, officers,
etployees, and ditectors hatmless from any claim, liability, damages, losses, judgments, awards, costs or
expenses that may be incurted by the JRA or atise out of its denin) of 2 sequest for such recotds or
withholding of such records from disclosure, and proposer will defend any action broughe agaiust the JRA. fo
its denial of such records from disclosure as confidential or proprietary information to any person making a
request for such records, Failure to aptee to indemmify and defend the JRA as aloresaid shall constiture a
waiver of the proposet’s tight to exemption from disclosure.

XVIIL. GENERAL CONDITIONS, RESERVATIONS, AND DISCLAIMERS

In addition to any othetr conditions, reservations, or disclaimers set forth in this RFP, the following section
sets forth genctal conditions, teservations, and disclaimers which apply to this REP,

e The JRA seserves the tight to extend any subinission deadline should doing so be in the
interest of the JRA. Proposets shall have the 1ight to revise theit proposals in the event that
a deadline is extended. In the event a deadline is extended, the JRA shall provide notice of
same on its website at www.sedacogtail otp.

o The JRA reserves the right to withdraw this RFP at any time without prior notice. The JRA
makes 1o tepresentation that an Operating Agreement will be awatded to any proposct
responding to this REP. The JRA rescrves the right to teject any or all proposals.

e If an inadcquate nwnbet of proposals are received or the proposals received atc deemed to
bc non-responsive, the JRA tnay, in its sole discretion, reissue the REP o exccute a sole-
soutce agrecment for tail freipht operations with any individual or entity.

® The JRA will review and rate submitted proposals as described in this RFP. Proposers may
not make: any changes or additions after the deadline for receipt of proposals. The JRA
reserves the right to tequest additonal information or documentation from proposets as it
deems necessaty or appropsiate.
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The JRA reserves the right to verify information in any tesponse or proposal. If the
information cannot be verificd, the JRA reserves the right to teduce the score awarded to the
response or proposal.

The JRA may require interviews with any proposer,
The JRA reserves the right to waive minor defects ig any tespansc or proposal.

This RFP docs not represent 4 commitrnent or offer by the JRA to cnter into an agrecment

with 2 proposct or to pay any costs incurred in the prepatation of a tesponse or proposal.
The proposer assumes all costs associated with responding to this RFP.

The JRA teserves the right to seek ncw proposals when such a tequest is in the best interest
of the JRA and to reasonably tequest such additional information. or clarification of
information provided in a proposal without changing the RFP.

This REP and 2 proposer’s tesponse to the RFP may become a part of the Operating
Agtcement botween, the selected proposer and the JRA tesulting from this RFP process.

No proposcr shall offer any favor ot anything of pecuniary value to any JRA Board metanbet,
staff membet, consultant or any othet individual with an interest in this RFP process far the
purposes of influencing the outcome of the RFP selection process.

Should any question atise as to the proper interpretation of the terms and conditions
contained in this RFP, the JRA’s decision shall e fingl,

The JRA rescrves the fight not to award the Operating Agreernent ot to awatd an Operating
Agreement to one ot more proposezs as it deems to be in the best inrercst of the JRA.

XIX. QUESTIONS AND COMMUNICATIONS PROTOCOL

The following cornmunications protocol shall apply throughout the REP process.

All digcussions by proposers with JRA consultants and JRA Board membes dwing the RFP
process atc ptohibited,

There will be one individwal at the JRA with whom proposers tnay communicate or ditect
questions. The solc point of contact for proposers is:

Jelf Scovey
Executive Director
SEDA-COG Joint Rail Authority

201 Fwnace Road
Lewisburg, PA 17837
570-524-4491 (office)

570-847-9503 (cell)
istover@gcda- cog,ovp

.sedacograil.ar

Each proposct shall divect all communications ot questions concetning this RIFP or existing
tail operations on the JRA rail lines to Mr, Stover.
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® Bach propeser shdll receive the same information concerning the RFP at substandally the
samae time ag alt other proposces.

* To ensure fpir and consistent disttibution of information, all proposer questions will be
answered in a “Q&A” founat in a document to be provided to all proposcrs. No individual
answers will be given.

*  Ofter the submittal of proposals and uadl the award of the Operating Agreament, all JRA
personpel will be duccted not to hold or pavticipate in any meetings, conferences or
technical discussions with any proposes conceming the RFP except as provided in the RIFP,
Proposess shall not initiatc communication in any mannex with JRA personnel reparding this
RFP during this period unless authorized in advance by the JRA, Fatlure of # proposct to
comply with this sequitement may result in removal of the proposct’s proposal [rom
consideration.

XX. TIMELINE

.. The tentative timeline for the RFP submissions, review, selection and opetating sgveement award will be
available on the JRA's website at Www sedacograil.org. This timeline is subject to change by the JRA, in jts
sole discretion, '
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Short Lines & Regionals Article
Reading & Northern lands Pennsylvania grant to
build $14 million bridge

Short Lines & Regionals
l 0 Tweet | G+ 0

The Reading, Blue Mauntain &

Northern Railroad Co. (RBMN)

recently won a $10 million state grant to build a new railroad bridge over the

Lehigh River near Nesquehoning, Pa.

The bridge will provide the regional railroad an efficient and safe north/south
route connecting the Philadelphia region to New England and eastern Canada,
RBMN officials said in a press release. The railroad plans to offer the use of the
route to Canadian Pacific and Norfolk Southern Railway, both of which already
use part of RBMN'’s mainline.

It will be the fastest and most economical route into the Marcellus Shale in
northeast Pennsylvania, and will assist in the development of the Port of
Philadelphia, enabling unit trains of double-stack containers to flow in and out of
the port while heading to points in the northeastern U.S. and Canada, RBMN
officials said.

Under the grant’s terms, the state funds will be made available in fiscal years
2014 and 2015, with $5 million released each year. RBMN will cover the
remainder of the $14 million project, which will take about 18 months to complete.

"l have been working for almost two decades to bring this bridge and resulting
new route to fruition. This bridge will enable us to better serve our customers and
it will bring economic development and jobs to northeastern Pennsylvania,” said
RBMN Chief Executive Officer Andrew Muller Jr., who owns the regional.

The largest privately owned railroad in Pennsylvania, RBMN operates about 320
miles of track in the eastern part of the state.

http://www.progressiverailroading.com/short_lin&c_regionais/articlelReading-Nog.mf\-lands-Pennsylvania—grant—to—buiId-14—miIIion-bridge—-41533
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