MATIONAL RAILROAD PASSENGER CORPORATION
60 Massachusetts Avenue, NE, Washington, DC 20002

238046 T
March 25, 2015 "“
ENTERED
VIA E-FILING Office of Proceedings
March 25, 2015
Cynthia T. Brown Part of
Chief of the Section of Administration, Office of Proceedings Public Record
Surface Transportation Board
395 E Street S.W.

Washington, DC 20423-0001

Re: Great Canadian Railtour Company Limited d/b/a Rocky Mountaineer-
Petition for Exemption (STB Docket No. FD 35851)

Dear Ms. Brown,

National Railroad Passenger Corporation (Amtrak) is efiling the attached Petition
to Intervene and Comments in the matter of Great Canadian Railtour Company
Limited d/b/a Rocky Mountaineer — Petition for Exemption (STB Docket No. FD
35851).

Thank you for your assistance. If you have any questions, please contact me.

Sincerely,

U F — =

b

William H. Herrmann
VP and Managing Deputy General Counsel
National Railroad Passenger Corporation (Amtrak)
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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Docket No. FD 35851

GREAT CANADIAN RAILTOUR COMPANY LIMITED
D/B/A/ROCKY MOUNTAINEER -
PETITION FOR EXEMPTION FROM 49 USC SUBTITLE IV

PETITION TO INTERVENE AND COMMENTS OF
NATIONAL RAILROAD PASSENGER CORPORATION (AMTRAK)

Pursuant to 49 CFR 81112.4, National Railroad Passenger Corporation (“Amtrak’)
respectfully requests that it be permitted to intervene in the above-captioned proceeding for the
limited purpose of clarifying and supplementing the record regarding Amtrak’s statutory right to
operate special trains and charter trains under 49 U.S.C. §24308.

The Petition in this matter was filed by Great Canadian Railtour Company Limited d/b/a
Rocky Mountaineer (“Rocky Mountaineer”), requesting Board authorization to operate rail
passenger service for that portion of its excursion service that runs between Vancouver, British
Columbia and Seattle, Washington (the “Seattle extension”), and requesting an exemption from
all common carrier obligations in Subtitle IV permitted by statute. Rocky Mountaineer has
contracted with Amtrak to provide train and engine crews for the Seattle extension on the
Bellingham Subdivision rail lines owned by BNSF Railway Company (“BNSF”).

Amtrak takes no position with regard to the merits of Rocky Mountaineer’s Petition for
authorization and exemption. However, Amtrak does have an interest in having its rights to
operate charter and special trains over the tracks of host freight railroads acknowledged and

reflected in the record, and given due consideration to the extent they are at issue in this matter.



Specifically, in its Reply of BNSF Railway Company to Petition for Exemption dated November
20, 2014, BNSF asserted (at p.4): “[A]bsent BNSF agreement for Amtrak to operate [Rocky
Mountaineer] trains over the Bellingham Subdivision, [Rocky Mountaineer] will have no legal
basis for continuing its service, whether or not it has Board-issued operating authorization or
exemption of the type sought here.”* In its Decision dated March 4, 2015, the Board noted
BNSF’s legal assertion and ordered Rocky Mountaineer to submit a reply to BNSF’s filing,
addressing inter alia the question of

why an exemption permitting its proposed operations should be granted

when Rocky Mountaineer has no contract with BNSF to operate over the

line, BNSF argues that its agreement with Amtrak does not allow for

Rocky Mountaineer’s use of the line, and BNSF opposes the petition for
exemption.

Decision at p. 2. Rocky Mountaineer’s reply is due March 27, 2015.

BNSF’s assertion that there is no legal basis for the Amtrak’s operation of charter service
on behalf of a private party, absent a specific agreement with BNSF to do so, is inconsistent with
the ICC’s holdings in cases such as Amtrak and Soo Line Railroad — Use of Tracks and Facilities
and Establishing Joint Compensation, FD No. 31062 (ICC served June 25, 1987), and Amtrak
and Wisconsin Central Ltd. — Use of Tracks and Facilities and Establishing Just Compensation,
FD No. 31306 (ICC served July 29, 1988) (copies attached). In both cases the ICC, noting the
intent of Congress to encourage Amtrak to enter into contracts with private entities to operate

charter trains, as evidenced in the Rail Passenger Service Act, 45 U.S.C. § 501(a)(14), granted

' BNSF’s brief states (at p. 3) that BNSF has not received a request from Amtrak to operate the Seattle
extension trains in 2015. Although that statement was correct at the time of the filing, as of this date
Amtrak requested, and BNSF has granted, authorization to operate 12 charter trains on Petitioner’s behalf
in 2015.



Amtrak’s petition to operate special or charter trains over the lines of freight railroads, without
reliance on the existence of any contract between Amtrak and the freight railroad to do so.?
Congress’s intent in enacting the RSPA was to give Amtrak the right to operate all
aspects of intercity passenger rail service that had been previously been provided by private
railroads.® The operation of special or charter trains for third parties has been an integral
component of intercity passenger rail service in the United States since long before Amtrak
began service in 1971. Charter train operations date to at least the first decade of the 20"
century, when the Union Pacific Railroad first operated a charter train for the Denver Post from
Denver to Cheyenne’s 1908 Frontier Days. Amtrak’s first regular charter operation was the
Oakland-to-Reno Reno Fun Train previously operated by Southern Pacific. More than 50 years
later, Amtrak continues to operate the Fun Train over Union Pacific tracks on behalf of a third
party. Amtrak has operated thousands of other one-time, seasonal, and regularly-scheduled
charter and special trains throughout the United States under contracts with a variety of entities,

including private companies, state and municipal governments, and non-profit organizations.”

> Amtrak takes no position in this Petition to Intervene with respect to BNSF’s assertion that the
Amtrak/BNSF Operating Agreement would not permit operation of the Seattle extension on BNSF’s rail
lines. However, it should be noted that the National Arbitration Panel held that Burlington Northern,
BNSF’s predecessor, was “required to provide special passenger train service to Amtrak pursuant to the
BN Basic Agreement and in accord with the compensation structure contained in that Agreement,” and
directed BN to provide such service. National Railroad Passenger Corp. v. Burlington Northern, Inc.,
NAP Case No. 62 (1984) (copy attached).

* See Application of National R.R. Passenger Corp. Under 49 U.S.C. 24308(a) — Union Pacific RR and
Southern Pacific Transp. Co., 3 S.T.B. 143, 150-52 and n.16 (Amtrak’s right to transport “express”
shipments should not be interpreted more restrictively than the rights of private railroads prior to the
formation of Amtrak).

* For further discussion of Amtrak’s history of charter train operations, see, e.g., Patterson, Steve and
Kenton Forrest, Rio Grande Ski Train (Tramway Press 1984), pp. 18-22, 23; Hilton, Spud, “Train through
Sierra a moving party,” USA Today, February 2006
(http://usatoday30.usatoday.com/travel/destinations/2006-02-01-reno-fun-train_x.htm); Frailey, Fred W.,
Zeyphyrs, Chiefs and Other Orphans, RPC Publications, pp. 22, 174.
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Finally, Congress recently restated Amtrak’s right to access freight railroad tracks for the
purpose of operating charter trains in the Passenger Rail Investment and Improvement Act of
2008 (“PRIIA”). Section 216 of PRIIA, codified at 49 U.S.C. §24308 note, affirmatively
encourages Amtrak “to increase the operation of trains funded by, or in partnership with, private
sector operators through competitive contracting to minimize the need for Federal subsidies,”
and in furtherance thereof directs Amtrak to “utilize the provisions of section 24308 of title 49,
United States Code, when necessary to obtain access to facilities, train and engine crews, or
services of a rail carrier or regional transportation authority that are required to operate such
trains."

Amtrak’s position is that the record should reflect applicable decisional and statutory law
with respect to its right to operate charter and other special trains on host railroad tracks.
Amtrak’s intervention would neither unduly broaden the issues in this proceeding, nor contribute
to any delay in the procedural schedule or in the resolution of this proceeding. For the reasons
herein stated, Amtrak’s petition to intervene should be granted, and this filing should be accepted

into the record.

Respectfully submitted,

A M 4 —_——

%

William H. Herrmann

Managing Deputy General Counsel
National Railroad Passenger Corporation
60 Massachusetts Avenue, N.E.
Washington, D.C 20002

Counsel for National Railroad
Passenger Corporation (Amtrak)
Dated: March 25, 2015
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DECISION
Pinance Docket No. 31062

AMTRAK AND S00Q0 LINE RAILROAD -~ USE OF TRACK3S AND FAGILITIES AND
ESTABLISHING JUST COMPENSATION

Dacided: June 25, 1987

We will grant the application filed on June 11, 1987, by the
National Rallroad Passenger Corporation (Amtrak) under section
402(a)(1) of the Rall Passenger Service Act, as amended (REPSA),
s U.8.¢. 562(a){l). The Soo Line Railroad {(Soo)} is required to
provide Amtrak with access to its tracks and other facilities
between Chicago and Oshkosh, WI, and to provide such services as
are required by Amtrak for it to operate two special trains on
August 1 and 2, 1987. Because of the inability of the parties to
agree upon compensation, we will also institute a proceeding to
determine just and reasonable compensation for the trip.

BACKGROUND

Amtrak Tiled this application with the Commission on .June
11, 1987, after failing to come 5o an agreement with the Soo
concerning the proposed operation of twoispecial round-trip
tranapor* passengers from Chicago, I ko én air show he”
Oshkosh Airport 1n “Wisconsin on August 1 and 2,71987.

imtrak presently operates regularly scheduled rail passenger
service over part of the proposed route.between Chicago ‘Inion
Station and Duplainville, WI. This 102.2-mile segment was
previously owned by the Milwaukee Railrcad (Milwaukee) and is
subject to an operating agreement {(Basic Agreement) which Amtrak
entaered into with the Mllwaukee and which was assumed by the Soo
#hen it acequired the Milwaukee. There 13 no existing passenger
gervice nor operating agreement over the Sco's line between
Duplainville and the Oshkosh Airport, a distance of 69.4 miles,

On March 18, 1987, Amtrak submitted a proposed schedule to
the Soo for the Club's trip to the air show and requested Soco's
concurrence in operating the special trains on August 1 and 2,
1987. In a letter dated May 18, 1987, Soo declined the request
to run special Amtrak trains between Duplainville and Oshkosh,

Wl

In its applicatlion, Amtrak states that Llts Operating
Engineering Task Porce conducted an inspection trip on May 13 and
14, 1987, and has evaluated Sco's mzin line between Duplainville
and Oshkosh. The Task Force concluded that the line is in
excellent condition and, under present signaling, is sultable for
the operation of passenger trains at 45 miles-per~hour. Amtrak
submits that the proposed trip on behalf of the Club falls within
the purposes of the RPSA and requests that we issue an order
requiring the Soc to permit Amtrak to operate the speclal tralns
on the prequested dates. It propoases -that the terms and
conditions of the present Amtrak-Milwaukee Road Agreement alsc be
made applicable to the Duplainville-Oshkosh segment of the
speclal train movement.

on June 18, 1987, the Soo flled a preply in opposition to
Amtrak's application. Soo claims that the excursion frains will

EXHIBIT A
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create an impediment to its freight operations on' the scheduled
dates. It cHaracterizes the excursion trip as "purely a
rec¢reational usage" and not for "legitimate frelght or passenger
-transportation.ﬂ: Sgo .argues that Amtrak's request is not
necessary to carry outiithe. purposes of -the RPSA and tha
"excursionitrains accommodate & mere casual. private fasc nation
with rail transport and do not serve to promote the larger public
convenience and necessity...".

«300's primary ‘doncern appears to be the liability issue. In
the event of an accident, Sco believes that the potential
liability with regard to passenger sults poses a very significant
risk of loss for which 1t 13 not being adequately compensated.
Sco i3 concerned about the position which Amtrak has btaken in a
January 4, 1987 Conrail collision limiting Amtralk's
responsibllity to indemnify Conrail for any losses attributable
to negligence. Soo argues that Amtrak's interpretation that
there exists an exeulpation from responsibility outside the
indemnity terms of the Basic Agreement 1in cases of gross
neglligence constitutes an avoldance of Amtfak’a contractual
oblizations and a failure of considerationt/ rendering the Rasie
Agraement null and vold., 3Sco argues further that Amtrak's
position in the Conrall :ase evinces an anticipatary failure of
consideration and Breach of contract for any extensicns of
Amtrak's operations under the 2xisting 3asic Agreement., 300 also
argues that Amtrak presently has no contragtual right to operate
is3 trains over non-former Mlilwaukee lines and states that 1t has
no intention of entering into such an agreement respecting those
lines. It 1s Soo's position that, without a contractual right bto
operate over the Duplainville to Oshkosh, WI part of 1its intended
route, Amtrak cannot legally operate Its excursion train.

Amtrak responded to 3co's obJectlons in a pleading filed
June 19, 1987, In cegard to Soo's allegation that the operation
of the speclal trains will interfere with 1its freight operations,
Amtrak asserts that no interference will occur. Nevertheless, Lt
3tates that it is willing to allow Soo to give priority to its
own freight operations by having Amtrak speclal trains use the
3iding tracks 1in the event of "any meeta." In reaponse to 3c¢o's
apgument as to the legiltimacy of the rail tpravel, Amtrak replies
that, undepr the RPSA, recreational travel 1s Just as legitimate
as businass travel. According to Amtrak, a high percentage of
its riders and revenues are derived from recreational fspavel,
both on regularly scheduled and special trains, Finally, on the
liability issue, Amtrak explains that its position In the pending
d1spute with Conrail over the January 4, 1987 accildent involves
an interpretation of the terma of the indemnification agreement
which 1s consistent with decislonal law. Amtrak submits that
this 1ssue 1a one for the courts to declde and not the
Commission. .

BISCUSSION AND CONGCLUSIONS

Under section 402(a) of the RPSA, Amtrak may contract with
rallroads for the use of tracks and other facilities and the
provision of services on such terms and condiftions as the parties
may agree. In the event of a failure to agree, the Commission is
empowered to order the provision of services or the use of tracks

1/ According to Soo's contractual theory, the railroads that
2ntered into the Basic Agreement with Amtrak were motivated to
dispense with their respective passenger operations due to the
tremendous potentlal llability assoclated with it. Soo argues
that to remove this element of consideration from the Basic
Agreement 13 tantamount $to a fallure of consideration.

-2 -
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or facllities of the railroad by Amtrak if we find that doing so
is necessary to carry out tha purposes of the RPSA. The
Commission may also fix just and reasonable terms of
compensation.

The '‘question to be.decided 1is whéther, Amtrak's access to
Soo!s .track under: the circumstances presented 1is necessary. to
caprry out _'purposes of the RPSA. Amtrak argues that it is
necessary and cltes to one of the Congressional findings in the
RBESA "that to the maximum extent feasible travelers in America
should have the freedom to ghccse the mode of transportation most
convenient to their needs."</ Amtrak also points tc one of the
Congreasional goals of the RPSA, which 1s that Amtrak "...
undertake initiatives which are conslstent with good business
Judgment and designsd to maximize 1its revenues and minimize
Federal subsidies."?/

300 acknowledges that Amtrak's legislative directive i3 to
maximize 1ts revenues. Soo argues that such 13 to occur only
when compatible with existing rail transportatlion movements. 3oo
attempts to minimize the importance of the proposed excursion
trip in comparison to its own freight operations, stating:

50 enable Ambtrak %o disrupt {reight operacions
on an accasional hasis to accommodate rall
buffs In reallty forces 300 and its zustomers
to subsidize thils unnecessary private service
through liabllity exposure, exXpeénse and
inconvenlence, Soo submits that 1ts use of
these lines for freight operations 1s, of the
two, truly necessapy to carry out the praill
transportation policy of the United 3tates.

e are not required under the RPSA statuti to elevate
frelght servica over passenger transportation. / Likewlse,
there 1is nothing in that statute which distingiishes occasional
reareational use from other passenger transportation. On the
.gontrary, Congress amended the RPSA in 1979 by adding section
u02(g) requiring Amtrak to enter into an industry-wide contract
with. the railroad industry in order to obtain the ability to run
charter trains ‘on.a reasonable basis. It was the intent of
Congress that Amtrak éncourage the -use of charter trains because
such: operations “¢an, at a minimum,ibe: run ‘ona-break-even
bagisi?/  Neither Amtrak nor the operating railroads were able
to. develop a constructive proposal for such an agreement and
subsection (g) was eventually deleted after Congress determined
that it was: unnecessary ‘An light of the "... current aprrangement

2/ 45 y.8.C. 50I(a). -
3/ 45 U.5.C. 50la(l4).

Y/ mn faect, under 45 0.S8.C. 562(e), intercity or commuter
Dagsenger trains are to be glven preference over frelght trains
in the use of any gziven line of track, Junection, or crossing.
Any rallroad whose rights are affected with regard to freight
train operation may file an application with the Secrestary of
Transportation requesting appropriate rellef,

5/ 4.R. REP, NO. 96-189, 96th Cong., lst Sess. 32, reprinted in
T1979] U.S. CODE CONG. & AD. NEWS 1198, 1212. =

- 3 =
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of wogking out the detalls of charter and speclal train movements

The operation ‘of special trains is thus contemplaced by
Congress as a legitimate and proper undertaking by Amtrak under
the Act, We will not second-guess Amtrak's business judgment in
deciding to operate the special trains for the Club. We find
.that'an order requiring Soo to make avallable tracks to permit
Amtrak to operate special trains between Chicagoe, IL and Oshkosh,
WI, August 1 and 2, 1987, as sought by Amtrak 1 scegsary to
;out the purposes*ofvthe RPSA and will not ul; interfere
- '3 useof its property to conduct normal freight
operations; In fact, Amtrak has agreed that Soo may give 1ts
‘freight trains priority over this Amtrak operation.

With regard to the liabillty issue, Amtrak's litigation
posture in an unrelated case has no hearing on the question of
whether we should require Sco to provide Amtrak with the access
and services 1t requests in this proceeding, Rather, it goeszs to
the question of the compensation that Sco should receive for the
risk it bears. Sco's allegation that it wilil not be adequately
compensated for the risk of loss it may incur nust be addrassed
imietermining the amount of compensation %o ope awarded ‘n this
2ase.

The evidence of record deoes not contain sufflcient
information for us to determine what 1is just and reasonable
compensation under the clrcumstances., We will initially order
the compensatlion and indemnification suggested by Amtrak., We

will also set the matter of compensation and indemnification for
modifiad procadura. 1O ansure the development of a complete record,

each party will file an opening statement and a reply. Final action
on these matters will await a final decision on the evidence presented
by the parties, Amtrak should be aware that the amount of compensation
could be increased substantially based on the risk of loss factor.

This action will not significantly affect elther the qualilty
of the human environment or energy conservatlon.

It 13 ordered:

1. The Soo Line Raillroad must provide the National Rallroad
Sagssenger Service Corporation with those services, tracks, and
facilities, including rights of access to track and facilities
necessary to allow the latter to operate two speclal trains on
August ! and 2, 1987, between Chicago, IL and Oshkosh, WI.

2. The establishment of Just and reasonable terms and
conditions for the prévision by the Soo Line Railroad of
necessapry services, tracks and facilities shall he handled under
modified procedurs., The parties must comply with the applicable
provisions of 49 CFR 1112,1 through 10.

3. The National Railroad Passenger Service Corporation must
compensate and indemnify the Soo Line Railroad in conformity with
the terms and conditions of the present Amtrak-Milwaukee
agreement.

4, This payment 1s not a final compensation., The terms
finally determined will have retroactive effact to the dates of

6/ H,R. REP. NO. 99-149, 99th Cong. lst Sess. 21 (1985). The
deletion of subsection (g) was part of the Amtrak authorization
bill (H.R. 2266) which passed the House on September 19, 1985,
The provislons of the bill were added as an amendment to H.R.
3500, the "Consolldated Omnibus Reconcillation Aet of 1985."

- Y4 =
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August 1 and 2, :1987, wlth proper conszderatlon fo:fthose
Passenqer Cokp -

S. ©on July 20, 1987, the National Railroad Passenger
Corporation and 300 Line Railroad shall submit verified
statements on matters relating to just and reasonable terms
and conditions for the operation of the special trains and
the provision of services, tracks and facilities required.

The National Railroad Passanger Corporation and the Sco Line
Railroad shall file verified statements in reply by August 18,
1987.

6., This decision is effective on the date it is served.

By the Commission, Chairman Gradiscon, Vice Chairman Lamboley,
Commissioners Sterrett, Andre, and Simmons.

Norata R. McGee
(SEAL) Sacraetary
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DECISION
FPinance Docket No., 31306

AMTRAK AND WISCONSIN CENTRAL LTD. -~ USE OF TRACKS AND FACILITIES
AND ESTABLISHING JUST COMPEMSATION

Decided: July 29, 1988

We will zrant the application filed on July 22, 1988, by the
National Railroad Passenger Corporacion (Amtrak)} under sasction
402(a)(l) of ths Rail Passenger Service Act, as amended (RPSA),
45 U.3.C. 562{a}(l}., Wisconsin Central Ltd. (WC) i3 required to
provide Amtrak with accass to it3 tracka and other facillitles
betwesn Duplainville and Qahkosh, WI, and %o provide such
sepvices as are required by Amtrak for Lt to operate two apecial
trailns on July 30 and 31, 1988. BDecause of the inabillty of the
parties to agree upon compensasion, we will also inacituce a
proceeding to determine just and reasonanle compensation for the
trip.

BACKGROUND

Amgrak filed this application with the Commission on July
22, 1988, arfter failing to come to an agreement Wwith WC
concerning the proposed operacion of two special round-trip
trains for the 20th Century Railroad Club of Chicago (Club)} to
transport paasengers to an air show at the Oshkosh Airport in
Wlsconsin on July 30 and 31, 1988. The proposed route 13 from
Chicago Union Station via the Soo Line Rallroad (Soo) to
Duplainville, WI, a distance of 102.2 miles, and from
Duplainville wvia WC %o the Oshkosh Airpert, a distance of 69.4
miles.

Amtrak filed a similar application last ysar So Lranspors
the Club to the air show, which was granted by the Commission in
Finance Dockat No. 31062, Amtrak and-Sco Lins Railroad -- ise of
Tracks and Facilities and E3Fablisning Just CTompensacion (now
printed), served June 29, 1987 (Amtrak and Sco Line). At that
time, S0o owned the entire line over which the trains were to be
operated. t subsequently sold the track, between Duplainville
to Cshkosh, to WC.

According to Amtrak, iU has an agreement with Soc for
speration of the special %rains between Chicago and Duplainville,
however, 1t has reached an impasse in its negotiations with WC
for the remainder of the Srip between Duplainville and the
Oshkosh Airport. On July L9, 1988, Amtrak was advised by WC
that, in accordance with the taerms of ita bank credit agreement,
it could not voluntarily offer passenger 3ervice withous {ull
indemnification. It requestad a minimum of $10,000,000 general
liability protection. Amtrak declined to comply and flled this
application seeking an order directing acceas.

In support of its application, Amtrak states that the
proposed brips are i{dentical to.fhose authorized and direcged by
the Commission last year in Amtrak and Soo Line, supra. Amtrak
notes that the Commissicn conajlsfently has crejected rallroad
propesala for full indemnificardbm against all risk of liabllisy
in the operation 9f Amtrax trains, f{inding that 3uch proposals
would contravene the dictates of the APSA. It cltes our prior
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decisicnsi/ for the proposition that, unless the paprties
otherwise agree, apportionment of liablility for the operation of
Amtrak traina should be as stated in Amtrak's standard agreement
Wwith other railroads. In the alternative, L1t suggests that the
Commission take no action on the issue of apportionment of
liability, leaving the matter to common law remedies. Amtrak
notea that the drawback of the common law solution 13 that it may
breed lengthy and compllicated disputes beatween rallroads over
causation and fault.

On July 26, 1988, WC flled itas repiy to Amtrak's
application. It notes that, as a freight carrier, it hasa never
provided regularly scheduled passenger seprvice. WC statea that
as part of L{ts agreement with its lendersa, unless the Commission
orders it to do 30, it cannot provide pasasgenger service without
insurancs to cover the riasks associated with that type of
transportation. It submits that the apportionment of liability
sought by Amtralk 1s derived from Amtrak's standard agreement with
Class I railroads that exchanged thelr deficit pidden passengar
obligations for operating agreements with Amtrak. WG argues
that, Lt has never been a ceprtificated passenger caprrier and,
thus, has not henefltad from the substantial economic rellef
enjoyed by those carriers as a result of the RPSA. It Ffurther
argues that 1t should not have to automatically accept terms and
conditions suitad %o Class I carriers. According to WC, it does
not have the resources of a larger carrler to sustain the
financial impact of a seriocus passenger acclident. WC points out
that the Commission has enccuraged the creation of new carriers
formed from tha sale of light density Lines of Class I carriers.
It submits that this is & case of first impression, aince this is
the first time the Commission has been asked to lmpose Amtrak's
standard Claas I contract indemnity provisions on a new regional
carrier. WG requeata that the Commission order Amtrak to provide
insurance coverage for at least $10,000,000 and 5o adeopt WC's
altarnative full indemnification language. PFinally, WC argues
that the proposed compensation for the exoursion fa substantially
below the marksef rate and seeka compensation based on the fafir
market value for iti services and the use of 13 tracks.

In a responase filed July 26, 1988, Amtrak argues that
gontrary %o WC's contention that the standard apporsionment of
liability proviaions governing Amtrak operationa have been
limited in their application to Claas I rallroads relleved of the
obligation to provide rail passenger service by section 401 or
the RPSA, the Commiasion has imposad the same apportionment of
11ability provisions on rallroads that did not enter into che
8asic Agreement. With respect to the tarms of compensation,
Amtrak statea that (& 13 not aware of any basie disagreement
patween the paprties., It has agreed to reimburse WC for all
incremental c¢osts relating to the special trains and, in
addition, haa offared incentive payments for on-time
performance. Amtrak submits that section 402(a){l) permits no
more and that evidence of the market rate for such passenger
excursions would be irrelevant under the governing stasutory
criteria. Nevertheless, it states that any disagreement aa to
terma can be resolved in a subsequent proceeding.

o

DISCUSSIGN AND CONCLUSIONS

P
Under section 402(a) of the RPSA, Amtrak may contract with
railroads for the use of tracks, K and other facilities and the
provision of services on suchi%s&rms and conditions a3 the partiles
nay agree. In the event of a~fatlure to agree, the Commisslon 13
ampowered to opder the pgrovision of services or the use of tracks
orr facllities of the rallroad by Ambrak i we find that doing so

i1/ Finance Docket No. 30426, National Rall Passanger Corporation
Jppllecation Under 3ection 402(a) of the Rall Passenger sarvice
Act inot pgrinted), 3epved July 15, 1v9Y; Hdlnnesota lransrer iy. -
Jperation of Trains, 3%4 I.C.C. 552 (1978); and Amtrak and Tex.
and 2. Af. -J., ouat Compensation, 348 I[,C.C. 645 (13767,
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13 necessary to carry out the purposes of the RPSA. The
Commisaion may alse fix Just and reasonable terms of
compensation. The question to bhe decided is whether Amtrak’s
acoess to WC's track under the circumstances presented 1s
necessary o carry out the purposes of the HPSA.

In Amtrak and Sgo Line, supra, we discussed the legislative
history orf the RPSA, particularly the intent of Congress that
Amtral encourage the use of charter trains. daving detvermined
shat the operacion of special trains is contemplated by Congreass
as a legitimate and proper undertaking by Amtrak under the RPSA,
W atated that we would not second-guess Amtrak's business
judgment in deciding to operate the special trains for the Club.
We adopt those [indings here. Accordingly, we find that an order
requiring WC to make avallable tracks to permit Amtrak Go operate
special trains between Duplainville and Oshkosh, WI, July 30 and
31, 1988, as sought bg Amtrak i3 necessary to carry out the
purposes of the RPSA.5/

The evidenca orf record does not gontain sugficient
informasion for us to determine what i3 Juat and reasonable
compensation under the circumsstances. In fact there appears 3o
be some disagreement batween the parties on this point. However,
w#e note that the general approach advanced by Amtrak (cost plua
incentives for good performance) 1a required by Section 402 orf
che RPSA., We will initially order the compensation sugzested by
Amtrak., We will also set the mattar of conpensation for modified
procedure. To ensure the development of a completa record, each
party will fi1le an opening statement and a reply. Final action
on this matter will awalt a final decision on the evidence
presented by the partiess. R

“With regaprd to the matter of indemnirication,'we agrea with
firication inthis case 'i3.a mattep of first
imprasuion We 'do .not believe it 13 reasonable to raquire a
railroad whose propercy d once alyeap or

v nonwillful negligent

1ty apportionm_ p

is not appropriate under these: circumstancaa and we' will require
Amtrak to indemnify WC against all but willful-dects of
neglizence by WC employees .3, 3 "Requiring Amtrak to indemnify WC
in"'this mannep moots the necessity for the Commission to order
Antrak to provide WC with insurancas coverage,.

This acetion will not signiflcantly arfect either the quality
of the human enviponment or energy conservation.

It i3 ordered:
1. The Wisconain Cantral Ltd. must provide the National

Railroad Passenger Corporation with those services, tracks, and
facilities, lncluding rights of access fo track and facilities

2/ While we are expediting this decision as Amsrak requests, we

Cautlion it that we may decline to do sb in the future, Amtrak's

request was recelved for staff analysis on July 22, Amtak thus
afforded us only 6 working days %0 paview the matter and issue a
dacision. Moreover, WC's participation 13 difficult, at best.
Amtprak notes {Petition at 2) thdt, it ls committed to providing
shese special trains for the Gfdb' Thus, it has known ror gquite
some time that 1% would need ¢ use these tracks. 4Wnile we
ancourage privatce resolution of these disputes and note Amtrax's
zlaim that it was not until July 19th that negosiations broke
down, Amtrak could have requesced this relief much earlier, a3 a
protactive measure in she event private resclution failed, In
she future, we expect (t 2o do s0.

2/ WC's proposed indemnification provision does not distinguisn
setwaen the willful neglizence and ordinary neglligence of 1ts
amployses. Thus, we will aot adopt 1ts proposed languaxe.
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necessary to allow the lacter to operate two special trains on
July 30 and 31, 1988, bvetween Duplainville and Oshkosh, WI.

2., The establishment of just and reasonable terms and
conditions for the provision by the Wisconsin Central Ltd. of
necessapry services, tracks and facllitles shall ve handled under
modified procedurs. The parties must comply with the appllcable
provisicns of 49 CFR-1112.1 through 10.

3. The Naticnal HRaillroad Passenger Corporation must
compensate the Wisconsin Central Ltd. in conformity with the
terms and conditions of the standard agreement which the National

Railroad Pasgsenger Corporation has with other rallroads except as
to indemnification.

4, This payment is not a final compensation. The tarms
finally determinad will have retroactive effect to the dates of
July 30 and 31, 1938, with proper consideration for thoge
payments made by the National Rallroad Passenger Corporation in
accordance with ordering paragraph 3.

5. On September 2, 1988, the National Railroad Passenger
Carporation and Wisconsin Central Ltd. shall submit verified
statements on matters relating to just and reasonable terms and
conditions for the operation of the spacial trains and ths
provision of services, tracks and facilities required., The
NMational Railroad Pasaenger Corporation and the Wisconsin Central

&ggé shall file verified statements in reply by Septembar 22,

6., The National Railroad Passenger Corporation i3 resguired
to lndemnify Wisconsin Central Ltd. againat all but the willful
aects of negligence of the employeea of Wisconain antral Ltd.

7. This decision iz affactive on the date it is sapved.

By the Commission, Chairman Gradison, Vice Chajirman Andre,
Commissioners Sterrett, 3immons, and Lamboley. Commissioner
Lamboley did not participate in the disposition of this
proceeding.

Noreta R. McGee
{SEAL) Secretary

wWond

AL
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NATIONAL ARBITRATION PANEL’S
DECISION AND ORDER IN NAP CASE NO. 62

(AMTRAK AND BURLINGTON NORTHERN, INC.)



NATIONAL ARBITRATION PANEL

NATICNAL RAILROAD PASSENGER
CORPORATION ("AMTRAK"),

Initiating Party, NAP Case No. 62

In re: Refusal to
Operate Special
Passenger Trains

Ve
BURLINGTON NORTHERN, INC.,

Answering Party.

P L NP S L ey s

DECISION AND ORDER

This case was initiated by the National Railroad
Passenger Corporation ("Amtrak") on June 8, 1884 by £iling
ifs entire written case. Amtrak at that time requested the
Panel to give the case expedited treatment. On June 11,
1984 the Chairman granted the request Iin part, setting
July 10, 1984 as the date for the response by Burlington
Northern, Inc., and July 13 as the date by which oral argu-
ments could be reguested. The Burlington Northern Response
was filed on July 5, 1984. At the request of Amtrak, oral

proceedings were held on September 10, 1984, On September 7,

1984 Amtrak f£iled a Reply to the Burlington Northern Response,

The Chairman, acting pursuant to Section 5 of the Ru;es,
ordered at the hearing that the Reply would be received,
but accorded Burlington Northern a right to a further Reply
by October 15, 1984, That reply was filed on October 15,

1984,



* * * * * *

The basic facts are simple, and not in dispute. Since
1976, Burlington Northern ("BN") has, from time to time,
operated special excursions or charter Amtrak trains over
its rail lines. On October 20, 1983, however, BN advised
Amtrak that it had concluded that it was not obligated under
the Basic Agreement to operate such trains, and would not do
so in the future until an agreement was reached oﬁ compensa-
tion and indemnity to BN for operating such trains. Amtrak's
rasponsive proposal for negotiations was unacceptahle to BN.
As a result, no special trains have been operated by BN since
October 1983, except those that were the subject of corres-
pondence pricr to that date.

The issue, then, is whether the Basic Agreement cbligates
BN to operate special trains as Amtrak may reguest, provided
they do not cause unreasonable interference with the
adequacy, safety and efficiency of BN's other operaticns. The
- answer must be in the affirmative.i

Section 3.1 of the Agreement requires BN to provide
services requested by Amtrak "in connecticon with the opera-
tion of NRPC's Intercity Rail Passenger Service," which is
defined in Article I as "all rail passenger service over the

lines of Railroad.”™ The inclusiveness of the word "all" is

emphasized by the fact that the parties to the Agreement

*/  An objection by BN to the jurisdiction of the Panel
was withdrawn at the September 10, 1984 hearing.

/



specified two exceptions -- commuter service and c¢ertain auto
ferry service. "Intercity Rail Passenger Trains" are

also defined as "all trains operated in Intercity Rail
Passenger Service." The Agreement also reflects, in Sec-
tion 2.1, an understanding that not all rail passenger
service is regularly scheduled, by forbidding BN to

operate only "regularly scheduled" rail passenger'service.
Amtrak agrees that Section 2.1 permits BN, as well as

amtrak, to operate special trains./

The appendices to the Basic Agreement are even more
specific., Appendix IV, in Section B-1l~b, provides that the
monthly payment to BN for costs of maintenance of way, com-
puted on gross ton miles, shall include, in addition to
regular trains, "extra trains." Appendix V, in Secticn A-3,
excludes from calculaticon of the incentive payment to BN,

"A special train, an extra train over the same route or a
section of a scheduled train which is requested by NRPC."

The argumént of BN that "A special train" in that sentence is
to be read as defining or describing the two following
categories -- as if it were followed by a colon, or l.e. --

is a distortion of its plain reading.

*/ The memorandum prepared by the railrocad negotiators

on the course of negetiations dated July 31, 1971,
states (p. 34) that the words "regularly scheduled" were
included at the reguest of the railroads "to permit a rail-
road to operate an excursion or special train without the
prior consent of NRPC."



BN urges, however, that notwithstanding those several
provisions, its obligation 1s measured by Section 3.1 of
the Basic Agreement, which provides that !"The routes,
schedules and consists of NRPC Intercity Rail Passenger
Trains operated by-Railroad shall be as set forth in Ap=-
pendix I." That appendix, in great detail, sets out routes,
schedules and consists of scheduled trains, but has no
reference to special trains, nor has Amtrak requested any
revisions of Appendix I, as it is empowered to do.

When the Agreement and its appendices are read as a
whole, however, it is aﬁparent that Appendix I does not
represent BN's total obligation. BN does not challenge its
obligation to operate detour moves, second sections or extra
trains over thé same route, Indeed, 1t has not regarded
Appendix I as meaningful; almost none of Amtrak's passenger
trains over BN tracks now correspdnd to the routes, schedules
and consists there set out, although the amendment procedure
under which Amtrak can request modified or additicnal ser-
vice, as set out in Section 3.2, has not been used.

BN also argues that both parties have reccgnized that
special trains are not cévered by the Basic Agreement. It
is unnecessary to decide whether the Panel is authorized to

thus ignore Agreement language -- see Minmar Builders, Inc. V.

Beltway ExXcavators, Inc., 246 A.2d4 784 (D.C. App., 1968);

Burbridge v. Howard University, 305 A.2d 245 (D.C. App.,

1973) -- since it is by ‘no means clear that BN's assertiocn

ils correct.



It is undisputed that when Amtrak proposed a special
train to BN, as it has done a number of times in the past,
it did so by way of an Authorization Notice (AN).. This, BN
contends, demonstrates that special trains are not covered
by the Basic Agreement, since, it contends, ANs, at least in
the early vyears of the Basic Agreement, were used only for
services it was not required to perform. While iﬁ is clear
that ANs were issued by Amtrak to BN for services which BN had
no Agreement obligations to provide, it is by no means
equally clear that even in the early years they were used
only for such services. It seems more likely that, as
Amtrak contends, they were used beth for work or services
not covered at all, and for work or services which-required
Amtfak's specific authorization or agreement as to the
amount to be paid because that amount was not specified in
the Basic Agreement. That appears to be the meaning of the
language used in the Amtrak memorandum stating when ANs
were to be used -- "in authorizing work not covered by the
Operating Agreements."” The significance of the‘ANs as to
the understanding of the parties 1s also tempered by the
fact that for some ten years BN did not object to special
trains, although it asserts it did so only as a favor to
Amtrak, and that in calculating compensation due it for
providing for special trains it accepted the maintenance
of way compensation set out in Appendix B-l1-b of the Basic

. / .
Agreement for, inter alia, "extra trains."




BN also cites Section 362(g) of Title 45, which
directed Amtrak to contract on an industry-wide basis to
establish rights for the operation of special trains between
specific points anywhere in the United States. The explana-
tion in the conference report on the section (H.R. 96-481,
96th Cong., lst. Sess., p. 30 (1979)) states that Amtrak has
had difficulty with respect to charter business_"because of
the difficulty in making run-through arrangements with the
numerous rail carriers between points of origin and destina-
tion whenever those péints were between long distances."
Amtrak denies the BN assertion that it sought the legislation,
rand in any event it did not pursue such an.industry-wide
agreement and urged in 1983 that it be repealed.

Whoever it was who proposed Section 562(g), neither its
language nor the explanation for it quoted above suggests that
it was intended to affect whatever arrangements for special
trains might exist with individual railrcads. The statement
in Amtrak's Legislative Report of Febrﬁary 15, 1983 teo the
Congress recommending repeal, stating that "the current
arrangements of contracting for charter and special train
movements on an ad hoc basis has been satisfactory," describes
with reascnable accuracy the AN process employed by Amtrak.

Two other BN arguments remain to be noted. That the
Basic Agreement and its appendices nowhere refer to "charter"
or "excursion" trains is not significant; "special" or

"extra" trains are generic terms fully adequate to describe



trains of that sort. And that Amtrak was created to relieve
the railroads of their statutory respeonsibility for intercity
rail passenger service -- which did not include-'an cbligation
to cperate specia; trains, although they did in fact operate
them -- does not suggest, much less compel, the conclusion
that Amtrak would not wish to operate as the railroads had
done and contract accordingly. However, as noted.above, the
Easic Agreement does recognize a distinction between regularly
scheduled rail passenger service, for which Amtrak has exclu-
sive rights, and other service, such as special trains, which
may be operated by both Amtrak and BN.

The award requested by Amtrak is granted. The Panel
finds that BN is required to provide special passenger train
service to Amtrak pursuant to the BN Basic Agreement and in
accord with the compensation structure contained in that

Agreement, and BN is directed to perform such service.

| M%M?]

N

Dated: October 19, 1984

C. George Niebank, Jr. dissents.
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