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Florida Department of Transportation -- Petition for
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Dear Ms. Brown:

Enclosed for filing in the above-captioned proceeding are an original and ten
copies of the Petition for Declaratory Order of Florida Department of Transportation, dated
May 5, 2014. A credit card payment form in the amount of $1,400, representing the appropriate
fee for this filing, and a compact disk containing the text of the Petition in MS Word 2007 format

- are attached. Please note that expedited consideration of the Petition is requested.

One extra copy of the Petition and this letter also are enclosed. I would request
that you date-stamp those items to show receipt of this filing and return them to me in the
provided envelope.

If you have any questions regarding this filing, please feel free to contact me.
Thank you for your assistance on this matter.
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 35783

FLORIDA DEPARTMENT OF TRANSPORTATION
-- PETITION FOR DECLARATORY ORDER --
RAIL LINE OF CSX TRANSPORTATION, INC.
BETWEEN RIVIERA BEACH AND MIAMI, FLORIDA

PETITION FOR DECLARATORY ORDER OF
FLORIDA DEPARTMENT OF TRANSPORTATION

Pursuant to 49 U.S.C. § 721 and 5 U.S.C. § 554(e), Florida Department of
Transportation ("FDOT") hereby seeks a declaratory order that its continued ownership of, and
assumption of dispatching and maintenance responsibility over, rail trackage between Riviera
Beach and Miami, Florida (the "South Florida Line") on which CSX Transportation, Inc.
("CSXT") holds a perpetual, exclusive freight easement does not render FDOT a rail common
carrier under the Interstate Commerce Act or otherwise implicate a need for Surface
Transportation Board authorization under 49 U.S.C. § 10901.

FDOT acquired the physical assets of the South Florida Line in 1988, and after
significant capital improvements over the last 25 years the line today hosts the "Tri-Rail"
commuter passenger service in addition to CSXT freight service and National Railroad
Passenger Corporation ("Amtrak") intercity passenger service. Pursuant to a recently-executed
and perpetual new operating and management agreement with CSXT, FDOT now proposes to
assume responsibility for maintaining and dispatching the South Florida Line. The carefully-
crafted provisions and protections contained in that agreement assure that CSXT can fulfill all

current and reasonably foreseeable rail freight needs on the South Florida Line. The relevant



agreements also assure that Amtrak service on the South Florida Line will continue to be
reasonably accommodated and that the on-time performance of Amtrak trains should not be
adversely affected.

Because CSXT retains a permanent, exclusive freight operating easement on the
South Florida Line and FDOT neither possesses nor will obtain the right or ability to provide or

control freight service on the line, FDOT seeks a determination pursuant to Maine DOT -- Acg.

Exempt. -- Maine Central R. Co., 8 I.C.C.2d 835 (1991) ("State of Maine") and its progeny that

FDOT's continued ownership of the physical assets of the South Florida Line and its assumption
of dispatching and maintenance on the line do not require Board authorization under 49 U.S.C.
§ 10901. Issuance of a declaratory order is appropriate to remove any uncertainty and facilitate a
State of Maine determination.’

The operative agreements set a target date of June 30, 2014 as the date on which
dispatching and maintenance of the South Florida Line will be assumed by FDOT, but in any
event no later than December 31, 2014. The parties currently contemplate that they will
implement the change no sooner than the end of October, 2014. A State of Maine determination
by the Board is a prerequisite to implementation of the new arrangements. Accordingly,

expedited consideration of this petition is requested to allow a decision by October 1, 2014.

! State of Maine determinations are usually obtained through a two-step process that involves

filing an acquisition notice of exemption pursuant 49 U.S.C. § 10901 and 49 C.F.R.
§ 1152.31, et seq. and separately filing a motion to dismiss the notice of exemption. The
declaratory order process also has been utilized by the Board and its predecessor in the State
of Maine context, however, including in instances where (as here) the underlying acquisition
transaction occurred at a significantly earlier date. See Maryland Transit Administration --
Petition for Declaratory Order, Finance Docket No. 34975 (STB served October 9, 2007),
reconsideration denied (STB served September 19, 2008); see also, e.g., Santa Cruz County
Regional Transportation Commission -- Petition for Declaratory Order, Finance Docket No.
35653 (STB served September 7, 2012); Metro. Transit Auth. of Harris County, TX --
Declar. Order, 9 1.C.C.2d 559 (1993).




BACKGROUND

A. Description and Development of the South Florida Line

FDOT is a governmental agency of the State of Florida and a non-carrier. In
1988, FDOT acquired approximately 81 miles of rail line from CSXT extending primarily from
Riviera Beach (near West Palm Beach) to the Miami airport, and also including two short
secondary lines in the Miami area.”> CSXT retained an exclusive, perpetual freight easement on
the South Florida Line, and also continued to provide dispatching and maintenance on the line.
Verified Statement of Gerry O'Réilly, FDOT District 4 Director of Transportation Development,
attached hereto at Tab 1 ("O'Reilly V.S.") at 1-2. FDOT and CSXT consulted informally with
staff of the Interstate Commerce Commission ("ICC") at the time of the 1988 transaction, and
provided staff with drafts of the proposed transactional documents. Verified Statement of Jay S.
Westbrook, CSXT Assistant Vice President - Passenger Operations, attached hereto at Tab 2

("Westbrook V.S.") at 2; O'Reilly V.S. at 2. As the Board noted in Florida Department of

Transportation -- Acquisition Exemption -- Certain Assets of CSX Transportation, Inc., Finance

Docket No. 35110 (STB served December 15, 2010) ("FDOT/Orlando™) at 6, reopening denied

(STB served June 22, 2011), no formal ICC decision or determination was issued regarding the

1988 transaction, which preceded the State of Maine case by three years. ("In 1988, several years

> The lines originally acquired extended: 1) from milepost SX-964.9 in Riviera Beach to

milepost SX-1037.5 in Miami; 2) from milepost SXD-1036.6 to milepost SXD-1041.0 in
Miami (the "Downtown Spur"); and 3) from milepost SXH-36.8 (equal to milepost SX-
1036.8) in Miami to milepost SXH-41.12 in Oleander, a portion of CSXT's Homestead
Subdivision (the "Oleander Branch"). Some of these mileposts were rounded in the 1988
transactional documents. As explained further below, due to subsequent events this
declaratory order request covers line segments with slightly different milepost termini.
While the term "South Florida Line" as used in this Petition is broadly intended to encompass
all three line segments, the Downtown Spur and the Oleander Branch are freight-only lines
and thus are not generally implicated in the shared use considerations that apply to the main
Riviera Beach-Miami stem.



before the State of Maine decision was issued, FDOT purchased [the South Florida Line] from
CSXT running parallel to Interstate 95 between Miami International Airport and West Palm
Beach, Fla. CSXT retained a permanent, exclusive freight rail easement in the property. The

South Florida transaction was not filed with the ICC for review."); Cf. City of Venice --

Abandonment Exemption -- In Venice, II. and St. Louis, MO, Docket No. AB-863X (STB

served June 22, 2004) at 6 ("It would be anomalous to hold that the City should have followed a

procedure [i.e., the State of Maine process] that was developed in 1991 in a transaction that

occurred" at an earlier time.). ICC staff informally indicated, however, that no agency action
was contemplated in connection with the transaction. Westbrook V.S. at 2; O'Reilly V.S. at 2.
FDOT acquired the South Florida Line in order to facilitate the initiation of "Tri-
Rail" commuter service, under the auspices initially of the Tri-County Commuter Rail Authority
and today of the South Florida Regional Transportation Authority ("SFRTA"). Commuter
operations begin in January, 1989, originally between West Palm Beach and Miami, and were
later extended north to Mangonia Park and south to a new Miami Airport station. FDOT and
SFRTA also undertook a major upgrading of the South Florida Line, including double-tracking
most of the main West Palm Beach-Miami stem, improving signals and constructing a new
bridge over the New River near Fort Lauderdale.® These improvements resulted in higher speeds
and significantly increased capacity on that line. O'Reilly V.S. at 2-3; Westbrook V.S. at 3.
Since 1988, operations, maintenance and dispatching on the South Florida Line

have been governed by an Operating and Management Agreement - Phase A dated as of May 11,

This new, double-track bridge extends from approximately milepost SX-1013.3 to milepost
SX-1015.8, and is parallel to the earlier single-track bascule movable bridge which remains
in place and in operation. Due to gradient and other factors, only Tri-Rail commuter trains
and Amtrak intercity passenger trains use the new double-track bridge. CSXT freight trains
continue to use the original bascule bridge. Westbrook V.S. at 3.
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1988 ("OMAPA") between FDOT and CSXT. Pursuant to that agreement, CSXT continues to
maintain and dispatch the South Florida Line.* Also on May 11, 1988, the parties agreed to an
Operating and Management Agreement - Phase B ("OMAPB") between FDOT and CSXT that
contemplated the future assumption of maintenance and dispatching responsibilities on the South
Florida Line by FDOT. OMAPB has never been implemented.

Today, SFRTA operates 50 weekday Tri-Rail commuter trains (25 in each
direction) on the South Florida Line.” Stephens V.S. at 2. CSXT operates an average of 10
freight trains per day on the line, and operates yards at Fort Lauderdale and Hialeah in Miami.
Westbrook V.S. at 7. Amtrak operates four daily trains (two in each direction) between Riviera
Beach and Amtrak's Miami station near Hialeah.®

Since 1988, CSXT has abandoned two sections of its retained freight easement on
the Downtown Spur, and also abandoned its easement on the very south end of the main line at

the Miami Airport. See CSX Transportation, Inc. -- Abandonment and Discontinuance of

Service Exemption -- Dade County, FL., Docket No. AB-55 (Sub-No. 242X) (ICC served July

19, 1988); CSX Transportation, Inc. -- Abandonment Exemption -- In Dade County, FL, Docket

No. AB-55 (Sub-No. 383X) (ICC served July 10, 1991); CSX Transportation, Inc. --

Abandonment Exemption -- In Miami-Dade County, FL., Docket No. AB-55 (Sub-No. 717X)

The only exception is the new 2.5-mile, passenger-only bridge over the New River near Fort
Lauderdale, which is dispatched by Amtrak pursuant to an agreement with SFRTA. See note
3, supra, and accompanying text; Westbrook V.S. at 3; Verified Statement of Jack L.
Stephens, SFRTA Executive Director, attached hereto at Tab 3 ("Stephens V.S.") at 3.

On Saturdays and Sundays Tri-Rail operates 30 commuter trains (15 in each direction) on the
South Florida Line. As indicated above, these commuter trains only transit the main West

Palm Beach-Miami stem of the South Florida Line; the Downtown Spur and the Oleander
Branch are freight-only.

6 Train Nos. 91 and 92, the Silver Star, and Trains Nos. 97 and 98, the Silver Meteor.
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(STB served September 9, 2011). In fulfillment of a 2001 agreement between CSXT and what is
now SFRTA, CSXT is now preparing to contribute to FDOT an additional three-quarters of a
mile of track at the north end of the South Florida Line, subject to the same retained, permanent
exclusive freight easement and conditions that apply to the rest of the line.” With these changes,

the South Florida Line as to which FDOT seeks a State of Maine determination extends a total

distance of approximately 80.28 miles, as follows:

o From approximately milepost SX-964.16 in Riviera Beach to milepost
SX-1036.8 in Miami;

@ The Downtown Spur, from milepost SX-1036.6 (on the main stem) to the
end of track at milepost SXD-1039.92 in Miami; and

J The Oleander Branch, from milepost SXH-36.8 (milepost SX-1036.8 on

the main stem) to the connection with CSXT at milepost SXH-41.12 at
Oleander.

A map showing the South Florida Line is attached at Tab 4.
In 2010, in connection with development of the "SunRail" commuter rail system

in the Orlando area, FDOT obtained a State of Maine determination with respect to its

acquisition of 61.5 miles of CSXT rail line between Deland and Poinciana, Florida.

FDOT/Orlando. Relying on CSXT's retained, permanent and exclusive freight easement on the

line and the terms of the "Central Florida Operating and Management Agreement” between

FDOT and CSXT ("CFOMA"), the Board found that FDOT's acquisition of the physical assets

This additional segment of track (the "Contribution Segment") extends from milepost
SX-964.9 to approximately milepost SX-964.16 in Riviera Beach, and will facilitate eventual
construction of a maintenance/layover facility for the Tri-Rail commuter service. Unlike the
remainder of the South Florida Line, which FDOT acquired in 1988, the Contribution
Segment transaction has not yet occurred. Once the transaction is consummated, this very
short piece of track will become an integral part of the South Florida Line and will be
governed by the new operating agreement discussed below that covers the whole line.
Including the prospective Contribution Segment transaction in this declaratory order
proceeding is reasonable and avoids a duplicative and unnecessary State of Maine proceeding
to address just that segment.



of the Orlando Line and assumption of dispatching and maintenance on the line did not require

Board regulatory authorization and would not impose a common carrier obligation on FDOT.

In its decision in the FDOT/Orlando proceeding, the Board noted FDOT's prior
1988 acquisition of the South Florida Line, and also noted the determination by several other

federal agencies that SFRTA, the operator of the Tri-Rail commuter service, is not a rail carrier.

FDOT/Orlando at 4 & nn. 6-7. For its part, FDOT noted in that proceeding that FDOT and
CSXT anticipated modification of their existing arrangement on the South Florida Line, and

committed to seek a State of Maine determination with respect to any such new arrangement

prior to its implementation. Finance Docket No. 35110, FDOT Motion to Dismiss Notice of
Exemption, filed April 3, 2009, at 2, n.1. This declaratory order petition is being filed in
fulfillment of that commitment.

FDOT now proposes to assume dispatching and maintenance responsibilities from
CSXT on the South Florida Line. While the never-implemented OMAPB provides for such a
transfer of dispatching and maintenance, that agreement is twenty-five years old and was not
considered an ideal vehicle for achieving the parties' objectives. Instead, the parties entered into
an entirely new South Florida Operating and Management Agreement ("SFOMA"), based largely

on the CFOMA that the parties had utilized and the Board had considered in FDOT/Orlando. An

original version of SFOMA was initially executed on December 6, 2007. On January 25, 2013,
FDOT and CSXT executed an Amended South Florida Operating and Management Agreement
("Amended SFOMA"), which is provided with this petition and is the primary operative

document for the State of Maine analysis that FDOT requests herein. As contemplated in the

agreement, the governing board of SFRTA approved the terms and conditions of the Amended

SFOMA on January 25, 2013. Pursuant to a separate Operating Agreement between FDOT and



SFRTA, dated June 13, 2013, SFRTA will perform the actual maintenance and dispatching of
the South Florida Line on FDOT's behalf. O'Reilly V.S. at 4; Stephens V.S. at 3.

The relevant agreements entered into by FDOT and CSXT assure that FDOT's
continued ownership of the South Florida Line, the addition of the Contribution Segment to the
South Florida Line, and FDOT's assumption of maintenance and dispatching responsibilities on
the South Florida Line will not interfere with or unduly burden CSXT's provision of rail freight
service on the line. Nor will those arrangements adversely affect the operations of Amtrak on
the South Florida Line, which are subject to a separate agreement between FDOT and Amtrak.
Indeed, dispatching of trains on the South Florida Line will be performed in the first instance by
Amtrak itself, under contract to SFRTA. Because CSXT retains, through a perpetual, exclusive
easement, all necessary rights and powers to continue to provide common carrier freight service
on the South Florida Line, the Board should find that FDOT's ownership and management of the
line's assets do not make FDOT a rail carrier and that the arrangements contemplated by the
Amended SFOMA do not require Board authorization.

FDOT is serving a copy of this petition on all known local shippers on the South
Florida Line, and has served a copy on CSXT, SFRTA and Amtrak.

B. FDOT-CSXT Agreements

FDOT and CSXT have executed, or will execute, a number of relevant
agreements that govern FDOT's ownership of the South Florida Line and the shared use of that
line by FDOT and CSXT:

° a Contract for Installment Sale and Purchase, dated as of May 11, 1988

(the "Sale Contract™), attached, without its exhibits, at Tab 5 hereto;



o a Warranty Deed, dated May 11, 1988, attached, without its exhibits, at
Tab 6 hereto and which contains CSXT's perpetual, exclusive retained freight easement on the
South Florida Line;®

° a Supplemental Warranty Deed, dated March 28, 1990, attached, without
its exhibits, at Tab 7 hereto;’

o a proposed Contract (the "Contribution Contract"), attached at Tab 8
hereto; providing for CSXT's contribution of the Contribution Segment to FDOT;

. a proposed Quitclaim Deed, attached at Tab 9 hereto, that accompanies
and is Exhibit B to the Contribution Contract;

. the Amended SFOMA, attached at Tab 10 hereto; and

° a Transition Agreement, dated March 31, 2014, attached at Tab 11 hereto,
which provides technical and other specifications for the transition of maintenance and
dispatching responsibilities from CSXT to FDOT.

In addition,

o FDOT and Amtrak entered into an Agreement dated May 1, 1997 (the
"FDOT-Amtrak Agreement"), attached at Tab 12 hereto, providing for Amtrak's continued use of
the South Florida Line;

. FDOT and SFRTA entered into an Operating Agreement dated June 13,

2013 (the "FDOT-SFRTA Agreement"), attached at Tab 13 hereto, providing for SFRTA's

®  The Warranty Deed is also Exhibit 3 to the Sale Contract.
°  The Supplemental Warranty Deed provided a more specific legal description of the property
transferred from CSXT to FDOT, but used identical language as the original Warranty Deed
in describing CSXT's perpetual, exclusive retained freight easement. References below to
the original Warranty Deed thus cover the Supplemental Warranty Deed as well.

-9.



performance of the actual maintenance and dispatching of the South Florida Line on FDOT's
behalf; and

° SFRTA and Amtrak entered into an Agreement for Transition,
Dispatching, Train Control and Yard Services, dated January 24, 2007 (the "Amtrak Dispatching
Agreement"), attached with various amendments at Tab 14 hereto, providing for Amtrak to serve
as SFRTA's contractor in the performance of dispatching services on the South Florida Line.

1. Sale Contract and Related Deeds

Pursuant to the terms of the Sale Contract, FDOT acquired the land, real property,
rights-of-way and associated property of the South Florida Line from CSXT on May 11, 1988.
The Sale Contract provided that:

the parties desire that CSXT retain, and not transfer to the State, a
perpetual easement over the properties acquired by the State
limited for the exclusive purpose of providing rail freight
service . . . it being the intention of the parties that CSXT remain,
and the State not become, the rail carrier subject to the Interstate
Commerce Act, the Railway Labor Act or any other federal law
relating to the provision of railroad transportation on such
properties.

Sale Contract at 2. Section 1.01(a) of the Sale Contract provides that the property transfer to
FDOT is "subject to the Easement to be retained by CSXT as set forth in the Deed" attached to
the Sale Contract as Exhibit 3. Specifically, the Warranty Deed reserves to CSXT:

an EASEMENT IN PERPETUITY . . . FOR RAILROAD

PURPOSES . .. in, over or on [the South Florida Line], including

the use of all the tracks or Trackage . .. within the Premises; and

herein known as the CSXT Easement; but SUBJECT TO,;

1. The terms, conditions and limitations of [the OMAPA] . ..

3. Grantor [CSXT] and Grantee [FDOT] agree that the CSXT
Easement is not retained to the exclusion of Grantee and its

« ) =



assigns, except for freight rail purposes, as set forth in said
[OMAPA].

4. Grantor [CSXT] and Grantee [FDOT] agree that the CSXT
Easement can be assigned only in conjunction with a
transfer or assignment of said [OMAPA].
Warranty Deed at 4,10

The Warranty Deed provides expansive definitions of the terms "Trackage,"
"Railroad Purposes" and "Sidetracks." Thus, CSXT is guaranteed "the exclusive right to use
(including rights to repair, replace and maintain) all Trackage on the Premises for freight rail
purposes," and "Trackage" includes all conveyed facilities "necessary for the safe operation of
rail freight; whether main, siding or sidetrack(s)." Warranty Deed at 5.

The CSXT Easement continues in perpetuity, until it "is abandoned or terminated,
as provided in the [OMAPA, now Amended SFOMA]." Deed at 4. As discussed further below,
the Amended SFOMA grants CSXT sole control over the abandonment of rail freight service on
the South Florida Line, and provides for termination of the CSXT Easement only if and to the
extent that CSXT obtains and consummates STB abandonment authority for any portion of the

South Florida Line.

2. Contribution Contract and Related Deed

The proposed Contribution Contract provides for CSXT's contribution of the
Contribution Segment to FDOT, subject to the CSXT iEasement as defined in the Quitclaim
Deed. Contribution Contract, § 3.3. Nothing in the Contribution Contract is to be construed to
"limit or restrict CSXT’s right to enter into any contract, agreement, lease or license pertaining to

the provision by CSXT of rail freight service on the [Contribution Segment], subject to the terms

10 As explained below, Amended SFOMA explicitly provides that references in the Warranty
Deed to OMAPA are to be replaced by references to Amended SFOMA.
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and conditions of the [Amended SFOMA]." Contribution Contract, § 3.3(b). And FDOT and
SFRTA cannot utilize the Contribution Segment for commuter rail service "unless and until
[FDOT] causes to be made such improvements as CSXT and [FDOT] agree are necessary to
accommodate commuter rail service, in accordance with the [Amended SFOMA]." Contribution
Contract, § 12.2.

The proposed Quitclaim Deed that will convey the Contribution Segment to
FDOT uses the same language to describe the CSXT Easement as the 1988 Warranty Deed
discussed above. Quitclaim Deed at 2-3. !

3. Amended SFOMA

The Amended SFOMA is intended to govern the shared use of the South Florida
Line by FDOT and CSXT commencing as early as late October, 2014 but no later than
December 31, 2014. It provides that FDOT will be responsible for maintaining and dispatching
the South Florida Line, and specifies the standards that will govern FDOT's performance of those
activities. It also provides for daily passenger-priority, freight-priority and mixed
passenger/freight operating windows on the South Florida Line. The Amended SFOMA was
carefully crafted and negotiated by the parties to assure that both passenger and freight trains are
handled efficiently on the South Florida Line, and to assure that CSXT possesses sufficient
rights, of a permanent and exclusive nature, to provide common carrier freight service on the
line. Specific operational aspects of the Amended SFOMA are reviewed in the Discussion
section of this motion, infra.

Upon initiation of operations under the Amended SFOMA, the existing 1988

OMAPA will terminate. Amended SFOMA, § 1(d)(ii). That termination "shall not affect the

' In 2006, CSXT contributed another parcel of land to FDOT to accommodate a highway
project. However, that parcel did not contain track or signals.
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rights and interests of CSXT in the CSXT Easement," and existing references to OMAPA in the
deeds that define the retained CSXT Easement will be replaced by references to Amended
SFOMA. Amended SFOMA, §§ 1(c) and (d)."

The Amended SFOMA reiterates the "intention of the parties hereto that CSXT
remain, and [FDOT] shall not become, the rail carrier subject to the Interstate Commerce Act,
the ICC Termination Act of 1995, the Railway Labor Act, or any other federal law, as enacted or
revised, relating to the provisions of railroad transportation on [the South Florida Line]."
Amended SFOMA at 4. It provides that "CSXT shall have the exclusive right to use the [South
Florida Line] for the exclusive provision of Rail Freight Service thereon, and to operate CSXT's
trains, locomotives, rail cars, and rail equipment thereon with its own crews." Amended
SFOMA, § 1(a).”® And it summarizes FDOT's general obligation to assure that CSXT is able to
fulfill its common carrier obligation on the South Florida Line:

It is understood by the parties hereto that, under its management,

direction and control, [FDOT] shall furnish CSXT adequate

facilities, including, without limitation, tracks, and yards, and

building space . . . for CSXT's provision of Rail Freight Service on

the [South Florida Line] in substantially the same manner and
condition as provided prior to the Commencement Date hereof.

Amended SFOMA, § 1(b)."*

Thus, the Amended SFOMA specifically confirms the "understanding of the parties that the
conveyance made by the Deeds is subject to the terms, conditions, and limitations of this
Agreement in lieu of the 1988 OMAPA." Amended SFOMA, § 1(d).

"Rail Freight Service" is expansively defined to encompass "the transportation by rail of
property and moveable articles of every kind, character, and description over the [South
Florida Line], including but not limited to rail freight transportation service to current and
future industries, customers and facilities located along the [South Florida Line], and
supporting activities, over the [South Florida Line] pursuant to the CSXT Easement and this
Agreement." Amended SFOMA at 6. The only exception relates to detour movements of
other railroads, governed by Section 3(m) of Amended SFOMA.

FDOT's particularized obligations under the Amended SFOMA in support of this general
standard are discussed further below.

14
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The Amended SFOMA is essentially perpetual in nature; it continues in effect
unless and until CSXT obtains and consummates requisite STB abandonment authority to
abandon rail freight service on the South Florida Line. Amended SFOMA, §§ 11(a)(ii)(1), 36(a).
If STB authority is not required in the future (due to, for example, federal legislative changes),
the Amended SFOMA continues in effect until CSXT gives six months' prior written notice of its
termination. Amended SFOMA, § 36(a). FDOT has no unilateral ability to terminate the
Amended SFOMA, nor can it direct or compel CSXT to abandon its operations on the South
Florida Line. CSXT retains sole discretion regarding abandonment or discontinuance of rail
freight service, subject only to FDOT's right to invoke the Board's offer of financial assistance
("OFA") procedures and to be selected by CSXT if more than one offeror files an OFA.
Amended SFOMA, § 11.

The Amended SFOMA provides that CSXT may not transfer the CSXT Easement
to a non-affiliate without FDOT's prior written consent, but also provides that FDOT's consent
cannot be unreasonably withheld, conditioned or delayed. Amended SFOMA, §§ 8(d), 37(a),
(b)."> CSXT also has a right of first refusal to repurchase the physical assets of the South Florida
Line in the event FDOT ever sought to dispose of its interests to a party other than another
Florida state or local governmental agency. Amended SFOMA, § 38.

4. FDOT-Amtrak Agreement

Pursuant to the May 1, 1997 agreement between FDOT and Amtrak, Amtrak now

operates on the South Florida Line as a direct tenant of FDOT, rather than as a tenant of CSXT.

15 The limitations on FDOT's withholding of consent do not apply in the case of Florida East

Coast Railway Company ("FEC"). Amended SFOMA, § 8(d). The parties are currently
studying options regarding the potential operation of FEC freight trains over the South
Florida Line. O'Reilly V.S. at 5-6; Stephens V.S. at 6. Any such operations would require
CSXT's consent, as well as that of FDOT. Amended SFOMA, § 8(a).
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FDOT-Amtrak Agreement, § 3.1. FDOT is obligated to provide dispatching and maintenance of
the South Florida Line, although it may designate others to fulfill those responsibilities. FDOT-
Amtrak Agreement, §§ 3.4(A), 4.2, 3.1. Running and station dwell times for Amtrak trains are
specified, late train penalties are outlined, and a dispatching protocol is provided that governs the
train priority of Tri-Rail commuter and Amtrak intercity operations. FDOT-Amtrak Agreement,
§§ 3.5, Appendix V and VL

Pursuant to the FDOT-SFRTA Agreement, FDOT has designated SFRTA to
perform actual dispatching and maintenance on the South Florida Line once Amended SFOMA
is implemented.”® The FDOT-SFRTA Agreement specifically recognizes that SFRTA shall
dispatch the South Florida Line "in accordance with . . . the Amtrak Agreement [i.e., the FDOT-
Amtrak Agreement]." FDOT-SFRTA Agreement, § 6A.1."7 And SFRTA has in fact hired
Amtrak as SFRTA's contractor to initially provide dispatching services on the South Florida
Line. See Amtrak Dispatching Agreement (Tab 14). Under that agreement, Amtrak has
provided dispatching for SFRTA over the passenger-only New River Bridge segment since 2007,
and will extend those dispatching services to the entire South Florida Line once the transaction
proposed in this petition is completed. See Stephens V.S. at 3 ("Amtrak employees will be
dispatching the entire length of the [South Florida Line] over which Amtrak currently operates
its intercity passenger trains."). The Amtrak Dispatching Agreement can be renewed by SFRTA
through 2017, after which Amtrak will be able to bid on the next dispatching contract. Stephens

V.S at5.

Until implementation of the Amended SFOMA, dispatching and maintenance functions on
the South Florida Line will continue to be performed by CSXT.

'7" Similarly, SFRTA is required to maintain and repair the South Florida Line "in accordance

with . . . the Amtrak Agreement . ..." FDOT-SFRTA Agreement, § 6A.9.
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Notwithstanding FDOT's delegation of maintenance and dispatching
responsibilities on the South Florida Line to SFRTA, FDOT retains the responsibility to Amtrak
for the provision of such services. FDOT-Amtrak Agreement, § 3.1.

DISCUSSION

Ordinarily, the acquisition of ownership of an active rail line by a non-carrier,
including a state or a state entity like FDOT, would require Board approval under 49 U.S.C.

§ 10901. See Common Carrier Status of States, State Agencies, 363 1.C.C. 132, 133 (1980),

aff'd sub nom. Simmons v. ICC, 697 F.2d 326 (D.C. Cir. 1982). A long line of cases beginning

with the seminal State of Maine decision, however, has held that Board authorization is not

required where the common carrier rights and obligations that attach to a line of railroad are not
transferred with the line's physical assets. Maine DOT, 8 1.C.C.2d at 836-837; see, e.g.,

Massachusetts Department of Transportation -- Acquisition Exemption -- Certain Assets of CSX

Transportation, Inc., Finance Docket No. 35312 (STB served May 3, 2010) ("MassDOT") at 4-8,

aff'd sub nom. Bhd. of R. Signalmen v. STB, 638 F.3d 807 (D.C. Cir. 2011); Rail Term Corp. --

Petition for Declaratory Order, Finance Docket No. 35582 (STB served November 19, 2013) at

11-13 (reaffirming continuing validity of State of Maine principles in context of publicly-owned,
shared use rail corridors).

A basic requirement of such cases is that the incumbent freight railroad retain a
permanent easement that permits it to continue to provide common carrier freight service. The

Port of Seattle -- Acquisition Exemption -- Certain Assets of BNSF Railway Company, Finance

Docket No. 35128 (STB served October 27, 2008) ("Port of Seattle") at 3. Beyond that, the

relevant inquiry is whether the freight railroad has sufficient property and contract rights to

conduct freight operations, and whether the line's new owner (usually a state agency like FDOT)
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has the right or ability to materially or unreasonably interfere with the railroad's freight

operations. E.g., State of Michigan Department of Transportation -- Acquisition Exemption --

Certain Assets of Norfolk Southern Railway Company, Finance Docket No. 35606 (STB served

May 8, 2012 ("Michigan DOT") at 4; Metro Regional Transit Authority -- Acquisition

Exemption -- CSX Transportation, Inc., Finance Docket No. 33838 (STB served October 10,

2003) ("Akron Metro") at 4; see New Jersey Transit -- Acq. Exempt. -- Certain Assets of

Conrail, 4 S.T.B. 512, 514 (2000) ("NJT/Bordentown") (question is whether freight carrier "has

retained a permanent easement and whether it has sufficient interest and control over the line to
permit it to carry out its common carrier obligation.").

The Board has summarized how Maine DOT and its progeny have been applied in
the "shared use" context, where a state agency acquires a rail line that will be used both for
continuing freight service and for new commuter or passenger transit service:

To balance the development of mass transit with the retention of
freight rail service, the freight carrier need not necessarily retain full
control. Instead, the Board examines in each case whether the
agreements between the parties continue to give the freight carrier
the ability to conduct its existing and reasonably foreseeable freight
operations so that it can satisfy its common carrier obligation.

While the freight carrier must continue to have a permanent
easement or its equivalent to provide freight service, the public
agency acquiring the right-of-way and track may negotiate terms
and conditions with the freight carrier necessary to provide reliable
commuter service or protect the agency's investment so long as such
terms and conditions do not unreasonably interfere with freight rail
service. Thus, the easement or the operating agreement may restrict
freight operations to specific parts of the day, provided that the
window for exclusive freight operations is adequate to satisfy the
service needs of freight shippers. Likewise, the public agency may
assume responsibility for maintaining the line and dispatching
freight operations if the operating procedures are reasonable and do
not discriminate against freight service, and if the freight carrier has
the right to inspect and to request prompt repair of any track
defects.
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Maryland Transit Administration -- Petition for Declaratory Order, Finance Docket No. 34975

(STB served September 19, 2008) ("MTA 1I") at 4-5.
FDOT's continued ownership of the South Florida Line, its proposed acquisition
of the Contribution Segment, and its proposed assumption of maintenance and dispatching

responsibilities on the South Florida Line satisfy all of the criteria of State of Maine and its

progeny. FDOT has made significant capacity enhancements to the South Florida Line, and the
shared use of the line by Tri-Rail commuter trains, Amtrak intercity trains and CSXT freight
trains have proceeded without significant disruption for more than twenty years. FDOT and
CSXT have carefully crafted the Amended SFOMA to assure that the transfer of maintenance
and dispatching from CSXT to FDOT will not adversely affect CSXT's continued ability to
provide adequate common carrier rail freight service in the region. Indeed, that agreement is

largely drawn from the CFOMA utilized in the FDOT/Orlando transaction, which the Board has

already considered and found to satisfy the State of Maine standard. FDOT does not possess and
will not acquire any common carrier obligation as a result of the existing and contemplated
shared use arrangements on the South Florida Line, and the Board should issue a declaratory
order so finding.

1. General Provisions

CSXT retains a permanent, exclusive easement to conduct rail freight operations
on the South Florida Line (including the Contribution Segment), and the related protective
provisions of the Amended SFOMA will continue in place for as long as the easement exists.
Warranty Deed, Tab 6; Quitclaim Deed, Tab 9; Amended SFOMA, Tab 10, § 36(a). The
easement terminates only if CSXT decides to abandon the South Florida Line for common

carrier freight purposes, a decision that is within CSXT's sole discretion, subject to the Board's
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approval. Amended SFOMA, § 11(a). This is not a case, then, where the freight easement is
subject to periodic renewal at the state agency's choosing, or where the state agency has the

ability to compel the carrier's abandonment of freight service. Cf. Wisconsin Department of

Transportation -- Petition for Declaratory Order, Finance Docket No. 34764 (STB served

December 2, 2005) at 2; Southern Pac. Transp. Co. -- Aban. -- L.A. County, CA, 8 1.C.C.2d 495

(1992), recons. denied, 9 L.C.C. 2d 385 (1993); see Sacramento-Placerville Transportation

Corridor Joint Powers Authority -- Acquisition Exemption -- Certain Assets of Southern Pacific

Transportation Company, Finance Docket No. 33046 (STB served October 28, 1996)

("Sacramento-Placerville") at 2 (no STB jurisdiction where public agency "has no power to

require [carrier] to discontinue or curtail its freight service on the line.").

FDOT has no right to conduct common carrier freight operations on the South
Florida Line, nor to admit any other party for that purpose. Amended SFOMA, § 1(a) ("CSXT
shall have the exclusive right to use the [South Florida Line] for the exclusive provision of Rail
Freight Service . . . "); Amended SFOMA, § 8(a) (FDOT's right to use the South Florida Line
and to grant rights to others "shall not be used to permit any form of Rail Freight Service on the
[South Florida Line] without CSXT's prior written consent."). CSXT has the exclusive right to
"enter contracts, agreements, lease and licenses . . . with shippers and receivers of freight and
others pertaining to the provision of Rail Freight Service on the [South Florida Line]." Amended
SFOMA, § 8(d). It is the explicit mutual intention of the parties that FDOT shall "not become
[a] rail carrier" on the South Florida Line. Amended SFOMA at 1. Because FDOT does not
hold itself out as a common carrier on the South Florida Line and has neither the right nor ability
to provide rail freight service on the line, its ownership of the South Florida Line does not

involve a transfer of a common carrier obligation and is not subject to the Board's authorization.
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Central Puget Sound Regional Transit Authority -- Acquisition Exemption -- BNSF Railway

Company, Finance Docket No. 34747 (STB served November 18, 2005) at 2; Metro-North

Commuter Railroad Company -- Acquisition and Operation Exemption -- Line of Norfolk

Southern Railway Company and Pennsylvania Lines LLC, Finance Docket No. 34293 (STB

served May 13, 2003) ("Metro North") at 2, 3.

CSXT may, with FDOT's consent, transfer the CSXT Easement to another carrier,
or admit new third-party rail carriers to the South Florida Line. Amended SFOMA, §§ 8(e),
37(a). In nearly all instances, FDOT's consent cannot be unreasonably withheld, conditioned or
delayed. Id. The Board has explained that "[i]t is not uncommon for a public entity . . . that
seeks to acquire the physical assets of a rail line to use or preserve for rail freight and commuter
service [] to play a role in the subsequent assignment of the freight easement . . . ." Port of
Seattle at 4. Particularly given the restriction against unreasonable uses of FDOT's consent
power, these contractual provisions do not unreasonably interfere with CSXT's ability to fulfill
its common carrier obligation on the South Florida Line.

2. Operating Windows

The Amended SFOMA provides for three types of operating windows on the
South Florida Line: 1) a passenger-priority window from 5:00 am to 9:00 am daily and again
from 3:00 pm to 7:00 pm daily; 2) a freight-priority window from 11:00 pm to 5:00 am daily;
and 3) a mixed passenger/freight window from 9:00 am to 3:00 pm daily and again from 7:00 pm
to 11:00 pm daily. Amended SFOMA, § 3(i). CSXT freight trains can access and use the South

Florida Line during the passenger priority window, as long as those trains do not impede or delay
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Tri-Rail commuter trains.'® The parties will agree on a dispatching protocol for the mixed
passenger/freight window, which must permit CSXT to operate at least 1.5 additional freight
trains per hour beyond existing freight operations. Amended SFOMA, § 3(i)(2). Major track
and signal work would occur only between 5:00 am and 1:00 am the following day, i.e., largely
outside of the freight priority window, while ordinary maintenance and inspection functions will
be spread over all windows. Amended SFOMA, § 3(1)(4).

Thus, under the Amended SFOMA, freight train operations will be permitted 24
hours per day, and for 16 hours every day when either freight trains have priority over commuter
train movements (6 hours) or mixed passenger and freight operations are conducted under a
dispatching standard that protects all existing freight movements and significant future freight
traffic growth (10 hours). As CSXT's Mr. Westbrook points out, the Amended SFOMA actually
reduces the passenger priority window by a half hour from what is currently provided in
OMAPA. Westbrook V.S. at 4-5. CSXT has not experienced significant delays from commuter
train interference under the existing arrangements, and does not expect train scheduling or
frequency to change as a result of the implementation of Amended SFOMA. Westbrook V.S. at
7. CSXT freight traffic levels on the South Florida Line have been essentially flat for the past
twenty years, and CSXT does not foresee significant freight volume growth in the future.
Nonetheless, CSXT believes that significant additional capacity exists on the South Florida Line,
and concludes that it will be able to satisfy its common carrier obligations under Amended
SFOMA. Westbrook V.S. at 8.

The rights of Amtrak to utilize the South Florida Line under its existing

agreement with FDOT are specifically recognized in the Amended SFOMA (§ 3(1)), and

'8 Similarly, commuter trains may operate in the freight priority windows if they do not impede

or delay freight train movements.
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operations in the various operating windows on the South Florida Line will be coordinated to
fulfill FDOT's obligation to give priority to on-time Amtrak trains. Amended SFOMA, § 3(1)(5).
Amtrak operations have been conducted effectively and efficiently for 15 years under the FDOT-
Amtrak Agreement, and currently have an on-time performance rate of approximately 90%.
Stephens V.S. at 4-5. Those operations will not be adversely affected by implementation of the
Amended SFOMA. O'Reilly V.S. at 5; Westbrook V.S. at 8; Stephens V.S. at 5-6.

The Board has consistently held that segregated or preferential operating windows
for passenger and freight service are acceptable where the windows available for freight
operations are adequate to satisfy the service needs of freight shippers. MassDOT at 12; MTA II

at 5; New Mexico Department of Transportation -- Acquisition Exemption -- Certain Assets of

BNSF Railway Company, Finance Docket No. 34793 (STB served February 6, 2006 ("New

Mexico DOT") at 2 (preferential operating windows not prohibited where carrier retains ability
to provide freight service and "Amtrak service [is] provided in accordance with statutory and

contractual standards."); Akron Metro at 4; NJT/Bordentown, 4 S.T.B. at 515. Here, the parties

have provided for accommodation of existing and potential future CSXT freight traffic in the
development of the operating windows for the South Florida Line. Indeed, unlike the

FDOT/Orlando transaction, which had an exclusive passenger operating window, the Amended

SFOMA provides a baseline of flexibility to operate freight trains at any time of the day. Shared
use of the South Florida Line for freight and passenger service under the terms of the Amended
SFOMA will not unduly restrict CSXT in the provision of rail freight service, and will not result

in any transfer of common carrier rights or obligations to FDOT.
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A copy of this petition, without certain of its voluminous exhibits, is being served
on all local shippers located on the South Florida Line. FDOT will provide written certification
to the Board upon completion of that service.

3. Maintenance

The Amended SFOMA provides that FDOT will be responsible for track
maintenance on the South Florida Line. Amended SFOMA, § 4. FDOT is required to maintain
the mainline tracks of the South Florida Line (excluding the Oleander Branch and the Downtown
Spur) to FRA Class 4 standards, with maximum track speeds of 60 miles per hour for freight
trains and 79 miles per hour for passenger trains.” Maintenance of all tracks, bridges, signals
and right-of-way must be in accordance with CSXT's geometry standards, the Manual for
Railway Engineering of the American Railway Engineering Maintenance of Way Association
("AREMA™"), best generally accepted industry standards and all applicable FRA track and signal
standards. Amended SFOMA, § 4(b). Train speeds on the South Florida Line cannot be lowered
without CSXT's consent. Amended SFOMA, § 4(c). CSXT has the right to inspect the South
Florida Line to assure FDOT's compliance with the Amended SFOMA maintenance obligations
and to require that FDOT perform any necessary repairs. In the unlikely event FDOT fails to
fulfill its maintenance obligations, CSXT may do so at FDOT's expense. Amended SFOMA,
§ 4(e).

FDOT's agreement with Amtrak similarly requires FDOT to maintain the South
Florida Line to a maximum authorized speed of 79 miles per hour. FDOT-Amtrak Agreement,
§ 4.2 and Appendix I. FDOT's agreement with SFRTA, under which SFRTA will assume

responsibility for performing maintenance on the South Florida Line on FDOT's behalf,

1 The Oleander Branch and the Downtown Spur, which are freight-only, are to be maintained
to allow 25 mile per hour operation. Amended SFOMA, § 4(b).
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incorporates the maintenance standards from the FDOT-Amtrak Agreement. FDOT-SFRTA
Agreement, § 6A.9.

The Board has found that similar maintenance arrangements did not result in
transfer of common carrier rights or obligations to the owning governmental agency. MassDOT

at 10; Maryland Transit Administration -- Petition for Declaratory Order, Finance Docket No.

34975 (STB served October 9, 2007) ("MTA I") at 6; Akron Metro at 3; Sacramento-Placerville

at 2; see also Los Angeles County Transportation Commission -- Petition for Exemption --

Acquisition from Union Pacific Railroad Company, Finance Docket No. 34374 (STB served July

23, 1996) ("LACTC/UP") at 3 (needs of passenger service give agency added incentive to fulfill
track maintenance obligation).

4. Dispatching

Under the Amended SFOMA, FDOT will be responsible for dispatching of all
trains on the South Florida Line. Amended SFOMA, § 3(a). Trains will be dispatched "without
prejudice or partiality to any party and in such manner, as will afford the economical and
efficient manner of movement of all trains." Amended SFOMA, § 3(i). Specific dispatching
protocols for train movements during the mixed passenger/freight operating window will be
mutually agreed to by the parties. Amended SFOMA, § 3(1)(2).

Under these circumstances and standards, the vesting of dispatching control in

FDOT does not make FDOT a common carrier or unduly impair CSXT's common carrier rights

and obligations on the South Florida Line. Michigan DOT at 5 (citing FDOT/Orlando); MTA [

at 6; New Mexico DOT at 2; Metro North at 2. The Board has explained that:

Dispatching control has less importance in its own right than it has
as a means of enforcing the service priorities accorded under the
operating agreement. If the operating agreement considered as a
whole and the circumstances surrounding it are not likely to impair
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freight service, the passenger operator's control over dispatching

will not by itself create such an obstacle, because the latter merely

implements the former.

LACTC/UP at 3. As discussed above, the contractual provisions governing operations on the
South Florida Line assure that CSXT will continue to be able to provide adequate freight service
to local shippers. FDOT's control over dispatching does not diminish those capabilities.

Amtrak service on the South Florida Line also will not be adversely affected by a
shifting of dispatching responsibility from CSXT to FDOT. Amended SFOMA specifically
recognizes FDOT's obligation to give priority to on-time Amtrak trains. Amended SFOMA,
§ 3(1)(5). And as explained above, the proposed changes will actually result in Amtrak being the
party that performs the dispatching function on the South Florida Line.*® Those Amtrak
dispatchers will work out of SFRTA's headquarters building in Pompano Beach, Florida,
facilitating close coordination and communication with SFRTA. Stephens V.S. at 5. While
construction and weather-related issues have adversely affected Amtrak service in other places,
those factors are not present on the South Florida Line and SFRTA is committed to

accommodations of Amtrak that satisfy the governing contractual and legal standards. Stephens

V.S. at 5-6.21

% Pursuant to Amended SFOMA, dispatching responsibility for the South Florida Line will be
transferred from CSXT to FDOT. Pursuant to the FDOT-SFRTA Agreement, FDOT will
delegate the dispatching function to SFRTA. And pursuant to the Amtrak Dispatching
Agreement, SFRTA is hiring Amtrak as SFRTA's contractor to actually provide dispatching
services on the line.

21 Should the Board desire, SFRTA is willing to provide the agency with quarterly on-time

performance reports for Amtrak trains on the South Florida Line for a period of a year after

implementation of Amended SFOMA. Stephens V.S. at 6.
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5. Spur Tracks and Improvements

The Amended SFOMA provides that FDOT may request that CSXT remove
unused sidetracks on the South Florida Line, but only where 1) no rail freight service has been
provided on the sidetrack for a period of thirty consecutive months, and 2) CSXT has contacted
the shipper and determined that future use of the sidetrack for rail freight purposes is not
reasonably foreseeable. Amended SFOMA, § 11(d). CSXT may construct additional sidetracks
or other improvements on the South Florida Line, in consultation and agreement with FDOT and
with reasonable conditions that FDOT may request. Amended SFOMA, § 8(e). The FDOT
approval process, however, may not be used to unreasonably interfere with CSXT's ability to
meet future freight service demands:

It is understood by the parties hereto that: the purpose of the

aforesaid approval process is to ensure that any work performed on

the [South Florida Line] is done in a manner consistent with

[FDOT's] reasonably foreseeable use(s) for the [South Florida

Line]; [and] that the approval process specified herein shall not be

used to unreasonably prohibit CSXT's development of railroad

freight business on the [South Florida Line].

Amended SFOMA, § 8(e).

For its part, any improvements to the South Florida Line undertaken by FDOT for
commuter passenger purposes "shall not unreasonably interfere with CSXT's provision of Rail
Freight Service on the [South Florida Line] as contemplated in Section 1(a) of [the Amended
SFOMA] or CSXT's operations on the CSXT Easement...." Amended SFOMA, § 5(a); see
also Amended SFOMA, § 8(c) (specifying clearances that must be maintained along the South
Florida Line, including at TriRail station platform locations).

These contractual rights and provisions reasonably protect CSXT's interest in

providing rail freight service, and assure that FDOT will not have the ability to unduly restrict or

-26 -



impair CSXT's fulfillment of its common carrier obligation on the South Florida Line. Cf. MTA
II at 4 (contractual provision for seeking abandonment of line with no freight operations for sixty
consecutive months "would not seem inconsistent with any freight rail service needs.");*> Metro
North at 2-3.

Considering all of the agreements and circumstances outlined above, and in

accordance with the Board's long-standing line of State of Maine precedent, the Board should

find that FDOT's ownership, maintenance and dispatching of the South Florida Line (including
the Contribution Segment) does not transfer any common carrier rights or obligations to FDOT
nor make FDOT a common carrier, and that CSXT retains sufficient property and contractual
rights in the South Florida Line to conduct existing and reasonably foreseeable freight operations
so as to satisfy its common carrier obligation.

6. Labor Considerations

CSXT does not anticipate that the transfer of dispatching and maintenance to
FDOT will have a significant impact on CSXT employees. Although CSXT will no longer
dispatch or maintain the South Florida Line once the Amended SFOMA is implemented, CSXT
does not expect to furlough any of its employees as a result of the transfer of dispatching and
maintenance. Although not required to do so, CSXT offered to negotiate agreements with its

unions representing potentially affected employees, which would provide New York Dock-type

economic protective benefits to any employees adversely affected by the changes. CSXT reached

such agreements with unions that represent the vast majority of employees who hold potentially

22 Here, unlike in MTA, there are no provisions that require CSXT to seek abandonment of any
portion of the South Florida Line for non-use. Abandonment decisions are left solely to
CSXT's discretion. The relevant provisions of the Amended SFOMA relate only to the
removal of unused spur tracks, an action not requiring Board authority. 49 U.S.C. § 10906.
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affected positions, including the Brotherhood of Locomotive Engineers and Trainmen, United
Transportation Union, Brotherhood of Maintenance of Way Employee, American Train
Dispatchers Association and Brotherhood of Railway Carmen. Westbrook V.S. at 8.

EXPEDITED CONSIDERATION

FDOT respectfully requests expedited consideration of this petition, and asks that
a Board decision be issued by October 1, 2014 to allow timely implementation of the Amended
SFOMA. The targeted "Commencement Date" stated in the Amended SFOMA is June 30, 2014,
but in any event no later than December 31, 2014. Amended SFOMA, § 1(c). The agreement
specifically provides that the Commencement Date may not occur until the Board has issued a

State of Maine determination with respect to the contemplated arrangements. Amended

SFOMA, § 1(c)(1)(1). FDOT, CSXT and SFRTA have recently entered into a detailed
Transition Agreemént (Tab 11) that adopts final technical and other provisions to effectuate a
transfer of maintenance and dispatching responsibilities on the South Florida Line, and the
parties are engaging in close coordination and communications to ensure a seamless transition.
Stephens V.S. at 4. That process is now expected to be completed as soon as the end of October,
2014.

In light of these circumstances, it is reasonable for the Board to expedite this
matter as necessary and issue a decision by October 1, 2014. That decisional timeline is

consistent with the Board's action in other similar cases. E.g., Michigan DOT (2 months); New

Mexico DOT (2 months); UTA (3 months); Central Puget Sound (3 months); Metro North (2

months).
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WHEREFORE, FDOT respectfully requests that the Board issuing a declaratory
order finding that the arrangements contemplated by the Amended SFOMA do not give rise to a

transaction requiring Board authorization.

Respectfully submitted,

<
By: W
William C. Sippel
Thomas J. Litwiler

Fletcher & Sippel LLC

29 North Wacker Drive

Suite 920

Chicago, Illinois 60606-2832

(312) 252-1500

ATTORNEYS FOR FLORIDA
DEPARTMENT OF TRANSPORTATION

Dated: May 5, 2014
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Tab 1

Tab 2

Tab 3

Tab 4

Tab 5

Tab 6

Tab 7

Tab 8

Tab 9

Tab 10

Tab 11

Tab 12

Tab 13

Tab 14

LIST OF EXHIBITS

Verified Statement of Gerry O’Reilly, District 4 Director of Transportation
Development, Florida Department of Transportation

Verified Statement of Jay S. Westbrook, Assistant Vice President — Passenger
Operations, CSX Transportation, Inc.

Verified Statement of Jack L. Stephens, Executive Director, South Florida
Regional Transportation Authority

Map of South Florida Line

Contract for Installment Sale and Purchase, dated May 11, 1988, between FDOT
and CSXT [without exhibits]

Warranty Deed, dated May 11, 1988 [without exhibits]

Supplemental Warranty Deed, dated March 28, 1990 [without exhibits]
Proposed Contribution Contract between CSXT and FDOT

Proposed Quitclaim Deed, to accompany proposed Contribution Contract

Amended South Florida Operating and Management Agreement, dated January
25, 2013, between FDOT and CSXT

Transition Agreement, dated March 31, 2014, between FDOT and CSXT

Agreement, dated May 1, 1997, between National Railroad Passenger Corporation
(Amtrak) and FDOT

Operating Agreement, dated June 13, 2013, between FDOT and SFRTA [without
exhibits]

Agreement for Transition, Dispatching, Train Control and Yard Services, dated
January 24, 2007, between SFRTA and Amtrak, with Amendments dated March
27,2009, August 28, 2009 and April 17,2013
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VERIFIED STATEMENT
OF
GERRY O’REILLY

My name is Gerry O’Reilly. Iam the Director of Transportation Development for
District Four of the Florida Department of Transportation (“FDOT”). My address is 3400 West
Commercial Boulevard, Ft. Lauderdale, Florida 33309. Among other things, District Four is
responsible for overseeing the management of the infrastructure comprising the South Florida
Rail Corridor described below.

I have served in my present position since 2001. I have also served as Interim
District Secretary for District 6 of FDOT and Interim Executive Director of Florida’s Turnpike
Enterprise in Orlando, Florida. I hold a Bachelor of Engineering degree and a Master’s degree in
Engineering Science from University College of Dublin, Ireland. As Director of Transportation
Development for District Four, I personally led the negotiations with CSX Transportation, Inc.
(“CSXT”) that resulted in the execution of the Amended South Florida Operating and
Management Agreement described herein.

FDOT is the owner of the right-of-way and tracks that make up the South Florida
Rail Corridor between Milepost SX 964.9 in Riviera Beach, Florida (just north of West Palm
Beach) and Milepost SX 1037.5 at Miami, Florida (the “Corridor”). The Corridor includes two
“branches” or “extensions” at the south end, one between Milepost SXD 1036.6 and the end of
the right-of-way at Milepost SXD 1039.92 in Miami (the “Downtown Spur”) and the other (the
“Homestead Branch”) between Milepost SX 1036.8 (Milepost SXH 36.8) in Miami and Milepost
SXH 41.12 at Oleander, Florida (the change of ownership point on the line that continues south

to Homestead, Florida). FDOT acquired the Corridor from CSXT on May 11, 1988.



FDOT desired to acquire the Corridor to facilitate the initiation of commuter rail
service between West Palm Beach and Miami. FDOT had no intent or desire to assume any part
of CSXT’s freight operations or common carrier freight service obligations. Accordingly, FDOT
and CSXT structured the transaction so that CSXT retained an exclusive freight easement on the
entire Corridor (including the “extensions”) by which CSXT would continue to use the Corridor
to provide common carrier freight service to current and future industries.

I understand that prior to the sale, representatives of CSXT and the State met with
the staff of the Interstate Commerce Commission, shared information regarding the proposed
transaction, and obtained informal guidance that ICC jurisdiction was not implicated by the
contemplated arrangement.

To implement shared use of the Corridor, FDOT and CSXT entered into the
“Operating and Management Agreement -- Phase A” dated May 11, 1988 (“OMAPA”), a
detailed agreement that would govern operations, maintenance and dispatching on the Corridor.
Under OMAPA, CSXT would continue to maintain and dispatch the Corridor. However, it was
always contemplated that FDOT would, at some point, assume responsibility for those functions.
Accordingly, at the time that OMAPA was executed, the parties also agreed to the “Operating
and Management Agreement -- Phase B” dated May 11, 1988 (“OMAPB”) under which FDOT
would be responsible for maintenance and dispatching of the Corridor and which would take
effect upon termination of OMAPA. However, OMAPA is still in effect. CSXT continues to
maintain and dispatch the Corridor and the Corridor continues to be operated pursuant to
OMAPA, as amended. The National Railroad Passenger Corporation (“Amtrak™) operates over

the Corridor today pursuant to a 1997 agreement with FDOT.



Commuter service on the Corridor began on January 9, 1989 under the oversight
of the Tri-County Commuter Rail Authority under the name “Tri-Rail,” reflecting the three
counties — Palm Beach, Broward and Miami-Dade -- that it serves. In 2003, the Rail Authority
was legislatively transformed into the South Florida Regional Transportation Authority
(“SFRTA”) under whose authority Tri-Rail commuter service is provided on the Corridor today.
FDOT’s role is limited to owning the property and providing funding for operations,
maintenance and capital improvements. SFRTA conducts the actual commuter rail operations on
the Corridor, pursuant to agreement with FDOT.

The Corridor as acquired by FDOT in 1988 was largely a single-track rail line on
which CSXT provided freight service and on which Amtrak provided intercity passenger service.
At the time commuter service began, it was clear that operating freight trains, Amtrak trains and
commuter trains on the single-track line would be a challenge. Beginning in 1995, FDOT
undertook an approximately $466 million capital program in five phases to increase the
Corridor’s capacity. Except for two miles at the south end which is currently single-track (over
which Tri-Rail does not currently operate), today the main line on the Corridor is double-track,
with high capacity, four aspect bi-directional signals on both main tracks with crossovers at
frequent intervals. The main line on the Corridor is maintained to overall Federal Railroad
Administration Class 4 standards. Maximum permitted speeds on the main tracks are generally
79 mph for passenger trains and 60 mph for freight trains. A study to double track the remainder
of the Corridor from Milepost SX 1035.5 to Milepost SX 1037.5 (21st Street) at the new Miami
Airport Station (Miami Intermodal Center) is underway.

Tri-Rail initially provided commuter service between approximately Milepost

SX 969.8 at West Palm Beach and Milepost SX 1036.4 at the original Miami Airport Station



(currently the Hialeah Market Station) in Miami. In 1998, commuter service was extended
northward approximately 3.5 miles from West Palm Beach to Mangonia Park and southward
approximately 1.1 miles from Hialeah Market Station (the former Miami Airport Station) to the
new Miami Airport Station at Milepost SX 1037.5. Tri-Rail is currently making its southernmost
stop at the Hialeah Market Station at Milepost 1036.3 until completion of the Miami Intermodal
Center (“MIC”), now under construction near Milepost SX 1037.5. Upon completion of the
MIC, Tri-Rail will extend commuter service south to the MIC. 1t is also contemplated that
Amtrak will extend its service south to the MIC.

Since FDOT acquired the Corridor in 1988, CSXT has abandoned its freight
easement on the Downtown Spur east of Milepost SX 1039.92, and between Milepost SX 1036.8
and Milepost SX 1037.5 at the south end of the Corridor. The latter abandonment, of a segment
no longer utilized for freight purposes, accommodated construction of the MIC discussed in the
prior paragraph.

On January 25, 2013, FDOT and CSXT entered into the “Amended South Florida
Operating and Management Agreement” (“Amended SFOMA™) which updated, restated and
replaced a 2007 version of the Amended SFOMA. The Amended SFOMA is the current version
and is the agreement that the parties intend to implement (OMAPB never became effective and
will not be implemented). Although the Amended SFOMA set a target date for implementation
of June 30, 2014, but no later than December 31, 2014, the parties currently contemplate
implementation no sooner than the end of October, 2014. At the time the Amended SFOMA is
implemented, OMAPA, now over 25 years old, and entered into before commuter operations on

the Corridor began, will be terminated.



Among other things, the Amended SFOMA provides that on the Commencement
Date, FDOT will assume responsibility for maintenance and dispatching of the Corridor from
CSXT. Pursuant to an Operating Agreement between FDOT and SFRTA dated June 13, 2013,
SFRTA will perform these maintenance and dispatching functions on FDOT’s behalf.

The Amended SFOMA provides for a slightly smaller evening commuter window
than under OMAPA, establishes for the first time a freight priority window in which freight
trains have priority over passenger trains, establishes a mixed passenger and freight window, and
specifically provides for accommodating additional freight trains in the mixed window. These
agreed operating “windows” are described in detail in the accompanying Verified Statement of
Jay S. Westbrook of CSXT.

Before purchasing the Corridor, FDOT performed several studies to confirm that
with double-tracking of the Corridor and the other improvements, the Corridor could
accommodate current and foreseeable CSXT, Amtrak and Tri-Rail operations. The results of the
studies were shared with and discussed with CSXT. CSXT advised FDOT that CSXT concurred
with FDOT’s conclusion that with the improvements there would be ample capacity for all users.
Actual experience since completion of the improvements has confirmed the parties’ conclusions.
Although there were some delays to both freight and passenger trains when the Corridor was
single-track, since completion of the improvements in 2007, delays to CSXT freight trains due to
commuter trains and delays to commuter trains due to freight trains have been minimal. Delays
to Amtrak trains on the Corridor since 2007 have also been minimal.

FDOT and CSXT also have agreed that CSXT will convey to FDOT an additional
segment of the Miami Subdivision at the northern end of the Corridor between Milepost SX

964.9 at Riviera Beach and a point at or near Milepost SX 964.16. The precise latter milepost



may vary slightly pending further field measurements taking into account signal location, signal
circuits, the location of insulated joints, etc. The additional segment, approximately three-
quarters of a mile in length, will facilitate the future construction off of the main line of a
maintenance/layover facility to support Tri-Rail commuter service.

Today, Tri-Rail operates 50 commuter trains (25 in each direction) each week day
and 30 commuter trains (15 each way) on each weekend day on the Corridor. I understand that
CSXT operates an average of 10-12 freight trains per day on the Corridor. Amtrak operates 4
trains per day (2 each way): the Silver Star and the Silver Meteor. The shared use of this
Corridor by Tri-Rail, CSXT and Amtrak has worked well.

As a result of the improvements undertaken between 1995 and 2007, the Corridor
has ample capacity to handle all current and foreseeable volumes of Tri-Rail, CSXT and Amtrak
service. No change in the schedules and no additional Tri-Rail, CSXT or Amtrak trains are
contemplated as a result of the implementation of the Amended SFOMA.

In September of 2013, FDOT received a Transportation Investment Generating
Economic Recovery (TIGER) grant from the United States Department of Transportation which
will be applied toward the cost of constructing new track connections at the north end and the
south end of the Corridor between the Corridor and tracks of the Florida East Coast Railway
(“FEC”). The new connections will facilitate the initiation of Tri-Rail commuter service on the
FEC tracks between downtown Miami and Jupiter, Florida and potentially the diversion of some
overhead FEC freight operations from FEC’s line onto the Corridor. The potential options are
currently being studied. No agreements have been reached. Any change in operations on the
Corridor is not likely to occur before 2015. Under the Amended SFOMA, the admission of any

other freight carrier to the Corridor requires CSXT’s prior consent. FDOT and SFRTA, working



with CSXT pursuant to the Amended SFOMA, will ensure that CSXT’s ability to provide freight
service on the Corridor will not be adversely affected by any such changes.

Based on my thirteen years of actual experience with this Corridor, I am confident
that the implementation of the Amended SFOMA, including specifically FDOT’s assumption of
dispatching and maintenance responsibilities on the Corridor and the refined operating windows,

will have no adverse effect on CSXT’s ability to carry out its common carrier obligations.



VERIFICATION

State of Florida )
) SS:
County of Broward )

Gerry O’Reilly, being duly sworn, deposes and says that he is the Director of
Transportation Development for District Four of the Florida Department of Transportation, that

he has read the foregoing statement, knows the facts asserted therein, and that the same are true

/Z)/—/—/\ ) J
¥

as stated.

Geyry O’Reilly
SUBSCRIBED SWORN TO
before me this _& day of
April, 2014,

PHILIPPA SAMUEL WELLS-HARRISON
MY COMMISSION #EE008340
EXPIRES: JUL 23, 2014
Bonded through 1st State Insurance

et

Notary Public

My Commission expires:
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VERIFIED STATEMENT
OF
JAY S. WESTBROOK

My name is Jay S. Westbrook. I am Assistant Vice President — Passenger
Operations for CSX Transportation, Inc. (“CSXT”). I have more than 29 years of experience in
the rail industry, having served in positions with CSXT in Engineering, Transportation, State
Relations and Government Affairs and as Special Assistant to CSXT’s Chief Operations Officer.
As Assistant Vice President — Passenger Operations, I am responsible for CSXT’s relationships
with the passenger agencies operating on CSXT-controlled tracks and with the agencies that
allow CSXT to operate on tracks controlled by such agencies. Additionally, I am responsible for
the day-to-day safe operation of passenger trains on CSXT-controlled tracks as well as the
planning associated with new passenger service contemplated on CSXT.

CSXT is a Class I rail carrier operating 21,000 route miles of rail lines in 23 states
east of the Mississippi River, the District of Columbia and the Canadian Provinces of Ontario
and Quebec. Based in Jacksonville, Florida, CSXT is the largest railroad in the State of Florida,
operating a network of main lines and secondary lines that, together with its arrangements with
other rail carriers, allows it to serve all the major population centers in the state, including,
among other locations, the ports of Fernandina, Ft. Lauderdale, Jacksonville, Manatee, Miami,
Panama City, Pensacola and Tampa and the heart of the state’s agricultural and mining areas.

In 1988, CSXT reached agreement with the Florida Department of Transportation
(the “State”) to sell to the State a 72.6-mile portion of CSXT’s single-track Miami Subdivision
line between Riviera Beach (north of West Palm Beach) and Miami, Florida (the “Line”). The
Line included an additional 8.7 miles of secondary lines in the Miami area. A map showing the

Line in relation to other CSXT lines in the area is attached to the Petition as Tab 4. The State



advised CSXT that it desired to acquire ownership in order to upgrade the Line and institute
commuter rail service on it. The commuter service, to be operated under the auspices of the Tri-
County Commuter Rail Authority (and later the South Florida Regional Transportation Authority
(“SFRTA”)), would be known as “Tri-Rail.” As part of the sale transaction, CSXT would retain
an exclusive perpetual freight easement on the Line pursuant to which CSXT would continue to
fulfill its common carrier obligations and provide freight service on the Line to all current and
future local industries. FDOT would have no right to conduct common carrier freight operations
on the Line, nor to admit any other party for that purpose without CSXT’s prior consent.

As part of the sale transaction, CSXT and the State entered into the “Operating
and Management Agreement — Phase A,” dated May 11, 1988 (“OMAPA”) which would govern
operations, maintenance and dispatching on the Line. As discussed further below, OMAPA, as
amended, is still in effect.

Though I did not participate in the negotiation of OMAPA, having been involved
with this Line for the last eleven years, I am very familiar with OMAPA’s provisions and the
operations of CSXT and Tri-Rail conducted pursuant to it. Under OMAPA, CSXT continues to
dispatch and maintain the Line. However, at the same time as the parties executed OMAPA,
they also agreed to the “Operating and Management Agreement — Phase B” (“OMAPB”) which
would take effect upon a future termination of OMAPA and which contemplated that FDOT
would dispatch and maintain the Line.

I understand that prior to the sale, representatives of CSXT and the State met with
the staff of the Interstate Commerce Commission, shared information regarding the proposed
transaction, and obtained informal guidance that ICC jurisdiction was not implicated by the

contemplated arrangement. The sale transaction closed on May 11, 1988. Tri-Rail began



commuter operations in January, 1989 over a portion of the still single-track Line between West
Palm Beach and the original Miami Airport Station (now known as “Hialeah Market Station”).

Beginning in 1995, the State undertook a multi-phase project to upgrade and
improve the Line. The improvements included construction of a second main track over most of
the Line, upgrading of the track to FRA Class 4 standards, installation of crossovers at frequent
intervals, installation of new four aspect bi-directional signals on both main tracks, and
construction of a new rail fixed-span double-track high bridge over the New River near Fort
Lauderdale parallel to the existing rail bascule bridge. The improvements were completed in
2007.

Under OMAPA, once the improvements were completed, passenger train speeds
up to 79 mph and freight train speeds up to 60 mph would be permitted over the main tracks.
Pursuant to OMAPA as amended, CSXT dispatches and maintains the Line today. However,
under a contract with SFRTA, the National Railroad Passenger Corporation (Amtrak) dispatches
the 2.5 mile segment of double track main line over the new New River bridge between Milepost
SX 1013.3 and Milepost SX 1015.8. Due to gradient considerations and other factors, CSXT
does not operate over the new bridge (designated as Track Nos. 1 and 2), but continues to use the
single-track former CSXT bascule bridge (now Track No. 3) over the New River. The effect of
the improvements was to add significant capacity and improve operational flexibility on the
Line. In 1998, Tri-Rail commuter service was extended north to Mangonia Park and south to the
new Miami Airport Station.

Since FDOT acquired the Line from CSXT in 1988, CSXT, pursuant to

exemption authority from the Surface Transportation Board, abandoned its freight easement



between Milepost SX 1036.8 and Milepost SX 1037.5 and on the Downtown Spur east of
Milepost SXD 1039.92.

On January 25, 2013, CSXT and the State entered into the “Amended South
Florida Operating and Management Agreement” (the “Amended SFOMA”) which restated and
amended an earlier version of the Amended SFOMA. The Amended SFOMA, when
implemented, will replace OMAPA, an agreement that is now over 25 years old. Because the
Amended SFOMA will replace OMAPA, I am very familiar with its provisions and the manner
in which it will govern operations on the Line. Among other things, the Amended SFOMA
provides that on the date of its implementation (currently expected to be sometime between the
end of October, 2014 and December 31, 2014), the State will assume dispatching and
maintenance responsibilities on the Line.

The parties also have agreed that CSXT will convey to the State an additional
segment of the Miami Subdivision at the northern end of the Line between Milepost SX 964.9 at
Riviera Beach and a point at or near Milepost SX 964.16. The precise latter milepost may vary
slightly pending further field measurements taking into account signal location, signal circuits,
the location of insulated joints, etc. I understand that the additional segment, approximately
three-quarters of a mile in length, will facilitate the future construction of a maintenance/layover
facility to support Tri-Rail commuter service.

Under OMAPA, presently in effect on the Line, commuter service has priority
over freight service during the periods of the day between 5:00 a.m. and 9:00 a.m. and between
3:00 p.m. and 7:30 p.m. Monday through Friday or such other periods of the day or days as may
be mutually agreed upon by FDOT and CSXT from time to time. It also provides that FDOT

may supplement the schedules and consists for commuter service on the Line within such



priority periods subject to capacity constraints existing at the time(s) of such supplementing,
subject to FDOT and CSXT establishing schedules and consists for such supplemental service
and subject to FDOT bearing any and all cost and expense associated or connected with any
facility modifications necessary to accommodate such supplemental service. All the schedules
and consists for the above specified priority periods are to be established in a manner that reflects
the priority of intercity (i.e., Amtrak) rail passenger service over commuter rail service and rail
freight service.

In the Amended SFOMA, the parties have provided for a slightly smaller (by 30
minutes) evening commuter window, established for the first time a freight priority window and
a mixed passenger and freight window, and expressly provided for accommodating additional
freight trains in the mixed window beyond those currently operated. Under the Amended
SFOMA, the parties will operate pursuant to three daily “operating windows:” (i) a priority
“passenger” window between 5:00 a.m. and 9:00 a.m. and between 3:00 p.m. and 7:00 p.m. in
which commuter service has priority, but which recognizes that freight trains may continue to
have access to and use of the tracks on the Line during this window as long as such access and
use does not impede or delay commuter service; (ii) a “mixed” passenger and freight window
between 9:00 a.m. and 3:00 p.m. and between 7:00 p.m. and 11:00 p.m. to be operated under an
agreed dispatch protocol that takes into account the type of train, time of day and on-time
performance of the passenger trains and which will accommodate at least one and one-half
freight trains per hour in addition to the number of freight trains operating on the Line as of the
Commencement Date of the Amended SFOMA; and (iii) a priority “freight” window between
11:00 p.m. and 5:00 a.m. in which freight service has priority but, which recognizes that

commuter trains may continue to have access to and use of the Line as long as such access or use



does not impede or delay freight service. Thus, under the Amended' SFOMA, there are at least 16
hours each day in which CSXT freight trains can use the Line and 6 of those 16 hours in which
CSXT freight trains have priority. Indeed, CSXT freight trains may operate during the
“passenger” window (essentially the rush periods), so long as they do not impede or delay
commuter service. So, on that basis, CSXT has access to the Line 24 hours per day, seven days
per week.

The parties have adopted other provisions to protect freight operations on the
Line. Betterments and additions, curfew and program work, construction, and signal suspension
are to be performed between 5:00 a.m. and 1:00 a.m. the following day, or within other operating
windows if, in the reasonable judgment of CSXT, the work does not interfere with freight service
on the Line. The State may perform such work within other operating windows (1:00 a.m. to
5:00 a.m.) without CSXT’s prior approval, provided the State maintains at least one track open
with functioning signals and grade crossing warning devices for freight service adjacent to the
track upon which such work is taking place. The State agrees not to perform such work nor
operate engineering work trains simultaneously between more than two control points (from one
control point to another control point) on the Line without obtaining CSXT’s prior consent.
Other than in the case of an emergency, track, bridge and signal inspections and maintenance
work “shall be fairly spread over each party’s operating windows.” Amtrak trains shall be
accommodated over the Line pursuant to a written agreement between the State and Amtrak. The
Amended SFOMA also provides that the schedules and consists for the operating windows will
be discussed by the parties in a manner that reflects the agreement between the State and Amtrak

to give priority to on-time Amtrak trains.



Currently, Tri-Rail operates 50 commuter trains (25 in each direction) each week
day and 30 commuter trains (15 in each direction) on each weekend day on the Line.

CSXT currently operates approximately 10 freight trains per day on the Line.
One local switch job originates and terminates at Okeechobee, Florida providing local freight
service between Riviera Beach and Deerfield Beach, Florida. Two local switch jobs per day
originate and terminate at Fort Lauderdale Yard providing local service between Deerfield
Beach, Florida and Ft. Lauderdale, Florida. Three local switch jobs originate and terminate at
Hialeah Yard providing local freight service between Ft. Lauderdale, Florida and Homestead,
Florida. In addition, CSXT operates one northbound and one southbound mixed merchandise
train daily, an occasional unscheduled aggregate train northbound that returns empty
southbound, and a unit coal train (and empty return) approximately once every six weeks. Five
yard switchers work at Hialeah Yard providing service to customers within the yard. There are
no active or open freight interchanges on the Line. The mainline, all yard tracks and all former
CSXT-owned industry tracks are owned by the State and, following implementation of Amended
SFOMA, will be maintained by the State. Although Tri-Rail has car cleaning facilities in
Hialeah Yard, both Amtrak and Tri-Rail have maintenance and storage facilities located within
Hialeah Yard and Amtrak uses tracks on the State property in Hialeah Yard to reach trackage
leading to Amtrak’s Hialeah Station, Tri-Rail does not operate passenger service on any of the
yard tracks or industry tracks. Under Amended SFOMA, though the State will dispatch the Line
and therefore control entry and exit to the yards, CSXT retains operational control of all yard
tracks except for the storage track used exclusively by Tri-Rail and the Progressive Maintenance

Facility used exclusively by Amtrak in Hialeah Yard. CSXT does not currently plan to change



any schedules or add any additional trains as a result of the implementation of the Amended
SFOMA.

Amtrak currently operates four daily train movements over the Line (two each
way): Train Nos. 91 and 92, the Silver Star and Train Nos. 97 and 98, the Silver Meteor,
between Riviera Beach and Amtrak’s Miami Station near Hialeah.

Since CSXT sold the line to the State, CSXT’s freight volumes on the Line have
declined from the level they were at 20 years ago. Due in part to changing land use patterns in
this highly populated corridor, CSXT does not foresee any significant growth in freight volumes
on this Line in the future. However, the Line has ample capacity to handle additional freight
traffic should it occur. Following completion of improvements to the Line, Tri-Rail increased
the number of its commuter trains from 40 trains per weekday to 50 trains per weekday without
any adverse effect on CSXT freight service.

CSXT continues to monitor the performance of its trains on the Line. Delays to
CSXT trains due to commuter traffic have been few and, I believe, delays to commuter trains due
to freight traffic have also been minimal. Based on CSXT’s experience in operating in this
shared used corridor for over twenty-five years, and my more than eleven years of experience
with this Line, I am very confident that CSXT will be able to fully satisfy its common carrier
freight obligations on the Line. The Line not only accommodates current CSXT freight service
needs, but has additional capacity to accommodate future freight traffic growth and the parties in
the Amended SFOMA have provided for it. The other current user of the Line — Amtrak —
whose four daily intercity passenger trains will continue to operate over the Line pursuant to

Amtrak’s agreement with the State, will not be adversely affected.



CSXT does not anticipate that the transfer of dispatching and maintenance to the
State will have a significant impact on CSXT employees. Although CSXT will no longer
dispatch or maintain the Line once the Amended SFOMA is implemented, CSXT does not
expect to furlough any of its employees as a result of the transfer of dispatching and maintenance
to the State. Although not required to do so, CSXT offered to negotiate agreements with its

unions representing potentially affected employees, which would provide New York Dock-type

economic protective benefits to any employees adversely affected by the changes, CSXT reached
such agreements with unions that represent the vast majority of employees who hold potentially
affected positions, including the Brotherhood of Locomotive Engineers and Trainmen, United
Transportation Union, Brotherhood of Maintenance of Way Employees, American Train
Dispatchers Association and Brotherhood of Railway Carmen.

The Amended SFOMA is a comprehensive and well thought out operating
agreement, the result of a collaborative effort and arm’s length negotiations and based on over 25
years of actual shared use of the Line by CSXT, Tri-Rail and Amtrak. It addresses safety,
capacity, dispatching, maintenance, liability and operating windows and, I believe,
accommodates the respective needs of all stakeholders on the Line. The long-planned and
anticipated transfer of responsibility for dispatching and maintenance of the Line from CSXT to
the State and the refinement of the operating windows will not adversely affect CSXT’s ability to

fully satisfy its common carrier freight obligations on the Line.



VERIFICATION

State of Florida )
) SS:
County of Duval )

Jay S. Westbrook, being duly sworn, deposes and says that he is Assistant Vice
President-Passenger Operations for CSX Transportation, Inc., that he has read the foregoing

statement and knows the facts asserted therein, and that the same are true as stated.

/A

7 M &
7% &7
SUBSCRIBED AND SWORN TO
fore me this /& day of
@, 2014.
%\W

Notary Public

My Commission expires:
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Before the Surface Transportation Board
Washington, DC

Finance Docket No. 35783

Florida Department of Transportation - -
Petition for Declaratory Order - -
Rail Line of CSX Transportation, Inc. Between Riviera Beach and Miami, FL

VERIFIED STATEMENT OF JACK L. STEPHENS

City of Pompano Beach )

) ss:

State of Florida )

L.

I am Jack L. Stephens, the Executive Director of the South Florida Regional Transportation
Authority (“SFRTA”). I became Interim Executive Director in January 2014, and became
Executive Director in March 2014. Prior to serving in this position, I was Deputy Executive
Director at SFRTA for eleven (11) years. In my prior position, my responsibilities included
oversight over the operations (including the dispatch function) of our system.

Prior to joining SFRTA, I worked at the Metropolitan Atlanta Rapid Transit Authority
(“MARTA”) for eleven (11) years. I held the following positions there: Legislative
Coordinator (April, 1990 — December, 1990); Assistant to the General Manager, Office of
Federal and State Relations (January, 1991 — September, 1996); Executive Vice President,
Customer Development Division (September, 1996 — January, 2001); Interim General
Manager/Chief Executive Officer (January, 2000 — December, 2000) and Deputy General

Manager for Administration (January, 2001 — July, 2001).



3. Prior to joining MARTA, I served as: Legislative Aide to Various Legislative Committees in
the Georgia State Legislature (December, 1985 — April, 1990); Analysis, Information and
Research Coordinator for the Orleans Parish Department of Special Education (March, 1979
— March, 1985); and, Research Consultant with the Georgia Department of Offender
Rehabilitation (December, 1973 — March, 1979).

4. SFRTA is a Florida public agency formed pursuant to Chapter 343, Part II, Fla. Stat. (as
amended in 2003). SFRTA is responsible for operating public transit service (current<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>