
NOSSAMAN LLP 

VIA HAND DELIVERY 

January 23, 2014 

Ms. Cynthia T. Brown 
Chief, Section of Administration 
Office of Proceedings 
Surface Transportation Board 
395 E Street, SW 
Washington, DC 20423 

ATIORNEYS AT LAW 

1666 K Street NW 
Suite 500 
Washington, DC 20006 
T 202.887.1400 
F 202.466.3215 

Linda J. Morgan 
D 202.887.1429 
lmorgan@nossaman.com 

Re: STB Finance Docket No. 35724 (Sub-No. 1), California High-Speed Rail 
Authority-Construction Exemption-In Fresno, Kings, Tulare and Kern 
Counties, California 

Dear Ms. Brown: 

In its December 20, 2013 decision, the Surface Transportation Board ("Board") ordered the 
California High-Speed Rail Authority ("Authority") to notify by January 3, 2014, all parties of record 
in the main docket of this proceeding concerning the proposed transaction that is the subject of the 
proceeding referenced above, and to certify contemporaneously to the Board that it has done so. By 
letter dated January 2, 2014, we so certified to the Board. 

I am now writing the Board because, in connection with our January 2, 2014 letter and 
certification, we inadvertently included in our notification package to the parties of record the 
Petition for Exemption filed with the Board on March 27, 2013, in the main docket for Finance 
Docket No. 35724, rather than the Petition for Exemption filed with the Board on September 26, 
2013, in Finance Docket No. 35724 (Sub-No. 1). 

By this letter, we are notifying the Board that we are re-serving the parties of record in the 
main docket with the appropriate Petition for Exemption, as well as another copy of the Board's 
December 20, 2013 decision, in accordance with the Board's directive, and hereby certify that we are 
doing so. As counsel for the California High-Speed Rail Authority, I apologize for any confusion or 
inconvenience that the earlier inadvertence may have caused. 

Respectfully submitted, 

Linda J. 
Attorney for California High-Speed Rail Authority 

Enclosures 

235345 
       

ENTERED 
Office of Proceedings 

January 24, 2014 
Part of  

Public Record



CERTIFICATE OF SERVICE 

STB Finance Docket No. 35724 (Sub-No. 1), California High-Speed Rail Authority -
Construction Exemption - In Fresno, Kings, Tulare, and Kern Counties 

I hereby certify that, in accordance with the Surface Transportation Board's 
December 20, 2013 decision in the above mentioned proceeding, I have this day caused 
to be served by first class mail, postage prepaid, a copy of the Petition for Exemption 
filed by the California High-Speed Rail Authority in this proceeding, as well as a copy of 
the Board's December 20, 2013 decision in this matter, to all parties of record in the main 
docket as listed below: 

Boren, Tony 
Fresno Council of Governments 
2035 Tulare Street, Suite 201 
Fresno, CA 93721 

Carlson, Colleen 
1400 W. Lacey Boulevard, Bldg. #4 
Hanford, CA 93230 

Carlson, Raymond L. 
Griswold, Lasalle, Cobb, Dowd & Gin, 
L.L.P. 
111 E. Seventh Street 
Hanford, CA 93230 

Descary, William C. 
604 Plover Court 
Bakersfield, CA 93309-1336 

Eager, Lee Ann 
Economic Development Corporation 
906 N Street, Suite 120 
Fresno, CA 93721 

Dated this 23rd day of January, 2014. 

Fukuda, Aaron 
7450 Mountain View Street 
Hanford, CA 93230 

Janz, James 
Community Coalition on High Speed 
Rail 
2995 Woodside Road 
Woodside, CA 94062 

Lasalle, Michael E. 
13 771 Excelsior A venue 
Hanford, CA 93230 

Perea, Henry R. 
Fresno Work 
2281 Tulare Street, Room 300 
Fresno, CA 93 721 

Rudd, Bruce 
City of Fresno, City Manager 
2600 Fresno Street 
Fresno, CA 93721 

Swearengin, Mayor Ashley 
City of Fresno 
2600 Fresno Street 
Fresno, CA 93721 
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SERVICE DATE-LATE RELEASE DECEMBER 20, 2013 

SURFACE TRANSPORTATION BOARD 

DECISION 

Docket No. FD 35724 (Sub-No. 1) 

CALIFORNIA HIGH-SPEED RAIL AUTHORITY 
-CONSTRUCTION EXEMPTION-

IN FRESNO, KINGS, TULARE, AND KERN COUNTIES, CAL. 

Decided: December 20, 2013 

By petition filed on September 26, 2013, California High-Speed Rail Authority 
(Authority), a state agency formed in 1996, seeks an exemption under 49 U.S.C. § 10502 from 
the prior approval requirements of 49 U.S.C. § I 0901 for authority to construct an approximately 
114-mile high-speed passenger rail line between Fresno and Bakersfield, Cal. (the Linc ). 1 

In a decision served December 4, 2013, and published in the Federal Register on 
December 9, 2013 (78 Fed. Reg. 73,921 ), the Board instituted a proceeding and extended the 
deadline for comments on the transportation merits of the proposed construction to December 24, 
2013. The Board also denied the Authority's request that the Board conditionally grant the 
exemption authority by addressing the transportation aspects of the proposed project before the 
environmental review process has been completed. 

On December 9, 2013, Michael LaSalle filed a letter requesting that the Board require the 
Authority to notify all landowners within and along the proposed Fresno-to-Bakersfield 
alignments, as well as all parties of record in the main docket (which pertains to the Merced-to­
Fresno segment) of this proceeding and the comment deadline. LaSalle also requests that the 
Board amend the comment deadline to a reasonable time following the Authority's and the 
Federal Railroad Administration's issuance of the Final Environmental Impact 
Report/Environmental Impact Statement (EIR/EIS) and after their final decisions regarding the 
proposed project, including alignments and station locations, have been made. On December 16, 
20 I 3, the Community Coalition on High Speed Rail filed a letter joining in LaSalle' s requests. 

On December 12, 2013, the Citizens for California High Speed Rail Accountability 
(CCHSRA) filed a letter requesting that the Board extend the comment period to January 3 I, 

1 By decision served June I 3, 2013, in California High-Speed Rail Authority­
Construction Exemption-in Merced, Madera, & Fresno Counties, Cal., FD 35724 (the main 
docket), the Board granted an exemption for the Authority to construct the first 65-mile segment 
of the planned California High-Speed Train System (HST System), between Merced and Fresno, 
California. The Line is the second segment of the proposed HST System. 



Docket No. FD 35724 (Sub-No. I) 

2014, because it only recently became aware of the petition and because the December 24 
deadline coincides with the holiday season. 2 CCHSRA also requested that the Board consider 
providing notice to all impacted landowners in Fresno, Kings, Tulare, and Kern Counties. 

Notice of the Proceeding. Both LaSalle and CCHSRA request that all affected 
landowners be given direct notice of this proceeding. Generally, however, publication in the 
Federal Register is legally sufficient notice to interested or affected parties. Moreover, 
attempting to identify and provide direct notice to all landowners who might potentially be 
affected would be unworkable.4 Also, ample notice of the proposed construction project and 
opportunity to participate in the environmental review for the proposed project have been 
provided through the EIR/EIS process. That process included five public meetings in 2009 on 
the potential scope of the Draft EIR/EIS, three public hearings in 2011 on the Draft EIRJEIS, and 
three public hearings in 2012 on the Revised Draft EIR/Supplemental Draft EIS. All the 
meetings and hearings were held in the project area including Fresno and Bakersfield. 

However, given the significant public interest in this proceeding, the Board will require 
the Authority to notify all parties of record in the main docket by providing them with a copy of 
its petition for exemption in this sub-docket, as well as a copy of this decision, by January 3, 
20 I 4, and to certify contemporaneously to the Board that it has done so. Those parties, and any 
other interested persons who wish to participate in this sub-docket as a party of record, will then 
have until January 2 I, 20 I 4, to notify the Board of their intent to participate in this sub-docket as 
a party ofrecord. Only persons who participate as a party ofrecord in this sub-docket by filing a 
notice of intent or filing comments (or both) will be entitled to service of pleadings and 
subsequent Board decisions in this sub-docket. 

Extension oft he Comment Period. In recognition of the new notice procedure set forth 
above, and taking into consideration the requests for an extension of the current comment 
deadline, we will extend the deadline for comments on the transportation to February 14, 2014. 
This extension should provide sufficient time for interested persons to comment on the proposed 
transaction. 

Waiver of service requirement for individual private citizens. The Board is interested in 
encouraging public participation by all interested persons in this proceeding. As was done in the 
main docket,5 to help create a comprehensive record that embodies the full spectrum of interests 

2 In a letter filed on December I 7, 20 l 3, William Descary, a Bakersfield resident, also 
requests an extension of the comment period to January 31, 2014, in light of the holiday season. 

3 Friends of Sierra R.R. v. ICC, 881F.2d663, 667-68 (9th Cir. 1989) (citing Fed. Crop 
Ins. Corp. v. Merrill, 332 U.S. 380 (1947)); accord State of Cal. ex rel. Lockyer v. FERC, 
329 F.3d 700, 707 (9th Cir. 2003). 

4 See Nat'! Trails Sys. Act & R.R. Rights of Way, EP 702, slip op. at 7-8 (STB served 
Feb. 16, 2011). 

5 See Cal. High-Speed Rail Auth.-Constr. Exemption-in Merced, Madera, & Fresno 
Cntys., Cal., FD 35724 (STB served May 14, 2013). 
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involved and to facilitate the ability of individual private citizens to participate in that process, 
the service requirements of 49 C.F.R § 1104.12(a), which require every document filed with the 
Board to be served upon all parties to the proceeding, will be waived for individual private 
citizens who file comments in this proceeding. Thus, filings made by individual private citizens 
will be included in the public record of this proceeding (and posted on the Board's website) 
regardless of whether the filings comply with the service requirements of§ 1104.12(a). All other 
parties ofrecord, including citizen organizations, are expected to comply with the Board's 
service requirement regulations and serve all parties of record listed on the Board's service list 
for this proceeding. 

This action will not significantly affect either the quality of the human environment or the 
conservation of energy resources. 

It is ordered: 

1. Replies to the petition for exemption are due by February 14, 2014. 

2. As discussed above in this decision, the Authority must notify all parties of record in 
the main docket of this proceeding of the proposed transaction by January 3, 2014, and certify 
contemporaneously to the Board that it has done so. 

3. Any person who wishes to participate in this proceeding as a party of record must file 
with the Board a notice of intent to participate by January 21, 2014. 

4. The service requirements under 49 C.F.R. § I 104.12(a) are waived for individual 
private citizens participating in this proceeding. 

5. This decision will be published in the Federal Register. 

6. This decision is effective on its service date. 

By the Board, Rachel D. Campbell, Director, Office of Proceedings. 
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JD NOSSAMAN LLP 

ATTORNEYS AT LAW 

1666 K Slreoi, NW 
SuitaSOO 

VIA HAND DELIVl~RY 

September 26, 2013 

Ms Cynth111 T. Brown 
Chief, Section of t\dmmistrution 
Office of Proceedings 
Surfoec Transportation Board 
395 E. Sr reel SW 
Wa.-1hington, DC 20423 

Washington, OC 20006 
T 202 887.1400 
F 202 466 3215 

Lmda J Motgan 
• • - 0 202 Bal. 1429 

,,· I · ·amao com 

Re: ~TB Finan<.-e Docket No. 35724 (Sub-No. t), California lligh-Spccd Rail 
Authoiity-Constructicm Exemption-In Fresno, Kings, Tulu1-e and Kern 
Counties, California 

Dear Ms. Brown: 

l::ncloNt.'<.I for filing in the above-referenced docket are the or1ginnl and ten copies of ll Petition 
for Exemption of California I hgh-Spccd Ruil Authority (the "Authorily") Also enclosed is u disc 
containing the enclosed lilmgi; and lwo checks tntalhng $76,700 for the filing fee 

Please Lime nncl <lute stamp the cxt1u cop~· of the filing and return ii \\1th our mCNSCngcr If 
you have uny questions, pk•usc contucl me 

F.nclusu res 

Respectfully suhmilh .. 'tl, 

o&n:1~·7?r 
Linda .r. ;\lo~1 
Allnnwyfor California I ligli~Speed Rail Autl10ri1J1 

SEP 26 iU1J 

Parto1 
Public Record 

nossaman.com 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKl<:T NO. 35724 (SUB-NO. 1) 

CALIFORNIA HIGH-SPEED RAJL AUTHORITY --:---· 
- CONSTRUCl'ION EXEMPTION -

IN FRESNO, KINGS, TULARE, AND KERN COUNTIES, CALI ~ 

PETITION l"OR EXEMPTION .. 
'I 
I 
\ 

Linda J. Morgan 
Kevin M Sheys 
Peter W. Denton 
Nossnmun LLP 
1666 K Street, NW 
Suite 500 
Washington, DC 20006 

Counsel for Calijbrnia High-Speed Rail 
Authority 

Dnted: September 26, 2013 

Thomas Fellenz 
Chief Counsel 

............ _ ... 

California High-Speed Rnil Authority 
770 I. Street, Suite Boo 
Sacramento, CA 95814 

ENTl:Reo 
Offict. a~Proi;aadangi-

Part of 
Public Record 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 35724 (SUB-NO. 1) 

CAUFORNIA HlGH-SPl::ED RAii .. AUTHORITY 
- CONSTRUCTION EXEMPTION -

IN FRESNO, KINGS, TULARE, AND KERN COUNTIES, CALIFORNIA 

PETITION FOR EXEMPTION 

Pursuant to 49 U.S.C. § 10502, California High-Speed Rail Authority 

("Authority") hereby petitions the Surface Transportation Board ("Board") for an 

exemption from the prior approval i·cquirements of 49 U.S C. § 10901 for the 

construction by the Authol'lt:y of an approximately 114-mile-long dedicated high-speed 

passenger rail linC! between Fresno, CA and Bukcrsficld, CA (the "Fresno lo Bakersfield 

HST Section"). 1 The Fresno to Bakersfield HST Section is the second of nine sections of 

the planned California High-Speed Train System ("HST System"), and the second of 

four sections of the HST System's Initial Operating Segment ("JOS"). 2 The Authority 

respectfully requests that the Board cond1tionally grant the requested exemption in a 

decision effective by De<.""embcr 31, 2013, subject to the entry of a final decision after 

completion of environmental review by the Bonrd and 1ls federal and state partners 

See Prcsno to Bakersfield I IST Section map attached hereto as Exhibit A. 
2 The Board determined that il has JUM~dichon m·cr the construction of the HST System, and 

aulho1ized conslruchon of the first of the four sections of lhe !OS, the :\1err.."Cd lo Fr<:sno HST 
Section. Cal. lligh-Specd Red{ Au1/i.-Canstructio11 Exemption-In Merced, Madcrcz cmd 
Fresno Counties, Cal, STR Finnncc Dockcl No. 35724 (STB served June 13, 2013) ("Merced 
to l"resno Dec1:;io11"). As of this date, Cl ISRA has not commenced construction. 

2 



BACKGROUND 

I. PETITIONER 

The Authority is a state agency formed and organized under the laws of the State 

of California in 1996, and has responsibility for planning, designing, constructing, and 

operating the HST System. 

II. THE HST SYSTEM AND THE FRESNO TO BAKERSFIELD HST 
SECl"ION 

The Fresno to Bakersfield HST Section is the second of nme sections of the 

planned California HST System, u high-speed passenger rail system that wiJI provide 

mlcrcily, high-speed passenger rail service on more than 800 miles of rail line 

throughout California, connecting the major population centers of Sncmmenlo, the Snn 

rrancisco Buy Arca, Lhc Central Valley, Los Angeles, the Inland Empire, Orange County, 

and San Diego. 

The Authority plans two phases for the HST System: Phase .l (to be constructed in 

stages dependent on f undmg availab1lit:y) will c..'Onnect San Francisco Lo Los 

Angeles/Anaheim via Pucheco Pass und the Ccnlrnl Valley, through a combination of 

dechcated high-speed rail inf rasll'tlclure blended with existing commuter rail systems on 

the northern-most segment (between San Jose and San 1:-ranc1sco) and the southern-

mosl segment (between Los Angeles nnd Anaheim). Phase 2 will extend the sysLcm 

from Los Angeles to San Diego and from Merced lo Sacramenlo. The Authority plans lo 

contract \\ith a passenger rail operator to commence HST System operations in 2022, 

once it has completed construction of the IOS of the HS"r System beh,'ccn Merced nnd 

the San Fernando Valley, including four HST Sections: Merced-Fresno, Fresno-
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Bakersfield, Bakersfield-Palmdale, and PaJmdulc-Los Angelcs.3 The HST System will 

use stale-of-the-art, elcctncally powered, l11gh-speed1 steel-wheel-on-steel-rail 

technology, including contemporary safety, signaling, and automated train-control 

systems, with trains capable of operating up lo 220 mph.4 More than 200 weekday 

tmins will service Lhe statewide mlercity travel markets 

The approximately 114-mile-long l"rcsno to Bakersfield HST Scclion that is the 

subject of this Petition is an essential component of Lhc full MST System. The Fresno to 

Bakersfield HST Section would connect u Fresno station, a potential Kings/Tulare 

Regional station in the Hanford/Visalia/Tulare area, and a Bakersfield stalton. At its 

northern terminus of Fresno, the P'resno to Bakersfield l-IST Section will connect to the 

Merced to Fresno l-IST Section, which was approved for construction by the Board in the 

Merced lo Fresno Decision. Al the Fresno lo Bakersfield HST Section's southern 

terminus of Bakersfield, the HST line will contmue to Los Angeles via Pnlmdalc.6 The 

Authority will construct the Fresno to Bakersfield HST Section with two fully grade-

separated dual-mainline tracks ''ith four tracks al stalions.1 The Authority mlends lo 

complete construction of the 10$ first construction segment - including the Fresno to 

Bakel"sfield HST Section - by December 2018, and to start HST service in 2022.s 

a Sec the Aulhor1ty's Revised 2012 Business Plan at 2-29, 11v1ulablc al 
hllp://www lu,r cu gov/docs/aboutjbus111css_plans/BPlan_2012_rpl pdf 

·I See Revised Draft EIR/Supplcmcntal Dmfi EIS at 2-3, av.iiluble ut hllp:l/www hsr.Cll gov/ 
Progr.ims/En\'ironmcntal_Planning/l'cviscd_dmft_frcsno_bakcrsficld.hllnl. 

s Id. al 1-1. 
" Id ul 1-1. 
1 Id al x-32 
s The Authority does nol seek opcmling authority over the Fresno to Bakersfield HST Section or 

UlC Me!'ccd to Fresno I IST S<:c!:Jon et LhlS time because the Authority docs not ycl hnvc un 
opemting plan and therefore could not pl"O\•idc the Board with the information il would m.-00 to 
consider a pcbt.ion fo1· exemption waJ1 1·csp1..'Cl to operations. 
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Ill. ENV1RONMENTALAND HISTORIC RESOURCF.S Rh"'VlEW 

Beginning in 2000, the Authority and F'RA have used a joint, tiered 

environmental review process for the HST Syslcm.9 "Tiering" of environmental 

documents means addressing a broad, general program in an mitial programmatic or 

firsL-tier environmental document, lhen analyzing the complete details of relntcd 

"second-tier" projects in subsequent documents. 10 The Authority and FRA have 

prepared two progmmmatic (Tier 1) El R/EIS documents to select preferred alignments 

und station locations to advance for project-level analysis in Tier 2 EIR/EISs. The 

C.'lliforma HST System as approved through Tier 1 decisions has been divided into nine 

individual sections for more detailed, second-tier analysis. The nine sections were 

identified by ccrlain opcratmg chamctel'lstics, including the requirement lhat they 

terminate al or prox1mute to station locations in larger urban centers. The individual 

project sections lier from decisions made durmg the programmatic decision and are 

units of the whole system that can be combmed together as nc.'Ccssary due to funding 

and constructabihty constraints 

The Fresno Lo Bakersfield HST Section, the subject of this Petition, is Lhe second 

of lhc nine individual sc.'CLions undcrgomg Tier 2 environmenln] reVIew. The Aulhority 

9 See Fresno lo Merced Dc.'Cision, slip op. al 7-8; Rt.•vL"Cd Drnfi EIR/Supplcmcnlal Drnfi ms at 
1-28 lo 1-30. FR.A is the lead agency for federal environmental reviews of the Fresno to 
Bakersfield HST Section under NEPA. l~cdcn1I coopcraling ugcncic.'S include the Board und 
the Burcuu of Rcclamanon. Other agcnclL'S with specific review or permitting roles include 
the U.S. Army Corps of Engineers ("USACE"), lhc U.S. Environmental Prott'Ction Agency 
("EPA"), Lhc US. Fish and Wildlife Scr\'1cc ("USFW'S") nnd the Nallonal Marine Fi.l>hcric:. 
Service ("N.MFS"). 

"' See Revised Draft EIR/Supplemcntal Draft EIS al 1-28. The cnvJronmental documcnls for 
individual or ''second-lier" projects muy incorporate by reference analyses already 
completed 111 Lhe first-tier documenl to address many large-scale, nonsitc-spcc11ic resources 
and 1~ucs, \\1lilc focusing the ~cond-ticr analysis on s1lc-spcc1fic effects nol prcvioui.ly 
considcrc.-d. Tiering enviromnenlal documents a\'oids repetitive evaluations of Lc;sut'S when 
sufficiently addressed in a first-tier analysis Id. 
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identified the Fresno to Bakersfield HST Section termini as the station sites in Fresno 

and Baket'Sfield. This is consistent with the Tier 1 decisions and permits full analysis 

and consideration of Lhe polenlial impacts of construction and operation of the Fresno 

to Bakersfield HST Section. 

The Authority and FR.A commenced the jomt environmental review process for 

Lhe Fresno to Bakersfield HST Section in 2009. The agencies held scoping meetings for 

the Fresno lo Bakersfield HST Section in March 2009. The Authority and FR.A issued a 

joml Draft EIR/EIS for the Fresno to Bake1sfield HST Section in August 2011, and 

issued a Revised Draft El R / Supplemental Draft RIS for the Fresno to Bakersfield HST 

Section in July 2012, in order to include additional route and station Of>lions.11 The 

Board is reviewing the environmental record for the Fresno lo Bakersfield HST Section, 

and by letter from FRA the Board has been formally designated a cooperating agency for 

the purposes of the entire HST System 

After considering public and agency comments, the Authority and FR.A will 

identify a preferred alignment alternative, site for each station, and a preferred heavy 

maintenance facility alternative The Authority and FR.A will prepare a Finni EJ R/EIS 

that will include responses to comments and a description of the preferred alternative 

and proposed m1t1gation. FRA then expects Lo issue a Record of Decision ("ROD") for 

compliance with NEPA. The ROD \\~II describe the project and alternative considered; 

describe the selected alternative; make environmental findings and determmat1ons with 

regard to air quality conformity, Endangered Species Act, Section 106, Section 4(f), nncl 

environmentnl justice, and require m1llgalion measures 

11 See 1d. at 7-12 
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The Fresno to Bakersfield HST Sccl1on 1s being thoroughly l'Cvicwcd from an 

environmental perspective and, t.'Onsistenl with FRA's Procedures for Considering 

l~nvironmental Impacts, 64 Fed. Reg. 28545 al 28556 (Moy 26, 1999), the finnl EIR/ETS 

will ''reflccl Lhat there has been compliance with the requirements nll applicable 

environmental laws and orders", including lhe National Historic Preservation Act of 

1966 (16 U.S.C. 470 et seq.) ("NHPA"), the Fish and Wildlife Coordmul1on Act (16 U.S.C 

661 ct seq.), the federal Endangered Species Act of 1973 (16 U.S.C. 1531 ct seq.) ("ESA"), 

nnd other environmental review lnws and executive ordcrs."12 

ln nccordonce with FRA's NEPA procedures, the Finni EIR/EIS for the Fresno to 

Bakersfield HST Section is being prepared concunently with and inlcgrutcd wilh 

analyses and related studies required by applicable environmental lnws and executive 

orders.•3 The Final EIR/EIS will reflect "compliance with all applicable environmental 

Jaws and orders. "1ct The Authority 1·cspectfully requests that the Board, ns a coopcrnling 

agency, adopt the environmental documcntnlion lhut results from the extensive 

environmental review process for the Fresno to Bakersfield HST Secl1on. 

DISCUSSION 

I. The Authority Has Properly Segmented the HST System for Hoard 
Review 

In order to meel FR.A funding requirements, includmg the requirement that the 

F'1·csno to Bakersfield HST Section demonstrate "independent utility,"1s the Authority 

"' 40 C.F.R. 1502.25(a). 
•:i 64 Fed. Reg. 28545, 28554, § 14 
14 ld al 28556, § (r), sec also ROD§§ 2.1-2.4, at 7-11; and§§ 9.1-<}.7 al 35 Lo 40. 
•s FRA, which administers the Authority's fedcrJI f uncling, has determined that a project hns 

"independent utility" if "it will result, upon completion, in Lhc crcnllon ol new or 
substantially improved High-Speed RJ11/lnlcrcily Passenger Rad service, and will pro\'idc 
tangible nnd measurable benefits even 1f no tiddiLional investments in the same I hgh-Spccd 
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has identified a portion of the Merced to Fresno HST Section and this Fresno to 

Bakersfield HST Section as the first construction portions of the HST System This first 

construction porllon, including the Fresno Lo Bakersfield HST Section, will be a"nilablc 

for immedintc use for improved and faster service on Amtrak's San .Joaquin mtercity 

passenger rail line prior to initiation of HST service on the line in 2022, thus providing 

for independent utility of the constructed segment.16 FRA and the Authority 

determined that the Central Valley is the besl location for the initial construction, with 

service extending south to Palmdale and the San Fernando Valley and north lo Snn Jose 

to link w1lh blended service Lo Metrolink in the south and Caltrain m the north The 

authority has mcl FRA's "independent utility" requirement (and, by extension, the 

Board's similnl' requirement) because the Fresno to Bakersfield MST Seel.ion would 

feature dedicated passenger track C.'lpublc of higher speeds, thereby improving existing 

Amtrak San .Joaquin operations. IL would also include u basic station design for non-

electrified service in F'resno, nt lhe planned Fresno Station. 

In granting construction authority for the contiguous Merced to Fresno HST 

Section, the Board established a test to determine whether a proposed const1 uction 

project has independent utility and is appropriate for Board review. The Board "will 

look at whether the proposed segment has log1cnl termini and transportation benefits 

even if subsequcnl phases are never constructed. I fl the Board] find[s] that it does have 

independent utility, the segment will be suitable for the agency's consideralion, even 

though it may ultimately be part of a larger planned project that is not currently before 

Rail/lnlcrcily Pusscngcr Ruil service arc made." Ped. ltR. Admin., High-Speed lnte,.city 
Passenger Rail l',.ogram, 74 Fed. Reg. 29900 at 29905 (June 23, :2009). 

16 Revised Draft EIR/Supplcment.al Draft E!Snt 2-108. 
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the Board."17 Just as with the adjoming Merced lo Fresno HST Section, the Fresno to 

Bnkcrsficld HST Section ''has clear, logical termini" m the cities of Fresno and 

Bakersfield - the fifth and ninth largest cities in California, respecti\'ely. 1s For all the 

reasons cited by the Board in the Merced to Fresno Decision, the Fresno to Bakersfield 

HST System will have independent utility, even without the constructmn of additional 

focihlies, and the Fresno lo Bakersfield MST Secl1on is appropriate for Board revicw. 19 

II. The Proposed Construction Is Presumptively in the Public Interest 

As a result of the relaxation of lhe "public convenience and necessily'' standard 

brought aboul by lhc ICC Termination Acl of 1995, the Board has udopted a geneml 

presumption that rail construction projects should be appro\'cd 20 As the Board hos 

explained. 

LIJn enacting the ICC Termination Act of 1995, Pub L No 104881 109 
St.at. 803, Congress inlenclecl to facilitate ruil construction by changing the 
statutory standard from requiring approval if the agency finds LhaL a 
project is consistent with the pubhc convenience and necessity (PC&N) to 
requiring approval unless Lhc ngency finds the project is inconsistent with 
the PC&N. Unde1· this new standard, proposed rail construction projects 
are to be given the benefit of the doubt.:11 

17 Merced to Fresno Decision, slip op al 16 (citing Ninth Circuit prcccdcnl ulilb:.ing a similar 
concept). 

1a Merced to Fresno Decision, slip op. at 16. 
•9 See id., slip op. 11l 16-17 (citing, among other Lhmgs, interim use of HST track by Amlrak 

rcsulLmg m improved scrvkc on the San Jonqum route contributing lo increased mohilily) 
2

1.1 See id., slip op. at 17-181 Mid State.'i Coal.for Progress u Sl'B, 345 F.3d 5201 557 (8th Cir. 
2003); Class fa-emption/or the Construction of Connecting Track U11de,. 49 U.S.C. 109011 1 

S.T.B. 75, 79 (1996), accord Dakota, Mitm. & E RR Corp -Construction inlo the Powder 
Rwer Basi11, STB Finance Docket No. 33407, slip op. at 17 (STB served Dec. 10, 1998). 

21 7'he Burlington N. 8.· Santa Fe Ry. Co.-Con.<11tn1ction and Operahon Exemption-Seadrift and 
Karney, TX, STB Finance Docket No 34003, slip op. ut 4 (STB served June 19, 2001) (cil.alion 
omitted). See also Alaska R.R. Corp.-Co11str1.1ct1011 cmd Operation J<:xemptio11-J<ai/ l~me 
between N. Pule and Delta J1111ctio111 AK, STB Finance Docket No 34658, slip op. al 5 {STB 
served Jan. 6, 2010) ("Alaska R.R. Corp") 

9 



The Board has f mther explained that neither "under the exemption criteria of§ 10502 

nor under the prior approval requirements of § 1090 l is there a requirement of n 

showing of public need for the fncilities proposed lo be constructed. "22 

111. 'l11c Proposed Construction MccLo; the § 10502 Exemption Critcriu for 
Linc Construction Under§ 10901 

Conslrucl1on of a new mil line requires prior Board approval pursuant to 49 

U.S.C § 10901. Under 49 U.S.C. § 10502(a), however, the Board must exempt a 

proposed mil line construction from the formal apphcal1on procedures of§ 10901 1f il 

finds that (1) those § io901 procedures are not necessary to carry out the rml 

tmnspo1tation policy (RTP) of 49 U.S.C § m101; and (2) either (a) the transaction or 

sen•k-c is of limited scope, or (b) regulation is not necessary Lo protect shippers from the 

abuse of nmrkel power.23 The legislative history of the exemption pwvisions, as well as 

Interstate Commerce Commission (''ICC"), Board, und Judicial precedent, demonstrates 

that Lhe Board is to apply these provisions broodly . .t.i As explained in detail below, the 

proposed Fresno to Bakersfield HST Section complies with the § 10502 exemption 

criteria and therefore should be exempted from § 10901's detailed application 

proccdm·es. 

A. An Exemption Will Promote Rail Transportation Policy 

With regard to Lhe Fresno Lo Bakersfield HST Sc.'Ct1on1 the § 10901 detailed 

application procedures nrc not nc.-cc.'Ssnry Lo carry out the RTP, and this § 10502 

22 Ill. Cent. R.R. Co.-Construction and Operation Exemption-In B. Baton Rouge l'amh, I.A, 
STB Finance Docket No 33877, slip op. ul 2 (STB served May 25, 2001) ("lll. Cent.RR. Co"). 

1:1 See, e g., Merced to Fresno Decisio11, slip op. ut 22. 
"'' Sec, e.g., Am. Trucking Ass'ns u. ICC, 656 F.2d 1115, 1119 (5th Cir. 1981) (cxplaming that lhc 

ICC was charged wilh the responsibility of achvcly pursuing exemptions for transportation 
and service Lhal c.'Omply with the section's standards); H.I{. Rep. No. 96-1430, al 105 (1980) 
{explaining Lhal the ICC was chargt.'<.I wilh 1·cmov111g ''as many as possible of Lhc 
Commission's restrictions"). 
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exemption proceeding provides ample process lhrough which the Board can carry out 

the RTP. As the Board found in the Merced to Fresno Decision, the State of California 

"has delermim .. 'Cl it has a need for a high-speed passenger rail system because it believes 

that lhc existing passenger lrnnspe1tation infmslruclurc in California is operating al or 

near capacity and more passenger service will be needed to meet demand nnd future 

growth. The complete HST System that is planned (of which Lhe Fresno lo Bakersfield 

HST Section is just a part) would connect ''ntually all of California's major population 

ccntcrs."zs 

.Just as with the Merced to Fresno HST Section, the Fresno to Bakersfield HST 

Section at issue here "would be a \•aluable addition to the passenger rail transportation 

system in California."26 Fresno and Hakcrsficld "are two of Lhe largest cities in the San 

Joaquin Valley," and both "are centers of metropolitan areas and are economic hubs 

within the region."~ The Fresno to Bakersfield HST Section would also "provide and 

enhance intcrmodal competition and increase capacity, ns well as promole lhc 

development of a sound rail lransportation system to meet the needs of the traveling 

public, consistent with 49 U.S.C. §§ 10101(4) and (5)."211 

Again, JUSl us \\ith Lhc Merced to Fresno HST Section, the Fresno lo Bakersfield 

MST Seclion at issue here "would be consistent with the goal of 49 U.S.C. § 10101(14)" 

because the diversion of automobile traffic lo the new electrified rail line. "would promote 

energy conservation and energy sm'!ngs, 1elicvc capacity constraints thal lmvc resulted in 

zs Merced to fre..mo Oecision, slip op. at 22. 

"" Id. 
?:'! Id. 
1111 Id., slip op. ut 23. 
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increasing congestion and travel delays on interstate highways, and reduce congestion 

and air pollution.''29 

Consistent with§§ 10101(2) and 1ot01(7), an exemption would both minimize the 

need for federnl regulatory control over the mil tmnsportation system and reduce 

regulatory barriers to entry. Specifically, an exemption would promote these policies by 

mimmizmg lhc Lime and administrative expense assocmtcd with the construction 

Regulatory barners to new capacity and infrastructure improvements in particular 

should be minilmzcd when possible in order to pl'Omolc and mnintnin stable economic 

growth in this sector of the economy These provisions "reflect the overriding intent of 

the exemption statute· unless there is a good reason for full regulation, I the BoardJ 

should be looking toward exemption or relaxation of unneeded regulatory burdens."30 

Here, just as with the Merced to Fresno MST Section, "given the significant amount of 

public information nnd prior government nnalysis regarding the Fresno to Bakersfield 

HST Seclion that is available to the Board," the Bonrd should "eliminate unnecessary 

delay by processing fthisl construction request tmder the more streamlined exemplion 

p1'0\ision ... "s1 

B. Regulation is Not Net.•<k'<I to Protect Shippers from the Abuse of 
Market Power 

The second component of the test for exemption is staled in the alternative -

either the proposed construction project must be of limited scope or the Board must 

find Lhnt regulation of the transaction is not needed to protect shippers from Lhc abuse 

W<J Id. 
30 Id. 
a• Id. 
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of market power.32 The Fresno to Bakersfield HST Section clearly satisfies the taller 

test. In the Merced to Fresno Dec:ision, the Hoard extended the statutory market power 

abuse test from freight 11.ul sh11>pcrs lo rail passengers.33 ,Just as with lhc Merced to 

Fresno MST Section, the Fresno to Bakersfield HST Section will be "essentially neutral 

with regard to market power in the freight rail industt)'," because the Fresno to 

Bakersfield HST Section will not be used to provide freight rail lranspo1talion and no 

shippers will lose access as n resull of the Fresno to liakersficld HST Section.34 

Fmthermore, the Fresno to Bakersfield HST Section will not "result in an abuse of 

murket power detnmenLal to the trnvcling public," for all the reasons cited by lhc Board 

in the Me,.ced to Fresno Deciswn.35 

IV. The Board May Conditionally Grant the E....::emption Effective By 
December :i1, 2013 

The Authority has entered mlo a design-build contract to construct a 29-m1le 

segment of the HST System, comprised of approximately s miles of track and facilities 

w1Lhin the boundaries of the Fresno to Bakersfield HST Section m the vicinity of Fresno 

and approximately 24 miles of track and facilities covered by the exemption granted m 

the Merced to l·i·esno Decision. The Authority's design-build contruct requires the 

Authority to give the conlraclor separate notices lo proceed with construction of the 5-

mile and 24-mile segments. The notice Lo proceed for the 5 miles of track and facilities 

must be issued by July 12, 2014. If the Authority <:<mnot issue the notice on lhe 5-milc 

segment by July 12th, it will be removed from the contract and the Authority will need 

3v If the Boaid concludes lhnt regulation of Lhc tr.msacliou is not nccdl.'Cl lo proll.acl uguinst 
abuse of 111a1 kcl power, Llu: Boni d •·11c1..'Cl not determine whether Lhc Lr.insacUon is Jinutc:J m 
scope .... " lei. at 25, n. 118. 

3:t See id. nt 24-25 
:t-1 Id. nt 24. 
35 See zd. at 24-25. 
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to re-negotiate the price for the conslrucl1on of the 24-mile segment and the price and 

timetable for the 5-mile segment. Since the construction contract does not contain a 

separate price for the 5-mile and 24-mile segments, this could result in a subst.antiul 

aggregate increase m lhe cost. of construction of the two segments. 

There is a possibility that the Board will have a vacancy as of January 11 2014. 

Given the Authority's July 121h notice to proceed deadline, the possibility of a Board 

vacancy 1s of concern to the Authority. However, the Board has authority lo gmnl 

conditional approval of construction exem plions.36 Although the Board docs not do so 

absent compelling circumstances, there would be compelling circumstances m this case 

because conditional approvnl would m1oid circumstances which could require the 

Authority to pay a l11gher price for the construction of the initial segment of the MST 

System. Accordingly, if a Board vacnncy becomes imminent, the Authority respect.fully 

requests that the Board conditionally grunt this Petition subject to the completion of the 

env1ronmenlal review process, and issue a decision effective by December 31, 2013 

By granting conditional approval, the Board would nol diminish its authority to 

consider environmental matters when il issued a finnl decision following the completion 

of the env1romnenlnl review,37 and granting conditional approval would not avoid the 

possibilily that the Board is unable to render a final decision on the Pelilion due to a 

:i& Alaska R.R. Corp -Construction and Operation fa-emption-Rail l .. me Behuee11 Eielson Air 
Force Hase (Norlll Pole) and Fort Greely (Delta Junction), AK, STB Docket No FD-34658, 
slip op. al 2 (STB sef\•c..'ll Oct. 4, 2007) (while "we will not rule out a future conditional gr:mt 
in u cusc of some unique or t'Ompclling circumstances, in the absence of a showmg of such 
circumslanc1..-s, we believe thnl the bcner course 1s that we not decide the Lr.insportalion 
merits of a construction proposal until u complete record, mcluding the environmental 
record, is before us.") (""Alaska Railroad"'). Before Alaska Railroad, lhc Board regularly 
made conditional grants of t-onstruclmn exemption authority. See, e g., The Bu,./ington N. & 
Santa Fe Ry Co.-Const1"uction and Operation faemption-Seaclrift and Kamey, TX, STB 
Docket No. FD-34003 (STB served June 19, 2001) (kBNSl;'..$eadrift"). 

37 BNSF-8eadrift,shpop. nt 3 
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vacancy. Neve1theless, by issuing a conditional decision effective by December 31, lhc 

Board would reduce the likelihood that the Authority would pay an aggregate higher 

price for construct1on of the 29-mile segment. 

Additionally, the environmental review posture of the Fresno to Bakersfield HST 

Section ut issue here is distinguishable from Lhal of Lhe proposed rail line in Ala!:ika 

J<mlroad, where the Board discussed ils cond1l10nal approval policy. Herc, the 

Authority has already completed joint NEPA/CEQA Tier I programmatic environmental 

review with respecl to the entire HST System (including the Fresno to Bakersfield HST 

Section) and has undertaken a detailed, second-tier environmental analysis of the 

Fresno lo Bakersfield HST Sccllon, culminating thus far in a Revised Draft 

EIR/Supplemental Draft EIS. In Alaska l?C1i/road, Lhe petitioner had not yet completed 

a Draft EIS, let alone a revision of that document. See Alaska R.R. Corp., Petition, STB 

Docket No. 170-34658 (filed July 6, 2007). 
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CONCLUSION 

For the foregoing reasons, the Aulhority respectfully requests that the Board 

grant this Petition for Exemption and do so conditionally in U1C circumstances described 

above. 

Respectfully submitted, 

By. 

?-.1~ cf· ~r!~ 
Linda J. Morgan 
Kevin M. Sheys 
Peter W. Denton 
Nossaman LLP 
1666 K Street, NW 
Suite 500 
Washington, DC 20006 
Counsel for California High-Speed 
Rail Authority 

Dated: September 26, 2013 
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