
















































APPENDIX 1



 
 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

                              
       ) 
CARGILL, INCORPORATED    )    
       ) 

 Complainant,   ) 
     ) 
v.     )     Docket No. 42120  

       ) 
BNSF RAILWAY COMPANY   )     
       ) 
   Defendant.   ) 
                                                 )                                              
 
 

COMPLAINANT’S FIRST SET OF INTERROGATORIES  
AND REQUESTS FOR PRODUCTION OF DOCUMENTS 

 
  Pursuant to 49 C.F.R. §§ 1114.26 and 1114.30, Complainant Cargill, 

Incorporated (“Cargill”) submits the following First Set of Interrogatories and Requests 

for Production of Documents to Defendant BNSF Railway Company (“BNSF”). 

  Cargill requests that BNSF’s written objections, and BNSF’s written 

responses to Interrogatories, be served by January 26, 2011.  Cargill also requests that 

copies of all responsive documents be produced and delivered to the offices of Slover & 

Loftus LLP, 1224 Seventeenth Street, N.W., Washington, D.C.  20036 on a rolling basis, 

with full production completed by February 25, 2011.  Cargill is prepared to cooperate 

with BNSF to facilitate the expeditious production of documents with the minimum 

practicable burden.
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I. 

DEFINITIONS 

  The following defined terms are used herein (whether capitalized or not): 

1.  “Analyses” means any documents containing or consisting of 

studies, reports, memoranda, summaries, statistical compilations, presentations, reviews, 

audits, and other types of written, printed, or electronic submissions of information, and 

specifically includes all supporting hard-copy or electronic workpapers sufficient to 

replicate the analyses results. 

2. “And,” “or,” and/or “each” shall be construed in the disjunctive or 

conjunctive as necessary in order to bring within the scope of each Interrogatory or 

Request all responsive information or documents which otherwise might be construed as 

outside the scope of the Interrogatory or Request. 

3. “Assailed Tariff Item” means the fuel surcharge provision printed at 

BNSF Rules Book 6100-A, Item 3375E, Section B, initially effective January 1, 2006 as 

well as all successors thereto, including BNSF Rules Book 6100-A, Item 3376C, Section 

B, effective January 1, 2011, and all successors thereto (see also Definition No. 21 

below). 

4. “BNSF” means Defendant BNSF Railway Company, its present or 

former employees, agents, counsel, officers, directors, advisors, consultants, divisions, 

departments, predecessors, parent and/or holding companies, subsidiaries, or any of them, 

and all other persons acting (or who have acted) on its behalf. 
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5. “BNSF Rules Book 6100-A” means all issues of the document 

entitled “BNSF Rules Book 6100-A.” 

6. “Cargill” means Complainant Cargill, Incorporated. 

7. “Commodities to which the Assailed Tariff Item applies” means all 

of the commodities shipped via rail on the BNSF system to which the Assailed Tariff 

Item applies, has applied, or may be applied. 

8. “Communication(s)” means the transmittal or exchange of 

information of any kind in any form. 

9. “Destination” means the terminating rail station, whether on the 

BNSF or some other railroad, as specified on the waybill.  

10. “Document(s)” means all writings or visual displays of any kind, 

whether generated by hand or electronic means, including, without limitation, 

photographs, lists, memoranda, reports, notes, letters, phone logs, e-mails, contracts, 

drafts, workpapers, computer printouts, computer tapes, telecopies, newsletters, 

notations, books, affidavits, statements (whether or not verified), speeches, summaries, 

opinions, studies, analyses, evaluations, statistical records, proposals, treatments, 

outlines, electronic or mechanical records, data or representations (including physical 

things such as computer disks), and all other materials of any tangible medium or 

expression, in BNSF’s current or prior possession, custody or control.  A draft or non-

identical copy is a separate document within the meaning of this term. 

11. “FSAC” means the railroad Freight Station Accounting Code. 

12. “HDF” means U.S. Retail On-Highway Diesel Fuel.  
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13. “Identify” or “describe” mean: 

(a) describe fully by reference to underlying facts rather than by 
reference to ultimate facts or conclusions of fact or law;  

 (b) where applicable, particularize as to time, place, and manner;  

(c) set forth all relevant facts necessary to the complete 
understanding of the act, process, event, or thing in question; 

(d) as to a person (as defined):  name, business and residence 
address(es), last known telephone number, occupation, job 
title, and dates so employed; and, if not an individual, state 
the type of entity, last known address of its principal place of 
business, and the names of its officers and directors; to the 
extent that any of the above information is not available, 
please state all other available means of identifying and 
locating such person; 

(e) as to a document (as defined):  the type of document (letter, 
memorandum, printed version of an electronic mail message, 
printed version of a facsimile, etc.), the identity of the author 
or originator, the date authored or originated, the identity of 
each person to whom the original or a copy was addressed or 
delivered, the identity of such person known or reasonably 
believed by you to have present possession, custody, or 
control thereof, and a brief description of the subject matter 
thereof;   

(f) as to a communication (as defined):  the date of the 
communication, the type of communication (telephone 
conversation, electronic mail message, meeting, etc.), the 
place where the communication took place, the identity of the 
person who made the communication, the identity of each 
person who received the communication and of each person 
present when it was made, and the subject matter discussed; 
and 
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(g) as to a meeting:  the date of the meeting, the place of the 
meeting, each person invited to attend, each person who 
attended, and the subject matter discussed. 

14. “Origin” means the rail station originating the loaded car, whether 

on the BNSF or some other railroad, as specified on the waybill. 

15. “Person” means natural persons, corporations, institutions, 

partnerships, firms, joint ventures, associations, political subdivisions, or other legal 

entities, as the case may be. 

16. “Pricing Document” means any document setting forth terms and 

conditions of the transportation of freight on BNSF, including but not limited to 

contracts, price authorities (private or public), and exempt shipment documents. 

17. “Related,” “related to,” and “relating to” mean and include making a 

statement discussing, describing, referring to, reflecting, explaining, analyzing, or in any 

way pertaining to, in whole or in part, the subject matter of the Interrogatory or Request. 

18. “SPLC” means the Standard Point Location Code. 

19. “STCC” means the seven-digit Standard Transportation Commodity 

Code. 

20. “Strike Price” means a base fuel price. 

21. “Tariff Item 3376” means the fuel surcharge provision printed at 

BNSF Rules Book 6100-A, Item 3376C, Section B, effective January 1, 2011 and all 

successors thereto.  

22. “Traffic to which the Assailed Tariff Item applies” means all of the 

rail traffic and shipments of commodities to which the Assailed Tariff Item applies, has 
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applied, or may be applied, including but not limited to all shipments made pursuant to a 

pricing document referring thereto. 

II. 

INSTRUCTIONS 
 

  BNSF is requested to conform to the following instructions in responding 

to these Interrogatories and Requests. 

1. Each paragraph below shall operate and be construed independently.  

Unless otherwise indicated, no paragraph limits the scope of any other paragraph. 

2. Where these discovery requests seek data in a computer-readable 

format, machine-readable format, or in its native format, this data is defined as an 

electronic file which contains structured, relational data, and is managed within a 

commercially available and relational database system (for example Microsoft, Oracle, 

IBM) and is readable via commercially available and standard Microsoft Windows 

software API (Application Programming Interfaces) methods to include Open Database 

Connectivity (ODBC) implementations thereby making the data accessible independent 

of the host system. 

   If the source table is stored within a non-relational system, such as a “flat 

file,” or a custom system (not commercially available) provide the data in standard 

sequential or delimited text files.  The text files will be MS-DOS or MS-Windows 

compatible text format 

a. For each computer file supplied provide: 
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i. The name and description of the source database or other file 
from which the records in the computer file were selected 
(stating whether the file is an original extract from a line of 
business transactional or data warehouse computer system, or 
if the provided file is an extract, or report, created specifically 
for this request) including a graphic or textural representation 
of the database relational model for each system to include all 
named tables of data within the system’s relational model, 
and for every table provide a list of fields, primary keys, 
foreign keys, list relational links to other tables and fields, 
and filters, if any, associated to the relational links.  Include 
all related tables, and all fields within each included table.  
List the fields which define a unique record (row) for each 
table, or state if the table does not require unique row 
differentiators or primary keys.  For code tables, provide the 
code, and associated data elements in a discreet list (no 
duplicates); 
 

ii. A description of how the records in the file produced were 
selected;  

 
iii. The original table names (no aliases), original field names, to 

match the provided systems’ data structures within each 
computer program (in native software and text file) and 
intermediate file used in deriving the files produced if the 
files produced are flat files.  If the files produced are 
commercially available relational database files, provide the 
method used and code (if code was created) used to export the 
data to this relational format, including the operating system 
and version under which the final text files or relational tables 
were produced; and 

 
iv. A relational diagram defining relationships between tables, 

with all fields, listing primary keys, foreign keys, with each 
table or file provided as listed in the relational diagram.  Also 
provide all table indexes, and index files, which define the 
index to be clustered or non-clustered. 
    

b. For each field in each computer database file provide a complete, 
standard data structure, including: 
 
i. The name of the field including its source table name, and if 

different from the LOB (line of business) or off-line 
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analytical system field name, provide all field name 
incarnations so that there is a linkage between the provided 
fieldname and the original source fieldname and source table, 
and source application/system.  Also provide the 
“Synonymous Name,” that being a single word or multiple 
words that differ from the fieldname, but represents the same 
data element using alternative or more descriptive 
terminology.  Also provide the “Context,” that being a 
designation or description of the application environment in 
which the data item (or field) is applied or from which it is 
originally derived (its origin); 
 

ii. The starting and ending positions of the field if the file is a 
non-delimited flat file, or if the file is delimited, verify that 
the delimiter is inserted at the end of each field and the 
delimiter is not contained, as data, within any data cell 
(provide row terminators and line feed codes), otherwise, if 
the provided data set is a relational database “table,” export 
the table structure into a separate ANSI SQL 92 code or text 
file; 

 
iii. A detailed definition of the field and whether this field is the 

record’s (or row’s) unique identifier, or it is one of many 
fields which create a unique row (list them); 

  
iv. A detailed description of the data in the field, including an 

explanation of what they are used for and also provide all 
related index files in SQL code format or text files, if any; 

 
v. The type of data in the field, i.e., whether numeric, character, 

alphanumeric, number of digits, number of significant digits, 
whether signed or unsigned (i.e., negatives allowed) and 
whether this field is Unicode, or contains any constraints, or 
requirements to be Non-Null, or non-blank; 

 
vi. If the values in a field are terms or abbreviations, a list of all 

terms or abbreviations used with detailed definitions of each 
and provide the approved domain (range of values if 
indeterminate) or list of values permitted if determinate.  Also 
provide minimum and maximum values, including whether 
the values are Null, hidden, or specific ASCII or ISO codes.  
Include the character encoding or software vendor’s code 
page, for each table if any; 
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vii. An indication of whether the data in the field are packed or 

compressed; and 
 
viii. If the data in the field are packed or compressed, the type of 

packing or compression: 
 
(1) Zoned with low-order sign; 
(2) Binary with LSB first; 
(3) Binary with MSB first; 
(4) Packed with high-order sign; 
(5) Packed with low-order sign; 
(6) Packed with no sign; and 
(7) Other (specify and provide detailed instructions for 

unpacking). 
 
ix. If the data files and tables originate on a non-Microsoft 

Windows operating system, state the original operating 
system and convert to Microsoft Windows format. 
 

x. For data or other electronic information submissions where 
the source system does not have a 32-bit operating system, 
verify that all data and files are computer-readable on a 32-bit 
operating system. 

 
3. If an answer or the production of any responsive document is 

withheld under 49 C.F.R. §1114.26(a) or §1114.30(a)(1) on the basis of a claimed 

privilege or attorney work product, then for each such answer or document, provide the 

following information:  its date, type (e.g., letter, meeting, notes, memo, etc.), author 

(note if author is an attorney), addressee(s)/recipient(s) (note if addressee(s) or 

recipient(s) is an attorney), general subject matter, and basis for withholding the 

information. 
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4. If the production of any requested document or answer to any 

interrogatory is withheld for claimed grounds other than privilege or attorney work 

product, state with specificity the basis for such withholding.   

5. BNSF is requested to supplement its responses to these 

Interrogatories and Document Production Requests and produce responsive information 

or documents obtained or created at any time and is further requested to supplement its 

responses in the manner provided in 49 C.F.R. § 1114.29.  

6. If a responsive document was, but is no longer, in BNSF’s 

possession, custody or control, describe what disposition was made of it. 

7. Please organize the documents produced in such a manner that 

Cargill may readily determine which documents are being produced by BNSF in response 

to each specific Document Production Request.  If no document is produced in response 

to any specific Request, please so indicate in the response. 

8. Color copies of documents are to be produced where color is 

necessary to interpret or understand the contents of the documents. 

9. In the event BNSF objects to producing any documents on grounds 

that BNSF does not maintain the information described in the form or format requested 

by Cargill, please produce the documents which contain such information in whatever 

form or format BNSF does maintain such information. 

10. Cargill reserves the right to file additional, supplemental, and/or 

follow-up Interrogatories, Document Production Requests, and other discovery, as 

necessary or appropriate. 
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11. Unless otherwise specified, these discovery requests cover the time 

period from January 1, 2003 to the present. 

III. 

INTERROGATORIES 

1. Please describe the processes and inputs BNSF used to develop the 

general formula to calculate fuel surcharges set forth in the Assailed Tariff Item. 

2. Please identify, by name, title, and address, the person(s) who have 

participated in developing the general formula to calculate fuel surcharges set forth in the 

Assailed Tariff Item. 

3. Please identify, by name, title, and address, the persons(s) who are 

most knowledgeable about the comparison of fuel surcharge revenues collected by BNSF 

on traffic subject to a fuel surcharge with the actual incremental fuel costs incurred by 

BNSF on the same traffic subject to a fuel surcharge. 

4. Please identify, by name, title, and address, the person(s) most 

knowledgeable about the fuel consumption characteristics of BNSF’s locomotive fleet. 

5. Please identify, by name, title, and address, the person(s) most 

knowledgeable about BNSF’s fuel purchasing and fuel hedging practices. 

6. Please identify, by name, title, and address, the person(s) most 

knowledgeable about BNSF’s fuel costs. 

7. Please identify, by name, title, and address, the person(s) most 

knowledgeable about BNSF’s computerized traffic (revenue waybill) data; car movement 
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data; train movement data; fuel surcharge data; locomotive fuel consumption data; and 

financial reporting data related to fuel surcharges. 

8. Please identify, by name, title and address, the person(s) most 

knowledgeable about any fuel savings realized through the implementation of BNSF’s 

Fuel MVP Program, its predecessors and/or successors thereto, as well as any similar 

program. 

9. Please identify any computer programs or models that have been 

used by BNSF to (a) download locomotive event recorder data from locomotives, and/or 

(b) process locomotive event recorder data for purposes of determining locomotive 

throttle position and/or fuel consumption. 

10. Please identify by STCC code all commodities to which the Assailed 

Tariff Item applies. 

11. Please identify by STCC Code and Origin-Destination pair all 

movements on BNSF’s system of all commodities to which the Assailed Tariff Item 

applies. 

12. For all traffic to which the Assailed Tariff Item applies that moves in 

interline service or is otherwise interchanged with another railroad, please describe the 

procedures used by BNSF to share the fuel surcharges collected with other railroads.  
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IV. 

REQUESTS FOR PRODUCTION 

1. Please produce all documents consulted, reviewed, relied upon, or 

otherwise utilized in answering the Interrogatories. 

2. Please produce any documents identified in response to the 

Interrogatories. 

3. Please produce all analyses relating to the grouping of BNSF’s 

traffic into subsets (e.g., agriculture, coal) to which different BNSF fuel surcharge 

programs and provisions apply. 

4. Please produce all documents used to determine that the relationship 

between changes in HDF prices and changes in BNSF’s incremental fuel costs is linear, 

including, but not limited to, any other relationship that was considered or evaluated by 

BNSF. 

5. Please produce documents sufficient to show how and when BNSF’s 

$1.25 per gallon HDF fuel surcharge strike price was selected for application in BNSF 

Rules Book 6100-A, Item 3375C, effective June 1, 2003. 

6. Please produce all documents relating to the development of the 

methodology for the calculation and imposition of the fuel surcharges described in the 

Assailed Tariff Item, as initially effective on January 1, 2006, including but not limited 

to: 
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a. Documents related to the determination to calculate the 
surcharge based upon the loaded miles of a line-haul 
movement; 

 
b.  Documents related to the selection of the HDF average price 

as the benchmark for the calculation of the surcharge; 
 
c.  Documents which address the relationship, if any, between 

the revenues from the surcharge for any specific movement(s) 
or group(s) of movement(s) and changes in the actual cost to 
BNSF of the fuel consumed by the locomotives used in that 
(those) movement(s); 

 
d. Documents which address the relationship between the 

revenues from the fuel surcharge for any specific 
movement(s) and the changes in actual fuel costs to BNSF in 
excess of BNSF’s strike price;  

 
e. Documents related to fuel consumption factors;  
 
f. Documents that relate to the use of a strike price of $1.25 per 

gallon; and 
 

 g.  Documents used to determine the rate of change in the fuel  
  surcharge mechanism set forth in the Assailed Tariff Item,  
  including, but not limited to, documents used to determine  
  that the fuel surcharge should increase/decrease by one cent  
  for every four cent change in the HDF price per gallon. 

 
7. Please produce all analyses relating to the determination of 

operational parameters common to all traffic to which the Assailed Tariff Item applies. 

8. Please produce all documents related to any updates, modifications, 

or other changes (actual or potential) to the Assailed Tariff Item, including but not 

limited to any changes (actual or potential) to the methodology for the calculation and 

imposition of the fuel surcharges described therein.  
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9. Please produce all analyses used to determine that the rate of change 

in the fuel surcharge mechanism set forth in BNSF Rules Book 6100-A, Item 3381 or any 

of its successors, or in any other applicable BNSF fuel surcharge programs (past or 

present), should increase/decrease by one cent for every 6 cent change in the HDF price 

per gallon. 

10. Please produce all analyses comparing revenues collected through 

the implementation of any BNSF fuel surcharge, including the Assailed Tariff Item, with 

(a) BNSF’s actual cost of fuel; and/or (b) BNSF’s cost of fuel above BNSF’s strike price. 

11. Please produce all analyses comparing any revenue collection 

assumptions BNSF utilized in developing the Assailed Tariff Item and actual fuel 

surcharge revenues.  

12. Please produce all analyses comparing any fuel consumption 

assumptions BNSF utilized in developing the Assailed Tariff Item and actual locomotive 

fuel consumption. 

13. Please produce all analyses comparing any fuel cost assumptions 

BNSF utilized in developing the Assailed Tariff Item and actual locomotive fuel costs. 

14. Please produce all analyses concerning the impact (potential or 

actual) of any BNSF rail fuel surcharge, including the Assailed Tariff Item, on BNSF’s 

profitability.  

15. Please produce all analyses of fuel consumed by locomotives in 

BNSF service. 
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16. Please produce all analyses of (a) BNSF’s actual cost of fuel and (b) 

BNSF’s cost of fuel above BNSF’s strike price. 

17. Please produce all analyses of the fuel costs incurred by locomotives 

in BNSF service. 

18. Please produce all analyses concerning BNSF’s planned change 

(announced on August 5, 2008) that “[t]he Highway Diesel Fuel (HDF) price at which 

BNSF will assess a fuel surcharge on carload shipments -- the strike price -- will increase 

from $1.25 per gallon to $2.50 per gallon, and pricing for carload shipments will be 

adjusted to reflect the new strike price”1 which was to become effective on January 15, 

2009. 

19. Please produce all analyses concerning BNSF's decision to abandon 

the plan to increase the HDF fuel surcharge strike price to $2.50 per gallon referenced in 

Request for Production No. 18. 

20. Please produce documents sufficient to show how and when BNSF’s 

$2.50 per gallon HDF fuel surcharge strike price was set for application in BNSF Rules 

Tariff 6100-A, Item 3376, as initially effective on January 1, 2009.  

                                              
 1  See:  http://domino.bnsf.com/website/updates.nsf/f6877776a92049f086256b 
030057f789/ f2742d1a4171da1c8625 749c0050e2d4?OpenDocument. 
 



 

 -17-

21. Please produce all analyses concerning BNSF's decision to increase 

the HDF fuel surcharge strike price at which BNSF assesses a fuel surcharge on carload 

shipments “from $1.25 per gallon to $2.50 per gallon beginning January 2011.”2 

22. Please produce all analyses concerning any other possible rebasing 

of the Assailed Tariff Item or any other BNSF fuel surcharge not produced in response to 

Document Production Request Nos. 18, 19, 20, and 21. 

23. Please produce all documents concerning the methodology and/or 

calculations BNSF contemplated, made, or will make to develop rate adjustments and/or 

new rates for movements to which Tariff Item 3376 applies to address the new $2.50 per 

gallon HDF strike price. 

24. Please produce all pricing documents applicable to Cargill’s freight 

shipped from January 1, 2006 to the present. 

25. Please produce all waybill, invoices or similar documents for all of 

Cargill’s freight shipped from January 1, 2006 to the present.  

26. Please produce all pricing documents applicable to all traffic to 

which the Assailed Tariff Item applied, and traffic was shipped, from January 1, 2006 to 

the present (other than documents produced in response to Document Production Request 

No. 24) 

27. Please produce all waybill, invoices or similar documents for all 

traffic to which the Assailed Tariff Item applied and was shipped from January 1, 2006 to 

                                              
 2  See:  http://domino.bnsf.com/website/updates.nsf/f6877776a92049f086256b 
030057f 789/232b06c2a76808af8625776c006da426?OpenDocument. 
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the present (other than documents produced in response to Document Production Request 

No. 25). 

28. Please produce all analyses relating to the fuel surcharges set forth in 

any pricing document under which freight subject to the Assailed Tariff Item was shipped 

from January 1, 2006 through the present. 

29. Please produce documents sufficient to show how BNSF records, 

tracks, analyzes, and reports fuel consumption for each locomotive moving over the 

BNSF, including locomotives utilized under run-through agreements. 

30. Please produce all analyses regarding any fuel consumption 

reductions realized through the implementation of BNSF’s Fuel MVP Program, any 

predecessors and/or successors thereto, as well as any similar program. 

31. For each locomotive type operated by BNSF (including locomotives 

utilized under run-through agreements), please produce documents sufficient to show:  

the fuel consumption rate by locomotive throttle position; horsepower; capacity of fuel 

tanks in gallons; and weight. 

32. Please produce documents sufficient to show the monthly total 

consumption of locomotive diesel fuel for each locomotive moving over the BNSF, 

including locomotives utilized under run-through agreements.  

33. Please produce documents sufficient to show the monthly total 

gallons of locomotive diesel fuel dispensed at each BNSF-operated fueling facility. 



 

 -19-

34. Please produce documents sufficient to show the monthly total 

consumption of locomotive diesel fuel attributable to all traffic to which the Assailed 

Tariff Item applies from January 1, 2006 to the present. 

35. Please produce documents sufficient to show the monthly average 

delivered price of locomotive diesel fuel that BNSF paid at each BNSF-operated fueling 

facility. 

36. Please produce documents sufficient to show BNSF’s average 

hedged price and volume of locomotive diesel fuel purchased for each week. 

37. Please produce the databases, data warehouses, and computer 

programs (with all documentation related to these databases, data warehouses, and 

computer programs), in a computer-readable format, that include the information listed 

below for each movement handled by BNSF as originating, terminating, overhead, or 

single-line carrier for all traffic to which the Assailed Tariff Item applies from January 1, 

2006 to the present: 

a. Consignee, Shipper, Payee, and/or Customer; 
b. The contract, agreement, tariff, or other pricing document that 

the shipment is billed under, including amendment and item 
number references; 

c. Waybill number and date; 
d. Commodity by STCC code; 
e. Origin city and state; 
f. Destination city and state; 
g. FSAC for the origin city and state for the railroad movement; 
h. FSAC for the destination city and state for the railroad 

movement; 
i. Origin SPLC; 
j. Destination SPLC; 
k. All railroads involved in the shipment; 
l. FSAC, city and state of interchanges, if applicable; 
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m. For shipments that originated on BNSF’s system, the date and 
time the shipment was originated; 

n. For shipments BNSF received in interchange, the on junction 
location and station number; 

o. For shipments BNSF received in interchange, the road 
received from; 

p. For shipments BNSF received in interchange, the date and 
time the shipment was interchanged; 

q. For shipments given in interchange, off junction location and 
station number; 

r. For shipments given in interchange, the road given to; 
s. For shipments given in interchange, the date and time the 

shipment was interchanged; 
t. For shipments terminated on BNSF’s system, the date and 

time the shipment was terminated; 
u. Number of cars; 
v. Tons (Net); 
w. Tare weight; 
x. Total revenues from fuel surcharges; 
y. Portion of the revenues from surcharges received in Subpart 

(x) that are paid to BNSF;   
z. TOFC/COFC plan;   
aa. Car/trailer/container initial for each car/trailer/container used 

to move the shipment; 
bb. Car/trailer/container number for each car/trailer/container 

used to move the shipment; 
cc. If a trailer or container is used to move the shipment, the car 

initial and number used to move the trailer or container; 
dd. The train identification number of all trains used to move the 

shipment; 
ee. The number of locomotives, by train identification, by 

segment, used to move the shipment; 
ff. The total horsepower, by train identification, by line segment, 

used to move the shipment; 
gg. The total gross trailing tons, by train identification, by line 

segment, for all trains used to move the shipment; 
hh. The station locations where the traffic was interchanged 

between trains; 
ii. Total loaded movement miles; 
jj. Total empty movement miles; 
kk. Miles used to derive applicable fuel surcharges; 
ll. Applicable fuel surcharge rate and basis (e.g., per mile); 
mm. Total loaded miles on BNSF’s system(s); 
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nn. Total empty miles on BNSF’s system(s); and 
oo. AAR car-type code. 

 
38. Please produce documents, in a computer readable format to the 

extent available, which contain information tracking and describing car, locomotive, and 

train movements from origin to destination for each car, locomotive, and train for all 

traffic to which the Assailed Tariff Item applies from January 1, 2006 to the present. 

39. Please produce train movement data, in a computer readable format 

to the extent available, from origin to destination for all BNSF car and train movements 

and yard and hub operations for all traffic to which the Assailed Tariff Item applies from 

January 1, 2006 to the present. 

40. Please produce, in computer readable format, the database(s) used to 

calculate the fuel surcharge for all traffic to which the Assailed Tariff Item applies from 

January 1, 2006 to the present. 

41. Please produce all documents, including programs, decoders, and 

instructions, necessary to link the data produced in response to Requests for Production 

Nos. 37, 38, 39, and 40.  Please include with this production a description of the 

relationship between the databases (e.g., whether there is a 1:1 ratio between databases, 

or whether one can expect to link 100% of records in one file to another file).  

42. Please produce documents sufficient to show any credits, debits, 

rebates, allowances or other price offsets related to the fuel surcharge imposed on any 

shipment(s) of freight identified in response to Request for Production No. 37. 
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ATTACHMENT 1 



UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

In re RAIL FREIGHT FUEL SURCHARGE  
ANTITRUST LITIGATION 
______________________________________

This document relates to 

ALL DIRECT PURCHASER CASES 

MDL Docket No. 1869 

Misc. No. 07-489 (PLF) 

DIRECT PURCHASER PLAINTIFFS’ SECOND REQUEST FOR PRODUCTION TO
DEFENDANT BNSF RAILWAY COMPANY

Pursuant to Rules 26 and 34 of the Federal Rules of Civil Procedure, interim class 

counsel for the Direct Purchaser Plaintiffs (“Plaintiffs”) request that Defendant BNSF Railway 

Company (“BNSF”) respond to the following Request for Production within thirty (30) days 

following the date of service of these Requests, and produce all responsive documents, 

electronically stored information and things that are in its possession, custody or control on a 

rolling basis. 

DEFINITIONS

These Requests For Production are subject to and incorporate the following definitions 

and instructions: 

1. “AAR” means the Association of American Railroads, its board, committees, 

subcommittees, divisions, departments, predecessors or successors, and any of its present or 

former officers, directors, employees, members, representatives or any others acting on its 

behalf.

2. “AII” means the All Inclusive Index, published by the AAR. 
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3. “AIILF” means the All Inclusive Index Less Fuel, published by the AAR. 

4. “Consolidated Complaint” means the Consolidated Amended Class Action 

Complaint filed by Plaintiffs in the above-captioned action on April 15, 2008.

5. “Analyses” means any studies, reports, memoranda, summaries, statistical 

compilations, presentations, reviews, audits and other types of written, printed or electronic 

submissions of information. 

6. “BNSF”, “you” or “your” means BNSF Railway Company, and any of its 

corporate parents, subsidiaries, affiliates, divisions, departments, predecessors or successors, and 

any of its present or former officers, directors, employees, members, representatives or any 

others acting on its behalf. 

7. “Communication” means any exchange, transfer, or dissemination of facts or 

information, regardless of the means by which it is accomplished.  

8. “Concerning”, “relate to” or “relating to” means containing, describing, 

discussing, embodying, commenting upon, identifying, incorporating, regarding to, evidencing, 

evaluating, summarizing, constituting, comprising or otherwise pertinent to the matter or any 

aspect thereof. 

9.  “Defendants” means CSX Transportation, Inc. (“CSX”), BNSF Railway 

Company (“BNSF”), Union Pacific Railroad Company (“UP”), and Norfolk Southern Railway 

Company (“NS”), individually or collectively, and any of their respective corporate parents, 

subsidiaries, affiliates, divisions, departments, predecessors or successors, and any of its present 

or former officers, directors, employees, members, representatives or any others acting on their 

behalf respectively. 
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10. “Document” means without limitation, the original and all non-identical copies of 

all items subject to discovery under Rule 34 of the Federal Rules of Civil Procedure.  This 

definition includes, without limitation, electronically stored information (see also definition 

number 11 below), letters, correspondence, memoranda, legal pleadings, calendars, diaries, 

travel records, summaries, records of telephone conversations, telegrams, facsimile transmissions 

and receipts, notes, reports, compilations, notebooks, work papers, graphs, charts, blueprints, 

books, pamphlets, brochures, circulars, manuals, instructions, ledgers, drawings, sketches, 

photographs, videotapes, audiotapes, film and sound reproductions, sales, advertising and 

promotional literature, agreements, stored recordings, minutes or other records of meetings, all 

written or graphic records or representations of any kind, and mechanical representations of any 

kind.

11. “Electronically stored information” or “ESI” includes, without limitation, the 

following:

a. information that is generated, received, processed, and recorded by 

computers and other electronic devices; 

b. internal or external web sites; 

c. output resulting from the use of any software program, including, without 

limitation, word processing documents, spreadsheets, database files, charts, graphs and outlines, 

electronic mail, AOL Instant MessengerTM (or similar instant messaging program) or bulletin 

board programs, operating systems, source code, PRF files, PRC files, batch files, ASCII files, 

and all miscellaneous media on which they reside and regardless of whether said electronic data 

exists in an active file, a deleted file, or file fragment; 

d. activity listings of electronic mail receipts and/or transmittals; and 
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e. any and all items stored on computer memories, hard disks, floppy disks, 

CD-ROM, magnetic tape, microfiche, or in any other vehicle for digital data storage or 

transmittal, such as, but not limited to, a personal digital assistant, e.g., Palm Pilot, Blackberry, 

or similar device, and file folder tabs, or containers and labels appended to, or relating to, any 

physical storage device associated with each original or copy of all documents requested herein. 

12. “Meeting” means any gathering, assembly, convocation, encounter or 

contemporaneous presence of two or more persons (whether in person or by telephone, 

videoconference or other electronic means) for any purpose, whether planned, arranged, 

scheduled or not. 

13. “NFTA” means the National Freight Transportation Association, and any of its 

board, committees, subcommittees, divisions, departments, predecessors or successors, and any 

of its present or former officers, directors, employees, members, representatives or any others 

acting on its behalf. 

14. “Person” means any natural person, corporation, firm, company, sole 

proprietorship, partnership, joint venture, trust, association, institute, or other business, legal or 

government entity. 

15. “Policy” or “practice” means any procedure or directive, whether written or 

unwritten, formal or informal.  

16. “RCAF” means the Rail Cost Adjustment Fact published by the Surface 

Transportation Board, whether adjusted or unadjusted for productivity. 

17. “Rail Freight Transportation Services” means the transportation of freight by a 

railroad whether the rates are set by private contracts or through other means exempt from rate 
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regulation under federal law, or are set by tariff publication or other means that are subject to 

regulation under federal law. 

18. “Rail Fuel Surcharge” means a separately-identified component of the total rate 

charged for rail freight transportation services that is called a “fuel surcharge” or a “rail fuel 

surcharge,” or is otherwise identified as a stand-alone charge purportedly to recoup increases in 

the rail carrier’s fuel costs. 

19. “Shippers” or “customers” mean those who purchased rail freight transportation 

services directly from Defendants. 

20. The terms “all” and “each” shall be construed as “all and each.” 

21. The terms “and” and “or” shall be construed either disjunctively or conjunctively 

as necessary to bring within the scope of the discovery request all responses that might otherwise 

be construed to be outside of its scope. 

22. The use of the singular form of any word includes the plural and vice versa. 

INSTRUCTIONS

1. You are requested to produce all documents in your possession, custody or 

control, regardless of the physical location of the documents.  

2. All documents shall be produced in the same order as they are kept or maintained 

in the ordinary course of business.  If any documents have been removed from the files in which 

they were found for purposes of producing them in response to these Requests, for each such 

document identify the file(s) in which the document was originally located. 

3. You are requested to produce each document requested, together with all non-

identical copies and drafts of such document.   
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4. If any requested document cannot be produced in full, you are to produce it to the 

extent possible, indicating which document, or portion of such document, is being withheld, and 

the reason that document, or portion of such document, is being withheld. 

5. Documents attached to each other should not be separated when being produced 

in response to these Requests. 

6. Color copies of documents are to be produced where color is necessary to 

interpret or understand the contents of the documents. 

7. If no documents exist that are responsive to a particular Request, that fact should 

be stated in each of Defendant’s responses to such Request. 

8. Separately with respect to each piece of information called for by these Requests 

which is withheld under a claim of privilege or otherwise, provide an explanation of the claim 

being asserted and a detailed privilege log that contains at least the following information for 

each document that you withhold: 

a. State the date of the document; 

b. Identify each and every author of the document; 

c. Identify each and every person who prepared or participated in the   

preparation of the document; 

d. Identify each and every person who received the document; 

e. Identify each and every person from whom the document was received; 

f. Provide sufficient information relating to the document and the 

circumstances thereof to explain the claim of privilege or protection and to permit the 

adjudication of the propriety of the claim. 
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9. If a document or group of documents responsive to these Requests once existed, 

but has been destroyed or discarded, for each such document or group of documents, identify the 

document or group of documents, state when the document or group of documents was destroyed 

or discarded, state why the document or group of documents was destroyed or discarded, and 

identify the persons most knowledgeable about the contents of the document or group of 

documents and the circumstances under which the document or group of documents was 

destroyed or discarded. 

10. Documents will be produced in a format to be agreed upon by the parties. 

11. Unless a different time period is specified, the time period relevant to these 

Requests is January 1, 2000 through the present. 

12. The obligation to provide the information sought by these requests for production 

is continuing within the requirement of Fed. R. Civ. P. 26(e). 

REQUEST FOR PRODUCTION

1. All documents concerning the adoption and use of Rail Fuel Surcharges. 

2. All business plans, marketing reports, and strategic plans concerning, in whole or 

in part, Rail Fuel Surcharges. 

3. All communications with, including (but not limited) presentations to, investors 

(actual or prospective), management committees, corporate officers, executive committees or a 

board of directors (or subgroup thereof) concerning, in whole or in part, Rail Fuel Surcharges. 

4. All documents concerning internal meetings and discussions relating to Rail Fuel 

Surcharges. 
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5. All documents concerning meetings and communications between and among two 

or more of the Defendants relating to Rail Fuel Surcharges, investments in new track, or bids or 

proposals to serve individual shippers. 

6. Documents (including, without limitation, electronic transactional data) sufficient 

to show, for each rail freight shipment invoiced to a customer, (a) the invoice number; (b) the 

date of the invoice; (c) the shipper identification number; (d) the shipper’s name, addresses, and 

phone numbers; (e) the date(s) of the rail freight transportation service; (f) the shipment origin; 

(g) the shipment destination; (h) the transaction price (i.e., the total price charged for shipment), 

(i) the base rate for shipment; (j) the Rail Fuel Surcharge, if any, imposed (as a percentage and as 

a dollar amount); (k) any other charge for fuel, including without limitation any charge included 

through the RCAF or the AII or any other cost escalation index; (l) any discounts, rebates, 

credits, debits, allowances, or price offsets applied to the Rail Fuel Surcharge or other charge for 

fuel; (m) any other discounts, rebates, credits, debits, allowances, or price offsets applied to the 

transaction; and (n) whether the freight shipment was rate regulated or unregulated. 

7. All documents concerning the removal of fuel as a cost component of the AII or 

RCAF.

8. All documents concerning the development or adoption of the AIILF, including 

(but not limited to) documents relating to the need for or desirability of the AIILF. 

9. All documents concerning the application of the AIILF. 

10. All documents concerning meetings and communications between and among two 

or more of the Defendants relating to the AIILF, the AII or RCAF. 

11. All documents concerning communications with the AAR or any of its members 

concerning the AIILF, the AII or the RCAF. 
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12. All documents concerning any analyses of the number or percentage of your 

freight shipment contracts that included (or did not include) a provision applying the AII or the 

RCAF.

13. All documents concerning the organizational structure of the AAR, including (but 

not limited to) the Board, committees or subcommittees of the Board, other committees, 

subcommittees or any departments or divisions, and the members and employees of those 

groups.

14. Documents sufficient to identify all of your executives, directors, officers, 

employees or agents who serve or have served on the AAR Board, or committees or 

subcommittees of the AAR Board, including (but not limited to) the Network Efficiency 

Management Committee and its subordinate committees, or any other AAR committees, 

subcommittees, divisions or departments. 

15. All documents concerning or describing your role or influence at the AAR. 

16. All documents created by or for the AAR, or its Board, any committee, 

subcommittee, officers or personnel thereof, and concerning Rail Fuel Surcharges, the AII, the 

RCAF, or the AIILF. 

17. All documents concerning meetings and communications between you (or any 

other Defendant) and the AAR relating to Rail Fuel Surcharges or the AIILF. 

18. All documents concerning meetings and communications between you (or any 

other Defendant) and the AAR relating to rail productivity, profitability, tax burdens, pricing 

including (but not limited to) differential pricing, market structure and rail industry mergers, 

economic impact of the freight railroads of North America, railroad costs and the market share of 

individual railroads or of the rail industry compared with other modes of freight transportation. 
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19. All documents concerning meetings and communications between you (or any 

other Defendant) and any third party relating to Rail Fuel Surcharges or the AIILF. 

20. All documents concerning meetings and discussions of the AAR, within or 

outside of its offices, relating to Rail Fuel Surcharges or the AIILF, including (but not limited to) 

minutes of any such meetings and any other documents provided during those meetings and 

discussions.

21. All documents concerning Surface Transportation Board’s hearings and decision 

about Rail Fuel Surcharges, except for those documents covered by Request No. 2 of Plaintiffs’ 

First Request for Production, dated March 14, 2008. 

22. All documents concerning meetings and communications between and among two 

or more of the Defendants relating to the Surface Transportation Board’s hearings and decision 

concerning Rail Fuel Surcharges. 

23. All documents concerning any analyses of the potential or actual impact of Rail 

Fuel Surcharges on your profitability, including (but not limited to): (a) analyses of the amount 

of revenues generated by Rail Fuel Surcharges in comparison to your actual fuel costs; (b) 

analyses as to whether a rate-based Rail Fuel Surcharge produces more revenues than the AII or 

the RCAF or any other mileage-based or cost-based fuel surcharge (or any other type of such 

surcharge); and (c) all documents concerning business plans, planning analysis, budgets, 

forecasts, sales and profit projections relating to Rail Fuel Surcharges. 

24. All documents concerning the amount of revenues and profits generated by Rail 

Fuel Surcharges, including (but not limited to) annual or monthly gross and net profits 

attributable to Rail Fuel Surcharges. 
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25. All documents concerning any analyses as to your potential or actual ability to 

offset, recoup or mitigate your fuel costs, including (but not limited to): (a) analyses of whether 

rate-based Rail Fuel Surcharges more accurately recoup actual fuel costs than the AII or the 

RCAF or any other mileage-based or cost-based Rail Fuel Surcharge (or any other type of such 

surcharge); (b)  analyses of your ability to offset, recoup or mitigate your actual fuel costs both 

prior to and following the adoption of the AIILF; and (c) analyses of your ability to offset, 

recoup or mitigate your actual fuel costs by utilizing the RCAF in contracts with shippers. 

26. All documents concerning your actual fuel costs. 

27. All documents concerning any analyses of your actual fuel costs. 

28. All documents concerning any analyses of the potential or actual impact of Rail 

Fuel Surcharges on the profitability of the rail freight industry, or any of the Defendants, or any 

other third party. 

29. All documents concerning the actual Rail Fuel Surcharges imposed by any of the 

other Defendants (or any other third party), both prior to 2003 and afterwards, and the method of 

calculation for those Rail Fuel Surcharges, including (but not limited to) any analyses of those 

Rail Fuel Surcharge programs. 

30. All documents concerning any analyses of the fuel costs of any of the other 

Defendants (or any other third party). 

31. All documents concerning any analyses of the use of fuel hedging strategies as a 

means of addressing fuel costs. 

32. All documents concerning whether or not to use hedging strategies as a means of 

addressing fuel costs. 
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33. All documents concerning your decision whether or not to enter into hedging 

contracts with the Archer-Daniels-Midland Company or any other shipper. 

34. All documents concerning any other methods you claim to use or have used to 

offset, recoup or mitigate your fuel costs (apart from Rail Fuel Surcharges and hedging 

strategies). 

35. All documents concerning any analyses of improvements to your fuel efficiency. 

36. All documents concerning your adoption and use of the WTI or HDF index. 

37. All documents concerning any analyses about whether to base Rail Fuel 

Surcharges on the WTI index, the HDF index, or any other index. 

38. All documents concerning meetings and communications between and among two 

or more Defendants which relate to the adoption and use of the WTI or HDF index. 

39. All documents concerning the actual calculation of the Rail Fuel Surcharges you 

charged, including (but not limited to) documents identifying the factors considered and the 

reasons for selecting the calculation. 

40. All documents concerning the trigger points for application and adjustment of the 

Rail Fuel Surcharge percentages you charged, including (but not limited to) documents 

identifying the factors considered and the reasons for selecting those trigger points. 

41. All documents concerning your decision to implement and use a two-month time 

period between any change in the applicable (HDF or WTI) index and the resulting adjustment to 

the Rail Fuel Surcharges, including (but not limited to) documents identifying the factors 

considered and the reasons for selecting that time period. 

42. All documents concerning the decision to publish and publication of your Rail 

Fuel Surcharges on your website. 
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43. All documents concerning policies or procedures of how and when to notify 

shippers of changes to the Rail Fuel Surcharges. 

44. All documents used to notify shippers of changes to the Rail Fuel Surcharges. 

45. All documents concerning meetings among Defendants at the NFTA and 

concerning Rail Fuel Surcharges, fuel costs, the AII, the AIILF, the RCAF or the need to 

increase rates for or profitability of freight shipments. 

46. All documents that you have submitted to or received from the AAR, NFTA or 

any other trade association concerning Rail Fuel Surcharges. 

47. All documents concerning the statements made by John Lanigan referenced in 

paragraph 68 of the Consolidated Complaint. 

48. All documents concerning the statements made by James R. Young referenced in 

paragraphs 4,10 and 11 of the Consolidated Complaint. 

49. All documents concerning your policies and practices relating to long-term 

contracts with shippers. 

50. All documents concerning any analyses of the benefits of entering into long-term 

contracts with shippers as opposed to shorter-term contracts, or of entering into shorter-term 

contracts as opposed to long-term contracts. 

51. All written contracts for rail freight transportation that you entered into with 

shippers.

52. All documents concerning your policies and practices relating to the negotiation 

of Rail Fuel Surcharges with shippers, including (but not limited to) the application of discounts, 

rebates, credits, debits, allowances or other price offsets to the Rail Fuel Surcharges. 

53. All documents concerning efforts by shippers to negotiate Rail Fuel Surcharges. 
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54. All documents concerning your policies and practices relating to the negotiation 

of rail freight prices with shippers. 

55. All documents concerning your pricing plans, pricing policies, price lists, 

discounts, credits, debits, rebates, allowances or other price offsets (relating to Rail Fuel 

Surcharges, rates or otherwise). 

56. All documents concerning meetings and communications between you and any 

shipper organizations relating to Rail Fuel Surcharges. 

57. All documents concerning your use of “through rates” as referenced in paragraph 

94 of the Consolidated Complaint, including (but not limited to) the move away from the use of 

such “through rates” and any analyses relating to the costs and benefits of moving away from 

such “through rates.” 

58. All documents concerning competition in the market for rail freight transportation 

services, including (but not limited to) market studies, forecasts, surveys, analyses of 

competitors, sales personnel call reports, and attempts to win customers from competitors (and 

any losses of customers to competitors). 

59. All documents concerning any barriers to entry into the rail freight transportation 

industry, including (but not limited to) any documents concerning the actual or projected cost of 

developing rail freight infrastructure (such as railroad tracks, stations, yards, and switching 

facilities), meeting regulatory standards, obtaining easements, or capturing market share from 

other Defendants or any other railroad company. 

60. All documents concerning any analyses of rail capacity in the Rail Freight 

Transportation Services industry. 

61. All documents concerning any other Defendants’ costs and pricing. 
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62. All documents concerning any analyses of your ability to implement price 

increases in your contracts with shippers. 

63. All documents concerning rail freight transportation market shares (yours or other 

companies’) as measured by car loads, tons, revenue or sales, or otherwise. 

64. Documents sufficient to identify (on an annual basis) your actual profits and gross 

and net profit margins.  

65. Documents sufficient to identify (on an annual basis) your corporate structure 

including, but not limited to, your officers and directors, subsidiaries and affiliated companies 

and your subsidiaries’ and affiliated companies’ officers and directors. 

66. All organizational charts relating to your Rail Freight Transportation Services 

business.

67. All calendars and expense reports of officers, directors and other executives with 

responsibility for your Rail Freight Transportation Services business. 

68. All documents concerning meetings and communications between you (or any 

other Defendant), or any shippers or investors (actual or prospective), about this litigation. 

69. All written policies and procedures for the retention and/or destruction of 

documents. 

70. All documents sufficient to access, utilize, interpret or understand any ESI you are 

producing in response to these Requests, including (but not limited to) the record layout of your 

ESI, the codes used in your ESI, and the operation of any equipment or software used to 

maintain, read, or utilize your ESI. 
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DATED: December 30, 2008 

      Respectfully submitted: 

 /s/ Stephen R. Neuwirth
Stephen R. Neuwirth 
Daniel Brockett 
Marc L. Greenwald 
Sami H. Rashid 
QUINN EMANUEL URQUHART   
   OLIVER & HEDGES, LLP 
51 Madison Avenue, 22nd Floor 
New York, New York 10010 
Telephone: (212) 849-7000 
Facsimile:  (212) 849-7100 
Email:  stephenneuwirth@quinnemanuel.com  

Michael D. Hausfeld 
William P. Butterfield 
Steig D. Olson 
James J. Pizzirusso 
HAUSFELD LLP 
1700 K Street NW, Suite 650 
Washington, DC 20006 
Telephone: (202) 579-1089 
Facsimile:  (202) 747-5713 
Email:  mhausfeld@hausfeldllp.com 

Michael P. Lehmann 
HAUSFELD LLP 
44 Montgomery Street, Suite 3400 
San Francisco, CA  94104 
Telephone:  (415) 633-1908 
Facsimile:   (415) 358-4980 

Benjamin D. Brown 
Dan Small 
Rich Koffman 
COHEN MILSTEIN SELLERS & TOLL
   PLLC 
1100 New York Avenue, N.W. 
West Tower, Suite 500 
Washington, DC  20005 
Telephone:  202-408-4600 
Facsimile:  202-408-4669 
Email:  bbrown@cohenmilstein.com 

Seth R. Gassman 
COHEN MILSTEIN SELLERS & TOLL
   PLLC 
150 East 52nd Street, 30th Floor 
New York, NY 10022-6017 
Telephone:  (212) 838-7797 
Facsimile:   (212) 838-7745 

Counsel for Plaintiffs
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CERTIFICATE OF SERVICE

The undersigned certifies that on December 30, 2008, a copy of the foregoing document 

requests was served on counsel for BNSF Railway Company by electronic mail. 

     /s/ Sami H. Rashid______________
          Sami H. Rashid 
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

In re RAIL FREIGHT FUEL SURCHARGE
ANTITRUST LITIGATION MDL No. 1869 

Misc. No. 07-489 (PLF/AK/JMF) 

NOTICE OF SERVICE 
OF SUBPOENA

This Document Relates To:

ALL DIRECT PURCHASER CASES

NOTICE IS HEREBY PROVIDED, under Federal Rule of Civil Procedure 45(b)(1) that

Direct Purchaser Plaintiffs in the above-captioned action shall serve a subpoena for the

production of documents on Berkshire Hathaway Inc. A copy of the subpoena is attached to this 

notice.
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Dated: November 8, 2010 

       Respectfully submitted: 

 

Michael D. Hausfeld, D.C. Bar #153742 
_/s/ Michael D. Hausfeld____________ 

Michael P. Lehmann 
William P. Butterfield, D.C. Bar #420354 
Sathya S. Gosselin 
HAUSFELD LLP 
1700 K Street NW, Suite 650 
Washington, DC 20006 
Telephone: (202) 540-7200 
Facsimile:  (202) 540-7201 
Email:  mhausfeld@hausfeldllp.com 
 
Steig D. Olson 
HAUSFELD LLP 
11 Broadway, Suite 615 
New York, NY 10004  
Telephone: (212) 830-9850 
Facsimile:  (212) 480-8560 
Email:  solson@hausfeldllp.com 

 
_/s/ Stephen R. Neuwirth___________ 

Richard I. Werder, Jr. 
Stephen R. Neuwirth 

Daniel L. Brockett 
Marc L. Greenwald 
Sami H. Rashid 
QUINN EMANUEL URQUHART   
   & SULLIVAN, LLP 
51 Madison Avenue, 22nd

New York, New York 10010 
 Floor 

Telephone: (212) 849-7000 
Facsimile:  (212) 849-7100 
Email:  stephenneuwirth@quinnemanuel.com  
 
 
 

 

Interim Co-Lead Class Counsel for Direct Purchaser Plaintiffs
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DOCUMENTS SUBJECT TO SUBPOENA

1. All public and non-public documents reviewed, evaluated, analyzed, or otherwise 
considered in contemplation of the November 2, 2009 Merger Agreement between 
Berkshire Hathaway Inc. and Burlington Northern Santa Fe Corporation (“BNSF”) 
concerning the relationship between rail freight fuel surcharges and BNSF’s 
profitability, as well as all communications between Berkshire Hathaway Inc. and 
BNSF concerning the relationship between rail freight fuel surcharges and BNSF’s 
profitability. 

Case 1:07-mc-00489-PLF -JMF   Document 459    Filed 11/08/10   Page 10 of 30



 

 

 

 

 

 

 

 

 

 

ATTACHMENT 4 



ppfohl
Typewritten Text
Attachment 4













































 

 

 

 

 

 

 

 

 

 

ATTACHMENT 5 



0

B
ur

lin
gt

on
 N

or
th

er
n 

S
an

ta
 F

e 
C

or
po

ra
ti

on

F
u

e
l 
S

u
rc

h
a
rg

e
 B

ri
e
fi

n
g

S
T

B
 H

e
a

ri
n

g
M

a
y
 1

1
, 

2
0
0
6

ppfohl
Typewritten Text

ppfohl
Typewritten Text
Attachment 5

ppfohl
Typewritten Text

ppfohl
Typewritten Text



1

B
N

S
F 

Fu
el

 S
ur

ch
ar

ge
 P

ro
gr

am
 -

O
ve

rv
ie

w

�
O

b
je

c
ti

v
e
 -

re
c
o

v
e
r 

th
e
 i
n

c
re

a
s
e
 i
n

 f
u

e
l 
e
x
p

e
n

s
e
 

�
In

 r
e
s
p

o
n

s
e
 t

o

�
H

ig
h

 c
o

s
t 

o
f 

fu
e
l

�
F

u
e
l 
p

ri
c
e
 v

o
la

ti
li
ty



2

Fu
el

 e
xp

en
se

 h
as

 b
ec

om
e 

a 
m

uc
h 

hi
gh

er
 e

xp
en

se
 f

or
 B

N
S

F
$

 M
il

li
o

n
s

O
p

e
ra

ti
n

g
 E

x
p

e
n

s
e

s
 2

0
0

1
O

p
e

ra
ti

n
g

 E
x

p
e

n
s

e
s

 2
0

0
5

F
u

e
l

U
p

 1
4
4
%

A
ll

 O
th

e
r 

C
o

s
ts

U
p

 2
5
%

$
2
,4

9
0

$
8
,0

3
5

F
u

e
l

$
9
7
3

$
8
3
5

$
7
4
1

$
9
0
9

$
1
,0

8
4

$
2
,8

5
0

A
ll

 O
th

e
r 

C
o

s
ts

$
1
,0

2
1 $
6
,4

1
4

F
u

e
l 
e
x
p

e
n

s
e
 e

x
c
lu

d
e
s
 h

e
d

g
e
s



3

Fu
el

 P
ri

ce
 V

ol
at

ili
ty

$
0
.5

0

$
1
.0

0

$
1
.5

0

$
2
.0

0

$
2
.5

0

$
3
.0

0

2
0
0

1
2

0
0

2
2
0

0
3

2
0
0

4
2
0

0
5

2
0
0

6

H
ig

h
w

a
y
 D

ie
s
e
l 
F

u
e
l 
v
s
. 
B

N
S

F
 D

ie
s
e
l 
F

u
e
l 

H
D

F

B
N

S
F



4

H
ed

gi
ng

 is
 in

de
pe

nd
en

t 
of

 f
ue

l s
ur

ch
ar

ge

�
A

 r
is

k
 m

it
ig

a
ti

o
n

 a
c

ti
v

it
y

�
H

e
d

g
e

s
 –

c
u

rr
e

n
t 

c
o

m
m

it
m

e
n

ts
 f

o
r 

fu
tu

re
 f

u
e

l 
p

ri
c

e
s

�
S

o
m

e
ti

m
e
s
 b

e
n

e
fi

c
ia

l 
/ 

s
o

m
e
ti

m
e
s
 d

e
tr

im
e
n

ta
l

�
2

0
0

5
 –

fu
e

l 
e

x
p

e
n

s
e

 r
e

d
u

c
e

d
 b

y
 2

1
%

 d
u

e
 t

o
 h

e
d

g
in

g

�
1

9
9

8
 –

fu
e

l 
e

x
p

e
n

s
e

 i
n

c
re

a
s

e
d

 b
y

 1
3

%
 d

u
e

 t
o

 h
e

d
g

in
g

�
E

x
is

ti
n

g
 f

a
v

o
ra

b
le

 h
e

d
g

e
s

 e
x

p
ir

e
 w

it
h

in
 o

n
e

 y
e

a
r

�
M

a
n

y
 c

u
s

to
m

e
rs

 h
e

d
g

e
 i

n
 t

h
e

ir
 b

u
s

in
e

s
s

 o
p

e
ra

ti
o

n
s



5

H
is

to
ry

 o
f 

B
N

S
F 

Fu
el

 S
ur

ch
ar

ge
 P

ro
gr

am

�
T

ru
c

k
 f

u
e

l 
s

u
rc

h
a

rg
e

 p
ro

g
ra

m
 w

id
e

ly
 a

c
c

e
p

te
d

�
O

ri
g

in
a

l 
p

ro
g

ra
m

 m
o

d
e

le
d

 a
ft

e
r 

tr
u

c
k

�
E

n
tr

y
 p

o
in

t 
b

a
s

e
d

 o
n

 h
is

to
ri

c
a

l 
a

v
e

ra
g

e
 c

o
s

t 
o

f 
h

ig
h

w
a

y
 

d
ie

s
e

l 
fu

e
l

�
P

e
rc

e
n

t 
o

f 
fr

e
ig

h
t 

b
il

l 
fo

r 
c

o
n

v
e

n
ie

n
c

e

�
L

o
w

e
r 

p
e

rc
e

n
t 

o
f 

fr
e

ig
h

t 
b

il
l 

th
a

n
 t

ru
c

k
 



6

M
ile

ag
e 

B
as

ed
 P

ro
gr

am

�
M

il
e

a
g

e
 b

a
s

e
d

 p
ro

g
ra

m
 r

e
fl

e
c

ts
 f

u
e

l 
u

s
a

g
e

�
T

a
b

le
s

 b
u

il
t 

o
n

 b
u

s
in

e
s

s
 u

n
it

 f
u

e
l 

in
te

n
s

it
ie

s
 (

w
e

ig
h

t 
&

 
s

p
e

e
d

)

�
M

il
e

a
g

e
 t

a
b

le
 b

a
s

e
d

 o
n

 r
a

il
 m

il
e

s

�
C

o
a

l 
a

n
d

 a
g

ri
c

u
lt

u
ra

l 
p

ro
d

u
c

ts
 –

J
a

n
u

a
ry

 1
, 

2
0

0
6

�
R

e
s

p
o

n
s

iv
e

 t
o

 c
u

s
to

m
e

r 
c

o
n

c
e

rn
s

�
D

id
 n

o
t 

c
o

n
v

e
rt

 c
o

n
s

u
m

e
r 

a
n

d
 i

n
d

u
s

tr
ia

l 
p

ro
d

u
c

ts
 b

a
s

e
d

 
o

n
 c

u
s

to
m

e
r 

fe
e

d
b

a
c

k



7

A
re

 w
e 

P
ro

fi
ti

ng
 f

ro
m

 F
ue

l S
ur

ch
ar

ge
?

$
0

.0

$
0

.2

$
0

.4

$
0

.6

$
0

.8

$
1

.0

$
1

.2

$
1

.4

$
1

.6

$
1

.8

F
u

e
l 
e

x
p

e
n

s
e

 a
b

o
v

e
 t

h
re

s
h

o
ld

S
u

rc
h

a
rg

e

2
0
0
5

2
0
0
4

2
0
0
3

2
0
0
2

2
0
0
1

($
0

.5
)

($
0

.3
)

($
0

.2
)

($
0

.1
)

($
0

.0
)

T
o

ta
l 
=

 (
$

1
.1

)

$
 B

il
li
o

n
s

C
u

m
u

la
ti

v
e

 u
n

d
e

r 
re

c
o

v
e

ry
 o

f 
$

1
.1

 b
il

li
o

n
 f

o
r 

la
s

t 
5

 y
e

a
rs



8

B
N

S
F 

Fu
el

 S
ur

ch
ar

ge
 -

C
on

cl
us

io
ns

�
Im

p
le

m
e

n
te

d
 t

o
 c

o
v

e
r 

e
s

c
a

la
ti

n
g

 f
u

e
l 

c
o

s
ts

�
N

o
t 

fu
ll

y
 r

e
c

o
v

e
ri

n
g

 f
u

e
l 

c
o

s
t 

a
b

o
v

e
 t

h
re

s
h

o
ld

�
R

e
s

p
o

n
s

iv
e

 t
o

 c
u

s
to

m
e

r 
c

o
n

c
e

rn
s

 i
n

 t
h

e
 m

a
rk

e
tp

la
c

e
 

�
M

il
e

a
g

e
 b

a
s

e
d

 s
u

rc
h

a
rg

e
s

 a
re

 m
o

s
t 

a
p

p
ro

p
ri

a
te



9

Fu
el

 s
ur

ch
ar

ge
 t

ab
le

s 
pu

bl
ic

ly
 a

va
ila

bl
e

�
D

e
ta

il
s
 a

re
 a

v
a
il
a
b

le
 a

t 
B

N
S

F
.c

o
m





 

 

 

 

 

 

 

 

 

 

ATTACHMENT 6 



1

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

UNITED STATES OF AMERICA

+ + + + +

SURFACE TRANSPORTATION BOARD

PUBLIC HEARING

RAIL FUEL SURCHARGES

EX PARTE 661

+ + + + +

THURSDAY, MAY 11, 2006

+ + + + +

The Public Hearing convened in Hearing

Suite 760, 1925 K Street, N.W., Washington, D.C.

20423-0001, pursuant to notice at 9:00 a.m., Chairman

Douglas Buttrey presiding.

SURFACE TRANSPORTATION MEMBERS PRESENT:

DOUGLAS BUTTREY Chairman

FRANCIS MULVEY Vice Chairman

PANELISTS:

GOVERNOR BRIAN SCHWEITZERA

TERRY WHITESIDE, WHEAT & BARLEY COMMISSIONS

STEVEN STREGE NORTH  DAKOTA GRAIN DEALERS

ASSOCIATION

DAN MACK NATIONAL GRAIN & FEED  

ASSOCIATION

JUDY GILLIES THE FERTILIZER INSTITUTE

ERIC WILKEY TRANSPORTATION, ELEVATOR, &

GRAIN MERCHANTS ASSOCIATION

TERRY VOSS AG PROCESSING

GEORGE TELFER ALLIANCE OF AUTOMOBILE

MANUFACTURERS/DAIMLER 

CHRYSLER
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ROBERT NEFF AMEREN ENERGY FUELS &  

SERVICES 

JAY ROMAN AMEREN ENERGY FUELS &  

SERVICES/ESCALATION CONSULTANTS

THOMAS CROWLEY WESTERN COAL TRAFFIC LEAGUE

PETER PFOHL WESTERN COAL TRAFFIC LEAGUE

BILL MOHL ENTERGY CORPORATION

THOMAS WILCOX THE AES CORPORATION

AMES HELLER CONCERNED CAPTIVE COAL SHIPPERS

MICHAEL LOFTUS CONCERNED CAPTIVE COAL SHIPPERS

STEPHEN POCSIK TOTAL PETROCHEMICALS USA, INC.

MICHAEL MCBRIDE TOTAL PETROCHEMICALS USA,

INC./EDISON ELECTRIC INSTITUTE

STEVE SHARP ARKANSAS ELECTRIC COOPERATIVE

CORP.

DIANE ELHAKIM DEGUSSA CORPORATION

DAVID WEISEL POTLATCH FOREST PRODUCT CORP.

JAMES CONWAY GRIFFIN INDUSTRIES

DANIEL SLAVIN GRANITEROCK

JOHN FICKER THE NATIONAL INDUSTRIAL

TRANSPORTATION LEAGUE

CURT WARFEL THE NATIONAL INDUSTRIAL

TRANSPORTATION LEAGUE

THOMAS SCHICK AMERICAN CHEMISTRY COUNCIL

CHARLES LINDERMAN EDISON ELECTRIC INSTITUTE

TOM HUNT BNSF RAILWAY COMPANY

JAMES FOOTE CANADIAN NATIONAL RAILWAY CO.

MARCELLA SZEL CANADIAN PACIFIC RAILWAY

CHRISTOPHER JENKINS CSX TRANSPORTATION

DONALD SEALE NORFOLK SOUTHERN RAILWAY CO.

ROBERT KNIGHT UNION PACIFIC RAILROAD CO.

ROBERT DINGMAN OIL CREEK & TITUSVILLE LINES

TOM O'CONNOR SNAVELY KING MAJOROS O'CONNOR &

LEE, INC.

MAZHAR ALI AWAN TRANSPORTATION ECONOMICS, INC.

SANDRA DEARDEN HIGHROAD CONSULTING, LTD.

MICHAEL BEHE FREIGHT RESOURCES NETWORK, LLC.
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1 panel.  Excuse me.  I didn't mean to use the word

2 panel.  Vice Chairman Mulvey and I will be asking

3 questions as we have in the other situations. 

4 The first witnesses will be with BNSF

5 Railway Company.  We'd ask them to come forward

6 please.  We'll take the railroads one at a time.

7 Thank you very much.  You're welcome to

8 proceed.

9 MR. HUNT:  Good afternoon, Chairman

10 Buttrey and Vice Chairman Mulvey.

11 I'm Tom Hunt.  I'm the CFO with Burlington

12 Northern Santa Fe and I appreciate you providing me

13 with the opportunity to speak on this important topic

14 for BNSF.

15 So, let me address a few key points of our

16 fuel surcharge program.

17 First of all, the objective of the BNSF

18 fuel surcharge program is to recover the increase in

19 fuel expense and the fuel surcharge program is in

20 response to the high cost of fuel and also the high

21 price volatility.  The fuel surcharges are common in

22 many other type of industries such as steamship lines,
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1 utilities, trucking, barges and as was published in

2 the Wall Street Journal last week, we've lawn services

3 and pizza delivery companies instituting fuel

4 surcharges.

5 The next slide shows that from 2001 to

6 2005 fuel expenses increased approximately $1.5

7 billion which is a compounded annual growth rate of 25

8 percent and this is more than four times the rate of

9 increase in all of our other expenses during this same

10 time period.

11 This slide illustrates three points.

12 First, fuel has been steadily rising.  Second, the

13 price of fuel is very volatile and third, there is a

14 high correlation between highway diesel fuel price and

15 BNSF cost of fuel and the biggest difference between

16 the highway diesel fuel and the BNSF cost is taxes and

17 we use the highway diesel fuel as the fuel surcharge

18 program bench mark because it's a widely accepted

19 public statistic.

20 But, several have claimed that by using

21 highway diesel fuel we're over recovering as opposed

22 to our own cost and this is not correct as we're
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1 measuring the change over time and unless the spread

2 between the two prices widens significantly which it's

3 clearly not doing on that graph, there's no over

4 recovery occurring.

5 And let's talk about our hedging program

6 because that's come up through a number of people's

7 discussion today and as it says in the headline of

8 this slide, hedging is independent of fuel surcharge.

9 Hedging is a cost containment strategy, a

10 risk containment strategy where you lock in a future

11 price or a future range of prices.  It's like

12 purchasing insurance and deciding what your deductible

13 should be and what you're limits should be on your

14 property insurance policy.  But, there is no free

15 lunch and as shown on the bullets up there, if prices

16 rise, you win.  If prices fall, you lose and in 2005,

17 our fuel expense was reduced by 21 percent due to

18 hedging.  However, in 1998 when fuel prices were low,

19 our fuel expense was actually increased by 13 percent

20 due to hedging and we, in 1998, did not receive any

21 compensation from our customers for that increase in

22 fuel expense and, therefore, shortfall in
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1 profitability relating to our hedging activities.

2 And finally, many of our customers are in

3 commodity businesses and they're clearly familiar with

4 hedging strategies.

5 Well, let's get into the details of the

6 actual surcharge program.  The history of our program,

7 and this is before the mileage-based program which

8 started this year, was that the truck fuel surcharge

9 program is widely accepted and recognized and we

10 originally used a percent of freight bill primarily

11 because it was easy to administer and the entry point

12 was adopted based on historical average cost of

13 highway diesel fuel which as we saw earlier has a high

14 correlation to BNSF's price per gallon of the diesel

15 fuel we consume and finally, BNSF charges a lower

16 percent of the freight bill than the truck surcharges.

17 Well, starting in the first of this year,

18 we moved to a mileage-based program for certain groups

19 and let's talk about that because there's been a lot

20 of commentary today about that program.  

21 Well, first of all, a mileage-based

22 program reflects fuel usage and the tables are built
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1 on a business unit by business unit basis for fuel

2 intensity and the mileage table is based upon rail

3 miles and the intent of our mileage-based program is

4 to only recover our cost above threshold and align the

5 surcharge with fuel consumption.  The mileage-based

6 program was initiated for non-interline traffic for

7 coal and agricultural commodities on January 1st, 2006

8 as a response to our customer concerns.  Interline

9 moves on these two commodities still move on a

10 revenue-based surcharge because of the shared movement

11 and therefore, the shared billing between the various

12 carriers.

13 Consumer and industrial products, our

14 remaining two business units, were not converted to

15 mileage-based upon customer concerns and customer

16 feedback and we expect consumer and industrial

17 products to convert to a mileage-based program over

18 time and if they don't, then we intend to make

19 adjustments to avoid for the potential of over

20 recovery resulting from the compounding effect of rate

21 increases.

22 Let's actually look at the numbers from
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1 BNSF's perspective and these numbers you can actually

2 tie back to our 10K filed with the SEC.  The question

3 is are we over recovering and the answer no, not in

4 any year from 2001 to 2005 nor for the five-year

5 period and if you see the number up in sort of the

6 upper left-hand corner, you can see that we have under

7 recovered over that five-year period by $1.1 billion.

8 Now, this is BNSF fuel expense absent the hedge

9 compared to the recoveries from fuel surcharges.

10 Also, some assert that we over recover in

11 one line of business and in effect, subsidize others

12 and for the five-year period and for the year 2005,

13 all four of our business units fell short of

14 recovering their cost of fuel.  

15 Three of the business units in 2005

16 recovered a significant amount, i.e., 75 percent or

17 more of the increase in fuel above base while coal,

18 the other business unit, recovered well under 50

19 percent above its base.  

20 So, fuel surcharge is clearly not a profit

21 center at BNSF.

22 But, as I stated earlier, we will continue



262

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

1 to monitor the program and over time do not intend to

2 over recover while still administering a workable

3 program and if we find on a business unit basis over

4 time we are over recovering, we will make adjustments

5 to the program.

6 So, in conclusion, BNSF's fuel surcharge

7 was implemented to cover escalating fuel cost.  BNSF

8 is not fully recovering fuel cost above the base

9 price.  BNSF has reacted to customer concerns in the

10 marketplace and BNSF believes that a mileage-based

11 fuel surcharge is the most reasonable and appropriate

12 approach.

13 And finally, all of the details of our

14 surcharge program are readily available on our website

15 BNSF.com.  

16 Now, that's the end of my slides, but I do

17 have a couple of comments and I modified some of the

18 comments that I made based upon some of the testimony

19 that I've heard this morning, but I do want to touch

20 on two other points that have been brought up this

21 morning and I'm sure they would be things that are

22 clearly on your mind in -- to other people's questions
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1 on them as we've gone through the morning and the

2 early part of the afternoon. 

3 First of all, why is the rate on the

4 mileage-based program for grain greater than coal?

5 Let me give you a couple of things.  First of all,

6 I'll start by saying the mileage-based program has

7 only been in effect for four months.  So, therefore,

8 we're still working through what I'll call the start

9 up of a new methodology.  But, there are clear

10 differences in the business model for coal versus ag.

11 Difference one, coal moves exclusively in

12 unit train operation.  Ag moves some in unit train and

13 some in single car movement.  

14 Second is speed.  Coal typically moves at

15 the slowest speed on the railroad while ag moves at a

16 variety of speeds sometimes depending on which train

17 it's on and therefore, the higher the speed,

18 typically, the more horsepower you have.  Horsepower

19 being locomotive power and therefore, the more fuel

20 intensity you have.

21 The third activity that causes a

22 difference between the two is the switching
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1 activities, i.e., activities in the yards where

2 there's fuel being consumed, but not real mileage

3 being added.  Coal incurs very little switching

4 activity.  Ag, especially, the non-unit train

5 agricultural movements, rather, incur switching

6 activities and then finally weight, which was brought

7 up by one of the individuals earlier, especially on

8 the empty moves.  Moving the aluminum cars back as

9 opposed to unit grain trains back clearly causes a

10 difference.

11 So, I think really the question is not so

12 much why is coal different than ag, but is ag unit

13 train different that ag single car and we have one ag

14 rate.  We've debated whether we should actually have

15 two ag rates and that's something I think we'll

16 consider in the future, but right now, we just have

17 the one rate.  

18 But, those are the differences between

19 coal and ag businesses which cause ag to be more fuel

20 intensive than coal.

21 The second thing I'd like to comment on is

22 this whole issue of RCAF and rail cost adjustment
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1 factor.  First of all, we have very few contracts, I

2 mean we're talking a very small percentage that

3 actually have a full RCAF and fuel surcharge on them.

4  But, from our perspective, RCAF is not

5 really the best recovery methodology and the best

6 match anyway because RCAF is a nationwide average that

7 doesn't reflect the higher fuel usage of a long

8 distance carrier like BNSF.

9 And secondly, as was indicated in the last

10 panel, the weights aren't necessarily reflective of

11 the current weighting of fuel cost especially for a

12 long haul carrier like BNSF.  It really doesn't

13 reflect the volatility and the quickness of the

14 movement.

15 Then thirdly, there are timing differences

16 and estimations differences that the previous panels

17 have talked about.

18 And finally, many of our contracts only

19 provide for a percent recovery of RCAF as opposed to

20 full RCAF.

21 And so, when you add all that up, RCAF has

22 woefully under recovered for us and we don't believe
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1 that there should be any double counting here at all.

2 Actually, we believe the best model should be a

3 mileage-based fuel surcharge coupled with an index

4 that describes an all inclusive less fuel index which

5 would be RCAF absent fuel and we think that's the best

6 model and that would address the concerns of most of

7 the parties that spoke on that topic today.

8 So, that's the extent of my prepared

9 comments.  I'd be ready to answer to questions unless

10 you want to ask questions as a panel.

11 CHAIRMAN BUTTREY:  We're not going to do

12 a panel.  

13 MR. HUNT:  Okay.  

14 CHAIRMAN BUTTREY:  We'll just ask the

15 questions individually.

16 MR. HUNT:  That would be just fine.

17 CHAIRMAN BUTTREY:  There's been a lot made

18 about who's paying this and who's not paying this and

19 we've heard a little bit of everything really.

20 Do you have any idea what percentage of

21 your traffic is not paying the fuel charge because

22 there's a contract or for some other reason?
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1 MR. HUNT:  We disclose our effectiveness

2 rate and we did it on the last analyst call at around

3 75 percent expecting we do about 80 percent by the end

4 of this year.

5 As I indicated through 2005, the business

6 units that clearly had fairly high recovery were coal,

7 or I'm sorry, ag, industrial and consumer products.

8 Coal is the one that clearly is significantly under

9 recovery.

10

11 MR. HUNT:  And that's because of contracts.

12 CHAIRMAN BUTTREY: And you can

13 unequivocally state for us today that the fuel

14 increase that you're trying to recover is not the fuel

15 increase that you're losing under contract?

16 MR. HUNT:  Are you saying a cross subsidy

17 between the two?

18 CHAIRMAN BUTTREY:  Right.

19 MR. HUNT:  No, each of the business units

20 and again, from my perspective, you know, we're

21 looking at this on a business unit by business unit

22 basis, each one of them under recovered last year.



268

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

1 CHAIRMAN BUTTREY:  Across the board?

2 MR. HUNT:  Yes, all four business units.

3 CHAIRMAN BUTTREY:  Okay.  If the indexing

4 methodology that might be adopted in the future was

5 something other than what you're using today, what

6 would you recommend as an alternative?

7 MR. HUNT:  I think something that has a

8 high correlation to the fuel we consume and that --

9 remember the slide that showed the two lines going in

10 parallel.  Something that has a high correlation and

11 if it was something that actually was, you know, an

12 off-highway diesel fuel that was a published

13 statistic, I think there's two things that have to be

14 there, high correlation and public visibility.  

15 You know, as long as we find something

16 like that, I think it's fine.  I think, you know, pure

17 oil is not the best because it doesn't include the

18 refining component.

19 VICE CHAIRMAN MULVEY:  Thank you.  Your

20 company began to view the RCAF as an inadequate method

21 by which to recapture the increased fuel cost.

22 Couldn't you have petitioned the Board for a change in
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1 the way RCAF is calculated?

2 MR. HUNT:  I imagine we could have.

3 That's probably a bit of, I'll say, almost a

4 regulatory question.  I'm not a regulatory attorney.

5 What we have done is we have calculated an

6 index that essentially mirrors RCAF and therefore, is

7 the all inclusive less fuel and then put the fuel

8 surcharge with that and in most of our contracts that

9 are coming up, that's what we actually are using.

10 VICE CHAIRMAN MULVEY:  So, you have the

11 RCAF with the fuel taken out of it.

12 MR. HUNT:  Right.

13 VICE CHAIRMAN MULVEY:  And then put on the

14 surcharge.  So --

15 MR. HUNT:  Correct.

16 VICE CHAIRMAN MULVEY:  -- in your

17 estimation, you're not double dipping in any of these

18 contracts?

19 MR. HUNT:  That's correct and as I said

20 before, there are a very small percentage of contracts

21 that have I'll say a full RCAF and fuel surcharge and

22 that was known at the time we negotiated the contracts
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1 with the customers and that's a small percentage.

2 VICE CHAIRMAN MULVEY:  There's been some

3 charge that the fuel surcharge program does not

4 account for efficiency gains.  That the railroads

5 achieve tremendous efficiency gains as they're putting

6 in newer locomotives, replacing the older, less fuel

7 efficient ones.

8 Is there any way to factor in the fuel

9 efficiency gains or do you think that that's being

10 done?

11 MR. HUNT:  I think over time that needs to

12 be accounted for.  I would also say that fuel

13 efficiency is something that moves at almost a fairly

14 glacial pace.  A 1 percent improvement in efficiency

15 in a year is a big deal.  You know, so it's -- the

16 locomotive -- you think about the turnover in the

17 fleet.  We've got over 5,000 over the road locomotives

18 on our property and probably over 6,000 in total

19 counting the road switchers and all that and in a big

20 year, we get 300 new ones.  So, it moves at a slow

21 pace.

22 Over time if we achieve significant
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1 efficiency, we should be adjusting the program to

2 reflect that.

3 VICE CHAIRMAN MULVEY:  You can understand

4 how the shippers feel though.  In a sense, some

5 shippers feel that look, you've signed these contracts

6 with other shippers where you've agreed to not levy

7 any fuel surcharges and now, you're coming to us to

8 raise our rates effectively or institute these

9 practices for us to cover the costs of serving others

10 and you can see why the shippers would consider this

11 to be unfair. You made these deals and you signed

12 these contracts.  Why shouldn't you bear the burden of

13 the errors in signing contracts that don't allow you

14 to recover all of your costs?

15 MR. HUNT:  And I'd say we do bear the

16 burden of that.  That's why in my comments earlier I

17 said coal recovering well less than 50 percent.

18 The place where we have contracts that are

19 longer term where we've not had I'll say rollover and

20 therefore, an opportunity to negotiate a fuel

21 surcharge is really in coal and that's where we are

22 under recovery and when we think about, you know, the
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1 fuel surcharge I talked about, a 75 percent

2 effectiveness, that the vast majority of that 25

3 percent difference exists within the coal business

4 group.  So, I think we are absorbing that.

5 VICE CHAIRMAN MULVEY:  In one of your

6 charts, the bar chart, titled Cumulative Under

7 Recovery.  Fuel expense above threshold.  What is a

8 threshold?

9 MR. HUNT:  Well, I'll give you the exact

10 answer.

11 VICE CHAIRMAN MULVEY:  Is that yes.

12 MR. HUNT:  Seventy-three cents BNSF or

13 it's about $1.25 highway diesel fuel.

14 VICE CHAIRMAN MULVEY:  And that's 2001

15 based?

16 MR. HUNT:  Yes, it's --

17 VICE CHAIRMAN MULVEY:  I was trying to

18 figure out, why the word threshold was used instead of

19 a particular time or a particular number.  

20 MR. HUNT:  Our surcharge program is the

21 same for all customers and it's highway diesel fuel

22 and then it starts at $1.25 and ratchets up from
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1 there.

2 VICE CHAIRMAN MULVEY:  But, that suggests

3 that an off-highway diesel fuel would be better

4 because it doesn't take into account a lot of the

5 other charges that are put in highway diesel fuel.

6 How do you feel about that?

7 MR. HUNT:  Back to the question earlier,

8 I think as long as we find an index that has a high

9 correlation to what we burn and is publicly available

10 and agreeable to all parties, I have no problem with

11 that.

12 VICE CHAIRMAN MULVEY:  Thank you.

13 MR. HUNT:  Yes.

14 VICE CHAIRMAN MULVEY:  Doug.

15 CHAIRMAN BUTTREY:  I don't have anything

16 else.

17 VICE CHAIRMAN MULVEY:  Thank you very

18 much.

19 MR. HUNT:  Thank you.

20 CHAIRMAN BUTTREY:  Our next witness is

21 Canadian National.  Good afternoon.

22 MR. FOOTE:  Good afternoon, Mr. Chairman,
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DECLARATION OF WELDON E. HALE

Briggs and Morgan, P.A.
Timothy R. Thornton, MN Bar No. 109630 
(Admitted Pro Hac Vice)
Paul J. Hemming, MN Bar No. 0346184
(Admitted Pro Hac Vice)
2200 IDS Center
80 South Eighth Street
Minneapolis, MN  55402-2157
Telephone: (612) 977-8400
Facsimile: (612) 977-8650

Auchard & Stewart
Paul Auchard, Bar No. 060474
2377 W. Shaw, Suite 106
Fresno, CA 93711-3438
Telephone: (559) 432-0991
Facsimile: (559) 432-1025

Attorneys for Plaintiff
BNSF Railway Company, a Delaware Corporation

IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

BNSF Railway Company, a Delaware 
Corporation,

Plaintiff,

v.

San Joaquin Valley Railroad Company, a 
California Corporation, Tulare Valley 
Railroad Company, a Nevada Corporation,

Defendants.

Case No.  1:08-CV-01086-AWI-SMS

Case Type:  Declaratory Judgment/Contract

DECLARATION OF WELDON E. HALE

Weldon E. Hale declares as follows:

1. I am BNSF’s Director of Shortline Development.  In that capacity       

I am responsible for the management of the commercial and contractual relationship with a 

number of our handling-carrier shortlines, one of which is San Joaquin Valley Railroad 

Company (SJVR).   My job includes administration of the fuel surcharge sharing program with 

SJVR.  I am familiar with BNSF’s fuel surcharge program.

Case 1:08-cv-01086-AWI-SMS   Document 142    Filed 04/23/10   Page 1 of 2
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- 2 - DECLARATION OF WELDON E. HALE

2. Fuel surcharges are a cost recovery mechanism employed by Class I railroads 

like BNSF that among other things protect against unpredictable fuel price fluctuations.  BNSF 

bases fuel surcharges for the carload movements in this litigation on the U.S. average price of 

Retail On-Highway Diesel Fuel (HDF) as reported by the U.S. Department of Energy.  As the 

HDF changes, up or down, so too do the fuel surcharges charged to shippers.  BNSF publishes 

tables available to the public that detail fuel surcharges.  For example, see the following web 

link:  http://www.bnsf.com/tools/prices/fuelsurcharge/fuel_surcharge_hdf.html.

3. Fuel surcharges are accessorial charges, which are not part of the through rates 

charged to shippers.  In other words, fuel surcharges are separate and distinct from the through 

rates referenced in the 1992 Contract.  

4. Fuel surcharges were not assessed on rail traffic originating or terminating at the 

stations listed on Table 1 to the 1992 Contract in the San Joaquin Valley area until 2002.  

5. BNSF does not separately track or store fuel cost information on loaded car 

movements on a movement by movement basis.  Hence BNSF has no way of determining the 

actual fuel cost incurred for each of the thousands of movements originating or terminating at 

the stations served by SJVR.

I declare that the above is true and correct to the best of my knowledge under penalty of perjury 

and that this declaration was executed by me on April 23, 2010 in Fort Worth, Texas.

s/ Weldon E. Hale
Weldon E. Hale

Case 1:08-cv-01086-AWI-SMS   Document 142    Filed 04/23/10   Page 2 of 2
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Page 25

Item 3375C - Charge – Fuel Surcharge,  (Issued May 7, 2003 – Effective June 1, 2003) (Increase)

Shipments made under pricing documents referring hereto may be subject to a fuel surcharge, if applicable. When
the U. S. Average Price of Retail On-Highway Diesel Fuel (HDF) for the month (Time Period) equals or exceeds
$1.25 per gallon a surcharge may be applied to the total freight charges for each shipment waybill dated on or
after the 1st of the second following month.  Such fuel surcharge shall be included on the bill for freight charges
for each shipment.  Miscellaneous and accessorial charges shall not be subject to the fuel surcharge.
   
Fuel Surcharge Rates (FSR) will be adjusted monthly. The Fuel Surcharge Table will be subject to periodic
review.

  FSR = See Table Below.
  Where FSR = Fuel Surcharge Rate.
  HDF  = prior Time Periods U. S. Average monthly price of Retail On-Highway Diesel Fuel.
  Time Period = second prior month.
  
The source for the price of HDF will be the U. S. Department of Energy’s, EIA Retail On-Highway Diesel Prices
Report, whose weekly average price is available on their WebPages at: “http://www/eia.doe.gov”.  Select
“Gasoline and Diesel Fuel Update”.  Then select “On Highway Diesel Prices” and the HDF prices are displayed.

Fuel Surcharge Table

Time Periods Average
Price of HDF Between

Applicable Fuel
Surcharge

$1.25 to $1.299 0.5%
$1.30 to $1.349 1.0%
$1.35 to $1.399 1.5%
$1.40 to $1.449 2.0%
$1.45 to $1.499 2.5%
$1.50 to $1.549 3.0%
$1.55 to $1.599 3.5%
$1.60 to $1.649 4.0%
$1.65 to $1.699 4.5%
$1.70 to $1.749 5.0%
$1.75 to $1.799 5.5%
$1.80 to $1.849 6.0%
$1.85 to $1.899 6.5%
$1.90 to $1.949 7.0%

Each $0.05 per gallon increase thereafter, apply an additional 0.5%
Example:
 

For a Fuel Surcharge applied for shipments in the month of July, assuming the prior Time
Period’s (May) average monthly price of HDF was $1.556 Per Gallon. Therefore, July’s FSR would be
3.5%.

 
Thus, for each $10.00 of freight charges applicable to a shipment referring hereto the
Fuel Surcharge would be $0.35.
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document, but this is something else. It's an internal

document. But it says: "It seems like if all merchandise

revenue per car increases are coming from fuel surcharges, I'm

not sure that Don Seale would be in agreement with having this

widely known." All four defendants recognized that these

so-called cost recovery surcharges were responsible, either

solely or primarily, for their increased profits.

So defendants can come, and they are going to attack

Professor Rausser for purported methodological flaws, for

purported this or that, but the fact is, their own documents

attribute the surge in profits that they experienced during this

period either solely or primarily to the fuel surcharge program

that they had agreed to.

And you can see that at the top of the page, this chart

looks a lot like the STB data we saw at the beginning of the day

today, that the downward trend in prices - this is all-in rail

freight prices - was halted when this conspiracy went into

effect, and profits started to rise, profits that they attribute

directly to this program.

Now, there are two additional points I would like to

just focus on before we get to Dr. Rausser's report. One is the

extent to which these defendants worked together to avoid

deviation from this conspiracy. One compelling example of this

is behind Tab 26. What we see there -- and I'm going to start

at the bottom of the page. What we see there is that in 2004,

Case 1:07-mc-00489-PLF -JMF   Document 446    Filed 10/12/10   Page 131 of 185
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there was an internal discussion at BNSF about how customers

might react better to a mileage-based fuel surcharge rather than

a rate-based fuel surcharge; in other words, you apply some

amount per mile traveled rather than just tacking a percentage

on to any base rate that you had already negotiated.

And there were internal discussions at BNSF where it

was said: Well, we can't do this without checking with the

other railroads. And in November 2004, there was a memo

reflecting those conversations which said, quote: "John Lanigan

shopped the concept of a mileage-based fuel surcharge with his

counterparts from the other roads at the NEMC, and they pushed

back, as expected." And indeed, in 2004, as it also occurred in

2003, this was not done. BNSF did not pursue this.

We see in April 2003, the same period when all of the

discussions we looked at earlier this morning were taking place,

there was an internal Union Pacific e-mail -- now, remember,

Union Pacific and BNSF are both western railroads, so

Mr. Wiseman's map about the need for interline connections

between the East and West doesn't apply here. It says: "Jim

Arnett from BNSF called and asked if I heard anyone discussing

charging a fuel surcharge on miles. I told him that I had not,

but that I would check with people who might have." And then we

see in the next exhibit quoted here, or cited here, that BNSF

abandoned a mileage-based approach and aligned its fuel

surcharge with UP's approach on May 7th, 2003.
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