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EXPEDITED CONSIDERATION REQUESTED

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 35701

PETITION OF NORFOLK SOUTHERN RAILWAY COMPANY
FOR EXPEDITED DECLARATORY ORDER

Norfolk Southern Railway Company (“Norfolk Southern” or “the Railroad”), by counsel,
hereby petitions the Surface Transportation Board (“STB”) for a declaratory order finding that
eighteen inverse condemnation suits seeking nuisance damages resulting from the “noise,
vibration, and discharges” from a rail line that has been operating for over a hundred years is a
“remedy provided under... state law” preempted by the Interstate Commerce Commission
Termination Act, 49 U.S.C. Section 10501(b).

Preliminary Statement

This matter involves eighteen separate suits filed in the Circuit Court of Roanoke County,
Virginia, by various plaintiffs against Norfolk Southern and Appalachian Power Company
(“APCO”). True and accurate copies of the suits are attached hereto, collectively, as Exhibit 1.
Plaintiffs sued Norfolk Southern and APCO asking the court to declare that a “taking” or
“damaging” has occurred that would allow a claim for “just compensation” under the eminent
domain clause of the Virginia Constitution. As against the Railroad, the suits allege that “[t]he
operation of Norfolk Southern’s rail line now constitutes a nuisance” and states that “noise,
vibration, and discharges” have damaged plaintiffs’ properties. (Compl. § 16). The rail line has
been in place for over 100 years.

The Plaintiffs’ entire theory of recovery against Norfolk Southern (which Norfolk
Southern disputes) is that, while the operation of the rail line may have created noise, vibration
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and dust for more than 100 years, it lowered the value of the Plaintiffs’ property when defendant
APCO removed trees between the rail line and the Plaintiffs’ property in order to install power
lines. The removal of these trees, so the theory goes, created a cause of action against the
Railroad for inverse condemnation damages by virtue of the nuisance resulting from the
operation of the rail line, even though the suits do not allege that the Railroad owns the property
on which the trees grew or had any involvement in the removal of the trees, and even though the
Railroad has operated its rail line in the same proper manner since the line was constructed in the
1890s, long before the Plaintiffs acquired their property.

Whether labeled “inverse condemnation” or nuisance claims, these suits arise under state
law and seek damages resulting from the lawful operation of a rail line. Accordingly, the suits
are preempted by ICCTA.

Factual Background

The Rail Line at Issue

In 1890 Norfolk Southern’s predecessor condemned the right of way on which it now
operates the rail line about which the Plaintiffs complain. Attached hereto as Exhibit 2 are true
and accurate copies of the condemnation orders associated with the proceeding. At the time of
the condemnation proceedings, Virginia’s Constitution authorized a recovery when property is
“taken” for a public purpose. The Virginia Constitution did not authorize a recovery when
property was merely “damaged” as a result of the use of property for a public purpose.

These condemnation orders make clear that, notwithstanding the fact that Virginia did not
recognize an inverse condemnation claim for damages at the time, the condemnation orders
included an award for damages based on the residual effects of the proposed construction of the
rail line.

The condemnation orders provide that title to the land condemned was, by virtue of the
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orders, “vested absolutely” in the Railroad. Between the time of the condemnation and the turn
of the century, Norfolk Southern constructed a rail line and began its operation. At the time
Norfolk Southern began operating the rail line, none of the Plaintiffs were even born, much less
owned property adjacent to or near the operating rail line.

In 1902, Virginia amended its Constitution to require just compensation not only for
taking property, but also for damaging property. The relevant provision now reads “[T]he
General Assembly shall not pass any law... whereby private property shall be taken... or
damaged for public uses, without just compensation....” Va. Const. Art. I, § 11 (emphasis
added). Notably, the Plaintiffs in this case assert their “damage” under this section.

The rail line at issue is, and always has been, an active rail line of Norfolk Southern or its
predecessors.

The Plaintiffs’ Property

The rail line at issue has operated continuously since the 1890s. Since that time, there
has been development in the area, including the development of the neighborhood in which all of
the Plaintiffs now reside. Unless these Plaintiffs are more than 120 years old, they cannot
contend that they owned property at any time prior to the construction and operation of the rail
line.

The property of the individual Plaintiffs is reflected in the true and accurate copies of
maps attached here as Exhibits 3 and 4. As the maps clearly show, none of the Plaintiffs own
property adjacent to Norfolk Southern’s rail line. Instead, the land on which APCO erected its
power line is adjacent to Norfolk Southern’s right of way, creating a buffer between the Railroad
and any of the Plaintiffs’ property. As the maps reflect, some of the Plaintiffs own property
adjacent to APCO’s property, and some own property that is not adjacent to APCO’s property,

but separated from the Railroad by both APCO’s property, the property of other Plaintiffs and a
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public road. The property of one Plaintiff is separated even further, as reflected in the map
attached as Exhibit 4. All, however, have filed mirror suits against the Railroad.
The Allegations Against Norfolk Southern

The suits allege that Norfolk Southern is a public service corporation and that the
legislature has delegated to Norfolk Southern the power of eminent domain and that Norfolk
Southern operates a rail line adjacent to property owned by APCO and that the rail line was
constructed for a public purpose. (Compl. ] 4 and 17).

The suits further allege that the rail line constitutes a nuisance by virtue of “noise and
vibration as well as the discharge of smoke, dust, dirt and other particulates...” and that this
alleged nuisance interferes with the use and enjoyment of their property (Compl. 9 14 and 15).

The suits do not allege an interest in the property on which APCO erected its
transmission lines and do not allege an interest in the trees which were growing on APCO’s
property, and which allegedly created a “buffer” for the Plaintiffs. Nor do the suits allege
negligence against either APCO or Norfolk Southern.

The Damages Claimed

The suits allege that, with APCO’s removal of the trees, “... the rail line operation
generates and disburses: coal dust that now trespasses on owner’s property, vibrations that now
shake the owner’s home, noise that now enters the owner’s home substantially interfering with
its use as a home, and other deleterious effects on the owner’s home.” (Compl. 4 14). The suit
further alleges that the operation of the rail line discharges “smoke, dust, dirt and other
particulates from the rail line onto the owner’s property” and that the operation of the rail line
“now constitutes a nuisance.” (Compl. 9 15-16).

Specifically, the Plaintiffs insist that their property is now “less valuable, marketable and

desirable” and ask the court to enter an order declaring that APCO and Norfolk Southern “have
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taken and/or damaged the property of the owners™ within the meaning of the Constitution of
Virginia, and that a panel of commissioners be impaneled for the purpose of “determining and
awarding just compensation....” The suits also seek other damages pursuant to the inverse
condemnation provision of the Virginia Code, including attorney’s fees, costs and expert fees
and “other disbursements and expenses....” (Complaint, unnumbered final paragraph).

Procedural Posture

Under Virginia law, defendants are authorized to “demurrer” to suits if they fail to
state a cause of action. Upon service of the eighteen suits attached hereto, Norfolk Southern
demurred on numerous grounds, including ICCTA preemption. The matter was fully briefed
by the parties. In response to Norfolk Southern’s contention that the suits were preempted,
Plaintiffs argued that ICCTA preemption has no application to inverse condemnation claims,
citing the STB’s decision in Mark Lange, STB Finance Docket No. 35037 (Jan. 24, 2008).
Norfolk Southern replied that Mark Lange supports its position, as the STB preempted all state
law claims, leaving only an inverse condemnation claim as a result of a federal taking, which
the United States Constitution prohibits without just compensation. The eighteen suits at issue
do not involve a federal taking, but allege facts amounting to nothing more than a nuisance
claim.

The matter was scheduled for oral argument on October 29, 2012 before the Honorable
Robert P. Doherty, Jr. Attached hereto as Exhibit 5 is a true and accurate copy of the entire
transcript from the hearing, which lasted only a few minutes, as transcribed by the court
reporter. As the transcript reflects, Judge Doherty expressed concern over his ability to timely

rule on the matter in light of a heavy workload coupled with his pending retirement in March

of 2013.
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THE COURT: I want to interject, I brought this out to show everybody. I am
scheduled to retire March 1st. Those are the opinions I have got to write right
now. Starting today I am going to start carrying that stuff home at night. I just
wanted to let you know in advance if you get a chance to look at that.

I have to write those opinions because I don’t know the answer. | have to look
them up, you all can take a look at that. If you can picture a bottom line that is
where your case is.

Hearing Transcript at 6. The clear implication from Judge Doherty is that it would be some time
before he could rule on the pending Demurrers.

Later in the hearing, Judge Doherty suggested that the parties would be better served by
submitting the ICCTA preemption issue to the Surface Transportation Board. During argument
on the ICCTA preemption issue, the Court interrupted:

THE COURT: Let me interrupt you?

Mr. Bryant: Sure.

THE COURT: If that is the case, why couldn’t you remove this to the Surface
Transportation Board....

THE COURT: The reason I am raising this is because I have shown you my
schedule....

THE COURT: We are talking about not a couple of months, but a long time...

And if the Surface Transportation Board is a lot faster, there is an excellent
chance that I could end up in something like this and not get it done before I retire
and that is the reason I ask.

Hearing Transcript at 14-16. Counsel for Norfolk Southern made clear that parties often ask
state courts to stay proceedings so that they can petition the Surface Transportation Board, and
that Norfolk Southern was comfortable taking that approach. Hearing Transcript at 17.
Thereafter, the court recessed so the parties could discuss the matter.

Ultimately, the parties agreed that Norfolk Southern could file a petition with the STB,

and that the state court suits would be transferred to the Honorable Clifford R. Weckstein, and
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that a hearing on the pending demurrers would be rescheduled for December 10, 2012, and an
agreed order to that effect was entered by the court in all eighteen cases on November 14, 2012.
A true and accurate sample copy of the Order is attached as Exhibit 6. In light of Judge
Dobherty’s suggestion, Norfolk Southern files this Petition. In the interest of judicial efficiency,
Norfolk Southern has filed a motion asking the Roanoke County Circuit Court to stay its
consideration of the ICCTA preemption defense, deferring to the Surface Transportation Board
on the issue.

Argument

In summary, Norfolk Southern maintains that these suits represent a “remedy under state
law” directly aimed at transportation by a rail carrier. Each suit amounts to a claim for damages
directly resulting from an alleged “nuisance” created by virtue of Norfolk Southern’s operation
of its rail line. ICCTA makes clear that the Surface Transportation Board has exclusive
Jurisdiction over the operation of rail lines and that ICCTA preempts any and all federal and state
remedies directed at rail transportation.

If a remedy is directed at rail transportation, it is automatically preempted under ICCTA
with one exception. As ICCTA was passed pursuant to the authority of the Supremacy Clause, it
is the law of the land and can preempt any other federal law and all state and local laws. But
neither ICCTA nor any other federal statute can preempt remedies rooted in protections afforded
by the United States Constitution itself. For this reason, inverse condemnation suits seeking
damages for a federal taking are not preempted under ICCTA, as the right to compensation is
guaranteed under the United States Constitution. But these suits do not and cannot allege a
federal taking. They are remedies arising under state law seeking nuisance damages and are,

therefore, preempted by ICCTA.
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A. ICCTA PREEMPTION GENERALLY

The Supremacy Clause of the United States Constitution states that “the laws of the
United States . . . shall be the supreme law of the land . . . any thing in the constitution or laws of
any state to the contrary notwithstanding.” U.S. Const. art. VI, cl. 2. “[T]he doctrine of
preemption — rooted in the Constitution's Supremacy Clause — permits Congress to expressly
displace state or local law in any given field.” Norfolk S. Ry. Co. v. City of Alexandria, 608 F.3d
150, 156 (4th Cir. 2010) (internal citation omitted). When Congress expressly displaces state or
local law in a given field, preemption is mandatory. E.g., English v. Gen. Elec. Co., 496 U.S. 72,
79 (1990) (“Preemption fundamentally is a question of congressional intent, and when Congress
has made its intent known through explicit statutory language, the courts' task is an easy one.”)
(citation omitted); Shaw v. Delta Air Lines, Inc., 463 U.S. 85, 95 (1983) (“Pre-emption . . . is
compelled whether Congress’ command is explicitly stated in the statute’s language or implicitly
contained in its structure and purpose.”) (citation omitted); Jones v. Rath Packing Co., 430 U.S.
519, 525 (1977) (“[ W]hen Congress has unmistakably ordained that its enactments alone are to
regulate a part of commerce, state laws regulating that aspect of commerce must fall.”) (citation
omitted); Zeran v. Am. Online, Inc., 129 F.3d 327, 334 (4th Cir. 1997) (same).

Enacting ICCTA, Congress has expressly displaced remedies under state law that
regulate rail transportation. Specifically, 49 U.S.C. Section 10501(b) states, in pertinent part:

[R]emedies provided under this part with respect to regulation of rail

transportation are exclusive and preempt the remedies provided under federal
or state law.

Courts have construed “remedies” for purpose of ICCTA preemption to include any and all
claims for damages, regardless of the theory, including claims for damages arising out of an
alleged nuisance. See Pace v. CSX Transp., Inc., 613 F.3d 1066, 1069 (11th Cir. 2010) (“[T]he

language of section 10501(b) plainly conveys Congress’s intent to preempt all state law claims
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pertaining to the operation . . . of a side track. Accordingly, we hold that the [plaintiffs’] state
law nuisance claim for monetary relief is expressly preempted by the ICCTA.™).

ICCTA’s preemption of damages claims rests on the fact that a claim for damages has the
same effect as imposing unreasonable restrictions on rail transportation through laws or
regulations. See, e.g., Suchon v. Wis. Cent. Ltd., No. 04-C-0379-C, 2005 WL 568057, at *4
(W.D. Wis. Feb. 23, 2005) (“Allowing plaintiff to obtain a monetary . . . remedy . .. is not
significantly different from allowing the state to impose restrictions on defendant through laws
and regulations.”); Guckenberg v. Wis. Cent. Ltd., 178 F. Supp. 2d 954, 958 (E.D. Wis. 2001)
(“Indeed, ‘state regulation can be as effectively exerted through an award of damages as through
some form of preventive relief.”””) (quoting Cipollone v. Liggett Group, Inc., 505 U.S. 504, 521
(1992)). Accordingly, under ICCTA, a plaintiff is preempted from accomplishing in a suit for
damages that which a state or locality is preempted from accomplishing through regulation.

The STB has specifically held that condemnation proceedings are among those remedies
preempted by ICCTA, as “[c]ondemnation can be a form of regulation, and using state imminent
domain law to condemn railroad property or facilities for another use that would conflict with the
rail use ‘is exercising control--the most extreme type of control--over railroad transportation as
defined in [49 U.S.C.] 10102(9).”” Norfolk Southern Railway Company and the Alabama Great
Southern Railway Company--Petition for Declaratory Order, STB Finance Docket No. 35196
(Release date March 1, 2010). If condemnation proceedings that interfere with rail
transportation are “state law remedies” preempted by ICCTA, then certainly inverse
condemnation proceedings that unreasonably interfere with interstate commerce are preempted
as well.

B. THE PLAINTIFFS® CLAIMS ARE PREEMPTED UNDER ICCTA

The suits allege that “[t]he operation of Norfolk Southern’s rail line now constitutes a
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nuisance,” and that “noise, vibration, and discharges” have damaged the Plaintiffs’ property.
(Compl. § 16). Aside from the Railroad’s “operation” of its rail line, the suits identify no other
act or omission contributing to the alleged nuisance. Operating a rail line is the very essence of
“transportation by rail” as defined in the Interstate Commerce Commission Termination Act
(“ICCTA”)." ICCTA created t};e STB and granted it exclusive jurisdiction over transportation by
rail carriers, specifically preempting any and all remedies, both federal and state, in any way
associated with such transportation. 49 U.S.C. § 10501(b).> Because the suits allege (1) a state

law remedy seeking damages resulting from (2) transportation by rail, the Plaintiffs’ claims are

preempted by ICCTA.
1. These Suits Seek a State Law Remedy
a. All State Law Remedies are Preempted

The gravamen of Plaintiffs’ claim is that Norfolk Southern’s rail line, by generating

"ICCTA defines transportation to include:
(A) a locomotive, car, vehicle, vessel, warchouse, wharf, pier, dock, yard, property, facility,
instrumentality, or equipment of any kind related to the movement of passengers or property, or
both, by rail, regardless of ownership or an agreement concerning use; and

(B) services related to that movement, including receipt, delivery, elevation, transfer in transit,
refrigeration, icing, ventilation, storage, handling, and interchange of passengers and property].]

49 U.S.C. 10102(9).
? Specifically, ICCTA reads as follows:
(b) The jurisdiction of the Board over -

(1) Transportation by rail carriers, and the remedies provided in this part with respect
to... routes, service and facilities of such carriers; and

(2) The construction, acquisition, operation, abandonment or discontinuance of spur,
industrial, team, switching, or side tracks, or facilities, even if the tracks are located, or intended to
be located, entirely in one state,

is exclusive. Except as otherwise provided in this part, the remedies provided under this part with
respect to regulation of rail transportation are exclusive and preempt the remedies provided under
federal or state law.

49 U.S.C. § 10501(b).
10
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noise, vibrations, and discharges, constitutes a nuisance, and that Plaintiffs are entitled to a
monetary remedy for that nuisance under the eminent domain clause of the Virginia
Constitution.” The inverse condemnation claims are a “state law remedy.” Virginia’s
Constitution provides for a right to compensation where an entity vested with the power of
condemnation either physically takes a plaintiff’s property or damages it in some way that is
recognized under the common law, such as by creating a nuisance. Va. Const. art. I, § 11.*
Accordingly, even assuming, arguendo, that Plaintiffs could state valid inverse condemnation
claims,’ they are subject to ICCTA preemption as they are state law claims.

Which state law theory the Plaintiffs proceed under, whether it be inverse
condemnation under the Virginia Constitution, common law nuisance, or some other theory of
recovery, is irrelevant; preemption still applies. U.S. Const. art. VI, cl. 2 (“The law of the
United States... shall be the supreme law of the land... anything in the Constitution or laws of
any state to the contrary notwithstanding.”) (emphasis added). Cf. Kiser v. CSX Real Prop.,
Inc., No. 8:07-cv-1266-T-24-EAJ, 2008 WL 4866024 (M.D. Fla. Nov. 7, 2008) (“All state-
born attacks aimed at the target, no matter the weapon used, are rebuffed by the shield of

federal supremacy.”).

* Specifically, Plaintiffs allege that by operating its rail line, Norfolk Southern has “taken and/or damaged”

Plaintiffs’ property, “within the meaning of Article 1, Section 11 of the Constitution of Virginia” because “noise,
vibration, and discharges” from the rail line now “constitute a nuisance” and have “decreased [the] market value” of
Plaintiffs’ property. (Compl. 4§ 16 & final, un-numbered paragraph.)

* “Damaged” under the applicable clause of the Virginia Constitution means damaged in some way that would, if
inflicted by a private actor, be compensable under the common law. E.g., City of Lynchburg v. Peters, 156 Va. 40,
49 (1931); Lambert v. City of Norfolk, 108 Va. 259, 262 (1908) (holding that the plaintiff’s damages were not
compensable under this clause because “[s]uch considerations as constitute the basis of the plaintiff's claim were not
recognized at common law as ground for a recovery of damages.”).

* Norfolk Southern does not concede that the suits allege a valid claim for inverse condemnation under Virginia law.
Norfolk Southern has filed a demurrer to the Plaintiffs’ Complaints which is scheduled for hearing on December 10,
2012, at which Norfolk Southern will argue that the suits fail to state a cause of action under Virginia law.
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b. State Law Inverse Condemnation Claims Are No Exception

Plaintiffs argue that ICCTA does not preempt inverse condemnation claims.® There is no
such rule. ICCTA is a federal statute, and under the Supremacy Clause, no state law is immune
to preemption by a federal statute, even if it arises under a state constitution. U.S. Const. Art.
VI, cl. 2 (“[T]he Laws of the United States . . . shall be the supreme law of the land . . . anyrhing
in the constitution or laws of any state to the contrary notwithstanding.”) (emphasis added).
Furthermore, where Congress has expressly displaced state law in a given field, as it has with
ICCTA in the field of rail transportation, preemption is mandatory. E.g., Shaw v. Delta Airlines,
Inc., 463 U.S. 85, 95 (1983)(* Pre-emption . . . is compelled whether Congress’ command is
explicitly stated in the statute’s language or implicitly contained in its structure and
purpose.”)(citation omitted).

Plaintiffs, in attempting to circumvent mandatory preemption under ICCTA, rely
exclusively on Mark Lange, STB Finance Docket NO. 35037 (Jan. 24, 2008). Their reliance is
misplaced. Inthe Mark Lange case, the STB held that each of Mr. Lange’s state law claims were
preempted. The only claim the STB held not preempted was Mr. Lange’s physical taking claim,
which the STB specifically noted is guaranteed under the 5th and 14th Amendments to the
United States Constitution.” Regarding this claim, the STB reached the unsurprising conclusion
that ICCTA, which is a federal statute, does not and cannot preempt claims asserting rights

guaranteed under the United States Constitution. This proposition has been settled for more than

® Norfolk Southern originally demurred to the Plaintiffs’ Complaints, arguing to the circuit court, inter alia, the
claims are barred as preempted under ICCTA. As discussed supra, during oral argument the judge, whose
retirement was pending, suggested that Norfolk Southern submit the ICCTA preemption issue to the Surface
Transportation Board, and that the parties transfer the case to another judge.

7 The railroad physically invaded Mr. Lange’s property by building a fence across it, literally cutting off Mr.
Lange’s access to part of his property, and then using that part to store railroad equipment.
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200 years. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 176-77 (1803) (“[A]n act of the
legislature, repugnant to the constitution, is void.”).

Plaintiffs’ claims are quite different from Mr. Lange’s. Unlike Mr. Lange, Plaintiffs
have failed to allege facts amounting to a physical taking of their property and assert no right
protected by the United States Constitution. Their claim is that noise, vibrations, and
discharges from Norfolk Southern’s trains “damage and/or take” their property. The United
States Supreme Court has specifically held that this type of damage does not constitute a taking
under the federal constitution. Richards v. Wash. Terminal Co., 233 U.S. 546, 553-54 (1914).
The Washington Terminal case involved damages “resulting from the maintenance of an
alleged nuisance by defendant by means of the operation of a railroad and tunnel upon its own
lands near to, but not adjoining, those of the plaintiff.” Id. at 548. Thus, the claim before the
Supreme Court in Washington Terminal involved damages identical to those claimed by the
Plaintiffs here. The Court then discussed the railroad’s authority to condemn property for the
specific purpose of constructing a rail line, noting that the United States Constitution required
compensation for any property “taken” for this public purpose. /d. at 552-53.

The Court then framed the pivotal issue: whether a “taking” exists as a result of damage
to adjacent property by virtue of the smoke, vibration and similar annoyances incidental to the
operation of a rail line. /d. at 554. The Court concluded as follows:

Any diminution in the value of property not directly invaded or peculiarly

affected, but sharing in the common burden of the incidental damages arising

from the legalized nuisance, is held not to be a “taking” within the constitutional
provision.

Id. In short, the Supreme Court of the United States held that the exact type of damages alleged
in the instant case - a nuisance resulting from the operation of a rail line on nearby property -

does not amount to a “taking” under the United States Constitution.
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These eighteen suits do not allege that the Railroad took the Plaintiffs’ property and used
it for any purpose at all. They allege nothing more than nuisance damages resulting from the
proper operation of a railroad.® Such a claim is the quintessential “state law remedy” directed at
rail transportation that ICCTA preempts.

An inverse condemnation proceeding is no different than any other state law remedy. If
an inverse condemnation suit seeking nuisance damages is aimed at transportation by a rail
carrier, it is preempted. See Norfolk Southern Railway Company and the Alabama Great
Southern Railway Company--Petition for Declaratory Order, STB Finance Docket No. 35196
Released March 1, 2010 (finding that a condemnation proceeding pursuant to state imminent
domain law is preempted under ICCTA when the proceeding unreasonably interferes with how
the railroad operates its trains and conducts its rail transportation activities).

2. The State Law Remedy Is Directly Related to Transportation by Rail Carrier

The test for whether ICCTA preempts state law claims is whether the claim is directed at
“transportation by rail carrier.” If so, it unreasonably interferes with interstate commerce and is
preempted. In the context of nuisance and related claims, this standard is met whenever the
complained of activity is directly related to transportation by rail carrier. Pace v. CSX Transp.,
Inc., 613 F.3d 1066, 1069 (11th Cir. 2010). Norfolk Southern’s “operation” of its rail line
clearly is “transportation by rail carrier.”

First, there is no dispute that Norfolk Southern is a rail carrier as defined in 49 USC
10102(5). Second, the activity at issue clearly is “transportation” as defined at 49 USC

10102(9). Congress broadly defined the term “transportation” to include “a locomotive, car,

® The suits not only fail to allege conduct amounting to a federal taking by the Railroad, they also fail to allege
conduct amounting to a taking by co-defendant APCO. Removing trees on your own property cannot possibly
amount to a federal taking. Nor does the erection of power lines, regardless of whether they diminish the value of
adjacent property. See Byler v. Va. Elec. & Power Co., __ Va. 731 S.E.2d 916 (2012) (a copy attached as
Exhibit 7).
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vehicle, vessel, warehouse, wharf, pier, dock, yard, property, facility, instrumentality, or
equipment of any kind related to the movement of passengers or property, or both, by rail” and
“service related to that movement.” 49 USC 10102(9). The only activity Plaintiffs allege
Norfolk Southern to have engaged in is operating a rail line. (Compl. 4 13.) (*“Norfolk Southern
operates arail line . . . .”). Operating a rail line is the quintessential function of a railroad; it is
the sheer essence of what a railroad does. Norfolk Southern’s operation of the rail line at issue is
unquestionably covered by this broad definition of transportation. The rail line at issue is, and
always has been, an active rail line.

Where nuisance-related claims arise out of activity directly related to transportation by
rail carrier, the courts have consistently held that ICCTA preemption applies. See e.g., Pace v.
CSX Transp., Inc., 613 F.3d 1066 (11th Cir. 2010). In Pace, the plaintiffs sued a railroad for
nuisance because the railroad had built a new sidetrack near their property, and the new sidetrack
“caused an increase in noise and smoke due to the traffic on the track and made their land
virtually unusable.” Id. at 1068. The railroad moved for summary judgment on the ground that
ICCTA preempted the plaintiffs’ claim. /d. The district court granted summary judgment, and
the 11th Circuit affirmed:

[S]ection 10501(b) plainly conveys Congress’s intent to preempt all state law

claims pertaining to the operation or construction of a side track. Accordingly,

we hold that the Pace family’s state law nuisance claim. . . is expressly preempted

by ICCTA.”
Id. at 1069.

Courts have consistently held that alleged nuisance claims arising out of rail
transportation are preempted under ICCTA. See, e.g., Smith v. CSX Transp., Inc., 381 Fed.

App’x 885 (11th Cir. 2010) (per curiam) (affirming the district court’s grant of summary

judgment on ICCTA preemption grounds where the plaintiff complained that the railroad’s
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operation of a sidetrack near his home constituted a nuisance); Kiser v. CSX Real Prop., Inc.,
No. 8:07-cv-1266-T-24-EAJ, 2008 WL 4866024 (M.D. Fla. Nov. 7, 2008) (granting summary
judgment to the defendant on ICCTA preemption grounds where the plaintiff complained that
the construction of an intermodal railway facility would constitute a nuisance to neighboring
property owners by flooding them with light, vibrations, and noise); Suchon v. Wis. Cent. Ltd.,
No. 04-C-0379-C, 2005 WL 568057, at ¥4 (W.D. Wis. Feb. 23, 2005) (holding that “[ICCTA]
preempts Wisconsin nuisance law expressly, when an effort is made to apply the law to tracks
used in providing rail transportation service . . . .”") (emphasis in original); Maynard v. CSX
Transp., Inc., 360 F. Supp. 2d 836 (E.D. Ky. 2004) (granting the railroad’s motion for summary
judgment on the ground that ICCTA preempted the plaintiff’s claim that the railroad’s tracks
created a nuisance by blocking drainage and causing water to pool on the plaintiff’s property);
Guckenberg v. Wis. Cent. Ltd., 178 F. Supp. 2d 954 (E.D. Wis. 2001) (granting the railroad’s
motion for summary judgment on the ground that ICCTA preempted the plaintiff’s claim that
traffic on the railroad’s tracks constituted a nuisance because of the noise it created); cf. Pere
Marquette Hotel Partners, L.L.C. v. United States, No. CIV.A.09-5921, 2010 WL 925297 (E.D.
La. Mar. 10, 2010) (granting the railroad’s motion to dismiss for failure to state a claim on the
ground that ICCTA preempted the plaintiff’s claim that the railroad’s negligence in the design of
its rail beds caused flooding during Hurricane Katrina); /n re Katrina Canal Breaches Consol.
Litig., No. 05-4182, 2009 WL 224072 (E.D. La. Jan. 26, 2009) (same); City of Cayce v. Norfolk
S. Ry. Co., 706 S.E.2d 6 (S.C. 2011) (holding that ICCTA preempted a city anti-nuisance
ordinance under which the railroad would have been required to pay fines and remove rust and
graffiti from a railroad overpass).

As long as the activity is related to rail transportation, preemption applies. For example,

if a railroad’s tracks contribute to flooding on a plaintiff’s property, the plaintiff’s claim would
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be preempted by ICCTA, regardless of the theory of recovery because railroad tracks are directly
related to transportation by rail. See, e.g., Pere Marquette Hotel Partners, L.L.C. v. United
States, No. 09-5921, 2010 WL 925297 (E.D. La. Mar. 10, 2010) (negligence); Maynard v. CSX
Transp., Inc., 360 F. Supp. 2d 836, 842 (E.D. Ky. 2004) (nuisance and negligence). Similarly,
where a plaintiff complains of noise and vibrations from a railroad operation, ICCTA preempts
his claim regardless of his theory of recovery. See, e.g., Rushing v. Kansas City S. Ry. Co., 194
F. Supp. 2d 493, 499-501 (S.D. Miss. 2001) (applying the same analysis to the plaintifts’
nuisance and negligence claims arising out of a noisy switching station). The same analysis is
appropriate in the instant case, where Plaintiffs seek monetary compensation for a nuisance
under the eminent domain clause of the Virginia Constitution. (Compl. 9 16 & final, un-
numbered paragraph.)’

3. State Law Nuisance Claims Survive Preemption Only When They Are Aimed At
Activity Other Than Rail Transportation

In the few instances where courts have held nuisance claims against railroads are not
preempted, the claims arose out of activity other than transportation by a rail carrier. In
Emerson v. Kansas City Southern Railway Co., 503 F.3d 1126, 1129 (10th Cir. 2007), for
example, the plaintiffs alleged that the railroad created a nuisance by improperly disposing of
railroad ties and vegetation debris in a drainage ditch. The build-up of this debris in the
drainage ditch led to flooding on the plaintiffs’ property. Id. The court held that ICCTA did
not preempt this claim because maintenance of the ditch was not directly related to rail

transportation. /d. at 1133.

° Note that federal law preempts state constitutional provisions to the exact same extent that it preempts state statutes
and common law. U.S. Const. art. VI, cl.2 (“[TThe laws of the United States . . . shall be the supreme law of the land
... any thing in the constitution or laws of any state 1o the contrary notwithstanding.”) (emphasis added).
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The court in Rushing v. Kansas City Southern Railway Co., 194 F. Supp. 2d 493 (S.D.
Miss. 2001), reached a similar conclusion, and reflects the distinction between claims arising out
of rail transportation and claims arising out of other activity. Rushing involved a noisy railroad
switching station and a twelve foot earthen berm that the railroad had built to reduce noise. /d at
496. The court dismissed the plaintiffs’ noise and vibration nuisance claim on ICCTA
preemption grounds but denied the railroad’s motion to dismiss the part of the plaintiffs’ claim
that alleged that the berm had caused water to pool on the plaintiffs’ property. Id. The court
held that, unlike the operation of a switching station which was directly related to rail
transportation, the construction of a sound reducing berm was not necessary for rail
transportation. /d.

C. PREEMPTION OF PLAINTIFFS’ CLAIM IS GOOD POLICY

Although the law on this matter speaks for itself, and although the matter before the STB
represents as clear-cut a case for preemption under ICCTA as one could imagine, it is
nevertheless worthwhile to review why ICCTA preemption is good policy. Congress’s purpose
in passing ICCTA was to reduce regulatory barriers in the railroad industry by establishing an
exclusive federal regulatory scheme. See, e.g., Cedarapids, Inc. v. Chicago, Cent. & Pac. R.
Co., 265 F. Supp. 2d 1005, 1011 (N.D. Iowa 2003) (“Congress intended for the ICCTA to
significantly reduce the regulation of such industries . . . . Congress sought to federalize m.;fmy
aspects of railway regulation that previously had been reserved for the states in an effort to
ensure the success of [its] attempt to deregulate and thereby revitalize the industry.”). See also
49 U.S.C. § 10101 (“In regulating the railroad industry, it is the policy of the United States
Government . . . (7) to reduce regulatory barriers to entry into and exit from the industry.”) If
ICCTA did not preempt state law nuisance-related claims, these claims would have the effect of

regulating railroads and thereby thwarting the exclusivity of the federal regulatory scheme. See,
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e.g., A&W Props., Inc. v. Kansas City S. Ry. Co., 200 S.W.3d 342, 349 (Tex. Ct. App. 2006)
(“[W]hen a state requires a railroad to pay damages to a civil litigant for a claim related to the
railroad’s operations, that claim is the equivalent of state regulation of the railroad.”). Accord
Guckenberg v. Wis. Cent. Ltd., 178 F. Supp. 2d 954, 958 (E.D. Wis. 2001) (“Indeed, ‘state
regulation can be as effectively exerted through an award of damages as through some form of
preventive relief.””) (quoting Cipollone v. Liggett Group, Inc., 505 U.S. 504, 521 (1992)).

If these suits are allowed to proceed, the implication on the operation of a rail line could
not be overstated. In essence, every nuisance case which is now preempted by ICCTA could
somehow be revived if only the state legislature would add a provision to its inverse
condemnation law allowing for a damages claim. Even more alarming, there is little or nothing a
railroad could do to protect itself from suit. Here, the Railroad is facing eighteen separate
lawsuits, not a single one of which involves property taken by the Railroad. In fact, not a single
case involves property that is even adjacent to the Railroad. As the map attached as Exhibit 3
reflects, eight suits involve property adjacent to the power company’s easement, only six of
which are adjacent to property on which trees were removed. Another four suits involve
property across the street in the neighborhood, separated from the rail line not only by APCO’s
property, but also by the property of other Plaintiffs and a public road. There are six suits
involving property even deeper in the neighborhood. Under the theory of these cases, every
single plaintiff who can claim an “increase” in noise, dust or vibration by virtue of the removal
of the tree barrier has a cause of action against the Railroad for nuisance damages.

While the Plaintiffs may argue that the facts of this case are unique in that it involves
APCO’s removal of a tree barrier, APCO’s involvement in the matter is largely irrelevant.
Under the Plaintiffs’ theory, they would have an inverse condemnation cause of action for

nuisance damages whenever any “barrier” is removed by a third party. In order to avoid
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nuisance-related claims for noise, vibration, and discharges railroads would have to condemn
ever wider rights of way and avoid operating in densely populated areas. Even when the
Railroad builds through a completely deserted area, the suits could still come if (as is the case
here) plaintiffs purchase property in neighborhoods that develop near a railroad line and then
claim inverse condemnation “nuisance” damages when someone removes anything that buffers
the plaintiffs from the effects of a properly operating rail line. This is, of course, precisely what
Congress sought to avoid by expressly preempting “remedies provided under federal or state
law.” 49 U.S.C. § 10501(b).

Based on the foregoing, Norfolk Southern Railway Company respectfully requests this
Board to:

(H Institute a declaratory order proceeding;

2) Allow Norfolk Southern to conduct any appropriate discovery, including
depositions, document production and other discovery pursuant to 49 C.F.R. §§1114.21,
et seq.; and

3) Proceed to determine that the inverse condemnation suits for damages filed in the
Circuit Court for Roanoke County are preempted by the Interstate Commerce Commission

Termination Act.

REQUEST FOR EXPEDITED CONSIDERATION

Norfolk Southern currently faces eighteen separate lawsuits filed in Roanoke County
Circuit Court seeking nuisance damages under an inverse condemnation theory of liability. If
these claims are preempted by ICCTA, the cases are dismissed. The Circuit Court for Roanoke
County where the cases are pending has suggested that the STB is more suitable to make this
determination. Simultaneously with filing this Petition, Norfolk Southern has filed a Motion

with the Circuit Court for Roanoke County to stay consideration of the ICCTA preemption issue.
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Expedited consideration is requested as a resolution of the ICCTA preemption issue is absolutely

necessary in order to fully resolve these suits.

CONCLUSION

For the foregoing reasons, Norfolk Southern Railway Company respectfully requests that
the Board grant this Petition, and award Norfolk Southern the relief requested.

VERIFICATION

I, Gary A. Bryant, declare under penalty of perjury that the foregoing is true and correct.
Further, I certify that I am qualified and authorized to file this pleading.

Executed on November 27, 2012.

Willeox & Savage PC%;
440 Monige]lo Avenue
Wells Fargo Center, Ste. 2200
Norfolk, Virginia 23510
(757) 628-5520 Telephone
(757) 628-5566 Facsimile
gbryant@wilsav.com

John M. Scheib

Norfolk Southern Railway Company
Three Commercial Place

Law Department

Norfolk, Virginia 23510

(757) 629-2836 Telephone
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CERTIFICATE OF SERVICE

I hereby certify that I have served the following parties of record in this proceeding and
all interested parties with this document by United States Mail:

David W. Jones
3624 Janney Lane
Roanoke, Virginia 24018

Sandra Atkins
3628 Janney Lane
Roanoke, Virginia 24018

Roy A. Richardson
3918 Janney Lane
Roanoke Virginia 24018

Linda R. Lefever
3608 Janney Lane
Roanoke, Virginia 24018

Michael and Deborah Agee
3934 Lenora Road
Roanoke, Virginia 24018

James A. Hill
4019 Crawford Road
Roanoke, Virginia 24018

Dianne M. Maxey
3935 Crawford Place
Roanoke, Virginia 24018

Dale and Dee Pfeiffer
3922 Adair Circle
Roanoke, Virginia 24018

Sakhone Manivong
3641 Janney Lane
Roanoke, Virginia 24018

C. Richard Cranwell, Esquire
Cranwell Moore & Emick, PLC
P. O. Box 11804

Roanoke, Virginia 24022

Richard and Barbara Schilling
3634 Janney Lane
Roanoke, Virginia 24018

Nancy Doyle and Susan Doyle
3706 Janney Lane
Roanoke, Virginia 24018

Katherine A. Durham
3918 Adair Circle, SW
Roanoke, Virginia 24018

Joshua Wilkinson
3646 Janney Lane
Roanoke, Virginia 24018

Joseph and Jennifer Burtch
3619 Janney Lane
Roanoke, Virginia 24018

Angelo and Robin Juliano
3732 Janney Lane
Roanoke, Virginia 24018

Matthew and Cynthia Owens
3635 Janney Lane
Roanoke, Virginia 24018

Ronald J. and Christine A. Sustakoski
3917 Adair Circle
Roanoke, Virginia 24018

David and Elizabeth Weisman
3953 Park Lane
Roanoke, Virginia 24015

Henry E. Howell, 111, Esquire

The Eminent Domain Litigation Group, PLC
One East Plume Street

Norfolk, Virginia 23510
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Phillip V. Anderson, Esquire
Frith Anderson & Peake, PC

P. O. Box 1240

Roanoke, Virginia 24006-1240

Dated: November 27, 2012 NORFOLK SQ JTHERN RAILWAY COMPANY

%4 Savage, PC
onticello Avenue
Wells Fargo Center, Ste. 2200
Norfolk, Virginia 23510
(757) 628-5520 Telephone
(757) 628-5566 Facsimile
gbryant@wilsav.com

John M. Scheib

Norfolk Southern Railway Company
Three Commercial Place

Law Department

Norfolk, Virginia 23510

(757) 629-2836 Telephone
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE

DAVID W. JONES,

Complainant,

Case No.: QL{ { '{DLUO

V.
APPALACHIAN POWER COMPANY

and
NORFOLK SOUTHERN CORPORATION,

Respondents.

SERVE: Appalachian Power Company
c/o CT Corporation System, Registered Agent

4701 Cox Road, Suite 301
Glen Allen, VA 23060-6802

SERVE: Norfolk Southern Corporation
c/o Roger A. Petersen, Registered Agent
Three Commercial Place
Norfolk, VA 23510-2191

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT
TO VIRGINIA CODE §§ 8.01-184, 8.01-187 AND 25.1-420

NOW COMES the Complainant, David W. Jones (hereinafter referred to as
“Owner”), by counsel, and for and in support of his inverse condemnation Complaint for
Declaratory Judgment Pursuant to Virginia Code §§ 8.01-184, 8.01-187 and 25.1-420, and
for his Common Law Breach of Article I Section 11 of the Virginia Constitution, states the
following in support of these complaints:

1. The Complainant, Owner, owns and resides on the property located on

Janney Lane.




2. At all times material herein, Owner has resided at 3624 Janney Lane as his
home.

3 The Respondent, Appalachian Power Company (hereinafter referred to as
“APCO”) is a public service corporation organized under the laws of the Commonwealth of
Virginia. The legislature has delegated to APCO the power of eminent domain under the
supervision of the State Corporation Commissioner (hereinafter referred to as the “SCC”).
APPCO is a public utility subject to the regulation of the Virginia State Corporation

Commission under Title 56 of the Code of Virginia.

4. The Respondent, Norfolk Southern Corporation (hereinafter referred to as
“Norfolk Southern™) is a public service corporation organized under the laws of the

Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of

eminent domain.
5. On March 27, 2009, the SCC issued an Order granting APCO a
Certificate of Public Convenience and Necessity Number the same authorizing APCO to

construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric

transmission lines in Roanoke County, Virginia.

6. Pursuant to this Order, the SCC has determined that the transmission lines

are for the public use.

7. Starting in mid-2009, APCO constructed and placed the towers and
transmission lines on land abutting and in proximity to Owner’s property. The towers and
transmission lines are in view of Owner’s property, and Owner’s home is almost within the

fall zone of the towers and transmission lines.



8. The electrical transmission towers are at such a height that Owner
cannot buffer his home from its blighting effects, which include obstructing the view from
the property and emitting electromagnetic waves that penetrate the property. As part of its
project, APCO removed dense old growth hardwood stands of trees between the railroad
operation of Norfolk Southern and Owner’s home.

9. Owner’s property as a whole suffered and suffers a diminution in value as a
result of the electrical transmission project. Owner built his home on the property under the
before market conditions; now, after the project’s construction, the property is not as
suitable for this highest and best use. After construction of the towers and transmission
lines, the market now has strong negative resistance to using this property as a residence.
As a result of this project, Owner’s property is less valuable, marketable ahd desirable.

10.  APCO’s towers and transmission lines, built in close proximity of Owner’s
home, has damaged Owner’s property,‘d.nd APCO has breached and violated Article I,
Section 11 of the Constitution of Virginia.

11.  Before damaging and/or taking Owner’s property, APCO failed to
engage in lawful condemnation procedures to allow Owner to receive just compensation for
the damage and/or taking that APCO’s project caused to his property within the meaning of
Article I, Section 11 of the Constitution of Virginia.

12.  The electrical transmission towers and lines have a blighting influence on
Owner’s property. The transmission Iipes and towers constitute a nuisance maintained by a
private corporation with the power of eminent domain, which is damage within the meaning

of Article I, Section 11 of the Constitution of Virginia.



13.  Norfolk Southern operates a rail line on land adjoining the land on which
APCO’s transmission line and towers are located and in close proximity of Owner’s home.

14.  The land APCO’s transmission lines and towers are on is located between
Norfolk Southern’s rail line and Owner’s property. APCO cleared the land its transmission
lines and towers are located on as part of the building and/or construction process. Part of
the clearing process included cutting down and uprooting trees that insulated Owner’s home
from the damaging effects of Norfolk Southern’s public use of property for its rail
operations, which includes transporting large quantities of coal. With the trees gone, the rail
line operation generates and disburses: coal dust that now trespasses on Owner’s property,
vibrations that now shake Owner’s home, noise that now enters Owner’s home substantially
interfering with its use as a home, and other deleterious effects on Owner’s home.

15.  Since APCO cleared the land to build its towers and transmission lines,
Owner’s property has been and is substantially damaged by the operation of Norfolk
Southern’s rail line. Owner’s property has experienced noise and vibration as well as the
discharge of smoke, dust, dirt, and other particulates from the rail line onto Owner’s
property.

16.  The operation of Norfolk Southern’s rail line now constitutes a nuisance. The
noise, vibration, and discharges have damaged Owner’s property and decreased its market
value. The property of the Owner is less valuable, marketable and desirable.

17.  The operation of Norfolk Southern’s rail line is a public use. The damages to
Owner’s property are damages caused pursuant to a public use.

18.  Before damaging and/or taking Owner’s property, Norfolk Southern failed to

engage in lawful condemnation procedures to allow Owner to receive just compensation for



the damage and/or taking that the rail line caused to his property within the meaning of
Article I, Section 11 of the Constitution of Virginia.

WHEREFORE, the Owner respectfully prays this Court enter an Order declaring that
APCO and Norfolk Southern have taken and/or damaged the property of the Owner within
the meaning of Article I, Section 11 of the Constitution of Virginia without paying just
compensation; that pursuant to Virginia Code § 8.01-187, as amended, a condemnation
commission of commissioners be empaneled for the purposes of determining and awarding
just compensation; that attorney’s fees, costs and expert fees, and other disbursement and
expenses be awarded pursuant to Virginia Code § 25.1-420, as amended; and that the Owner
may have such other and further relief as the nature of this case may require.

DAVID W. JONES

- Counsel

C. Richard Cranwell

VSB #3347

CRANWELL, MOORE & EMICK, P.L.C.
P.O. Box 11804

Roanoke, VA 24022

Telephone: (540) 344-1000

Facsimile: (540-344-1000

Henry E. Howell, 111

VSB #22274

Benjamin L. Perdue

VSB #80791

THE EMINENT DOMAIN LITIGATION GROUP, P.L.C.
One East Plume Street

Norfolk, VA 23510

Telephone: (757) 446-9999

Facsimile: (757) 446-9008



VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE

RICHARD SCHILLING
and
BARBARA SCHILLING,

Complainants,

Case No.: CC////01/7

v.

APPALACHIAN POWER COMPANY

and

NORFOLK SOUTHERN CORPORATION,
Respondents.

SERVE: Appalachian Power Company
c/o CT Corporation System, Registered Agent

4701 Cox Road, Suite 301
Glen Allen, VA 23060-6802

SERVE: Norfolk Southern Corporation
c/o Roger A. Petersen, Registered Agent
Three Commercial Place
Norfolk, VA 23510-2191

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT
TO VIRGINIA CODE §§ 8.01-184, 8.01-187 AND 25.1-420

NOW COME the Complainants, Richard Schilling and Barbara Schilling
(hereinafter “Owners™), by counsel, and for and in support of their inverse condemnation
Complaint for Declaratory Judgment Pursuant to Virginia Code §§ 8.01-184, 8.01-187 and
25.1-420, and for their Common Law Breach of Article I Section 11 of the Virginia
Constitution, state the following in support of these complaints:

1. The Complainants, Richard Schilling and Barbara Schilling, own and reside

on the property located on Janney Lane.



2 At all times material herein, the Owners have resided at 3634 Janney Lane as
their home.

3 The Respondent, Appalachian Power Company (hereinafter referred to as
“APCO”) is a public service corporation organized under the laws of the Commonwealth of
Virginia. The legislature has delegated to APCO the power of eminent domain under the
supervision of the State Corporation Commissioner (hereinafter referred to as the “SCC»).
APPCO is a public utility subject to the regulation of the Virginia State Corporation
Commission under Title 56 of the Code of Virginia.

4. The Respondent, Norfolk Southern Corporation (hereinafter referred to as
“Norfolk Southern™) is a public service corporation organized under the laws of the
Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of
eminent domain.

5. On March 27, 2009, the SCC issued an Order granting APCO a
Certificate of Public Convenience and Necessity Number the same authorizing APCO to
construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric

transmission lines in Roanoke County, Virginia.

6. Pursuant to this Order, the SCC has determined that the transmission lines
are for the public use.

7. Starting mid-2009, APCO constructed and placed the towers and
transmission lines on land abutting and in proximity to the Owners’ property. The towers
and transmission lines are in view of the Owners’ property, and the Owners’ home is almost

within the fall zone of the towers and transmission lines.

8. The electrical transmission towers are at such a height that the Owners



cannot buffer their home from its blighting effects, which include obstructing the view from
the property and emitting electromagnetic waves that penetrate the property. As part of its

project, APCO removed dense old growth hardwood stands of trees between the railroad

operation of Norfolk Southern and the Owners’ home.

9. The Owners’ property as a whole suffered and suffers a diminution in value
as a result of the electrical transmission project. The Owners built their home on the
property under the before market conditions; now, after the project’s construction, the
property is not as suitable for this highest and best use. After construction of the towers and
transmission lines, the market now has strong negative resistance to using this property as a
residence. As a result of this project, the Owners’ property is less valuable, marketable and
desirable.

10.  APCO’s towers and transmission lines, built in close proximity of Owners’
home, has damaged theOwners’ property, and APCO has breached and violated Article I,
Section 11 of the Constitution of Virginia.

11.  Before damaging and/or taking the Owners’ property, APCO failed to
engage in lawful condemnation procedures to allow the Owners to receive just
compensation for the damage and/or taking that APCO’s project caused to their property

within the meaning of Article I, Section 11 of the Constitution of Virginia.

12.  The electrical transmission towers and lines have a blighting influence onthe
Owners’ property. The transmission lines and towers constitute a nuisance maintained by a
private corporation with the power of eminent domain, which is damage within the meaning

of Article I, Section 11 of the Constitution of Virginia.



13.  Norfolk Southern operates a rail line on land adjoining the land on which

APCQ’s transmission line and towers are located and in close proximity of the Owners’

home.

14.  The land APCO’s transmission lines and towers are on is located between
Norfolk Southern’s rail line and Owners” property. APCO cleared the land its transmission
lines and towers are located on as part of the building and/or construction process. Part of
the clearing process included cutting down and uprooting trees that insulated the Owners’
home from the damaging effects of Norfolk Southern’s public use of property for its rail
'operations, which includes transporting large quantities of coal. With the trees gone, the rail
line operation generates and disburses: coal dust that now trespasses on the Owners’
property, vibrations that now shake the Owners’home, noise that now enters the Owners’
home substantially interfering with its use as a home, and other deleterious effects on the
Owners’ home.

15.  Since APCO cleared the land to build its towers and transmission lines, the
Owners’property has been and is substantially damaged by the operation of Norfolk
Southern’s rail line. The Owners’ property has experienced noise and vibration as well as
the discharge of smoke, dust, dirt, and other particulates from the rail line onto the Owners’
property.

16.  The operation of Norfolk Southern’s rail line now constitutes a nuisance. The
noise, vibration, and discharges have damaged the Owners’ property and decreased its
market value. The property of the Owners is less valuable, marketable and desirable.

17.  The operation of Norfolk Southern’s rail line is a public use. The damages to

the Owners’ property are damages caused pursuant to a public use.



18.  Before damaging and/or taking the Owners’ property, Norfolk Southern
failed to engage in lawful condemnation procedures to allow the Owners to receive just
compensation for the damage and/or taking that the rail line caused to their property within
the meaning of Article I, Section 11 of the Constitution of Virginia.

WHEREFORE, the Owners respectfully prays this Court enter an Order declaring
that APCO and Norfolk Southern have taken and/or damaged the property of the Owners
within the meaning of Article I, Section 11 of the Constitution of Virginia without paying
just compensation; that pursuant to Virginia Code § 8.01-187, as amended, a condemnation
commission of commissioners be empaneled for the purposes of determining and awarding
just compensation; that attorney’s fees, costs and expert fees, and other disbursement and
expenses be awarded pursuant to Virginia Code § 25.1-420, as amended; and that the
Owners may have such other and further relief as the nature of this case may require.

RICHARD SCHILLING
BARBARA SCHILLING

By:@%{%@

" Counsel

C. Richard Cranwell

VSB #3347

CRANWELL, MOORE & EMICK, P.L.C.
P.O. Box 11804

Roanoke, VA 24022

Telephone: (540) 344-1000

Facsimile: (540) 344-7073

Henry E. Howell, 111

VSB #22274

Benjamin L. Perdue

VSB #80791

THE EMINENT DOMAIN LITIGATION GROUP, P.L.C.
One East Plume Street

Norfolk, VA 23510

Telephone: (757) 446-9999

Facsimile: (757) 446-9008



VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE

SANDRA ATKINS,

Complainant,

Case No.: Clll- {()l{g

V.

APPALACHIAN POWER COMPANY

and

NORFOLK SOUTHERN CORPORATION,

Respondents.

SERVE: Appalachian Power Company
c/o CT Corporation System, Registered Agent
4701 Cox Road, Suite 301
Glen Allen, VA 23060-6802

SERVE: Norfolk Southern Corporation
¢/o Roger A. Petersen, Registered Agent

Three Commercial Place
Norfolk, VA 23510-2191

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT
TO VIRGINIA CODE §§ 8.01-184, 8.01-187 AND 25.1-420

NOW COMES the Complainant, Sandra Atkins (hereinafter “Owner”), by counsel,
and for and in support of her inverse condemnation Complaint for Declaratory Judgment
Pursuant to Virginia Code §§ 8.01-184, 8.01-187 and 25.1-420, and for her Common Law

Breach of Article I Section 11 of the Virginia Constitution, states the following in support of

these complaints:

1. The Complainant, Owner, owns and resides on the property located on

Janney Lane.



2. At all times material herein, Owner has resided at 3628 Janney Lane as her

home.

3 The Respondent, Appalachian Power Company (hereinafter referred to as
“APCO”) is a public service corporation organized under the laws of the Commonwealth of
Virginia. The legislature has delegated to APCO the power of eminent domain under the
supervision of the State Corporation Commissioner (hereinafter referred to as the “SCC”).
APPCO is a public utility subject to the regulation of the Virginia State Corporation
Commission under Title 56 of the Code of Virginia.

4. The Respondent, Norfolk Southern Corporation (hereinafter referred to as
“Norfolk Southern™) is a public service corporation organized under the laws of the
Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of
eminent domain. 7

5. On March 27, 2009, the SCC issued an Order granting APCO a
Certificate of Public Convenience and Necessity Number the same authorizing APCO to
construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric

transmission lines in Roanoke County, Virginia.

6. Pursuant to this Order, the SCC has determined that the transmission lines

are for the public use.
7. Starting in mid-2009, APCO constructed and placed the towers and
transmission lines on land abutting and in proximity to Owner’s property. The towers and

transmission lines are in view of Owner’s property, and Owner’s home is almost within the

fall zone of the towers and transmission lines.



8. The electrical transmission towers are at such a height that Owner
cannot buffer her home from its blighting effects, which include obstructing the view from
the property and emitting electromagnetic waves that penetrate the property. As part of its
project, APCO removed dense old growth hardwood stands of trees between the railroad

operation of Norfolk Southern and Owner’s home.

9. Owner’s property as a whole suffered and suffers a diminution in value as a
result of the electrical transmission project. Owner built her home on the property under the
before market conditions; now, after the project’s construction, the property is not as
suitable for this highest and best use. After construction of the towers and transmission
lines, the market now has strong negative resistance to using this property as a residence.
As a result of this project, Owner’s property is less valuable, marketable and desirable.

10. APCOQ’s towers and transmission lines, built in close proximity of Owner’s
home, has damaged Owner’s property, and APCO has breached and violated Article I,
Section 11 of the Constitution of Virginia.

11.  Before damaging and/or taking Owner’s property, APCO failed to
engage in lawful condemnation procedures to allow Owner to receive just compensation for
the damage and/or taking that APCO’s project caused to his property within the meaning of
Article I, Section 11 of the Constitution of Virginia.

12.  The electrical transmission towers and lines have a blighting influence on
Owner’s property. The transmission lines and towers constitute a nuisance maintained by a
private cprporation with the power of eminent domain, which is damage within the meaning

of Article I, Section 11 of the Constitution of Virginia.



13.  Norfolk Southern operates a rail line on land adjoining the land on which
APCO’s transmission line and towers are located and in close proximity of Owner’s home.

14.  The land APCQO’s transmission lines aﬁd towers are on is located between
Norfolk Southern’s rail line and Owner’s property. APCO cleared the land its transmission
lines and towers are located on as part of the building and/or construction process. Part of
the clearing process included cutting down and uprooting trees that insulated Owner’s home
from the damaging effects of Norfolk Southern’s public use of property for its rail
operations, which includes transporting large quantities of coal. With the trees gone, the rail
line operation generates and disburses: coal dust that now trespasses on Owner’s property,
vibrations that now shake Owner’s home, noise that now enters Owner’s home substantially
interfering with its use as a home, and other deleterious effects on Owner’s home.

15. Since APCO cleared the land to build its towers and transmission lines,
Owner’s property has been and is substantially damaged by the operation of Norfolk
Southern’s rail line. Owner’s property has experienced noise and vibration as well as the
discharge of smoke, dust, dirt, and other particulates from the rail line onto Owner’s
property.

16.  The operation of Norfolk Southern’s rail line now constitutes a nuisance. The
noise, vibration, and discharges have damaged Owner’s property and decreased its market
value. The property of the Owner is less valuable, marketable and desirable.

17.  The operation of Norfolk Southern’s rail line is a public use. The damages to
Owner’s property are damages caused pursuant to a public use.

18.  Before damaging and/or taking Owner’s property, Norfolk Southern failed to

engage in lawful condemnation procedures to allow Owner to receive just compensation for



the damage and/or taking that the rail line caused to her property within the meaning of
Article I, Section 11 of the Constitution of Virginia.

WHEREFORE, the Owner respectfully prays this Court enter an Order declaring that
APCO and Norfolk Southern have taken and/or damaged the property of the Owner within
the meaning of Article I, Section 11 of the Constitution of Virginia without paying just
compensation; that pursuant to Virginia Code § 8.01-187, as amended, a condemnation
commission of commissioners be empaneled for the purposes of determining and awarding
just compensation; that attorney’s fees, costs and expert fees, and other disbursement and
expenses be awarded pursuant to Virginia Code § 25.1-420, as amended; and that the Owner

may have such other and further relief as the nature of this case may require.

SANDRA ATKINS

Counsel

C. Richard Cranwell

VSB #3347

CRANWELL, MOORE & EMICK, P.L.C.
P.O.Box 11804

Roanoke, VA 24022

Telephone: (540) 344-1000

Facsimile: (540) 344-7073

Henry E. Howell, III

VSB #22274

Benjamin L. Perdue

VSB #80791

THE EMINENT DOMAIN LITIGATION GROUP, P.L.C.
One East Plume Street

Norfolk, VA 23510

Telephone: (757) 446-9999

Facsimile: (757) 446-9008



VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE

NANCY DOYLE
and
SUSAN DOYLE,

Complainants,

Case No.: C—L\ \"\bq q

V.

APPALACHIAN POWER COMPANY

and

NORFOLK SOUTHERN CORPORATION,
Respondents.

SERVE: Appalachian Power Company
c/o CT Corporation System, Registered Agent
4701 Cox Road, Suite 301
Glen Allen, VA 23060-6802

SERVE: Norfolk Southern Corporation
c/o Roger A. Petersen, Registered Agent
Three Commercial Place
Norfolk, VA 23510-2191

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT
TO VIRGINIA CODE §§ 8.01-184, 8.01-187 AND 25.1-420

NOW COME the Complainants, Nancy Doyle and Susan Doyle (hereinafter
“Owners”), by counsel, and for and in support of their inverse condemnation Complaint for
Declaratory Judgment Pursuant to Virginia Code §§ 8.01-184, 8.01-187 and 25.1-420, and
for their Common Law Breach of Article I Section 11 of the Virginia Constitution, state the
following in support of these complé{nts:

1. The Complainants, Nancy Doyle and Susan Doyle, own and reside on

the property located on Janney Lane.



2 At all times material herein, the Owners have resided at 3706 Janney Lane as
their home.

3 The Respondent, Appalachian Power Company (hereinafter referred to as
“APCO?) is a public service corporation organized under the laws of the Commonwealth of
Virginia. The legislature has delegated to APCO the power of eminent domain under the
supervision of the State Corporation Commissioner (hereinafter referred 1o as the “SCC”).
APPCO is a public utility subject to the regulation of the Virginia State Corporation
Commission under Title 56 of the Code of Virginia.

4, The Respondent, Norfolk Southern Corporation (hereinafter referred to as
“Norfolk Southern”) is a public service corporation organized under the laws of the
Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of
eminent domain.

5. On March 27, 2009, the SCC issued an Order granting APCO a
Certificate of Public Convenience and Necessity Number the same authorizing APCO to
construct and operate a new electric sﬁbstation and 1.4 miles of 138 kilovolt (kV) electric

transmission lines in Roanoke County, Virginia.

6. Pursuant to this Order, the SCC has determined that the transmission lines
are for the public use.

7. Starting in mid-2009, APCO constructed and placed the towers and
transmission lines on land abutting and in proximity to the Owners’ property. The towers
and transmission lines are in view of the Owners’ property, and the Owners’ home is almost

within the fall zone of the towers and transmission lines.



S. 'ihe electrical transmission towers are at such a height that the Owners
cannot buffer their home from its blighting effects, which include obstructing the view from
the property and emitting electromagnetic waves that penetrate the property. As part of its
project, APCO removed dense old growth hardwood stands of trees between the railroad

operation of Norfolk Southern and the Owners’ home.

9. The Owners’ property as a whole suffered and suffers a diminution in value
as a result of the electrical transmission project. The Owners built their home on the
property under the before market conditions; now, after the project’s construction, the
property is not as suitable for this highest and best use. After construction of the towers and
transmission lines, the market now has strong negative resistance to using this property as a

residence. As a result of this project, the Owners’ property is less valuable, marketable and

desirable.

10.  APCO’s towers and transmission lines, built in close proximity of Owners’
home, has damaged theOwners’ property, and APCO has breached and violated Article I,

Section 11 of the Constitution of Virginia.

11.  Before damaging and/or taking the Owners’ property, APCO failed to

engage in lawful condemnation procedures to allow the Owners to receive just

compensation for the damage and/or taking that APCO’s project caused to their property

within the meaning of Article I, Section 11 of the Constitution of Virginia.

12.  The electrical transmission towers and lines have a blighting influence onthe
Owners’ property. The transmission lines and towers constitute a nuisance maintained by a
private corporation with the power of eminent domain, which is damage within the meaning

of Article I, Section 11 of the Constitution of Virginia.



13.  Norfolk Southern operates a rail line on land adjoining the land on which
APCO’s transmission line and towers are located and in close proximity of the Owners’
home.

14.  The land APCO’s transmission lines and towers are on is located between
Norfolk Southern’s rail line and Owners’ property. APCO cleared the land its transmission
lines and towers are located on as part of the building and/or construction process. Part of
the clearing process included cutting down and uprooting trees that insulated the Owners’
home from the damaging effects of Norfolk Southern’s public use of property for its rail
operations, which includes trénsponing large quantities of coal. With the trees gone, the rail
line operation generates and disburses: coal dust that now trespasses on the Owners’
property, vibrations that now shake the Owners’home, noise that now enters the Owners’
home substantially interfering with its use as a home, and other deleterious effects on the
Owners’ home.

15. Since APCO cleared the land to build its towers and transmission lines, the
Owners’property has been and is substantially damaged by the operation of Norfolk
Southern’s rail line. The Owners’ property has experienced noise and vibration as well as
the discharge of smoke, dust, dirt, and other particulates from the rail line onto the Owners’
property.

16.  The operation of Norfolk Southern’s rail line now constitutes a nuisance. The
noise, vibration, and discharges have daxﬁaged the Owners’ property and decreased its
market value. The property of the Owners is less valuable, marketable and desirable.

17.  The operation of Norfolk Southern’s rail line is a public use. The damages to

the Owners’ property are damages caused pursuant to a public use.



18.  Before damaging and/or taking the Owners’ property, Norfolk Southern
failed to engage in lawful condemnation procedures to allow the Owners to receive just
compensation for the damage and/or taking that the rail line caused to their property within
the meaning of Article I, Section 11 of the Constitution of Virginia.

WHEREFORE, the Owners respectfully prays this Court enter an Order declaring
that APCO and Norfolk Southern have taken and/or damaged the property of the Owners
within the meaning of Article I, Section 11 of the Constitution of Virginia without paying
just compensation; that pursuant to Virginia Code § 8.01-187, as amended, a condemnation
commission of commissioners be empaneled for the purposes of determining and awarding
just compensation; that attorney’s fees, costs and expert fees, and other disbursement and
expenses be awarded pursuant to Virginia Code § 25.1-420, as amended; and that the
Owners may have such other and fufther relief as the nature of this case may require.

NANCY DOYLE
By: .

“Counsel

C. Richard Cranwell

VSB #3347 ;

CRANWELL, MOORE & EMICK, P.L.C.
P.O. Box 11804

Roanoke, VA 24022

Telephone: (540) 344-1000

Facsimile: (540) 344-7073

Henry E. Howell, 111

VSB #22274

Benjamin L. Perdue

VSB #80791

THE EMINENT DOMAIN LITIGATION GROUP, P.L.C.
One East Plume Street

Norfolk, VA 23510

Telephone: (757) 446-9999

Facsimile: (757) 446-9008



VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE

ROY A. RICHARDSON,

Complainant,

V. Case No.: CL/\ \ ”\ qu

APPALACHIAN POWER COMPANY

and
NORFOLK SOUTHERN CORPORATION,

Respondents.

SERVE: Appalachian Power Company
c/o CT Corporation System, Registered Agent
4701 Cox Road, Suite 301
Glen Allen, VA 23060-6802 .

SERVE: Norfolk Southern Corporation
c/o Roger A. Petersen, Registered Agent
Three Commercial Place
Norfolk, VA 23510-2191

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT
TO VIRGINIA CODE §8§ 8.01-184, 8.01-187 AND 25.1-420

NOW COMES the Complainant, Roy A. Richardson (hereinafter referred to as
“Owner”), by counsel, and for and in support of his inverse condemnation Complaint for
Declaratory Judgment Pursuant to Virginia Code §§ 8.01-184, 8.01-187 and 25.1-420, and
for his Common Law Breach of Article I Section 11 of the Virginia Constitution, states the

following in support of these complaints:

1. The Complainant, Owner, owns and resides on the property located on

Janney Lane.



2. At all times material herein, Owner has resided at 3918 Janney Lane as his
home.

3 The Respondent, Appalachian Power Company (hereinafter referred to as
“APCO”) is a public service corporation organized under the laws of the Commonwealth of
Virginia. The legislature has delegated to APCO the power of eminent domain under the
supervision of the State Corporation Commissioner (hereinafter referred to as the “SCC”).
APPCO is a public utility subject to the regulation of the Virginia State Corporation
Commission under Title 56 of the Code of Virginia.

4. The Respondent, Norfolk Southern Corporation (hereinafter referred to as
“Norfolk Southern™) is a public service corporation organized under the laws of the
Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of
eminent domain. |

5. On March 27, 2009, the SCC issued an Order granting APCO a
Certificate of Public Convenience and Necessity Number the same authorizing APCO to
construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric
transmission lines in Roanoke County, Virginia.

6. Pursuant to this Order, the SCC has determined that the transmission lines
are for the public use.

7. Starting in mid-2009, APCO constructed and placed the towers and
transmission lines on land abutting and in proximity to Owner’s property. The towers and
transmission lines are in view of Owner’s property, and Owner’s home is almost within the

fall zone of the towers and transmission lines.



8. The electrical transmission towers are at such a height that Owner
cannot buffer his home from its blighting effects, which include obstructing the view from
the property and emitting electromagnetic waves that penetrate the property. As part of its
project, APCO removed dense old growth hardwood stands of trees between the railroad
operation of Norfolk Southern and Owner’s home.

9. Owner’s property as a whole suffered and suffers a diminution in value as a
result of the electrical transmission project. Owner built his home on the property under the
before market conditions; now, after the project’s construction, the property is not as
suitable for this highest and best use. After construction of the towers and transmission
lines, the market now has strong negative resistance to using this property as a residence.
As a result of this project, Owner’s property is less valuable, marketable and desirable.

10. APCO’s towers and transmission lines, built in close proximity of Owner’s
home, has damaged Owner’s property, and APCO has breached and violated Article 1,
Section 11 of the Constitution of Virginia.

11.  Before damaging and/or taking Owner’s property, APCO failed to
engage in Jawful condemnation procedures to allow Owner to receive just compensation for
the damage and/or taking that APCO’s project~caused to his property within the meaning of
Article I, Section 11 of the Constitution of Virginia.

12.  The electrical transmission towers and lines have a blighting influence on
Owner’s property. The transmission lines and towers constitute a nuisance maintained by a
private corporation with the power of eminent domain, which is damage within the meaning

of Article I, Section 11 of the Constitution of Virginia.



13.  Norfolk Southern operates a rail line on land adjoining the land on which
APCO’s transmission line and towers are located and in close proximity of Owner’s home.

14.  The land APCO’s transmission lines and towers are on is located between
Norfolk Southern’s rail line and Owner’s ﬁroperty. APCO cleared the land its transmission
lines and towers are located on as part of the building and/or construction process. Part of
the clearing process included cutting down and uprooting trees that insulated Owner’s home
from the damaging effects of Norfolk Southern’s public use of property for its rail
operations, which includes transporting large quantities of coal. With the trees gone, the rail
line operation generates and disburses: coal dust that now trespasses on Owner’s property,
vibrations that now shake Owner’s home, noise that now enters Owner’s home substantially
interfering with its use as a home, and other deleterious effects on Owner’s home.

15.  Since APCO cleared the land to build its towers and transmission lines,
Owner’s property has been and is substantially damaged by the operation of Norfolk
Southern’s rail line. Owner’s property has experienced noise and vibration as well as the
discharge of smoke, dust, dirt, and other particulates from the rail line onto Owner’s
property.

16.  The operation of Norfolk Southern’s rail line now constitutes a nuisance. The
noise, vibration, and discharges have damaged Owner’s property and decreased its market

“value. The property of the Owner is less valuable, marketable and desirable.

17.  The operation of Norfolk Southern’s rail line is a public use. The damages to
Owner’s property are damages caused pursuant to a public use.

18.  Before damaging and/or taking Owner’s property, Norfolk Southern failed to

engage in Jawful condemnation procedures to allow Owner to receive just compensation for



the damage and/or taking that the rail line caused to his property within the meaning of
Article I, Section 11 of the Constitution of Virginia.

WHEREFORE, the Owner respectfully prays this Court enter an Order declaring that
APCO and Norfolk Southern have taken and/or damaged the property of the Owner within
the meaning of Article I, Section 11 of the Constitution of Virginia without paying just
compensation; that pursuant to Virginia Code § 8.01-187, as amended, a condemnation
commission of commissioners be empaneled for the purposes of determining and awarding
just compensation; that attorney’s fees, costs and expert fees, and other disbursement and
expenses be awarded pursuant to Virginia Code § 25.1-420, as amended; and that the Owner
may have such other and further relief as the nature of this case may require.

ROY A. RICHARDSON

By:J/\é/

Counsel ~—

C. Richard Cranwell

VSB #3347

CRANWELL, MOORE & EMICK, P.L.C.
P.O. Box 11804

Roanoke, VA 24022

Telephone: (540) 344-1000

Facsimile: (540-344-7073

Henry E. Howell, 111

VSB #22274

Benjamin L. Perdue

VSB #80791

THE EMINENT DOMAIN LITIGATION GROUP, P.L.C.
One East Plume Street

Norfolk, VA 23510

Telephone: (757) 446-9999

Facsimile: (757) 446-9008



VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE
KATHERINE A. DURHAM,
Complainant,

Case No.: CL/\ \"“{ Gq q

V.

APPALACHIAN POWER COMPANY

and
NORFOLK SOUTHERN CORPORATION,

Respondents.

SERVE: Appalachian Power Company
c/o CT Corporation System, Registered Agent
4701 Cox Road, Suite 301
Glen Allen, VA 23060-6802

SERVE: Norfolk Southern Corporation
c/o Roger A. Petersen, Registered Agent
Three Commercial Place
Norfolk, VA 23510-2191

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT
TO VIRGINIA CODE §§ 8.01-184, 8.01-187 AND 25.1-420

NOW COMES the Complainant, Katherine A. Durham (hereinafter referred to as
“Owner”), by counsel, and for and in support of her inverse condemnation Complaint for
Declaratory Judgment Pursuant to Virginia Code §§ 8.01-184, 8.01-187 and 25.1-420, and
for her Common Law Breach of Article ] Section 11 of the Virginia Constitution, states the
following in support of these complaints:

1. The Complainant, Owner, owns and resides on the property located on

Adair Circle, SW.



2. At all times material herein, Owner has resided at 3918 Adair Circle, SW as

her home.

3 The Respondent, Appalachian Power Company (hereinafter referred to as
“APCO”) is a public service corporation organized under the laws of the Commonwealth of
Virginia. The legislature has delegated to APCO the power of eminent domain under the
supervision of the State Corporation Commissioner (hereinafter referred to as the “SCC”).
APPCO is a public utility subject to the regulation of the Virginia State Corporation
Commission under Title 56 of the Code of Virginia.

4. The Respondent, Norfolk Southern Corporation (hereinafter referred to as
“Norfolk Southern”) is a public service corporation organized under the laws of the
Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of
eminent domain.

5. On March 27, 2009, the SCC issued an Order granting APCO a
Certificate of Public Convenience and Necessity Number the same authorizing APCO to
construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric
transmission lines in Roanoke County, Virginia.

6. Pursuant to this Order, the SCC has determined that the transmission lines
are for the public use.

7. Starting in mid-2009, APCO constructed and placed the towers and
transmission lines on land abutting and in proximity to Owner’s property. The towers and
transmission lines are in view of Owner’s property, and Owner’s home is almost within the

fall zone of the towers and transmission lines.



8. The electrical transmission towers are at such a height that Owner
cannot buffer her home from its blighting effects, which include obstructing the view from
the property and emitting electromagnetic waves that penetrate the property. As part of its
project, APCO removed dense old growth hardwood stands of trees between the railroad
operation of Norfolk Southern and Owner’s home.

9. Owner’s property as a whole suffered and suffers a diminution in value as a
result of the electrical transmission project. Owner built her home on the property under the
before market conditions; now, after the project’s construction, the property is not as
suitable for this highest and best use. After construction of the towers and transmission
lines, the market now has strong negative resistance to using this property as a residence.
As a result of this project, Owner’s property is less valuable, marketable and desirable.

10.  APCO’s towers and transmission lines, built in close proximity of Owner’s
home, has damaged Owner’s property, and APCO has breached and violated Article I,
Section 11 of the Constitution of Virginia.

11.  Before damaging and/or taking Owner’s property, APCO failed to
engage in lawful condemnation procedures to allow Owner to receive just compensation for
the damage and/or taking that APCO’s project caused to her property within the meaning of
Article I, Section 11 of the Constitution of Virginia.

12.  The electrical transmission towers and lines have a blighting influence on
Owner’s property. The transmission lines and towers constitute a nuisance maintained by a
private corporation with the power of eminent domain, which is damage within the meaning

of Article I, Section 11 of the Constitution of Virginia.



13.  Norfolk Southern operates a rail line on land adjoining the land on which
APCO’s transmission line and towers are located and in close proximity of Owner’s home.

14.  The land APCO’s transmission lines and towers are on is located between
Norfolk Southern’s rail line and Owner’s property. APCO cleared the land its transmission
lines and towers are located on as part of the building and/or construction process. Part of
the clearing process included cutting down and uprooting trees that insulated Owner’s home
from the damaging effects of Norfolk Southern’s public use of property for its rail
operations, which includes transporting large quantities of coal. With the trees gone, the rail
line operation generates and disburses: coal dust that now trespasses on Owner’s property,
vibrations that now shake Owner’s home, noise that now enters Owner’s home substantially
interfering with its use as a home, and other deleterious effects on Owner’s home.

15. Since APCO cleared the land to build its towers and transmission lines,
Owner’s property has been and is substantially damaged by the operétion of Norfolk
Southern’s rail line. Owner’s property has experienced noise and vibration as well as the
discharge of smoke, dust, dirt, and other particulates from the rail line onto Owner’s
préperty.

16.  The operation of Norfolk Southern’s rail line now constitutes a nuisance. The
noise, vibration, and discharges have damaged Owner’s property and decreased its market
value. The property of the Owner is less valuable, marketable and desirable.

17.  The operation of Norfolk Southern’s rail line is a public use. The damages to
Owner’s property are damages caused pursuant to a public use.

18.  Before damaging and/or taking Owner’s property, Norfolk Southern failed to

engage in lawful condemnation procedures to allow Owner to receive just compensation for



the damage and/or taking that the rail line caused to his property within the meaning of
Article I, Section 11 of the Constitution of Virginia.

WHEREFORE, the Owner respectfully prays this Court enter an Order declaring that
APCO and Norfolk Southern have taken and/or damaged the property of the Owner within
the meaning of Article I, Section 11 of the Constitution of Virginia without paying just
compensation; that pursuant to Virginia Code § 8.01-187, as amended, a condemnation
commission of commissioners be empaneled for the purposes of determining and awarding
just compensation; that attorney’s fees, costs and expert fees, and other disbursement and
expenses be awarded pursuant to Virginia Code § 25.1-420, as amended; and that the Owner
may have such other and further relief as the nature of this case may require.

KATHERINE A. DURHAM

f Counsel

C. Richard Cranwell

VSB #3347

CRANWELL, MOORE & EMICK, P.L.C.
P.O. Box 11804

Roanoke, VA 24022

Telephone: (540) 344-1000

Facsimile: (540-344-7073

Henry E. Howell, III

VSB #22274

Benjamin L. Perdue

VSB #80791

THE EMINENT DOMAIN LITIGATION GROUP, P.L.C.
One East Plume Street

Norfolk, VA 23510

Telephone: (757) 446-9999

Facsimile: (757) 446-9008



VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE
LINDA R. LEFEVER,

Complainant,

V. Case No.: C L1 ~11 o0 -

APPALACHIAN POWER COMPANY
and
NORFOLK SOUTHERN CORPORATION,

Respondents.

SERVE: Appalachian Power Company
c/o CT Corporation System, Registered Agent
4701 Cox Road, Suite 301
Glen Allen, VA 23060-6802

SERVE: Norfolk Southern Corporation
c/o Roger A. Petersen, Registered Agent
Three Commercial Place
Norfolk, VA 23510-2191

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT
TO VIRGINIA CODE §§ 8.01-184, 8.01-187 AND 25.1-420

NOW COMES the Complainant, Linda R. LeFever (hereinafter referred to as
“Owner”), by counsel, and for and in support of her inverse condemnation Complaint for
Declaratory Judgment Pursuant to Virginia Code §§ 8.01-184, 8.01-187 and 25.1-420, and
for her Common Law Breach of Article I Section 11 of the Virginia Constitution, states the

following in support of these complaints:

1. The Complainant, Owner, owns and resides on the property located on

Janney Lane.



2. At all times material herein, Owner has resided at 3608 Janney Lane as her
home.

3 The Respondent, Appalachian Power Company (hereinafter referred to as
“APCO”) is a public service corporation organized under the laws of the Commonwealth of
Virginia. The legislature has delegated to APCO the power of eminent domain under the
supervision of the State Corporation Commissioner (hereinafter referred to as the “SCC”).
APPCO is a public utility subject to the regulation of the Virginia State Corporation
Commission under Title 56 of the Code of Virginia.

4. The Respondent, Norfolk Southern Corporation (hereinafter referred to as
“Norfolk Southern™) is a public service corporation organized under the laws of the
Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of
eminent domain.

5. On March 27, 2009, the SCC issued an Order granting APCO a
Certificate of Public Convenience and Necessity Number the same authorizing APCO to
construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric
transmission lines in Roanoke County, Virginia.

6. Pursuant to this Order, the SCC has determined that the transmission lines
are for the public use.

7. Starting in mid-2009, APCO constructed and placed the towers and
transmission lines on land abutting and in proximity to Owner’s property. The towers and
transmission lines are in view of Owner’s property, and Owner’s home is almost within the

fall zone of the towers and transmission lines.



8. The electrical transmission towers are at such a height that Owner
cannot buffer her home from its blighting effects, which include obstructing the view from
the property and emitting electromagnetic waves that penetrate the property. As part of its
project, APCO removed dense old growth hardwood stands of trees between the railroad
operation of Norfolk Southern and Owner’s home.

9. Owner’s property as a whole suffered and‘ suffers a diminution in value as a
result of the electrical transmission project. Owner built her home on the property under the
before market conditions; now, after the project’s construction, the property is not as
suitable for this highest and best use. After construction of the towers and transmission
lines, the market now has strong negative resistance to using this property as a residence.

As a result of this project, Owner’s property is less valuable, marketable and desirable.

10.  APCO’s towers and transmission lines, built in close proximity of Owner’s
home, has damaged Owner’s property, and APCO has breached and violated Article I,
Section 11 of the Constitution of Virginia.

11.  Before damaging and/or taking Owner’s property, APCO failed to
engage in Jawful condemnation procedures to allow Owner to receive just compensation for
the damage and/or taking that APCO’s project caused to her property within the meaning of
Article I, Section 11 of the Constitution of Virginia.

12.  The electrical transmission towers and lines have a blighting influence on
Owner’s property. The transmission lines and towers constitute a nuisance maintained by a
private corporation with the power of eminent domain, which is damage within the meaning

of Article I, Section 11 of the Constitution of Virginia.



13.  Norfolk Southemn operates a rail line on land adjoining the land on which
APCO’s transmission line and towers are located and in close proximity of Owner’s home.

14.  The land APCO’s transmission lines and towers are on is located between
Norfolk Southern’s rail line and Owner’s property. APCO cleared the land its transmission
lines and towers are located on as part of the building and/or construcfion process. Part of
the clearing process included cutting down and uprooting trees that insulated Owner’s home
from the damaging effects of Norfolk Southern’s public use of property for its rail
operations, which includes transporting large quantities of coal. With the trees gone, the rail
line operation generates and disburses: coal dust that now trespasses on Owner’s property,
vibrations that now shake Owner’s home, noise that now enters Owner’s home substantially
interfering with its use as a home, and other deleterious effects on Owner’s home.

15. Since APCO cleared the land to build its towers and transmission lines,
Owner’s property has been and is substantially damaged by the operation of Norfolk
Southern’s rail line. Owner’s property has experienced noise and vibration as well as the
discharge of smoke, dust, dirt, and other particulates from the rail line onto Owner’s
property.

16.  The operation of Norfolk Southern’s rail line now constitutes a nuisance. The
noise, vibration, and discharges have damaged Owner’s property and decreased its market
value, The property of the Owner is less valuable, marketable and desirable.

17.  The operation of Norfolk Southem’s rail line is a public use. The damages to
Owner’s property are damages caused pursuant to a public use.

18.  Before damaging and/or taking Owner’s property, Norfolk Southern failed to

engage in lawful condemnation procedures to allow Owner to receive just compensation for



the damage and/or taking that the rail line caused to his property within the meaning of
Article I, Section 11 of the Constitution of Virginia.

WHEREFORE, the Owner respectfully prays this Court enter an Order declaring that
APCO and Norfolk Southern have taken and/or damaged the property of the Owner within
the meaning of Article I, Section 11 of the Constitution of Virginia without paying just
compensation; that pursuant to Virginia Code § 8.01-187, as amended, a condemnation
commission of commissioners be empaneled for the purposes of determining and awarding
just compensation; that attorney’s fees, costs and expert fees, and other disbursement and
expenses be awarded pursuant to Virginia Code § 25.1-420, as amended; and that the Owner
may have such other and further relief as the nature of this case may require.

LINDA R. LEFEVER

By:

Counsel

C. Richard Cranwell

VSB #3347

CRANWELL, MOORE & EMICK, P.L.C.
P.O. Box 11804

Roanoke, VA 24022

Telephone: (540) 344-1000

Facsimile: (540-344-7073

Henry E. Howell, 111

VSB #22274

Benjamin L. Perdue

VSB #80791

THE EMINENT DOMAIN LITIGATION GROUP, P.L.C.
One East Plume Street

Norfolk, VA 23510

Telephone: (757) 446-9999

Facsimile: (757) 446-9008



VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE

JOSHUA WILKINSON,

Complainant,

v. Case No.: CU"‘HO(

APPALACHIAN POWER COMPANY

and
NORFOLK SOUTHERN CORPORATION,

Respondents.

SERVE: Appalachian Power Company
c¢/o CT Corporation System, Registered Agent
4701 Cox Road, Suite 301
Glen Allen, VA 23060-6802

SERVE: Norfolk Southern Corporation
c/o Roger A. Petersen, Registered Agent
Three Commercial Place
Norfolk, VA 23510-2191

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT
TO VIRGINIA CODE §§ 8.01-184, 8.01-187 AND 25.1-420

NOW COMES the Complainant, Joshua Wilkinson (hereinafter referred to as
“Owner”), by counsel, and for and in support of his inverse condemnation Complaint for
Declaratory Judgment Pursuant to Virginia Code §§ 8.01-184, 8.01-187 and 25.1-420, and
for his Common Law Breach of Article I Section 11 of the Virginia Constitution, states the
following in support of these complaints:

1. The Complainant, Owner, owns and rents the property located on

Janney Lane.



2. At all times material herein, Owner has resided at 3646 Janney Lane as his
home or has rented 3646 Janney Lane as a home.

3 The Respondent, Appalachian Power Company (hereinafter referred to as
“APCO”) is a public service corporation organized under the laws of the Commonwealth of
Virginia. The legislature has delegated to APCO the power of eminent domain under the
supervision of the State Corporation Commissioner (hereinafter referred to as the “SCC”).
APPCO is a public utility subject to the regulation of the Virginia State Corporation
Commission under Title 56 of the Code of Virginia.

4. The Respondent, Norfolk Southern Corporation (hereinafter referred to as
“Norfolk Southern”) is a public service corporation organized under the laws of the
Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of
eminent domain.

5. On March 27, 2009, the SCC issued an Order granting APCO a
Certificate of Public Convenience and Necessity Number the same authorizing APCO to
construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric
transmission lines in Roanoke County, Virginia.

6. Pursuant to this Order, the SCC has determined that the transmission lines
are for the public use.

7. Starting in mid-2009, APCO constructed and placed the towers and
transmission lines on land abutting and in proximity to Owner’s property. The towers and
transmission lines are in view of Owner’s property, and Owner’s home is almost within the

fall zone of the towers and transmission lines.



8. The electrical transmission towers are at such a height that Owner
cannot buffer his home from its blighting effects, which include obstructing the view from
the property and emitting electromagnetic waves that penetrate the property. As part of its
project, APCO removed dense old growth hardwood stands of trees between the railroad
operation of Norfolk Southern and Owner’s home.

9. Owner’s property as a whole suffered and suffers a diminution in value as a
result of the electrical transmission project. Owner built his home on the property under the
before market conditions; now, after the project’s construction, the property is not as
suitable for this highest and best use. After construction of the towers and transmission
lines, the market now has strong negative resistance to using this property as a residence.
As aresult of this project, Owner’s property is less valuable, marketable and desirable.

10.  APCO’s towers and transmission lines, built in close proximity of Owner’s
home, has damaged Owner’s property, and APCO has breached and violated Article I,
Section 11 of the Constitution of Virginia.

11.  Before damaging and/or taking Owner’s property, APCO failed to
engage in lawful condemnation procedures to allow Owner to receive just compensation for
the damage and/or taking that APCO’s project caused to his property within the meaning of
Article I, Section 11 of the Constitution of Virginia.

12. The electrical transmission towers and lines have a blighting influence on
Owner’s property. The transmission lines and towers constitute a nuisance maintained by a
private corporation with the power of eminent domain, which is damage within the meaning

of Article I, Section 11 of the Constitution of Virginia.



13.  Norfolk Southern operates a rail line on land adjoining the land on which
APCO’s transmission line and towers are located and in close proximity of Owner’s home.

14.  The land APCO’s transmission lines and towers are on is located between
Norfolk Southern’s rail line and Owner’s property. APCO cleared the land its transmission
lines and towers are located on as part of the building and/or construction process. Part of
the clearing process included cutting down and uprooting trees that insulated Owner’s home
from the damaging effects of Norfolk Southern’s public use of property for its rail
operations, which includes transporting large quantities of coal. With the trees gone, the rail
line operation generates and disburses: coal dust that now trespasses on Owner’s property,
vibrations that now shake Owner’s home, noise that now enters Owner’s home substantially
interfering with its use as a home, and other deleterious effects on Owner’s home.

15.  Since APCO cleared the land to build its towers and transmission lines,
Owner’s property has been and is substantially damaged by the operation of Norfolk
Southern’s rail line. Owner’s property has experienced noise and vibration as well as the
discharge of smoke, dust, dirt, and other particulates from the rail line onto Owner’s
property.

16.  The operation of Norfolk Southern’s rail line now constitutes a nuisance. The
noise, vibration, and discharges have damaged Owner’s property and decreased its market
value. The property of the Owner is less valuable, marketable and desirable.

17.  The operation of Norfolk Southern’s rail line is a public use. The damages to
Owner’s property are damages caused pursuant to a public use.

18.  Before damaging and/or taking Owner’s property, Norfolk Southern failed to

engage in lawful condemnation procedures to allow Owner to receive just compensation for



the damage and/or taking that the rail line caused to his property within the meaning of
Article I, Section 11 of the Constitution of Virginia.

WHEREFORE, the Owner respectfully prays this Court enter an Order declaring that
APCO and Norfolk Southern have taken and/or damaged the property of the Owner within
the meaning of Article I, Section 11 of the Constitution of Virginia without paying just
compensation; that pursuant to Virginia Code § 8.01-187, as amended, a condemnation
commission of commissioners be empaneled for the purposes of determining and awarding
just compensation; that attorney’s fees, costs and expert fees, and other disbursement and
expenses be awarded pursuant to Virginia Code § 25.1-420, as amended; and that the Owner
may have such other and further relief as the nature of this case may require.

JOSHUA WILKINSON

o T2

Counsel

C. Richard Cranwell

VSB #3347

CRANWELL, MOORE & EMICK, P.L.C.
P.O. Box 11804

Roanoke, VA 24022

Telephone: (540) 344-1000

Facsimile: (540-344-7073

Henry E. Howell, I1I

VSB #22274

Benjamin L. Perdue

VSB #80791

THE EMINENT DOMAIN LITIGATION GROUP, P.L.C.
One East Plume Street

Norfolk, VA 23510

Telephone: (757) 446-9999

Facsimile: (757) 446-9008
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE

MICHAEL AGEE To . H. Buton
and 2"0) -
DEBORAH AGEE,

Complainants,

Case No.: CL(R-143

V.

APPALACHIAN POWER COMPANY

and

NORFOLK SOUTHERN RAILWAY COMPANY,

Respondents.

SERVE: Appalachian Power Company
c/o CT Corporation System, Registered Agent
4701 Cox Road, Suite 301
Glen Allen, VA 23060-6802

SERVE: Norfolk Southern Railway Company
c/o Roger A. Petersen, Registered Agent
Three Commercial Place
Norfolk, VA 23510-2191

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT
TO VIRGINIA CODE §§ 8.01-184, 8.01-187 AND 25.1-420

NOW COME the Complainants, Michael and Deborah Agee (hereinafter “Owners”),
by counsel, and for and in suéport of their inverse condemnation Complaint for Declaratory
Judgment Pursuant to Virginia Code §§ 8.01-184, 8.01-187 and 25.1-420, and for their
Common Law Breach of Article I Section 11 of the Virginia Constitution, state the

following in support of these complaints:



1. The Owners own and reside on the property located on Lenora Road.

2. At all times material herein, the Owners have resided at 3934 Lenora Road as
their home.
3. The Respondent, Appalachian Power Company (hereinafter referred to as

“APCO”) is a public service corporation organized under the laws of the Commonwealth of
Virginia. The legislature has delegated to APCO the power of eminent domain under the
supervision of the State Corporation Commissioner (hereinafter referred fo as the “SCC”).
APPCO is a public utility subject to the regulation of the Virginia State Corporation

Commission under Title 56 of the Code of Virginia.

4. The Respondent, Norfolk Southern Railway Company (hereinafter referred to
as “Norfolk Southern™) is a public service corporation organized under the laws of the
Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of
eminent domain.

5. On March 27, 2009, the SCC issued an Order granting APCO a
Certificate of Public Convenience and Necessity Number the same authorizing APCO to

construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric

transmission lines in Roanoke County, Virginia.

6. Pursuant to this Order, the SCC has determined that the transmission lines

are for the public use.
7. Starting mid-2009, APCO constructed and placed the towers and
transmission Iines.on land abutting and in proximity to the Owners’ property. The towers

and transmission lines are in view of the Owners’ property, and the Owners’ home is almost

within the fall zone of the towers and transmission lines.



8. The electrical transmission towers are at such a height that the Owners
cannot buffer their home from its blighting effects, which include obstruc.ting the view from
the property, emitting electromagnetic waves that penetrate the property, and making noises
that disturb the Owners” home. As part of its project, APCO removed dense old growth
hardwood stands of trees between the railroad operation of Norfolk Southern and the
Owners’ home.

9. The Owners’ property as a whole suffered and suffers a diminution in value
as a result of the electrical transmission project. The Owners built their home on the
property under the before market conditions; now, after the project’s construction, the
property is not as suitable for this highest and best use. After construction of the towers and
transmission lines, the market now has strong negative resistance to using this property as a
residence. As a result of this project, the Owners’ property is less valuable, marketable and
desirable.

- 10.  APCO’s towers and transmission lines, built in close proximity of Owners’
home, has damaged the Owners’ property, and APCO has breaéhed and violated Article I,
Section 11 of the Constitution of Virginia.

11. Before damaging and/or taking the Owners’ property, APCO failed to
engage in lawful condemnation procedures to allow the Owners to receive just
compensation for the damage and/or taking that APCO’s project caused to their property
within the meaning of Article I, Section 11 of the Constitution of Virginia.

12.  The electrical transmission towers and lines have a blighting influence on the

Owners’ property. The transmission lines and towers constitute a nuisance maintained by a



private corporation with the power of eminent domain, which is damage within the meaning
of Article I, Section 11 of the Constitution of Virginia.
13. Norfolk Southern operates a rail line on land adjoining the land on which

APCO’s transmission line and towers are located and in close proximity of the Owners’

home.

14.  The land APCO’s transmission lines and towers are on is located between
Norfolk Southern’s rail line and Owners’ property. APCO cleared the land its transmission
lines and towers are Ioéated on as part of the building and/or construction process. Part of
the clearing process included cutting down and uprooting trees that insulated the Owners’
home from the damaging effects of Norfolk Southern’s public use of property for its rail
operations, which includes transporting large quantities of coal. With the trees gone, the rail
line operation generates and disburses: coal dust that now trespasses on the Owners’
property, vibrations that now shake the Owners’ home, noise that now enters the Owners’
home substantially interfering with its use as a home, and other deleterious effects on the
Owners’ home.

15. Since APCO cleared the land to build its towers and transmission lines, the
Ownefs’ property has been and is substantialiy damaged by the operatioh of Norfolk
Southern’s rail line. The Owners’ property has experienced noise and vibration as well as
the discharge of smoke, dust, dirt, and other particulates from the rail line onto the Owners’
property.

16.  The operation of Norfolk Southern’s rail line now constitutes a nuisance. The
noise, vibration, and discharges have damaged the Owners’ property and decreased its

market value. The property of the Owners is less valuable, marketable and desirable.



17.  The operation of Norfolk Southern’s rail line is a public use. The damages to .
the Owners’ property are damages caused pursuant to a public use.

18.  Before damaging and/or taking the Owners’ property, Norfolk Southern
failed to engage in lawful condemnation procedures to allow the Owners to receive just
compensation for the damage and/or taking that the rail line caused to their property within
the meaning of Article I, Section 11 of the Constitution of Virginia.

WHEREFORE, the Owners respectfully prays this Court enter an Order declaring
that APCO and Norfolk Southern have taken and/or damaged the property of the Owners
within the meaning of Article I, Section 11 of the Constitution of Virginia without paying
just compensation; that pursuant to Virginia Code § 8.01-187, as amended, a condemnation
commission of commissioners be empaneled for the purposes of determining and awarding
just compensation; that attorney’s fees, costs and expert fees, and other disbursement and
expenses be awarded pursuant to Virginia Code § 25.1-420, as amended; and that the

Owners may have such other and further relief as the nature of this case may require.

MICHAEL AGEE
DEBORAH AGEE

B:Q%\f !
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Counsel

C. Richard Cranwell

VSB #3347

CRANWELL, MOORE & EMICK, P.L.C.
P.O. Box 11804

Roanoke, VA 24022

Telephone: (540) 344-1000

Facsimile: (540) 344-7073



Henry E. Howell, III

VSB #22274

Benjamin L. Perdue

VSB #80791

THE EMINENT DOMAIN LITIGATION GROUP, P.L.C.
One East Plume Street

Norfolk, VA 23510

Telephone: (757) 446-9999

Facsimile: (757) 446-9008



SEBIVED LU MUy e s v = o

servec U s
:.* 2 Qiq = o &% ﬂ%;ﬂ\,
| A

VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE

JOSEPH BURTCH To T.H. Bordon
and 2 —-O( -\ Z
JENNIFER BURTCH,

Complainants,

Case No.. CL\ A-1dY

V.

APPALACHIAN POWER COMPANY

and

NORFOLK SOUTHERN RAILWAY COMPANY,

Respondents.

SERVE: Appalachian Power Company
c/o CT Corporation System, Registered Agent
4701 Cox Road, Suite 301
Glen Allen, VA 23060-6802

SERVE: Norfolk Southern Railway Company
c/o Roger A. Petersen, Registered Agent
Three Commercial Place
Norfolk, VA 23510-2191

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT
TO VIRGINIA CODE §§ 8.01-184, 8.01-187 AND 25.1-420

NOW COME the Complainants, Joseph and Jennifer Burtch (hereinafter “Owners™),
by counsel, and for and in support of their inverse condemnation Complaint for Declaratory
Judgment Pursuant to Virginia Code §§ 8.01-184, 8.01-187 and 25.1-420, and for their
Common Law Breach of Article I Section 11 of the Virginia Constitution, state the

following in support of these complaints:



1. The Owners own and reside on the property located on Janney Lane.

2. At all times material herein, the Owners have resided at 3619 Janney Lane as
their home.
3. The Respondent, Appalachian Power Company (hereinafter referred to as

“APCO”) is a public service corporation organized under the laws of the Commonwealth of
Virginia. The legislature has delegated to APCO the power of eminent domain under the
supervision of the State Corporation Commissioner (hereinafter referred to as the “SCC”).
APPCO is a public utility subject to the regulation of the Virginia State Corporation

Commission under Title 56 of the Code of Virginia.

4. The Respondent, Norfolk Southern Railway Company (hereinafter referre;i to
as “Norfolk Southern™) is a public service corporation organized under the laws of the
Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of
eminent domain.

5. On March 27, 2009, the SCC issued an Order granting APCO a
Certificate of Public Convenience and Necessity Number the same authorizing APCO to
construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric
transmission lines in Roanoke County, Virginia.

6. Pursuant to this Order, the SCC has determined that the transmission lines
are for the public use.

7. Starting mid-2009, APCO constructed and placed the towers and
transmission lines on land abutting and in proximity to the Owners’ property. The towers
and transmission lines are in view of the Owners’ property, and the Owners’ home is almost

within the fall zone of the towers and transmission lines.



8. The electrical transmission towers are at such a height that the Owners
cannot buffer their home from its blighting effects, which include obstructing the view from
the property, emitting electromagnetic waves that penetrate the property, and making noises
that disturb the Owners’ home. As part of its project, APCO removed dense old growth

hardwood stands of trees between the railroad operation of Norfolk Southern and the

Owners’ home.

9. The Owners’ property as a whole suffered and suffers a diminution in value
as a result of the electrical transmission project. The Owners built their home on the
property under the before market conditions; now, after the project’s construction, the
property is not as suitable for this highest and best use. After construction of the towers and
transmission lines, the market now has strong negative resistance to using this property as a
residence. As a result of this project, the Owners’ property is less valuable, marketable and
desirable.

10.  APCO’s towers and transmission lines, built in close proximity of Owners’
home, has damaged the Owners’ property, and APCO has breached and violated Article I,
Section 11 of the Constitution of Virginia.

11.  Before damaging and/or taking the Owners’ property, APCO failed to
engage in lawful condemnation procedures to allow the Owners to receive just
compensation for the damage and/or taking that APCO’s project caused to their property
within the meaning of Article I, Section 11 of the Constitution of Virginia.

12. The electrical transmission towers and lines have a blighting influence on the

Owners’ property. The transmission lines and towers constitute a nuisance maintained by a
Y



private corporation with the power of eminent domain, which is damage within the meaning
of Article I, Section 11 of the Constitution of Virginia.
13.  Norfolk Southern operates a rail line on land adjoining the land on which

APCO’s transmission line and towers are located and in close proximity of the Owners’

home.

14.  The land APCO’s transmission lines and towers are on is located between
Norfolk Southern’s rail line and Owners’ property. APCO cleared the land its transmission
lines and towers are located on as part of the building and/or construction process. Part of
the clearing process included cutting down and uprooting trees that insulated the Owners’
home from the damaging effects of Norfolk Southern’s public use of property for its rail
operations, which includes transporting large quantities of coal. With the trees gone, the rail
line operation generates and disburses: coal dust that now trespasses on the Owners’
property, vibrations that now shake the Owners’ home, noise that now enters the Owners’
home substantially interfering with its use as a home, and other deleterious effects on the
Owners’ home.

15. Since APCO cleared the land to build its towers and transmission lines, the
Owners’ property has been and is substantially damaged by the operation of Norfolk
Southern’s rail line. The Owners’ property has experienced noise and vibration as well as
the discharge of smoke, dust, dirt, and other particulates from the rail line onto the Owners’
property.

16.  The operation of Norfolk Southern’s rail line now constitutes a nuisance. The
noise, vibration, and discharges have damaged the Owners’ property and decreased its

market value. The property of the Owners is less valuable, marketable and desirable.



17.  The operation of Norfolk Southern’s rail line is a public use. The damages to
the Owners’ property are damages caused pursuant to a public use.

18.  Before damaging and/or taking the Owners’ property, Norfolk Southern
failed to engage in lawful condemnation procedures to allow the Owners to receive just
compensation for the damage and/or taking that the rail line caused to their property within
the meaning of Article I, Section 11 of the Constitution of Virginia.

WHEREFORE, the Owners respectfully prays this Court enter an Order declaring
that APCO and Norfolk Southern have taken and/or damaged the property of the Owners
within the meaning of Article I, Section 11 of the Constitution of Virginia without paying
just compensation; that pursuant to Virginia Code § 8.01-187, as amended, a condemnation
commission of commissioners be empaneled for the purposes of determining and awarding
Jjust compensation; that attorney’s fees, costs and expert fees, and other disbursement and
expenses be awarded pursuant to Virginia Code § 25.1-420, as amended; and that the
Owners may have such other and further relief as the nature of this case may require.

JOSEPH BURTCH
JENNIFER BURTCH

,@Z@LQ

Counsel

C. Richard Cranwell

VSB #3347

CRANWELL, MOORE & EMICK, P.L.C.
P.O. Box 11804

Roanoke, VA 24022

Telephone: (540) 344-1000

Facsimile; (540) 344-7073



Henry E. Howell, 111

VSB #22274

Benjamin L. Perdue

VSB #80791

THE EMINENT DOMAIN LITIGATION GROUP, P.L.C.
One East Plume Street

Norfolk, VA 23510

Telephone: (757) 446-9999

Facsimile: (757) 446-9008
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE

JAMES A. HILL, To T H. Burton
Complainant, 2-A-7
V. Case No.: CLAD-IYS™

APPALACHIAN POWER COMPANY

and

NORFOLK SOUTHERN RAILWAY COMPANY,

Respondents.

SERVE: Appalachian Power Company
¢/o CT Corporation System, Registered Agent
4701 Cox Road, Suite 301
Glen Allen, VA 23060-6802

SERVE: Norfolk Southern Railway Company
c/o Roger A. Petersen, Registered Agent
Three Commercial Place
Norfolk, VA 23510-2191

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT
TO VIRGINIA CODE §§ 8.01-184, 8.01-187 AND 25.1-420

NOW COMES the Complainant, James A. Hill (hereinafter referred to as “Owner”),
by counsel, and for and in support of his inverse condemnation Complaint for Declaratory
Judgment Pursuant to Virginia Code §§ 8.01-184, 8.01-187 and 25.1-420, and for his
Common Law Breach of Article I Section 11 of the Virginia Constitution, states the

following in support of these complaints:
1. Owner owns and resides on the property located on Crawford Road.

2. At all times material herein, Owner has resided at 4019 Crawford Road as his

home.



3. The Respondent, Appalachian Power Company (hereinafter referred to as
“APCO”) is a public service corporation organiied under the laws of the Commonwealth of
Virginia. The legislature has delegated to APCO the power of eminent domain under the
supervision of the State Corporation Commissioner (hereinafter referred to as the “SCC”).
APPCO is a public utility subject to the regulation of the Virginia State Corporation
Commission under Title 56 of the Code of Virginia.

4. The Respondent, Norfolk Southern Railway Company (hereinafter referred to
as “Norfolk Southern”) is a public service corporation organized under the laws of the
Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of
eminent domain.

5. On March 27, 2009, the SCC issued an Order granting APCO a
Certificate of Public Convenience and Necessity Number the same authorizing APCO to
construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric

transmission lines in Roanoke County, Virginia.

6. Pursuant to this Order, the SCC has determined that the transmission lines
are for the public use.

7. Starting in mid-2009, APCO constructed and placed the towers and
transmission lines on land abutting and in proximity to Owner’s property. The towers and
transmission lines are in view of Owner’s property, and Owner’s home is almost within the
fall zone of the towers and transmission lines.

8. The electrical transmission towers are at such a height that Owner
cannot buffer his home from its blighting effects, which include obstructing the view from

the property, emitting electromagnetic waves that penetrate the property, and making noises



that disturb the Owners’ home. As part of its project, APCO removed dense old growth

hardwood stands of trees between the railroad operation of Norfolk Southern and Owner’s

home.

9. Owner’s property as a whole suffered and suffers a diminution in value as a
result of the electrical transmission project. Owner built his home on the property under the
before market conditions; now, after the project’s construction, the property is not as
suitable for this highest and best use. After construction of the towers and transmission
lines, the market now has strong negative resistance to using this property as a residence.
As a result of this project, Owner’s property is less valuable, marketable and desirable.

10.  APCO’stowers and transmission lines, built in close proximity of Owner’s
home, has damaged Owner’s property, and APCO has breached and violated Article I,
Section 11 of the Constitution of Virginia.

11.  Before damaging and/or taking Owner’s property, APCO failed to
engage in lawful condemnation procedures to allow Owner to receive just compensation for
the damage and/or taking that APCO’s project caused to his property wiihin the meaning of

Article I, Section 11 of the Constitution of Virginia.

12.  The electrical transmission towers and lines have a blighting influence on
Owner’s property. The transmission lines and towers constitute a nuisance maintained by a
private corporation with the power of eminent domain, which is damage within the meaning
of Article I, Section 11 of the Constitution of Virginia.

13.  Norfolk Southern operates a rail line on land adjoining the land on which

APCO’s transmission line and towers are located and in close proximity of Owner’s home.



14.  The land APCO’s transmission lines and towers are on is located between
Norfolk Southern’s rail line and Owner’s property. APCO cleared the land its transmission
lines and towers are located on as part of the building and/or construction process. Part of
the clearing process included cutting down and uprooting trees that insulated Owner’s home
from the damaging effects of Norfolk Southern’s public use of property for its rail
operations, which includes transporting large quantities of coal. With the trees gone, the rail
line operation generates and disburses: coal dust that now trespasses on Owner’s property,
vibrations that now shake Owner’s home, noise that now enters Owner’s home substantially
interfering with its use as a home, and other deleterious effects on Owner’s home.

15. Since APCO cleared the land to build its towers and transmission lines,
Owner’s property has been and is substantially damaged by the operation of Norfolk
Southern’s rail line. Owner’s property has experienced noise and vibration as well as the
discharge of smoke, dust, dirt, and other particu]ates from the rail line onto Owner’s
property.

16.  The operation of Norfolk Southern’s rail line now constitutes a nuisance. The
noise, vibration, and discharges have damaged Owner’s property and decreased its market
value. The property of the Owner is less valuable, marketable and desirable.

17.  The operation of Norfolk Southern’s rail line is a public use. The damages to
Owner’s property are damages caused pursuant to a public use.

18.  Before damaging and/or taking Owner’s property, Norfolk Southern failed to A
engage in lawful condemnation procedures to allow Owner to receive just compensation for
the damage and/or taking that the rail line caused to his property within the meaning of

Article I, Section 11 of the Constitution of Virginia.



WHEREFORE, the Owner respectfully prays this Court enter an Order declaring that
APCO and Norfolk Southern have taken and/or damaged the property of the Owner within
the meaning of Article I, Section 11 of the Constitution of Virginia without paying just
compensation; that pursuant to Virginia Code § 8.01-187, as amended, a condemnation
commission of commissioners be empaneled for the purposes of determining and awarding
just compensation; that attorney’s fees, costs and expert fees, and other disbursement and
expenses be awarded pursuant to Virginia Code § 25.1-420, as amended; and that the Owner

may have such other and further relief as the nature of this case may require.

JAMES A. HILL
prr=a,
By: >
’ Counsel
C. Richard Cranwell
VSB #3347
CRANWELL, MOORE & EMICK, P.L.C. .

P.O. Box 11804

Roanoke, VA 24022
Telephone: (540) 344-1000
Facsimile: (540) 344-7073

Henry E. Howell, III

VSB #22274

Benjamin L. Perdue

VSB #80791

THE EMINENT DOMAIN LITIGATION GROUP, P.L.C.
One East Plume Street

Norfolk, VA 23510

Telephone: (757) 446-9999

Facsimile: (757) 446-9008
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE

ANGELO JULIANO To T H, Burton
ROBIN JULIANO,
Complainants,

Case No.: CL{ 9\’["‘["

V.

APPALACHIAN POWER COMPANY

and

NORFOLK SOUTHERN RAILWAY COMPANY,

Respondents.

SERVE: Appalachian Power Company
c/o CT Corporation System, Registered Agent
4701 Cox Road, Suite 301
Glen Allen, VA 23060-6802

SERVE: Norfolk Southern Railway Company
c/o Roger A. Petersen, Registered Agent
Three Commercial Place
Norfolk, VA 23510-2191

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT
TO VIRGINIA CODE §§ 8.01-184, 8.01-187 AND 25.1-420

NOW COME the Complainants, Angelo and Robin Juliano (hereinafter “Owners™),
by counsel, and for and in support of their inverse condemnation Complaint for Declaratory
Judgment Pursuant to Virginia Code §§ 8.01-184, 8.01-187 and 25.1-420, and for their
Common Law Breach of Article I Section 11 of the Virginia Constitution, state the

following in support of these complaints:



1. The Owners own and reside on the property located on Janney Lane.

2. At all times material herein, the Owners have resided at 3732 Janney Lane as
their home.

3. The Respondent, Appalachian Power Company (hereinafter referred to as
“APCO”) is a public service corporation organized under the laws of the Commonwealth of
Virginia. The legislature has delegated to APCO the power of eminent domain under the
supervision of the State Corporation Commissioner (hereinafter referred to as the “SCC”).
APPCO is a public utility subject to the regulation of the Virginia State Corporation
Commission under Title 56 of the Code of Virginia.

4. The Respondent, Norfolk Southern Railway Company (hereinafter referred to
as “Norfolk Southern™) is a public service corporation organized under the laws of the
Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of
eminent domain. |

5. On March 27, 2009, the SCC issued an Order granting APCO a
Certificate of Public Convenience and Necessity Number the same authorizing APCO to
construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric

transmission lines in Roanoke County, Virginia.

6. Pursuant to this Order, the SCC has determined that the transmission lines
are for the public use.

7. Starting mid-2009, APCO constructed and placed the towers and
transmission lines on land abutting and in proximity to the Owners’ property. The towers
and transmission lines are in view of the Owners’ property, and the Owners’ home is almost

within the fall zone of the towers and transmission lines.



8. The electrical transmission towers are at such a height that the Owners
cannot buffer their home from its blighting effects, which include obstructing thé view from
the property, emitting electromagnetic waves that penetrate the property, and making noises
that disturb the Owners’ home. As part of its project, APCO removed dense old growth
hardwood stands of trees between the railroad operation of Norfolk Southern and the
Owners’ home.

9. The Owners’ property as a whole suffered and suffers a diminution in value
as a result of the electrical transmission project. The Owners built their home on the
property under the before market conditions; now, after the project’s construction, the
property is not as suitable for this highest and best use. After construction of the towers and
transmission lines, the market now has strong negative resistance to using this property as a
residence. As a result of this project, the Owners’ property is less valuable, marketable and
desirable.

10.  APCO’s towers and transmission lines, built in close proximity of Owners’
home, has damaged the Owners’ property, and APCO has breached and violated Article I,
Section 11 of the Constitution of Virginia.

11.  Before damaging and/or taking the Owners’ property, APCO failed to
engage in lawful condemnation procedures to allow the Owners to receive just
compensation for the damage and/or taking that APCO’s project caused to their property
within the meaning of Article I, Section 11 of the Constitution of Virginia.

12.  The electrica} transmission towers and lines have a blighting influence on the

Owners’ property. The transmission lines and towers constitute a nuisance maintained by a



private corporation with the power of eminent domain, which is damage within the meaning
of Article I, Section 11 of the Constitution of Virginia.

13.  Norfolk Southern operates a rail line on land adjoining the land on which
APCO’s transmission line and towers are located and in close proximity of the Owners’
home.

14.  The land APCO’s transmission lines and towers are on is located between
Norfolk Southern’s rail line and Owners’ property. APCO cleared the land its transmission
lines and towers are located on as part of the building and/or construction process. Part of
the clearing process included cutting down and uprooting trees that insulated the Owners’
home from the damaging effects of Norfolk Southern’s public use of property for its rail
operations, which includes transporting large quantities of coal. With the trees gone, the rail
line operation generates and disburses: coal dust that now trespasses on the Owners’
property, vibrations that now shake the Owners’ home, noise that now enters the Owners’
home substantially interfering with its use as a home, and other deleterious effects on the
Owners’ home.

15. Since APCO cleared the land to build its towers and transmission lines, the
Owners’ property has been and is substantially damaged by the operation of Norfolk
Southern’s rail line. The Owners’ property has experienced noise and vibration as well as
the discharge of smoke, dust, dirt, and other particulates from the rail line onto the Owners’
property.

16.  The operation of Norfolk Southern’s rail line now constitutes a nuisance. The
noise, vibration, and discharges have damaged the Owners’ property and decreased its

market value. The property of the Owners is less valuable, marketable and desirable.



17.  The operation of Norfolk Southern’s rail line is a public use. The damages to
the Owners’ property are damages caused pursuant to a public use.

18.  Before damaging and/or taking the Owners’ property, Norfolk Southern
failed to engage in lawful condemnation procedures to allow the Owners to receive just
compensation for the damage and/or taking that the rail line caused to their property within
the meaning of Article I, Section 11 of the Constitution of Virginia.

WHEREFORE, the Owners respectfully prays this Court enter an Order declaring
that APCO and Norfolk Southern have taken and/or damaged the property of the Owners
within the meaning of Article I, Section 11 of the Constitution of Virginia without paying
just compensation; that pursuant to Virginia Code § 8.01-187, as amended, a condemnation
commission of commissioners be empaneled for the purposes of determining and awarding
just compensation; that attorney’s fees, costs and expert fees, and other disbursement and
expenses be awarded pursuant to Virginia Code § 25.1-420, as amended; and that the

Owners may have such other and further relief as the nature of this case may require.

ANGELO JULIANO

ROBIN JULIANO
By: } ;;é ; ;
Counsel N

C. Richard Cranwell

VSB #3347

CRANWELL, MOORE & EMICK, P.L.C.
P.O. Box 11804

Roanoke, VA 24022

Telephone: (540) 344-1000

Facsimile: (540) 344-7073



Henry E. Howell, III

VSB #22274

Benjamin L. Perdue

VSB #80791

THE EMINENT DOMAIN LITIGATION GROUP, P.L.C.
One East Plume Street

Norfolk, VA 23510

Telephone: (757) 446-9999

Facsimile: (757) 446-9008
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE
To T. H. Burton
7-9-12

Case No.. CLA - 47

DIANNE M. MAXEY,

Complainant,

V.

APPALACHIAN POWER COMPANY

and

NORFOLK SOUTHERN RAILWAY COMPANY,

Respondents.

SERVE: Appalachian Power Company
c/o CT Corporation System, Registered Agent
4701 Cox Road, Suite 301
Glen Allen, VA 23060-6802

SERVE: Norfolk Southern Railway Company
c/o Roger A. Petersen, Registered Agent
Three Commercial Place
Norfolk, VA 23510-2191

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT
TO VIRGINIA CODE §§ 8.01-184, 8.01-187 AND 25.1-420

NOW COMES the Complainant, Dianne M. Maxey (hereinafter referred to as
“Owner”), by counsel, and for and in support of her inverse condemnation Complaint for
Declaratory Judgrhent Pursuant to Virginia Code §§ 8.01-184, 8.01-187 and 25.1-420, and
for her Common Law Breach of Article I Section 11 of the Virginia Constitution, states the
following in support of these complaints:

1. Owner owns and resides on the property located on Crawford Road.

2. At all times material herein, Owner has resided at 3935 Crawford Road as her

home.



3. The Respondent, Appalachian Power Company (hereinafter referred to as
“APCO0”) is a public service corporation organized under the laws of the Commonwealth of
Virginia. The legislature has delegated to APCO the power of eminent domain under the
supervision of the State Corporation Commissioner (hereinafter referred to as the “SCC”).
APPCO is a public utility subject to the regulation of the Virginia State Corporation
Commission under Title 56 of the Code of Virginia.

4, The Respondent, Norfolk Southern Railway Company (hereinafter referred to
as “Norfolk Southern™) is a public service corporation organized under the laws of the
Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of
eminent domain.

5. On March 27, 2009, the SCC issued an Order granting APCO a
Certificate of Public Convenience and Necessity Number the same authorizing APCO to
construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric

transmission lines in Roanoke County, Virginia.

6. Pursuant to this Order, the SCC has determined that the transmission lines
are for the public use. |

7. Starting in mid-2009, APCO constructed and placed the towers and
transmission lines on land abutting and in proximity to Owner’s property. The towers and
transmission lines are in view of Owner’s property, and Owner’s home is almost within the

fall zone of the towers and transmission lines.
8. The electrical transmission towers are at such a height that Owner
cannot buffer her home from its blighting effects, which include obstructing the view from

the property, emitting electromagnetic waves that penetrate the property, and making noises



that disturb the Owners” home. As part of its project, APCO removed dense old growth

hardwood stands of trees between the railroad operation of Norfolk Southern and Owner’s

home.

9. Owner’s property as a whole suffered and suffers a diminution in value as a
result of the electrical transmission project. Owner built her home on the property under the
before market conditions; now, after the project’s construction, the property is not as
suitable for this highest and best use. After construction of the towers and transmission
lines, the market now has strong negative resistance to using this property as a residence.

As a result of this project, Owner’s property is less valuable, marketable and desirable.

10.  APCO’s towers and transmission lines, built in close proximity of Owner’s
home, has damaged Owner’s property, and APCO has breached and violated Article I,
Section 11 of the Constitution of Virginia.

11.  Before damaging and/or taking Owner’s property, APCO failed to
engage in lawful condemnation procedures to allow Owner to receive just compensation for
the damage and/or taking that APCO’s project caused to her property within the meaning of
Article I, Section 11 of the Constitution of Virginia.

12.  The electrical transmission towers and lines have a blighting influence on
Owner’s property. The transmission lines and towers constitute a nuisance maintained by a
private corporation with the power of eminent domain, which is damage within the meaning
of Article 1, Section 11 of the Constitution of Virginia.

13.  Norfolk Southern operates a rail line on land adjoining the land on which

APCO’s transmission line and towers are located and in close proximity of Owner’s home.



14.  Theland APCO’s transmission lines and towers are on is located between
Norfolk Southern’s rail line and Owner’s property. APCO cleared the land its transmission
lines and towers are located on as part of the building and/or construction process. Part of
the clearing process included cutting’ down and uprooting trees that insulated Owner’s home
from the damaging effects of Norfolk Southern’s public use of property for its rail
operations, which includes transporting large quantities of coal. With the trees gone, the rail
line operation generates and disburses: coal dust that now trespasses on Owner’s property,
vibrations that now shake Owner’s home, noise that now enters Owner’s home substantially
interfering with its use as a home, and other deleterious effects on Owner’s home.

15.  Since APCO cleared the land to build its towers and transmission lines,
Owner’s property has been and is substantially damaged by the operation of Norfolk
Southern’s rail line. Owner’s property has experienced noise and vibration as well as the
discharge of smoke, dust, dirt, and other particulates from the rail line onto Owner’s
property.

16.  The operation of Norfolk Southern’s rail line now constitutes a nuisance. The
noise, vibration, and discharges have damaged Owner’s property and decreased its market
value. The property of the Owner is less valuable, marketable and desirable.

17.  The operation of Norfolk Southern’s rail line is a public use. The damag‘es to
Owner’s property are damages caused pursuant to a public use.

18. Before damaging and/or taking Owner’s property, Norfolk Southern failed to
engage in lawful condemnation procedures to allow Owner to receive just compensation for
the damage and/or taking that the rail line caused to his property within the meaning of

~Article I, Section 11 of the Constitution of Virginia.



WHEREFORE, the Owner respectfully prays this Court enter an Order declaring that
APCO and Norfolk Southern have taken and/or damaged the property of the Owner within
the meaning of Article I, Section 11 of the Constitution of Virginia without paying just
compensation; that pursuant to Virginia Code § 8.01-187, as amended, a condemnation
commission of commissioners be empaneled for the purposes of determining and awarding
just compensation; that attorney’s fees, costs and expert fees, and other disbursement and
expenses be awarded pursuant to Virginia Code § 25.1-420, as amended; and that the Owner
may have such other and further relief as the nature of this case may require.

DIANNE M. MAXEY

Counsel

C. Richard Cranwell

VSB #3347

CRANWELL, MOORE & EMICK, P.L.C.
P.O.Box 11804

Roanoke, VA 24022

Telephone: (540) 344-1000

Facsimile: (540) 344-7073

Henry E. Howell, III

VSB #22274

Benjamin L. Perdue

VSB #80791

THE EMINENT DOMAIN LITIGATION GROUP, P.L.C.
One East Plume Street

Norfolk, VA 23510

Telephone: (757) 446-9999

Facsimile: (757) 446-9008
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VIRGINIA: IN THE CIRCUIT COURT FOgRa:i?HE COUNTY OF ROANOKE
MATTHEW OWENS To T°H. Burton
and 2. -4~
CYNTHIA OWENS,
Complainants,

Case No.: CL( 2"( &{%‘

V.

APPALACHIAN POWER COMPANY

and

NORFOLK SOUTHERN RAILWAY COMPANY,

Respondents.

SERVE: Appalachian Power Company
c¢/o CT Corporation System, Registered Agent

4701 Cox Road, Suite 301
Glen Allen, VA 23060-6802

SERVE: Norfolk Southern Railway Company
c/o Roger A. Petersen, Registered Agent

Three Commercial Place
Norfolk, VA 23510-2191

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT
TO VIRGINIA CODE §§ 8.01-184, 8.01-187 AND 25.1-420

NOW COME the Complainants, Matthew and Cynthia Owens (hereinafter
“Owners”), by counsel, and for and in support of their inverse condemnation Complaint for
Declaratory Judgment Pursuant to Virginia Code §§ 8.01-184, 8.01-187 and 25.1-420, and

. for their Common Law Breach of Article I Section 11 of the Virginia Constitution, state the

following in support of these complaints:



1. The Owners own and reside on the property located on Janney Lane.

2. At all times material herein, the Owners have resided at 3635 Janney Lane as
their home.

3. The Respondent, Appalachian Power Company (hereinafter referred to as
“APCQ”) is a public service corporation organized under the laws of the Commonwealth of
Virginia. The legislature has delegated to APCO the power of eminent domain under the
supervision of the State Corporation Commissioner (hereinafter referred to as the “SCC”).
APPCO is a public utility subject to the regulation of the Virginia State Corporation
Commission under Title 56 of the Code of Virginia.

4, The Respondent, Norfolk Southern Railway Company (hereinaﬁgr referred to
as “Norfolk Southern”) is a public service corporation organized under the laws of the
Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of
eminent domain.

5. On March 27, 2009, the SCC 1ssued an Order granting APCO a
Certificate of Public Convenience and Necessity Number the same authoﬁzing APCO to
construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric

transmission lines in Roanoke County, Virginia.

6. Pursuant to this Order, the SCC has determined that the transmission lines
are for the public use.

7. Starting mid-2009, APCO constructed and placed the towers and
transmission lines on land abutting and in proximity to the Owners’ property. The towers
and transmission lines are in view of the Owners’ property, and the Owners’ home is almost

within the fall zone of the towers and transmission lines.



8. The electrical transmission towers are at such a height that the Owners
cannot buffer their home from its blighting effects, which include obstructing the view from
the property, emitting electromagnetic waves that penetrate the property, and making noises
that disturb the Owners’ home. As part of its project, APCO removed dense old growth

hardwood stands of trees between the railroad operation of Norfolk Southern and the

Owners’ home.

9. The Owners’ property as a whole suffered and suffers a diminution in value
as a result of the electrical transmission project. The Owners built their home on the
property under the before market conditions; now, after the project’s construction, the
property is not as suitable for this highest and best use. After construction of the towers and
transmission lines, the market now has strong negative resistance to using this property as a

residence. As a result of this project, the Owners’ property is less valuable, marketable and

desirable.

10.  APCO’s towers and transmission lines, built in close proximity of Owners’
home, has damaged the Owners’ property, and APCO has breached and violated Article I,
Section 11 of the Constitution of Virginia.

11.  Before damaging and/or taking the Owners’ property, APCO failed to
engage in lawful condemnation procedures to allow the Owners to receive just
compensation for the damage and/or taking that APCO’s project caused to their property

within the meaning of Article I, Section 11 of the Constitution of Virginia.

12.  The electrical transmission towers and lines have a blighting influence on the

Owners’ property. The transmission lines and towers constitute a nuisance maintained by a



private corporation with the power of eminent domain, which is damage within the meaning
of Article I, Section 11 of the Constitution of Virginia.
13.  Norfolk Southern operates a rail line on land adjoining the land on which

APCQO’s transmission line and towers are located and in close proximity of the Owners’

home.

14. The land APCO’s transmission lines and towers are on is located between
Norfolk Southern’s rail line and Owners’ property. APCO cleared the land its transmission
lines and towers are located on as part of the building and/or construction process. Part of
the clearing process included cutting down and uprooting trees that insulated the Owners’
home from the damaging effects of Norfolk Southern’s public use of property for its rail
operations, which includes transporting large quantities of coal. With the trees gone, thé rail
line operation generates and disburses: coal dust that now trespasses on the Owners’
prbperty, vibrations that now shake the Owners’ home, noise that now enters the Owners’
home substantially interfering with its use as a home, and other deleterious effects on the
Owners’ home.

15.  Since APCO cleared the land to build its towers and transmission lines, the
Owners’ property has been and is substantially damaged by the operation of Norfolk
Southern’s rail line. The Owners’ property has experienced noise and vibration as well as
the discharge of smoke, dust, dirt, and other particulates»from the rail line onto the Owners’
property.

16.  The operation of Norfolk Southern’s rail line now constitutes a nuisance. The
noise, vibration, and dischérges have damaged the Owners’ property and decreased its

market value. The property of the Owners is less valuable, marketable and desirable.




17.  The operation of Norfolk Southern’s rail line is a public use. The damages to
the Owners’ property are damages caused pursuant to a public use.

18.  Before damaging and/or taking the Owners’ property, Norfolk Southern
failed to engage in lawful condemnation procedures to allow the Owners to receive just
compensation for the damage and/or taking that the rail line caused to their property within
the meaning of Article I, Section 121 of the Constitution of Virginia.

WHEREFORE, the Owners respectfully prays this Court enter an Order declaring
that APCO and Norfolk Southern have taken and/or damaged the property of the Owners
within the meaning of Article I, Section 11 of the Constitution of Virginia without paying
Jjust compensation; that pursuant to Virginia Code § 8.01-187, as amended, a condemnation
commission of commissioners be empaneled for the purposes of determining and awarding
just compensation; that attorney’s fees, costs and expert fees, and other disbursement and
expenses be awarded pursuant to Virginia Code § 25.1-420, as amended; and that the

Owners may have such other and further relief as the nature of this case may require.

MATTHEW OWENS

CYNTHIA OWENS

By:7@‘ X él ; \
Counsel N,

C. Richard Cranwell

VSB #3347 V

CRANWELL, MOORE & EMICK, P.L.C.
P.O. Box 11804

Roanoke, VA 24022

Telephone: (540) 344-1000

Facsimile (540) 344-7073

R —



Henry E. Howell, III

VSB #22274

Benjamin L. Perdue

VSB #80791

THE EMINENT DOMAIN LITIGATION GROUP, P.L.C.
One East Plume Street

Norfolk, VA 23510

Telephone: (757) 446-9999

Facsimile: (757) 446-9008
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VIRGINIA: 1IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE

DALE PFEIFFER To T 4. Rurion
and 7 -4 - s
DEE PFEIFFER,

Complainants,

Case No.: al—— 12 -1Y ‘}

V.

APPALACHIAN POWER COMPANY

and

NORFOLK SOUTHERN RAILWAY COMPANY,

Respondents.

SERVE: Appalachian Power Company
¢/o CT Corporation System, Registered Agent

4701 Cox Road, Suite 301
Glen Allen, VA 23060-6802

SERVE: Norfolk Southern Railway Company
c/o Roger A. Petersen, Registered Agent
Three Commercial Place
Norfolk, VA 23510-2191

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT
TO VIRGINIA CODE §§ 8.01-184, 8.01-187 AND 25.1-420

NOW COME the Complainants, Dale and Dee Pfeiffer (hereinafter “Owners”), by
counsel, and for and in support of their inverse condemnation Complaint for Declaratory
Judgment Pursuant to Virginia Code §§ 8.01-184, 8.01-187 and 25.1-420, and for their
Common Law Breach of Article I Section 11 of the Virginia Constitution, state the

following in support of these complaints:



1. The Owners own and reside on the property located on Adair Circle.

2. At all times material herein, the Owners have resided at 3922 Adair Circle as
their home.
3. The Respondent, Appalachian Power Company (hereinafter referred to as

“APCO”) is a public service corporation organized under the laws of the Commonwealth of

Virginia. The legislature has delegated to APCO the power of eminent 'domain under the

supervision of the State Corporation Commissioner (hereinafter referred to as the “SCC”).
“APPCO is a public utility subject to the regulation of the Virginia State Corporation

Commission under Title 56 of the Code of Virginia.

4. The Respondent, Norfolk Southern Railway Company (hereinafter referred to
as “Norfolk Southern”) is a public service corporation organized under the laws of the
Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of
eminent domain.

5. On March 27, 2009, the SCC issued an Order granting APCO a
Certificate of Public Convenience and Necessity Number the same authorizing APCO to
construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric
transmission lines in Roanoke County, Virginia.

6. Pursuant to this Order, the SCC has determined that the transmission lines
are for the public use.

7. Starting mid-2009, APCO constructed and placed the towers and
transmission lines on land abutting and in proximity to the Owners’ property. The towers
and transmission lines are in view of the Owners’ property, and the Owners’ home is almost

within the fall zone of the towers and transmission lines.



8. The electrical transmission towers are at such a height that the Owners
cannot buffer their home from its blighting effects, which include obstructing the view from
the property, emitting electromagnetic waves that penetrate the property, and making noises
that disturb the Owners’ home. As part of its project, APCO removed dense old growth

hardwood stands of trees between the railroad operation of Norfolk Southern and the

Owners’ home.

9. The Owners’ property as a whole suffered and suffers a diminution in value
as a result of the electrical transmission project. The Owners built their home on the
property under the before market conditions; now, after the project’s construction, the
property is not as suitable for this highest and best use. After construction of the towers and
transmission lines, the market now has strong negative resistance to using this property as a
residence. As a result of this project, the Owners’ property is less valuable, marketable and
desirable.

10.  APCO’s towers and transmission lines, built in close proximity of Owners’
home, has damaged the Owners’ property, and APCO has breached and violated Article I,
Section 11 of the Constitution of Virginia.

11.  Before damaging and/or taking the Owners’ property, APCO failed to
engage in lawful condemnation procedures to allow the Owners to receive just
compensation for the damage and/or taking that APCO’s project caused to their property
within the meaning of Article I, Section 11 of the Constitution of Virginia.

12.  The electrical transmission towers and lines have a blighting influence on the

Owners’ property. The transmission lines and towers constitute a nuisance maintained by a



private corporation with the power of eminent domain, which is damage within the meaning

of Article I, Section 11 of the Constitution of Virginia.

13.  Norfolk Southern operates a rail line on land adjoining the land on which

APCO’s transmission line and towers are located and in close proximity of the Owners’

home.

14.  The land APCO’s transmission lines and towe;rs are on is located between
Norfolk Southern’s rail line and Owners’ property. APCO cieared the land its transmission
lines and towers are located on as part of the building and/or construction process. Part of
the clearing process included cutting down and uprooting trees that insulated the Owners’
home from the damaging effects of Norfolk Southern’s public use of property for its raii
operations, which includes transporting large quantities of coal. With the trees gone, the rail
line operation generates and disburses: coal dust that now trespasses on the Owners’
property, vibrations that now shake the Owners’ home, noise that now enters the Owners’
home substantially interfering with its use as a home, and other deleterious effects on the
Ownérs’ home. | | |

15. Since APCO cleared the land to build its towers and transmission lines, the
Owners’ property has been and is substantially damaged by the operation of Norfolk
Southern’s rail line. The Owners’ property has experiencéd noise and vibration as well as
the discharge of smoke, dust, dirt, and other particulates from the rail line onto the Owners’
property.

16.  The operation of Norfolk Southern’s rail line now constitutes a nuisance. The
noise, vibration, and discharges have damaged the Owners’ property and decreased its

market value. The property of the Owners is less valuable, marketable and desirable.



17.  The operation of Norfolk Southern’s rail line is a public use. The damages to
the Owners’ property are damages caused pursuant to a public use.

18.  Before damaging and/or taking the Owners’ property, Norfolk Southern
failed to engage in lawful condemnation procedures to allow the Owners to receive just
compensation for the damage and/or taking that the rail line caused to their property within
the meaning of Article I, Section 11 of the Constitution of Virginia.

WHEREFORE, the Owners respectfully prays this Court enter an Order declaring
that APCO and Norfolk Southern have taken and/or damaged the property of the Owners
within the meaning of Article I, Section 11 of the Constitution of Virginia without paying
just compensation; that pursuant to' Virginia Code § 8.01-187, as amended, a condemnation
commission of commissioners be empaneled for the purposes of determining and ’awarding
just compensation; that attorney’s fees, costs and expert fees, and other disbursement and
expenses be awarded pursuant to Virginia Code § 25.1-420, as amended; and that the
Owners may have such other aﬂd further relief as the nature of this case may require.

DALE PFEIFFER
DEE PFEIFFER

By,_ Q% 5 g

Counsel

C. Richard Cranwell

VSB #3347 :
CRANWELL, MOORE & EMICK, P.L.C.
P.O. Box 11804

- Roanoke, VA 24022

Telephone: (540) 344-1000

Fascimile: (540) 344-7073



Henry E. Howell, III

VSB #22274

Benjamin L. Perdue

VSB #80791

THE EMINENT DOMAIN LITIGATION GROUP, P.L.C.
One East Plume Street

Norfolk, VA 23510

Telephone: (757) 446-9999

Facsimile: (757) 446-9008
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE

RONALD J. SUSTAKOSKI To J. H. Burten
and Q."Q——\/L
CHRISTINE A. SUSTAKOSKI, -

Complainants,

Case No.: CL { ’Qc—‘ 677

V.

APPALACHIAN POWER COMPANY

and

NORFOLK SOUTHERN RAILWAY COMPANY,
Respondents.

SERVE: Appalachian Power Company
c¢/o CT Corporation System, Registered Agent

4701 Cox Road, Suite 301
Glen Allen, VA 23060-6802

SERVE: Norfolk Southern Railway Company
c/o Roger A. Petersen, Registered Agent
Three Commercial Place
Norfolk, VA 23510-2191

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT
TO VIRGINIA CODE §§ 8.01-184, 8.01-187 AND 25.1-420

NOW COME the Complainants, Ronald J. and Christine A. Sustakoski (hereinafter
“Owners”), by counsel, and for and in support of their inverse condemnation Complaint for
Declaratory Judgment Pursuant to Virginia Code §§ 8.01-184, 8.01-187 and 25.1-420, and
for their Common Law Breach of Article I Section 11 of the Virginia Constitution, state the

following in support of these complaints:

1. The Owners own and reside on the property located on Adair Circle.



2. At all times material herein, the Owners have resided at 3917 Adair Circle as

their home.

3. The Respondent, Appalachian Power Company (hereinafter referred to as
“APCO”) is a public service corporation organized under the laws of the Commonwealth of
Virginia. The legislature has delegated to APCO the power of eminent domain under the
supervision of the State Corporation Commissioner (hereinafter referred to as the “SCC”).
APPCO is a public utility subject to the regulation of the Virginia State Corporation
Commission under Title 56 of the Code of Virginia.

4. The Respondent, Norfolk Southern Railway Company (hereinafter referred to
as “Norfolk Southemn™) is a public service corporation organized under the laws of the
Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of
eminent domain. |

5. On March 27, 2009, the SCC issued an Order granting APCO a
Certificate of Public Convenience and Necessity Number the same authorizing APCO to
construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric

transmission lines in Roanoke County, Virginia.

6. Pursuant to this Order, the SCC has determined that the transmission lines
are for the public use.

7. Starting mid-2009, APCO constructed ana placed the towers and
transmission lines on land abutting and in proximity to the Owners’ property. The towers
and transmission lines are in view of the Owners’ property, and the Owners’ home is almost

within the fall zone of the towers and transmission lines.

8. The electrical transmission towers are at such a height that the Owners



cannot buffer their home from its blighting effects, which include obstructing the view from
the property, emitting electromagnetic waves that penetrate the property, and making noises
that disturb the Owners’ home. As part of its project, APCO removed dense old growth

hardwood stands of trees between the railroad operation of Norfolk Southern and the

Owners’ home.

9. The Owners’ property as a whole suffered and suffers a diminution in value
as a result of the electrical transmission project. The Owners built their home on the
property under the before market conditions; now, after the project’s construction, the
property is not as suitable for this highest and best use. After construction of the towers and
transmission lines, the market now has strong negative resistance to using this property as a
residence. As a result of this project, the Owners’ property is less valuable, marketable and
desirable. |

10.  APCO’s towers and transmission lines, built in close proximity of Owners’
home, has damaged the Owners’ property, and APCO has breached and violated Article I,
Section 11 of thé Constitution of Virginia.

11.  Before damaging and/or taking the Owners’ property, APCO failed to
engage in lawful condemnation procedures to allow the Owners to receive just
compensation for the damage and/or taking that APCO’s project caused to their property
within the meaning of Article I, Section 11 of the Constitution of Virginia.

12.  The electrical transmission towers and lines have a blighting influence on the
Owners’ property. The transmission lines and towers constitute a nuisance maintained by a
private corporation with the power of eminent doﬁxain, which is damage within the meaning

of Article I, Section 11 of the Constitution of Virginia.



13.  Norfolk Southern operates a rail line on land adj oining the land on which

APCO’s transmission line and towers are located and in close proximity of the Owners’

home.

14.  The land APCO’s transmission lines and towers are on is located between
Norfolk Southern’s rail line and Owners’ property. APCO cleared the land its transmission
lines and towers are located on as part of the building and/or construction process. Part of
the clearing process included cutting down and uprooting trees that insulated the Owners’
homé from the damaging effects of Norfolk Southern’s public use of property for its rail
operations, which includes transporting large quantities of coal. With the trees gone, the rail
line operation generates and disburses: coal dust that now trespasses on the Owners’
property, vibrations that now shake the Owners’ home, noise that now enters the Owners’
home substantialiy interferihg with its use as a home, and other deleterious effects on the
Owners’ home.

15. Since APCO cleared the land to build its towers and transmission lines, the
Owners’ property has been and is substantially damaged by the operation of Norfolk
Southern’s rail line. The Owners’ property has experienced noise and vibration as well as
the discharge of smoke, dust, dirt, and other particulates from the rail line onto the Owners’
property.

16.  The operation of Norfolk Southern’s rail line now constitutes a nuisance. The
noise, vibration, and discharges have damaged the Owners’ property and decreased its
market va]he. The property of the Owners is less valuable, marketable and desirable.

17.  The operation of Norfolk Southern’s rail line is a public use. The damages to

the Owners’ property are damages caused pursuant to a public use.



18. Before damaging and/or taking the Owners’ property, Norfolk Southern
failed to engage in lawful condemnation procedures to allow the Owners to receive just
compensation for the damage and/or taking that the rail line caused to their property within
the meaning of Article I, Section 11 of the Constitution of Virginia.

WHEREFORE, the Owners respectfully prays this Court enter an Order declaring
that APCO and Norfolk Southern have taken and/or damaged the property of the Owners
within the meaning of Article I, Section 11 of the Constitution of Virginia without paying
just compensation; that pursuant to Virgirnia Code § 8.01-187, as amended, a condemnation
commission of commissioners be empaneled for the purposes of determining and awarding
just compensation; that attorney’s fees, costs and expert fees, and other disbursement and
expenses be awarded pursuant to Virginia Code § 25.1-420, as amended; and that the
Owners may have such other and further relief as the nature of this case may require.

RONALD J. SUSTAKOSKI
CHRISTINE A. SUSTAKOSKI

C. Richard Cranwell

VSB #3347 )

CRANWELL, MOORE & EMICK, P.L..C.
P.O. Box 11804 ‘
Roanoke, VA 24022

Telephone: (540) 344-1000

Facsimile: (540) 344-7073



Henry E. Howell, III

VSB #22274 |

Benjamin L. Perdue

VSB #80791

THE EMINENT DOMAIN LITIGATION GROUP, P.L.C.
One East Plume Street

Norfolk, VA 23510

Telephone: (757) 446-9999

Facsimile: (757) 446-9008
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE

SAKHONE MANIVONG,

Complainant,

V. Case No.: CL /0’\)"/€/

APPALACHIAN POWER COMPANY

and
NORFOLK SOUTHERN RAILWAY COMPANY,

Respondents.

SERVE: Appalachian Power Company
c/o CT Corporation System, Registered Agent
4701 Cox Road, Suite 301
Glen Allen, VA 23060-6802

SERVE: Norfolk Southern Railway Company
c/o Roger A. Petersen, Registered Agent
Three Commercial Place
Norfolk, VA 23510-2191

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT
TO VIRGINIA CODE §§ 8.01-184, 8.01-187 AND 25.1-420

NOW COMES the Complainant, Sakhone Manivong (hereinafter referred to as
“Owner”), by counsel, and for and in support of her inverse condemnation Complaint for
Declaratory Judgment Pursuant to Virginia Code §§ 8.01-184, 8.01-187 and 25.1-420, and
for her Common Law Breach of Article I Sectibn 11 of the Virginia Constitution, states the
following in support of these complaints:

1. Owner owns and resides on the property located on Janney Lane.

2. At all times material herein, Owner has resided at 3641 J anney Lane as her

home,



3. The Reépondent, Appalachian Power Company (hereinafter referred to as
“APCO”) is a public service corporation organized under the laws of the Commonwealth of
Virginia. The legislature has delegated to APCO the power of eminent domain under the
supervision of the State Corporation Commissioner (hereinafter referred to as the “SCC»).
APPCO is a public utility subject to the regulation of the Virginia State Corporation
Commission under Title 56 of the Code of Virginia.

4. The Respondent, Norfolk Southern Railway Company (hereinafter referred to
as “Norfolk Southern™) is a public service corporation organizeci under the laws of thé
Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of
eminent domain.

S. On March 27, 2009, the SCC issued an Order granting APCO a
Certificate of Public Convenience and Necessity Number the same authorizing APCO to
construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric

transmission lines in Roanoke County, Virginia.

6. Pursuant to this Order, the SCC has determined that the transmission lines
are for the public use.

7. Starting in mid-2009, APCO constructed and placed the towers and
transmission lines on land abutting and in proximity to Owner’s property. The towers and
transmission lines are in view of Owner’s property, and Owner’s home is almost within the

fall zone of the towers and transmission lines.

8. The electrical transmission towers are at such a height that Owner
cannot buffer her home from its blighting effects, which include obstructing the view from

the property, emitting electromagnetic waves that penetrate the property, and making noises



that disturb the Owners’ home. As part of its project, APCO removed dense old growth

hardwood stands of trees between the railroad operation of Norfolk Southern and Owner’s

home.

9. Owner’s property as a whole suffered and suffers a diminution in value as a
result of the electrical transmission project. Owner built her home on the property under the
before mari;et conditions; now, after the project’s construction, the property is not as
suitable for this highest and best use. After construction of the towers and transmission
lines, the market now has strong negative resistance to using this property as a residence.

As a result of this project, Owner’s property is less valuable, marketable‘and desirable.

10.  APCO’s towers and transmission lines, built in close proximity of Owner’s
home, has damaged Owner’s property, and APCO has breached and violated Article I,
Section 11 of the Constitution of Virginia.

11.  Before damaging and/or taking Owner’s property, APCO failed to
engage in lawful condemnation procedures to allow Owner to receive just compensation for
the damage and/or taking that APCO’s project caused to her property within the meaning of
Article I, Section 11 of the Constitution of Virginia. |

12.  The electrical transmission towers and lines have a blighting influence on
Owner’s property. The transmission lines and towers constitute a nuisance maintained by a
private corporation with the power of eminent domain, which is damage within the meaning
of Article I, Section 11 of the Constitution of Virginia.

13.  Norfolk Southern operates a rail line on land adjoining the land on which

APCO’s transmission line and towers are located and in close proximity of Owner’s home.



14.  Theland APCO’s transmission lines and towers are on is located between
Norfolk Southern’s rail line and Owner’s property. APCO cleared the land its transmission
lines and towers are located on as part of the building and/or construction process. Part of
the clearing process included cutting down and uprooting trees that insulated Owner’s home
from the damaging effects of Norfolk Southern’s public use of property for its rail
operations, which includes transporting large quantities of coal. With the trees gone, the rail
line operation generates and disburses: coal dust that now trespasses on Owner’s property,
vibrations that now shake Owner’s home, noise that now enters Owner’s home substantially
interfering with its use as a home, and other deleterious effects on Owner’s home.

15. Since APCO cleared the land to build its towers and transmission lines,
Owner’s property has been and is substantially damaged by the operation of Norfolk
Southern’s rail line. Owner’s property has experienced noise and vibration as well as the
discharge of smoke, dust, dirt, and other particulates from the rail line onto Owner’s
property. |

16.  The operation of Norfolk Southern’s rail line now constitutes a nuisance. The
noise, vibration, and discharges have damaged Owner’s property and decreased its market
value. The property of the Owner is less valuable, marketable and desirable.

17.  The operation of Norfolk Southern’s rail line is a public use. The damages to
Owner’s property are damages caused pursuant to a public use.

18. Before damaging and/or taking Owner’s property, Norfolk Southern failed to
engage in lawful condemnation procedures to allow Owner to receive just compensation for
the damage and/or taking that the rail line caused to his property within the meaning of

Article I, Section 11 of the Constitution of Virginia.



WHEREFORE, the Owner respectfully prays this Court enter an Order declaring that
APCO and Norfolk Southern have taken and/or damaged the property of the Owner within
the meaning of Article I, Section 11 of the Constitution of Virginia without paying just
compensation; that pursuant to Virginia Code § 8.01-187, as amended, a condemnation
cémmission of commissioners be empaneled for the purposes of determining and awarding
just compensation; that attorney’s fees, costs and expert fees, and other disbursement and
expenses be awarded pursuant to Virginia Code § 25.1-420, as amended; and that the Owner
may have such other and further relief as the nature of this case may require.

SAKHONE MANIVONG

«

L
Counsel

C. Richard Cranwell

VSB #3347

CRANWELL, MOORE & EMICK, P.L.C.
P.O. Box 11804

Roanoke, VA 24022

Telephone: (540) 344-1000

Facsimile: (540) 344-7073

Henry E. Howell, III

VSB #22274

Benjamin L. Perdue -

VSB #80791

THE EMINENT DOMAIN LITIGATION GROUP, P.L.C.
One East Plume Street

Norfolk, VA 23510

Telephone: (757) 446-9999

Facsimile: (757) 446-9008



VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE

DAVID WEISMAN

and

ELIZABETH WEISMAN,
Complainants,

v. Case No.: Q L12-2720

APPALACHIAN POWER COMPANY

and
NORFOLK SOUTHERN RAILWAY COMPANY,

Respondents.

SERVE: Appalachian Power Company
c/o CT Corporation System, Registered Agent

4701 Cox Road, Suite 301
Glen Allen, VA 23060-6802

SERVE: Norfolk Southern Railway Company
c/o Roger A. Petersen, Registered Agent
Three Commercial Place
Norfolk, VA 23510-2191

COMPLAINT FOR DECLARATORY JUDGMENT PURSUANT
TO VIRGINIA CODE §§ 8.01-184, 8.01-187 AND 25.1-420

NOW COME the Complainants, David and Elizabeth Weisman(hereinafter
“Owners”), by counsel, and for and in support of their inverse condemnation Complaint for
Declaratory Judgment Pursuant to Virginia Code §§ 8.01-184, 8.01-187 and 25.1-420, and
for their Common Law Breach of Article I Section 11 of the Virginia Constitution, state the

following in support of these complaints:



1. The Owners own and reside on the property located on Park Lane.

2 At all times material herein, the Owners have resided at 3953 Park Lane as
their home.

3 The Respondent, Appalachian Power Company (hereinafter referred to as
“APCO”) is a public service corporation organized under the laws of the Commonwealth of
Virginia. The legislature has delegated to APCO the power of eminent domain under the
supervision of the State Corporation Commissioner (hereinafter referred to as the “SCC”).
APPCO is a public utility subject to the regulation of the Virginia State Corporation
Commission under Title 56 of the Code of Virginia.

4. The Respondent, Norfolk Southern Railway Company (hereinafter referred to
as “Norfolk Southern™) is a public service corporation organized under the laws of the
Commonwealth of Virginia. The legislature has delegated to Norfolk Southern the power of
eminent domain.

5. On March 27, 2009, the SCC issued an Order granting APCO a
Certificate of Public Convenience and Necessity Number the same authorizing APCO to
construct and operate a new electric substation and 1.4 miles of 138 kilovolt (kV) electric
transmission lines in Roanoke County, Virginia.

6. Pursuant to this Order, the SCC has determined that the transmission lines
are for the public use.

7. Starting mid-2009, APCO constructed and placed the towers and
transmission lines on land abutting and in proximity to the Owners’ property. The towers
and transmission lines are in view of the Owners’ property, and the Owners’ home is almost

within the fall zone of the towers and transmission lines.



8. The electrical transmission towers are at such a height that the Owners
cannot buffer their home from its blighting effects, which include obstructing the view from
the property, emitting electromagnetic waves that penetrate the property, and making noises
that disturb the Owners’ home. As part of its project, APCO removed dense old growth

hardwood stands of trees between the railroad operation of Norfolk Southern and the

Owners’ home.

9. The Owners’ property as a whole suffered and suffers a diminution in value
as a result of the electrical transmission project. The Owners built their home on the
property under the before market conditions; now, after the project’s construction, the
property is not as suitable for this highest and best use. After construction of the towers and
transmission lines, the market now has strong negative resistance to using this property as a
residence. As a result of this project, the Owners’ property is less valuable, marketable and
desirable.

10.  APCO’s towers and transmission lines, built in close proximity of Owners’
home, has damaged theOwners’ property, and APCO has breached and violated Article I,
Section 11 of the Constitution of Virginia.

11. Before damaging and/or taking the Owners’ property, APCO failed to
engage in lawful condemnation procedures to allow the Owners to receive just
compensation for the damage and/or taking that APCOfs project caused to their property
within the meaning of Article I, Section 11 of the Constitution of Virginia.

12.  The electrical transmission towers and lines have a blighting influence onthe

Owners’ property. The transmission lines and towers constitute a nuisance maintained by a



private corporation with the power of eminent domain, which is damage within the meaning
of Article I, Section 11 of the Constitution of Virginia.
13.  Norfolk Southern operates a rail line on land adjoining the land on which

APCO’s transmission line and towers are located and in close proximity of the Owners’

home.

14.  The land APCO’s transmission lines and towers are on is located between
NorfolkSouthern’s rail line and Owners’ property. APCO cleared the land its transmission
lines and towers are located on as part of the building and/or construction process. Part of
the clearing process included cutting down and uprooting trees that insulated the Owners’
home from the damaging effects of Norfolk Southern’s public use of property for its rail
operations, which includes transporting large quantities of coal. With the trees gone, the rail
line operation generates and disburses: coal dust that now trespasses on the Owners’
property, vibrations that now shake the Owners’home, noise that now enters the Owners’
home substantially interfering with its use as a home, and other deleterious effects on the
Owners’ home.

15. Since APCO cleared the land to build its towers and transmission lines, the
Owners’property has been and is substantially damaged by the operation of Norfolk
Southern’s rail line. The Owners’ property has experienced noise and vibration as well as
the discharge of smoke, dust, dirt, and other particulates from the rail line onto the Owners’
property.

16.  The operation of Norfolk Southern’s rail line now constitutes a nuisance. The
noise, vibration, and discharges have damaged the Owners’ property and decreased its

market value. The property of the Owners is less valuable, marketable and desirable.



17.  The operation of Norfolk Southern’s rail line is a public use. The damages to
the Owners’ property are damages caused pursuant to a public use.

18.  Before damaging and/or taking the Owners’ property, Norfolk Southern
failed to engage in lawful condemnation procedures to allow the Owners to receive just
compensation for the damage and/or taking that the rail line caused to their property within
the meaning of Article I, Section 11 of the Constitution of Virginia.

WHEREFORE, the Owners respectfully prays this Court enter an Order declaring
that APCO and Norfolk Southern have taken and/or damaged the property of the Owners
within the meaning of Article I, Section 11 of the Constitution of Virginia without paying
just compensation; that pursuant to Virginia Code § 8.01-187, as amended, a condemnation
commission of commissioners be empaneled for the purposes of determining and awarding
just compensation; that attorney’s fees, costs and expert fees, and other disbursement and
expenses be awarded pursuant to Virginia Code § 25.1-420, as amended; and that the
Owners may have such other and further relief as the nature of this case may require.

DAVID WEISMAN
ELIZABETH WEISMAN

C. Richard Cranwell

VSB #3347

CRANWELL, MOORE & EMICK, P.L.C.
P.O. Box 11804

Roanoke, VA 24022

Telephone: (540) 344-1000

Facsimile: (540) 344-7073



Henry E. Howell, III
VSB #22274
Benjamin L. Perdue
VSR #80791

THE EMINENT DOMAIN LITIGATION GROUP,P.L.C.
One East Plume Street
Norfolk, VA 23510
Telephone: (757) 446-9999
Facsimile: (757) 446-9008
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bty the County Court of leangke County ty erder of the day
of 1880, % Mum mMat will e o Just cotpenzation
for such part of the land ef the Treaheld shersef Swtt.Coon and

: Gm.‘hu wife,are tenants,as is prepesed L bte taken
bty the Roanpke & Teuthern Ratleny Cempany fer its purposes,de
certify that en the 4th day @ Nevemder, 1680.the day Aesizned
in said netios, we met tegether en said latd,and net having come
pleted our duties we regularly cdjeurned te meet en the 6th day
of Novetiber,at wiich time we agein met e said part ef the land
the 1imit of which park:Were then and there dsscrided o us as
Tollows,teswits A s4#AY’ of 1and ene Mundred feet wide,as:
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fy the BOlBe

"1 vy the County Court of Toanoke
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desiznated bty the line of the
of which 1& herewith filed.

right of way of said reilroud.

containine 1,6 acres,a mAD
And after beinz first dquly sworn,upon & view of the part

aforssaid and upon such evidence as was before us,we are of the

and do ascertain that for the said part,and for the
damage to the residue of tne lot or tract teyond the pecualiar
venefits to te derived in gespsct Lo such reaidus frot the work
to e constyuctads ($77,60), Seventy. Seven 507100 dollers will te
‘a just compensation,

Given under our hands this éth day.of chmbu. 1890,
Jomes MeWatte.
Jehn Coen,
Jemes W, Turner.
Yol Buff.

epinion,

aepon' as te land of Nean J.Wertk.

Yirvinia. Regangke County, t.o-uu
Iy 3.‘:.(:.6“011!00&.0. Nﬁ.m Putlic fod the sadd County, do

certif‘y that James E.Day,Isesc heli _;Jmﬁ‘” M. vatts, Jumes V.
Turner % Jehn Ceen have ’WW@ me that they
will faithfully and mpo.rtiany S ¥ O

compensation for such of the lana ¢f the Mﬁld whereof K.J.
wertz is tenant,as is preposed to bte taien ty the W %
2outhern “ajlway Coupany for its purposes, and will truly certid

my hend thil 4 day of xwmater, 1880,

Given under
®.H, \..Greemroodmobary Patlic.

We,James M, Watts,Jein Cesn,
County, ty its order of the

1690,t10 asceytain what will be & Just compensad

day of
1and of the freehold whereof Yeah J.

tion for such part of the
‘werts is tenant,as is rropesed to b'o taken by the loaneke &
southegn Railway Cenpany for its purposes,qo certify that on
the 4th any of November, 1690, the day adssizned in said notice,
we met tozether on said 1and, and not having coupleted our‘

auties,we regularly adjourned to meet on t.he &th day of Noveme

a3

Jemes W, Turnal, L.h. nutt, appointed

o
AN

(N



Faid
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ter,at wiich time we again met o said part of the land,the

George Werts and Yeah J,Wertsz da labant os is preposed to te

i o~

limit of whichnupart were than and there deccrited to us as

follows, tewwity
A styip of land ono nundred feet wide,as desiznated by the

line of the right of way of said ra.nroad. centaining 8,2 acres,
e map of which strip is herewith filed, :

A%4 after Ceinc first Aduly sworn,upon & view of the part
aforesaid and upon such evidence as was tefore us,we are of the
opinion,and de asceptain that for tae said part,and for the
damagze to the residus of the 1et or tract bteyond the péculiar
tenefits Lo bte derived in respect te such residue from the work
to te constructed, (8320,00) Three Tundred % Twent.y will te a
Just compensatiofs

Given under our hatds this &th day of November, 1690,
James Myatte.

John Coon,
Jares W;Tul‘th';
. : T Rutt,
‘ leport as to land of Peter Werta® hsirs,
Virginia, Jganeke QiLY, te-wit;
| I,®H,C.Greenwood,a Notery Putlic for the said County,do

certify that James EeDay,Isauc Hehuff,Jumer M.Watte,Jomes V.
Turner % John Coof have this day made cath tefore we that they
will faithfully and impartially ascertain what will te & Just
cempeasatien for such of the land of the freshold whereof the
heirs of Peter Werts are tenunts,as 1s proposed to te taken ty
the Zoanoke % Zouthern milway Company fer its purposes,and

will truly certify the sare.
Given undor my hafd this 4th day of Noventer, 1600,
Folis C.Greenwm; Hm:'y Public.

Yo, Jomes M, Watts, John Coon,James V., Turner, Isass H.Huff,ap-
pointed ty the Ceunty Court of Boaneie County, by its order of
the day of . 1680, Lo ascertuin what will be a Just
compensation for such part of ths land of the freshold whareof

taken ty the moko % Southern ~.anwe.y Company for its pure
peses,do carufy that on the 4th day of Nevembter,1£80,the day
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60'/1003\\ w1ll te & just compensation,

‘Purnér and John Goon have this Aay maede oath before me that

desizned in sald netice,we met tegether on said land ahd not
having completed our duties,we rerularly adjourhed to meet on
the &6th day of November.at which time we again riet on sEsd part
of tiis land,the limit of which part were then and there de-

scrited to us as follews, LOo=-wity
A strip of land eéne hundred feet wide,ns desiznated by tne

1ine. of the risht of way of suid railread, containing 6.74 acres,
o map of which strip 1s herewith filed, :

And after teing €ipst duly sworn,upot a view of the part
aforesaid und upoh such evidence as was tefore us,we are of the
opinion, and do ascertain that for tiae said part.and for the
damagze to the residus of the lot or tract beyend the psculiar
tenefits to te derived in pespect to such residue from the work
to te constructed, (A387,501Three hundred and thirty seven

Given under cur hands this 6th day of Kovemter, 1£060.
James M,mtis.,

John Coen.
James W, Turner.

7eport as to land of Jacot Werts® fHeirs.

Virginie, 2ganoke County, toewit;
TePehe Q. Greenwood, & Notary Putlic for the saia Jounty,do
certify that James Z4Dey, Iseac H,hHuff,James 1. Watts,James .

they will faithfully and impartially.ascertatn what will e a
Just compensation for such of the land of the freehold waereof
the heirs of Jécob Wertis are tenants,ue 15 proposed to de taken
ty the Joanoke % Southern Railway Gompany for its purpeses,and
will truly éettif.v the same,
Gi7en under my hand this 4th Aay 6f Novemter, 1800,
#.E. G. Greenvwood, hetary Putlic.

Ve,James M, Watts,Johr Coon,James W, Turner,isasg h,Huff, ape
pointed ty the County Court of Zoangke County by its order of
the day of 18080, to ascertain wheat will te a Just
compensation for such part of the land of the freehold whereof

.

SN
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Elizateth w‘ert.z-;:‘x'!&;b:mnz*;f; tenants,as is proposed to be
taken by the Roancke ¢ Scuthern lailway Company for its purs
poses, Ao certify tiat oh the 4th day of November, 1690,the day
degdznad in esaid notice,we met together on said land and not
having completed our duties we regularly adjourned to meet on
the &th day of November,at which time we again ;nat on said part
of the land.t.he 1imit of which were then and there descrited to

.

us as follows, to-wit;
A strip of land one hundred teet Mae designated by the
1ine of the right of way of said ’MIM contagning S414 acres
& map of which strip is herevith filed.
And after Tirst being duly sworn,upon & view of the part
aforesaid and upon such evidence as was vefore us,we are of the
opinion,and do ascertadn that for the said part,and for the
darage to the yesidus of the lot or tract beyond the peculiar
benefits to be derived 'in respect to such residus frok: the work
to be constructed, (8167,00) One hundred fifty seven dollars-
will be a jus$ compsmsation.
Given umder.se hands this &th day of Yovemter, 1690.

Jame® M, Wtte,

Jek@ Coon,

James W, Twrner.

T H. Hufff.

eport as to lang of Awrem Murray.

YArginis, 3ganols Cownty, to-@iti . ,
I, Belis CoGrecowood, & Notary Pullie for the 8aid County, do

certifty that James BeDay,Isanc H.Huff,Jemes M.atts,Jdames W,
Turner % John Cogn have this Aay mads. oath bLéfore me that they
will faithfully and impartially ascertain what will be a Just
compensation for such of the land of the freehold whereot the .
neirs of Abram Murrayj ars tenants,as is propossd te be taien
by the Roancke A fouthera Iailway Company for it..pﬁ.rpocn.and
wili truly certify the same,
Given under my hand this 4th day of. Nevember, 18590, .
S.H.C.Greenwood, Fotary Putlsc.

Wo'. James M.Wetlts,John Coon,dJames ¥, Turner and Isaad hLskuff,




appoinpe'd ty the County 'g:ourt of “gancis County,dy sis order of
the day of 1690, to aseertagh what wsll be a jJust
compensatgon for sueh part of ths land of the freehold whereof
the heirs of Abram Murray are tenunts,as $8 proposed Lo te
taken bty the leansie £ Southern 2agiway Company for its pure
poses,do certify that on the 4th day of Nevember, 1690, the dny
designed in said notice,we met together on sadd part of the
land, the 1t of wihich part were then and there described to
us as follows, Lowwrity L
A strip one hundred feet wide contagning 4,07 acres,as
shown by the. line of the right of way of said raslvay, oome
mencing at the lands of WeB.Beone and 'gxumung to the lands of
Jas. A, Anos, deo’d, s per plat, Rerewith filed,
ARR afver begnz first amly swern,upon a view of the part
aforssagd and upon sueh evidence as was Lefore us,we are of the
opinfon, and Ao ascertafn that for the said part,and for tie
demaze to the residue of the 1ot or tract beyond the peculiar
bensfits to e air:m 1n respect to such residue from the work
to te constructed, (816%,60) One hinired and sixty twe 80,100
dollars will be a Jjust compensation,
Given under our “ands this 4 day of November, 1690,

darss N, Waits.

John Coon,

James W, Turner.

1. H. Lutt,

- Report as to land of B,D,RBeon’s Heirs.

*

Virzinie, sanoke County,to-wits

I, 8,4, C,Greenwood, a Notary Bublic Tor the said County,do
certify that Jares M,Watts,Jdohn Coen,James W, Turner, L. H.Hut?t,
nave tais day made oath btefore me that they will fafthfully and
impartially ascertain what will te a just compensation for such
of. the land of the freewold whereof B,D.Boon’s heirs and Mrs.
A.D.Eoon At tenant as is proposed Lo te taken by the loancke %
Southern atilway Company for its purposesand will truly oertify
the sax;sc.

Given under my hand this 4th day of November, 1890,

®,H, C.Groenwood, Xotary Putlic.
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W, James . atts,John Coon,Jawes e Turner, I.H.Hetf, appointed
ty the County Court of loancke County bty its order of the
1890, to ascertain wiet will e & Just compehe
such part of tie land of the freehold whereof Mrs.A.

4aey of
sation for
as 16 proposed to te taXen by the “pancke %
fy Lhat on

nD.Boone is tenaut,
Southern lailway Company for its purpeses, do certx
the 4th day of November, 1890,the day designed in said notice,we
met together on said part of the lund,the limit of which part
were then and there dsscrited to us as follows, to-¥ils

A strip of land one hundred feet wide as dssignated ty the
‘1ine of the riszht of way of suid railvay, containing 1,86 acres,
a wap of which strip is herewith filed. - .

And after being first duly sworn,upoh a visw of the part

aforesaid and upon such evidence as was before us,vwe are of the

opinion,and 4o ascertain that for the said part,apd for the
dumese to the residue of the lot or tract Yeyond the pcculiar
penefits to te derived u respect to such restdue fraw the work
to be constructed, {680,001, Tharty dollars will be o just coms
pensation.
Given under our hands tais 4th day of Novewter, 1690,
‘ Jomes M.Watts,

John Coons

James e Turner,

T.H Hult,

*

epere as to lasd of Dingel Yhelps.

Virzinia, Joancke County,toswits ¢

I, 8o H. C.Greenwood, Notary Puplis for the said gitv,do certify
James BeDay,Isaac HeHuff,Junes N.atts,James . Turner % John
Cooh have this day made oath betore me that they will faithe
fully and impartially asgertain what will be a Jgat compenst=
tion for such of the land of the freeshold whereof Daniel Phelpy
is tenant as is proposed to Le taien L¥ the Joanoske % Southern
ailvay Company for it purposes,and will truly ocertify the '
same, '

Ggven unfer my band this 4th day o€ 1680,
£,H, C, Grecnwpod, Hotary Maplie.

-




damage to the residue of the 1ot or tract teyond the peculiar

O

Weo,dames N.Watts,John Coéﬁ,nges W, Tarner, I.H. HarY, appointed
Ly the County Court of Roangke County Ly its order of the
day of 1880, t0 asoertain what will te a Just compensa-
tion for such part of tae land of the freehold whersof Daniel
Phielps is tenant as is proposed to te t,éken Ly the ‘loanoxe &
Southern ‘ailway Coampany for its purposes,d¢ certify that on
the 4th day of November, 1890, the day desipned in said notice,.
we met together on said part of the land,the limit of whicas-
part vere then and there described to us as follows, to-wity

A strip of land one hundred feet wids,as designated Lty the
line of the right of vay of the said lailway, containing 1,04
acres,&a map of which stirip is h_etewith filed.,

And after %eing first duly sworn,upon a viev of the part
aforesaid and upon such svidence as vas tefere us,we are of the
opinion,and do ascertain that for the said part,and for the

tenefits to bte derived in respect to such res:dué from the work
to te constructed, ($15.00) Fifteen dollars will be a just com-
pensation,

Given under our hands this 4th day of Novembter, 1600.
James M,Watte,

John Coon.
James ¥, Turner.
I‘ Hc Mo

Teport as to land of J,W,hartman,

Yirzinia,icanoke County,towwits

Ty BeH.C.Groexwooll;g Notary Paplse for the 8214 County,do
certify that James E.Dagy.-Imo'H.Ruff..Jml Mo Watts,James ¥,
Turner and Joinn Coon have this day made ocath before me taat
tiaey will faithfully and impartially ascertain vhat will be a
Just campensatiofi, for such of the land of the freehold vhereof

JeY,Hartman is tenant as xi proposed to be taken Ly the Zoanoke
% Southern Railvay Company for its purposes,and will truly

certify the same,
Given under my 1and this 4 day of November, 1890.
. f,H. C.Creenwoopd, Notary Public, -

«
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e, James M, Yatts,John Coon, James 7/, 'I‘ufner. igaac tiehuff,ap~
poanted By the County Court of oanoXe County,by its order of
the _day of 1880, to asgertain what will bte a Just
compensation for such part of the land of the freehold whereof
J.W.Hartman is tenant as is proposed to be taken by the Roancke
4 Southern “ailvay Campany for its purposes,do certify that on
the 4th day of Novemter,the day designed in said order,we met
tozether on said part ot tiae land, the limit of which part sere
then and there described to us as follows, to-wits

A strip of land one hundred feet wids,as dssignated by the
4 1ine of the rizit of way of said railway,containing 8,68 acres. ‘
This rizat of way is 79 feet from the centre of the rigit of
way to the dwvelling houre,but we find tiat from the conforma-
tion of the country it would te impracticable witliout unreasone
atle expense to otherwise locate said railroad. A map of said
strip is herewvith filed,

And after bteing first duly sworn,upon a viev of the part
aforesaid and upon such evidence as was tefore us,we are of tae
opinién,and do ascertain that for tie said part,and for tie
damage to the residue of tie lot or tract teyond the peculiar
tenefits to be derived in respect to such residue from the work
to te constructed, {825.00) Twenty five dollars will be a Just
compensation,

Given under our hands this 4th day of Novembez:. 1890.

Jmiea M, ¥atts,

John Coon.

Jumes Y. Turner,

Clfot e 2 Llvwnid o Dty Ot s

Virgisia, Jganols Comnty, toe-wits ' '
I,8.H.C.Creenvood, Notary Publie for the said L4itv.do certify}
that James E.Day,Isano HeHuff,Janes M, Watts,James W, Turner &
Joan Coon Nhave this day made oath before me that they will
faithfully and impartially ascertain vhat vill bte a just coms
pensation for such of the land of the freehcld vhereof Kancy
McGuire is tenant as is proposed to bte taken Ly the loanoke %
Southern _ailway Loxpany for its purposes,and will truly certi-
fy the same. '

Given under my hand this 4th day of Novembver, 18080,
€. H, C.Lreenvwood, Notary Putlic.
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We,James M. Wat,ts..fa‘jCooa.JmB ¥, Twrner, isaae H Huff,ap-
pointed By the County Court of Roanoke County by its order of
the day of 1890, to asgertain what will be a Just

compensation for suoh part of tae 1and of the free‘xold whereof

Nancy McGuire 1s tenant as is pronosed to te taken Ly the
oanoke # Southern ‘ailway Company for its purposes,do certify
that on the 4th day of Novembter,the day desinned in said order,
we met tozetner on said part of the land,the limit of whica
part were then and ‘there described to us as follows, to-wite

A strip of land one Aundred feet wide,as designtaed Ly tae
line of the rigat of vay of said railroad, containing 2.46 acreés

a map of wiiol strip is nerewitn filed.

And sfter bteing first duly sworn,upon a view of the part
aforesaid and upon such evidence as was tefgre us,ve are of tae
opinion, and do ascertain that for tie said part,and for the
damace to tie residue of the lot or tract veyond the peculdar
tenefits to te derived 1n respesct to such residue froem the work
to te constructed, ($16.00)Fifteen dollars will be a Jjust com-~
pensation. ‘

Given w;der our hands this ith day of Kovemter, 1690,

James M."atis.
Joan Coon.
James WeTurnere.

Io}ln i'iuff.




Report as to Bstate /gf Junieg Amos,degcsased.
Virginia, Roanoke City, toewits ;

I,8.H.C.Greenwood, Notary Public for the said County,do cer-|
tify that James E,Day, Isaac H.Huff,James M,Watts,Jomes W, Turnerl
& John Coon,have this day made cath before me that they will
faithfully and impartially asgertain what will bs a Just colw
pensation for such of the land of the freshold whsreof Delila
Amos 3s tenant,as is proposed to be taien by the Roanoxe &
Southern Railway Compeny,for its purposes,and will truly certi-;
fy the same, '

Given under my hand, this 4th day of November, 1880,
g.He CeGroenvood, Yotary Public

we, James M, Watts,John Coon, T.H.Haff,James V¥, Turner,appointed
by the County Court of Roanoke County by its order of the
aay of 1680,t0 aseertain what will be & Just com~
pensation for such part of the land of the freeholda whersef
DelilehAmos is tenant,ns is proposed to be taxen by the Roanoke
& Southern Railway Compeny for its purposes,do certify that on
the 4 day of Noveamber, 1880, the day designed in suid notice,we
met together on said part of the land,the limit of which part
were then and there desoribed to us as follows, Lo-witta strip
of land one hundred feet wide as desirnated by the line of the
right of way of said Railroad, oontaining 7.68 acres,as shown by
& map of satid strip herewith filed. We further find that said
strip tnoludes the awelling of the tenant,but from the gonforme«
ation of the ocountry,the road ocould not be located elsewhers,

exoept at unreasonable expenmse.

Al;d after being first duly swern,upon a view of tiae part
aforesaid and upon such evidsnee as was before us,we are of the
opinien,and 4o asoertain that for the said partyend for the
damaze to the residue of the lot or tract beyond the peculiar
benefits to be derived in respest to such residue from the work
te be construoted, (#218,00 +) 7,62 Two Hundred and Zighteen
Dollars & Seven 61/100,making $226,82 in all,will dbe & Just
conpensation,

Given under our hands,this ¢ day of Novetn!{er, 1890,

ggmhﬁecmtu.

Io’li. Huff,
James W, Turner.




Court tne several sums of money aforesaid,it is ordered that

EM . i

74 ’
At Roanoke County Court,larch 15th,1891.
loanoke and Southern Railway Co, Plaintiff ;
against : i} Motion to assess |
}
)

?Agry nockett, !_!. F.hockett, szrles; Defendants} Dapages.

£ink, Levi Witt and W.H,Trout. )
This day David B.Xefauver,Georze M.Bell.and William H.Coox.:

disinterested free-holders of the County of Roanoke,vho vere
appointed at the February Term 1891,o0f this Court,to ascertain
& jJust compensation to the several owners of land above men-
tioned,upon the line of sald road within said County for such
of said lands as are proposed to be t%xken by said coupany for X
its purposes,filed their several reports by which they have als]

lowed to the reapective land-owners the sums of money set op- !
posite their names,as followss : !

1tary Lockett £372.00

W.F. Lockett 606, 00

jCharles ink 40.00
nevi Witt 86,00 !
800.00

Willdam H, Trout
And the said Company and the several land-owners appearing

in Court by Counsel and making no exception to said saveral re-:
ports,but agresing to accept the same,the said several reports
are nereby confimed,and the said Company having paid ingo

the Clerk of this Court shall pay to the sald several land-
owners as followe, to-vwitsto Yra.Mary Lockett$372.000to V.F.
Lockett $305.00tto Charles £ink $40.00tto Levi witt $88.00 and ;

to W.l.Trout $300.00,0r to their attorneys.
And the title to the said lands as shown by the report of

comissioners and plats accompanying the same are hereby vested.
absolutely in the Zeanoke and Southern 3uilway Company, "
And the said Coupany shall pay the costs of this proceeding. ;
Before the abeve sums of noney ahali be paiad to W.H, Trout |
and Mrs.llary Lockett,Jacob 8. ,Bae_r. vho is hereby appointed a
Commnissioner for that purpese,shall ascertain and report to
vhom said money so avarded to lary ;‘;Ockat.t. and W.H.Trout is
payatls, some doubt being entertained by thes said Company as to

——_1 7 o 77— o tte 1 4n n

the title of said parties to said land.

S e g ———



\1r~1n1a.?oanoke County.to—wit:

I,John Coon,a Justiee for the said county,do certify that
D, E.Kefauver,Geo.M.Eell and Wa.h.Cook have this day made oath
before me th&t they w11l faithfully and impartially ascertain
vhat will be a Just compensation for such of the land of the
' freenold whereof Mrs.Mary Lockett 18 tenant as is proposed to
be taken by the Roanoke & Southern Rwilway Company for its pur~
poses,and will truly certify the seme.

Given under my hand this 20 day of Fetruary, 1891.
John Coon,Justice of the Peasge.

We, D, E. kefauver, Geo. M. Bell and ¥, H. Cook, appointed by the
County Court of loanoks County by its erder of the day of !
February, 1691, to ascertain what vill e a Juaé compensation for
such part of the land of the freehold whereof Mrs.Yary F.Locke |
ett is tenant as 18 proposed to be taken by the Xeanoke &
Bouthern Railvay Company for its purposes,do certify that on
the 20th day of February, 1691, the day desighed in said order,ve!
met together on said land and not naving completed our duties I
ve refularly adjourned to meet on the 2ist day of February,at
vhich time we again met on said part of the land,the linit of
which part were then and there described to us as follows, to- ;

l
!
H
!
i
l
!
f;
!
|
i
|

vits Being a strip or portion of land 100 feet wide, fifty
feet on either side of the center line of said railvay, con-
mencing at the line of the lands of Mn, Trout and extending
thence through the land of Mary wckett,maintaining the above
mentioned width,a distance of 1226 feet,more or less,to the
line of the lands of W.F.Lockett congining 2,81 aares. A plat ;
of the abbve land taken being hereto att§§hed.and is mbde part g!
of this report. Jafter being first duly sworn,upon & view of
| the part aforesaid and upen such evidenge s was before us,ve
are of the opinion.and do ascertain that for the said part,and j

for the damage to the residue of the lot or tract beyond the |

peculiar benefits to be derived in respeot to such residue frowm|

!

the vork to be constructed, {$272.00) Two fundred and Seventy

Trwo Dollars will be a Jjust compensation.
Civen under our hands this 21 day of rebruary, 1691.
' D, Z.Kefauver.
Geo.M.Tell,

#a. H. Cook.
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Report as to land of W.F.Lockett.

Virginia, Joanoke County, to-wits i
I,John Coon,a Justice for the said County,do certify that D.i
Z.Kefauver, Geo.M,ell and Wm.H.Cook have this day made oath be-é
fore me that they will faithfully and fmpartially ascertain :
what will be a just ccmpensation for such of the land of the |
freehold whereof ¥m.F.7Tockett 1s tenant &8 is proposed to be §
taken by the Roanoke & Southern Railway Company for its pur~ i
poses, and will truly certify the same. ‘ 5
Given under my hand this 20th day of February, 1691. 3
Jonn Coon, Justice of the Peage. :

We, D+ E.Kefauver,Geo..Bell and Wu.k.Cook,appointed by the
County Court of Ioanoke County by its order of the day of
Fetruary, 1691, to ascertain what will be a just compensation for.
such part of the land of the freehold whereof Wn.F.Lookett is
tenant &5 18 proposed to be taken by the Joanoke & fouthern
Reilwvay Company for its purposes,do certify that on the 20th
day of February,1691,the day designed in said order,ve net to-
gether on said land and not having completed our duties we reg-|
ularly adjourned to meet on the 21 day of February, 1891,at
vhich tinie we again met on said part of the land, the limit of
which part were then and there described to us as follows, to-
vit: Being a strip or portion of land 100 feet wide, &0 feet on

i
N

either side of the centre line of said Rwmilvay, coomencing at
the line of the lands of Mary Lockett and extending thence
throuzh the land of said W.F.dekett.maxntaining the above Lien-
tioned width a daistance of 1572 feet,more or less,to the line
of the lands of Levi Witt,ocontaining 3.61 mores,more or less,a
plat of said land herein taken being hereto utté@hed end is maeé/
part of this report. And after beinpg first duly svorn,upon a
view of the part aforesaid,and upon such evidsnce as was before
ue,ve are of the opinion,and do ascertain that for the said
part,and for the dmmage to the residue of the lot or tract bee
yond the peoultiar benefits to be derived in respect to such
residue from the work to be construoted, {$505.00) Bix hundred &

i

five dollars vill be a Just compensation.
Giveﬁ under our hands this 21 day of February, 1691, )
D, B.¥efauver. ’ ;
Geo.M.Bell. ‘
mn. H. Gook, %




Report as to 1and of Charles Sink,

Virginie, Roanoke County, to-wits

I,John Coon,a Justice for the said county,do certify that D.
E.Kefauver, Geo.,}.Bell ana ¥Wm.}k,Cook have this day made oath be-
fore me thai they vill faithfully and impartially ascertain
vhat will be & Just compensation for such of the land of the
freehold thereof Charles Fink 18 tenant as. is proposed to be
taken by the Roanoke & Scuthern Railway Company for its pur—
poses,and will truly certify the same, ‘

Given under my hand this day of 1890.
John Coon,Justice of the Peage.

We, D, 3. hefauver,Geo. M. Lell and w.H.Cook,appointed by the
Couni.y'court of Rwoanoke County by its order of the day of
February, 1691, to ascertain vhat will be a fust compensation for
such part of the land of the freehold whereof Charles Eink is
tenant as is proposed to be taken by the R0anoke % Eouthern
Railvay Company for its purposes,do certify that on the 20th
day of February, 1691, the day designed in said order,we met to-
gether on said land and not having completed our duties we reg-
ularly adjourned to meet on tne 21ist day of February,at vhich
tine ve aga'in met on said part of the land, the limit of wvhich

'part were then and there describeﬁ to us as follows, to-wit:

Being a strip or portion of land 100 feet wide,50 fest on eithej
side of the centre line of said Railway, otumencing at the line

of the lands of W.H.Trout and extending thence through the said
londs of Chas,.Bink,mainteining the above mentioned width a dis-

tance of 667 feet,more or le#s,to the line of the lande of J.A.

Peters, containing 1,68 acres.more or less, A plat of the land

herein taken and showing its psculiar shape, is hereto attafc_;hed
and is made part of this report.

And after being first auly svorn,upon a view of the part
aforesaid and upon such evidsnce as was befors us,we nre of the
opinion,and do ascertain that for the said part,aund for the
donmage to the residus of the lot or traot beyond the peculiar
benefits to be derived in respeot to such residus fron the work
to be constructed, [$40.00) Forty dollars will be a Just compens
Given under our hands this 21ist day of February, 168%1.

D.B. Kkafauver.
teo.N.Bell.
. H, Cook.

sation.
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Report as to land of Levi wite,

Virginia, lotnoke County, to-vit; :
I,Joan Coon,o Justice for the said county,do ceriify that D.i
B.kefauver, Geo. M. Eell and Wm.H.Cook have this day made oath be—}
fore me that they will faithfully and impartially ascertain I
vhat will be a just compencation for such of the land of the i
freehold vhereof Levi Witt is tenant as 18 proposed to be taken
by the Roanoke % Southern Railway Gompany for its purposes,and |
will truly certify the same.

Given under my hand this 20 day of February, 18901:%
John Coon,Justice of the Peage. 1

We, D. Z. Kefauver, Geo. . Eoll and ¥in. H. Gook, appointed by tne :
County Court of Roanoke Coupt.y by its order of tie aay of s
February, 1893._. to ascertain vhat will be a fust compensation fori?
such part of the land of the freehold rhereof Levi Witt is ten~|
ant as is proposed to be taken by the Roanocke & Bouthern Rail- '
wvay Company for its purposes,do céertify tnat on the 20 day of
February, 1891, the day desigued in said order,we met together on!
said land end not having compliet.ed our duties we regularly ad- §
Journsd to meet on the 21 day of February, 1801,at vhich time vre:
again met on said part of the land,the 1imit of which part were|
then and there described to us as follows, to-wit: Feing a s;rip’
or portion of land 100 feé'c vide, 50 feet on either side of the !
centre line of said railway, coumiencing at the line of tae landsg
of W.F.Lockett and extending thence through the lands of the :
said Witt,maintaining the above mentioned width & distance of
263 feet,more or less,to the 1ine of the lands of Noah J.Wertz,
contoining 6/10 acres,more or less,a plat of the land taken be-!
ing hereto att.aiéhed and is made part of this report. !

And after being first duly svorn,upon & view of the part
aforesald and upon such evidence as was before us,ve are of the
opinion,&nd do ascertain that for the said part,and for the
damage to the residue of the lot or tract beyond the peculiar
benefits to be derived in respect to such residue from tne work

to be constructed, (888.00)Eighty 2ight Dollars will be a just

coupensation,
Given under our hands this 21 day of February, 1861.
D. 3. Kefauver,
Geo. M. Bell.

m. HO cook.
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Report as to land of W.hH.Trout.

[RYPEE -

Virginia, Joanoke County, to-wit:

I,John Céon,n Justice for the said county,do certify that D.:
B.Kefauver, Geo0.}.Tell, W.K.Cook have this day mode oath before
me that they will faithfully and impartially ascertain what
wv1ill be a Just compensation for such of the land of the free~
hola whereof W.H.Trout 1s tenant as 1s préposed to be taken by
the Ré&noke & Bouthern Railway Company for its purposes,and

will truly certify tne same.
Given under my hand this 20 day of February, 1891.
John Coon,Justice of the Peage.

we, D, B. Xefauver,5e0. 4, Nell and wm,H.Cook,appointed by the
County Court of Rwanoke County by 1its order of the day of :
February, 1691, to ascertain vhat will bte a Just compensation fQ§;
such part of the land of the freehold vhereof W.k.Trout 1s '
tenant as is proposed to be taken by the Roanoke % Southern :
wailvay Company for its puryoses,do certify that on the 20th 1
day of February, 1691, the day designed in said order,vwe met to-
goether on said land and not hawing completed our duties,ve reg—f
ularly adjourned to meet on the 21 day of February,at which i
tine vie again met on said part of the land,the limit of which
part were then and there described to us as follovito-wits
Peing a striv or vortiocn of land 100 feet wide. L0 feet on
either gide of the centre line of said railway, camencing at
the. 1ine of T, T.Fishburne and extending thence through the
lands of sagd Trout,maintaining the above mentioned width a
distance of £22 feet,nore or less,to tine line of the lands of

Chas, 81nk, containing 1,03 acres,more or less. Allbuildings on
the land herein taken by said Railway Company for its Right of
Way are to be removed at the expense of said Trout. A plat of
said land taken being hereto attdéhod and is made part of this .
report. And after Sirskt being first auly sworn,upon a view of %

t

the part aforesaid and upon such evidence as was before us,ve ;
are of the opinion,and do ascertain that for the said part,and i
for the damage to the residue of the lot or tract beyond the
peculiar benefits to be derived in respect to such residue from
the vork to be constructed, ($300,00) Three hundred dollars will
be ; Jjust compensation. Given under our hands this 21st day of
February,1891. . " D,B.Xefauver.
‘ : Geo.NM.Pell,

wm.ﬁ.COok.
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‘state of ¥irginia,

Zonnoke County,to-wit:
1, william McCauley,Clerk of the County Court of Roanoke

County in the State of virginia,do certify that the foregoing

are true copies of the orders of confirmation of reports of
s tagen by the

assessment of damages,to land-holders of land
poses, and of

Roanoke and Southern Reailway Company for its pur

said Reports.
Given under my hand;this 12th day of November, 1891,

Frfey et
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RICHARD SCHILLING,
and
BARBARA SCHILLING,

Complainants,

-VsS-— :Case No.:CL11-001047-00
APPALACHIAN POWER COMPANY,

and

NORFOLK SOUTHERN RAILWAY
COMPANY,

Respondents.

:October 29, 2012
________________ 1:30 P.M.

HEARD BEFORE:

THE HONORABLE RICHARD P. DOUGHERTY, JR.

CENTRAL VIRGINIA REPORTERS
P.O. BOX 12628
ROANOKE, VIRGINIA 24027
(540) 380-5017




APPEARANCES:

CRANWELL, MOORE & EMICK, PLC
ROANOKE, VIRGINIA
BY: C. RICHARD CRANWELL, ESOQ.

Counsel on behalf of Complainants

THE EMINENT DOMAIN LITIGATION GROUP, PLC
NORFOLK, VIRGINIA
BY: HENRY E. HOWELL, III, ESQ.

Counsel on behalf of Complainants

FRITH, ANDERSON & PEAKE, PC
ROANOKE, VIRGINIA
BY: PHILLIP V. ANDERSON, ESOQ.

Counsel on behalf of Respondent, Appalachian
Power Company

WILLCOX & SAVAGE, PC
NORFOLK, VIRGINIA
BY: GARY A. BRYANT, ESQ.

Counsel on behalf of Respondent, Norfolk Southern
Railway Company

NORFOLK SOUTHERN RAILWAY COMPANY
NORFOLK, VIRGINIA
BY: THOMAS W. AMBLER, ESQ.
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The following came on to be heard before the Honorable

Richard P. Doherty, Jr., Judge of the Circuit Court for the

County of Roanoke, sitting at Salem, Virginia, at 1:30 p.m. on

this,

the 29th day of October, 2012.

{(Court Reporter Sworn)

THE COURT: Good afternoon. Believe it or not I
have gone over the file and gone over the cases and
actually understand what is going on and why we have
so many people here. We are here in the case of
Richard Schilling and Barbara Schilling versus
Appalachian Power Company and Norfolk Southern Railway
Company, CL11-001047 and we are scheduled for plea in
bar on Norfolk Southern, demurrer by Norfolk Southern,
demurrer by APCO, motion to strike pleas in bar
Norfolk Southern, motion to overrule Norfolk
Southern’s demurrer, and there are several briefs in
there.

MR. HOWELL: May I speak, Your Honor? APCO is
scheduled for next Tuesday, election day, their
argument.

THE COURT: That is true, I forgot about that.

MR. HOWELL: Thank you.

CENTRAL VIRGINIA REPORTERS * (540) 380-5017




10

11

12

13

14

15

16

17

19

20

21

22

23

24

THE COURT: Theirs is set Tuesday. I saw that
notice at the very back all the way out ---

MR. HOWELL: Thank vyou.

THE COURT: So we are here on just one today. If
I may I have everybody so that we can follow the
Record, identify yourself for the Record and tell us
who you represent.

MR. HOWELL: Yes, I am Henry Howell, III, I am
here for the Schillings along with Dick Cranwell.

MR. CRANWELL: Richard Cranwell and I am here for
the Schillings, Your Honor.

THE COURT: Represent both the Schillings?

MR. CRANWELL: Yes, sir.

MR. BRYANT: Gary Bryant with Willcox and Savage
representing Norfolk Southern and I have with me in
house counsel Tom Ambler of Norfolk Southern.

MR. ANDERSON: Good afternoon, Your Honor, Phil
Anderson of Frith, Anderson & Peake for APCO.

THE COURT: And you are just watching?

MR. ANDERSON: Just watching, Your Honor.

THE COURT: How do you want to proceed, do you

want to start off?

MR. BRYANT: Well it is my demurrer, Judge, so I

guess it is I have the burden?
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THE COURT: I have to find it, okay, I’'ve got
that. Because I have hearing aids, and get a speaker
up here ---

MR. BRYANT: I appreciate that.

THE COURT: I will keep up with what everybody
says.

MR. BRYANT: Yes, Your Honor and we are focusing
on the demurrer’s today especially to the extent that
the special pleas require any facts, which aren’t
specifically pled or before the Court. So we are
going to be focusing on those defenses that we believe
Your Honor can consider and rule upon based on the
pleading as it stands right now.

THE COURT: I want to interject, I brought this
out to show everybody. I am scheduled to retire March
l1st. Those are the opinions I have got to write right
now. Starting today I am going to start carrying that
stuff home at night. I just wanted to let you know in
advance if you get a chance to look at that.

MR. CRANWELL: Judge, if it will help you I will
write your opinion in this case.

THE COURT: I appreciate that.

MR. BRYANT: I will better than that I'11 let you

sign my brief.
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THE COURT: That will certainly speed this stuff
up .

I have to write those opinions because I don’t
know the answer. I have to look them up, you all can
take a look at that. If you can pilcture a bottom line
that is where your case is.

MR. BRYANT: I hear you, Judge and maybe it won’t
be difficult, but we are here and we would like to
argue it if we can.

THE COURT: Please.

MR. BRYANT: Just as introduction, I know you are
familiar with this, but this is one of 19 identical
complaints filed by individuals seeking inverse
condemnation damages because they have suffered
diminution in value of their property resulting from
the erection of power lines by.APCO which occurred in
2009.

THE COURT: Can I interrupt you?

MR. BRYANT: Sure.

THE COURT: Any chance the Supreme Court has
already ruled on these 19, that would make this case a
whole lot easier?

MR. BRYANT: No. Well if it is APCO’'s power

lines they are complaining about, why are we here?
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Well this is why. The complaint alleges that in order
to erect the power lines what APCO had to do was to
remove trees that were on APCO’s property and APCO’s
property is beside our property. None of the
Plaintiff’s and certainly not the Schillings are
adjacent to any property owned by the railroad, they
are all on the other side of APCO’s property.

So the theory goes that by removing trees on
APCO’s own property, APCO’'s trees, the Plaintiffs are
now exposed to the effects of a rail line and I know
this isn’t in the pleas, but I don’t think anybody
would argue with it, a rail line that has been
operating there for over 100 years.

THE COURT: Somebody said 18917

MR. BRYANT: That is when we built it in the
1800s. That is not before the Court and we have some
defenses as you probably imagine that rests on the
fact that we have been there well over 100 years, but
that is not what we are arguing today.

The complaint alleges that the operation of this
rail line now constitutes a nuisance, which has
decreased the market value of their property. As the
Court knows this is a complaint for declaratory

judgment.
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So they are seeking this Court’s guidance on
whether or not this set of facts states a cause of
action either against APCO or against Norfolk Southern
for inverse condemnation damages.

We believe based on what they have alleged and
what is before the Court, claims have to be dismissed
and we are going to argue three basic reasons they
have to be dismissed today.

The first reason 1s that these claims are
unquestionably bared by the preemption provision of
the Interstate Commerce Commission Termination Act and
that is going to be what we spend most of our time on.

Secondly, we don’t believe that what is alleged
here is a taking that gives rise to any sort of
inverse condemnation claim. In essence they don’t
allege that Norfolk Southern did anything.

Thirdly, we don’t believe that the damage that
they have alleged and are claiming in these suits is
the type of damages that you can recover in an inverse
condemnation claim or guite frankly any other claim
that they are allowed to bring at least against the
railroad.

Probably no complaint, there is a handful of

things we want to emphasize that 1s undisputed because
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that is all we can really follow, all we can really
rely on. It 1is undisputed and it 1is specifically
alleged that Norfolk Southern is a public service
corporation and they have delegated dominating power
by the legislature and that they operate a rail line
adjacent to APCO’s property. That is in paragraph 14.

The complaint says APCO constructed their
transmission line, again, on the property between our
property and the Schillings property. That is on
paragraph 7.

The complaint alleges that the rail line and the
transmission lines were both erected for public
purposes, that is paragraph 15.

The complaint alleges that the Plaintiff’s claim
that the rail line constitutes a nuisance by virtue of
and I quote, “noise and vibration as all of the
discharge of smoke, dust, dirt and other particulars.”
That is on paragraph 15. It is a nuisance for these
reasons.

They alleged that this nuisance interferes with
the use and enjoyment of their property. That is
paragraph 14.

They alleged that their property is less

valuable, marketable and desirable, paragraph 16.
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Now what they don’t allege, which I think is
relevant as well, they do not allege a property
interest in APCO’s property. In other words no where
do they allege we have a property interest in the land
on which APCO constructed its transmission lines. Nor
do they allege ---

THE COURT: What about those cases, and I have
not read one in a long time, cases where lawsuit is
where someone has built a building between you and the
sea shore and you can no longer see it?

MR. BRYANT: No, I don’'t believe that that is the
same thing. I will get to that sort of argument. We
think by or deals with that sort of argument. But
even in those cases they are not claiming a property
interest in the property on which the other buildings
are put and those buildings are very rarely buildings
that are put to a public use. Nor do they claim any
property interest in the trees that are growing on
APCO’'s property.

And finally, they don’t allege negligence on the
part of either APCO or Norfolk Southern. It is
against that factual backdrop that we argue, first our
preemption defense. And we believe, Your Honor, this

will resolve the suit in its entirety.
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The Interstate Commerce Commission Termination
Act was passed in order to shield railroads from what
amounted to a collection of state and local
regulations, common law lawsuits, all sorts of things
brought by parties in various states against railroads
that have a negative effect on operating in interstate
commerce.

A railroad would be in North Carolina subject to
a number of different regulations, rules, common law
claims aimed at the transportation, aimed at rail
traffic and then they cross over to Virginia and you
get a whole new set. You go from one county to the
other and the United States Congress said we have got
to stop this and so they passed the Interstate
Commerce Commission Termination Act. And it provides
that the Surface Transportation Board is going to have
exclusive jurisdiction over anything related to
transportation by a rail carrier. It is found in 49
U.S$.C. Section 10501 (b) and it reads and I guote, “the
jurisdiction of the Surface Transportation Board
over,” it goes on, but one of the things is,
“transportation by rail carriers is exclusive.” It

goes on to say that it preempts the remedies provided

under federal or state law.

n
*-
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It is rooted in the supremecy clause of the
federal constitution which provides that state law
remedies, the law of the United States shall be the
supreme law of the land, anything in the Constitution
or laws of any state to the contrary, notwithstanding.
That is what it is rooted in. The federal courts have
made clear interpreting ---

THE COURT: Let me interrupt you?

MR. BRYANT: Sure.

THE COURT: If that is the case, why couldn’t you
remove this to the Surface Transportation Board simple
move it ~--

MR. BRYANT: We couldn’t move it to the Surface
Transportation Board. We could petition the Surface
Transportation Board and in many instances parties do
ask for state courts to stay proceedings so that they
can go before the Surface Transportation Board. Keep
in mind and we still could do that, depending on
whether or not you feel comfortable deciding the
preemption issue. The difference 1s this, the Surface
Transportation Board can only decide the preemption
issue and —---

THE COURT: The preemption issue could carry

over?
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MR. BRYANT: That is exactly right.

THE COURT: They are expert in this and that is
all they do, why would you go there first?

MR. BRYANT: Well because it was filed here first
and we can’t dismiss this based on the fact that the
Surface Transportation Board can decide this. Let me
just give you a little background because I think the
reason ---

THE COURT: The reason I am raising this is
because I have shown you my schedule ---

MR. BRYANT: Sure.

THE COURT: We are talking about not a couple
months, but a long time and I am going to be taking
stuff home tonight to try to get these opinions done
before I retire.

And if the Surface Transportation Board is a lot
faster, there is an excellent chance that I could end
up in something like this and not get it done before I
retire and that is the reason I asked. And I thought
that when I first got the file I had a chance to rule
on that, ---

MR. BRYANT: Well, Your Honor, it is funny you
should say that, let me tell you how these things are

typically decided. States court very often decide the
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preemption issues. Many instances state courts will
say, loock, I am not an expert at the preemption. I am
going to stay this matter, go to the Surface
Transportation Board, get a declaratory ruling through
a petition proceeding. Now one thing you don’t do, at
least I am nervous about doing is removal to federal
courts. If they are filed in federal courts that
happens, but there is a facially pleaded complaint
rule that prevents us from removing it to federal
court. But parties routinely ask this Court to stay
the proceedings so that they can petition for the STD.
I am perfectly comfortable doing that.

THE COURT: Why don’t we take a five minute break

MR. BRYANT: Sure.

THE COURT: We will get the lawyers to discuss
that. I am looking at a very long time in ruling. We
are looking at the end of February at best before I
can get this thing done and taking work at home.

MR. BRYANT: All right.

(Recess)

)

r

L
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CERTIFICATE OF REPORTER

STATE OF VIRGINIA AT LARGE:

I, PETER C. CHARUKA, Notary Public for the
Commonwealth of Virginia, at Large, do hereby certify that the
Hearing held on October 29, 2012, was by me reduced to machine
shorthand in the presence of the parties, afterwards transcribed
under my direction by means of a computer, and that to the best
of my knowledge the foregoing is a true and correct transcript
of the Hearing as aforesaid.

I further certify that this Hearing was taken at the
time and place in the foregoing caption certified.

I further certify that I am not a relative, counsel or
attorney for either party or otherwise interested in the outcome

of this action.

IN WITNESS WHEREQOF, I have hereunto set my hand at
mél0b//ﬂ
2012.

Roanoke, Virginia, on this the /é day of’izﬁvg T\
‘ 7/){ /N

’

PETER C. CHARUKAMtary Public

NOTARY REGISTRATION NUMBER 108524
MY COMMISSION EXPIRES July 31, 2014

\
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF ROANOKE

RICHARD SCHILLING and
BARBARA SCHILLING,

Complainants,

V. Case No. CL11-1047

APPALACHIAN POWER COMPANY and
NORFOLK SOUTHERN RAILWAY COMPANY,

Respondents.

AGREED ORDER

THIS DAY came the parties, by counsel, on Defendant Norfolk Southern Railway

scan Company’s Demurrer; AND, after consultation with the presiding Judge, the Chief Judge, and

HAYAD- counsel for all parties of record, the parties agreed and it is hereby ORDERED (1) that this
matter be transferred from the Honorable BI;;;;?P. Doherty, Jr. to the Honorable Clifford R.
Weckstein, (2) that Norfolk Southern may file a petition with the Surface Transportation Board
seeking resolution of its defense of preemption pursuant to the Interstate Commerce Commission
Termination Act, and (3) that the pending Demurrers of Norfolk Southern Railway Company and
Appalachian Power Company be scheduled for a hearing before Judge Weckstein on
December 10, 2012 at 9:30 a.m.

Nothing in this Order shall be construed as in any way restricting the rights of the parties

to seek relief of the Court not specifically addressed herein.

Dated this / fi %/ day of November, 2012.

Judge
A COPY TESTE: STEVEN A. MCGRAW, CLE < D
CIRCUIT COURT RGANOKE @UNW , EXH?B;T
1-1132533.1 w k ’v{@l’i ( {& g
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Gary A. Bryanjf/(VSB No. 27558)
Willcox & Savage, PC

440 Monticello Avenue

Wells Fargo Center, Ste. 2200
Norfolk, Virginia 23510

(757) 628-5500 Telephone

(757) 628-5566 Facsimile

@éﬁm

Of Counsel for Complainants
Henry E. Howell, III (VSB #22274)
Benjamin L. Perdue (VSB #80791)

. The Eminent Domain Litigation Group, PLC
One East Plume Street
Norfolk, Virginia 23510
(757) 446-9999 Telephone
(757) 446-9008 Facsimile

C. Richard Cranwell (VSB #3347)
Cranwell Moore & Emick, PLC

P. O. Box 11804

Roanoke, Virginia 24022

(540) 344-1000 Telephone

(540) 344-7073 Facsimile

Of Counselfor )t‘épalachiaf{ Power Company
Phillip V. Anderson
Frith Anderson & Peake, PC
P.O.Box 1240
Roanoke, Virginia 24006-1240
(540) 725-3361 Telephone
(540) 772-9167 Facsimile
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Present: Kinser, C.J., Lemons, Millette, Mims, and
McClanahan, JJ., and Lacy and Koontz, 5.JJ.

TIMOTHY BYLER
v. Record No. 112112
VIRGINIA ELECTRIC AND POWER COMPANY
OPINION BY

SENIOR JUSTICE LAWRENCE L. KOONTZ, JR.
September 14, 2012

ROGER D. WOLFE, ET AL.
v. Record No. 112113
VIRGINIA ELECTRIC AND POWER COMPANY
FROM THE CIRCUIT COURT OF FAUQUIER COUNTY
Jeffrey W. Parker, Judge

In these appeais we consider whether Article I, Section
11 of the Constitution of Virginia provides for a cause of
action by a landowner for inverse condemnation when the
allegation of the complaint is that thé landowner's property

has been "damags inution invalue resulting:-fromia:

public utilityYs.construction 'and operation of -an electrical
~fransmission line for public¢ use on nearby property.
BACKGROUND
These cases were consclidated for trial and arise from
substantially similar facts. On May 19, 2011, Timothy A.
Byler filed in the Circuit Court of Faugquier County a

complaint for declaratory judgment against Virginia Electric

EXHIBIT
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and Power Company {("VEPCO") alleging that he was the owner of
"lal developable tract of land consisting of 1 acre with
improvements™ at 2303 Courthouse Road in Catlett, Virginia.
Byler alleged that as-the.result of the construction by VEPCO .
of 230 kilovolt electric transmission lines "[oln land
abutting and in proximity to" Byler's property, the property
was "less valuable, marketable and desirable" and "as a whole
-suffered and suffers a diminution in value."! Byler further
alleged that the property was no longer suitable for its
former "highest and best use," which was as & residence.
Pursuant to Code § 8.01-187, Byler requested that the court
find the damage constituted an inverse condemnation under
Article I, Section 11 and empanel a jury of commissioners to
determine just compensation and other relief as provided for
in Code § 25.1-420.

Also on May 19, 2011, Roger D. Wolfe and Kathleen E.
Wolfe filed a substantially similar complaint against VEPCO
alleging that they were the owners of "{a] developable tract
of land consisting of 2.35 acres with improvements"” at 2381

Courthouse Road in Catlett. As Byler had alleged in his

! The construction of the lines was pursuant to a
certificate of public convenience and necessity issued by the
State Corporation Commission ("SCC") to VEPCO on March 10,
2010, and was part of a larger project for the construction of
a 500 kilovolt transmission line from Warren County to Loudoun
County approved by the SCC in 2008.



complaint, the Wolfes alleged that the constructicn of the
transmission lines caused a diminution in value of their
property:because-it- was not possible to "buffer their prime
developable site and home from [the transmission lines')
blighting effects." They further alleged that the proximity
of the transmission lines to their property created a "strong
negative resistance" in the market for "using [their] property
as a residence." The Wolfes sought an award of damages for
inverse condemnation under Code §§ 8.01-187 and 25.1-420.°
VEPCO filed identical demurrers and supporting briefs to
both complaints, asserting that the complaints failed to state
a claim for inverse condemnation because no property right
belonging to Byler and the Wolfes was actually taken or
damaged by the construction of the transmission lines, and
further that the complaints did not allege that the properties
had been deprived of all economic value as a result of the
placement of the lines in proximity to the properties. See,

e.g., City of Virginia Beach v. Virginia Land Investment

Ass'n., 239 va. 412, 416-17, 389 S.E.2d 312, 314 (1990):

2 Both complaints also asserted a claim for monetary
damages for common law nuisance. VEPCO contended that this
claim was barred by the doctrine of legislative authorization.
See, e.g., State Hwy. & Transp, Comm'r v. Lanier Farm, Inc.,
233 va. 506, 510-11, 357 S.E.2d 531, 533~34 (1987). The
circuit court sustained VEPCO's plea in bar and dismissed the
nuisance claims. Byler and the Wolfes have not appealed the
dismissal of thelr separate counts for common law nuisance.




Commonwealth v, County Utilities Corp., 223 Va. 534, 542, 290

5.E.2d 867, 872 (1982). Relying on Lambert v. City of

Norfolk, 108 Va. 259, 266, 61 S.E. 776, 778 (1908), VEPCO
further contended that "diminution in value alone cannot be
the basis of an inverse condemnation claim."

Byler and the Wolfes responded to the demurrers by
asserting that their complaints "put{] VEPCO on notice as to
the nature and character of {their] claimi{s]" for inverse
condemnation and, thus, were sufficient to survive a denmurrer.
They maintained that the "blighting effects" of the
transmission lines "could be anything from noise, smoke, or
dust to the interference with light, air, or view or one of
the other appurtenant rights to property,"™ which would
constitute a physical interference with those rights and thus
constitute “damage™ under Article I, Section 1l. Accordingly,
they contended that dinguiring "into the nature of the.
-plightingreffects™" was-a- 'disputed issue of fact-to be
developed. though-a bill:of particulars-orat trial.

The circuit court conducted a hearing on VEPCO's
demurrers on August 26, 2011. The parties reiterated the
contentions previously made in their pleadings. The court
stated its rationale for sustaining the demurrers, which it
subsequently adopted by reference in final orders entered at

the conclusion of the hearing. The court opined that there




was "no taking at all,” but “simply . . . the allegation of
blighted property." Accordingly, because the complaints did
not allege “that the entire property has been rendered
useless™ and "{tlhe property can-still be used," there was no
cause -of ‘action for inverse condemnation on the facts as
~alleged.” The court further opined that even if given the
opportunity to amend, the complainants could not allege facts
to support an allegation that their property had lost all
economic value. Accordingly, the court sustained the
demurrers with prejudice, rather than granting leave to amend.?

We awarded appeals to Byler and the Wolfes to address the
following assignment of erroxr:

The circuit court erred by holding-that a damaging:

under:Article I, :Section-11+-of the Constitution of-

Virginia only occurs-when:-a property has been . ..

““rendered-totally useless by.a condemnor’'s project.
DISCUSSION

As relevant to the issue raised in these appeals, Article
I, Section 11 of the Constitution of Virginia provides, "no
person shall be deprived of his . . . property without due

process of law [and] the General Assembly shall not pass .

any law whereby private property shall be taken or damaged for

3 Although counsel for Byler and the Wolfes indicated
during a colloquy with the circuit court that he "can allege™
the property had been deprived of all economic value, error
has not been assigned to the court's decision not to grant
leave to amend.



public uses, without just compensation.”™ (Emphasis added.)
Where a property owner believes that his property has been
taken cor damaged within the meaning of this Constitutional
provision and compensation has not been paid, the remedy
afforded by statute is for the property owner to file a
complaint for declaratory judgment to determine the
compensation to be paid. Code § 8.01-187.

Byler and the Wolfes contend that the circuit court erred
by concluding that when, as here, there is no physical taking
of property through a government-authorized act, an inverse
condemnation will be found only where the property has been
deprived of all economic use. In applyving this standard to a
damage claim, they contend that the court essentially applied
a standard that "erased the 'damage' clause from the
Constitution."

Although VEPCO does not. concede that-the circuit court's

...application of the "deprived of all economic use" standard to

B ;hgse}cases'was"error,”ﬁeither did ‘it offer ‘any defense of
~that standard in briefing these appeals. - Rather, VEPCO
responds that even if it is assumed that the court applied the
wrong-standard, ‘its judgment may nonetheless be upheld under:
“a-.right result, wrong reason'".analysis because: VEPCO further
argued below that the complaints failed to.state any damage ' to

.a property.right, but only asserted -an-economic loss. See



Shipman v. Kruck, 267 va. 485, 509, 593 S.E.2d4 315, 327

{(2004); see also Deerfield v. City of Hampton, 283 Va. 759,

767, 724 S.E.2d 724, 728 (2012); Miller v. Highland County,

274 va. 355, 372, 650 S.E.2d 532, 540 (2007}.

The "deprived of all economic use" standard is derived
from claims that a regulatory action by the government has
resulted in a "categorical taking" which results in “a
deprivation of all economic use of [the] property" without the
acguisition of any right in the property by the government.

Board of Supervisors of Culpeper County v. Greengael, L.L.C.,

271 Va. 266, 287, 626 S.E.2d 357, 369 (2006). "[A] property
owner may seek compensation for a categorical taking only when
the state is exercising regulatory power over the ‘bundle of
rights® that the owner acgquired when first obtaining title to

the property.”™ City of Virginia Beach v. Bell, 255 Va. 395,

400, 498 S.E.2d 414, 417 (1998). Thus, we agree with Byler..
and the Wolfes that this standard has no application to a.
clain for damage to an owner's property that is not the result
of-a-regulatory restriction on the owner's property, but
instead results from the public use of land in proximity to
the owner's -property. .

However, we also agree with VEPCO that the circuit
court's error in referencing this standard does not end the

inquiry, because the court was presented with the alternative’



argument.that the complaints did not.allege an. actual taking
~of the property or damage to any appurtenant property right,
but only asserted an economic loss resulting from “the
inf;ipgggenﬁkpn,[that] ‘beneficial use and enjoyment' of the
[plroperty.” If VEPCO is correct that a complaint for inverse
condemnation must allege an actual taking of the property,
physical damage to the property itself, or interference with a
property right, and that the complaints in these cases did not
do so, then, as we are in an equal position with the court
below to judge the sufficiency of the pleadings and will do so

de novo, Lee v. City of Norfolk, 281 va. 423, 432, 706 5.8.2d

330, 334 (2011), the court's judgment may be upheld on that

basis. See Perry v, Commonwealth, 280 va. 572, 581-82, 701

S.E.2d 431, 436-37 (2010) (holding that if the factual record
supports the determination, a judgment may be upheld on any
basis apparent in the record).

Byler and the Wolfes assert that "“an actual physical
invasion of the owner's real estate" is not required to
establish that the property has been damaged by a physical

taking of adjoining land. Tidewater Ry. Co. v. Shartzer, 107

Va. 562, 56%, 59 S.E. 407, 410 (1907). Rather, they contend

that 3Shartzer, Lambert, and City of Lynchburg v. Peters, 156

Va. 40, 49, 157 S.E. 769, 772 {1931), all stand for the

principle that the "damage™ clause of Article I, Section 11 is



merely a waiver of sovereign immunity which subjects the
Commonwealth, or others authorized teo exercise the
Commonwealth's power of eminent domain, to be "liable in the

same manner as a private party under common law."

Byler and the Wolfes concede that Shartzer, Lambert, and
Peters all included a requirement that "the common law at
[that] time restricted actions for damages {[against private
parties] to those physically ilmpacting a property or
interfering with a right appurtenant to property." They
contend, however, that in the time intervening between Peters,
the last case to address directly this issue, and the present,
the common law has been greatly expanded to include claims for
injury to property against private parties based solely on
economic considerations.’ Thus, they contend that we should
now recognize that a property can be "damaged" within the
meaning of Article I, Section 11, when a public use, such as

the construction and operation of the electrical transmission

lines at issue here, on adjacent or proximate property results

~dnvaidiminutionsof-value of their property by interfering with:

4 Byler and the Wolfes principally rely upon Foley v.
Harris, 223 Va. 20, 286 S.E.2d 186 (1982), to support their
contention that a private party may be held liable for
monetary losses that result from "aesthetic" damage to
property. This reliance is misplaced. The basis for
liapility in Foley arose from the violation of a restrictive
covenant, not a common law tort.



the.use and f"quiet enjoyment" of their property. We decline
to make such a sweeping revision to the law of eminent domain.
FirSt;"Weydoynbt agree with the contention that the

function of the "damage" clause of Article I, Section 11 is‘to’
waive sovereign immunity for the Commonwealth and its proxies -
in order to subject them to liability as private parties for
cany damage asserted by a property owner that might conceivably
arise from:a public use of land adjoining or proximate to the
property -allegedly damaged.: Rather, Article I, Section 11 has
always been interpreted as a waiver of immunity for having to
pay compensation for the actual taking of property or-damaging

'”bf“fhéaﬁfcpérty“orta~propertymright,f As we explained in

Richmeade, L.P. v, City of Richmond:

Taking or damaging property in the constitutional
sense means that the governmental action adversely
affects the landowner's ability to exercise a right
connected to the property. Thus, an action for
inverse condemnation is an action seeking redress
for the government's action in limiting property
rights the landowner holds. In that regard, the act
giving rise to the [claim} is not an act aimed at
the property, but rather an act that limits the
landowner's ability to exercise his property rights
without paying the landowner for that limitation.

267 Va. 598, 602-03, 594 S.E.2d 606, 609 (2004) (emphasis

added; citations omitted):; see also Board of Supervisors v.

Omni Homes, Inc., 253 va. 59, 72, 481 S.£.2d 460, 467 (1%97),

overruled in part on other grounds as stated in Greengael, 271

Va. at 287 n.12, 626 S.E.2d at 369 n.l2; Peters, 156 Va. 40,

10



49, 157 S.E. 769, 772 {1%31}. Thus, the long-standing rule in
virginia has been that a "partial diminution in the value of
property-{is} compensable: only if itxresults>from_dislpcatiop,»
of a-specific right contained in the property owner's bundle
of ‘property rights.” Omni Homes, 253 Va. at 72, 481 S.E.2d at
467 (citing Lambert, 108 va. at 268, 61 S.E. at 778-79); seae

generally Livingston v. Virginia Dep't. of Transp., 284 Va.

140, 155-57, 726 S.E.2d 264, 273-74 (2012) (distinguishing
physical damage to property from damage to an appurtenant
property right in the context of an inverse condemnation).
Byler and the Wolfes did not allege in their complaints.
that the presence of the transmission lines was interfering
with their-ability:to exercise any specific property. right.
Rather, they alleged that thelr properties were “"less
vaiuable, marketable and desirable" because they were no-
slonger suitable for their "highest and best use" as
uresidential*prOpértieé. Article I, Section 11 " ‘does not,
however, authorize a remedy for every diminution in the value
of property that is caused by a public improvement.' "

Shartzer, 107 Va. at 571, 59 S.E. at 410 (guoting Eachus v.

Los Angeles Consol. Elec. Ry. Co., 37 P. 750, 751 (Cal. 18%4);

see also Lambert, 108 Va. at 267, 61 S.E. at 778 {(quoting

Shartzer with approval). There must be ‘some-" 'damage-to-the

prpperty,itself;“{thétﬂ'dbes’ﬂbt”ihclude‘a mere infringement

11



“of thé o#ﬁé£?s'§éfééﬁéigéiéééuié’o£ enjoyment.H Merely
rendering private property less desirable for certain
purposes, ‘or ‘even ‘causing personal annoyance or discomfort in.
its use, 'will ‘not constitute the damage contemplated by the
constitution.' " Shartzer, 107 Va. at 571, 59 S.E. at 410
{quoting Eachus, 37 P. at 751). Proximity to a public use of
land may "render the property less desirable, and even less
salable; but this'is not an injury to.the property itself, :so. -
much-as an influenceaffecting its use for certain purposes."
Id. at 572, 59 S.E. at 410.

Accordingly; we hold that the ‘complaints in these»case§;_,
‘did-not, and .could not, state:a cause of action for
“declaratory relief for-inverse ‘condemnation when the sole
.damage alleged was a diminution in value -arising from the
public.use of proximately located property. Thus, while the
circuit court applied the wrong standard in reviewing the
pleadings, its judgment sustaining the demurrers was
nonetheless correct under the proper standard.

CONCLUSION

For these reasons, we will affirm the judgment of the

circuit court sustaining VEPCO's demurrers to the complaints

for declaratory judgment.

Record No. 112112 - Affirmed.
Record No. 112113 - Affirmed.
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