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DuPont has not carried its burden of proof with respect to the jurisdictional market
dominance test in more than two-thirds of the challenged traffic lanes, and its Complaint should
be dismissed on those grounds alone. In addition, DuPont has failed to present a prima facie
stand-alone cost (“SAC”) case because both on Opening and Rebuttal it submitted an operating
plan that fails to provide complete service for all of its selected traffic, including DuPont’s own
“issue traffic,” a failure that warrants dismissal of the Complaint on that ground as well.
Moreover, even if the Board were to conduct a full SAC analysis, NS’s evidence convincingly
demonstrates that all of the challenged rates are reasonable. DuPont cannot claim to show
otherwise without inappropriately contorting the SAC test to “make the math work.” NS’s
evidence, developed in accordance with Board precedent and the economic principles underlying
the SAC test, clearly shows that the math supports a reasoned finding that the challenged rates
are reasonable.

Although this maximum reasonable rate case is larger and more complex than the typical
SAC case—challenging the reasonableness of NS’s common carrier rates for transportation of 26
commodities in 148 different traffic lanes, which move in merchandise trains over a complex
network of more than 8,000 miles—it is governed by the same well-settled principles that apply
to every SAC case. A complainant must develop and support “a detailed operating plan” for its
proposed SARR that is tailored to serve the complainant’s selected traffic group.' That operating
plan “must provid[e] service that is equal to (or better than) the existing service” for the selected
traffic.> “The parties must provide appropriate documentation to support their estimates.” And
all assumptions used in the SAC analysis “must be realistic, i.e., consistent with the underlying

realities of real-world railroading.”*

I See, e.g., AEPCO 2011 at 4; Rate Regulation Reforms at 5; Otter Tail at 6; Xcel, 7 S.T.B. at
598; TMPA I, 6 S.T.B. at 589.

2 See, e.g., TMPA I at 589; Duke/NS, 7 S.T.B. at 99; AEPCO 2011 at 28; Xcel, 7 S.T.B. at 610.
3 See, e.g., Rate Regulation Reforms at 6; AEPCO 2011 at 4-5.

4 See, e.g., WFA I at 15; AEPCO 2011 at 16; Xcel Reconsideration Docket No. 42057 (Jan. 19,
2005) at 8.
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The Board’s adherence to these bedrock principles is essential if the SAC test is to
perform its designed function of “determin[ing] whether a complainant is bearing costs resulting
from inefficiencies or costs associated with facilities or services from which it derives no
benefit.” Rate Regulation Reforms at 5. Allowing a SAC complainant to claim revenues for
selected traffic without providing complete service for that traffic, or to inflate SARR revenues
or depress SARR expenses based on unrealistic, infeasible or unsupported assumptions, would
transform the SAC methodology from a rigorous economic test into an abstract mathematical
game untethered from sound economic principles. /d.

DuPont’s evidence disregards these basic SAC principles. This is not because the
principles are hard to understand or difficult to apply. It is rather because applying those
principles to this case shows that the DRR’s stand alone costs exceed its stand alone revenues,
and thus that NS’s rates are reasonable under the SAC constraint. So DuPont does its best to
ignore the “underlying realities of real world railroading” in order to achieve its desired results.
The product of DuPont’s efforts is a stand alone presentation that has no proper operating plan,
that fails to provide adequate service for its selected traffic group, that is supported by little
documentation, and that depends upon a host of unrealistic assumptions.

For example, DuPont presents a so-called “operating plan” for the DRR that is predicated
entirely on “adopting’ historical NS trains as DRR trains. Even assuming that this approach
were appropriate (which it is not, for reasons explained by NS), DuPont’s Opening Evidence
failed to “adopt” literally tens of thousands of trains that are needed to provide full service for
725,661 cars of selected traffic. See infra at 19-23. After NS pointed out this flaw on Reply—
specifically tagging each missing train in DuPont’s own database—on Rebuttal DuPont chose to
add only a small fraction of the missing trains. As a result, DuPont’s operating plan still does not
include the trains necessary to serve hundreds of thousands of selected carloads—including 33%
of its own issue traffic. See id. This is not mere sloppiness on DuPont’s part—on the contrary,
by failing to provide full train service for hundreds of thousands of carloads of traffic, DuPont

artificially depressed SARR operating expenses by assuming that the DRR would need far fewer
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locomotives, crews, and train starts than a real-world DRR would need to “provid[e] service that
is equal to (or better than) the existing service” for the selected traffic. TMPA I, 6 S.T.B. at 589.
Indeed, DuPont’s failure to provide for full origin-to-destination transportation for all the traffic
it selected—and especially its own issue traffic—is such a fundamental shortfall as to constitute
a failure to present a prima facie case, and DuPont’s Complaint should be dismissed without
further consideration on that ground alone.

Although DuPont purports to base its operating plan on NS’s “real-world operations,” a
useful illustration of the utter incompatibility of its operating plan with the real world is to
compare the total traffic volumes that DuPont says the DRR will handle in the Peak Year with
the total freight volumes NS handles in the real world today. According to DuPont, the DRR
would handle almost ten million Peak Year carloads—a volume that is 46% higher than NS’s
entire 2010 traffic base—while building no hump yards and substantially fewer yards and less
infrastructure than NS uses to transport less than 7 million carloads of traffic today. Yet DuPont
provides no plausible explanation for how the DRR would realize such remarkable efficiencies

over the real world NS. See infra at 26-31.
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Figure 1
DRR Base Year and Peak Year Carloads Compared to NS Actual Carloads’
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The only way that DuPont can “make the math work” for the DRR to wind up with more
SAC revenues than SAC expenses is for it to make a host of unreasonable and unsupported
assumptions that are completely inconsistent with the real world. The “short-cuts” in its

operating plan are just the beginning of its attempts to distort the SAC test. For example:

e DuPont assumes that the DRR could acquire property for its right-of-way at 2009 prices
(in a deeply depressed real estate market), even though its own DRR construction
schedule contemplates right-of-way acquisition in 2007 (in a robust real estate market).
See infra at 102-04.°

e DuPont posits two diametrically opposed assumptions about fuel price increases—in
calculating future DRR fuel surcharge revenues, DuPont used an index projecting a
substantial increase in fuel prices, but for purposes of calculating future DRR fuel

> Sources: NS Reply Figure III-C-22 at I1I-C-159, DuPont Rebuttal WP “DRR Traffic Revenue
Forecast - Rebuttal.xlsx.” Peak year (June 1, 2018 — May 31, 2019) traffic volumes were derived
by applying DuPont’s 58% forecasted growth for all traffic to the 92% of total NS traffic that
DuPont selected for the DRR; this results in total DRR peak year traffic that is 146% of NS’s
total 2010 levels.

% As discussed below, DuPont’s claim that this error is corrected by its use of an index for real
estate values in the DCF model is meritless, for the concocted “index” makes the ludicrous claim
that the post-crash real estate values DuPont uses would have been even lower before the crash.
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expenses it uses a different index that projects the same fuel price will be unchanged over
the same period. See infra at 97-99.

e DuPont posits DRR general and administrative (“G&A”) and maintenance of way
(“MOW?”) spending levels wildly below those that would be consistent with past Board
decisions—Iet alone the experience of real world railroads—and provides no evidence
from which the Board could conclude that DuPont’s proposals are realistic. See infra at
59-75.

e DuPont tosses aside the long-accepted R.S. Means (“Means”) estimates for SARR
earthwork costs in favor of poorly supported costs from a small, isolated, and atypical
project on a shortline railroad, which it attempts to extrapolate to a 7,300 track mile
SARR that traverses different terrain in 20 states. See infra at 110-119.

e It claims that the DRR could acquire land easements for the same dollar amounts that
NS’s predecessors paid over a century ago—with no indexing for inflation. See infra at
109-110.

These are just a few examples of DuPont’s manipulations of the SAC test, many more of
which are detailed below. All of them share a common theme: a fundamental inconsistency
“with the underlying realities of real-world railroading.” WFA I at 15.

DuPont has also manipulated SAC theory and practices in a manner that would distort the
SAC test almost beyond recognition. In particular, DuPont applied the “cross-over traffic”
device in such a manner and to such a degree as to make the “traffic group” of the DRR a
mockery, divorced from both the economic theory behind SAC and the real world of efficient
freight railroading that is supposed to be the hallmark of the SAC test. NS urges the Board to
reject the “leap frog” technique of hypothesizing the appearance, disappearance and re-
appearance of trains and cars on portions of the routes of movement of DRR traffic, a technique
that constitutes a blatant attempt to undermine the SAC test by “removing” costly portions of
those routes from the account of the stand-alone proponent. Failure to disallow this abuse of the
SAC test now would ensure that future rate cases would feature SARRs with numerous
“missing” lines, bridges, tunnels, yards and other facilities on the incumbent’s rail system whose
costs the Complainant wishes to avoid incurring in the SAC world, taking “gaming” to an
entirely new level. Rather than a test for cross-subsidy comparing the properly attributable costs

and revenues of the least cost, most efficient alternative to a Defendant railroad’s service to a
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shipper, the test would become one limited only by the imagination and aggressiveness of the
shipper’s consultants and counsel.

In short, DuPont pushes the envelope so far with its unreasonable assumptions and
distortions that its SAC analysis purports to show that the maximum reasonable rates for
DuPont’s chemicals traffic—including TIH chlorine traffic—should be set at levels below those
that would cover their variable costs (were it not for the statutory prohibition against prescribing
rates below the jurisdictional threshold). Moreover, its “corrected” Rebuttal SAC evidence still
generates an operating ratio for the DRR of 51.8%,’ an incredible number that is far below the
operating ratios of even the most efficient Class I railroads in North America. This fact alone
shows that DuPont’s SAC evidence is derived not from a least-cost, most efficient alternative to
NS’s service, but rather from an unrealistic and inadequate one. When DuPont’s unreasonable
assumptions are corrected and a proper and complete SAC analysis is conducted, the DRR’s
expenses easily exceed its revenues, and therefore the SAC test shows that the challenged rates
are below a maximum reasonable level.

DuPont also engaged in the all-too-common strategy of submitting a bare-bones Opening
and withholding significant portions of its evidence and case-in-chief for rebuttal—a tactic that
has resulted in a Rebuttal that dwarfs DuPont’s Opening.® “Board rules clearly direct that
complainants put forth their best and most complete case on opening.” TPI at 9. DuPont’s
strategic decision to flout this rule repeatedly by presenting evidence on Rebuttal that could and

should have been presented on Opening must not be condoned. Such sandbagging, if allowed,

7 Railway operating expenses, including depreciation, of $1,609,663 divided by total railway
operating revenues of $3,109,690, equals 51.8%. See DuPont Rebuttal Ex. III-H-1 at 18. The
DRR’s annual depreciation expense was calculated from the service lives and investment
amounts in DuPont Rebuttal Exhibit III-H-1.

¥ For example, the Stand Alone Cost Narrative of DuPont’s Rebuttal weighs in at 511 pages—
over three times the length of the 156-page Stand Alone Cost Narrative in DuPont’s Opening.

? See also id. (“Principles of fairness and the orderly handling of cases require that ‘parties
submit their best evidence on opening, so that each party has a fair opportunity to reply to the
other’s evidence.”” (quoting Xcel Energy, S.T.B. Docket No. 42057, at 2 (served April 4, 2003)).
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would cause NS substantial unfair prejudice and undermine the reliability of the Board’s
processes. Exhibit 1 to this Brief catalogs numerous instances where DuPont violated the
Board’s rules governing the proper scope of rebuttal evidence. NS respectfully requests that the
Board show that it means what it has said about requiring Complainants to submit their full and
best evidence on Opening and disregard all of DuPont’s improper Rebuttal.

Even before the Board considers the parties” SAC evidence, however, it should dismiss
the majority of the challenged lanes for lack of jurisdiction. DuPont has failed to prove that NS
possesses market dominance over the issue movements in 99 of the challenged lanes. Because
market dominance is a jurisdictional prerequisite to the Board’s analysis of the challenged rates
in the 148 traffic lanes included in the Complaint, the Board should dismiss the Complaint as to
these 99 lanes. And having done so, it will be necessary to determine whether there are a
sufficient number of movements and lanes remaining to justify proceeding with analysis of the
SAC evidence. Cf. TPI Bifurcation at 7 (recognizing that Board’s dismissal of lanes for lack of
market dominance after submission of SAC evidence can led to “an evidentiary record
inconsistent with the assumptions underlying the complainant’s selection of a traffic group and
the facilities necessary to serve that group”).

If the Board does proceed to analysis of the SAC evidence, that evidence overwhelmingly
supports a finding that the challenged rates are reasonable. NS’s Reply Evidence conservatively
assumes that the DRR would be significantly more efficient than NS or any other real-world
railroad. Yet even with those conservative assumptions, the challenged rates easily pass the SAC
test.

This Brief summarizes important differences in the parties’ evidence and the most critical
issues that are presented for the Board’s decision in this case. Because NS has focused on the
most important issues, this Brief does not reiterate many points discussed in its Reply

Evidence.'® Section I discusses the substantial evidence that the Board lacks jurisdiction over

''NS incorporates all the arguments set forth in its Reply Evidence. Where NS does not further
discuss a particular point in this brief, NS’s position remains the same as on Reply.
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most of the lanes in DuPont’s complaint because of effective intermodal competition. Section II
details the fundamental, irremediable flaw in DuPont’s case—its failure to present an operating
plan that is specifically tailored to the needs of its selected traffic group. DuPont’s operating
plan—which does not move substantial numbers of cars from each specific origin, through the
network, and to each specific destination—utterly fails this basic requirement. Section II also
shows that DuPont’s attempts to distract from its failures by criticizing NS’s operating plan are
meritless, and that NS’s operating plan is a reasonable and well-supported model for how an
optimally efficient DRR would operate. Section III discusses major disputes regarding operating
expenses, including G&A expenses, maintenance of way, insurance, and ad valorem taxation.
Section IV addresses the parties’ disputes over traffic and revenue issues such as the proper
application of the ATC methodology, fuel surcharge assumptions, and the treatment of
“leapfrog” traffic. Section V discusses major disputes about road property investment.

Section VI concludes with a discussion of the proper application of the discounted cash flow
analysis and, if necessary, the Maximum Markup Methodology (“MMM”) and cross-subsidy
analysis.

I NS DOES NOT POSSESS MARKET DOMINANCE OVER 99 OF THE
CHALLENGED MOVEMENTS.

NS’s Reply presented compelling evidence that DuPont has effective transportation
alternatives for at least 99 of the NS tariff rates that it has challenged and that DuPont therefore
has failed to carry its burden to demonstrate that NS possesses market dominance over those
rates. NS’s evidence proved, among other things, that DuPont transports many thousands of
truckloads of the issue commodities each year; that for many of the challenged lanes truck
transportation is a logistically feasible alternative; and that for many of those lanes the cost of
such transportation is competitive with the cost of rail transportation using the challenged rates.
For many of these lanes, therefore, DuPont has a genuine choice between using rail service or
trucks. While DuPont apparently hopes that it can obtain lower rates from a Board prescription

than it could from the market, Congress unambiguously provided that shippers who have the
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option of using competitive alternatives to rail service are not entitled to a regulatory review of
their rates. "'

DuPont does not seriously dispute NS’s evidence that DuPont transports many of the
issue commodities by truck, that truck transportation is a possible alternative for many of the
issue movements,'? and that truck transportation is cost-competitive for many of those issue
movements. Rather, the disputes in this case are about the legal significance of this evidence.
For example, DuPont claims that the existence of comparably-priced trucking alternatives only
proves NS’s market dominance, because NS supposedly raised its prices to match those of higher
cost truck competitors. But NS’s evidence shows that those rates were increased after expiration

of a long-term contract {

} DuPont
further claims that whole-route trucking alternatives legally cannot be considered for challenges
to the NS portion of joint line movements—no matter that such alternatives are plainly effective
competition in the real world and have been considered in past ICC and STB decisions. And
DuPont claims that truck competition cannot be considered “effective” if trucking rates are
above a “limit price” derived from NS’s variable costs, despite the multiple legal flaws in the
proposed “limit price” test for market dominance.

Space does not permit NS to respond fully to DuPont’s Rebuttal arguments on market

dominance matters in this Brief, and NS therefore primarily relies on the detailed evidence and

' See, e.g., Midtec Paper Corp. v. United States, 857 F.2d 1487, 1506 (D.C. Cir. 1988) (market
dominance test furthers congressional policy “to preclude the Commission from scrutinizing
rates where ‘effective competition’ exists”); Consolidated Papers, Inc. v. Chicago & N.W.
Transp. Co., 7 1.C.C.2d 330, 336 (1991) (““Congress has decided that, to the greatest extent
possible, railroad rates should be governed by competitive forces.”); Potomac Elec. Power Co. v.
Consolidated Rail Corp., 367 1.C.C. 532, 536 (1983) (recognizing that Congress intended to
“allow[] the forces of the marketplace to regulate railroad rates wherever possible™).

2 To be sure, DuPont claims that many individualized factors affect the feasibility and
desirability of truck service vis-a-vis rail transportation for particular movements, and that NS
could still be market dominant because of these individualized factors. In almost no case does
DuPont say that trucking is a categorically infeasible option, however. Because it is not possible
to address DuPont’s lane-specific claims in this Brief, NS relies on its detailed Reply Evidence to
respond to those claims.
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arguments presented in its Reply. NS briefly discusses five of the most critical issues below.
First, DuPont incorrectly claims that NS adopted an “oversimplistic”” method for market
dominance that focused only on (1) whether alternative transportation has “ever been used to
transport the issue commodity”” and (2) whether the cost of alternative transportation is
comparable to the cost of NS rail transportation. DuPont Rebuttal I-19. On the contrary, NS’s
feasibility analysis carefully considered the circumstances of each lane, and NS did not contest
market dominance on lanes where trucking would be impractical.”’ That said, evidence that a
feasible trucking option has a cost comparable to that of rail service is highly probative evidence
of a lack of market dominance. Congress indicated that such evidence will ordinarily be deemed
to demonstrate effective competition:

If a shipper can rely on a transportation alternative, which could include

another railroad, a barge, or a truck, at a transportation cost which is not

substantially greater than the rail transportation cost, then competition is

present. Competition will serve to hold 1down rates, and the railroad
involved would not have market power.

The Board should bear Congress’s instructions in mind when considering DuPont’s
various attempts to demonstrate that acknowledged, cost-competitive truck alternatives are not
“effective” competition. As the quote above demonstrates, the Congress that enacted Staggers
likely would have been quite surprised to learn that there was any serious dispute about the
“effectiveness” of competition from truck movements that are both physically feasible and cost-
competitive with rail.

Second, the most important and compelling evidence of NS’s lack of market dominance

is the real-world evidence that DuPont treats trucks as a feasible and useful alternative. DuPont

B For example, while DuPont transports { { } } amounts of sulfur trioxide by truck, see
NS Reply II-B-188, NS did not propose a truck option for the short-haul Lane B122 movement

between Burnside, LA and Gracewood, GA because of DuPont’s evidence { {
}} Nor did NS challenge its market

dominance on long-haul cross-border movements of dimethyl formamide, even though DuPont’s
own evidence showed that the trucking rates for that traffic could be less than the cost of rail
transportation. See DuPont Opening II-B-87.

" H. Rep. 96-1430, at 89 (1980).

10
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has used trucks to transport the issue commodities over {{ }} of the lanes where market
dominance is contested, and it has point-to-point trucking contracts for { { }} of those
lanes. See NS Reply II-B-3 & NS Reply WP “Point to Point Contract Rates.xls.” These are not
hypothetical alternatives, but rather real-world alternatives that DuPont has used and is using.
DuPont argues that the Board should not rely on DuPont’s truck shipment history because the
“circumstances” of these shipments show that DuPont more often chooses rail transportation
over truck transportation. But an alleged preference for rail transportation cannot create market
dominance when an alternative is feasible. M&G at 26-28. And DuPont’s argument that it
would be impossible to shift the full volume of issue shipments to trucks is a red herring. A
competitive alternative need not be able to accommodate 100% of the issue volume in order to
constitute effective competition.”> Moreover, NS’s Reply Evidence accounted for the
cumulative effects of shifting multiple lanes to trucking alternatives. See, e.g., NS Reply II-B-
144-145; 11-B-158; 1I-B-167.

Third, DuPont claims that NS’s evidence that truck rates are competitive with rail rates is
only proof of NS’s market dominance, because NS raised its rates after expiration of its legacy
contract with DuPont. In the first place, the idea that there is something untoward about NS
increasing rates to levels that are competitive with DuPont’s contract truck rates demonstrates a
deep misunderstanding of the market dominance test. The question is not whether the market
rates for transporting DuPont’s commodities are at a level that DuPont likes—the question is

whether there is in fact a competitive market in which DuPont has transportation options.'®

15 See, e.g., E.I. DuPont de Nemours and Co. v. CSXT, STB Docket No. 42100, at 4 (decided
June 27, 2008) (“DuPont (Chlorine)”). DuPont attempts to dodge this well-settled principle by
claiming that, since it was first announced in Aluminum Association v. ACY Ry. Co, 367 1.C.C.
475 (1983), NS must make “a similar factual showing” as was made in Aluminum. DuPont
Rebuttal I-29. DuPont even goes on to claim that “[i]t would be absurd to apply the Aluminum
holding to individual movements.” Id. But of course the Board itself applied this principle to an
individualized movement in DuPont (Chlorine), and it required no “similar factual showing” to
determine that DuPont had failed to prove market dominance in that case. DuPont (Chlorine) at
4

16 DuPont’s claim that { {

11
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Situations where railroads set prices at levels competitive with feasible alternatives are precisely
the situations in which Congress deemed it inappropriate for the Board to regulate. See H. Rep.
96-1430, at 89 (1980); NS Reply II-B-2 & n.5.

As NS explained in its Reply Evidence, DuPont’s theory that price-competitiveness with
trucking indicates NS’s market dominance elevates a narrow “horse-and-buggy” exception—that
price-competitiveness is immaterial where there is evidence that a railroad has priced up to a
clearly inferior alternative—into a rule that utterly distorts the intent of the market dominance
test. See NS Reply II-B-94-98. For the low-volume movements at issue here, trucking is a real-
world, commonly used alternative, and one cannot reasonably conclude that NS is pricing up to a
“patently ridiculous transportation alternative.” TPI at 3.

Moreover, DuPont seriously overstates the significance of NS’s allegedly unjustified rate

increases. As NS’s Reply Evidence shows, {

12
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Fourth, the proposed “limit price approach” that the Board applied in M&G and TPI is
flawed and unlawful, and should not be applied in this case. As NS explained in its Reply
Evidence and in its filing in M &G (which is attached as Exhibit 2 and incorporated herein), the
“limit price” approach’s decision to use a R/VC-based rebuttable presumption conflicts with the
Interstate Commerce Act; the Board’s decision to substantially revise its market dominance
standards without a notice-and-comment rulemaking violates the Administrative Procedure Act;
and the limit price methodology is an economically meaningless tool for purposes of assessing
the effectiveness of competition. See NS Reply II-B-40-56. NS relies on the extensive evidence
that it presented on Reply and notes that many of the detailed economic criticisms set forth in
NS’s Reply (and in the comments submitted by interested parties in M &G) were not addressed
by the Board’s TPI decision.'” Even if the Board were to apply this flawed approach to this case,
many of the challenged lanes would have presumptions of no market dominance, and many more
have limit price R/VCs close enough to NS’s RSAM for NS’s substantial evidence of DuPont’s
real-world reliance on trucks to overcome a presumption of market dominance.

Fifth, the parties’ dispute over whether DMIR precludes the Board from considering
whole-route transportation alternatives to NS Rule 11 rates has been effectively resolved by the
TPI decision, in which the Board held that “DMIR does not implicate the Board’s subject matter
jurisdiction” and affirmed that it “may consider transportation alternatives involving modes over
which the Board has no jurisdiction,” including contract movements. 7P at 10-11. The Board’s

resolution of this issue accords with the statute, with Board and ICC precedent, and with the

' The Board’s suggestion in TPI that the limit price methodology is supported because it is
analogous to the Lerner Index is puzzling, for the very article the Board cites makes clear that
“[t]he most important limitation of the Lerner Index” is its inability to account for “the need to
cover fixed costs” in industries with “front-loaded” fixed costs. Kenneth G. Elzinga & David F.
Mills, The Lerner Index of Monopoly Power: Origins and Uses, at 5, available at
http://papers.ssrn.com/sol3/papers.cfm?abstract id=1884993. The Index is not designed to
measure market dominance in high-fixed-cost industries like the rail industry, and the Board’s
reliance upon it to support the limit price test is therefore misplaced.

13
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reality that whole-route alternatives regularly compete with joint-line rail rates. See NS Reply II-
B-57-91.

II. DUPONT FAILED TO PRESENT A FEASIBLE OPERATING PLAN
FOR THE DRR.

DuPont’s operating plan for the DRR is not feasible and must be rejected. Even with the
cosmetic changes proffered by DuPont on Rebuttal, that operating plan fails to provide complete

train service for hundreds of thousands of cars of DRR traffic—including 33% of DuPont’s own

“issue” traffic. DuPont likewise fails to account properly for the car classification and blocking
functions performed by a “carload” railroad, and posits a carrier whose physical plant,
locomotives and cars, and personnel are utterly inadequate to support the transportation of
millions of carloads of merchandise traffic over an 8,000-mile network. In short, DuPont’s
operating evidence constitutes a failure to present a prima facie case, and warrants dismissal of
the complaint.

By contrast, NS presented a comprehensive operating plan for the DRR that is tailored to
the specific needs of the traffic group actually selected by DuPont. NS’s operating plan accounts
for all of the facilities, equipment, and personnel necessary to provide the road and local train
services, intermediate classification and switching, and pick-ups and set-offs at shippers’
facilities, intermodal terminals, automotive ramps, transload facilities, and interchange points
required to serve the DRR’s traffic in a manner that is consistent with customer requirements,
applicable laws, and real world operating practices. Should the Board decide not to dismiss
DuPont’s complaint outright, it should adopt NS’s operating plan as the basis for decision in this
case.

A SAC complainant bears the burden of proving that its SARR operating plan is

“feasible.”’® The minimum requirements for a feasible operating plan are well-established. The

complainant must present “a detailed operating plan” that is “specifically tailored to serve an

'8 See e.g., CP&L at 259 (complainant carries the burden to provide a feasible operating plan).

14
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identified traffic group.”'” An operating plan must be “capable of providing the service required
by the SARR’s customers.”*® The operating assumptions upon which the plan is based must be

21 While a complainant may

“consistent with the underlying realities of real-world railroading.
elect to have its SARR “step into the shoes” of the defendant railroad, it may not assume that the
SARR could do so on more favorable terms or conditions than those available to the incumbent
carrier.”? Finally, the parties “must provide appropriate documentation to support their
[operating plan and expense] estimates.””?

The operating plan submitted by DuPont on Opening did not come close to satisfying
those well-established requirements. The SARR posited by DuPont is a railroad whose traffic
group consists predominantly of individual carload shipments moving to and from more than
6,000 unique customer locations along an 8,000-mile rail network. DuPont’s burden was to
demonstrate the DRR’s ability to handle each of those shipments from its origin (or on-SARR
junction) to its destination (or off-SARR junction). DuPont’s operating plan failed to make such
a showing, for many reasons.

The most critical flaw in DuPont’s Opening operating plan was its failure to provide
complete train service for more than 725,000 cars—including 76% of DuPont’s own issue
traffic. This fatal evidentiary deficiency was the direct result of a litigation choice made by
DuPont to base the DRR’s train service plan entirely on an automated train selection process,
rather than developing a set of trains tailored to the requirements of the DRR’s Peak Year traffic.

As NS demonstrated in its Reply Evidence, DuPont’s flawed train selection methodology did not

capture tens of thousands of trains in which the selected traffic moved in the real-world. On

Y AEPCO 2011 at 4 (emphasis added); see also Ex Parte No. 715 at 5; Otter Tail at 6; Xcel, 7
S.T.B. at 598, 610; TMPA I, 6 S.T.B. at 589.

2 Duke/NS, 7 S.T.B. at 99; see also AEPCO 2011 at 28; Xcel, 7 S.T.B. at 610.

2l WFA I at 15; see also AEPCO 2011 at 16; Xcel Reconsideration, Docket No. 42057 (Jan. 19,
2005) at 8.

22 See, e.g., AEPCO 2002, 6 S.T.B. at 328.

2 See Rate Regulation Reforms at 6; AEPCO 2011 at 4-5.
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Rebuttal, DuPont admits that its analysis omitted thousands of trains that are essential to serving

the selected traffic. Yet, DuPont’s Rebuttal operating plan failed to adopt tens of thousands of

other trains that, NS showed, are also required to serve the DRR’s traffic—including thousands

of cars of “issue” traffic. The Board cannot accept, much less accord probative weight to, an

operating plan that violates the fundamental requirement that a SARR be capable of serving its

selected traffic group.

DuPont’s failure to provide complete train service was by no means the only fatal

deficiency in its Opening operating plan. DuPont’s initial operating evidence:

Contained no car classification or blocking plan whatsoever for the DRR’s
three million carloads of general freight traffic;

Presented no “blocking plan” for DRR yards (even though the car event
data furnished by NS identified the specific blocks in which each car
traveled);

Did not include a single hump yard anywhere on an 8,000-mile Class I
railroad whose traffic group consists predominantly of individual carload
shipments that move across the DRR network in multiple trains;

Proposed no car classification facilities anywhere on its system including
at yard locations like Enola, PA, a major classification yard in NS’s “real
world” system;

Presented no evidence or analysis to support the sizing and configuration
of the DRR’s yards, which were simply presented in conclusory fashion in
a “yard matrix” workpaper;

Proffered no evidence or analysis to support DuPont’s estimate of the
DRR’s yard locomotive and yard crew requirements;

Failed to account for the special handling requirements for TIH traffic—
including the federally-mandated 50 MPH speed limit for trains carrying
TIH commodities;

Did not take properly into account the “reciprocal” nature of real world
interline relationships;

Presented an RTC simulation that suffered from numerous fundamental
flaws, including incorrect grades, a vast understatement of delays due to
random failures and maintenance requirements, a failure even to consider

* Nor did DuPont provide the personnel needed to assure compliance with the myriad safety
rules that apply to TIH shipments.
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delays caused by foreign trains crossing the DRR’s lines and the daily
curfew affecting freight train movements on Amtrak’s Northeast Corridor,

and modeling of DRR train movements via the wrong routes through
Chicago.

NS’s Reply Evidence exposed these (and other) glaring deficiencies in DuPont’s
operating plan, and presented an alternative plan that provides the train services, yard operations,
local pickups and setoffs, and other operating activities that are necessary to meet the needs of
the DRR’s customers. Most importantly, unlike DuPont’s operating plan, the NS plan accounted
for the complete movement of each selected shipment from its origin (or on-SARR junction) to
its destination (or off-SARR junction). Rather than relying upon a computerized selection of
data from NS’s historical records, NS’s experts built the DRR’s operating plan “from the ground
up” based on the nature and volume of the traffic actually selected by DuPont.

Realizing that it could not submit an entirely new operating plan without violating the
Board’s pronouncements regarding the permissible scope of rebuttal evidence, and that doing so
would prevent it from showing that the SARR revenues exceed the SARR costs (i.e., they could
not get the math to work), DuPont’s Rebuttal “doubled down” on the fundamentally-flawed
operating plan that it submitted on Opening. DuPont’s Rebuttal Evidence consists of little more
than a misguided effort to persuade the Board that its demonstrably incurable plan has somehow
been revived by modest cosmetic changes and to trumpet a continuing litany of excuses for why
DuPont made so many (allegedly) “inadvertent” errors on Opening. Despite DuPont’s
protestations, at the end of the day, DuPont’s Rebuttal operating plan remains fundamentally and
irremediably flawed.

The glaring deficiencies in DuPont’s operating plan constitute a manifest failure to
present a prima facie case for which the appropriate remedy is dismissal of its Complaint. But in

all events, it is impossible for the Board to accept DuPont’s operating plan for the DRR *°.

3 See, e.g., FMC,4 S.T.B. at 737, n.88, 89 (warning future complainants about attempting to
develop an operating plan mathematically rather than developing it from the ground up); id. at 37
(rejecting complainant’s operating plan in part for understating the number of trains); Xcel, 7
S.T.B. at 610-14 (rejecting complainant’s operating plan for failure to properly implement grades
and for failure to build sufficient track to stage trains); AEPCO 2011 at 28-30 (adopting

17
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A. DuPont’s Rebuttal Operating Plan Fails the Basic SAC Requirement that the
SARR Must Provide Complete Service for all Selected Traffic.

Rather than making a serious effort to cure the many deficiencies in its Opening
Evidence, or accepting NS’s operating plan as the basis for its SARR, DuPont made a strategic
decision to “double down” on its fatally flawed operating plan.

DuPont defends the computerized methodologies it used to develop its operating plan on
the grounds that parties have taken a similar approach in prior SAC cases. DuPont Rebuttal III-
C-66. The methodologies employed by parties in prior SAC cases provide no support for
DuPont’s ill-conceived operating plan. Virtually every prior SAC case decided by the Board
involved a SARR traffic group consisting primarily of unit trains of coal and/or grain, augmented
with intermodal traffic likewise moving in trainload service from origin to destination.”® Unit
train operations bear little (if any) resemblance to the operations required to handle large
volumes of carload traffic. In particular, cars moving in unit train service do not need to be
classified or transferred between trains at one or more intermediate yards along their route of
movement.

However, the facts presented in this case are markedly different than in any prior SAC
case decided by the Board. DuPont posits a SARR that would handle millions of individual
carload shipments over an 8,000-mile rail network. Unlike the traffic groups in prior SAC cases,
the majority of the DRR’s selected traffic travels in multiple road and local trains between origin
(or on-SARR junction) and destination (or off-SARR junction). This means that individual cars

must be classified, blocked, and transferred between trains at intermediate yards, and picked up

defendant’s operating plan and criticizing complainant’s operating plan for failing to account
properly for random outages); AEP Texas at 17 (critiquing complainant’s list of random outages
for failing to include appropriate outages including locomotive failures); cf. WFA [, at 1
(instructing the parties to file supplemental evidence and admonishing the complainant for
failing to model appropriate random outages).

%6 AEP Texas at 9 (describing a SARR solely serving power plants from three PRB mines);
CP&L,7 S.T. B. at 248 (describing a traffic group consisting of 95% Central Appalachian coal
and a small percentage of overhead grain traffic); Duke/NS, 7 S.T.B. at 102 (same); Otter Tail at
10 (contemplating a SARR serving power plants with PRB coal and limited non-coal freight
traffic); Xcel, 7 S.T.B. at 600 (selected traffic group consists of PRB coal delivered to 37 power
plants).
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and/or set off at more than 6,000 unique customer facilities. NS Reply III-C-2. Therefore,

unlike the complainants in prior cases, DuPont was required to present an operating plan that
demonstrated its SARR’s ability to handle each individual carload shipment from its specific
origin (or on-SARR location) across the DRR network—including through the classification

process—to its destination (or off-SARR location).”’

1. DuPont’s Rebuttal Operating Plan Fails the Basic SAC Requirement
that the SARR Must Provide Complete Service to the Traffic
Selected—Including 33% of the “Issue” Traffic.

DuPont correctly observes that whether “[an] operating plan is capable of providing the
end-to-end service required by the DRR’s customers . . . is an essential factor for Board approval
of a SARR operating plan.” DuPont Rebuttal III-C-2. Nevertheless, DuPont’s Rebuttal

operating plan for the DRR still fails to provide complete on-SARR service for the DRR’s

" DuPont cites two prior Board decisions (and a statement by a complainant in a third SAC case)
in support of the proposition that its operating plan should be acceptable simply because it “does
not attempt to stray too far from NS’s own operations by developing train sizes and consists as
those used by NS.” DuPont Rebuttal ITII-C-6. DuPont’s reliance upon those decisions is
misplaced. The FMC decision actually supports NS’s position; as the Board noted, the
hypothetical railroad in that case provided “predominantly trainload and unit-train service.”
FMC, 4 S.T.B. at 736. Nowhere in its FMC decision did the Board suggest that a SARR must
operate just like the incumbent. However, the Board did state that an operating plan depends on
the traffic selected: “The number of trains that would be required to move the traffic group is a
product of the number of cars on each train, any shipper requirements or limitations, and the
number of carloads required to move the traffic group.” Id. (emphasis added).

DuPont’s reliance upon Duke/CSXT is likewise unavailing. The Board rejected the
complainant’s operating plan in that case because it improperly combined cars originating at
different mines into unit trains, essentially commingling cars moving to different customers.
Complainant also failed to provide any staging and gathering yards where the “cars from various
mines could be assembled into a single train.” Duke/CSXT, 7 S.T.B. at 427. The Board held that
such changes in the movement of specific customers’ traffic violated the principle that a
proposed change in the level of service must be supported by a demonstration that the affected
shippers, connecting carriers, and receivers would not object. Id. Again, the Board did not
say—as DuPont suggests—that a SARR is limited to “mimicking” the incumbent’s historical
operations. In fact, that case stands for the proposition that the complainant’s freedom to
develop an operating plan is limited only by the requirement that it be “capable of providing the
service required by the SARR’s customers.” Duke/NS, 7 S.T.B. at 89, 99.

Finally, DuPont’s reliance on AEPCO is misplaced. As an initial matter, DuPont quotes
from AEPCO’s submission to the Board—not the Board’s decision. DuPont Rebuttal III-C-6.
And DuPont admits that the AEPCO operating plan was used in that case because “the
defendants accepted it.” DuPont Rebuttal III-C-66. NS does not know why the defendants
accepted the AEPCO plan, but NS does not accept the DuPont plan for any reason or any
purpose in a carload network like the DRR’s.
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customers—including 33% of DuPont’s own “issue” traffic. NS’s Brief Exhibit 3 details the
trains that NS identified on Reply that carry issue traffic and that DuPont failed to include in its
Rebuttal operating plan.

The foundation of DuPont’s operating plan is an “automated” train selection process that
sought to identify trains in NS’s train event file that traveled over the DRR during the Base Year.
NS Reply III-C-9-12. That train selection process failed to capture 61,610 NS trains that handled
the selected traffic on the DRR network. NS Reply III-C-12, Figure III-C-1. Although DuPont
did not explain the process that it followed in compiling the DRR’s train list, NS’s analysis of
DuPont’s workpapers revealed that the exclusion of those trains was intentional, based upon the
programming instructions designed by DuPont. See NS Reply III-C-12-14.

Specifically, NS showed that DuPont failed to capture 35,699 Base Year trains—nearly
100 trains per day—that “both transported DuPont’s selected traffic and moved between multiple
points (or traveled entirely) on the DRR.” NS Reply III-C-13-14. As NS demonstrated, those
trains are needed to provide uninterrupted on-SARR service for 725,661 carloads of the DRR’s

selected traffic—including 76% of DuPont’s issue traffic. 2® Id. III-C-14. DuPont’s failure to

include those trains in its computer-based operating plan rendered the DRR incapable of serving
the selected traffic and resulted in a major understatement of the DRR’s facility, locomotive, car,
and crew expenses.”’

On Rebuttal, DuPont continued to insist that its original operating plan did, in fact,
account for all of the trains necessary to handle the DRR’s traffic. DuPont Rebuttal III-C-7-22.
Yet, DuPont contradicted that assertion by adding approximately 7,500 trains to the DRR’s train

list on Rebuttal. Those new trains fall into two categories. Citing an (unexplained) “coding

28 Tn addition to those 35,699 trains, the 61,610 “missing” trains included 16,746 other trains
carrying selected traffic for which the NS train event data showed only one on-SARR reporting
location. Because those trains perform a portion of the on-SARR movement of the selected
traffic, they should have been accounted for in DuPont’s operating plan as well. NS Reply III-C-
13.

¥ See, e.g., FMC, 7 S.T.B. at 739 (rejecting complainant’s operating plan in part because FMC
“understated the number of trains, and in turn the locomotive and crew requirements’).
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error,” DuPont stated that it “inadvertently” failed to include 6,855 of the trains identified as
missing in NS’s Reply Evidence. DuPont Rebuttal IT1I-C-26. In addition, citing a desire “[t]o be
conservative in its cost determinations,” DuPont added 622 local trains that originated issue
shipments at Edgemoor, DE, and McIntosh, AL. DuPont Rebuttal III-C-25.° Those modest
additions fall far short of addressing the massive “gaps” in train service reflected in DuPont’s
operating plan.

In fact, DuPont made no effort to account for all of the missing trains that were clearly
identified in the workpaper that NS provided to both DuPont and the Board. See NS Reply WP
“DRR_TRAIN_ANALYSIS.xlIsx.” The 622 trains DuPont added back correspond only to three
examples of missing trains that NS discussed in its Reply narrative. Specifically, DuPont
Rebuttal workpaper “Edgemoor and Mclntosh Trains.xIsx” shows that all of the 622 trains added
by DuPont were either “H5K” or “H5N” trains originating at DuPont’s Edgemoor facility
(discussed at NS Reply III-C-14-16 and Figure III-C-2) or “A33” trains originating issue
shipments at McIntosh (discussed at NS Reply III-C-17-18 and Figure III-C-3).*" Indeed,
DuPont explicitly limited its computerized search of the data to those three specific train
symbols, and made no effort to evaluate whether other trains identified by NS as missing were,
in fact, needed to handle the DRR’s selected traffic.

As a result, DuPont’s Rebuttal plan still fails to provide service to 33% of the issue

traffic. As NS’s Brief Exhibit 4 shows, DuPont’s “train symbol-specific” analysis failed even to
capture all of the local trains that originated “issue” traffic at Edgemoor and McIntosh—much

less all of the road and local trains handling “issue” traffic that DuPont excluded from its

% DuPont’s Rebuttal narrative states that it added 699 missing trains serving Edgemoor and
Mclntosh, but its workpapers indicate that, in fact, DuPont added only 622 such trains. See
DuPont Rebuttal WP “Edgemoor and McIntosh Trains.xIsx.”

3! It is not clear whether DuPont actually added these trains back to its operating plan analysis,
because those trains do not appear in DuPont’s Rebuttal workpaper “Rebuttal Added General
Freight and Local RTC List 3-7.xIsx.” However, it is clear that DuPont did not account for them
in its Rebuttal RTC simulation. See infra at 32.

32 See DuPont Rebuttal WP “Edgemoor and McIntosh Trains.xlsx,” Tab “Sql.” See also NS’s
Brief Exhibit 4.
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operating plan. As a result, DuPont’s operating plan still fails to provide complete on-SARR

service for 2,082 (or 33%) of the 6,335 Base Year “issue” shipments, as well as for hundreds of

thousands of other cars in the DRR’s selected traffic group. This monumental failure alone

dooms DuPont’s operating plan.

DuPont’s other quibbles about its missing trains are also easily rebutted:

DuPont suggested that NS intentionally “overstate[d]” the number of
missing trains by counting approximately 3,000 Amtrak trains, haulage
trains, and other trains that the DRR would not need to operate. DuPont
Rebuttal ITI-C-25. This misleading assertion ignores the fact that NS’s
Reply Evidence explicitly acknowledged that the original 61,610 missing
trains identified by NS included 5,858 trains that handled only cars that
DuPont did not select for its SARR, and 3,307 work trains, haulage trains
or light engine movements. NS stated explicitly that it “‘does not
challenge the exclusion of those 9,165 trains from the DRR’s train list.”
NS Reply HI-C-13.

DuPont takes the position that the 16,746 trains for which the NS train
data reported movement at only one operating station do not need to be
included in the DRR’s operating plan. DuPont is mistaken. A local train
whose work assignment involves picking up or setting off cars at
industries that are located within the boundaries of a single operating
station would report only one station in the NS train event file.
Notwithstanding DuPont’s efforts to obfuscate the facts, the reality is that
every one of the trains identified by NS as “missing” from DuPont’s
operating plan transported selected traffic over a portion of the DRR
system during the Base Year.”> Accordingly, such trains are (like the
35,699 trains that reported movement at two or more stations) necessary
for a “complete” operating plan.

DuPont continues to attempt to shift the blame for its monumental
evidentiary failure on the quality of NS’s data. For example, DuPont
referred to a supposed discrepancy in the total number of trains shown in
NS’s train event and car event files. DuPont Rebuttal III-C-23-26.
DuPont likewise complained that it was unable to locate some of the
missing trains in NS’s car event file. Id. III-C-26-27. Such claims
constitute a transparent ploy intended to obfuscate the fact that every one
of the missing trains appears in the “Car/Train Database” that DuPont
itself compiled in developing its traffic and revenue evidence. NS Reply
[I1-C-24-36. NS even provided DuPont (and the Board) a workpaper that
flagged—in DuPont’s Car/Train Database—all of those missing trains.*

33 As stated previously, NS excluded on Reply the 5,858 trains in the initial list of 61,610 trains
that did not handle any selected traffic.

34 See NS Reply WP “DRR_TRAIN_ANALYSIS.xlsx.” DuPont’s Rebuttal barely
acknowledges the existence of its own database.
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At the end of the day, DuPont failed to submit an operating plan for the DRR that
provided for full service from each specific origin (or on-SARR point), through the network, and
to each specific destination (or off-SARR point)—for all of its “issue” traffic—much less all the
traffic in the selected traffic group. That critical evidentiary failure makes it impossible for the

Board to accept DuPont’s operating plan, and also warrants dismissal of this case.

2. DuPont’s Rebuttal Car Classification Evidence is Untimely
and Flawed.

On Rebuttal, DuPont for the first time submitted a flawed car classification analysis.
That newly-minted car classification analysis constitutes a blatant case of improper rebuttal.
SAC Procedures, 5 S.T.B. at 445-46; IPA at 3.*> Here, DuPont candidly admits that it did not
address classification switching on Opening. While DuPont characterizes this glaring omission
as “unintentional” (DuPont Rebuttal III-C-121), it offers no explanation as to how witness
McDonald—who DuPont touts as “an acknowledged railroad operating expert” (DuPont
Rebuttal III-C-1)—could have overlooked the basic need for the DRR to classify carload traffic
at intermediate yards. Nor did DuPont correct its supposed oversight by filing an errata to its
Opening Evidence. Only after NS’s Reply Evidence (III-C-24-36 and III-C-61-65) exposed that
glaring deficiency in DuPont’s operating plan, and demonstrated how DuPont could have used
the NS car event data to develop a car classification plan, did DuPont proffer (on Rebuttal) an
estimate of the number of cars that the DRR would be required to classify. The Board should not
countenance such sandbagging tactics.

Even if DuPont’s belated car classification counts were admissible, DuPont’s new car
counts are demonstrably inaccurate. As DuPont explains, it attempted to develop a count of
DRR cars requiring classification in the Base Year by identifying from the NS car event data “all

cars moving through yards that changed train symbols . . . unless the block name remained the

33 See also Xcel, STB Docket No. 42057 (served April 4, 2003) at 2 (“We are increasingly
troubled by the submission of incomplete or erroneous evidence on opening in a SAC case and a
complainant’s reliance upon an opportunity to address deficiencies through later evidentiary
submissions, to which the defendant has no opportunity to respond.”).
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same.” DuPont then increased the Base Year car counts by a “peaking factor” to develop Peak
Year car classification counts for each yard. DuPont Rebuttal ITII-C-126. DuPont’s analysis is
set forth in Rebuttal workpaper “Plan Block Analysis V11.xlIsx.” See DuPont Rebuttal III-C-
126, n.250.

The procedure described by DuPont for determining the DRR’s car classification
requirements is conceptually sound—indeed, it is the same process that, NS explained, DuPont
could (and should) have used to develop a car classification plan on Opening. NS Reply III-C-
61-65. However, the process that DuPont applied to extract car classification events from the
NS data was fatally flawed. Specifically, while DuPont initially created a data field (designated
“RowNum”) that sequenced the car events for each shipment by date and time, it inexplicably
did not apply that field in reviewing the car event records. Instead, DuPont based its review on a
different field (designated as “ID”) that did not incorporate properly sequenced records. As a
result, DuPont’s analysis failed to capture nearly half of the instances in which, according to the
car event data, a car would require classification. If a single line in DuPont’s computer code is
modified to instruct the program to review the data in the proper sequence (by utilizing the
“RowNum” field), the program correctly extracts all instances in which NS cars changed trains
and/or blocks in the Base Year.”

Table 2 below compares the number of cars requiring classification posited by DuPont
for the Base Year (Column 1) and the Peak Year (Column 2) with the number of Base Year

classifications identified by a properly-executed review of the NS car event data utilizing

DuPont’s “RowNum” field (Column 3).

3% In DuPont’s query “Base Year” in Rebuttal WP “Plan Block Analysis V11.xlsx, line #23
should be changed from “ON V1.ID = V2.ID - 1” to “ON V1.ROWNUM = V2 ROWNUM - 1.”
NS invites the Board to apply this simple correction to DuPont’s workpaper to replicate the
correct car counts.
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AVERAGE DAILY CAR CLXaSbSlfFZICATIONS AT DRR YARDS

DRR Yard | DuPont | DuPont | DuPont Impact of NS NS NS
Base Peak Base Year | Correction | Actual 1/ | Reply Reply
Year Year Corrected Base Peak

Year 2/ | Year 2/

Elkhart 937 1,601 1,780 +90% { } 1,786 2,274
Bellevue 853 1,457 1,546 +81% { } 1,382 1,760
Chattanooga 152 1,283 1,415 +88% { } 1,181 1,472
Birmingham 630 1,075 1,319 +109% { } 1,242 1,584
Macon 606 1,035 1,318 +118% { } 1,081 1,386
Conway 709 1,212 1,212 +71% { } 1219 1,545
Linwood 490 837 991 +102% { } 988 1,238

Enola 369 632 780 +111% { } 736 942

1/ Source: NS Reply WP “Yards.xIsx” (copy provided to DuPont in discovery)
2/ Source: NS Reply WP “Reply NS Yards — Operations.xlsx;” see also NS Reply WP
“Yard_Volumes_DRR.xIsx.”

As Table 2 shows, DuPont’s flawed computer programming resulted in a massive

understatement of the daily car classification activity at every DRR yard. For example, DuPont

posits that, at the DRR’s largest yard at Elkhart, IN, it would be required to classify only 937

cars per day in the Base Year (Column 1) and 1,601 cars per day in the Peak Year (Column 2).

However, if NS’s car event data are reviewed in the proper sequence, the data indicate that the

number of classifications required at Elkhart in the Base Year is 1,780 cars per day (Column 3).

That Base Year figure is nearly double the 937 cars generated by DuPont’s flawed analysis and

nearly identical to the NS Reply Evidence of 1,786 cars in the Base Year.’ Likewise, at

Conway, NS’s MultiRail analysis indicates a classification requirement of 1,219 cars per day,

while the NS car event data upon which DuPont based its analysis shows a (corrected) count of

1,212 cars per day. At Linwood, the daily car classification counts generated by the NS and

DuPont analyses are 988 and 991 cars per day, respectively.

37 The car counts generated by NS’s MultiRail analysis (Column 6) are somewhat lower than the
“NS Actual” car counts (Column 5) because NS’s Reply Evidence is based on the DRR’s 2009-

2010 Base Year, while the “actual” data in Column 5 are 2010 data.
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The “corrected” car counts in Column 3 are validated by Column 5, which displays the
number of cars that NS actually classified at its major yards during 2010.* Those columns show
that the methodology devised by DuPont (when correctly applied) yields results that are fully
consistent with NS’s real world experience. This basic sanity check would have revealed to
DuPont that the car counts generated by its flawed analysis were vastly understated.*

On the one hand, this error leads to further errors in DuPont’s evidence. For example,
DuPont’s yard sizing and configuration (including the number of “classification” tracks at each
facility), yard locomotive fleet, and yard crew assignments all are woefully inadequate because
DuPont’s car counts were and continue to be wrong, as discussed below. NS Reply III-C-36-52,
III-C-59-65.

On the other hand, the results of applying (correctly) DuPont’s methodology confirm
NS’s car classification and blocking plan and undermine DuPont’s criticisms of it. DuPont
Rebuttal III-C-122—-123. Indeed, the accuracy of NS’s car classification counts is supported by
DuPont’s own Rebuttal Evidence. At every location, the number of car classifications posited by
NS is similar to—or lower than—the counts derived from the methodology that DuPont itself
relied upon on Rebuttal (properly applied). Indeed, the only “outliers” on Table 2 are the
understated car classification counts posited by DuPont’s flawed review of the NS car event file.

The Board must accept NS’s car classification evidence.

3 DuPont’s Yard Sizes and Configuration are Demonstrably
Inadequate.

The yard sizes and configuration posited by DuPont on Opening were unsupported and
woefully inadequate to accommodate the DRR’s traffic. See NS Reply III-C-36-44. DuPont did
not explain what methodology (if any) it employed in determining the DRR’s yard requirements,

nor did it provide any calculations or other evidence to support the sizing of each yard. Id.

3% That information was provided to DuPont in discovery, in a document titled “Yards.xIsx,”
which NS also included with its Reply workpapers.

% A by-product of this miscalculation is that DuPont’s yard assignments are similarly
understated.
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Moreover, as DuPont admitted on Rebuttal (III-C-121), its Opening yard evidence did not
account for classification switching—the primary activity at railroad yards through which
merchandise traffic moves. On Rebuttal, DuPont increased the number of classification tracks at
certain DRR yards while stubbornly adhering to its unrealistic assumption that the DRR would
not need a single hump yard anywhere on its 8,000 mile network. DuPont Rebuttal IIT-C-120—
126. DuPont’s Rebuttal estimate of the DRR’s yard requirements should be rejected, for several
reasons.

First, DuPont vaguely suggested that the car classification counts that it presented on
Rebuttal “are the basis for determining the number of classification tracks required at each of the
DRR yards.” DuPont Rebuttal ITII-C-126. As described above, those car classification counts are
facially incorrect. See supra at 23-25. DuPont’s new yard sizes and configurations are “fruit of
the poisonous tree” from that impermissible Rebuttal. ** Moreover, because the car counts are
vastly understated, any classifications track requirements derived from them are likewise
understated.

Second, DuPont’s Rebuttal yard sizing and configuration are, like its Opening
submission, unsupported by any credible evidence or analysis. DuPont proffered no explanation
of the methodology it applied in determining the number and length of the tracks assigned to
each DRR yard, nor did DuPont submit any diagrams or charts showing how those yards would
be configured. Indeed, DuPont provided no evidence to establish a nexus between its (incorrect)

car counts and the number and length of the classification tracks at each DRR yard. Instead, as it

0 For example, DuPont’s Opening Evidence did not include any classification tracks at Enola,
PA, but instead contemplated that Enola would serve exclusively as a crew change point. NS
Reply III-C-41. On Rebuttal, DuPont belatedly determined a need for 16 classification tracks
totaling 6.06 miles—at Enola. DuPont Rebuttal WP “DRR Yard Matrix Rebuttal Grading.xIsx”
tab “CLASS TRK LENGTH”. Similarly, DuPont’s Rebuttal—for the first time—called for six
classification tracks at the DRR yards at Buffalo and Louisville, where it had not posited any
classification tracks before. Id.
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did on Opening, DuPont simply posited its conclusions in a revised version of its “yard matrix”

workpaper.*!

Third, DuPont’s position that the DRR could handle three million carloads of
merchandise traffic annually without the benefit of a single “hump” yard is simply not consistent
with “the realities of real world railroading.” As the Board has previously observed, a hump
yard is far more efficient in performing classification and switching of large volumes of traffic
than a “flat switching” yard. ** NS Reply III-C-44. That is why every Class I railroad in
America operates hump yards. Nevertheless, DuPont “doubled down” on that preposterous
assumption in its Rebuttal Evidence. DuPont Rebuttal III-C-127. DuPont’s stated reasons for

foregoing the use of hump yards on the DRR are unpersuasive:

° DuPont contends that, based on its (understated) car classification counts,
only one DRR yard (Elkhart) would be required to handle more than 900
cars per day in the Base Year.*? DuPont Rebuttal III-C-127. But capacity
must be based on the Peak Year.** Indeed, DuPont itself constructed the
DRR’s smaller yards based on Peak Year traffic volumes (though the Peak
Year car counts it used in sizing those yards are likewise understated).
DuPont Rebuttal WP “DRR Yard Matrix Rebuttal v.8.xIsx.” In any event,
even the understated Peak Year car classification counts proffered by
DuPont on Rebuttal indicate that no fewer than seven DRR yards would
exceed the 900-car threshold for a hump yard in the Peak Year.” When
DuPont’s Base Year car counts are corrected, those same seven yards
exceed the 900-car threshold in the Base Year. See supra at 25, Table 2.

° DuPont also asserts that, rather than constructing a hump yard, a
complainant “can elect to add yard crew assignments when classification
car count exceeds the threshold [for a hump yard] rather than to expend
the capital resources to construct a hump yard.” DuPont Rebuttal III-C-
127. In other words, DuPont takes the position that additional
locomotives and crews are an adequate substitute for track facilities at a
major railroad yard. DuPont is mistaken. A hump yard takes advantage
of its design (a hump track connected to multiple classification tracks) and

4! See DuPont Rebuttal WP “DRR Yard Matrix Rebuttal v8.xlsx.”

2 See Joint Line Cancellation on Soda Ash by Union Pac. R.R. Co., 365 I.C.C. 951 (1982)
(accepting UP’s evidence that showed “that high capacity hump yards have made routings
through Chicago more efficient”).

# Based on NS’s actual experience, NS witness Rieppi testified that an efficient railroad would
construct a hump yard at any location where the anticipated daily volume exceeds 900 cars. See
NS Reply III-C-174.

# See, e.g., Duke/CSXT, 7 S.T.B. at 437; Major Issues at 63; AEP Texas at 15; WFA II at 14.

4 Elkhart, Conway, Chattanooga, Bellevue, Calumet, Birmingham, and Macon.
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gravity to switch cars into blocks quickly and efficiently. A single
locomotive and crew working the hump track can push groups of cars
“over the hump,” and allow the person operating the hump (and the forces
of gravity) to direct each car onto the proper classification track. Absent a
hump track, each individual car would have to be removed from an
inbound train and flat-switched separately onto the correct classification
track, a process that would require more people and locomotives and time.
Furthermore, contrary to DuPont’s illogical assumption, as volumes
increase, introducing more locomotives and crews at a yard would
exacerbate (rather than relieve) congestlon % More than a century of real
world experience by NS and every other Class I carrier teaches that it is
simply not realistic to assume that the DRR could efficiently handle
millions of carloads of merchandise traffic without the benefit of hump
yards.
Finally, DuPont attempts to buttress its yard sizing and configuration on the grounds that
the yard facilities shown in NS’s RTC Model are “identical” to DuPont’s. DuPont Rebuttal III-
C-117. As DuPont (and the Board) know, the RTC Model does not purport to simulate yard
operations, let alone measure the capacity required for yard activities such as switching,
handling, or classification.”’ Yard tracks appear in the RTC Model only to the extent that the
Model uses the “long” staging or receiving tracks to simulate road trains stopping to pick up or
set off cars or to change crews, or to hold trains in order to clear the main line. For that reason,
the physical facilities incorporated into an RTC Model do not include “classification tracks”
within a yard. Indeed, the “screenshots™ of the Elkhart yard presented by DuPont in support of
its (absurd) argument do not depict any classification tracks, but rather show only the staging
tracks that have nothing to do with the yard’s car classification capacity. DuPont Rebuttal III-C-
118. DuPont’s suggestion that the similarity between the staging tracks at Elkhart in the RTC
Models presented by NS and DuPont somehow proves that DuPont’s classification track
estimates are valid is nonsense.

In stark contrast to DuPont, NS presented an analysis of the DRR’s yard requirements

that is both carefully detailed and well-documented. NS clearly identified the number of cars

% As flat switching is done from a switch lead, only one yard crew at a time can safely switch on
a lead from the same end. Adding crews would generate unproductive idle time, as congestion
increased the waiting period to access leads and switching tracks.

T NS explained the capabilities of an RTC Model in its Reply Evidence at III-C-117 — 118.
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that would need to be classified, switched, or handled in interchange at each individual yard
location, as well as the inventory of cars that would occupy each yard at different times
throughout the day.*® Unlike DuPont’s flawed evidence, NS’s analysis of the DRR’s yard
operations is based entirely on the Peak Year.

Determining the proper way to calculate yard capacity during the Peak Year for a carload
network that must conduct classification operations is an issue of first impression. DuPont
offered no methodology and NS’s methodology is eminently reasonable. The DRR yard
capacity contemplated by NS’s operating plan is based directly on the average inventory of cars
that would be present at each yard location during the peak hour on each day during a typical
week in the Peak Year. Based on that number of cars, NS witness Rieppi first determined the
“static” capacity requirement at each yard—i.e., the number of feet of track that would be
required literally to “park” all of the cars end-to-end. In order to determine the “practical”
capacity requirement at each location—i.e., the number of track feet required to enable fluid
operations—witness Rieppi increased the “static” capacity by a “fluidity factor” of 0.6 that has
been endorsed by several independent parties, including the Department of the Army. Witness
Rieppi then allocated the resulting “practical” track capacity among classification tracks to
maximize operating efficiency, based on NS’s real world experience. See NS Reply III-C-174—
184. Where NS’s car classification analysis indicated the need to classify 900 or more cars per
day at a particular location, the DRR yard was designed as a “hump” yard. Yards with fewer
daily classifications were designed as large (601-900 cars), medium (201-600 cars) or small (51-
200 cars) “flat switching™ yards.

Despite the fact that DuPont built no hump yards, DuPont acknowledges that NS’s

proposed layout for DRR hump yards is ‘realistic and reasonable.”” DuPont Rebuttal III-C-126.

8 See, e. g., NS Reply ITI-C-170 — 184; NS Reply WP folder “DRR Yard Requirements.”
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That layout should be adopted by the Board as the only record evidence of hump yards for the
DRR system.49
In short, NS’s well-documented yard capacity analysis is clearly the best—indeed only—

credible evidence of record, and should be adopted.
4. DuPont’s Rebuttal RTC Simulation is Meaningless.
DuPont’s Rebuttal RTC Model is as meaningless as its Opening RTC Model. As NS’s

Reply Evidence showed, the RTC simulation submitted by DuPont on Opening was riddled with

errors and omissions, including:

° Failure to include tens of thousands of road and local trains that are
required to provide complete on-SARR service;

° Inadequate main line and passing tracks;

° Incorrect grades;

° Modeling trains containing TIH cars at speeds in excess of the federally-
mandated 50 MPH speed limit;

o A vast understatement of delays caused by random failures and
maintenance windows;

° Failure to account for delays at locations where foreign railroad lines cross
the DRR;

o Failure to take into account the curfew affecting freight train movements

on Amtrak’s Northeast Corridor; and
o Modeling DRR train movements through Chicago via the wrong routes.”

On Rebuttal, DuPont conceded that most of those criticisms of its RTC simulation were

valid.’! DuPont made a number of “corrections” to its RTC Model, and declared that its Rebuttal

NS inadvertently miscalculated the track feet necessary for its hump yards by failing to adjust
one of the two formulas used to compute classification tracks when converting the calculations
from flat yards to hump yards. The mistake was a mathematical miscalculation, and not an error
in the yard sizing analysis. The financial impact of the miscalculation was approximately

$200 million. To illustrate the miscalculation, NS invites the Board to correct the calculation by
changing the formula in Cell C61 on each of the eight hump yard tabs in NS Reply workpaper
“DRR Yard List Reply.xlsx” as follows: “=H20-
(VLOOKUP(C52,$M$54:30$56,IF(C56=15,2,3))*(H19-1)/2*2).”

%0 See NS Reply II-C-117 — 153.

>! Not surprisingly, DuPont blamed many of the shortcomings in its RTC simulation on NS. For
example, DuPont claimed that the grade errors in its RTC Model “originated in the RTC
simulations provided by NS to DuPont in discovery.” DuPont Rebuttal III-C-54. That assertion
is wrong. The errors in DuPont’s RTC evidence resulted from DuPont’s attempt to cobble
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RTC simulation “demonstrates that the DRR would be able to serve all of its customers, deliver
all of the selected traffic, and achieve cycle times comparable to NS (or better).” DuPont
Rebuttal III-C-53. Contrary to this assertion, DuPont’s Rebuttal RTC simulation remains flawed
and essentially worthless.

Most importantly, DuPont’s Rebuttal RTC simulation tests the DRR’s capacity
requirements based on DuPont’s Rebuttal operating plan, which as discussed above fails to
account for tens of thousands of trains that are necessary to provide complete service to the
DRR’s traffic. Even worse, DuPont did not even test its actual Rebuttal operating plan in its
Rebuttal RTC model because DuPont did not add to its Rebuttal RTC Model the 622 trains
carrying “issue” traffic that it added to the DRR’s train list.”>

DuPont’s Rebuttal also failed to remedy other deficiencies in its RTC Model. For
example, while DuPont’s Rebuttal RTC simulation restricted the movement of trains carrying
TIH commodities to 50 MPH (as required by federal law), DuPont did not limit the speed of
other “Key Trains.” As NS explained (NS Reply III-C-96), “Key Trains” include not only trains
that carry TIH shipments, but also those that include at least 20 cars of other hazardous
commodities. The railroad industry has long followed a safety practice of limited all “Key
Trains” to 50 MPH.” Contrary to industry practice, DuPont’s RTC simulation operates those

“Key Trains” at speeds in excess of 50 MPH. This omission affected fully one-third of the

together a DRR network from multiple NS simulations, without checking to assure that the
transitions in grade at the “endpoints” it joined together were correct. Moreover, NS provided
ample information in discovery regarding the physical characteristics of the NS network to
enable DuPont to discern the correct grades. See NS Reply III-C-129, n. 205 (identifying
discovery documents that provided accurate grade information: “Track Chart Documents and
Data.doc” and “grd_ns.txt”). As was the case with its erroneous analysis of NS’s train event data
in creating the DRR’s train list, DuPont’s effort to fault alleged deficiencies in NS data for the
deficiencies in its RTC simulation is transparently designed to divert attention from its own
analytical and evidentiary failures.

32 These trains are the McIntosh and Edgemoor trains that NS identified as examples of missing
trains in its Reply Evidence and that DuPont claimed on Rebuttal it added back to its operating
plan. However, those trains do not appear in DuPont’s Rebuttal workpaper “Rebuttal Added
General Freight and Local RTC List 3-7.x1sx.”

33 NS Reply I1I-C-96; see also NS Reply WP “AAR Circular OT-55-L.pdf.”
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nearly 19,000 “Key Trains” that operate on the DRR network in the Base Year (and an even
greater number of Peak Year trains).”*

Nor does DuPont’s Rebuttal RTC simulation properly account for the impact of foreign
train movements on the DRR’s operations (and capacity requirements). DuPont asserts that “[it]
does not agree that foreign trains should be randomly input into the model and [DuPont] has not
included randomly generated foreign trains crossing at grade.” DuPont Rebuttal ITI-C-58.
Instead, DuPont suggests that the “random outages” in its RTC Model adequately account for the
effects of foreign train movements. However, as NS pointed out in its Reply (III-C-142),
DuPont’s RTC Model does not incorporate any foreign railroad crossings or otherwise take into
account the inevitable conflicts between DRR and foreign trains at the 68 locations at which their
lines cross. NS’s RTC Model addressed this issue by incorporating several miles of “foreign”
track at those 68 crossing points, adding foreign trains to the Model, and allowing the Model to
resolve conflicts between DRR and foreign trains (just as it resolves such conflicts between DRR
trains). Id. The effect of DuPont doubling-down on this omission on Rebuttal is that DuPont
continues to assume—contrary to the realities of real world railroading—that DRR trains would
in every instance be able to proceed through those crossing points without delay.

In short, DuPont’s Rebuttal RTC Model continues to be incomplete, and the outputs of its
simulation are unreliable. The Board should reject DuPont’s RTC analysis and adopt NS’s
Reply RTC Model as the best evidence of the DRR’s capacity requirements.

Given all these flaws in DuPont’s operating plan, it is plainly wrong for DuPont to assert
that it was “unnecessary” for NS to present “an entirely new operating plan” for the DRR, rather
than correcting the errors in the plan presented by DuPont on Opening. DuPont Rebuttal III-C-2.

See also DuPont Rebuttal III-C-65.”> NS’s choices were to rely on the Board agreeing that

> See NS Reply WP “Key Trains Analysis.xIsx;” “NS Reply WP “Key_Train_Summary.docx.”

3 As Part II(A)(1) above demonstrates, DuPont’s DRR operating plan is so fundamentally
deficient that it cannot be salvaged by making the type of cosmetic changes proffered by DuPont
on Rebuttal.
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DuPont has failed to provide a prima facie case (which is what the Board should do, and NS has
not conceded otherwise by providing a workable operating plan for the DRR) or to build a proper

operating plan for the hypothetical railroad and the traffic DuPont selected for it.

2, DuPont’s Claim that its Failure to Present a Feasible Operating Plan
is Attributable to Flaws in NS’s Data is Demonstrably False.

DuPont’s Opening and Rebuttal submissions are replete with complaints regarding
supposed infirmities in the train and car event data that NS produced to it in discovery. On
Opening, DuPont asserted that NS’s data was “flawed” and that DuPont was required to devise
various “fixes” in order to utilize that data. DuPont Opening III-C-1. DuPont intensified its
rhetoric on Rebuttal, accusing NS of “fail[ing] to meet its responsibility” to provide reliable data
to DuPont,® knowingly producing “extensively flawed data,” and “run[ning] away and hid[ing]
from its own deeply flawed data” in developing its own operating plan. DuPont Rebuttal III-C-
14-15.%" Based on these unsupported allegations, DuPont declares that “[a]ny limitations on
DuPont’s operating plan are a result of NS’s failure to provide accurate data.” DuPont Rebuttal
I-C-14.

DuPont’s repeated attempts to blame its failure to present a prima facie case on the
quality of the NS data are meritless. As NS’s Reply Evidence showed, the train and car event

information produced in discovery were more than sufficient to enable DuPont to trace the

%% NS takes exception to DuPont’s assertion that NS “failed to meet its responsibility” to the
Board or to DuPont in producing data requested by DuPont in the form in which NS maintains it
in the ordinary course of business. See Entergy Ark. Inc. v. Union Pac. R.R. Co., S.T.B. Docket
No. 42104, at 6 (May 19, 2008) (holding that a party “does not have to conduct studies or
attempt to recreate information that was not kept in the ordinary course of business”” when
responding to discovery requests).

57 DuPont’s suggestion that NS was “running away from” its own data in utilizing the MultiRail
tool to develop its operating plan (DuPont Rebuttal III-C-14) is both incorrect and misleading.
As DuPont well knows by now, NS did not use “historical” train and car movement data in
preparing its operating evidence because that is not a proper methodology for developing a
carload operating plan, and NS’s 2009-2010 train movements do not accurately reflect the level
of activity required to handle the DRR’s much larger Peak Year traffic group. See NS Reply III-
C-7-8.
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movement of every car in its selected traffic group.5 ¥ Moreover, DuPont’s assertions are fatally
undermined by the evidence that DuPont’s itself submitted on Rebuttal.

As discussed above (at 23-26), DuPont presented on Rebuttal an analysis of the number
of cars that the DRR would be required to classify at each yard. DuPont developed those
classification car counts “from the car event data provided by NS in discovery.” DuPont
Rebuttal III-C-126. Specifically, DuPont reviewed the NS Base Year car event data to identify
“all cars moving through yards that changed train symbols . . . unless the block name remained
the same.” Id., n.250. While the process that DuPont described was conceptually sound, and
would have yielded accurate car classification counts if DuPont had reviewed the car event
records in the proper sequence, DuPont failed to review the data in the proper order (based on a
field designated “RowNum”), in conducting its review of the data. As a result, DuPont failed to
count nearly half of the classification events shown in the NS car event file. As NS
demonstrated above (at 24) utilizing the “RowNum” field developed by DuPont produces an
accurate count of the cars that the DRR would need to classify at each yard location.

DuPont’s Rebuttal car classification analysis, while flawed in its execution, effectively
impeaches DuPont’s claims regarding the reliability and utility of NS’s event data, in two ways.
First, the very fact that DuPont successfully developed a process for extracting car classification
events from NS’s car event file thoroughly undermines its assertion that the data were confusing
or unusable. Indeed, but for DuPont’s ill-considered and unexplained decision not to utilize the
“RowNum” field in reviewing the data, that process would have produced an accurate count of

the cars requiring classification at each DRR yard. See supra at 24. Second, as Table 2 on page

25 above shows, the “corrected” car counts resulting from a review of the NS car event file based
on the properly-sequenced “RowNum” field are, in every case, consistent with the actual 2010

car classification volumes produced separately by NS in discovery. This proves that the NS car

%8 See NS Reply III-C-24 — 36; NS Reply Ex. III-C-7.
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event file is neither “incomplete” nor “extremely flawed,” as DuPont alleges (DuPont Rebuttal
II-C-14-15), but rather contains car movement information that is both accurate and reliable.

In short, DuPont’s claim that NS is somehow responsible for the glaring deficiencies in
its operating evidence is specious. The truth is that the train and car event databases produced by
NS are robust sources of information about the movement of merchandise cars along the NS
network. Those databases were more than adequate to enable DuPont to identify all of the trains
that moved over the lines replicated by the DRR in the Base Year, the cars that moved in each
train, the location(s) at which particular cars were classified and switched between trains, and the
blocks to which each car was assigned during its journey across the NS network. DuPont had all
of the tools it needed to manipulate the data in a manner that would have enabled it to design an
operating plan capable of serving the DRR’s selected traffic.”” Notwithstanding the many
excuses proffered by DuPont, the record demonstrates that the fatal flaws in its train selection
and car classification analyses are attributable solely to errors that DuPont itself made in
designing and executing its computer-based methodologies, and not to any inherent deficiency in

the NS event data.
B. DuPont’s Criticisms of NS’s Operating Plan are Meritless.

Rather than making a serious effort to cure the many deficiencies in its Opening
Evidence, or accepting NS’s operating plan as the basis for its SARR, DuPont made a strategic
decision to “double down” on its fatally-flawed operating plan. At the same time, DuPont
apparently decided that “the best defense is a good offense,” and its Rebuttal attempts (in vain)
to discredit NS’s realistic and well-supported operating plan. DuPont’s strategy is distraction
and misdirection, which does not and cannot resuscitate DuPont’s unworkable operating plan.

Moreover, DuPont’s criticisms of NS’s operating evidence are easily refuted.

% Cf. AEPCO 2011, at 24-25.
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1. DuPont’s Claim that its Operating Plan Better Reflects Real World
Railroading than NS’s Operating Plan is Incorrect.

DuPont launched a vigorous attack on NS’s Reply operating plan, asserting (among other
things) that it is “completely divorced from NS’s own operations™ and is “made for litigation.”
DuPont Rebuttal III-C-7, ITII-C-126. DuPont defiantly insists that the Board should adopt its
fatally deficient operating plan simply because the DRR (allegedly) “operate[s] the same trains

as NS operates in its real world operations in the same basic fashion.” DuPont Rebuttal ITI-C-3—

4 (emphasis in original).60 Conversely, DuPont argues that NS’s Reply operating plan is “utterly
divorced from NS’s own real-world operations” because NS developed that plan “from the
ground up” rather than picking trains from NS’s historical train event file (as DuPont did).
DuPont Rebuttal III-C-65. DuPont’s contention that its operating plan should be “good enough”
simply because it (supposedly) is based on NS’s historical operations is incorrect.

DuPont’s criticism of NS’s operating plan on the grounds that it is “made for litigation”
(DuPont Rebuttal III-C-68) is, of course, absurd because all evidence related to a hypothetical
SARR is, by definition, developed—or made—for SAC litigation. The key is that an operating
plan must account for the real-world operations necessary for a SARR to serve the traffic
selected by the complainant. In any event, DuPont’s arguments on this issue fail because its
operating plan does not, in fact, replicate NS’s real world operations. To the contrary, as shown
above, DuPont’s operating plan failed to account for the train services, car classification and
switching, and yard operations that NS performs in the real world.

Moreover, NS’s 2009-2010 train operations and car blocking plan, which DuPont
purports to “adopt” (DuPont Rebuttal III-C-4-7, 10), do not accurately represent the train

movements, classification switching, car blocking, and local service that the DRR would need to

5 DuPont contradicts itself by acknowledging that its operating plan does not, in fact, include all
of the trains in which NS actually handled the selected traffic, does not incorporate the same
pickups and setoffs at customer facilities as NS performed, and does not adopt the same dwell
times as NS experienced in its actual operations. DuPont Rebuttal ITI-C-7 — 14.
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perform to handle its Peak Year merchandise traffic in a least cost, most efficient manner, for
several reasons:

First, while DuPont selected 92% of the traffic that NS handled during the 2009-2010
Base Year period over the lines replicated by the DRR (NS Reply III-D-1), it did not select all of
that traffic. Accordingly, NS’s 2009-2010 train service and car blocking plans were designed to
accommodate traffic that is not part of the DRR’s traffic group (and is therefore irrelevant to this
case). Conversely, DuPont posits that the DRR’s general freight traffic volumes would grow by
53% between the Base Year and the Peak Year (which extends to May 2019).61 See supra at 4,
Figure 1.

NS’s historical train and blocking plans were not conceived with such massive new
traffic volumes in mind. The DRR’s Peak Year traffic would, by definition, generate larger
“blocks” of cars moving to and from customer facilities. Those increased block sizes would
unquestionably require a least cost, most efficient railroad to make adjustments to its operations,
including changes in the trains to which blocks were assigned, adding more trains and (perhaps)
even changing the yards at which certain blocks were built in order to mitigate congestion at the
busiest yards. Local train assignments would also be modified to eliminate service to those
historical NS customers that DuPont did not select, and to accommodate the greater volume of
cars moving to DRR customers in the Peak Year. By basing its evidence solely on NS’s
“historical” train and car movement data, DuPont posits an operating plan that is not

“specifically tailored to serve [the DRR’s much larger Peak Year] traffic group.”®® NS’s

operating plan is so tailored.
Second, the physical plant posited by DuPont for the DRR is different in important

respects from that which NS operated in 2009-2010. In particular, DuPont takes the (unrealistic)

%! DuPont projects a 53% traffic growth for General Freight (non-Coal, non-Intermodal) traffic.
DuPont Rebuttal WP “DRR Traffic Volume Forecast — Rebuttal. xIsx.”

2 AEPCO 2011 at 4 (emphasis added); see also Ex Parte No. 715 at 5; Otter Tail at 6; Xcel, 7
S.T.B. at 598, 610; TMPA I, 6 S.T.B. at 589.
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position that the DRR would not operate hump yards at any of the locations at which NS does
today. Moreover, DuPont chose not to replicate the entire NS routes over which the selected
traffic moved in 2009-2010, instead converting the vast majority of those shipments into
“crossover” traffic. The major differences in infrastructure and lengths of haul between NS’s
2009-2010 network and the DRR system posited by DuPont would clearly necessitate
corresponding adjustments in the DRR’s car classification and train service plans.

Third, as the Board knows, a Class I railroad’s operating plan is not carved in stone—real
world railroads make frequent adjustments to their train services and yard operations in response
to changes in (and seasonality of) traffic volumes, surges in demand at particular locations,
weather conditions, and a variety of other factors. Indeed, NS’s 2009 operating plan is a
particularly inappropriate model for the DRR’s “Peak Year” operations because 2009 was a
recession year in which NS, like other railroads, scaled back its operations to account for reduced
traffic volumes.

In short, DuPont’s operating plan—and the RTC Model, operating statistics, and
operating expenses generated from that plan—are based on the fallacy that a least-cost, most
efficient railroad doing business in 2018-2019 with a different (and much larger) traffic base than
NS had in 2009-2010, and with fewer physical facilities and shorter lengths of haul than NS,
would nevertheless operate its trains in exactly the same manner as NS did in 2009-2010. Such
an assumption is simply not consistent with reality or with SAC theory.

In any event, DuPont’s argument that the DRR’s operating plan must essentially mimic
NS’s “real world” operations cannot save its operating evidence because DuPont’s operating

plan does not in fact replicate NS’s operations. For example:

o DuPont’s operating plan does not include tens of thousands of road and
local t6r3ains in which NS moved the DRR’s selected traffic during 2009-
2010.

63 NS Reply III-C-8 — 36.

39



PUBLIC VERSION

e DuPont acknowledges that it “[made] some adjustments to certain [NS]
train operations where NS’s operations where [sic] [supposedly] less
efficient than the DRR’s operations.” DuPont Rebuttal III-C-4, n.2.

° Nor does DuPont’s operating plan account for the extensive classification
and yard switching that NS performed to transfer the DRR’s merchandise
traffic between trains. Id. III-C-59-65.

° Unlike NS, the DRR does not operate a single hump yard, which, as the
Board knows, is the most efficient method of classifying large volumes of
carload traffic.®* NS Reply III-C-44; DuPont Rebuttal II-C-126-127.

° DuPont’s operating plan does not incorporate the time and expense that
NS incurred in serving the DRR’s 6,000+ customer facilities. NS Reply
I-C-65-67.
In short, DuPont’s assertion that “[its] operating plan is based on NS’s own operations” (DuPont

Rebuttal III-C-4) is simply not true.
2. DuPont’s Criticisms of NS’s MultiRail Analysis are not Valid.

The centerpiece of DuPont’s attack on NS’s operating plan is its criticism of NS’s
decision to use the “MultiRail” software developed by Oliver Wyman in preparing that plan.
DuPont characterizes MultiRail as an “untested” computer program that produces a “made for
litigation modeling exercise.” DuPont Rebuttal I-79, I-101, III-C-99. According to DuPont, the
MultiRail outputs utilized by NS in developing its operating plan are untethered to NS’s real
world traffic and operations, and are therefore unreliable. DuPont Rebuttal III-C-65-108.
DuPont’s criticisms of NS’s operating plan, and the MultiRail analyses that NS performed in
developing that plan, are meritless.

Unlike DuPont’s ill-conceived operating plan, NS’s operating plan is not the product of
“automated” analyses conducted by computer programmers.®’ Rather, NS’s plan was developed

by a team of operating experts that included NS witnesses Johnson, Cheng, Schaub, Smith, and

%% Joint Line Cancellation on Soda Ash by Union Pacific R.R. Co., Investigation and Suspension
Docket No. 9256, 365 I.C.C. 951(August 6, 1982) (finding persuasive evidence that “high
capacity hump yards have made routings through Chicago more efficient”).

6 While DuPont insists that “[its] operating plan was developed exclusively by Mr. McDonald
and not by witnesses Burris, Fapp and Humphrey” (DuPont III-C-13), the record—including
DuPont’s own evidence—demonstrates otherwise. Indeed, DuPont explicitly acknowledges that
the list of trains that forms the basis for DuPont’s train service plan was developed by witness
Fapp, not witness McDonald. DuPont Opening Ex. III-C-5 at 14; DuPont Rebuttal ITI-C-6.
DuPont’s untimely car classification evidence is likewise the product of a flawed computer-
based analysis rather than the application of operating knowledge.
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Rieppi. Those individuals, who collectively possess decades of “real world” railroad
experience,®® are the same persons who are (or were) responsible for designing and adjusting the
operating plan that NS uses in its day-to-day operations. Their experience with the NS rail
network—and, in particular, the lines and routes replicated by the DRR—underlies every
decision regarding the train service plan, yard classification and blocking plans, and specification
of physical facilities, equipment and personnel posited by NS. Moreover, the starting point for
NS’s operating plan was the traffic group and Peak Year volumes posited by DuPont, rather than
a database of NS’s 2009-2010 historical trains and cars. Based upon the Peak Year traffic
actually at issue in this proceeding, NS’s operating experts designed a detailed, well-documented
operating plan, using MultiRail to assist them in organizing the millions of carloads of traffic that
the DRR would be required to handle. The operating plan that NS’s experts developed meets the
needs of all DRR customers in the least-cost, most efficient manner. See NS Reply I1I-C-156—
241.

Contrary to DuPont’s assertions, MultiRail is neither “untested” nor “made for
litigation.”® MultiRail is a proprietary but publicly available modeling tool that is relied upon
by railroads throughout the world in performing operational analyses and planning day-to-day
operations. See NS Reply III-C-157-158. As NS’s Brief Exhibit 5 demonstrates, the MultiRail
software has been used by U.S. Class I railroads, including NS, to create their real world
operating plans. Indeed, Oliver Wyman reports that “MultiRail’s users include all of the North
American Class I freight railroads,” as well as Wisconsin Central, TFM and various other foreign

carriers.®® NS itself utilized MultiRail in developing its first Thoroughbred Operating Plan. The

66 See NS Reply, Part IV (witness qualifications).

7 DuPont’s criticism of NS’s MultiRail analyses as “made for litigation” is not only incorrect,
but disingenuous, given DuPont’s extensive reliance upon computer programs and processes
designed by Peabody & Associates exclusively for use in STB rate cases.

68 See NS’s Ex. 5 at 31, Oliver Wyman, MultiRail, MultiModal Freight Edition Infosheet. See
also NS’s Ex. 5 at 2, Michael S. Murray, Ultimate Technology: Railroads Met the Wizard
Software That Made The Uncontrollable Controllable, TRAINS MAGAZINE, (2010) (“MultiRail
revamped the operating plans of every Class I railroad but Kansas City Southern.”)
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widespread use of MultiRail for non-litigation purposes attests to its reliability and acceptance
throughout the rail industry. The MultiRail software has also been used to develop evidence that
was presented to (and accepted by) the Board in several past proceedings. See, e.g., STB Docket
No. 42110, Seminole Electric Cooperative, Inc. v. CSX Transportation, Inc. (Reply Evidence of
CSXT); Canadian Nat’l Ry. Co., Grand Trunk Corp. and Grand Trunk Western R.R. Inc.—
Control—Illinois Central Corp., Illinois Central R.R. Co., Chicago, Central and Pac. R.R. Co.
and Cedar River R.R. Co., STB Fin. Docket No. 33556 (served May 25, 1999).”” Thus,
DuPont’s suggestion that NS’s decision to use MultiRail in preparing its operating plan in this
case is “unprecedented” is simply incorrect.”

Nor is MultiRail a “black box” that generates a computerized operating plan that is
divorced from real world operations. Rather, MultiRail performs a function similar to that of a
mechanical coin-sorter. A coin sorter enables a person to organize and count large quantities of
coins more quickly (and with far less risk of human error) than by sorting them manually.
Likewise, MultiRail enabled NS’s operating experts to organize the millions of Peak Year
carload shipments posited by DuPont into blocks for movement in DRR trains, and to assign
those blocks to the appropriate trains to move them across the DRR network in the most efficient
manner.

However, MultiRail did not determine which blocks the DRR would build or what trains
the DRR would operate. Rather, the blocks used by MultiRail to sort the DRR’s selected traffic
were specified by witnesses Johnson, Smith, and Cheng. As NS explained clearly in its Reply
Evidence, NS’s experts started with a list of the blocks that NS actually builds in its real world

operations, and eliminated those blocks that were not needed to handle the selected traffic.”’ The

% See also NS Brief Exhibit 5 at 31, (“MultiRail has been used to examine most of the largest
railroad restructuring efforts of the decade. For example, the Union Pacific/Southern Pacific,
Norfolk Southern/CSX/Conrail, and Canadian National/Illinois Central merger efforts all used
the system for the development of the merged railroad operating plan that was submitted to the
U.S. regulatory authority (Surface Transportation Board) for approval.”)

70 See DuPont Rebuttal III-C-65.

" See NS Reply III-C-160 — 161.
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MultiRail software then sorted the DRR cars into the blocks specified by NS’s experts, and
identified any cars that were “unassigned” (i.e., cars for which NS’s experts did not initially
create a block). This process was repeated until all cars were assigned by NS’s operating experts
to blocks for movement. Likewise, NS’s operating witnesses developed (and input to MultiRail)
a list of trains based on NS’s real world train schedules (which were provided to DuPont in
discovery).”” The MultiRail software then assigned blocks of cars to the appropriate trains.

DuPont’s claim (Rebuttal I-3) that NS’s operating plan is “untethered to the SARR’s
traffic” is specious. The traffic considered by NS’s experts in developing NS’s operating plan
(and input to MultiRail) consisted of the Peak Year cars actually selected by DuPont for the
DRR—nothing more and nothing less.”” See NS Reply III-C-158-159. Furthermore, DuPont’s
assertion that NS’s MultiRail analysis is “untethered” to NS’s real world operations is

contradicted by its own Rebuttal filing:

The rail network NS used as its input network was the entire NS rail
network, not simply the DRR network. In addition, the blocking plan NS
entered as an input to the [MultiRail] model is the NS system-wide
blocking plan NS uses in the real world, and the train list NS entered as an
inmi'i1 t% the model is based on the train schedules NS uses in the real
world.

72 See NS Reply III-C-161 — 163.

7 Indeed, it is DuPont’s operating plan (not NS’s) that lacks a direct nexus to the DRR’s actual
traffic group. DuPont’s selected traffic does not include all of the cars that moved in the
“historical” NS trains which DuPont’s operating plan purportedly “adopted.” Moreover, DuPont
posited that the DRR’s general freight traffic volumes would grow by 53% between the Base
Year and the Peak Year. See DuPont Rebuttal WP “DRR Traffic Volume Forecast —
Rebuttal.xIsx.” Accordingly, by basing its evidence solely on NS’s “historical” train and car
data, DuPont posits and operating plan that is not “specifically tailored to serve [the DRR’s Peak
Year] traffic group.” AEPCO 2011 at 4 (emphasis added); see also Rate Regulation Reforms at
5; Otter Tail at 6; Xcel, 7 S.T.B. at 598, 610; TMPA I, 6 S.T.B. at 589.

7 DuPont Rebuttal ITI-C-68 — 69 (emphasis added; citations omitted). The quoted language also
impeaches DuPont’s nonsensical assertion that MultiRail “draws a wall around the SARR,
without accounting for the effect on the residual NS and other connecting railroads.” DuPont
Rebuttal ITI-C-2. In reality, NS’s operating plan includes not only blocks of cars that would
move internally over the DRR network, but also “external” blocks that the DRR would receive
from, and deliver to, NS and other connecting railroads. NS Reply III-C-160.
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In light of this admission, DuPont’s portrayal of NS’s operating plan as being “divorced from
NS’s real world operations” or in any way “untethered” from the SARR’s traffic is absurd.
DuPont Rebuttal III-C-65

DuPont’s suggestion that the Board should not credit NS’s operating plan because NS did
not submit a full “read and write” version of MultiRail with its Reply Evidence, and provide it to
DuPont free of charge, is likewise meritless. As an initial matter, DuPont’s position is ironic in
light of the fact that DuPont did not provide either the Board or NS with the proprietary code that
witnesses Fapp and Humphrey used to select trains from NS’s historical train file. Unlike
MultiRail, which is available for purchase from Oliver Wyman, the Fapp/Humphrey code is not
otherwise accessible. In any event, the Board effectively rendered DuPont’s complaint “moot™
in its March 25, 2013 Decision declining to decide whether NS was required to provide a full
read-and-write version of MultiRail for DuPont’s use. In that decision, the Board made clear
that the record contains more than enough documentation to evaluate NS’s operating plan.”

Moreover, DuPont’s Rebuttal recites a litany of supposed errors that NS made in
conducting its MultiRail analysis (DuPont Rebuttal III-C-65-108), effectively contradicting
DuPont’s assertion that it was denied the ability to analyze NS’s evidence.

DuPont’s specific other criticisms of NS’s MultiRail-based analyses are similarly without

merit:

° DuPont wrongly asserts that, because NS did not input the DRR’s unit
train traffic into MultiRail, “NS did not account for the requirements of
that traffic in developing its routing and operating plans for the carload
traffic.” DuPont Rebuttal III-C-87. Unit trains move intact between the
same origin/destination pairs. Cars moving in unit train service do not
need to be classified or transferred between trains during their journey.
Accordingly, it was not necessary to develop “blocks” for that traffic, or to
assign individual cars or blocks to trains.”® However, NS’s RTC
simulation did include both the carload and intermodal trains that flowed

> STB Docket No. 42125 (March 25, 2013) (“The fact that the Board does not have a particular
software program does not mean we would be unable to evaluate that evidence.”).

" Indeed, if NS had included unit train shipments in its MultiRail analysis, those cars would
have been assigned to a common “block™ at origin and moved in a single train across the DRR
network—a meaningless exercise.
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through MultiRail and the DRR’s unit trains in evaluating the DRR’s
overall capacity requirements.77

DuPont’s further assertion that including unit train traffic in the MultiRail
analysis “could be useful for such things as balancing traffic flows with
crew change points” (id.) is nonsensical—the traffic flows and crew
assignments associated with unit train operations are, by definition,
balanced and there would be no practical benefit in combining unit train
and carload traffic for that purpose.

DuPont chides NS for “manually overrid[ing]” the default train schedules
and dwell times generated by the MultiRail software. DuPont Rebuttal
II-C-95-96. As discussed above, NS’s experts intentionally based their
analysis on NS’s actual train schedules in order to produce a plan that is
consistent with “real world” operating conditions. Moreover, adjustments
to dwell times were, in most instances, made to adopt dwell time
assumptions (such as a 15 minute allowance for crew changes) posited by
DuPont itself on Opening. Those adjustments underscore the fact that
NS’s operating plan is the product of the NS witnesses’ real world
expertise, rather than slavish adherence to “default” parameters suggested
by the MultiRail software.

DuPont’s allegation that MultiRail generated “inefficient and incorrect
routing[s]” for the DRR’s traffic (DuPont Rebuttal III-C-101) is, at best,
highly misleading. For example, DuPont states that MultiRail “routes
traffic” moving from Clymers, IN, to Atlanta, GA, via “a long and
circuitous route.” DuPont Rebuttal III-C-100. What DuPont does not tell
the Board is that this “examgle” of inefficient routing involves one carload
during the entire Peak Year.” A movement from Chicago to Ayer, MA,
that DuPont touts as “[y]et another example of inefficient and incorrect
routing” by MultiRail likewise involves a single car for the entire Peak
Year.”” These two movements are classic “real world” examples of cars
that were inadvertently misrouted by a carrier. For example, the Chicago-
Ayer car was mistakenly delivered by UP to NS at Landers Yard in
Chicago (rather than at its usual point of interchange at 47th Street Yard),
and was moved by NS to Ayer via a route (and trains) other than those in
which the shipment would customarily travel. In preparing the DRR
operating plan, NS’s experts were aware of these “aberrational”
movements, but chose not to define an additional “dedicated” block in
MultiRail to accommodate a single car. A third example cited by DuPont,
a movement from Mapleton, PA, to Geneva, NY, did involve 1,500 cars,
but DuPont’s claim that MultiRail improperly routed the cars in a manner

7 As NS’s Reply Evidence explained (III-C-168 — 169), while most of the DRR’s intermodal
traffic moves intact in a single train, there were some instances in which blocks of intermodal
units needed to be transferred between trains while en route. For that reason, NS did incorporate
the DRR’s intermodal traffic in its MultiRail analysis.

"8 DuPont’s own workpapers indicate that the total Peak Year volume for this movement is
“0.0.” See DuPont Rebuttal WP “ClymersIN to AtlantaGA Data Analysis.xslx” Tab “NS

MultiRail Data.”

7 See DuPont Rebuttal WP “ChicagoIL to AyerMA Data Analysis.xIsx,” Tab “NS MultiRail
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inconsistent with their “real world” route of movement is incorrect. While
NS’s historical event data indicate that the traffic was routed via a
connecting short-line carrier in 2009-2010, NS shifted the traffic to an

“NS direct” route in 2011. While the mileage of the “NS direct” route is
somewhat greater than the old routing, eliminating an interchange with the
short-line carrier reduced the overall transit time for those shipments. In
developing NS’s operating plan for the DRR, NS’s experts applied the
more efficient current routing for this traffic. In short, the “examples”
cited by DuPont do not support its claim that NS’s MultiRail analysis
generated inefficient routings.

o DuPont attempts to defend its creation of “leapfrog” traffic on the grounds
that NS’s operating plan and its real world operations both include such
movements. DuPont Rebuttal III-A-5; III-C-73-84. NS strongly believes
that DuPont’s creation of “leapfrog” segments on the DRR is contrary to
SAC principles and should not be allowed. However, in developing its
operating plan, NS did not modify those segments, given the uncertainty
as to the Board’s ruling on the validity of “leapfrog” traffic. DuPont’s
reliance on the supposed existence of “leapfrog-like” movements in NS’s
real world operations (DuPont Rebuttal III-A-5) is similarly misplaced.
The issue in this proceeding is not whether such movements occur in the
real world, but rather whether DuPont’s decision to convert large volumes
of service sensitive traffic that actually moves in single line service over
the lines replicated by the DRR into “leapfrog” movements exceeded the
scope of permissible cross-over traffic. NS Reply III-C-107-115. Finally,
DuPont’s complaint that NS’s operating plan created improper “external”
reroutes fails to acknowledge that DuPont’s choices regarding the NS lines
replicated by the DRR, and its traffic selection decisions, created “new”
interchange points along the DRR system that do not exist in the real
world (thereby necessitating certain departures from NS’s current
routings). NS Reply III-C-108-109, 186.

° DuPont seizes upon certain reports that can be generated by MultiRail in a
vain attempt to demonstrate that NS’s operating plan did not account for
all of the selected traffic. For example, DuPont alleges that MultiRail
failed to assign all of the blocks generated by the software to trains.
DuPont Rebuttal ITI-C-88-92. As an initial matter, several of the reports
upon which DuPont relies in making that argument were generated from
NS’s 2010 (Base Year) MultiRail run. That run was not used in
developing NS’s operating plan, which was based entirely on the 2018
(Peak Year) MultiRail analysis. % Moreover, DuPont’s reference to
“stranded” blocks (DuPont Rebuttal III-C-90) is disingenuous—as
DuPont’s workpapers show, 23 of the 29 blocks in NS’s 2010 MultiRail
run upon which DuPont relies had no cars assigned to them.®' Blocks with
no traffic clearly do not need to be assigned for movement by a train.

o DuPont’s claim that “1.7 percent of the total 4.5 million carloads NS
handled in MultiRail” “did not reach their final destination” (DuPont

80 See NS Reply III-C-166 —167. Certain information derived from the Base Year MultiRail
analysis was utilized by witness Benton Fisher in developing the DRR’s operating expenses.

81 See DuPont Rebuttal WP “mmtrnblkval_2010.xIsx.”
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Rebuttal III-C-91) is incorrect. The 81 blocks and 43,094 cars that
DuPont alleges were “stranded” in NS’s 2018 MultiRail run amount to
less than one percent of the approximately 4.5 million cars modeled in
MultiRail. Moreover, the “Stranded or Partially Routed” block report
upon which DuPont bases this assertion identifies any traffic that stalls at
some point during the MultiRail simulation. Many of those shipments or
blocks can move from origin to destination via multiple combinations of
routes and trains. In most cases, traffic flagged in the “Stranded or
Partially Routed” report was, in fact, subsequently flowed by MultiRail
via an alternative train-route combination. Indeed, NS’s review of
DuPont’s Rebuttal indicated that fully 90% of the blocks cited by DuPont
did, in fact, flow through to their destination—only three Base Year
(2010) blocks and four Peak Year (2018) blocks did not have identified
alternative routings

DuPont proffers a litany of other claims regarding NS’s MultiRail analysis
that are equally incorrect, trivial and/or misleading. For example, DuPont
references the “Block Bypass Report” and claims that nearly one-third of
the DRR’s traffic was inefficiently routed. See DuPont Rebuttal at III-C-
102-103. DuPont failed to properly interpret this report. The Block
Bypass Report identifies potential alternative routings that could be used,
including options that could result in fewer handlings for particular blocks
or lanes of traffic. While this report is a helpful tool which was consulted
by the NS operating team to develop an overall efficient operating plan,
sole reliance on this report ignores other efficiencies that are at play in the
development of a system-wide operating plan. Whether blocks can be
consolidated (or can bypass an intermediate handling) depends on the
block volumes and yard capacities. While it is theoretically possible to
build blocks to every possible destination and bypass all intermediate
handlings, such an operating strategy would be impractical and unrealistic
and prohibitively expensive. In particular, it would require each yard to
have enormous blocking capacity, and create additional complexity for the
train plan—Ieading to delay and congestion in yards and on main lines.
For these reason, adding larger numbers of (smaller) blocks is often not
prudent. Thus while the Block Bypass Report provides additional insights
that are used to develop an overall plan, the fact that blocks remain on the
bypass report does not lead to the conclusion that the operating plan is
inefficient.

Similarly, DuPont criticizes NS’s “substitution logic,” by which DuPont
claims “NS altered the 2010 NS waybill data for two-fifths of the
merchandise carloads.” DuPont Rebuttal at III-C-98. These refinements
were undertaken to reflect the rules prescribed in NS’s Interline Service
Agreements which dictate particular practices at interchanges with other
Class I and short line railroads. It is industry practice to incorporate such
“substitutions” when developing an operating plan, in order to ensure that
the plan implements the terms of those inter-carrier agreements.
Moreover, the vast majority of shipments for which waybill data were
“altered” represent improved identification of specific locations within a
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terminal.®* NS explained this substitution process at length in its Reply
Evidence, including identifying and describing a series of rules. See NS

Reply WP “Modeling Operating Plan in MultiRail for the DuPont Rate
Case.docx” at pp. 15-16.

In short, DuPont’s lengthy attack on MultiRail, and the analyses that NS performed with
that software, is devoid of merit. The 42 pages of narrative that DuPont devotes to that (futile)
task amount to nothing more than smoke and mirrors designed to divert attention from the fatal

deficiencies in its own operating plan.

3. DuPont’s Other Criticisms of NS’s Operating Plan are Unpersuasive.

In addition to its frivolous assault on the MultiRail software, DuPont’s Rebuttal makes a
half-hearted attempt to discredit other elements of NS’s operating plan. DuPont’s criticisms of
NS’s operating evidence are unavailing.

DuPont contends that the daily car classification requirements posited by NS are
“unsupported,” “unrealistic,” and “artificially inflated.” DuPont Rebuttal III-C-122—-123. That
assertion is demonstrably incorrect. Indeed, as NS demonstrated above, the accuracy of NS’s car
classification counts is supported by DuPont’s own Rebuttal Evidence. The number of car
classifications posited by NS at every yard location is similar to, or lower than, the car counts
generated by a proper application of the methodology (based on NS’s car event data) that
DuPont itself sponsored on Rebuttal. See supra at 25, Table 2. NS’s car classification
calculations are further supported by “real world” evidence regarding the number of cars that NS
actually classified at its major yards during 2010. 7d.

DuPont also asserts that NS’s car classification evidence is “unsupported” based on a
reference to an NS Reply workpaper (NS Reply workpaper “Reply Yards — Operations.x1sx”)
that (according to DuPont) contains only “hard coded numbers without a link to any analysis.”
Id. However, as DuPont knows, the average daily car counts shown on that workpaper were

taken directly from NS’s MultiRail analysis. Indeed, the NS Reply WP

82 Refining the “Chicago,” “Kansas City,” or “St. Louis” areas for example, to identify the
physical location where traffic is interchanged with specific railroads (e.g., Ashland Avenue,

Cicero).
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“Yard_Volumes_DRR.xIsx” also cited by DuPont (DuPont Rebuttal II-C-123, n.240) establishes
the clear link between the MultiRail outputs and the car counts shown in NS Reply workpaper
“Reply Yards - Operations.xIsx.” The latter workpaper simply summarizes various statistics
relating to NS’s Reply yard configuration.

DuPont also attempts to cast doubt on the accuracy of NS’s car classification counts by
pointing to an alleged discrepancy between the daily volumes for a single yard (Decatur, IL)
shown on NS Reply workpaper “Reply Yards — Operations.xlsx™ (625 cars per day) and in NS
Reply WP “Yard_Volumes_DRR.xIsx” (659 cars per day). As an initial matter, the alleged
“discrepancy” appears in data for the Base Year (2010), which were not used in preparing NS’s
operating plan. Moreover, the discrepancy posited by DuPont is illusory.83 The refreshed pivot
table total of 653 cars for Decatur consists of 625 general merchandise cars and 28 Multi-Level
cars. See NS Reply WP “Yard_Volumes_DRR.xlsx”, Sheet 4, In. 14. The 625 general
merchandise cars is the very same total shown in NS’s workpaper “Reply Yards —
Operations.xlsx.” Multi-Level cars are not “classified” over a hump track, and were therefore
properly excluded by NS from the car classification count at Decatur.

DuPont also claims that, when it attempted to recreate the car classification count for
Decatur in NS’s 2010 MultiRail analysis, it got an even higher car count (895 cars per day).
DuPont Rebuttal ITII-C-123. The reason for that discrepancy is easily explained—DuPont ran a
MultiRail report that included all Originating, Intermediate, and Terminating handlings at
Decatur. See DuPont Rebuttal WP “Yard Volume 2010.pdf.” By contrast, in developing its car
classification counts, NS excluded Terminating handlings, based on the assumption that DRR
local train crews (rather than yard crews) would perform the last handling of terminating cars
and build the local train to deliver those cars to destination. See NS Reply III-C-174 (explaining

that car counts were determined based on volume of cars in outbound blocks).

%3 The 34-car discrepancy posited by DuPont is actually a 28-car difference, once the pivot table
is refreshed. See DuPont Rebuttal III-C-123, n. 240 (acknowledging that the pivot table
refreshes to illustrate a 653 per day car count at Decatur).
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In short, the record evidence overwhelmingly demonstrates that the car classification
counts posited by NS are reliable, while those (improperly) proffered by DuPont on Rebuttal are
vastly understated.

DuPont makes a similarly unpersuasive attack on the DRR yard configurations posited by
NS on Reply. Unlike DuPont, NS supported its yard sizes and configurations with a carefully
detailed and well-documented analysis of the DRR’s hour-by-hour yard operations. NS Reply
III-C- 170-184. The DRR yards posited by NS are based directly on the inventory of cars that
would be present at each yard location during the peak hour on a typical day in the Peak Year.

DuPont’s criticisms of NS’s yard sizing and configuration evidence are both ironic—
given that DuPont articulated no methodology whatsoever for determining yard capacity
requirements on Opening or on Rebuttal—and unpersuasive.

First, DuPont contends that NS’s yards are based on inflated car counts. As the
discussion above clearly shows, that argument has no merit.** See supra at 23-26.

Second, DuPont contends that NS’s yard sizing methodology “built a church for Easter
Sunday” by considering “the peak hour of each day in the peak week.” DuPont Rebuttal III-C-
123—-124 (emphasis in original). DuPont is both factually and conceptually wrong. As a factual
matter, the car counts utilized in NS’s yard analysis are derived from NS’s 2018 MultiRail run,
which evaluated an average week (rather than the peak week) during the DRR’s Peak Year.
Accordingly, the “peak hour” car counts developed by NS Witness Rieppi represent the number

of cars that would, on average, be present in a given yard during the busiest (“peak”) hour during

8 In attacking NS’s yard capacity analysis, DuPont again points to alleged discrepancies
between the car count figures used in the yard analysis and the Base Year car counts generated
by MultiRail. DuPont Rebuttal III-C-124. However, NS’s yard analysis was based—as it should
be—on the DRR’s Peak Year car volumes. See, e.g., Duke/CSXT, 7 S.T.B. at 437 (noting that
“[t]Jhe [SARR] is designed to handle a (peak-year) volume of over 100 million tons”); Major
Issues at 63 (“complainants have constructed SARRs with sufficient capacity to handle the peak
weak of the peak year of a 20-year analysis period”) (emphasis in original); WFA II at 16 (noting
that a SARR must have sufficient capacity to handle the peak forecast demand).
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a typical week during the Peak Year. NS’s use of an average week rather than the peak week
makes its car counts conservative.

Moreover, DuPont is conceptually wrong in suggesting that yard capacity should be
based on the daily average car volume, rather than the number of cars present during the “peak
hour.” Failing to account for the inventory of cars present in a yard at the busiest time of day
would virtually ensure that a railroad would experience congestion at that yard every day. NS’s
analysis, which bases capacity on peak hour car inventory during an average week, “right sizes”
the DRR’s yards—indeed it produces conservative results.

Third, DuPont takes issue with the application of a “fluidity factor” to the “static”
capacity in determining a yard’s overall capacity requirement. DuPont Rebuttal III-C-124.
Again, DuPont is both factually and conceptually wrong. DuPont’s assertion that NS witness
Rieppi applied “an effective 167 percent fluidity factor” (id.) is nonsense. As NS’s Reply
clearly explained, the fluidity factor applied by Witness Rieppi was 0.6. NS Reply III-C-177.
Moreover, DuPont’s challenge to the use of a “fluidity factor” in sizing a railroad yard flies in
the face of logic—if a yard’s track capacity were limited to its “static” capacity, a railroad would
barely be able to park its inventory of cars in the yard, and would have no additional track
whatsoever on which to perform switching operations. The 0.6 fluidity factor applied by NS
witness Rieppi has been endorsed by independent analyses (including a study conducted by the
Department of the Army™) as an appropriate adjustment to “static” capacity to ensure that cars
can be moved about the yard. The application of a fluidity factor in sizing a yard reflects the
reality that a railroad yard is not a “parking lot,” but rather is a working facility at which cars and
locomotives are constantly moved between tracks, as trains are built and dis-assembled.

In summary, unlike DuPont’s ill-conceived operating plan, NS’s plan is tailored to the

traffic group selected by DuPont, and provides all of the train services, intermediate

85 See NS Reply WP “Army Rail Operations.doc.” The 0.6 fluidity factor has likewise been
endorsed by the State of Washington Department of Transportation. See NS Reply III-C-177.
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classification and switching, and service to customer facilities that the DRR would have to
perform in order to meet the needs of its customers. If the Board does not dismiss DuPont’s
complaint outright (as it should), it should adopt NS’s operating plan in its entirety.

III. NS’S OPERATING EXPENSE EVIDENCE SHOULD BE ACCEPTED.

A. Because DuPont’s Operating Plan is Fatally Deficient, all of its Operating
and Personnel Expenses must be Rejected.

As explained above, DuPont’s operating plan is infeasible and must be rejected.
DuPont’s Rebuttal Evidence failed to correct the fatal flaws in its analysis—most particularly it
still does not provide for complete service for all of the DRR’s traffic, including 33% of the
“issue” traffic because DuPont’s plan is still missing tens of thousands of necessary trains. See
supra at 19-23. Accordingly, DuPont’s personnel counts and operating expenses, which DuPont
admits are derived from its operating plan and RTC outputs (see, e.g., DuPont Rebuttal III-C-
132, III-D-23-24) are demonstrably unreliable and should be rejected. To the extent the Board
does not reject DuPont’s counts in their entirety, below NS identifies some of the most blatant

failings in DuPont’s operating expense evidence.

1. DuPont’s Operating Personnel Counts Remain Insufficient.

On Reply, NS identified many areas in which DuPont vastly understated the operating
personnel costs that the DRR would incur. NS Reply Ex. III-D-1. DuPont failed to correct many
of these errors on Rebuttal and its operating personnel counts remain utterly unrealistic.

In general, DuPont’s reaction to NS’s criticisms of its train and yard crew personnel
headcounts was to accept the descriptions of the duties and responsibilities that NS attributed to
various personnel, and simply to impose those duties upon the limited workforce that DuPont

proposed on Opening, without reference to the preexisting duties that those personnel were

already assigned on Opening. If DuPont were to identify all of the duties and responsibilities
that its Opening and Rebuttal Evidence impose on respective functional areas, it would become

obvious that a larger headcount is required.
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For example, DuPont continues to maintain that the DRR would need only 11 Managers
of Locomotive Operations (“MLO”), whereas NS proposes 24 positions to support a railroad the
size of the DRR.*® On Rebuttal, DuPont accepted the premise that the MLOs would “be
responsible for investigating accidents” and that they would also qualify engineers on unfamiliar
territory. DuPont Rebuttal IT1I-D-36 — 37. But DuPont made no allowance for the time or
additional personnel necessary to perform those functions. This is a clear example of DuPont
simply imposing additional duties identified by NS in its Reply on the (already inadequate)
personnel proposed by DuPont on Opening. This tactic was not limited to locomotive
operations; most of DuPont’s headcounts remain far too low to meet the needs of the DRR.

One of the most significant headcount differences arises in the area of Car Inspectors. On
Reply, NS assigned 464 car inspectors at 29 locations. NS Reply Ex. III-D-1 at 14. DuPont
maintains that the DRR could be operated with only 377 foremen and inspectors. DuPont
Rebuttal IT1I-D-42. Yet DuPont posits that the DRR would configure and operate the same train
service that NS operated in the real world during 2009-2010 (albeit with even more trains to
accommodate the DRR’s Peak Year volumes). DuPont has not explained how such operations
would be adequately supported by fewer inspectors than NS currently uses. In order to maintain
the same level of service as NS, the DRR would require at least as many inspectors in the same
locations as NS. Under DuPont’s assumption of fewer inspectors, trains would be held for
longer periods, and yard congestion and dwell times would increase. See NS Reply Ex. III-D-1
at 13. DuPont cannot simply assume that the workload would be absorbed by already over-
worked DRR train crews. Also, because DuPont missed tens of thousands of trains in its
analysis, it continues to avoid the activities such as classification, blocking, set offs and pick ups

at customer locations performed by these trains (the majority of which are local trains), all of

86 N'S’s Reply specifically referenced the recent AEPCO 2011 decision as guidance for the ratio
it utilized. See NS Reply Ex. III-D-1 at 11.
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which would require more car inspection and Terminal Operations staff. NS’s evidence presents

the most accurate reflection of the number of car inspectors the DRR would require.

2. DuPont’s Operating Expenses Fall Far Short of the Actual Expenses
the DRR would be Required to Incur.

As with operating personnel, in the area of operating expenses DuPont failed to justify its
flawed Opening positions on Rebuttal. On Reply, NS pointed out many areas where DuPont’s
Opening Evidence was insufficient, including crew payroll, locomotive expenses, railcar
expenses, and crew repositioning. See NS Reply III-D-1-47. DuPont has failed to respond
adequately to those critiques.

Crew payroll. One of the most transparent and objectionable of DuPont’s arguments
arises in the area of crew payroll. DuPont assumes that DRR crews would work 270 shifts per
year—considerably more shifts than the average NS crewperson. See NS Reply III-D-41. At the
same time, DuPont assumes that those harder working crewmembers would be paid a lower
salary than the average lowest-paid person on NS’s roster—for more working days. This is a
patently inequitable position that the STB has rejected in the past. See WFA I at 47, AEP Texas
at 58, Xcel at 68, Otter Tail at C-11.

DuPont’s attempt to justify its low crew salary on Rebuttal is transparently ridiculous. In
reviewing 2009 NS average salaries, DuPont simply arrays the salaries from low to high, and
observes that those that are paid more generally average more years of service. DuPont Rebuttal
ITII-D-26. DuPont then asserts that, because its workforce will be “new,” it can get away with
paying them less for more work. DuPont’s claim amounts to an assertion that, in hiring only
from the miniscule pool of people who work 270+ shifts, the DRR would somehow be able to
hire only the lowest-paid, most inexperienced subset of this group. The Board rejected a similar
argument from Complainants in the AEP Texas case.” DuPont’s analysis should be rejected as

unfair, unreasonable, and clearly contrary to Board precedent. The Board should adopt NS’s

87 AEP Texas at 77 (“Although a SARR is presumed to be a low-cost, most-efficient carrier, that
does not permit the complainant to selectively choose data that supports its position, while
ignoring other relevant data.”).
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approach which is consistent with Board precedent and is representative of the wage expenses
that the DRR would incur. See NS Reply III-D-41 — 42.

Crew Deadheading. On Rebuttal, DuPont modified its Opening position that no crew
deadheading would be required, and employed a new analysis to determine that the DRR’s
deadheading obligations would be one percent. DuPont Rebuttal III-D-20-23; WP “DRR
Operating Statistics_Rebuttal.xls.” DuPont’s revised position constitutes impermissible rebuttal
evidence, and in any event remains insufficient and unsupported.

First, like many of DuPont’s analyses, DuPont’s deadheading analysis constitutes
improper rebuttal that could have and should have been undertaken on Opening. NS provided no
new evidence or information on Reply that DuPont would not have had access to on Opening,
nor are deadheading costs a “new” or unknown cost item. Indeed, deadheading costs are
commonly recognized and included in a SAC analysis, which surely DuPont’s expert operating
witnesses know. See, e.g., AEPCO 2011 at 46; FMC, 4 S.T.B. at 770. Nevertheless, DuPont
impermissibly engaged in a new analysis using its own new approach to identifying crew
imbalances on Rebuttal, which should be rejected. See DuPont Rebuttal I1I-D-23.

Second, even if DuPont’s analysis is not rejected out of hand, the analysis is inaccurate
and unsupported. DuPont’s review oversimplifies the train flows, resulting in an understatement
of the costs that would actually be incurred to achieve the geographical groupings that DuPont
assumes. For example, DuPont’s evaluation of train flows between Chicago, IL, and Sandusky,
OH, assumed that imbalances to/from Toledo, OH, could be offset by other imbalances at both
Elkhart, IN (130 miles away) and at Sandusky, OH (45 miles away, and in the opposite direction
from Elkhart).*® Further, DuPont included no costs for taxiing crews between any of the
locations that it grouped together, despite its assumption that DRR crews would work to/from

different on- and off-duty points.

88 See DuPont Rebuttal WP “DRR Crew Rebalancing - North Region.pdf.”
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Finally, DuPont’s conclusion that a one percent adjustment is a satisfactory solution for
the DRR’s myriad flows is nonsensical. Even if DuPont has accurately identified instances
where NS train crews could be ferried between locations in a larger terminal or metropolitan
area, it did not demonstrate that those crews could maintain the very high level of utilization that
DuPont assumes, or that there would always be DRR trains available to work at times that also
ensured that the crews would comply with their Hours of Service and rest-period requirements.

NS’s analysis of crew deadheading costs is well-founded on its MultiRail analysis and
presents the best evidence on record.

Locomotive Shops. On Rebuttal, DuPont adheres to its Opening position that four
locomotive shops would be sufficient for the DRR. See DuPont Rebuttal III-D-11. Not only
does DuPont fail to defend the basis for its Opening assumption that the DRR could support its
locomotive fleet with four shops, it actually increased the size of its DRR locomotive fleet by
nearly 40% on Rebuttal (DuPont Rebuttal Table III-C-3, III-C-132) without making any
corresponding adjustment to the number of maintenance facilities.

In a misguided attempt to refute NS’s evidence, DuPont presents on Rebuttal an invalid
comparison of the number of NS’s DRR locomotive repair facilities to the number of locomotive
shops that NS operates in the real world. DuPont claims that NS’s assignment of ten shops for
the DRR must be wrong because that total is higher than the total on NS’s entire network. See
DuPont Rebuttal ITII-D-11. DuPont is wrong. DuPont cites to a list of NS’s “system” shops, of
which there are eight. However, DuPont’s statement ignores the fact that NS also maintains 19
smaller “division” shops on its system. When the comparison is corrected, it is clear that NS’s
plan provides fewer than one-half of the shops that NS operates in the real-world. By contrast,
DuPont proposes to handle more than 90% of NS’s traffic in the Base Year, and generate two-
thirds of the unit-miles on NS’s entire system, yet it replicates only 15% of NS’s locomotive
shops (4 out of 27). DuPont’s proposal is unsupported and utterly unrealistic. In comparison,

NS’s locomotive shop requirements are reasonable and reflect the best evidence of record.
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Locomotive Fleet Size. On Rebuttal DuPont continues to posit a locomotive fleet that is
undersized and assumes significantly higher utilization than that achieved by any Class I
railroad. DuPont’s approach does not reflect realistically the operations of a merchandise
network: the locomotives on DRR general freight trains achieve higher utilization than
locomotives on DRR unit trains. DuPont Rebuttal WP “DRR Operating
Statistics_Rebuttal.x1s.” This fact alone demonstrates the absurdity of DuPont’s evidence, as the
STB has long recognized that unit train service is more efficient. See, e.g., PPL Montana at 2,
n.4; Major Issues at 55.

NS’s analysis of the DRR’s locomotive requirements is superior in numerous ways.
First, NS’s locomotive dwell time analysis appropriately analyzed inbound and outbound train
movements by location to identify areas where locomotives would need to be repositioned. In
modeling dwell time, NS incorporated an assumption that capped locomotive dwell time at 24
hours, which renders NS’s fleet size conservatively low, as NS effectively does not “charge” the
DRR for locomotives that dwell for longer than 24 hours. Rather than employ any of the
realities of sizing a locomotive fleet, DuPont simply assumed on Rebuttal that every general
freight and non-premium intermodal train would experience exactly three hours of locomotive
dwell time, citing only witness McDonald’s “extensive railroad operating experience”—without
providing any evidentiary support for that assumption.

Second, NS’s “repositioning speed” of 20 MPH is not unreasonable. Indeed, it is
supported by DuPont’s own operating expense calculations, which indicate that DRR general
freight trains would average 21.6 MPH. See DuPont Rebuttal WP “DRR Operating
Statistics_Rebuttal.xls.”

Third, DuPont criticizes NS for analyzing 29 days of train movements, but using a divisor
of 24, to determine the locomotive requirements. DuPont incorrectly asserts that this resulted in
an overstatement of 18%. DuPont Rebuttal III-C-134. NS’s analysis of locomotive
requirements employed both a two-day warm-up period and a two-day cool-down period, in the

same manner that both parties incorporated such periods in their respective RTC simulations.
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NS realizes this means that it should have used a divisor of 25 days, not 24.%° In order to correct
this slight overstatement, the ES44 road locomotive counts that NS calculated in its Reply
Evidence should be reduced by four percent, i.e., multiplied by 0.96, or 24/25.

Finally, DuPont’s claim that NS “fail[ed] to support its evidence” is belied by the
extensive workpapers that NS provided.”® The workpapers contained all of the information
needed to run the fleet sizing model, including the MultiRail and RTC input data. It also
included the Matlab script for running the simulation, which produced the so-called “hard-
coded” numbers used in the final set of calculations. DuPont’s claim that a discrepancy exists
between the RTC period and the simulation period is also incorrect. In order to develop a more
robust analysis than provided by the single week modeled in RTC, NS followed the common
modeling practice of replicating the train movements to cover a longer period. NS’s locomotive
fleet sizing calculations are based on the same DRR trains—operating with the same frequency
and routings—that NS determined would be necessary to handle the mix of DRR traffic and
routes.

Peaking factor. On Reply, NS showed that DuPont’s peaking factor would result in the
DRR having an insufficient number of locomotives in the Base Year. NS Reply III-D-14-15.
DuPont does not contest NS’s claim, yet it continues to use the same peaking factor to calculate
the DRR’s locomotive needs in the Base Year. DuPont’s claim that NS’s peaking factor would
result in the DRR having too many locomotives in the Peak Year (Rebuttal I1I-C-137) does not
address the fact that DuPont failed to demonstrate that its proposed locomotive fleet would be
adequate to power DRR trains in the Base Year. As a result, DuPont has not presented a feasible

operating plan for the Base Year.

% The trains and locomotives that were actually used in the calculation were those movements
that occurred from October 8 through November 1, not October 6 through November 3, as
DuPont claimed.

% See NS Reply WP folder “III-D\III-D-1\Local Trains and Locomotive Fleet Sizing.”
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Switch locomotives. As discussed above, the switch locomotive count presented by
DuPont on Rebuttal is based on an untimely, flawed analysis that relies upon DuPont’s vastly
understated car classification counts. See supra at 23-26. When DuPont’s car classification
analysis is corrected, the number of cars to be classified at many DRR yard locations are
approximately double the number that DuPont posited (see Table 2), and would require
considerably more yard locomotives.

Triple Crown Car Costs. The single-largest difference between the parties’ car cost
evidence relates to equipment for the DRR’s Triple Crown service. On Rebuttal, DuPont
accepted NS’s criticism that it was incorrect for DuPont to assume that all of the DRR’s
intermodal shipments would move on railroad-provided equipment. DuPont Rebuttal III-D-17.
In correcting that error, however, DuPont for the first time on Rebuttal bases the costs for certain
shipments on a lease between Triple Crown and TCS Leasing, another subsidiary of NS
Corporation. See DuPont Rebuttal WP “DRR Car Costs_Rebuttal.xlsx.” There are two
significant problems with DuPont’s new analysis. First, it is impermissible for DuPont to
introduce a new source for the cost of intermodal equipment on Rebuttal, after having relied on
other NS equipment leases on Opening. Second, DuPont’s new position represents an effort for
the DRR to “have it both ways” vis-a-vis Triple Crown. For revenues, DuPont seeks to augment
the NS Railway revenues received from Triple Crown, claiming that DRR is entitled to more
revenue than NS Rail receives for the rail transportation service it provides to Triple Crown.
When it comes to accounting for the costs of providing that service, however, DuPont takes the
opposite position. There, it seeks to use an intracorporate agreement as a proxy for all of DRR’s
costs, when such costs do not reflect the market rates that an unaffiliated lessor would pay in an
arms-length transaction.”’ DuPont’s significant understatement is revealed by the fact that its

Rebuttal costs for Triple Crown equipment are less than one percent of what DuPont submitted

?! Notwithstanding the fact that DuPont has staked out an inconsistent position, it claims that NS
is being “self-serving” with respect to Triple Crown. DuPont Rebuttal IIT-A-60.
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on Opening. Despite including nearly all of NS’s Triple Crown shipments on the DRR, DuPont
claims the SARR would incur less than $50,000 in equipment expense, less than 20 cents per

shipment: DuPont’s new, cherry-picked selection should not be accepted.

B. NS’s Evidence of DRR G&A Expenses Is the Best Evidence Of Record.

DuPont’s utter failure to develop a SARR capable of serving the needs of its selected
traffic is exemplified by its approach to G&A evidence. Despite the fact that DuPont chose to
select (and claim revenues from) a diverse SARR traffic group more typical of real-world Class I
railroads than the simplified SARR operations of past cases, DuPont has proposed G&A staffing

and spending levels between one-sixth and one-third the size of prior SARRs (when adjusted for

revenue). See NS Reply III-D-56-57 & Tables III-D-13 & III-D-14. Therefore, it should have
come as no surprise to DuPont that NS has proposed to triple the G&A staffing of the DRR, as
doing so placed those staffing levels within the conservative range of Board precedent in this
area. Such an increase would not have been necessary had DuPont proposed a G&A staff on
Opening capable of serving the needs of its diverse traffic group.

Indeed, had DuPont bothered to look for real-world benchmarks on Opening, as directed
by the Board in AEPCO 2011, DuPont would have realized that its proposed G&A spending is
only one-eighth the amount spent by the average Class I railroad, with only one-sixth of the
G&A staffing, when adjusting for revenue. See id. I1I-D-194 & NS Reply Ex. III-D-2. In area
after area of its Reply Evidence, NS showed that DuPont’s proposed staffing and spending could
not possibly meet the needs of the DRR’s traffic group and that the assumptions on which
DuPont relied in its G&A evidence were not “consistent with the underlying realities of real-
world railroading.” WFA I at 15. By contrast, NS has proposed G&A staffing and spending
commensurate with the DRR’s needs, while still representing only about half of the revenue-
adjusted G&A staffing and spending of the average real-world Class I. See NS Reply III-D-194—
195 & NS Reply Ex. III-D-2. In sum, only NS’s G&A evidence is consistent with staffing levels
of real-world railroads and past SARRs, while simultaneously representing the least-cost, most

efficient manner to meet the G&A needs of the DRR.
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It is impossible in this brief to summarize the scores of disputes between the parties about
DRR G&A expenses. NS relies on the detailed evidence and arguments it submitted on Reply,
and in this brief discusses only three of the most important G&A issues raised by DuPont’s
Rebuttal: (1) DuPont’s impermissible and unreliable Rebuttal “benchmarks” for G&A staffing;
(2) DuPont’s new Rebuttal theories for why the DRR would need less G&A spending than real-
world railroads; (3) and DuPont’s continued reliance on unreasonable assumptions to justify its

extraordinarily low G&A staffing.

1. DuPont’s Alleged Benchmarks are Incomplete and Unreliable.

DuPont responds to NS’s detailed, real-world G&A benchmarks by producing for the
first time its own alleged staffing “benchmarks” on Rebuttal. DuPont’s tactic of including no
G&A benchmarks on Opening and then producing them after NS had filed Reply Evidence is
blatantly impermissible rebuttal, and these newly asserted benchmarks should be disregarded.
See SAC Procedures at 445-46; Xcel, STB Docket No. 42057 (served April 4, 2003) at 2.
Without this impermissible Rebuttal Evidence, DuPont’s staffing levels are unsupported and
must be rejected.

Regardless, DuPont’s benchmarks do not come close to justifying its paltry staffing. In
fact, some of these benchmarks plainly support NS’s staffing proposal—for example, DuPont’s
assertion that KCS “employed close to 50 IT personnel” would suggest that a railroad like the
DRR with five times the revenues and over three times the employees of KCS would need an IT
staff in the hundreds.”> DuPont Rebuttal Ex. III-D-1 at 51. NS conservatively proposed just 78.
See NS Reply III-D-162.

Moreover, the primary “benchmarks’ DuPont relied on—railroad contact lists from
decades-old editions of the Official Railway Guide—plainly do not represent the full G&A

staffing of real-world railroads. Railway Guide contact lists have never purported to represent a

% Compare AAR, RAILROAD FACTS (2011) at 73 (KCS had $1.016 billion in revenues and 2702
employees) with NS Reply Ex. III-A-1 & NS Reply III-D-152 (DRR has approximately
$5.6 billion in revenues and 8,808 employees).
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railroad’s full G&A staff, and DuPont presented no evidence that they do. DuPont’s approach is
the equivalent of counting individuals listed on the staff directory on the Board’s website and

concluding that the Board must have only 54 employees, when it actually has almost three times
that number.” A few of the most egregious flaws in DuPont’s Railway Guide “benchmarks”—

other than the fact that they are impermissible on Rebuttal—are listed below:

° DuPont’s Benchmarks Are Incomplete. The contact lists DuPont uses
as benchmarks plainly do not include full IT** or police staffs, % and in
many departments appear to only include management-level personnel.
Indeed, DuPont admits at one point that the Railway Guide does not
include clerks and assistants—ignoring the fact that on the immediately
prior page of its evidence DuPont implied that Railway Guide counts
represented full G&A staffing.”’

° DuPont’s Alleged Benchmarks Are Irreconcilable With Reported
Data. DuPont unwisely includes in its workpapers a 1994 Wage Form A
for the Chicago & North Western Company (“C&NW?”) that shows that
DuPont’s claimed Official Railway Guide “benchmark™ of C&NW
personnel is one-eighth the number of Group 100 and 200 employees the
railroad reported.

% Compare http://www.stb.dot.gov/stb/docs/Contacts/Key Contacts PP 9-12.pdf (staff directory
listing 54 STB employees) with STB 2011 Annual Report, at 70, available at
http://www.stb.dot.gov/stb/docs/AnnualReports/STB_FY2011 Annual Report.pdf (reporting
140 full-time-equivalent employees).

* For example, the Norfolk & Western Railway (“N&W”) contact list includes no IT personnel
at all save three “Management Information” employees. See DuPont Rebuttal WP “G&A
Staffing — small Class I carriers.pdf” at 6. C&NW’s IT listing for 1993 includes only six IT
employees, all of whom are Assistant Vice Presidents, and thus plainly have employees working
for them. See DuPont Rebuttal WP “C&NW G&A 1993.pdf” at 2.

% Not one of the Guide contact lists includes a complete police force. Only the Southern
Railway directory includes any police or security force beyond the top administrative personnel
and even this includes no personnel below the rank of captain. See DuPont Rebuttal WP “G&A
Staffing — small Class I carriers.pdf” at 13.

% For example, the 1993 C&NW directory does not include any personnel but Vice Presidents
and Assistant Vice Presidents for Human Resources, Government Affairs, Safety & Casualty
Prevention, Real Estate & Office Services, and Information Technology. See DuPont Rebuttal
WP “C&NW G&A 1993.pdf” at 2.

o Compare DuPont Rebuttal Ex. III-D-1 at 6, Table 3 (“The Guide does not show administrative
assistants and clerks.”) with id. at 5, Table 2 (using Guide counts for “comparison of DRR G&A
staffing with similar size Class I railroads”).

% Compare DuPont Rebuttal WP “C&NW 1994 Wage Form A&B.pdf.” (showing 543
employees in the “Executives, Officials & Staff Asst.” (Group 100) category and another 811
employees in the “Professional and Administrative” (Group 200) category) with DuPont Rebuttal
Ex. III-D-1 at 6, Table 3 (showing 165 employees in G&A C&NW in 1993). While some of the
Group 100 and 200 employees listed on C&NW’s 1994 Wage Forms may have been executives
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o DuPont Manipulated Its Benchmarks With Obvious Undercounts.
DuPont transparently manipulates its “benchmark™ numbers by refusing to
count scores of marketing employees listed in the Railway Guide.
° DuPont’s Own Expert Contradicts Its Benchmarks. Finally, DuPont’s
own expert contradicts DuPont’s reliance on the Railway Guide by

testifying about his recollections of C&NW G&A employees who are not
in the Railway Guide.'®

In short, DuPont’s late-filed, deeply flawed “benchmarks” are worthless for purposes of

determining appropriate staffing for the DRR.

2. DuPont’s Attempted Justifications for its Proposed Staffing Levels
Lack Merit.

DuPont continues to be unable to explain why its G&A workforce could be a small
fraction of the G&A workforces of real-world railroads and prior SARRs. NS’s Reply Evidence
thoroughly rebutted the theories DuPont advanced on Opening that the SARR could somehow
achieve enormous efficiencies through “technology” (which is no better than NS’s), by having a
non-union workforce (which has little effect on G&A requirements), by shifting G&A costs to
other carriers (which is expressly forbidden by Board precedent), and because it would be
privately held (which does not eliminate the need for the DRR to maintain robust financial and
regulatory reporting functions). See NS Reply III-D-60-73. DuPont’s Rebuttal has no answer
for NS’s arguments and instead trots out two new theories that supposedly allow reduced G&A
staffing fof the DRR. DuPont first claims that the DRR could have lower staffing because it
would be a “startup.” See, e.g., DuPont Rebuttal Ex. III-D-1 at 1, 27, 37. But the DRR begins

its existence as a full-scale operation; it cannot plan to “start small”” and then scale itself up over

and assistants from the operating department rather than G&A employees, neither that fact nor
the one-year time lag between the 1993 Guide and 1994 Wage Form can account for the gigantic
disparity between DuPont’s claimed “benchmark™ of non-operating employees and the actual
number of Group 100 and 200 employees that C&NW reported.

% See, e.g., DuPont Rebuttal WP “G&A Staffing — small Class I carriers.pdf” at 10 (omitting
approximately 50 Illinois Central Gulf Railroad (“ICG”) Sales and Customer Services Officers);
id. at 4 (excluding 75 C&NW sales and services employees).

100 ee, . g., DuPont Rebuttal Ex. III-D-1 at 43 (McDonald claims that C&NW had one claim
agent for each of its eight divisions—none of whom appear in the Official Railway Guide).
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time. From day one it will be a multi-billion dollar Class I railroad moving traffic and serving
customers in 20 states.

DuPont’s other new theory is that it will be more efficient than NS because NS has “extra
personnel from mergers and consolidations that were carried on for years.” Id. at 14. This
theory is both wrong and irrelevant. The modern NS—formed from the combination of the
Southern and the N&W—is over thirty years old, and NS’s last significant consolidation
transaction (Conrail) was nearly fifteen years ago. The notion that decades-old consolidations
continue to cause staffing inefficiencies is not credible, and DuPont offers no specific example of
this supposed merger-related inefficiency. But DuPont’s argument is also beside the point. In
every area where NS used its own staffing to benchmark DRR staffing, NS’s evidence
conservatively assumed that the DRR would be significantly more efficient than NS,'"" and NS’s
proposed G&A staffing for the DRR represents only half of NS’s real-world G&A staffing
levels, even after adjusting for revenue. In short, DuPont does not have any persuasive
explanation for how the DRR could serve its diverse, complex traffic group with a G&A staff

that is a small fraction of the G&A staffs of real-world railroads.

3. DuPont’s G&A Evidence is Based on Unrealistic Assumptions.

Most of the parties’ specific G&A disputes can be resolved in light of the basic principle
that “the assumptions used in the SAC analysis . . . must be realistic, i.e., consistent with the
underlying realities of real-world railroading.” WFA I at 15. DuPont’s absurdly low levels of
G&A staffing in the areas where some of the greatest differences between the parties remain are
achieved primarily through ignoring this principle in favor of unrealistic and unreasonable
assumptions. NS describes below some of the most significant unreasonable assumptions made

by DuPont and how they affect several departments of the DRR and issues in dispute.

101 See, e.g., NS Reply III-D-136 (scaling the workload of a typical claims agent to NS but
reducing the total claims agents necessary to be conservative); NS Reply III-D-141 (scaling
police to the real-world NS but reducing the total to be conservative).
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Executive. DuPont completely ignores NS’s well-documented evidence of the work of a
Class I railroad’s Executive Department—which included a discussion of the dozens of
employees at NS performing functions like public relations, corporate relations, and state and
government relations—in favor of the plainly false allegation that “all the daily and long term
corporate functions of the railroad” are handled solely by NS’s CEO. DuPont Rebuttal Ex. III-
D-1 at 18; see also NS Reply I1I-D-77-84; DuPont Rebuttal Ex. III-D-1 at 17. As NS
documented on Reply, the executive functions of a Class I railroad could not possibly be
performed by the DRR CEO with the assistance of only two employees. Rather, the Board
should accept NS’s proposed Executive staffing, which is half the size of the real-world NS.

Marketing and Customer Service. One of the widest gaps between the parties is in
marketing and customer service, because DuPont has relied on a series of misguided assumptions
to reduce its proposed DRR staff in these areas to patently inadequate levels.'” First, DuPont
assumes that basic marketing tasks for DRR traffic will be performed by other railroads. See
DuPont Rebuttal Ex. III-D-1 at 20-21 (“DRR’s high share of overhead traffic [i.e., crossover
traffic] greatly reduces the burden on the DRR’s Marketing & Customer Service department
relative to that borne by real-world railroads.”). As NS explained in Opening, the idea that the
DRR could reduce expenses by relying on the residual NS and third-party carriers to perform
marketing and customer service in its place is inconsistent with SAC theory and was directly
rejected by the Board in AEPCO 2011. See NS Reply III-D-70-71 & III-D-87. Second, DuPont
assumes it will have “fewer customers, rates and contracts to deal with” than the real-world NS.
See DuPont Rebuttal Ex. III-D-1 at 21. But the DRR is adopting NS’s real-world traffic, and
thus it will have the same amount of customers, rates, and contracts as NS has for that traffic.

Third, DuPont vaguely asserts that “Class I railroads have simplified the entire rate making

'92 DuPont wrongly claims that NS has proposed a “range” of Marketing and Customer Service
Department Staff of 202 to 206. See DuPont Rebuttal Ex. III-D-1 at 20. NS proposed 206
employees. The difference in numbers is that one figure excludes the Vice President and
Administrative Assistants assigned to the Department.
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process” in an automated manner that reduces the need for marketing employees. Id. But that
cannot explain why the DRR would have a vastly smaller marketing department than NS and the
other Class I railroads that already have implemented such automations.'®

Finance and Accounting. The parties’ dispute over DRR accounting staff is primarily
driven by differences about revenue accounting staff. NS’s Reply showed that DuPont cannot
rely on RMI software to replace human operators, in part because RMI cannot automatically rate
every waybill. DuPont quibbles that the approximately 10% of waybills that cannot be
automatically rated by RMI might not qualify as “errors.” But it does not matter whether these
waybills are “errors” or not, what matters is that when a waybill cannot be automatically rated by
the RMI software, human staff would be required to manually intervene. See NS Reply III-D-
113; DuPont Rebuttal Ex. III-D-1 at 29-30. DuPont’s claim that a skeleton revenue accounting
staff could manage this function for a railroad with revenues approaching $6 billion is ridiculous.

Law and Administration. Much of the staffing difference in this area stems from
police. DuPont’s claim that the DRR could rely on local police or its untrained operating work
force to handle security situations implicitly admits that DuPont’s proposed DRR police force is
insufficient to provide security itself. See DuPont Rebuttal Ex. III-D-1 at 45 to 46. But the DRR
will have responsibility for transporting high-value freight and much highly hazardous cargo.
Given the potential for loss and the safety and security risks involved in handling that selected
traffic, it is not reasonable to think that the DRR would simply “coordinate with the local police

should an incident occur.” DuPont misapprehends the most valuable role of railroad police—to

19 DuPont incorrectly asserts that NS does not have an Intermodal Planning and Yield
Management function. See DuPont Rebuttal Ex. III-D-1 at 26. But NS’s workpapers plainly
show that it has staff to perform this real-world, critical function. See NS Reply WP “NS
Organizational Chart.pdf” at 144. As NS explained in its Reply Evidence, the Planning and
Yield Management Group is responsible for planning functions related to revenue and asset
management, including equipment for Intermodal and Automotive traffic. See NS Reply III-D-

93-94.
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provide security to prevent incidents from occurring in the first place.'® No real world railroad
operates as DuPont proposes.

DuPont makes equally unreasonable staffing assumptions in the Administration area by
attempting to shift responsibilities to unidentified “contractors” (whose compensation DuPont
neglects to account for). For example, DuPont says that it can “outsource” claims investigations
to a “third party” on an “‘as needed’ basis,” that “outside assistance would be more economical”
than in-house staff for environmental work, and that it can use an “outside recruiter” for
executive-level positions. DuPont Rebuttal Ex. ITII-D-1 at 43, 48—49. But nowhere does it
provide for the costs of this “outside assistance.”

Outside Counsel Spending. DuPont’s Rebuttal formula for outside counsel spending
deflates the cost of such spending on the theory that all “internal and outside counsel for the
DRR likely will reside in Roanoke, VA.” DuPont Rebuttal Ex. III-D-1 at 40. Even setting aside
the fact that DuPont improperly introduced this “Roanoke discount” on Rebuttal after failing to
provide any support for its outsourcing figures on Opening, applying such a geography-specific
discount makes little sense for a SARR that will need legal representation in all of the 20 states it
traverses.

Executive Compensation. NS demonstrated in its Reply Evidence that stock awards to
executives are now included as expenses by railroads, and thus that such stock compensation
should be included when considering what the DRR would have to pay to offer competitive
executive compensation. See NS Reply III-D-163-170. DuPont essentially concedes the point
on Rebuttal, but nevertheless claims that it can offer below-market compensation because the
DRR would be a “startup” offering the prospect of greater pay in the future. DuPont Rebuttal

Ex. III-D-1 at 56. But it deeply distorts the SAC test for DuPont to assume that the DRR would

194 Furthermore, DuPont claims that the DRR would realize the benefits of NS’s police force by
using NS’s loss and damage ratio to estimate those costs for the SARR. It would distort the SAC
test to allow the DRR to slash security spending while still basing loss and damage expenses on a
railroad that reduces those losses by funding an adequate police force.
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pay below-market compensation for the SAC analysis period and then increase executive
compensation at some point in the distant future.'® Similarly, DuPont’s unsupported assertion
that its proposed outside director salary “will suffice” cannot stand against evidence that
comparable director salaries at real-world railroads are more than four times higher than
DuPont’s proposal. DuPont Rebuttal Ex. ITII-D-1 at 56; see NS Reply III-D-171-172.

Attrition. DuPont ignores NS’s calculation of a real-world attrition rate in favor of an
absurdly low and unreasonable attrition rate of 1.8%—which logically requires that only one out
of every 55 DRR employees would leave their job each year (and thus an absurdly unrealistic
average tenure of 55 years). See DuPont Rebuttal Ex. III-D-1 at 66. As NS explained in its
Reply Evidence, the number DuPont relied upon is actually the quit rate of a particular union and
not a realistic indicator of overall attrition. See NS Reply III-D-153.

RMI Implementation. DuPont proposes an unsupported RMI implementation expense

of $750,000. In its Reply Evidence, {{

}}. See NS Reply III-D-173-174. Despite NS’s evidence, DuPont
on Rebuttal proposed $4.5 million, ignoring { { }} and providing no support
for its invented amount. See DuPont Rebuttal Ex. III-D-1 at 59.

In short, NS has presented thorough, detailed, and well supported G&A evidence and
demonstrated why DuPont’s proposals are flawed and unsupported. DuPont’s attempt on
Rebuttal to use new benchmarks and make other, unsupported claims, assumptions, and

arguments should be rejected by the Board.
C. NS’s Maintenance of Way Evidence Should Be Accepted.

DuPont’s maintenance of way (“MOW?) evidence proposes MOW staffing and spending

levels dramatically below those of real-world railroads and far below the levels approved by the

195 And DuPont’s assertion that a “startup” would not need to offer stock awards and other
incentives (or their comparable value) is completely contradicted by real-world startups, where
stock options are a major component in competitive compensation packages necessary to draw
experienced executives to new companies.
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Board in prior SAC cases. But DuPont has presented no evidence from which the Board could
conclude that the DuPont MOW plan would be sufficient to maintain the DRR or that the
Board’s prior SAC decisions on MOW staffing were wrong. In contrast, NS’s MOW evidence is
reasonable, well-supported, and consistent with Board precedent. The Board should accept it as

the best evidence of record.

1. DuPont has not Justified MOW Staffing and Expenses that are
Dramatically Lower than the Levels Accepted in Prior SAC Cases.

While DuPont substantially altered its attempted justification for its MOW evidence
between its Opening and Rebuttal, that alteration cannot rescue its evidence. On Opening,
DuPont asserted that its MOW plan for the DRR should be accepted because it was “consistent
with” the Board’s approach in past SAC cases. See, e.g., DuPont Opening I-70, III-D-22. NS’s
Reply proved that assertion simply is not true. DuPont actually proposed MOW staffing vastly
lower on a track-mile basis than the Board has ever accepted. See, e.g., NS Reply III-D-199 &

Table II1-D-50.
Figure 3
Comparison of DuPont and NS MOW Staffing Proposals to Recent SAC Cases
Track Miles Per MOW Employee106

12

10

8

6

4

EESSEE S
0

AEPCO WFA EP Otter Xcel DuPont

2011 Texas Tail Proposal Proposal
For DRR For DRR

19 Source: NS Reply III-D-199 & Table I1I-D-50.
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To take a few examples, on a track mile-to-MOW-employee basis DuPont’s proposed
MOW staffing is 57% the size of the MOW staff in AEPCO 2011, only 38% the size of the
MOW staff in WFA, and just 33% the size of the MOW staffs in AEP Texas and Otter Tail. Id.

Faced with this evidence, DuPont’s Rebuttal abandoned its false claim of consistency
with past cases and instead claimed that the DRR’s MOW workforce could be vastly more
efficient than those of past SARRs because the DRR is larger than previous SARRs. DuPont
Rebuttal Ex. ITII-D-2 at 10. But the only support DuPont provided for this conclusion is two
anecdotes of the supposed staffing efficiencies it realized from designing a larger SARR, each of
which falls apart on examination. DuPont first claimed that the DRR’s size allowed it to have
bigger-than-typical smoothing districts, but in fact DuPont’s proposed smoothing districts are not
any larger than the districts from recent SARRs.'” And DuPont’s other claim that the DRR’s
larger size allowed it to have more efficient divisional management is nonsense, for DuPont

provided no staffing at the divisional management level. Indeed, no recent SAC case has

included MOW divisional management, because the DRR is the first SARR large enough to
require divisions.

Unable to advance any persuasive explanation for its massive cuts to MOW expenses,
DuPont spent much of its Rebuttal accusing NS of presenting unreasonably high MOW
expenses. First, DuPont accused NS of failing to account for the lower maintenance needs of
newly built infrastructure. The glaring problem with this theory is that NS’s evidence is
consistent with—and in many ways more conservative than—staffing levels adopted by the
Board in previous SAC cases. See NS Reply III-D-199 & Table III-D-50. The MOW staffs for

those SARRs were designed for newly built railroads, too. The Board was not “gold-plating”

197 Compare DuPont Rebuttal Ex. III-D-2 at 10 (claiming that DRR achieved efficiency by
proposing 400-mile smoothing crew districts as opposed to smaller districts of “250 or 300
miles” necessary in earlier cases “due to the odd length of the system”); with AEPCO 2011 at
70-71 (smoothing districts averaged 475 miles); WFA I at 59 (accepting a total of four surfacing
crew members for a 391-mile SARR).
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MOW staffing in these past cases—rather, it was simply recognizing that even a newly
constructed SARR must provide sufficient staffing for its basic maintenance needs from Day 1.

Moreover, as NS explained on Reply and as the Board has repeatedly recognized, newly
built track does not obviate the need for maintenance. Even brand-new railroads need significant
maintenance from the outset because of the wear and tear of current operation. For example, in
Otter Tail the Board rejected the argument that a SARR “could get by with a smaller MOW
force because it would be a newer system and would therefore experience fewer maintenance
problems,” holding that the complainant had failed “to quantify the impact” of new construction
on MOW needs. Otter Tail at C-20-21.'" Here, too, DuPont has done nothing to quantify the
supposed savings that the DRR would realize from being a newly-built railroad.'”

Second, DuPont’s claim that MOW expenses should be reduced because the SARR “has
a 10 year life” betrays a basic misunderstanding of SAC theory. DuPont Rebuttal Ex III-D-2 at
7. The SARR is operated as a going concern, and it would defeat the purpose of the SAC test if
DuPont could posit that the DRR would perform minimal maintenance for the first ten years and
defer other maintenance to the future. This “going concern” principle is built into the Board’s
DCEF analysis, which assumes that the SARR will exist in perpetuity. See, e.g., AEPCO 2011 at
134."° Indeed, DuPont’s theory that the DRR can skimp on maintenance for ten years and then
presumably “catch up” in the future is an impermissible cross-subsidy, for it assumes that future

DRR shippers would bear the cost of the maintenance deferred during the SAC analysis period.

198 See, e.g., AEPCO 2011 at 66 (recognizing that “substantial welding work would be required
from the outset” of a newly-built SARR); AEP Texas at 71 (“We cannot simply assume . . . that
only minimal repairs would be required throughout the entire SAC analysis period”).

i anything, the fact that the DRR will be a newly built startup would likely cause more
maintenance expense as the track structure settles and as the newly hired workforce acclimates
itself to the DRR’s territories. Although each of these factors would result in the DRR incurring
more than the normalized expenditure levels in the early years of its operation, the SARR is not
penalized for these real-world added startup costs.

10 Because the DCF assumes that the SARR will exist in perpetuity, both the annual capital
recovery pattern and the development of related operating expenses are normalized over the
expected life of the SARR’s assets.
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Third, DuPont’s claims that NS’s MOW plan was designed to replicate NS’s own
staffing—or even that NS’s MOW plan exceeded current NS staffing in favor of replicating “the
staffing levels of the Southern Railway of the 1970s”—are demonstrably false. DuPont Rebuttal
Ex. III-D-2 at 1-2. The NS MOW experts did not base their MOW plan for the DRR on NS’s
staffing. On the contrary, they conservatively assumed that the DRR’s MOW workforce would
be far more efficient than NS’s own MOW workforce. While NS currently employs
approximately one MOW employee for every 3.27 track-miles it maintains, the NS MOW
experts assumed that the DRR could maintain its lines with approximately one employee for
every five track miles. Put differently, the NS MOW experts assumed that DRR MOW

personnel would be 33% more efficient than equivalent NS MOW personnel.

Table 4
Comparison of Reply MOW Workforce for DRR and NS Actual Workforce
NS Reply Proposal for DRR NS Actuals
Track Miles'"! 10,639 20,750
MOW Staffing' "> 2,133 6,341
Track Miles Per MOW Employee 4.99 3.27

In short, DuPont has failed to justify its extraordinarily low level of MOW expenditures,
and its accusations that NS overstaffed the SARR are conclusively disproven by the fact that
NS’s MOW plan is consistent with past Board precedent and assumes significant efficiencies

over the real-world NS.'"3

" Track mile counts in Table 4 exclude yard tracks, as the Board did in WFA I. The source for
the DRR mileage figures is NS Reply III-B-10; the source for the NS figures is NS’s Annual R-1
Report for 2012 at 85.

"2 See NS Reply III-D-199 for DRR staffing count. The NS MOW staff count is the number of
Group 300 (Maintenance of Way & Structures) employees listed in the 2012 NS Wage Form A.
Table 4 understates NS’s actual MOW workforce, because the Group 300 count does not include
NS’s MOW executives, managers, and officers; under STB rules those are Group 100
employees. See 49 C.F.R. § 1245.5. As a result, the gap between NS’s actual MOW staffing
and the DRR MOW staffing proposed in NS’s Reply is even larger than shown by Table 4.

'3 One of the areas in which DuPont alleges inefficient NS staffing is bridge tenders, whom
DuPont claims are unnecessary because the DRR “would provide for remote control of such
bridges.” DuPont Rebuttal Ex. III-D-2 at 33. But DuPont provided no costs for constructing or
maintaining the remote control capability of movable bridges, and its assertion that it provided
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2 DuPont’s MOW Evidence Ignored Both Board Precedent and NS’s
Reply Evidence.

While space does not permit a full discussion of the many disputed MOW issues in this
case, below NS briefly addresses two areas that drive much of the difference between the parties’
positions: (1) DuPont’s repeated departures from Board precedent; and (2) DuPont’s refusal or
inability to acknowledge or respond to detailed NS Reply Evidence.

DuPont Repeatedly Ignored Board Precedent. One of the reasons that DuPont’s
evidence is so inconsistent with overall MOW staffing and spending levels approved by the
Board is that DuPont disregarded Board precedent in multiple MOW areas in an effort to make
the math work. Litigants are free to propose different MOW staffing levels than those the Board
has accepted in previous SAC cases, or to posit previously unrecognized reasons for improved
SARR efficiencies. But litigants have to do so with actual, documented evidence—not mere
assertions that the Board’s previous decisions were wrong.''* Here, DuPont advocated for sharp
departures from prior Board decisions without either acknowledging those departures or
providing evidence to support them.

For example, DuPont claimed that the DRR’s Roadmaster districts could be vastly larger
than anything the Board has previously accepted as reasonable, but did not explain how its
SARR could be more efficient than past SARRs. In AEPCO 2011 the Board rejected a
complainant’s claim that Roadmaster districts of 166.5 track miles were “wasteful” and accepted
the railroad’s evidence that districts of that size were reasonable. See AEPCO 2011 at 66-67.
DuPont’s response to that decision was to propose districts even larger than the complainant

proposed in AEPCO 2011, including obviously infeasible districts of 582 and 348 track miles.'"

for remote control on Opening is a fiction. Because DuPont has not accounted for the costs of
operating movable bridges by remote control, bridge tenders are necessary. See McCarty Farms,
2 S.T.B., at 498 (including 48 bridge tenders in MOW staffing for SARR with 11 movable
bridges).

114 See SAC Procedures, 5 S.T.B. at 446 (“[T]he parties to SAC cases are cautioned not to
attempt to relitigate issues that have been resolved in prior cases. Unless new evidence or
different arguments are presented, we will adhere to precedent established in prior cases.”).

115 See NS Reply WP “Text Analysis of DuPont Track Workforce” at [ 8 (DuPont Roadmaster
Territory 11 contains 581.75 main track miles, one main yard, and three other yards); id. at | 9
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But like the complainant in AEPCO 2011, DuPont has provided “no evidentiary support for
larger Roadmaster districts,” and as such its evidence must be rejected. Id. 116

In many other areas, DuPont proposed MOW staffing and spending completely at odds
with past Board decisions, without any effort to distinguish or even acknowledge that contrary
precedent. For example, the Board has recognized in past cases that signal technicians are

"7 that SARRs need to have engineering and

necessary complements to signal maintainers,
construction personnel,1 ' and that increasing the number of Roadmasters requires increasing the
number of other employees of Roadmaster teams' '°—all conclusions directly contrary to
DuPont’s assertions that the DRR would need no signals technicians or engineering personnel
and that it was inappropriate for NS to size Roadmaster crews in a way consistent with the
number of Roadmasters. DuPont similarly ignored Board precedents when calculating

contracting costs, whether those precedents relate to the appropriate way to capitalize costs,'?°

the prohibition against complainants assuming that maintenance could be deferred until after the

(DuPont Roadmaster Territory 18 contains 348.55 miles of main track, one major yard, and four
other yards). DuPont’s Rebuttal did not alter the size of any of its Roadmaster territories.

8 DuPont’s only attempt to fill this evidentiary gap is an anecdote it offers on Rebuttal about an
NS track crew that supposedly maintains a district consistent with the districts DuPont proposes
for the DRR. But this anecdote is both improper Rebuttal and blatantly untrue. Specifically,
DuPont claimed on Rebuttal that its MOW expert “is familiar with an NS track crew based at
Savannah, GA [that operates as a] four-man crew cover[ing] approximately 125 mainline track
miles.” DuPont Rebuttal Ex. III-D-2 at 19. But in fact NS’s Savannah track maintenance is
supported by a 7 man track roster that maintains a territory of just 68.2 main line miles. (While
DuPont’s decision to wait until Rebuttal to raise its false claim prevented NS from including
documentation of these facts in its Reply Evidence, NS will provide such documentation if the
Board requests.)

"7 See AEPCO 2011 at 73.

'8 See CSXT/Duke, 7 S.T.B. at 469; NS/Duke, 7 S.T.B. at 66; McCarty Farms, 2 S.T.B. at 496.
"9 The Board has long accepted the logical point that larger numbers of Roadmasters require
correspondingly larger numbers of Roadmaster team members like roadway machine operators
and roadway equipment mechanics. See, e.g., AEPCO 2011 at 70.

120 For example, DuPont’s position that rail grinding costs should be capitalized is contrary to
both Board precedent and NS practices. See AEPCO 2011 at77; WFA I at 71; NS Reply III-D-
250 n.463. And DuPont’s claims about “NS’s accounting position” on rail grinding
capitalization completely ignore the evidence NS submitted on Reply about its actual accounting
treatment of rail grinding. See NS Reply WP “Rail Grinding SEC Letter.pdf.”
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SAC analysis period,'*' or the basic rule that a complainant is not permitted to change positions

on rebuttal.'??

DuPont Ignored NS’s Detailed Evidence. NS’s MOW experts supported their opinions
with several detailed studies of MOW expenses, including special studies on welding
requirements123 and on the average number of AAR units that could be maintained by a signal
maintainer.'* Rather than attempt to dispute these studies, DuPont pretended they did not
exist—inexplicably claiming that NS’s welding evidence was “unsupported opinion” and
refusing to acknowledge NS’s AAR signal unit study. See DuPont Rebuttal Ex. III-D-2 at 24,
28-29. DuPont’s evidence on MOW contracting costs is plagued by similar flaws. It offers no
meaningful response to NS’s evidence that DuPont’s evidence of MOW contracting costs
misread NS discovery documents'* and otherwise relied on incomplete or erroneous data.'?®

In the same vein, DuPont includes a lengthy single-spaced “appendix’ primarily
dedicated to repeating the mantra that each MOW position proposed by the NS MOW experts
“was not justified by NS, nor substantiated with supporting evidence.” DuPont Rebuttal Ex. III-
D-2, Appendix A at 3. But DuPont cannot wish away the detailed support for NS’s MOW

127

evidence by pretending that it does not exist. ~* Indeed, as the party proposing a dramatic

121 See, e.g., DuPont Rebuttal Ex. III-D-2 at 45 (claiming that DRR could defer shoulder ballast
cleaning until after SAC analysis period).

122 Eor example, DuPont’s suggestion on Rebuttal that the DRR might not need to clean its yards
annually cannot be squared with its proposal for annual yard cleaning on Opening. See DuPont
Rebuttal Ex. III-D-2 at 40.

123 See NS Reply I11-D-217-218.

124 See id. at TI-D-227-228 & NS Reply WP “Signal Maintainer Productivity.xIsx.”

125 See NS Reply I1I-D-248 (showing that DuPont calculations of rail grinding contractor costs
were based on out-of-pocket NS equipment expenses and did not include any labor costs).

126 For example, DuPont’s vegetation control expenses underestimated NS’s expenses by
including miles that NS does not maintain in the calculations; its yard cleaning expenses were
disproven by a more detailed estimate from the very company DuPont cites for its own expense
calculations; and its derailment expenses were predicated on use of a demonstrably incomplete
data set. See NS Reply III-D-251-253; id. at III-D-260-262.

127 The “justification” and “substantiation” that DuPont falsely claims was not provided by NS in
fact was set forth in great detail in NS’s Reply Evidence III-D-202-244 and in NS Reply
workpaper “MOW Position Descriptions.pdf.”
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departure for Board precedent, it is DuPont’s burden to show why its extraordinarily thin MOW
staffing is superior evidence to a well-documented NS plan that is consistent with prior Board
precedent. DuPont has not even begun to meet that burden, and as a result the Board should

accept NS’s Reply Evidence on MOW expenses as the best evidence of record.

D. NS’s Fringe Benefits Evidence Should Be Accepted.

While both NS and DuPont agree that it is appropriate to estimate DRR fringe benefit
expenses by using an average ratio of fringe benefits to total wages paid “to all railroad operating

»128 only NS actually followed this approach.

personnel in the states in which the DRR operates,
Rather than relying on the fringe benefits ratio of carriers in the geographic region of the DRR,
DuPont instead relied upon a “national average” of the fringe benefit ratios of all the Class I
railroads for the year 2009. Nevertheless, as NS demonstrated on Reply, DuPont’s proposed
fringe benefit ratio of 37.5% is lower than the fringe benefits ratios of all but one of the Class I
railroads for that year and is irreconcilable with other data reported by the AAR. See NS Reply
[II-D-42-44 & Tables III-D-9 & 10. In addition to being factually inaccurate, DuPont’s
proposed fringe benefit ratio inappropriately cherry-picks a single year of data from the low
point of the recession. NS’s Reply Evidence corrects these errors by applying the average fringe
benefit ratios of NS and CSXT—the two Class I railroads in the geographic area of the DRR—
for the years 2009 through 2011, which results in a fringe benefit ratio of 49.2%. See id. at 11I-
D-46.

DuPont’s Rebuttal offers no defense of the flawed number it presented on Opening and
no explanation for the glaring mathematical error described in NS’s Reply. Instead, DuPont
chooses to attack NS’s proposed number with two meritless arguments. First, DuPont objects to
NS’s inclusion of CSXT in its average. But a NS/CSXT average ensures a DRR ratio based on

railroads with similar geography to the DRR—an approach that is consistent both with Board

precedent and with DuPont’s purported desire to develop a fringe benefit ratio based on “the

128 DuPont Opening I1I-D-11 (emphasis added).
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states in which the DRR operates.'®’ Indeed, a geographically-based approach is reasonable
because both the cost of benefits and employee expectations about benefit packages can vary by
region. Benefits for New Yorkers and benefits for Montanans do not cost the same.

Second, DuPont claims that NS should have only used 2009 fringe benefit data as
opposed to a multi-year average. But “use of multi-year average is superior to using just a single

130 harticularly when the single year DuPont proposes to use is the extraordinary

year of data,
recession year of 2009. Among other things, the economic turmoil of 2009 likely affected
employee 401(k) contribution rates, which in turn would affect railroad 401(k) matching
expenses. Averaging the unusual 2009 year with more typical years smooths out any
irregularities and provides a better guide as to what the DRR would actually have to spend on
fringe benefits over the 10-year SAC analysis period. And DuPont’s claim that NS’s approach
represents “a double-count of expenses” is nonsense, for NS is not averaging the total costs of
benefits; it is averaging the relative percentages of benefits to wages. Using a more accurate
view of average fringe benefit expenses does not “double-count” anything; it simply precludes
DuPont from using an unusually low fringe benefit ratio to depress DRR operating expenses for
the entire SAC analysis period.

Even if DuPont were correct, however, that a single-year snapshot is preferable to a
multi-year average and that NS alone should be used in the calculations, NS’s fringe benefit ratio
for 2009 of 43.7% is well above DuPont’s proposed ratio for the DRR. Thus, the fact remains
that DuPont’s proposed fringe benefit ratio is not supported by any data. And DuPont’s last-
ditch effort to justify its number by cherry-picking single-year BNSF and KCS fringe benefit

ratios must be rejected. DuPont has presented no evidence that these western railroads are better

proxies for DRR fringe benefit expenses than the eastern railroads. Indeed, having argued on

122 DuPont Opening ITI-D-11; see also WFA I at 66 (basing SARR fringe benefit ratio on ratio
for all railroad employees in the state in which the SARR was located).

139 WFA I at 55; see also West Texas, 1 S.T.B. at 713 (“Using data for a single year increases the
risk that the single period is aberrational.”).
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Opening for using a fringe benefit ratio based on the states in which the DRR operates, DuPont
cannot switch tactics on Rebuttal and justify its calculations by pointing to railroads that operate
in entirely different parts of the country. See SAC Procedures, 5 S.T.B. at 446. In sum, NS’s
fringe benefit ratio of 49.2% is the only proposal that follows the approach agreed on by the

parties and is the best evidence of record in this case.

E. NS’s Evidence on Leased Facility Payments Should Be Accepted.

NS’s Reply made multiple corrections to DuPont’s calculations of what it would cost the
DRR to operate on segments it does not wholly own. See NS Reply III-C-143-147; III-D-268—
275; NS Reply Exhibit III-C-6. While DuPont adopted nearly all of NS’s changes on Rebuttal, it
continues to calculate inappropriately the cost of DRR operations in Conrail Shared Asset Areas
(“SAAs”). NS’s Reply showed that the trackage rights agreement that DuPont used on Opening

to estimate the costs of DRR operations in SAAs was not even a Conrail agreement, and NS

proposed a different approach based on allocating the DRR 24% of NS’s real-world payments to
Conrail—a percentage that matched the percentage of NS SAA carloads that DuPont selected.
See NS Reply Exhibit III-C-6 at 13; NS Reply III-D-271-272. In its Rebuttal DuPont adopts
NS’s approach of using real-world NS payments to Conrail, but claims that the DRR portion
should be allocated on the basis of route miles, not carloads. NS’s carload approach is superior

to DuPont’s route-mile approach { {

}} NS’s
approach also better accounts for the fact that the DRR would use some of the highest density
segments in the SAAs. The Board should accept NS’s evidence on this and all other remaining

disputes relating to payments for leased facilities.

F. NS’s Multi-Year Insurance Average is a Better Guide to Realistic DRR
Insurance Costs than DuPont’s Cherry-Picked Single Year Number.

The parties’ dispute as to insurance, and as to other issues like bad debt and travel
expenses, centers on whether multi-year or single-year 2009 averages are better for modeling the

DRR’s expenses. NS consistently used multi-year averages to calculate expenses instead of a
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single year’s numbers, an approach that is especially appropriate in this case because 2009 was
the low point of the recent economic recession. See, e.g., NS Reply III-D-278 (using a multi-
year average of insurance costs to avoid overstating any variables affecting a particular year).131
NS did so because of the Board’s preference for this approach. See WFA I at 55; AEP Texas at
107.

In comparison, DuPont’s approach is entirely result-oriented. DuPont feigns outrage
when NS proposes the use of multi-year averages, but DuPont itself uses multi-year averages
when it likes the results. For example, DuPont embraced multi-year averages when calculating
bad debt and external audit expenses because such averages produced lower expenses than 2009-
only numbers. DuPont Rebuttal Ex. III-D-1 at 64-65, 69-70. Such a transparently outcome-
driven approach should be rejected, and the Board should adopt NS’s consistent approach of

using multi-year averages as the best evidence for estimating DRR insurance costs, as well as

other expenses such as fringe benefits, bad debt, and travel expenses.

G. NS’s Ad Valorem Tax Approach Properly Accounts for the Income Value of
a Highly Efficient SARR.

NS’s Reply Evidence showed that DuPont’s approach of assigning the DRR a portion of
NS’s ad valorem taxes on a strict route-mile basis significantly understates the ad valorem taxes
that would be actually assessed upon an optimally efficient SARR with a high income value. See
NS Reply III-D-279-287. NS demonstrated both that most of the DRR states assess ad valorem
taxes through a “unit value” approach and that a railroad’s income value is the primary factor
considered by these “unit value” states. See id. I1I-D-279-285. And NS set forth a simple,
conservative approach by which the Board could estimate the ad valorem taxes the DRR would
pay in “unit value” states. See id. III-D-286-287.

In its Rebuttal, DuPont did not dispute NS’s evidence that most states would assess

ad valorem taxes on the DRR based on its income value, and DuPont offered no substantive

11 See also NS Reply III-D-45 (averaging fringe benefit ratios to avoid single year
irregularities); NS Reply III-D-187 (applying a multi-year average of a third-party travel cost
benchmark to avoid skewed results due to the recessionary year of 2009).
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defense of its ad valorem approach except that it had been used by the Board before. Instead,
DuPont primarily claims that NS’s approach is “[i]ntuitively . . . suspect” because NS’s evidence
that the DRR would have a higher income valuation than NS is supposedly at odds with NS’s
evidence that the DRR’s revenues would not exceed its operating expenses and capital
requirements in the SAC analysis. DuPont Rebuttal III-D-66. But DuPont’s “intuition” ignores
the fact that a unit value analysis and a SAC analysis are measuring different things. While unit
value states typically assess ad valorem taxes based on a railroad’s net operating income alone, a
SAC analysis measures not just gross profits, but also whether the railroad is earning a
reasonable return. Thus there is nothing at all “suspect’ about a railroad with operating income
that makes it profitable for taxation purposes but that does not provide an adequate return to

investors.'*?

Indeed, “intuition” provides strong evidence that DuPont’s approach is wrong. DuPont
claims that the DRR would be an extraordinarily profitable railroad—one that would claim 74%
of NS’s revenues with only a small fraction of NS’s operating expenses—but that it would pay
just 61% of the ad valorem taxes that NS paid in 2009.'% Tn contrast, NS assumed that the DRR
would operate at optimal (but realistic) efficiency, giving it a relatively higher income value than
NS, but that the DRR would still pay less in ad valorem taxes than NS paid in the DRR States.
NS’s approach is a better approximation for the taxes that a least-cost, most-efficient DRR would
pay in the real world in states that use railroad income value to assess property taxes, and the

Board should adopt NS’s ad valorem taxation evidence.'**

132 NS paid substantial ad valorem taxes in 2009 despite being found to be revenue inadequate
for that year. See Railroad Revenue Adequacy, 2009 Determination, STB Ex Parte No. 552
(Sub-No. 14) (Nov. 10, 2010).

133 While NS paid {{ }} in ad valorem taxes in the 20 DRR states in 2009, DuPont
claims that the DRR would pay just $56,874,229. See DuPont Rebuttal WP “DRR Ad Valorem
Tax_Rebuttal xIsx.”

134 DuPont also raises two technical complaints about NS’s unit value calculations, neither of
which has merit. First, DuPont quibbles that NS’s unit value methodology is flawed because it
uses an NROI number for NS that reflects the impact of taxes and deferred income tax but does
not use an NROI for the DRR that accounts for those potential impacts. See DuPont Rebuttal III-
D-67. But DuPont’s alleged mismatch would have little effect, for the DRR would have no
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IV.  NS’S EVIDENCE ON DRR REVENUES AND VOLUMES SHOULD
BE ACCEPTED.

Although on Rebuttal DuPont reduced its claimed DRR revenues by $796 million, it
continues to overstate those revenues by approximately $1 billion. NS’s revenue evidence
should be adopted because it is more accurate, more consistent with Board precedent, and better
supported.

A. The Board’s Original ATC Formula is the Best and Most Appropriate

Method for Allocating Cross-Over Revenues and Should be Applied in

this Case.

i The ATC Rule Adopted in Major Issues Achieves the Board’s
Goals and Allocates Cross-Over Revenues in a Manner that is

More Consistent with SAC Principles than the Modified Approach
Advocated by DuPont.

The Board should apply the Average Total Cost (“ATC”) rule it adopted in the Major
Issues rulemaking to allocate cross-over traffic revenues in this case and should reject DuPont’s
effort to apply an amended revenue allocation approach that the Board experimented with in the
Western Fuels case (the so-called “Modified ATC” approach). As a matter of law, original ATC
is the only valid cross-over traffic revenue allocation methodology, adopted in a notice-and-
comment rulemaking and judicially affirmed. See NS Reply III-A-85-86. In fact, original ATC
has been the only valid method of allocating cross-over traffic revenue at all times relevant to
DuPont’s development of its case. See NS Reply III-A-86-90. The Modified ATC approach the
Board applied in Western Fuels was an unsound ad hoc rule amendment and change in policy
that was rejected by the D.C. Circuit. See BNSF Ry. Co. v. Surface Transp. Bd., 604 F.3d 602

(D.C. Cir. 2010) NS was not a party to that case, had no opportunity to comment on the Board’s

income tax liability for the first three years of its operations. See NS Reply Ex. III-H-1 at 12.
And even if the Board chose to use an NROI for NS that did not incorporate the effect of taxes, it
could do so using the income valuation spreadsheet model provided in NS’s workpapers.
Second, DuPont complains about NS’s supposed “use of the STB’s cost of capital” in its
calculations. See DuPont Rebuttal III-D-67. This is a pure red herring, for the STB’s cost of
capital is not a factor in NS’s unit value modifier. While NS’s workpaper included references to
the cost of capital to help illustrate the valuation concept, those cells do not affect the unit value
calculations. See NS Reply WP “DRR Ad Valorem Tax_Reply.xIsx,” Tab “Modifer_Reply,”
Cells C17 and C24.
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proposed modification to the ATC methodology, and is not bound in this case by case-specific
adjustments made on an ad hoc basis in the Western Fuels case.'”

As a matter of sound policy and economics, original ATC is logical, fair, and more
consistent with SAC principles, including the Board’s express intent in adopting a cross-over
revenue allocation. See NS Reply III-A-116-122. As the Board has explained, “the goal in
allocating revenue from cross-over traffic should be to ensure that a truncated SAC analysis
using cross-over traffic will approximate the outcome of a full SAC analysis, which provides
origin-to-destination service for the entire traffic group.” Major Issues at 24. In order to
accomplish that goal, the Board adopted a revenue allocation method—ATC—whose stated
purpose was to allocate cross-over revenues “in proportion to the average total cost of the
movement on— and off-SARR” Major Issues at 26; see id at 31 (ATC “meets the Board’s stated
goals of reflecting, to the extent practicable, the carrier’s relative average costs of providing
service over the two segments.”). Allocating more cross-over revenues to the high density
segment than its proportion of the average total cost of the full movement would defeat the goal
of cross-over traffic revenue allocation and introduce bias to the SAC analysis.

The concern that led the Board to apply a revised version of ATC in the Western Fuels
case—that in some circumstances ATC may allocate to the SARR revenues that do not cover the
incumbent’s variable costs on certain segments—is not consistent with the principles and
policies animating its cross-over traffic revenue allocation rules. See generally id. at 24-26, 31—
36; NS Reply III-A-106-108. A SAC complainant possesses full control over the design of its
SARR, and sole discretion to select whatever traffic it desires. A complainant that, like DuPont,
selects cross-over traffic pairing a high density on-SARR segment with a low-density off-SARR

segment does so with its eyes open. See NS Reply III-A-116—-117. Indeed, the reason a

135 Moreover, because “Modified ATC” sought to amend in an individual adjudication a
legislative rule adopted in notice-and-comment rulemaking, the attempted amendment violates
the Administrative Procedure Act (“APA”) and therefore is invalid and unenforceable. See NS
Reply III-A-90-115. The Board’s failure to conduct the notice-and-comment rulemaking
required to amend its ATC rule renders “Modified ATC” invalid.
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complainant selects cross-over traffic (like any other selected traffic) is its judgment that the
selected traffic generates more net revenue for the SARR—after allocating revenues between the
SARR and the residual incumbent—than the SARR would generate without that traffic.'*®
Tellingly, DuPont does not claim that ATC renders any DRR cross-over traffic unprofitable,
only that it is not as profitable as DuPont wishes. There is nothing unfair or illogical about
applying a revenue allocation method that apportions revenues in accordance with the Board’s
stated goals, was adopted pursuant to notice-and-comment rulemaking, and was affirmed on
appeal. To the contrary, it would be unfair, illogical, and unlawful to do otherwise.

DuPont used Modified ATC—which was not the law when DuPont filed its evidence and
is not the lawfully established rule today—to allocate cross-over revenues in its Opening
Evidence. On Rebuttal, DuPont mounted a collateral attack on Major Issues, claiming that
original ATC and Alternate ATC are “biased and demonstrably inferior” to Modified ATC

applied in WFA. See DuPont Rebuttal 1-A-46."" Unlike the ad hoc approach applied in WFA,

136 The fact that a SARR’s revenue division for an individual cross-over movement may not
cover the incumbent carrier’s system average URCS variable costs does not mean that traffic
makes no contribution to SARR fixed costs. Because the SARR is designed to be least cost and
optimally efficient, its variable costs for a given segment are substantially lower than the
incumbent’s system average URCS variable costs. Proof of this is the fact that the through
revenues for fully fourteen percent of the SARR traffic that DuPont selected would not cover
NS’s URCS variable costs. See NS Reply III-A-120. Thus, if DRR revenues for that cross-over
traffic were allocated in the same manner and proportion they would be if DuPont had modeled
the entire movement as part of its SAC presentation, the revenue generated by those movements
would be insufficient to cover the URCS variable costs of that movement. See Major Issues

at 25 (“[T]he goal in allocating revenue from cross-over traffic should be to ensure that a
truncated SAC analysis using cross-over traffic will approximate the outcome of a full SAC
analysis which provides origin-to-destination service for the entire traffic group.”); id. at 35 (“A
successful allocation of cross-over revenues would produce the same revenue-to-cost
relationship as would be produced if the complainant modeled the entire movement.”). Plainly,
neither DuPont nor any other complainant would select as SARR traffic movements that make
no contribution to SARR fixed costs.

137 The Board has proposed, in a pending rulemaking, to amend the ATC rule and revise its
revenue allocation methodology. See Rate Regulation Reforms, Ex Parte 715, at 17-18. NS
believes that “original” ATC is more consistent with SAC principles, Board precedents, and the
Board’s stated goals in adopting the ATC rule in Major Issues. Therefore, the ATC method is
superior to the revised method the Board has proposed in Rate Regulation Reforms. However,
the revised method proposed in Ex Parte 715 is superior to the “modified ATC” approach
applied in Western Fuels, because the proposed revision would be considerably more consistent
with SAC principles and precedents than the Modified ATC approach applied in that individual
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however, ATC was adopted after full notice-and-comment rulemaking and affirmed on appeal.
DuPont and its representatives had ample opportunity to address ATC in that process, and its
belated criticisms on Rebuttal are an impermissible collateral attack on the ATC rule that should
not be considered in this case. See E.I. DuPont de Nemours and Co. v. CSX Transp. Inc., STB
Docket No. 42099, at 1 (decided June 27, 2008) (“CSXT seeks to relitigate various
methodological issues related to the application of the Three-Benchmark approach ... those
arguments were presented and rejected in Simplified Standards. CSXT may not collaterally

attack Simplified Standards in this proceeding.”).13 ”

2. DuPont’s Arguments and Examples Fail to Show that Modified ATC
Is Superior to Original ATC.

Even if the Board were to consider DuPont’s arguments in support of Modified ATC,
those arguments would be unavailing. DuPont’s core complaint is that, on a per-car basis, ATC
allocates proportionally more revenue to lighter-density lines. But this is not an unintended side
effect of ATC; it is a central purpose of the ATC methodology as adopted. The Board clearly
stated that the purpose of its ATC rule was to allocate cross-over revenues “in proportion to the
average total cost of the movement on— and off-SARR” Major Issues at 26; see id. at 31. No
amount of misdirection and obfuscation by DuPont should divert the Board from two crucial,
dispositive points. First, the Board’s aim and intention in adopting the ATC rule—based on a
thorough rulemaking and record—was to allocate cross-over traffic revenues in accordance with
the relative total costs of the on-SARR and off-SARR segments. See id. at 31 (adopting ATC

based on finding that ATC methodology meets Board’s goal of “reflecting . . . the carrier’s

adjudication. DuPont’s Rebuttal refers to the amended version of ATC proposed in the Rate
Regulation Reforms rulemaking as “Alternate ATC.” To reduce confusion, NS will use the
same term to refer to the amended cross-over revenue rule proposed in Rate Regulation Reforms.
If the Board were to apply a method other than ATC to allocate cross-over revenues in this case,
Alternate ATC would be far superior to Modified ATC.

138 Developments during the course of this case further undermined the Modified ATC approach
applied in Western Fuels. See NS Reply III-A-122-124. In Rate Regulation Reforms, the Board
acknowledged that the Modified ATC is inferior, and proposed Alternate ATC, which more
closely conforms to original ATC than Modified ATC. Ex Parte 715 at 16-17; see Western Fuels
at 13-14.
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relative average costs of providing service over the two segments.”). Second, the Board directly
considered—and flatly rejected—the premise of DuPont’s argument: that ATC allocates
proportionally more revenues to lower density segments. Id. at 27, 35-36.

DuPont’s Rebuttal included some hypothetical examples that attempt to support its claim
that Modified ATC better allocates cross-over revenue than original ATC. But review of
DuPont’s examples and arguments reveals the fallacy of its objections and demonstrates that
Modified ATC would be inconsistent with Major Issues and the Board’s objectives in allowing
cross-over traffic and allocating revenues generated by that traffic.

First, the “per-unit” measure of profits that DuPont uses to compare ATC and Modified
ATC allocations is both irrelevant and misleading. DuPont’s comparison of profits per ton
considers each individual movement (or car) in isolation, ignoring the effects of greater traffic
volume (i.e. greater density) on the overall profits generated by a segment. A profit-maximizing
entity such as a SARR does not focus on the relative contribution of any single unit, but rather on
the overall profit generated by the provision of a good or service, i.e., the sum of all revenues
less total costs for that activity.'** Thus, contrary to DuPont’s assertion, it is entirely “logical”
for a SARR to move any traffic that generates a positive contribution—comparison of the per-
unit profit generated by any given unit on another carrier (here the residual incumbent) is
irrelevant.

To the extent profit has any relevance to a review of a cost-based allocation of cross-over
revenue, the appropriate comparison would be of the total profit generated by all traffic on each
of the on-SARR and off-SARR segments. It is indisputable that the higher density segment
traversed by cross-over traffic generates more total profit than the lower density segment of the

same movement under original ATC as well as Alternate ATC. The fact that a lower density

13 The profit-maximizing SARR would move any and all available traffic that generates
sufficient revenue to contribute to fixed costs, regardless of the marginal amount of any given
movement, car, or ton, because every marginal unit increases overall profit (or contributes to
fixed costs).
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segment of a cross-over movement must cover its attributable costs just like the higher density
segment is the reason the Board allocates cross-over revenues in accordance with average total
costs. Allocation of revenues in a manner that would result in higher per-unit profit for high-
density segments, as DuPont advocates, would prevent the low-density segment from sharing
equally in the recovery of the movement’s total costs. That, in turn, would systematically defeat
the purpose of allowing cross-over traffic—to allow a simplified truncated analysis that
replicates the result of full SAC modeling of a movement without introducing bias. See, e.g.,
Major Issues at 24. The approach DuPont urges would systematically bias the SAC analysis in
favor of complainants using cross-over traffic by allocating more revenue (and profit) to the on-
SARR segment than the segment would generate had the complainant modeled the full
movement in its SAC presentation.

Second, DuPont erroneously asserts that a revenue division method that allocates more

revenue to a lower density segment is “absurd” and “illogical.” As demonstrated, allocation of
relatively greater revenues to lower density segments is not only logical, it is the purpose of ATC
and the inevitable result of allocating revenues in accordance with relative average total costs.
Because lower density lines have higher relative total costs, a formula that allocates revenues in
accordance with relative total costs necessarily allocates proportionally more revenue to lower
density segments. But DuPont’s Rebuttal examples and arguments make clear that its position is
that the goal of revenue allocation for cross-over traffic should be something else: to “maximize
profit” on the higher density segments that are replicated by the SARR. As DuPont summarizes
its position,

[o]riginal and Alternate ATC transfer the profitability associated with

traffic moving on high-density lines to traffic moving on low-density

lines, in effect robbing the high-density lines of the very scale economies

that incented the railroads to invest liP capacity enhancements on those
high-density lines in the first place.'*’

10 DuPont Rebuttal III-A-50. As demonstrated, DuPont’s examples and arguments consistently
use an erroneous and misleading measure of profits per unit rather than overall profits when
comparing the profits attributed to high-density and low-density lines. See supra at 84-85.
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DuPont thus seeks to discard the Board’s goal in allocating cross-over revenues—to
apportion revenues in accordance with the incumbent carrier’s relative average costs of
providing service over the two segments. See Major Issues at 24-35. Moreover, it is DuPont
that seeks to effect a “transfer”” of revenues—from the lower density segment to the higher
density segment—that would not be possible if it modeled the movements from origin to
destination. Cf. id. at 35 (cross-over revenue allocation should “produce the same revenue-to-
cost relationship as would be produced if the complainant modeled the entire movement.). The
Board has repeatedly made clear it will not allow crossover traffic to be used to distort the SAC
analysis and results. See, e.g., Major Issues at 24; Rate Regulation Reforms at 16-17 (proposing
to limit permissible cross-over traffic in order to eliminate distortion of SAC analysis resulting
from allocation of “more revenue to the facilities replicated by the SARR than is warranted”).

Moreover, the Board directly addressed in Major Issues the very objection that DuPont
seeks to relitigate in this case—that ATC would allocate lower revenue to higher-density lines.
During the rulemaking, commenters objected to the Board’s ATC proposal because in their view
it would “allocate disproportionate shares of SARR revenues to lower density” lines. Major

Issues at 27. The Board expressly and unequivocally rejected this objection, stating:

the goal of allowing cross-over traffic is to simplify the analysis without
introducing bias. A successful allocation of cross-over revenues would
produce the same revenue-to-cost relationship as would be produced if the
complainant modeled the entire movement. Rather than arbitrarily
allocating revenue to low-density lines, the ATC method more accurately
is keyed to the defendant carrier’s relative costs of providing service over
the two segments.m

As the Board further noted, it was ironic that the same shippers who raised this objection had
also complained that it was difficult for shippers located on light density lines to make a
successful SAC presentation. As the Board noted, one reason for this difficulty was that prior
revenue allocation methods did not adequately reflect the higher average total cost to construct

and operate some of those lines. It is indisputable that the Board considered and rejected

141 See id. at 35.
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DuPont’s core objection in Major Issues. DuPont’s self-serving arguments and examples
provide no reason for the Board to revisit the same argument in this adjudication, let alone to
abandon the sound ATC rule adopted in the Major Issues rulemaking.

Third, DuPont’s hypothetical examples err by comparing absolute dollar profits, rather
than profit margins (percentages), for the high-density and low-density segments of a cross-over
movement. Calculation of the profit margins shows that both ATC and Alternative ATC do not
“transfer” profitability to a low-density segment as DuPont claims, but rather maintain equal
profit margins for the two segments. The per-ton “profit” measured in absolute dollars per ton is
higher for the low-density segment (under either original ATC or Alternate ATC) because the
costs per ton are higher on that segment. This is entirely consistent with the Board’s stated goal
of dividing revenue in a manner that reflects the relative costs of providing service on each
segment. Table 5 below shows the profit margins for the segments in DuPont’s example in
Rebuttal Table III-A-12. For that movement, original ATC and Alternate ATC would assign
revenues in a manner that properly reflects the relative costs, resulting in the same profit margin
for the low-density and high-density segments. By contrast, the higher profit margins that
Modified ATC would allocate to the high-density segment demonstrate that approach would

produce disproportionately higher revenues, and profits, for the high-density segment.

Table 5
Comparison of Revenue Division Methodologies,
DuPont Rebuttal Table ITI-A-12

Original and Alternate ATC Modified ATC
High-Density | Low-Density | High-Density | Low-Density
Segment Segment Segment Segment

Total Costs per Ton $6.25 $7.50 $6.25 $7.50
Revenue Division per

Ton $10.00 $12.00 $10.45 $11.55
Profit per Ton $3.75 $4.50 $4.20 $4.05
Profit Margin 37.5% 37.5% 40.2% 35.1%
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DuPont also constructed other hypothetical examples purporting to illustrate “substantial
problems” with original and Alternate ATC by comparing R/VC ratios for movements across
segments of different densities. These examples are irrelevant because they rely entirely on
revenue-to-variable cost ratios, a measure that the Board has flatly rejected as “fail[ing] to take
into account the defining characteristic of the railroad industry—economies of scale, scope, and
density.” Major Issues at 25. Accordingly, Major Issues held that cross-over revenues are to be
allocated based on fotal costs, not variable costs. Thus, DuPont’s comparison of R/VC ratios,
even if it were otherwise accurate for the hypothetical set of costs and revenues posited by
DuPont, is irrelevant. ATC was never intended to generate equal R/VC ratios for segments of
different densities. DuPont’s R/VC comparison is a red herring, designed to divert attention
from the fact that original ATC does precisely what the Board correctly intended, namely

allocating cross-over revenue in accordance with each segment’s relative average total cost.

B. DuPont Failed to Account for TCS/TDIS Costs while Taking the
Revenues for Associated Intermodal Traffic.

DuPont’s approach to revenues earned by Triple Crown Service (“TCS”) and
Thoroughbred Direct Intermodal Services (“TDIS”) would violate fundamental SAC principles,
Board precedent, and basic economic principles. DuPont overstated SARR revenues in its
Opening Evidence by $168 million by impermissibly including revenues earned by TCS and
TDIS without constructing the necessary infrastructure or providing for the operations and
corresponding expenses. On Rebuttal, DuPont continued to ignore entirely the construction of
necessary facilities and operations and merely subtracted some TCS and TDIS operations costs
from DRR revenues. Accordingly, the TCS and TDIS revenues DuPont included in its SAC
presentation should be excluded from the analysis. See NS Reply III-A-63. In addition, by
attributing to the DRR revenues that do not share facilities with the issue traffic, DuPont’s
approach creates an impermissible cross-subsidy. See NS Reply III-A-64-65.

Moreover, DuPont’s Rebuttal approach is flawed for several other reasons. First, DuPont

failed to subtract all of the operating costs associated with providing Triple Crown service. TCS
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and TDIS revenues were $375.5 million in 2010. The accounts payable for both of these
businesses totaled $362.4 million. See DuPont Rebuttal WP “TCS TDIS AP Summary
Reb.xlsx.” That leaves a $13.1 million contribution, far lower than the $82.3 million that
DuPont’s Rebuttal calculations assume. The reason for the difference is that DuPont deducted
only a portion of the TCS and TDIS payables from the DRR’s revenues. Second, even if DuPont
had subtracted all of the relevant costs, its approach erroneously allocated all of the TCS/TDIS
contribution to the DRR and none to NS. The compound result of those two errors alone would
be a substantial overstatement of DRR net revenues. Third, DuPont completely ignored the costs
of necessary capital investments. NS highlighted the effect of this oversight using the example
of TCS equipment with a book value of over $200 million. See NS Reply III-A-63. On
Rebuttal, DuPont continued to ignore these necessary investment costs. DuPont’s TCS and
TDIS revenue evidence must be rejected because it failed to account for the capital investment

and expenses that would be necessary to generate that revenue.

C. DuPont Used Inflated Growth Rates for Later-Year Volumes on the
SARR, Thereby Overstating Future SARR Volumes and Revenues.

1 Non-Coal Volumes

DuPont used inflated growth rates to project DRR traffic volumes, thereby overstating
future DRR revenues. On Opening, DuPont fabricated a compound annual growth rate
(“CAGR?”) approach to forecast DRR traffic volumes in years 2016-19. The sole rationale for
this novel and unprecedented approach offered by DuPont on Opening consisted of a cryptic 3-
word footnote, “See AEPCO at 23.” See DuPont Opening III-A-9, n.13. As NS showed, the
AEPCO 2011 decision DuPont cited in no way endorsed a CAGR approach. See NS Reply III-
A-52-53 & n.47. As NS further demonstrated, DuPont’s unprecedented approach would distort
future DRR traffic volumes by using as a starting point the historically low volumes NS
experienced at the bottom of the Great Recession (in 2009) to generate an overstated long term
growth rate. See NS Reply III-A-52. Rejecting DuPont’s unprecedented and distorting
approach, NS instead adopted the approach that the Board actually used in AEPCO 2011 for
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consumer and industrial traffic—using the growth rates in the final year of the defendant
carrier’s forecast to project future non-coal traffic volumes.

On Rebuttal, DuPont abandoned its reliance on AEPCO 201 1, failing even to mention
that decision, let alone attempt to show how it might justify DuPont’s unprecedented “CAGR”
device. Instead, DuPont claimed that its approach would “smooth out” annual variations in coal
growth projections. But DuPont’s manipulative approach actually does the opposite—it locks in
for later years the anomalous rapid volume growth that occurred in the recovery from the deepest
recession in 75 years. The erroneous assumption at the heart of DuPont’s unprecedented CAGR
approach is that the robust growth rates experienced as NS traffic levels bounced back from the
anomalous low levels of 2009 would continue at the same rate over the long term. As NS
explained, this assumption is fallacious and unsupported, and caused DuPont’s evidence to
substantially overstate future DRR traffic volumes. Table 6 below shows NS’s traffic volume
growth rate in 2009-2010, 2010-2011, and 2011-2012, demonstrating that the rate of growth has
actually slowed during that period. The Board should reject DuPont’s improper attempt to

manipulate the data and should adopt NS’s precedent-backed volume forecasts for non-coal

traffic.
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Figure 6
NS Shipment Growth'**
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2. Coal Volumes

DuPont also attempts to apply its unprecedented CAGR approach for later year coal
volumes, in violation of the Board’s established practice of applying EIA forecasts for years not
covered by a carrier’s internal coal forecasts.'*? See NS Reply III-A-3. EIA coal forecasts,
which the Board prefers because they are generated by a neutral government agency, cover the
entire DCF period and require no extrapolation or manipulation. The use of an actual forecast
rather than a distorting extrapolation like DuPont’s CAGR is especially important in this case
because of the significant further decline in Central Appalachian (CAPP) coal volumes forecast
through 2019, which would not fully be captured by DuPont’s CAGR approach.

DuPont also argues against a region-specific application of the EIA forecast in favor of
an inherently less precise, undifferentiated overall forecast for coal volumes from all regions.
DuPont’s Rebuttal Table III-A-9 purports to show that the coal traffic mix in the aggregated NS

forecast is comparable to the DRR traffic mix, but that table combines CAPP and Northern

142 source: NS 10-Ks for 2009-2012.

3 DuPont relies on NS’s internal forecast growth rates rather than EIA forecasts for 2013-15
even though it uses EIA for 2010-12. There is little material difference in the internal forecast
growth rates and EIA for those years, but the Board should adopt NS’s use of EIA to remain
consistent.
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Appalachian (NAPP) regions’ coal volumes together, neglecting the fact that the primary
difference between the two traffic sets is their respective proportions of coal traffic from those
two separate regions. 144 The CAPP region accounts for a higher percentage of coal on the DRR
than on the real-world NS system (44.4% of DRR coal vs. 37.7% in the internal NS forecasts).'*
Because the EIA forecasts CAPP coal volumes to decline by 45% between 2010 and 2019, while
projecting 30% growth in NAPP volumes during that same period, it is critical to an accurate
forecast of the DRR’s traffic to apply the EIA volume projections by region.

For these reasons, the Board should follow the more precise approach presented by NS

and adopt the DRR coal volumes set forth in NS’s Reply Evidence.

D. DuPont’s New Revenue Reallocation for Reroutes is both Erroneous
and Impermissible Rebuttal that Should not be Considered.

DuPont made a major error in calculating off-SARR mileages in its Opening Evidence.
That error skewed its cross-over traffic revenue allocations and as a result overstated DRR
revenue in 2010 by more than $400 million. While DuPont agreed on Rebuttal that it made the
error NS identified, it complained about the process NS used to correct DuPont’s error and made
baseless claims that NS’s Reply workpapers were not adequately explained. See DuPont
Rebuttal III-A-40. Despite all of DuPont’s bluster and misdirection on Rebuttal, the parties’
final variable cost calculations for non-rerouted cross-over traffic are quite similar. DRR
variable costs that DuPont calculated are barely one percent different from NS’s calculations of

the same costs for cross-over traffic that DuPont did not re-route.'*® However for re-routed

144 Because significantly more of the traffic selected by DuPont for the DRR consists of CAPP
origin coal than the proportion of NS coal traffic represented by CAPP coal, failure to apply the
EIA’s region-specific forecasts (which project NAPP volumes to increase substantially and
CAPP volumes to decrease substantially) increases the overstatement of DRR coal volumes
caused by DuPont’s unprecedented use of a “CAGR” using the bottom of the Great Recession as
its starting point.

145 See DuPont Rebuttal WP “DuPont Summary of NS Internal Coal Forecast by EIA Region -
Rebuttal.xIsx.”

146 Compare NS Reply WP “DRR_2010_TRAFFIC_ATC_OPENING_v1_041412 Reply.xlsx”
and DuPont Rebuttal WP "DRR_2010_TRAFFIC_ATC_REBUTTAL_v3.xlsx.” Most of the
remaining difference is due to the treatment of missing waybill data, as discussed below.
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cross-over traffic, DuPont seeks on Rebuttal to introduce a new methodology that would
erroneously reallocate costs from the residual NS to the DRR and thereby over-allocate cross-
over traffic revenue to the DRR. This impermissible rebuttal should be rejected without further
consideartion, because it should have been presented on Opening. SAC Procedures, 5 S.T.B. at
446; Xcel, STB Docket No. 42057, at 2 (served April 4, 2003).

DuPont’s assertion that NS’s Reply Evidence (correcting DuPont’s admitted error) was
inadequately explained is both without merit and disingenuous. DuPont claims that NS’s sole
description of the correction consisted of only four words in its Reply narrative.'*’ That
assertion is false. To the contrary, NS’s Reply narrative contained five full pages that detailed
the erroneous steps in DuPont’s Opening Evidence that NS corrected. See NS Reply III-A-79—
83. Morever, NS provided as workpapers the SQL scripts NS used to create waybill summaries
with corrected miles."*® It is readily apparent that NS then used those corrected mileages in its
ATC and URCS costing spreadsheets.

DuPont’s claim that it expended significant time to understand NS’s correction of the
errors in DuPont’s own process is baffling. NS used DuPont’s own process and simply corrected
a single erroneous step. While DuPont’s unneccessarily complex “15-step process” made it
difficult for NS to identify the source of the error, the necessary correction of that error, on the
other hand, was very simple. As NS explained on Reply (and as shown in the SQL scripts)
where DuPont failed to sum miles for line segments that had no SARR miles, NS simply altered
the query to include line segments where “best_drr_ind” equaled zero."” NS did not need to re-
run all 15 steps; it only had to correct the mileage calculations in Step 8 of DuPont’s own process

and then re-run DuPont’s same calculations using those corrected mileages.

“7DuPont claims that the only explanation was that NS corrected “the off-SARR mileage
algorithm.” See DuPont Rebuttal ITI-A-39.

148 See NS Reply WP “NS ATC SQL Scripts.xIsx,” Tab “2010 ATC 272K Summary.”
149 See NS Reply WP “NS ATC SQL Scripts.xlsx,” Tab “2010 ATC 272K Summary.”
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DuPont further asserts that NS’s workpapers were “not appropriately linked” and “devoid
of active formulae.” DuPont Rebuttal III-A-40. This claim is incorrect, unsupported, and
intentionally misleading. First, DuPont fails to cite a single NS workpaper in support of its broad

accusation. Second, while DuPont complains that some NS workpapers were “range-valued,”

this practice is commonly followed by SAC complainants and defendants where spreadsheets are
extremely large. Indeed, DuPont’s own Opening workpapers in this case were commonly range-
valued and not linked. For example, DuPont’s own ATC workpapers are not linked to one

d."® If the Board were going to reject all range-

another and many of the cells are range-value
valued spreadsheets, DuPont’s entire SAC presentation and evidence would collapse on that
ground alone. NS chose not to complain about the complexity and difficulty of managing the
myriad traffic and revenue spreadsheets that DuPont presented on Opening, and NS simply
submitted modified versions of these same spreadsheets on Reply. Due to the size of the
spreadsheets DuPont itself created (as large as 305 MB), linking the larger spreadsheets would
have made them nearly inoperable. DuPont knows this, and its complaints about portions of
spreadsheets being “range-valued” are disingenuous and without merit.

The Board should accept NS’s corrected mileages and ATC calculations (and
workpapers) because DuPont’s Rebuttal approach constitutes impermissible new evidence on
Rebuttal and in any event is fatally flawed. In its Opening ATC workpapers, DuPont assigned to
the DRR 100% of the NS revenues for rerouted cross-over traffic, even though many of the re-
routed moves (e.g., those terminating in Norfolk) clearly did not travel exclusively on the DRR.
Thus, for purposes of revenue allocation, DuPont’s approach did not treat re-routed cross-over
traffic as cross-over traffic at all; it treated that traffic as entirely “local” to the DRR. NS pointed

out this manifest error and failure to allocate any revenues for that cross-over traffic on Reply

and corrected DuPont’s error. See NS Reply III-A-82-83.

130 See DuPont Rebuttal WPs “DRR_2010_TRAFFIC_ATC_REBUTTAL_v3.xlsx;”
“DRR_TRAFFIC_2010_BATCH_FOR_ATC_P3_COSTING_FIXED.xlsx;”
“DUPONT_ATC_URCS_VARIABLE_COST_INPUTS_2010_FIXED_REBUTTAL.xIsx.”
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Because DuPont utterly failed to allocate revenue between the DRR and the residual
incumbent for re-routed cross over traffic, on Reply NS was required to create a methodology to
cost those movements as cross-over traffic as a necessary prerequisite to allocating those cross-
over revenues. DuPont’s mileage algorithms rely upon actual NS routings, so its mileage
calculations for segments rerouted from the NS route of movement to the DRR lines treated
those re-routed segments as off-SARR. But as a result of re-routing, those segments would be
on-SARR. To properly account for the re-routing, the re-routed miles must be shifted from the
NS route of movement to the SARR lines before the movements can be accurately costed.
Accordingly, NS modified the URCS inputs to shift the rerouted mileages to the DRR, so that the
DRR variable costs would reflect the routings that DuPont selected. See NS Reply III-A-83.

On Rebuttal, rather than adjusting the mileages to allow proper costing of the re-routed
cross-over movements in URCS, DuPont introduced an entirely new and different methodology
that would allocate off-SARR fixed costs and off-SARR variable costs to the SARR based on a
prorated amount of re-routed miles. See DuPont Rebuttal WP
“DRR_2010_TRAFFIC_ATC_REBUTTAL_v3.xlsx.” DuPont should have allocated revenue
on Opening where it was obliged to present its full case-in-chief. Rebuttal is too late for DuPont
to present a methodology for the first time and the Board should not consider this impermissible
Rebuttal. See SAC Procedures, 5 S.T.B at 446; Xcel. DuPont’s Opening Evidence and
methodology failed to allocate cross-over traffic revenues. NS corrected that error using a
method that appropriately calculates mileages and determines the relevant URCS costs. Having
failed to present evidence regarding a necessary component of its case-in-chief on Opening,
DuPont is foreclosed from attempting to fix that deficiency on rebuttal by substituting a new

methodology. See Xcel, STB Docket No. 42057 (served April 4, 2003) at 2;"°! see also IPA at 3

Bl See id. at 2 (“We are increasingly troubled by the submission of incomplete or erroneous
evidence on opening in a SAC case and a complainant’s reliance upon an opportunity to address
deficiencies through later evidentiary submissions, to which the defendant has no opportunity to
respond. The interests of fairness and orderly handling of a case dictate that parties submit their
best evidence on opening, so that each party has a fair opportunity to reply to the other’s
evidence. Moreover, later changes to the complainant’s case-in-chief complicate our review of
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(“[T]to be successful in a petition to supplement its case, a shipper must show, inter alia, that
‘the material sought to be introduced . . . could not reasonably have been introduced earlier.””
(internal citations omitted)).

Even if the Board were to consider DuPont’s newly minted Rebuttal methodology—
which it should not—the new methodology DuPont proffers is erroneous on its merits because it
allocates too much cost and hence too much cross-over revenue to the DRR. The off-SARR
costs that DuPont’s new method shifts to the SARR are generally higher than on-SARR costs, so
shifting those costs based on relative miles distorts the ATC revenue allocation. Fixed costs are
typically higher on the off-SARR segments because DuPont chose not to include in the DRR
network the lower density lines on the edges of the NS network. Further, variable costs on off-
SARR segments are also higher than on the on-SARR segment in those numerous instances in
which DuPont assumed the residual NS would originate or terminate the traffic, or both. DuPont
should not be permitted to shift a portion of the incumbent’s Origination and/or Termination
credits to the DRR under its new-found mileage-based prorate approach.'*?

Finally, as NS explained on Reply, in cases where waybill data were missing (either raw
waybill data and DuPont’s calculated miles or fixed costs), NS used averages for certain URCS
inputs so that the moves could be costed and run through ATC. See NS Reply III-A-83. This is
not an issue of “reward(ing)” or punishing one party or another, as DuPont claims on Rebuttal,

but rather of using the approach that yields the most accurate results. NS’s approach of fixing

the URCS inputs produces more accurate results than DuPont’s approach of simply applying an

the evidence and impede our efforts to handle these cases in an orderly and timely manner.

Thus, it is important that parties make their case-in-chief in their opening evidence.”); see also
SAC Procedures, 5 S.T.B. at 445-46; Duke/CSXT, 7 S.T.B. at 415-16.

152 The proper allocation of cross-over traffic costs to the SARR and the residual incumbent does
not depend on whether the Board chooses to apply original ATC, the “modified ATC” approach,
Alternative ATC as proposed in Rate Regulation Reforms, or another cost-based cross-over
traffic revenue allocation method. Accurate and coherent application of all such methods
requires accurate cost allocation in the first instance.
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average ATC percentage based on commodity group, origin state and destination state, without
regard to a movement’s other relevant characteristics.

The Board should accept NS’s corrected mileages and ATC workpapers because
DuPont’s results rely on impermissible rebuttal. DuPont’s assertions that NS’s workpapers were
inadequate are baseless and should be rejected. And, even if the Board were to consider
DuPont’s impermissible new rebuttal evidence, NS’s ATC calculations are the most accurate
evidence in the record. For all of those reasons, the Board should adopt NS’s cross-over traffic
revenue allocation evidence, including its method for allocating revenues for re-routed cross-

over traffic.

E. The Same (RCAF) Fuel Index Should be Used to Forecast Prices for
Purposes of SARR Fuel Costs and Fuel Surcharge.

On Opening, DuPont used an EIA forecast of WTI prices—which forecast rising fuel
prices through 2015—as the basis for future DRR fuel surcharge revenues. See DuPont Opening
WP “WTI & FSC Calc.xls.” But for DRR operating expenses—including fuel costs—DuPont
used Global Insight’s RCAF forecast, which projected flat, unchanged fuel prices through 2015.
DuPont thus assumes two different underlying prices for oil at the same time depending on
whether the DRR is buying fuel or assessing fuel surcharges. Simple logic dictates that the same
fuel price could not both rise and decline at the same time or have two different levels
simultaneously. It is thus essential that the same fuel price forecast be used as the basis for
projected SARR fuel expenses and projected SARR fuel surcharge revenues. Figure III-A-16 in
NS’s Reply Evidence, reproduced below, highlights the distortion caused by using different and

divergent fuel price forecasts for operating expenses and fuel surcharge.
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Figure 7
EIA, Global Insight, and NYMEX Fuel Price Projections'>
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DuPont’s Rebuttal attempts to obscure the inconsistency of using one fuel price forecast
for revenues and a different fuel price forecast for costs. DuPont’s simplistic assertion that
“price does not equal cost” ignores the fact that the price of fuel is the primary driver of the
RCAF’s fuel cost component. DuPont Rebuttal IT1I-A-72. As the Global Insight RCAF analyst
explained, “(o)ur [Global Insights] diesel PPI forecast drives the RCAF fuel component
forecast.” NS Reply WP “GI Email.pdf.” NS’s Reply Evidence further demonstrated that diesel
prices are highly correlated to WTI prices, which in turn drive NS’s fuel surcharge calculations.
See NS Reply WP “Fuel Price Indices.xIsx.”

DuPont attempts to divert attention from the fact that there cannot be two different prices
for the same fuel at the same time by making the specious claim that “the same ‘mismatch’ NS
accuses DuPont of exploiting in its SAC analysis actually does exist and is exploited by NS in

the real-world on a daily basis.” DuPont Rebuttal III-A-72. This red herring misses the point.

133 Source: NS Reply III-A-70.
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The question here is whether to use the same forecast to project the same fuel price for the same
period. By using two different fuel price forecasts, DuPont would create a mismatch in which
future fuel-related revenues would outpace fuel-related operating expenses and thereby distort
the relationship between those costs and revenues.

The inescapable fact is that if fuel prices increase, both fuel surcharge revenues and fuel
expenses would increase. The opposite would occur if fuel prices decrease. Time lags and
similar factors may result in some variations on a daily basis, but over the course of a year or a
10-year SAC analysis period, fuel costs and fuel surcharge revenues move in parallel because
they are based on the same fuel price.

Major Issues requires operating expenses (including fuel costs) to be escalated by the
RCAF. See Major Issues at 40. Consistency and logic require the use of the same index to
forecast the same fuel cost that is the basis for SARR fuel surcharge revenues. Accordingly, the
Board should adopt NS’s approach of using the RCAF Fuel index as the basis of projected DRR

fuel surcharge revenues.

F. “Leapfrog” Cross-Over Traffic Must Be Rejected.

DuPont introduced to this case an entirely new and unprecedented variant of cross-over
traffic, in which the DRR would interchange the same traffic with the residual NS multiple
times, thereby forcing NS to handle that traffic on as many as three separate, discrete segments,
including segments that are “internal” to the DRR network. These “leapfrog” trains effectively
allowed the DRR to “leap” over difficult or costly segments of the NS network without incurring
any associated construction costs; that is, DRR’s selected traffic appears on the DRR’s lines,
disappears at points where the DRR would incur significant costs, and reappears once the traffic
has traversed those segments on residual NS lines. Leapfrog traffic is an abuse of the cross-over
traffic principle, which is intended as a simplifying device that replicates the results of a fully
modeled SARR and SAC analysis, without introducing bias to the analysis. See, e.g., Major

Issues at 24; NS Reply III-A-2.
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DuPont’s SAC presentation relies heavily on its new ploy to expand cross-over traffic to
distort the SAC analysis in its favor. More than a quarter of the DRR’s shipments travel on
“leapfrog” trains, including more than one-third of its service-sensitive intermodal and auto
shipments. See NS Reply Table III-A-13. If this manipulative and evasive new method were
allowed, it would open the door to even more egregious misuse and distortion of the cross-over
traffic device (e.g. by avoiding significant capital investment and operating costs that the
incumbent must incur to serve SARR traffic or by enabling a complainant to game its RTC
simulation). See NS Reply III-A-59. The Board should emphatically reject this abuse of cross-
over traffic.

In its Rebuttal submission, DuPont complains that NS did not conduct an entirely
separate additional SAC analysis excluding leapfrog traffic. See DuPont Rebuttal III-A-4. That
complaint is unfounded. DuPont introduced this unprecedented distortion in its SAC
presentation, and it would be unreasonable and unfair to place the burden on NS to conduct a
separate, second SAC analysis to unwind the distortion caused by DuPont’s manipulative SARR
configuration and routing. DuPont has the burden of proof on SAC issues, and if it wishes to
rely on leapfrog traffic, it must meet the burden of demonstrating that its new and unprecedented
application of the cross-over device does not distort the SAC analysis or bias its results. See
Rate Regulation Reforms at 16-17; Major Issues at 24. DuPont alone chose to employ the
unprecedented leapfrog strategy, and it further chose not to present an alternative SAC analysis
that did not incorporate that manipulative tactic. It cannot shift to NS the burdens and other
consequences resulting from that gambit.

In the pending Rate Regulation Reforms proceeding, the Board proposes to remedy
distortions of SAC analyses caused by other uses of cross-over traffic. See Rate Regulation
Reforms at 16-17. In this case, DuPont attempts to introduce a new and potentially far more
distorting expansion and mis-use of cross-over traffic. Regardless of the ultimate outcome of

Rate Regulation Reforms, in which NS asked the Board to prohibit leapfrog traffic, the Board
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should proscribe the use of leapfrog traffic as a particularly egregious abuse of SAC principles.

See Rate Regulation Reforms, Joint Comments of NS and CSXT, at 18 (filed Oct. 23, 2012).

¥ NS’S EVIDENCE ON DRR ROAD PROPERTY INVESTMENT SHOULD
BE ACCEPTED.

DuPont has understated the appropriate road property investment for the DRR by fully
ten billion dollars. Its reliance on the small and unrepresentative “Trestle Hollow Project” as the
source of earthwork quantities and other significant unit costs is misplaced and erroneous, in part
because it is not NS and bears no relation to the DRR. Similarly, its investment cost evidence on
real estate costs, bridges, yard infrastructure costs, land acquisition costs, signals (PTC issues),
appropriate treatment of partial ownership interests in other railroads, and other significant
engineering items is grossly understated.

Throughout DuPont’s road property investment evidence—as elsewhere in its SAC
presentation—it has engaged in an inappropriate game of “catch-me-if-you-can.” That is,
DuPont’s strategy is to rely on infeasible and often undisclosed assumptions, unsupported claims
and conclusions, illogical arguments and analyses, and withholding evidence until rebuttal, and
challenge NS and the Board to identify and correct the resulting distortions. This is not the way
this process is supposed to work, and DuPont’s tactics abuse and manipulate the Board’s rate
reasonableness process and analysis. Taken together, DuPont’s fundamental errors and omissions
constitute a failure of proof, which it implicitly asks the Board to excuse, either by allowing
DuPont to “fix” on Rebuttal the flaws NS identified, or by adopting the sound substitute
evidence NS was forced to develop and submit in its Reply. At some point, the Board must
refuse to condone such tactics and require a complainant to meet its burden of proof or face
dismissal of its rate challenge. In this section, NS highlights some of the myriad errors in the

road property investment components of DuPont’s SAC presentation.
A. NS’s Real Estate Evidence Should Be Accepted.

DuPont’s Rebuttal Evidence does nothing to correct the central flaw in its real estate

valuation: the fact that DuPont’s appraiser valued the DRR’s land as of a date two years after the
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DRR would need to acquire it. DuPont says that its use of the wrong date is of no moment
because its DCF analysis indexed its real estate valuation back to 2007. But the “index” DuPont
cites—which was developed not by DuPont’s real estate appraisers but rather by its cost
consultants—produces results completely inconsistent both with the real world and with the
DuPont appraisers’ other testimony. The NS real estate appraiser’s estimate was based on more
in-the-field observations, a more reliable averaging methodology, and most important of all an
accurate assessment of what the DRR would have paid for property in 2007. NS’s real estate

evidence should be accepted as the best evidence in the record.

1. DuPont’s Failure to Value the DRR’s Real Estate as of the Time of
Acquisition is a Critical Flaw that Completely Undermines Its
Evidence.

DuPont’s Rebuttal vehemently insists that its use of an index for real estate values in the
DCEF corrects for the fact that its appraisers valued the DRR’s land as of the wrong date. DuPont
fails to acknowledge, however, that this index assumes that the DRR would have paid less for its
land in the pre-crash market of 2007 than it would have in the post-crash market of 2009. In
other words, DuPont’s appraisers valued property at the wrong time and in the midst of a deep
depression in land prices, and then DuPont claims that the problem is fixed by using an “index”
that results in the DRR paying even less for its right of way in 2007 than it would have in 2009.

Perhaps the best evidence of the flaws in DuPont’s real estate index comes from
DuPont’s own real estate witnesses, who submitted testimony and analysis completely
incompatible with that index. For example, while DuPont’s cost consultant index indicates that
real estate values increased from 2007 to 2009, DuPont’s real estate appraisers admit that was
not the case.”* And the cost consultant index is irreconcilable with the way that DuPont’s real
estate appraisers adjusted post-acquisition sales. For purposes of indexing 2007 comparable

sales to conform to a 2009 valuation date, the DuPont appraisers assumed that nonagricultural

134 See, e.g., DuPont Opening WP “DuPont SAR Land Valuation 4-24-12” at 34 (“The period
from 2007 to mid-2009 was one of significant changes in the market for all types of land in the
eastern United States. . . . Commercial real estate prices generally peaked in 2007, fell during
2008 and the first nine months of 2009 and then began to stabilize.”).
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land prices would decrease an average of 35% between 2007 and 2009."> But when the cost
consultants indexed the real estate acquisition value back to 2007, they assumed an additional
one percent decrease—not the 35% increase that would be dictated by the appraisers’

approach. % DuPont’s real estate appraisers themselves prove that the “index” on which DuPont
relies does not account for the dramatic shifts between the 2007 market and the post-crash 2009
market.

Even if DuPont had used an accurate index—which it plainly did not—indexing would
not remove the effects of the many post-2007 sales that DuPont included in its valuation. For
example, the post-crash distress sales that DuPont included in its appraisal significantly
depressed its valuations in ways that cannot be wiped away by an index. See NS Reply III-F-6
n.6 (listing examples of foreclosure sales, bank sales, and auction distress sales used by DuPont
as “comparables”).

Moreover, DuPont’s claim that its approach is consistent with SAC precedent is
meritless. As NS explained on Reply, the Board has held that property should be valued as of
the acquisition date consistent with the construction schedule. See NS Reply III-F-5. On
Rebuttal, DuPont did not even try to address that precedent, and instead relies on past cases
where a railroad did not challenge a shipper’s use of the wrong valuation date. The Board’s past
acceptance of an undisputed issue is plainly not controlling precedent, particularly because it is
unlikely that any of those cases involved the kind of dramatic shift in the real estate market at
issue here. The notion that the DRR could acquire real estate in 2007 for 2009 prices is a blatant
distortion of the SAC standard, and the Board cannot reasonably rely on such transparently
manipulated evidence. NS’s real estate appraisal is the only evidence that properly valued the

DRR’s land as of the construction date, and as such it is clearly the best evidence of record.

155 DuPont’s appraisers did not develop a comparable index for agricultural land.

1% 1t is worth noting that the 38% differential between DuPont’s 2009 real estate valuation and
NS’s 2007 real estate valuation accords almost exactly with the DuPont appraisers’ own
calculation that real estate prices declined an average of 35% between 2007 and 2009.
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2. NS’s Simple Averaging Approach is More Reliable than the DuPont
Approach that Over-Weights the Effect of Large-Scale Transactions.

NS’s Reply Evidence showed that DuPont’s “weighted average” (or “global mean”)"’

approach to averaging sales prices overemphasizes the effect of large-scale purchases on the per-
square-foot prices that the DRR could expect to pay. See NS Reply III-F-26. NS used an
alternative “simple average” (or “stratified mean”) approach to better reflect the reality that the
DRR would have to acquire its right-of-way in many small-scale transactions.

According to DuPont, the parcel sizes of the DRR should approximate the variation in
parcel sizes found in the comparable sales data, and therefore, the weighted average
appropriately gives greater weight to the larger parcels in that data set. See DuPont Rebuttal
Ex. III-F-2 at 51, n.6. But DuPont’s underlying premise that the size of the SARR parcels would
correspond to the larger parcels in the comparable sales data is erroneous. Even making the
extremely conservative assumption that every distinct valuation unit'>® on the ROW could be
acquired in a single purchase such that each valuation unit would represent a single parcel, the
average parcel size of the DRR would be far smaller than the average parcel size of the
comparable sales, as Table 8 illustrates. For example, Table 9 shows that the average parcel size
of residential land in the comparable sales data was 25.0 acres. By comparison, using valuation
unit size as a conservative measure for DRR parcel size results in an average parcel size for
residential land along the DRR ROW of 0.9 acres for inspected areas and 3.5 acres for areas not

inspected. As such, the DRR parcels are considerably smaller than the parcels in the comparable

sales data.

157 On Reply, NS referred to DuPont’s weighted average technique as the “global mean”
technique, while it referred to its alternative—in DuPont’s terms the simple average—as the
“stratified mean.” For simplicity, NS will adopt DuPont’s terminology.

138 A valuation unit is a contiguous segment of DRR right of way classified as Agricultural,
Commercial, Industrial, Residential, or Restricted. Because valuation units often extend beyond
adjacent property owner boundaries, the actual acquisition parcel size would likely be smaller
than the average valuation unit.
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Comparison of DRR Valuation Unit Sigs‘ea::)(}isverage Comparable Sales Parcel Size'”’
Parcel Size Comparison (Acres)
Comparable Sales Valuation Units Valuation Units
(Areas Inspected) [(Areas Not Inspected)
Agricultural 38.2 2.9 12,9
Commercial 8.5 0.6 2.7
Industrial 18.8 1.3 3.8
Residential 25.0 0.9 35
Restricted 11.6 3.6 4.7
Figure 9

DRR Parcel Size Comparison (Acres)

B Comparable Sales

®m Valuation Units *
Areas Inspected

Valuation Units *
Areas Not Inspected

Because the average parcel size of the comparable sales is substantially larger than the
average parcel size of the DRR, it would be inappropriate to give the larger comparable sales
transactions proportionally more weight than the smaller-acreage transactions that are more
representative of how the DRR ROW would be purchased. Yet, that is exactly what DuPont’s

weighted average approach does. By comparison, NS’s simple average approach, which the

159 All of the data that was used to calculate the parcel/valuation unit sizes in Table 8 and Figure
9 for the Comparable Sales, Areas Inspected, and Areas Not Inspected can be found in III-F-1
NS Reply Workpaper folders ‘Sales Data,” ‘Valuation Files_Sites Visited,” and ‘Valuation
Files_Sites Not Visited’ respectively. In each of these folders, the data are broken down by
either state or metropolitan area. The data were compiled by respective field and the average
parcel/valuation unit size was calculated for each land use type.
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Board has accepted in past cases,'® gives equal weight to these larger transactions, thereby fully
incorporating these lower unit prices into the ultimate valuation determination, while avoiding
any bias that would result from giving greater weight to these large acreage transactions that are
not representative of the DRR parcels. As such, NS’s simple average approach is more
appropriate than DuPont’s weighted average approach for purposes of valuing the DRR ROW.'®!
Moreover, DuPont’s claim that the Board’s rejection of its weighted average approach
would be a “barrier to entry” is meritless. See DuPont Rebuttal III-F-9. DuPont theorizes that
the DRR could purchase large tracts of land at the lower unit prices that large-scale purchases
typically involve, keep what it needs for the ROW, and then resell the remaining acreage. But
DuPont has provided no evidence accounting for the considerable transaction costs of that
approach—which include both the significantly higher up-front capital costs for the DRR to
purchase more land than it needs at the outset, as well as the costs for it to market and sell that
excess land. The notion that the DRR could reduce its real estate acquisition costs by becoming
a successful real estate wheeler-dealer shortly before a dramatic collapse in the real estate market
is ridiculous. Indeed, the Board has rejected similar claims that a SAC complainant can cherry-
pick data and land prices to support a lower-cost valuation.'® The same logic holds true in this
case: DuPont cannot assume that the DRR could purchase all of its real estate at the relatively

lower unit cost associated with larger parcels of land.

' See Otter Tail at D-2.

' DuPont's attempt to multiply its weighted average (i.e., the total price of the comparable sales
divided by their total acreage) back by the total acreage of the comparable sales in order to prove
the accuracy of its approach is nothing more than a mathematical ruse, as doing so always yields
the total price of the comparable sales. See DuPont Rebuttal Ex. III-F-2 at 31-33. This is justa
red herring to distract from the ultimate question of whether the weighted average is appropriate
in the first place, given the unknown size of the SARR parcels. Indeed, even DuPont admits that
the weighted average “would probably not be appropriate” for the appraisal of a single parcel of
known size. See id. at 38.

182 See AEP Texas at 77 (“Although a SARR is presumed to be a least-cost, most-efficient
carrier, that does not permit the complainant to selectively choose data that supports its position,
while ignoring other relevant data. In this instance, just because one parcel had been purchased at
a relatively low price does not imply that all parcels could be obtained for the same bargain
price.”).
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Finally, DuPont resorts to claiming that the NS’s appraiser’s quotation from an appraisal
textbook in his discussion of the appropriate averaging technique was a “gross and willful
misinterpretation” that “can only be characterized as misleading and disingenuous.” DuPont
Ex. III-F-2 at 36. But it is DuPont that is being misleading and disingenuous by selectively
quoting from NS’s Evidence, for the sentences immediately before and after the supposed
“misrepresentation” show that DuPont’s accusations are completely meritless. The supposed

“gross and willful misinterpretation” stems from the following passage of NS’s Reply Evidence:

Rather than accounting for the appropriate unit of comparison (dollars per
acre) of prevailing and specific individual transactions in the marketplace,
the DuPont appraiser aggregated sales into a global mean to “effectively
act as a single transaction” in order to analyze sales data. NS Reply Ex.
II-F-2 at 12. . .. This approach leads to unreliable results because it is not
representative of the volume of transactions in the actual marketplace,
prevents the appraiser from analyzing the specific attributes of individual
transactions, and fails to account for the more accurate dollars per acre
unit of comparison. The Appraisal Institute rejects this kind of mass
agglomeration, noting that “[1]ike units must be compared, so each sales
price should be stated in terms of appropriate units of comparison.”
APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE at 305 (13th ed.
2008). By amalgamating sales into a global mean, the specific attributes
of each transaction and associated values are diluted and direct market
comparisons become impossible, leading to unreliable results.

The full passage plainly shows that NS was not arguing that the Appraisal Institute had
specifically addressed the “weighted average” technique ginned up by DuPont’s appraisers for
this case, but rather that the weighted average’s failure to account for the per-acre pricing of
individual sales violated the fundamental principle that appraisers must account for the
appropriate units of value.'®® 1t is not clear whether DuPont’s appraisers’ mischaracterization of
this point is willfully obtuse or intentionally misleading, but it is clear that NS did not

misrepresent anything.

163 N'S Reply IMI-F-24-25 (emphasis added). The underlined sentence is the one that DuPont
cites in isolation as evidence of a “willful misrepresentation.”

164" Similarly, NS’s references to this passage from the Appraisal Institute at Reply III-F-27 and
in Reply Ex. III-F-2 at 11 clearly show that NS was using this passage to illustrate that appraisers
must consider appropriate units of value in conducting a valuation—not that the Appraisal
Institute had specifically weighed in on the “weighted average” technique.
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3. DuPont’s Other Criticisms of NS’s Analysis are Meritless.

While it is not possible to respond to all of DuPont’s Rebuttal claims in this brief, NS
briefly responds to some of DuPont’s most prominent accusations. First, DuPont alleges that
certain NS land valuations “were unsupported by the sales” comparables. DuPont Rebuttal III-F-
6. But a close inspection of the record shows that NS’s appraisers only valued properties at
levels above comparable sales where specific evidence showed that the only sales data available
was not fully comparable to the land parcel in question. For example, DuPont complains that
NS’s valuation of certain property in downtown Pittsburgh exceeded the average price of the
nearby comparable sales. See id. III-F-10-11. But the DRR property at issue is located in the
heart of downtown Pittsburgh, and after a detailed on-the-ground inspection NS’s appraiser
determined that significant real estate improvements—including a convention center, hotels and
major office buildings, and a professional baseball stadium—demanded land value prices greater
than the limited comparable sales data would support. Because NS’s appraiser relied on
extensive on-the-ground fieldwork— physically inspecting almost twice as much land along the
ROW as DuPont’s appraisers did—he was able to produce more discrete valuations than would
have been possible relying solely on comparable sales data, which is often incomplete and
frequently has little nexus to the land along the ROW in urban areas. See NS Reply III-F-17.
Indeed, as DuPont’s own appraisal report admits, “land values in an urban area are extremely
sensitive to small changes in geographic area. In an urban area, sometimes moving just one
block away finds you in a totally different market environment, with totally different underlying
land values.” DuPont Rebuttal Ex. ITI-F-2 at 95. There is nothing at all unusual about valuing a
property at levels above comparable sales where that property’s characteristics support a higher
valuation.

Second, DuPont complains about NS’s removal of higher end outlying sales that “were
clearly inconsistent with the volume of market activity.” NS Rebuttal Ex. III-F-3 at 14. But as

NS explained in its Reply, NS took this step to ensure a conservative appraisal, and this step
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could only decrease the appraised value of the DRR’s land. This conservative approach does not
impact the reliability of the NS appraisal.

Third, DuPont complains that NS erred by applying route average values that include
sales data from urban areas to rural locations where little or no comparable sales data were
available. See DuPont Rebuttal ITII-F-10. DuPont asserts that this practice overstates land values
in rural areas. See DuPont Rebuttal Ex. III-F-2, at 58-63. But the example that DuPont provides
of a supposed overstatement on the Birmingham, AL, to Chattanooga, TN, route proves the
opposite of what DuPont claims. Specifically, a table in DuPont’s Rebuttal report shows that the
average value applied by NS to the rural areas where no sales data exist is $91,072 per acre and
that the value was derived from 90 sales in Jefferson County (an urban county including the city
of Birmingham) and two sales in rural Etowah County—a rural county. See id. at 54, 61. What
DuPont does not show is that the average land value for the two sales from rural Etowah County
was $128,912 per acre'®® while the average land value from the 90 urban Jefferson County sales
was only $90,232 per acre.'® Thus, contrary to DuPont’s claim, NS’s application of the relevant
residential land sales data from urban Jefferson County actually produced lower land values per

acre than if NS had used available data only from rural counties.

4. DuPont’s Calculation of Easement Costs Violates Board Precedent.

DuPont’s Rebuttal adheres to its incorrect position that the DRR can acquire easements
for the same dollar amount historically paid by NS, with no indexing for inflation—even though
most of the relevant easements were acquired many years ago. DuPont Rebuttal ITI-F-14. As
NS explained on Reply, DuPont’s approach is directly at odds with the Board’s decision in Xcel
that easements must “be valued at current costs” in order to “reflect the current value of
obtaining the necessary easements.” Xcel, 4 S.T.B. at 669. DuPont’s Rebuttal does not respond

to—or even acknowledge—that contrary precedent, and instead claims that it should only have

165 NS Reply WP “Etowah County, AL - SalesData.xls”, Column P converted from SF to acre.
166 NS Reply WP “Route 1 - Birmingham, AL to Chattanooga, TN Sales Data.xls”’, Column P
converted from SF to acre.
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to pay “the fee actually paid for the perpetual easement.” DuPont Rebuttal III-F-14—-15. But the
whole point of indexing is to calculate the current dollar value of “the fee actually paid for the
perpetual easement.” If an NS predecessor paid $1,000 in 1881 to acquire an easement, then the
equivalent 2007 price for that easement would be far higher, simply because the value of $1,000
in 1881 was far higher than the value of $1,000 today. DuPont’s refusal to index easements is
thus a transparent attempt to have the DRR acquire easements in exchange for less monetary
value than NS and its predecessors historically paid to acquire those easements. It is plainly not
a “barrier to entry” to reject this sort of manipulation; on the contrary, the Xcel approach used by
NS ensures that the DRR will acquire easements on the same terms that NS and its predecessors

acquired them.'®’

B. The Board Should Follow Longstanding Precedent and Practice and Apply
R.S. Means Cost Data to Develop Earthwork Costs, Adopting NS’s Evidence
and Rejecting DuPont’s Reliance on a Small, Isolated, and Poorly
Documented Short Line Project as the Basis for a 7,300-Route-Mile SARR.

DuPont’s evidence repeatedly used the atypical 1.3 mile “Trestle Hollow” project as the
basis for positing unrealistically low and unachievable roadbed preparation costs. See, e.g.,
DuPont Opening III-F-14-15 (using Trestle Hollow project costs as a basis for common
earthwork costs); id. III-F-22 (applying Trestle Hollow project costs as a basis for
seeding/topsoil placement costs); id. III-F-27 (calculating subballast costs from Trestle Hollow
project costs). In SAC cases, the Board has accepted only two sources for the earthwork costs at
issue: (i) Means construction cost data in most cases; and, in two cases, (ii) cost data from far
more representative, larger rail projects conducted by the defendant rail carrier on lines
replicated by SARRs that were much smaller than the DRR. DuPont has offered no reason for

the Board to depart from its established practice and precedent and instead rely upon a 1.3 mile

17 DuPont’s citation to TMPA I is beside the point. The complainant in TMPA submitted
evidence of easement costs that was “unrebutted,” and the only question presented was whether
the Board should accept those costs or require the SARR to acquire fee simple title to the land.
TMPA I at 697. TMPA I certainly does not contradict Xcel’s clear and controlling holding that
easements must be valued at current costs.
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short line project that is neither on, nor representative of, the SARR route as the basis for
roadbed preparation costs for a SARR network covering nearly 7,300 route miles.

On Reply, NS explained in detail why the short, atypical Trestle Hollow project—a
7,000-foot short line realignment project not on the SARR network—was an inadequate basis for
estimates of earthwork and roadbed preparation costs for the largest SARRs ever proposed,
covering 7,300 route miles of diverse terrain and conditions. See, e.g., NS Reply III-F-38-44.

NS refers the Board to its Reply Evidence and will not reiterate all of those arguments here.
Instead, this brief highlights two significant reasons to reject DuPont’s inapposite evidence and
adopt the Means-based evidence developed by NS: the Board’s longstanding preference for and
use of Means data; and the distortions and inaccuracy inherent in attempting to extrapolate costs

from a small, atypical, short line project to the greenfield construction of a new Class I railroad.

1. The Board Has Applied Means Construction Cost Survey Data
as the Basis for Roadbed Preparation Costs in the Majority of
SAC Decisions.

The Board has long relied upon Means, which provides current and comprehensive
construction cost data based on national surveys of construction companies, as the authoritative
source for earthwork costs in SAC cases. See, e.g., FMC, 4 S.T.B.at 800; Otter Tail at D-11; NS
Reply III-F-38 & n.21. Means is particularly well-suited to the present case because of the
unprecedented size and scope of the DRR and the widely varying terrain, topography, and
conditions through which it would be constructed. Because Means provides detailed cost data
gathered from hundreds of diverse construction projects and conditions, properly selected and
applied specific Means cost categories are much better suited to develop costs for such a diverse,
wide-ranging project than a general, incomplete and ambiguous bid document for an atypical
7,000 foot line relocation project (the Trestle Hollow project) that DuPont used as the basis for
much of its earthwork cost estimates. See NS Reply III-F-41.

If ever there were a case warranting the use of data derived from a broad range of
projects covering diverse geography, topography, and conditions, it is this one. The DRR is one

of the largest and most geographically dispersed SARR ever proposed. Means data is derived
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from a survey of many construction projects throughout the United States and includes most of
the specific tasks and conditions builders of the DRR would likely encounter. Because Means
data covers a wide range of tasks, conditions, equipment, and job sizes, selection of the correct
categories allows cost calculations to be tailored to the varying conditions likely to be
encountered in diverse territory covered by the DRR. Rather than the one-size-fits-all approach
of using the tiny Trestle Hollow project for the 7,300 mile SARR, Means data allows a more
specific and nuanced calculation tailored to the varying conditions and terrain traversed by the
DRR.

DuPont claims, without support, that Means cost data is only for small projects and does
not reflect economies of scale. See DuPont Rebuttal III-F-16. This is wrong. Means provides
costs for a wide range of construction activities of different types and sizes, from very small
projects to very large projects. To cite but one example, DuPont’s own evidence used Means
data to develop unit costs for loose rock excavation, assuming the DRR would use a 42-CY
Hauler. See DuPont Opening III-F-16, n.36. A 42-CY Hauler is a very large piece of equipment
only used for large-scale construction work and projects. If Means were limited to small
projects, it would not include the costs of such equipment. In addition, Means includes
production rates and unit costs for scrapers, bulldozers, and 22 cubic yard haulers similar to the
equipment that DuPont says was actually used in the Trestle Hollow project.'®® Furthermore,
Means data is derived from surveys of actual construction contractors and actual projects to
facilitate its primary use—as a basis for real-world contractors to develop construction project
bids. If Means costs did not reflect economies of scale and scope for particular tasks, equipment,
and projects, its value would be severely limited, and it would not be so widely used as an

estimating tool in the construction industry.

1%8 The primary reason Means costs are higher for the equipment that actually would be used in a
rail construction project is that they do not include productivity benefits associated with mass
excavation and instead reflect typical equipment production rates and associated costs.
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2. The Board has Expressed no ‘“Preference” for the Use of Costs
from a Particular Railroad Project Instead of Means Cost Data.

Contrary to DuPont’s suggestion, the Board’s SAC decisions have not expressed a
preference for the use of earthwork costs from a specific, individual railroad project instead of
costs developed through the Means survey of real world contractors to develop representative
actual construction costs for a wide variety of tasks and conditions. See DuPont Rebuttal III-F-
15-16. DuPont’s erroneous assertion rests on several mistaken premises. Initially, it assumes
that Means cost data are somehow hypothetical and not based on “current real-world” costs.

This is false—the costs developed by Means are based on surveys of actual contractors engaged
in real world construction projects throughout the United States. See NS Reply WP” RS Means
Pages_IX&X.pdf” (describing how Means data is developed). Means gathers, compiles, and
organizes that real world data into detailed, specific unit costs that are widely used in the
construction industry to develop cost estimates and bids for a wide variety of “current real-
world” construction projects. See id.; see also Duke/CSXT, 7 S.T.B. at 476 (describing Means as
“a set of nationwide standardized unit costs, adjusted for localities, used to estimate the cost of
construction”).

DuPont further erroneously posits that, by accepting defendant carriers’ earthwork costs
in two cases (while using Means cost data in virtually all other SAC cases), the Board
established a preference for use of any specific rail project cost data over the use of Means cost
data.'® In two individual western cases, WFA [ and AEPCO 2011, the Board accepted certain
construction cost data from projects conducted by the defendant carrier on substantial portions of
the very rail lines replicated by the SARR.'”® See DuPont Opening III-F-14. But DuPont cannot
cite any new rule or principle regarding construction cost data announced in those cases, because

there was none. The Board accepted some of the defendant carrier’s own earthwork costs in

1% DuPont concedes that the Board has used Means as the source of earthwork costs in virtually
every other SAC case.

170 Byen in these two isolated, fact-specific circumstances, the Board still used Means for several
costs. See, e.g., WFA I at 87 (applying Means costs for excavating and loading blasting rock);
AEPCO 2011 at 88 (using Means to determine loose rock excavation unit costs).
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WFA because the complainant and the defendant carrier agreed to use the carrier’s project data
in that case. See NS Reply III-F-40, n.27. Because the parties agreed to use defendant carrier
project data for those costs for which such data was available, the Board had no occasion to
address—Iet alone decide—the relative merits of the defendant carrier’s cost data from a
particular project vis-a-vis Means cost data.

Here, in contrast, NS does not agree that the proffered (Trestle Hollow) project costs are
representative of the costs of constructing the SARR, because they are not. DuPont offers data
from a bid for a small short line project that does not replicate any segment of the SARR and was
not conducted by or on behalf of the defendant carrier. For good reasons, the Board has never
expressed a general preference for data from a specific individual project over Means
construction cost data without regard to the relevance or comparability of the individual project
to the parameters and characteristics of the SARR and its construction costs. Any contrary claim
by DuPont is simply false.'”' Rather, the Board’s longstanding preference for Means cost data in
the absence of better-fitting or more relevant cost data (such as current defendant carrier cost
data regarding its construction of substantial portions of lines replicated by the SARR) remains
sound and unchanged.

DuPont’s attempt to extrapolate bid costs from the small, atypical Trestle Hollow project
is readily distinguishable from the Board’s acceptance of the defendant carrier’s construction
cost data in WFA [ and AEPCO 2011. First, the 1.3 mile Trestle Hollow project is not
comparable to the 7,300 route mile DRR. The DRR is well over five thousand times larger and
would traverse widely varying terrain and conditions covering the entire eastern United States.'"?

By contrast, the much larger projects used in WFA I and AEPCO 2011 constituted a significant

"I In fact, the Board has specifically found that Means can be used to “impeach a document”
used to support construction costs, thus demonstrating that specific project costs are not
inherently superior to Means. See AEPCO 2011 at 103.

17 By DuPont’s calculation, the lines constructed by the DRR would cover 7,272 route miles. In
addition, the DRR would operate over an additional 818 route miles using trackage and joint
facilities agreements. See DuPont Opening III-B-5, Table III-B-2.
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and substantial portion of the lines replicated by the SARRs.'”* Unlike the relatively large
projects at issue in WFA and AEPCO 2011, the short and compact Trestle Hollow project simply
is not representative of the vast and diverse terrain and conditions in which the DRR earthwork
would be conducted. Second, the projects whose costs the Board accepted in WFA I and AEPCO
2011 were conducted by the incumbent railroad on the actual rail lines replicated by the SARR.
See WFA I at 81; AEPCO 2011 at 86."" The Trestle Hollow project, however, covers no part of
the 7,300-mile DRR system posited by DuPont.'”

Moreover, even if it were otherwise sound practice to attempt to extrapolate costs from a
“typical” 1.3 mile project to a 7,300-mile SARR—which it is not—Trestle Hollow was not a
typical project. The density of material to be excavated in the short linear distance of the Trestle
Hollow project made available economies of scale and efficiencies that would not be available to
the DRR, whose excavation and earthwork activity generally would be spread over long

distances. See, e.g., NS Reply III-F-41 (discussing the Trestle Hollow project’s excavation unit

'3 See WFA I at 25-26; NS Reply WP “BNSF Orin Line.pdf;” NS Reply WP “BNSF Shawnee to
Walker Miles.pdf;” NS Reply III-F-39-40.

7% To the extent those cases might be read to indicate anything about the use of specific project
data, they suggest that construction project data from the defendant carrier’s own projects may in
some instances be preferable to Means data for certain costs. In this case, NS made available
and produced construction cost data from rail construction projects on the NS network. DuPont
refused to use those costs, however, preferring to rely on a short line project that was neither on
the lines replicated by the SARR nor on any NS line.

'3 Further, the fact that the comparison construction projects in WFA I and AEPCO 2011 were
those of the incumbent carrier allowed the Board to receive the best evidence of SARR costs. In
WFA I, for example, WFA argued that no clearing and grubbing costs were necessary for several
SARR subdivisions because certain BNSF construction documents did not appear to include
those costs. WFA I at 81. Because the project at issue was defendant BNSF’s own project,
however, the railroad was able to present evidence explaining how it actually accounted for
clearing and grubbing costs. The Board found that “BNSF has adequately explained why its
documentation for these segments did not list a cost for these items” and added appropriate
clearing and grubbing costs. Id. at 82. Such analysis would not have been possible if the Board
had used a third party project with incomplete information such as the Trestle Hollow project
proffered by DuPont in this case. While DuPont’s witnesses make unsupported assertions about
the content and meaning of broad, ambiguous cost categories in the skeletal Trestle Hollow bid
documents, they offer no evidentiary support for those assertions. See, e.g., DuPont Rebuttal III-
F-48 (rejecting inclusion of a separate cost for fine grading because the cost is allegedly included
elsewhere). Means allows the Board to apply average costs and avoid project-specific disputes
that are difficult to resolve in the absence of clear, detailed, and supported explanatory evidence
provided by a party that was directly involved in the aspect of the project in question.
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price and how it relates to the high concentration of excavation volumes within a small
geographic area). Construction of the DRR would require more equipment and resources to
remove, move, transport, manipulate, cut, fill, place, and dispose of the same volume of material
involved in the Trestle Hollow project. As a result, the efficiency and productivity of the
equipment used to construct the DRR would be correspondingly lower than that enjoyed by the
Trestle Hollow project. The 1.3 mile length and terrain of the Trestle Hollow project also are not
representative of the varying and diverse terrain and conditions that will be encountered by the
7,300 route mile, 20-State DRR. As NS demonstrated, in many respects the Trestle Hollow
project was constructed in nearly optimal conditions.'’®

Detailed evidence and explanations of the Trestle Hollow cost categories also were not
available. For many items, the only “evidence” of what was included in various large and
undefined cost categories are recollections and representations of DuPont witness Crouch. See,
e.g., DuPont Rebuttal III-F-55 (citing Mr. Crouch’s “recollection” that water for compaction was
used and the contractor sometimes bladed the soil so it would dry). In WFA I and AEPCO 2011,
the defendant rail carrier was able to present evidence showing that certain cost categories
excluded costs the complainants claimed were included. See WFA I at 81; supra at 116, n.175.
Neither NS, nor the Board, has any way to verify what costs were included and which were not.

In addition, inconsistencies between bid documents and contractor notes for the Trestle

Hollow project make it difficult to confirm its “real” costs and further undermine the credibility

of DuPont’s proffered unit costs. For example, as NS noted in its Reply,

the Cost Tracker sheet relied upon by DuPont for the DRR’s common
excavation unit cost identifies 787,223 units of mass excavation. There is
no indication anywhere in DuPont’s supporting documentation of how that
figure was derived or what the term “units” represents. DuPont treats the
unit cost as a cost per cubic yard applicable to common excavation. The
6/08/06 contractor meeting notes, however, indicate the yardage for the
project as 630,000 cubic yards or only 80 percent of the mass excavation

17 For example soil moisture was found to be near optimal around Trestle Hollow. See NS
Reply III-F-43. The DRR, by contrast, traverses a vast area with a diverse range of terrain
conditions, some more challenging for construction than others. See NS Reply III-F-87-93.
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quantities used in DuPont’s work papers. This represents a considerable
difference.

NS Reply III-F-42. The very general and limited project information and data DuPont provided
regarding the Trestle Hollow project were inadequate to allow meaningful analysis of cost
categories or to determine what costs they included.

Moreover, if DuPont genuinely believed that costs based on specific railroad projects
were necessarily better than Means construction cost data, the best available evidence would be
the data NS made available in discovery concerning projects actually constructed on the NS
system and reflecting NS’s experience and costs on its Class I rail network. See NS Reply III-F-
45. But DuPont chose to disregard the information NS provided in discovery about these
projects in favor of the flawed and inapposite Trestle Hollow project cost information. On a
project-specific basis, the NS projects provide a much better benchmark for the costs the DRR
would be likely to incur. See, e.g., NS Reply III-F-48, Chart-III-F-2 (comparing earthwork
project costs of Trestle Hollow and NS projects).177 The NS project data is far more
representative of real-world construction expenses along NS rail lines replicated by the SARR
than the atypical Trestle Hollow project, which is not even on the NS system.

DuPont cannot have it both ways. If it wished to maintain that the NS projects are not
“akin” to new rail construction for the DRR and cannot form the basis for extrapolation of costs
for a 7,300 route mile SARR covering diverse terrain and conditions, then certainly the similarly
sized Trestle Hollow project would fail by the same standard, and the Board should follow
established precedent and apply Means cost data as the best available evidence. If, alternatively,
DuPont wished to adhere to its position that any actual specific rail project is better than Means

data, it should have used the actual NS project costs produced in discovery, which reflect

7 DuPont claimed the NS projects were too small, and therefore not “akin to new rail
construction like the DRR.” DuPont Opening III-F-13. As NS demonstrated, however, many of
the projects for which it made AFEs and cost data available were larger than the Trestle Hollow
project. NS Reply III-F-46, Table III-F-10. DuPont’s contention that the NS projects are “too
small” would necessarily preclude use of the Trestle Hollow project, which was smaller than
several of the NS projects that DuPont rejected as too small to use as the basis for DRR
earthwork costs.

118



PUBLIC VERSION

representative construction costs from projects on the NS system that were as large or larger than
the Trestle Hollow project.

In sum, the Board has expressed no preference for particular projects as a basis for
developing roadbed preparation costs for a SAC presentation. Further, no SAC decision has ever
relied upon a single, small construction project that was not constructed by the defendant carrier
on lines replicated by the SARR. Instead, the Board consistently has relied upon Means as an
accurate and reliable source of earthwork costs. Only where representative project costs incurred
by the defendant carrier on lines constituting a significant portion of the SARR network are
available has the Board used such data instead of Means data. Means is particularly well suited
to this SARR, a very large-scale project where no data from a project of similar scope and scale
is available. By quite a margin, the DRR is the largest and most complex SARR ever presented
to the Board. Because of the unprecedented size and scope of the SARR, this case is peculiarly
ill-suited for the Board to experiment by departing from its established practice and precedent in
favor of extrapolation of the costs of an atypical, short and poorly documented short line project
to a SARR that would be built through diverse terrain and conditions covering well over five
thousand (5,000) times more territory. The Board should follow established precedent by

applying appropriate Means costs provided by NS on Reply.

3. DuPont Cannot Rely on New Evidence it Deliberately Withheld From
NS and Produced for the First Time to Support its Rebuttal.

DuPont’s sharp tactic of withholding relevant Trestle Hollow project documents and then
springing them on rebuttal provides yet another reason for the Board to reject the use of Trestle
Hollow project unit costs. On Rebuttal, DuPont relied upon additional Trestle Hollow project
documents that it did not previously produce despite NS’s express requests for such documents.
See DuPont Rebuttal III-F-20-22. In its Opening Evidence, DuPont relied upon a one-page
summary to support its Trestle Hollow earthwork unit cost assumptions. See DuPont Open. WP
“Trestle Hollow Project Cost Sheet.pdf.” Because that very general summary lacked detail or

supporting documentation sufficient to allow meaningful review of DuPont’s cost assumptions
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and support, NS requested that DuPont provide supporting documents and information, including
“actual construction invoices and payment records.” See NS Reply WP “Email to DuPont Re the
Trestle Hollow Project.pdf” (requesting any documents supporting Trestle Hollow project
specifications and costs, including all Trestle Hollow project documents DuPont relied upon to
support its case-in-chief and expressly specifying all supporting documentation for the one-page
Trestle Hollow project cost sheet). In response, DuPont produced no further documents, asserted
that NS’s requests for documents supporting DuPont’s opening evidence were inappropriate

“discovery requests” and represented that DuPont “has provided all of the work papers that are

the basis for its road property investment quantities and costs.” Id. (emphasis added).'”™

Because DuPont had clearly stated that it was not relying on any other documents to
support its Trestle Hollow project costs, NS pointed out on Reply that DuPont’s Trestle Hollow
project-based unit costs were unsupported, unexplained, and inconsistent. See NS Reply III-F-
42. But DuPont’s Rebuttal relied upon a detailed construction contractor invoice—produced for
the first time on Rebuttal, thereby denying NS an opportunity to evaluate and respond to that
new evidence—to respond to NS’s Reply showing that DuPont’s Trestle Hollow unit costs were
unsupported. See DuPont Rebuttal III-F-21 & n.22 (relying on a five-page detailed invoice
submitted as Rebuttal workpaper).

This is a particularly egregious abuse of the Board’s rules regarding the permissible
scope of rebuttal and the complainant’s burden to present its entire case-in-chief in its opening
evidence. DuPont not only seeks to rely on new rebuttal evidence that should have been
produced on opening, it withheld that evidence despite NS’s express follow-up request for
precisely such information. The Board must not countenance such sandbagging and abuse of its
processes. In order to preserve the integrity of SAC proceedings and evidentiary rules, the Board

cannot allow a party to refuse to produce supporting material in response to the opposing party’s

'78 This statement alone should estop DuPont from relying on new supporting material produced
for the first time with its Rebuttal.
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express request and then turn around and rely on new material covered by that request in its next
filing. The Board should disregard that new Rebuttal Evidence and any related argument
entirely, both because it was improperly withheld by DuPont and because it is produced for the
first time on rebuttal. See, e.g., SAC Procedures, 5 S.T.B. at 446; Xcel, STB Docket No. 42057,

at 2 (served April 4, 2003).

C. Bridges
1. Movable Bridges

DuPont’s attempt to raise new arguments for the first time on Rebuttal regarding the use
of federal funds in order to avoid 90% of the cost of movable bridges is both barred as a matter
of law and fatally flawed on its merits. As a threshold matter, DuPont’s new claim that the DRR
would incur only 10% of all movable bridge construction costs because the remainder would be
paid by federal Truman-Hobbs Act funding is impermissible new evidence submitted in rebuttal
that may not be considered under the Board’s rules. NS explained in its Reply Evidence that
DuPont entirely failed to explain or support its movable bridge cost in its case-in-chief on
Opening, silently applying a 10% DRR cost share in its workpapers without discussion and
without providing any rationale or explanation. See NS Reply III-F-206-07. Such explanation
and supporting evidence is an essential part of DuPont’s case-in-chief which it was obliged to
present in its Opening Evidence.'”’

Having failed to provide any evidence whatsoever to support its unexplained and
unsubstantiated movable bridge cost assumptions (including a tacit 90% cost subsidy assumption
for all such bridges) on Opening, DuPont is foreclosed from attempting to do so in its Rebuttal
Evidence. The Board should adopt NS’s movable bridge cost evidence as the only complete and
supported evidence submitted at the proper time.

Even if the Board were to consider DuPont’s untimely attempt to supplement its evidence

and explain its movable bridge costs, its new arguments and evidence are meritless. On

179 SAC Procedures, 5 S.T.B. at 445-46 (emphasis added); IPA at 3; Xcel, STB Docket No.
42057, at 2 (served April 4, 2003).
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Rebuttal, DuPont attempts to explain the 90% movable bridge cost discount it buried in its
Opening workpapers as justified by the federal Truman-Hobbs Act, which provides varying
levels of federal subsidies for renovation, modification, or removal of existing movable bridges
that pose an obstacle to waterborne navigation. As NS explained in its Reply Evidence,
however, Truman-Hobbs funding is limited to alterations, structural changes, replacement, or
removal of pre-existing bridges. See 33 C.F.R. § 116.01(c); see also 33 U.S.C. §§ 512 et seq; NS
Reply III-F-208-211. Because the DRR would be constructing the original bridges, it would be
required to pay the full cost of new construction, and would not be eligible for any Truman-
Hobbs funding.

DuPont attempts to evade the clear limits on and purposes of Truman-Hobbs funding
with a convoluted argument that the DRR may not be denied a subsidy from that program, even
though NS did not obtain such a subsidy for constructing the bridges at issue. See DuPont
Rebuttal III-F-102-04. DuPont contends that because NS would have been eligible to apply for
Truman-Hobbs funding to replace movable bridges on the NS system in 2009, the DRR would
also be eligible to apply for such funding. But this argument misses the point: in order to be
eligible for bridge removal or replacement funds under the Truman-Hobbs Act, a rail carrier
must first own an existing movable bridge. The whole purpose of the federal program is to
encourage changes to existing bridges to eliminate the obstacles they pose to water navigation.
Starting from nothing, a new entrant like the DRR would own no existing bridges—it would
have to construct its rail bridges in the first instance. In developing stand-alone costs for a SAC
presentation, the complainant must include costs for all necessary capital investment incurred by
the incumbent carrier. See, e.g., FMC, 4 S.T.B. at 797, n.161. Here, that includes the cost of the
original construction of movable bridges, not simply subsequent costs incurred to alter or replace
the bridge to better accommodate water navigation. The limitation on Truman-Hobbs funding to
make changes to existing bridges is dispositive in this case.

Furthermore, DuPont’s rationale is founded on the erroneous premise that all movable

bridges are “entitled” to Truman-Hobbs funding. DuPont Rebuttal III-F-102 (“NS is entitled to
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Truman-Hobbs Act funding in 2009 for all existing movable bridges.”). NS and other rail
carriers may be eligible to apply for such federal funding, but none is entitled to such funding.
The program is discretionary and historically has received extremely limited funding. In order to
obtain Truman-Hobbs cost sharing support from very limited program funds, an eligible railroad
must apply and obtain approval from the Coast Guard, which in turn must decide which
competing projects to fund and in what amount, from funding that is grossly insufficient to
finance all eligible projects.

The DRR, like a real-world railroad, cannot assume that all of its movable bridge projects
could obtain funding even if they were technically eligible. DuPont has presented no evidence
whatsoever to support its extremely dubious assumption that the DRR would successfully obtain
Truman-Hobbs subsidies for all 26 movable bridge spans on the DRR. Indeed, as NS explained
in its Reply Evidence, only 27 bridge modifications or replacements received Truman-Hobbs
funding in the 72-year history of the program from 1940 to 2012. NS Reply III-F-208. All but
four of these projects were funded prior to 2009, when the DRR would be seeking to fund the
construction of movable bridges. Thus, at best, federal funding was available to assist in the
financing of rehabilitation, removal, or replacement of four movable bridges nationwide for all

rail carriers in 2009.'%°

Thus, even if the Board were to accept the use of Truman-Hobbs funds to subsidize
SARR bridge construction, which it should not, the program had insufficient funding to pay for

the DRR movable bridge replacement.'®" Even for replacement or modification of existing

180 Furthermore, bridge projects that are selected for funding are not guaranteed a 90%
contribution by the federal government. Costs are apportioned under a formula that requires the
bridge owner to “bear such part of the cost attributable to the direct and special benefits which
accrue to the bridge owner as a result of alteration to the bridge.” See 33 C.F.R. § 116.50. For
example, the NS bridge crossing the Mississippi River in Hannibal, Missouri is one of the two
NS bridge projects which received federal funds. But the federal government only paid 78% of
the cost, not 90%. See NS Reply III-F-211.

'8! Because Truman-Hobbs funding is not available for original bridge construction, a necessary
premise of this discussion is that the DRR would somehow secure such federal funding to
“replace” bridges constructed by NS. This would be contrary to basic SAC theory and
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bridges (which the DRR would not own), the DRR would have been eligible to compete for
funds that in the real world were exhausted by four bridge projects. DuPont attempts to obscure
this reality by citing the $142 million dedicated to Truman-Hobbs in the American Recovery and
Reinvestment Act of 2009. See DuPont Rebuttal III-F-101. But $142 million would not come
close to funding the 26 movable bridges along the DRR. That $142 million was the sum total of
the money available to fund Truman-Hobbs project subsidies in 2009 and beyond. The
Department of Homeland Security and Coast Guard issued a report finding that the $142 million
appropriation was sufficient to fund only four bridge projects.'® Thus, even in the event that the
DRR somehow were to receive 100% of available Truman-Hobbs funding from 2009 through
the completion of DRR construction—which would be extremely unlikely because of the other,
worthy projects that were actually selected for funding—those available funds would subsidize

the construction of only four bridges.'®?

2. Requiring the SARR to Pay to Construct Facilities that the
Incumbent Paid to Construct is not a Barrier to Entry.

DuPont further attempts to muddy the waters with a confused argument that requiring a
SARR to pay to construct the same facilities with private funding that the incumbent built with
private funding in the first instance somehow constitutes a “barrier to entry.” DuPont’s
contention ignores the definition of barriers to entry, including the definition the Board
articulated in the case upon which DuPont relies. See DuPont Rebuttal III-F-103. Barriers to

29

entry are “those ‘costs that a new entrant must incur that were not incurred by the incumbent.

principles, which posit that the SARR must develop full current costs of constructing facilities
needed to serve its traffic.

182 See “Alteration of Bridges, Program Specific Recovery Act Plan (May 14, 2009) available at
http://www.dhs.gov/xlibrary/assets/recovery/CG_Alteration_of Bridges Program Plan 5-15-

09.pdf.

'83 DuPont has offered no evidence whatsoever to demonstrate that the DRR would be able to
compete successfully with the projects that were actually funded using American Recovery and
Reinvestment Act funding in 2009. Indeed, DuPont has not even identified DRR bridges that it
contends would be eligible to seek Truman-Hobbs funding. As the statute and governing
regulations demonstrate, the mere fact that a bridge crosses a navigable waterway does not mean
that it unduly obstructs waterborne navigation or would be eligible for consideration for federal
subsidy under the Truman-Hobbs Act.

124



PUBLIC VERSION

Burlington Northern R.R. Co. v. STB, 114 F.3d 206, 214 (D.C. Cir. 1997) (citing West Texas,
1 S.T.B. at 670). As NS demonstrated, the evidence shows that NS or its predecessors-in-interest
paid the full cost of most of the movable bridges on the DRR. See NS Reply III-F-210-11.

NS further explained the unique circumstances affecting two movable bridges which do
appear to have received federal funding for replacement. See id. In its Rebuttal Evidence,
DuPont cites these as “examples” of NS bridges that received federal funding. DuPont Rebuttal
II1-F-104. But the two identified bridges are not “examples,” they are the only bridges on the
DRR system for which NS received Truman-Hobbs funding. See NS Reply III-F-210. DuPont
has offered no evidence to the contrary. And, even if the DRR were able to obtain Truman-
Hobbs funding for the replacement of these two bridges, it could only do so after it had incurred
the full costs of constructing the bridges in the first instance. By paying the full construction cost
of movable bridges, the DRR would incur a cost that the incumbent carrier itself incurred in
constructing the lines necessary to carry DuPont’s selected traffic.

Further attempting to manipulate the “barrier to entry” concept, DuPont contends that the
SARR should be required to pay for an asset only those costs the incumbent would pay in the
current market. DuPont Rebuttal III-F-103. DuPont goes on to claim that because NS already
owns the movable bridge spans in question and thus might be eligible for Truman-Hobbs funds
to alter or replace those bridges, the DRR must also be eligible for Truman-Hobbs funds to

“replace” those bridges. See DuPont Rebuttal ITI-F-104."* The gaping hole in DuPont’s facile

'8 To support its confused argument, DuPont engages in semantic sleight of hand using the term
“replacement.” As employed in DuPont’s newfound movable bridges argument, “replacement”
would refer to alteration, modification, or rebuilding of an existing structure using a government
subsidy that was not available to the incumbent when it constructed the bridge. In contestable
market theory and SAC presentations, however, “replacement” of a bridge or other infrastructure
refers to the new entrant’s construction of that infrastructure in the first instance, not subsequent
modification or reconstruction of existing infrastructure. The remainder of DuPont’s own road
property investment evidence shows it does not really believe the linguistic rationale it uses to
justify discounting DRR movable bridge costs by 90%. If “replacement cost” in SAC parlance
referred to only the cost the incumbent carrier would incur to modify or refurbish its existing rail
system, many of the other costs DuPont developed and presented in its Section III-F case-in-
chief and Rebuttal Evidence would be unnecessary. See, e.g., DuPont Opening III-F-8
(allocating costs for clearing and grubbing for the “original construction of the DRR lines”); /d.
at I1I-F-17-18 (providing funds for lateral and yard drainage).
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argument is that Truman-Hobbs funding is available only to those who already own an existing
bridge. As a new entrant to the market, the DRR would not own any existing railroad bridges.
Under well-established SAC principles and law, the SARR must pay the cost of constructing
necessary infrastructure, not merely the cost of making alterations to a pre-existing rail network.
Road property is the “major investment cost component” in SAC cases. Metro Edison Co. v.
Conrail, 5 I.C.C. 2d 385, 417, n.41 (1989). The methodology for developing road property
investment costs requires the SARR to “duplicate or replace (at today’s cost) the incumbent
carrier’s investment property.” Id. The road property investment made by the SARR must make
it “capable of providing the service.” Id. Indeed, the whole point of a “bottom-up” road
property investment analysis like that posited by DuPont in this case is to determine what it
would cost a new entrant to build the necessary rail infrastructure from scratch, nor what it might
cost to modify the incumbent’s existing infrastructure.

Although cloaked in “barriers to entry” language, DuPont’s position is contrary to
fundamental SAC principles and rules. Under DuPont’s theory, a SAC complainant could avoid
most construction and road property investment costs by positing that, rather than pay to
construct a rail network, the SARR would simply take over the incumbent’s existing assets free
of charge and then pay only the costs of any necessary alterations or modifications to the
incumbent’s infrastructure. Rate case complainants could thus assert the SARR is not
responsible for roadbed preparation and building new track but may simply modify, expand, or
rehabilitate existing track structures, thereby avoiding some of the most significant SARR
construction costs, including land and roadbed preparation. Of course, this is not the law and
would not be allowed because it would render SAC analysis and results meaningless.'® A

fundamental and indispensible component of a valid SAC analysis is calculation of the full road

"5 For example, it has long been established that a SARR must pay for the clearing and grubbing
of the roadbed, as well as all earthwork necessary to prepare the roadbed. See, e.g., West Texas,
1 S.T.B. at 705. A SAC complainant could not minimize such costs by contending that the
incumbent (having already built the track) would not incur clearing and grubbing costs if it
“replaced” the track today.
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property investment cost necessary to construct the entire SARR. With the limited exception of
costs the incumbent railroad was not required to incur, a viable SAC analysis must calculate the
full costs of constructing the railroad from scratch, including movable bridges. The relevant
measure is the cost of constructing a bridge, not the potentially subsidized cost of subsequently
altering that bridge.

DuPont’s position and evidence concerning movable bridge construction costs is barred
as improper rebuttal and indefensible on the merits. For either or both of those independent
reasons, the Board should reject DuPont’s evidence and adopt the movable bridge costs NS

developed, supported, and presented in its Reply Evidence.
D. Other Bridge Elements

DuPont’s Rebuttal rejected two major common-sense improvements that NS’s bridge
engineering experts made to DuPont’s fundamentally flawed Opening bridge cost approach, the
first regarding bridge height and the second regarding the matching of span designs with
appropriate abutments and piers. DuPont’s bridge height and pier and abutment assumptions for
NS bridges that would be replicated by the DRR are not physically feasible and could not
support rational cost estimates for feasible bridges. The two major corrections NS provided on
Reply are essential to feasible bridge design. Anything less would result in DRR bridges with
piers that hover in thin air (impossible) or crumble under the weight of bridge spans and passing

trains.

1. NS’s Bridge Height Evidence is far Superior to DuPont’s.

DuPont utterly disregarded the real-world maximum bridge height data produced by NS

3% ¢

in discovery in favor of what it variously refers to as its “estimated,” “average,” “necessary,” or
“standard” bridge height. See, e.g., DuPont Rebuttal at III-F-88; DuPont Opening at III-F-34.
But DuPont’s characterization of its approach is fiction. Contrary to DuPont’s suggestion, it
calculated no “averages” or “estimates’ using the bridge height data produced by NS. Indeed,

DuPont’s approach did not use actual NS bridge height data at all. Rather, DuPont simply

fabricated arbitrary categories of bridge heights without any support whatsoever in the actual NS
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bridge data. DuPont’s arbitrary assignment of a “standard” height to each bridge category is
irrational and ignores that each bridge must have sufficient height to clear the specific terrain
feature it crosses. For example, it cannot be true that the necessary height of a bridge over a
waterway with a known maximum height of fifty feet is a “standard” eleven feet high. See, e.g.,
NS Reply III-F-173-176." 8 Yet this is the position DuPont took on Opening and maintained in
its Rebuttal. Assuming instead that this bridge is fifty feet high, as NS does in its evidence, is far
more reasonable. NS’s bridge height evidence should be adopted as the only reasonable and
supported evidence.

On Rebuttal, DuPont made no real effort to defend or adjust the faulty bridge height
approach it proffered in its Opening. Instead, DuPont simply complained that NS had provided
“no evidence that all piers are always placed at the location of the bridge maximum height,” and
adhered to the same arbitrary and indefensible approach it used on Opening. See DuPont
Rebuttal at III-F-89. In contrast, NS’s Reply explained the basis for its assumptions, and why
those assumptions are reasonable and generate pier heights that, overall, accurately represent pier
heights for feasible real-world bridges.'®” Bridges generally are centered over the feature they
cross, and a support pier is usually placed in the center to minimize the longest span distance.

NS does not claim there would be no exceptions to its pier-centering assumption. Indeed, for
bridges both over waterways and roads, NS acknowledges that there may be some instances of

asymmetrical terrain that might require a pier to be placed off-center. Overall, however, NS’s

'8 This is an illustrative example. As the evidence shows, the large majority of DRR bridges—
comprising thousands of bridge locations—are infected by DuPont’s erroneous and indefensible
height assumptions, which are untethered to actual bridge height data and substantially and
systematically understate the necessary heights of NS bridges the DRR would replicate. See NS
Reply III-F-171-175.

87 DuPont’s complaint about NS’s pier spacing assumptions should not be allowed to obscure
the more fundamental threshold flaw in its bridge height approach: DuPont’s assumed bridge
heights are entirely arbitrary and are not based on the actual bridge height data that NS produced
in discovery. In contrast, NS’s Reply Evidence used the actual bridge height data as the basis for
its DRR bridge height approach and to derive the heights of piers necessary to support bridges
with the maximum heights recorded in NS’s actual bridge data. Before even considering the
spacing of piers, DuPont’s failure to tie its hypothetical bridge height assumptions to the real
world conditions the DRR would encounter necessarily dooms its bridge design approach.
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assumption that single bridge piers are centered is far more reasonable and likely to produce
accurate cost estimates than DuPont’s one-height-fits-all assumption.

For the first time on Rebuttal, DuPont offers a new and utterly unsupported claim
regarding the maximum bridge height information produced by NS. DuPont’s newly minted
claim alleges that the NS maximum bridge height represents the height not of the bridge, but the
height of the top of the rail on the bridge. See DuPont Rebuttal ITI-F-88. This is flatly wrong—
DuPont has confused bridge height with track elevation. They are not the same thing, and the
peculiar new rationale DuPont proffered on Rebuttal should be rejected out of hand.

Even if DuPont had shown that the arbitrary “standard” bridge heights it posited
somehow were an accurate estimate of average DRR bridge heights—something it utterly failed
to do—DuPont’s averaging approach still would be fundamentally flawed and would
systematically understate bridge costs. If DRR bridges were designed to their actual real-world
heights, some would be taller and some would be shorter than DuPont’s arbitrary “standard”
height. However, because bridge costs increase exponentially with increases in height—a
principle that DuPont acknowledged in Opening—it is more accurate to cost one short bridge
and one tall bridge and then average the two costs rather than to first average the two bridge
heights and then develop a cost. See DuPont Opening at III-F-34. This logic and conclusion are
indisputable. And it exemplifies a fundamental premise of NS’s bridge cost evidence that
DuPont’s approach repeatedly disregards: that any valid bridge cost method should to the fullest
extent possible recognize the large variety of terrain and features over which bridges are built,

since simply “averaging out the differences” will result in inaccurate cost estimates.

2. DuPont’s One-Size-Fits-All Bridge Substructure Assumptions are
Infeasible and Illogical and must be Rejected.

DuPont relies on a flawed and infeasible one-size-fits all substructure assumption,
thereby rejecting the obvious principle that longer and therefore heavier bridge spans require

more substantial support (i.e., more and more substantial piers and abutments). This proposition
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is so rudimentary and DuPont’s responses are so illogical and factually incorrect that it appears

that DuPont may be confused about its own methodology and NS’s corrections. For example,

o DuPont mischaracterized NS’s Reply Evidence by asserting that NS did
not apply different pier and abutment types to different types of spans.’

° DuPont incorrectly asserts that its DRR replacement bridge designs and
components are “currently in use in existing bridges.” DuPont Rebuttal
[I-F-4, n.251. In reality, none of the DRR bridges posited by DuPont use
the same combination of span, piers, and abutments as any of the existing
bridges cited by DuPont.'® Because those real world bridges use different
combinations of components, they do not have the same design
hypothesized by DuPont and do not support the feasibility of DuPont’s
hypothetical designs.

o DuPont asserts that it provided engineering calculations sufficient to show
that its piers and abutments could support the loads imposed by its spans.
This is false. DuPont provided no calculations of the loads imposed by the
spans it posited and no calculations of the load bearing capacity of the
piers it designed. Because DuPont failed to furnish such calculations, of
course it could not compare the data that would result in the manner
required for a meaningful design.'

'88 At some points in Rebuttal DuPont denies that NS uses different types of piers for different
span types and pier heights. “NS did not do anything different than what DuPont did other than
separate the bridges into different tabs of its spreadsheet” (DuPont Rebuttal IT1I-F-92). At other
points, DuPont does acknowledge NS uses different types of piers. “[NS piers] reflect different
details and quantities specifically tied to the design loads of a longer Type III span” (DuPont
Rebuttal ITI-F-96). Review of NS’s Reply Evidence shows that NS clearly explained why and
how it designed new piers. “The taller a pier structure is, the less weight it can support” and “the
shorter span has less dead load . . . [and] the shorter span is required to support [less] of a train’s
length” (NS Reply III-F-190). “NS had to design additional piers to be used with Type I and
Type Il spans . . . [and] NS had to design entirely new piers to be used with Type III and Type
IV spans” (NS Reply III-F-191). Reply workpapers show that different piers and abutments are
used for different span types and heights. See NS Reply WP “Bridge Construction Costs Errata
Reply.xlIsx,” Tab “Bridges — Type I Spans Only,” Cells AE2:AF12 column S and Tab “ridges —
Type III Spans Only,” Cells AD2:AE12 and column R.

18 For example, compare the pier types in DuPont Opening workpapers “Type 1_Photos and
Plans.pdf,” “Type II_Photos and Plans.pdf,” “Type III_Photos and Plans.pdf,” “Type IV_Photos
and Plans.pdf.” They are all different types of piers. Further, compare these piers with DuPont’s
own design for piers shown in DuPont Opening workpapers “BRO1-Pier Typical.pdf,” “BR02-
Pier Typical Sections.pdf,” “BR03-Pier USCG.pdf,” and “BR04-Pier USCG Sections.pdf.”
These are different types of piers than any of those illustrated in DuPont’s photos.

1% See DuPont Opening WPs “Type I_Photos and Plans.pdf,” “Type II_Photos and Plans.pdf,”
“Type III_Photos and Plans.pdf,” “Type IV_Photos and Plans.pdf,” “BRO1-Pier Typical.pdf,”
“BRO0O2-Pier Typical Sections.pdf,” “BR03-Pier USCG.pdf,” and “BR04-Pier USCG
Sections.pdf.”
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° DuPont erroneously claims NS did not prove that DuPont’s Opening

bridge designs were insufficient, ignoring the calculations in NS’s Reply
showing just that.'"

These points demonstrate that while DuPont argues on Rebuttal that its bridge designs are
similar to NS’s, validated by real-world use, and defended by engineering calculations, those
conclusions are belied by the facts. At bottom, DuPont advocates an absurd and infeasible
substructure design: using the exact same pier and abutment designs to support all bridge spans

¥2 Tra particular pier were actually strong enough to

ranging from 20 feet to 92.5 feet in length.
support a 92.5 foot span, using the same pier to support a 20 foot span would be a gross and
unparalleled waste. As NS has demonstrated, however, DuPont’s proposed piers are not strong
enough for 92.5 foot spans. See NS Reply III-F-196-97. Instead of DuPont’s untenable
approach and infeasible results, NS took the more realistic and accurate approach of designing
piers and abutments tailored to the specific burdens imposed by each span type based on their
weights per foot, the horizontal loads of passing trains, and the required lengths of the spans. See
NS Reply II-F-194, 196 & 201.

After doubling down on its fictional height “estimates” and homogeneous bridge designs
that render its own bridge evidence infeasible, DuPont’s Rebuttal claims to identify areas where
NS’s evidence overstated bridge costs. See DuPont Rebuttal III-F-91. DuPont’s criticisms of
NS’s evidence are unavailing. For example, DuPont claims NS reduced stress limits below

minimum AREMA recommendations. Those very guidelines, however, instruct bridge

engineers to make a “due allowance” to adjust the recommended minimum to account for

I See DuPont Rebuttal III-F-96. See also NS Reply WP “NS Type III Bridge.pdf” at 19,
showing an allowable load of 192,000 pounds for each pile in DuPont’s pier design. Page 20
shows loads imposed on each pier pile by DuPont’s Type III superstructure design ranging from
283,000 pounds to 435,000 pounds, or from 1.5 to 2.3 times greater than the design load
capacity. Page 21 shows an allowable load of 139,500 pounds for each pile in DuPont’s
abutment design. Page 22 shows loads imposed on each abutment pile by Type III superstructure
design ranging from 153,700 pounds to 178,300 pounds, or from 1.1 to 1.3 times the design load.

192 See DuPont Rebuttal WP “Bridge Construction Costs Rebuttal.xlsx,” Tab “Only Active
Bridges,” Cells Aj3422 and AJ5020. DuPont’s Rebuttal did use a different pier type for two
bridges. See id. at III-F-96.
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horizontal load stress to prevent column buckling."® DuPont also faults NS for using four piles
instead of six for smaller abutments. See DuPont Rebuttal I1I-F-94. But this cost-saving change
is consistent with SAC principles and the least cost stand-alone cost standard."* DuPont also
alleges NS adjusted the steel type in abutments from A30 to A572 in order to increase quantities.
See DuPont Rebuttal III-F-97. But this adjustment has no effect on quantities.

A final example is emblematic of DuPont’s numerous erroneous and misguided bridge
design and cost claims, and its disregard for standard bridge design. DuPont claims to have
identified five pier designs that NS over-designed, including one that DuPont claims would be
more than 38 times stronger than necessary. See DuPont Rebuttal III-F-96. In support of this
claim, DuPont submitted a workpaper using NS design calculations showing that the “selected
reinforcement for pure bending” burden is roughly 38 times the load capacity of a 41-foot pier.'g5
DuPont’s cursory and careless argument fails to take into account the essential fact that piers are
subject to both lateral bending (coming from train braking, acceleration, wind, etc.) and axial
compression (coming from the weight of the train and superstructure). By focusing only on
lateral load and bending, DuPont ignored the more substantial effects of axial load and
compression. Had DuPont reviewed NS’s complete calculation for lateral bending and axial
compression loads—that is, whether a pier simultaneously can withstand both—it would have
seen that NS’s experts designed a pier with an allowable load that is only five percent over the
imposed load, providing a margin that is well within standard design practice.'”® DuPont made

- . 5 . 7
similar errors for all piers it alleges are over-designed.'’

193 See DuPont Rebuttal III-F-96 and DuPont Rebuttal WP “NS Pier Stress.pdf” at Page 2.
194 See NS Reply WP “Bridge Construction Costs errata Reply.xlsx,” Tab “Abutment Piles,”
Cells C21 and F18.

%3 See DuPont Rebuttal WP “Examples of NS Over-designed Piers.pdf” at 3 (corresponds with
page 309 of NS Reply WP “NS Type III Bridge.pdf”).

19 See NS Reply WP “NS Type III Bridge.PDF” at 315 [1 - (53,038 allowable pier load/55,811
calculated pier load) =4.97% ].

197 See NS Brief Ex. 6 and DuPont Rebuttal WP “Examples of NS Over-designed Piers.pdf.”
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3 DuPont’s New Rebuttal Bridge Height Distribution Claim for
Large Bridges is Unsupported and Unreasonable.

DuPont also contests NS’s assumption regarding the mix of pier heights for larger
bridges. Based on their experience with designing larger bridges, NS’s experts made reasonable
assumptions that bridge pier heights will be evenly distributed between one-quarter of maximum
height and maximum height."”® On Rebuttal, DuPont introduced a new and unsupported claim
that 75% of a tall bridge’s length is at 25% of maximum height. If this claim is intended to
support DuPont’s Opening Evidence, it should have been presented as part of its case-in-chief on
Opening. SAC Procedures, 5 S.T.B. at 446; Xcel, STB Docket No. 42057, at 2 (served April 4,
2003). But, the example DuPont relies upon to support its new position actually indicates that
NS’s evenly graduated distribution is a better estimate than DuPont’s alternative distribution.'®®
This is unsurprising because NS’s approach is based on the reasonable assumption that the tall
bridges traverse roughly symmetrical valleys. In contrast, the assumption implicit in DuPont’s

approach is that valleys crossed by bridges generally consist of gentle terrain requiring limited

bridge clearance, occasionally interrupted by sudden, steep, and narrow gorges.

198 See NS Reply I1I-F-214.

199 See NS Reply WP “NS DuPont Special Bridges Exhibit (9_29_2012).pdf.” NS provided 12
examples of exceptionally tall bridges to support its approach, and in every instance the NS
approach more closely approximates the actual height distribution than the new approach
proffered in DuPont’s Rebuttal. DuPont selected from the 12 examples the one for which
DuPont’s approach would generate the closest approximation of the actual height distribution.
However, even for the most favorable example to DuPont’s position, the NS approach still yields
a much closer approximation of actual height distribution. A bridge using NS’s even height
distribution of 100%, 75%, 50%, and 25% of maximum height would yield a weighted average
height equal to 63% of maximum height. The example bridge raised by DuPont is roughly
distributed at 100% maximum height for half of the length and at 25% of maximum height for
half of the length, which also yields a weighted average height equal to 63% of maximum height.
A bridge using DuPont’s distribution of maximum height for 25% of the length and 25% of
maximum height for the remaining 75% of the length would yield a weighted average height of
44% of maximum height.
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E. Other Earthwork and Roadbed Preparation.
1. NS’s Soil Preparation Evidence is Conservative and based on
Documented Soil Conditions, while DuPont Relies Entirely on

Extrapolation from a Small Project Conducted in Optimal Soil
Moisture Conditions.

Both NS and DuPont provided evidence showing that soil preparation—including wetting
and drying—is an integral step in the earthwork process.””® DuPont does not include separate
costs for this necessary work because it contends Trestle Hollow project costs should adequately
cover “costs associated with any water for compaction that might be necessary.” DuPont
Opening III-F- 15.%°" NS’s Reply presentation analyzed diverse regional and system-wi<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>