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BEFORE THE
SURFACE TRANSPORTATION BOARD

)
UNITED STATES ENVIRONMENTAL )
PROTECTION AGENCY - PETITION FOR ) Finance Docket No. 35803
DECLARATORY ORDER )
)
REPLY COMMENTS OF THE

SOUTH COAST AIR QUALITY MANAGEMENT DISTRICT

In accordance with the Board’s Order served on February 26, 2014 in this
proceeding, the South Coast Air Quality Management District (the “District”) submits
these Reply Comments on the issues raised by the January 24, 2014 Petition for
Declaratory Order filed by the U.S. Environmental Protection Agency (“EPA”)
(“Petition”™).

INTRODUCTION

In its February 14, 2014 Reply to the EPA Petition (“District Reply”) and
its March 28, 2014 Supplemental Comments (“District Comments”), the District
demonstrated that when the reliable facts of record are considered against the proper legal
standard, the Board should respond to EPA’s Petition with a declaratory order confirming
that District Rules 3501 and 3502 would not be preempted by the Interstate Commerce
Commission Termination Act of 1996, 49 U.S.C. § 10101 et seq. (“ICCTA”), once they
are incorporated by EPA into the California State Implementation Plan (“SIP”) under the

Clean Air Act, 42 U.S.C. § 7401 et seq. (“CAA”). This conclusion, and the statutory,



judicial and administrative authorities that compel it, are endorsed and ably advocated
separately in the Supplemental Comments submitted on March 28 by the State of
California Air Resources Board (“CARB”), the state agency with plenary authority and
responsibility for the development, modification and improvement of the California SIP
which proposed the Rules to EPA; Earthjustice, a non-profit, representative coalition of
organizations' dedicated to the promotion of full achievement of the goals of the CAA in
California; and the Department of Environmental Protection of the Commonwealth of
Massachusetts (“Mass DEP”), which for more than 40 years has administered a SIP
which includes locomotive idling limits comparable to those in Rule 3502.

In these Reply Comments, the District will address and rebut the contrary
claims advanced in the Supplemental Comments filed by the Association of American
Railroads (“AAR Comments”), BNSF Railway Company (“BNSF Comments”), and
Union Pacific Railroad Company (“UP Comments™).> Specifically, the District will
(1) show that the Rules do not threaten to create a “patchwork™ of inconsistent local
regulations of locomotives across the county; (2) debunk the AAR canard that the Rules’
consistency with the CAA is “pretextual”; (3) confirm that the Rules do not impact the
core interests of the ICCTA, as properly understood in the context of the harmonization
of two (2) federal statutes; and (4) summarize why the Rules do not impose undue

burdens on railroad operations or interstate commerce, again in the context of applicable

! Earthjustice represents the Center for Community Action & Environmental Justice, the
East Yard Communities for Environmental Justice, the Natural Resources Defense
Council, and the Sierra Club. See Earthjustice Comments at 2.

> AAR, BNSF and UP sometimes are referred to collectively as the “Railroads”.



law. Considered as a whole, the Railroads’ objections reflect a basic antipathy toward
any regulatory influence of any kind on their operational preferences, regardless of the
actual impact of the action, or its consistency with core interests of the CAA and other
federal environmental statutes. The arrogance of the Railroads’ position is revealed in
statements such as the remark offered by BNSF’s witness Reilly:

The SCAQMD rules illustrate what happens when

government entities that do not understand railroad
operations try to tell railroads how to operate.

BNSF Comments, Reilly V.S., p. 2.

The District’s Reply will not address again in detail various claims
presented previously by the Railroads which relate to matters that are outside the scope of
the Board’s jurisdiction in this proceeding, and were covered in the District’s
Supplemental Comments. These include the Railroads’ claims regarding past actions that
they have taken to improve fuel efficiency or reduce air emissions;’ their previous
compliance with voluntary agreements reached with CARB;* the Railroads’ criticism of
the procedures through which the Rules were developed by the District and ultimately
presented to EPA;5 or the Rules’ compatibility with the CAA or statutes such as the

Locomotive Inspection Act.® The District previously showed these arguments to be

3 See BNSF Comments at 20-21, Lovenburg V.S.; UP Comments at 1-2, Schmid V.S.
4
1d.
> AAR Comments at 12-15, Rubenstein Aff, Y 14-25.
% BNSF Comments at 14-17.



unmeritorious, as well as irrelevant to the issues properly before the Board.” As EPA
reiterated in its own Comments submitted on March 25, 2014, the Petition concerns only
whether “Rules 3501 and 3502, if approved into the SIP, would be preempted under 49
U.S.C. § 10501(b). Issues concerning EPA’s ability to approve the rules into the
California SIP under the CAA are not relevant to that question.” EPA Comments at 1-2

(emphasis in original).®

ARGUMENT

I. The Rules Do Not Threaten A “Patchwork”
of Local Locomotive Regulations

A prominent claim advanced by the Railroads is that inclusion of Rules
3501 and 3502 in the California SIP would lead to a “patchwork” of local locomotive
regulations that would “balkanize” the interstate rail network. See AAR Comments at 4-
11; BNSF Comments at 9-14. The Railroads’ arguments are long on citations to statutory
authority and case law confirming the rather unremarkable proposition that one of the
ICCTA’s purposes is to avoid conflicting state regulation of railroad operations,’ but
woefully short on actual, fact-based examples of how emissions limitations such as those

embodied in the Rules have led to such an outcome. The obvious reason is that no such

’ District Comments at 12-28.

8 The CAA itself vests review authority over EPA’s determinations regarding approval of
SIPs exclusively in the U.S. Courts of Appeals. 42 U.S.C.
§ 7607(b).

? See, e.g., CSX Transp., Inc. — Pet. for Declaratory Order, 2005 WL 584026*9. See

also, Tex. Cent. Bus. Lines Corp. v. City of Midlothian, 669 F.3d 525, 532 (5th Cir.
2012).



evidence exists. The facts are that since the District’s Rules initially were adopted in
2006, the only state to propose any new air emissions rules that could affect railroad
locomotives in any fashion was Rhode Island,'® and since the Ninth Circuit clarified the
status of approved SIP provisions for purposes of ICCTA preemption challenges in 2010,
no state has proposed any such rules.

As the District showed in its Supplemental Comments (at 45-46), the
process that would apply to any state or local agency’s effort to include a new rule in a
SIP would be multi-layered, public, and ultimately subject to evaluation, modification
and final approval by EPA. Inter alia, as part of this process EPA would harmonize any
potential conflicts with other federal statutes, including the ICCTA."" Interested parties
(including, of course, railroads) would have ample opportunities to comment and seek
adjustments where necessary or appropriate, just as the Railroads did during the
development of Rules 3501 and 3502. The deliberative, coordinated federal procedures
that apply to the adoption of amendments to SIPs under the CAA are a far cry from the
“patchwork™ of pre-1996 state regulation of railroads that the ICCTA was intended to
displace. See Fla. E. Coast Ry. Co. v. City of West Palm Beach, 266 F¥.3d 1324, 1337
(11th Cir. 2001).

In an apparent effort to find a threat of piecemeal regulation somewhere,

AAR references locomotive emissions and idling limitations that presently are included

' The Rhode Island emissions regulations were approved by EPA for inclusion in that
state’s SIP in 2008. See 73 Fed. Reg. 16203.

" Ass’n. of Am. R.R. v. S. Coast Air Quality Mgmt. Dist., 622 F.3d 1094, 1098 (9th Cir.
2010) (*“Association of American Railroads™).



(with EPA’s approval) in the Massachusetts and Rhode Island SIPs. AAR Comments at
6-7. Revealingly, AAR first claims that even if the California, Massachusetts and
Rhode Island rules were all the same, they still should be preempted as a “collective”
rather than as “patchwork.” It then goes on to highlight what it alleges are differences
that illustrate the “burden” of compliance. However, the only examples of these
differences that are offered focus on minutiae such as whether a locomotive undergoing
essential maintenance can idle by virtue of a specific exemption (in the case of Rule
3502), or because such idling is “necessary” (in the case of the Massachusetts rule).
AAR Comments at 7-8. Little wonder that AAR hedges its bet by claiming that similar
state rules are as destructive to interstate commerce as different ones. In reality,
consideration of the previously-approved Massachusetts and Rhode Island emissions
limitations serves only to confirm that Rules 3501 and 3502 do not threaten the
proliferation of conflicting state regulations of locomotives that would force railroads to
change operating practices at every border. They are the only states other than California
to seek inclusion of idling limits in their SIPs since the CAA was enacted; and measures
easily available to, or already used by, the Railroads to comply with one state’s rules
(such as equipping locomotives with AESS technology) also ensure compliance with the
others’.

Finally, it bears emphasis that the fragmentation that 49 U.S.C. § 10501(b)
and decisions thereunder proscribe is that resulting from the “regulation of rail
transportation” under different state laws, not different experiences under environmental

or other laws that only incidentally affect railroads. Fla. E. Coast Ry., 266 F.3d at 1331;



United States v. St. Mary’s Ry. W., LLC, 2013 WL 6798560*3 (S.D.Ga.). Asthe
District’s witness Reistrup explained in his February 14, 2014 Verified Statement,
railroads can and routinely do adjust various aspects of their operations in response to
local conditions and circumstances. District Comments, Reistrup V.S., p. 3-4. Where, as
here, there is no real evidence of a threat of piecemeal, conflicting regulation of
locomotives by states or localities, the incidental impacts of the District’s air emissions
reduction provisions on the Railroads’ operating preferences within the South Coast
Region do not run afoul 0of 49 U.S.C. § 10501(b). Cf. Ace Auto Body & Towing, Ltd. v.

City of New York, 171 F.3d 765, 769, 779 (2d Cir. 1999).

II. The Rules’ Consistency With The CAA Is Not “Pretextual”

AAR claims that the proposed inclusion of the Rules in the SIP under the
CAA is a “pretext” to justify the local regulation of railroad operations. AAR Comments
at 12-16. Seizing on and amplifying a factually incorrect dictum'? in a footnote to the
2006 District Court decision in A4R v. SCAOMD," AAR apparently seeks to
delegitimize CARB’s advancement of the Rules to EPA in order to deter the Board from
harmonizing those federal requirements with the ICCTA. There are two (2) basic flaws in

this argument: AAR is judicially estopped from advancing it; and the claim is without

basis in fact.

12 See District Comments at 6.

1 Ass'n of Am. R.R. v. S. Coast Air Quality Mgmt. Dist., No. CV 06-01416-JFW, 2007
WL 2439499*6 n.6 (C.D. Cal. Apr. 30, 2007).



In arguments before the Ninth Circuit in Association of American
Railroads, counsel for the Railroads (including AAR) asserted that the proper course for
the District to follow in order to qualify the Rules for harmonization with the ICCTA was
to submit them through CARB to EPA for inclusion in the SIP. No mention was made of
any procedural obstacles, irregularities, “pretexts,” or any other issue that might conflict
with this course. The Ninth Circuit accepted the Railroads’ argument in affirming the
District’s Court’s preemption ruling. Association of American Railroads, 622 F.3d at
1098. When the District subsequently followed the path advocated by the Railroads’
counsel, the Railroads reversed course and filed a motion with the District Court seeking
a contempt citation against the District. In rejecting the Railroads’ motion, District Judge
Walter held that the Railroads were “playing fast and loose with the court,” and that they
were judicially estopped from objecting to the legality of the District’s submission to
CARB.'" AAR’s “pretext” claim is substantively indistinguishable from its contempt
motion; both challenge the legitimacy of the District’s submission of the Rules under the
CAA. As was the case with that motion, AAR is estopped now from contradicting its
own stated position before the Ninth Circuit.

AAR’s “pretext” invention also is contradicted by the facts. It appears that
AAR has pursued this line of argument in an effort to squeeze this case into the Board’s
Town of Ayer ruling, which rejected a municipality’s invocation of the Clean Water Act

to attempt to “interfere with interstate commerce by imposing a local permitting or

' See Order Granting Defendants’ Motion to Vacate Order to Show Cause (Doc. 232),

Ass’n. of Am. RR. v. S. Coast Air Quality Mgmt. Dist., No. CV 06-1416-JFW (C.D. Cal.
filed Feb. 24, 2012) (EPA Petition Exh. B).



environmental process...to hold up or defeat the railroad’s right to construct facilities,”
where the railroad project posed no recorded threat to water quality. Joint Pet. for
Declaratory Order — Bos. & Me. Corp. and Town of Ayer, MA, 5 S.T.B. 500, 509 (2001).
However, the District’s Rules have nothing to do with railroad construction or other core
considerations under the ICCTA, and use of the CAA to reduce dangerous emissions
from unnecessary locomotive idling is squarely within the purposes of the statute and the
SIPs that are designed to enforce it. 42 U.S.C. § 7410(a). In this case, unlike Town of
Ayer, the Rules actively will contribute to achievement of compliance with the applicable
National Ambient Air Quality Standards (“NAAQS”), and thus advance the core goals of
the CAA, as CARB’s support for their adoption attests.

As supposed “evidence” of the pretextual nature of the District’s SIP
submission, AAR and its witness Rubenstein point to the District’s stated concern about
the carcinogenic effects of diesel locomotive emissions before EPA had identified those
emissions as cancer-causing, claiming that this shows that the Rules were not motivated
by compliance with the CAA." There is no logic to this argument; an otherwise proper
CAA rule is not rendered a “pretext” because one of the pollutants that it reduces — in this
case particulates — causes cancer as well as other adverse health impacts that are within
the CAA’s regulatory structure. It is also factually unsound. The District Governing
Board resolution approving the Rules expressly found that they were needed to both
“reduce public health exposure to criteria air pollutants and toxic air contaminants” and

“to meet state and federal ambient air quality standards.” See Nakamura Reply V.S.,

'> AAR Comments at 14-15, Rubenstein Aff. 49 19-21.



Exhibit B, p.4. Moreover, the District Governing Board found that “there is a problem
that the rules will alleviate, continued exceedances of state and federal ambient air quality
standards, and that the rules will promote the attainment of these standards.” Id. There is
no legal basis in the Board’s precedents for concluding that these findings were
“pretexts” merely because the Rules also serve the valid public purpose of reducing
exposure to cancer-causing emissions. As District Director of Strategic Initiatives Susan
Nakamura explains in her Reply Verified Statement (p. 3-5), the Governing Board, the
Railroads and the public all clearly understood that “attaining the federal ambient air
quality standards” is the purpose of a SIP under the CAA. 42 U.S.C. § 7410(a). Any
reliance on the District or the Governing Board’s failure to use the exact words “the
Clean Air Act” to argue that the Rules were not adopted pursuant to the CAA is a wholly
unjustified splitting of hairs.

AAR also points to the fact that the District and CARB did not submit the
Rules for inclusion in the SIP until 2012, claiming that this, too, is inconsistent with the
Rules having been adopted to promote compliance with the NAAQS. AAR Comments at
15. However, the only consequence of an agency’s failure to submit a proposed rule to
EPA within 60 days after adoption is that an affected party can seek a court order
compelling their submission. No statute or regulation prevents EPA from approving a
rule in 2014 that originally was developed in 2006. Moreover, in this case, the reasons
for the time gap are clear and rational. AAR, BNSF and UP filed suit to enjoin the Rules’
effectiveness in March 2006. Wallerstein Reply V.S., p. 5-6. The ensuing litigation was

not concluded with finality until 2010. Prior to that time, there was no purpose to be

-10-



served by the District attempting to initiate parallel and potentially inconsistent
proceedings involving CARB and then EPA. Certainly, the hiatus was not indicative of a
lack of commitment on the District’s part to including the Rules in the SIP. The litigation
concluded with the Ninth Circuit accepting the Railroads’ position that the course the
District should follow was presentation of the Rules for inclusion in the SIP and
harmonization with the ICCTA,'® which the District then did.

The AAR’s retained witness Rubenstein makes a number of claims which
are not relevant to the issues properly before the Board, including criticisms of the
manner in which the District adopted the Rules, and the process through which CARB
considered and advanced them to EPA for inclusion in the California SIP."” As EPA
itself has confirmed, the scope of its Petition does not include an assessment of the Rules’
consistency with the CAA, or whether they should be incorporated into the SIP.'® No
further consideration should be given to these portions of Mr. Rubenstein’s opinions.
However, a brief rebuttal is appropriate with respect to his and AAR’s claim that the
Rules would have no cognizable, positive impact on public health. See AAR Comments
at 14-15, Rubenstein V.S., p. 4-6.

With all due respect to Mr. Rubenstein, he has no basis or credential to pass
qualitative judgment on whether a reduction in emissions of .03 tons per day — or .04 or

.05 or .02 tons — contributes meaningfully to the cause of NAAQS attainment in Southern

16 Association of American Railroads, 622 F.3d at 1098.
' AAR Comments, Rubenstein Aff. 9 14-25.
'8 EPA Comments at 1.

11-



California. Incremental progress undeniably is progress, and as the District’s Executive
Officer Dr. Barry Wallerstein explains in his Reply Verified Statement, numerous
emissions limitations promulgated by the District at the time of release of the 2012 Air
Quality Management Plan came with relatively small emission reductions estimates, yet
still contributed to overall pollution control efforts and were verified as “necessary” by
the District Governing Board pursuant to CHSC § 40727(b)(1). See Wallerstein Reply
V.S, p. 2-5; Nakamura Reply V.S., p. 2-4. Dr. Wallerstein further explains how the
reductions that can be expected to be achieved because of Rule 3502 have taken on even
greater importance since the time of their initial development, as a result of intervening
changes in EPA’s standards for, e.g., PM and ozone, which set even lower limits than
those in effect in 2006. Id.

AAR’s “pretext” arguments are foreclosed by its own, previous in-court
statements and the Ninth Circuit’s decision in Association of American Railroads, and are
unsupported by the actual facts concerning the development of Rules 3501 and 3502. Its
arguments and the opinions of its witness Rubenstein regarding interpretations of the
CAA and/or California law and regulations regarding SIPs are entitled to no Weight,19
and in any case are irrelevant to the limited issues properly placed before the Board by
EPA’s Petition. Similarly, Mr. Rubenstein’s claims regarding the District and CARB
data relied upon in the initial development of the Rules should be given no credence. As

the District’s witness Nakamura testifies in her Reply Verified Statement, the data used

¥ See WildEarth Guardians v. Public Serv. Co., 853 F.Supp.2d 1086, 1090 (D. Colo.
2012).

12-



was the most recent available at the time, and both CARB and the Railroads accepted and

relied upon it in entering into the 2005 MOU. See Nakamura Reply V.S, p. 2-3.

III. The Rules Do Not Impact Core Interests of the ICCTA

Federal precedent establishes that the “core interests” on which the ICCTA
is focused are those matters related to “direct economic regulation” of railroads and rail
operations,”’ as distinguished from actions having only an “incidental” impact on the rail
industry.' Where the ICCTA must be harmonized with another federal enactment, the
inquiry looks to whether the latter intrudes “on matters that are directly regulated by the
Board (e.g., rail carrier rates, services, construction, and abandonment).” Grafton &
Upton R.R. Co. — Pet. for Declaratory Order, STB F.D. No. 35779 (STB served Jan. 27,
2014), at 4. As the District demonstrated in its prior submissions, as components of the
California SIP, the narrow and limited reporting requirements and idling limitations in
Rules 3501 and 3502 do not come close to intruding on the ICCTA’s core purposes. See
District Reply at 20-27; District Comments at 32-37.

BNSF attempts an argument that the Rules offend core interests of the
ICCTA,?” but the components of that argument essentially consist of an assumption

(without actual evidence) that the Rules “directly regulate” rail transportation by limiting

20 Fla. E. Coast Ry. Co., 266 F.3d at 1337 (emphasis in original). See also, United States
v. St. Mary’s Ry. W., LLC, *4 (“laws that do not generally collide with the scheme of
economic regulation (and deregulation) of rail transportation remain fully applicable
unless specifically displaced.”).

2! See, e.g., Green Mountain R.R. Corp. v. Vermont, 404 F.3d 638, 644 (2d Cir. 2005),
citing Ace Auto Body & Towing, Ltd. v. City of New York, 171 F.3d 765 (2d Cir. 1999).

22 BNSF Comments at 9-20.

13-



locomotive idling;* a reprise of its prior, irrelevant claim that the Rules are preempted by
the CAA and the Locomotive Inspection Act;** and the conflation of a “core interests”
analysis applicable to the harmonization of federal statutes with the standard preemption
test used for local regulations.25 BNSF’s first point is largely dependent on a semantic
sleight-of-hand: because the District (correctly) described Rule 3502 as an “in use” or
“operational” rule in the parlance of Section 209 of the CAA,* the carrier claims that the
District has “admitted” that the Rule regulates operations. BNSF Comments at 15. To
the contrary, as the court in Engine Mfrs. Ass’n. made clear, CAA Section 209 prohibits
state and local agencies from adopting locomotive “standards” or “requirements,” both of
which relate to the emissions characteristics of the locomotive itself; i.e., its design or
components. Section 209 does not prohibit state or local regulation of the “use” or
“operation” of an engine. To say that a rule affects “operation” of an engine in terms of
idling as opposed to setting a preempted standard is very different from “admitting” that
the rule regulates railroad operations in the sense argued by BNSF. A locomotive that is
idling unnecessarily is not performing any railroad operating function. The Rules at issue
here apply to locomotives that are functionally equivalent to the stationary sources whose

emissions are controlled through the District’s rules of general applicability.

2 I1d. at 9-13.
24 1d. at 14-17.
2 1d. at 18-20.

2% See District Comments at 24-26; Engine Mfrs. Ass'n. v. EPA, 88 F.3d 1075, 1093-1094
(D.C. Cir. 1996).

-14-



The District already has explained why BNSF’s second point is invalid,”’
and while Part IV of this Argument further demonstrates that the Rules do not
unreasonably burden railroad operations, under Association of American Railroads and
United States v. St. Mary’s Railway West, LLC,”® the Rules as part of a SIP are entitled to
considerably greater deference than local regulations in a typical preemption analysis. In
any event, the better evidence of record in this case clearly establishes that the Rules do
not offend core interests of the ICCTA.

In contrast, the District has established (and CARB agrees) that Rules 3501
and 3502 do serve core interests of the CAA. Once approved by EPA as elements of the
California SIP, Rules 3501 and 3502 will be part of the rubric of federal law regulating
emissions of criteria pollutants, in order to meet the NAAQS set pursuant to the CAA%
The purpose of all SIPs is for states and local governments to identify measures, such as
limits on idling, that can be taken to meet national primary and secondary ambient air
quality standards.”® Areas within the South Coast Region remain in NAAQS

nonattainment status for ozone and PM, and the District therefore is required by federal

27 District Comments at 24-31.
28 See 622 F.3d at 1098; 2013 WL 6798560*5.
2 See 42 U.S.C. §§ 7408-7409.

0 See 42 U.S.C. § 7410. The CAA was established with the expectation that states and
local governments participate and take action to reduce air pollution. 42 U.S.C. § 7401
(“[a] primary goal of this Act is to encourage or otherwise promote reasonable Federal,
State, and local governmental actions, consistent with the provisions of this Act, for
pollution prevention.”).

-15-



law to identify measures that can be taken to reduce these criteria pollutants.”’ Rules
3501 and 3502 directly will address these deficiencies by regulating PM and nitrogen
oxides (NOx), which are responsible for ground-level ozone.™

As discussed in Part I1, the fact that Rules 3501 and 3502 will reduce
emissions of carcinogenic diesel-PM does not diminish the Rules’ purpose and role as
legitimate SIP components under the CAA, notwithstanding the Railroads’ singular focus
on PM as a toxic air contaminant. Applicable CAA regulations make clear that all rules
which “may be necessary or appropriate to meet” the national primary and secondary
ambient air quality standards are within the criteria for a SIP.>> Rules 3501 and 3502
easily meet this standard, because they target pollutants for which NAAQS have been
established by EPA, and which are subject to regulation under the CAA

Rules 3501 and 3502 will reduce emissions of PM, NOx, sulfur oxides and
carbon monoxide (CO), all of which have been designated as criteria pollutants subject to
regulation under the CAA.*> The Railroads highlight that the Rules also will help reduce
diesel PM, which is a toxic air contaminant that is not regulated under the CAA.*®

However, diesel PM is still a type of PM; the fact that the Rules will be removing a

31 See 42 U.S.C. § 7410.

32 Tropospheric, or “bad” ground-level ozone, is generated when NOx reacts with volatile
organic carbons (VOCs). See EPA, Ground-level Ozone Basic Information, (last updated
Nov. 1, 2012), http://www.epa.gov/groundlevelozone/basic.html.

33 See 42 U.S.C. § 7410(a)(2).
3 See 42 U.S.C. § 7408.

3% See EPA Office of Air & Radiation, NAAQS Table, http://epa.gov/air/criteria.html (last
visited Apr. 9, 2014).

36 See AAR Comments, Rubenstein Aff, §¢ 19-21.

-16-



carcinogenic type of PM is an added, albeit important benefit. Limiting locomotive
emissions will reduce other non-criteria contaminants that likewise do not have NAAQS,
such as carcinogenic compounds “including, but not limited to, arsenic, benzene,
formaldehyde, 1-3-butadiene, and ethylene dibromide.”’ Reducing these non-criteria
pollutants still will contribute to reducing overall air pollution and promoting public
health and welfare, which are primary goals of the CAA.*®

The Railroads claim that measures that they have undertaken voluntarily,
including the installation of anti-idling devices, already have done more to reduce
emissions than what would be accomplished by complying with Rule 3502. See AAR
Comments at 19. As the District demonstrated previously, the fact that the Railroads
agreed to idling limits with CARB and voluntarily installed automatic shut-off devices is
probative evidence that the Rules do not unreasonably burden their operations. See Twp.
of Woodbridge v. Consolidated Rail Corp., 5 S.T.B. 336, 340 (2000). Additionally,
however, the calculations performed and included in the District’s 2006 Staff Report
took into account the impact that the Rule would have on emissions reductions after
adjustment for anti-idling devices that had been installed. As stated in the 2006 Staff
Report:

Based on the information submitted by the Class I
railroads, the number of anti-idling device installations

*7 South Coast Air Quality Management District, Final Staff Report, District Reply,
Nakamura Reply V.S., Exh. 1 at Exec. Summary, p.1 (“Final Staff Report™).

3 See 42 U.S.C. § 7401(b) (“[t]he purposes of this subchapter are—(1) to protect and
enhance the quality of the Nation’s air resources so as to promote the public health and
welfare and the productive capacity of its population...”.).

-17-



already in place has been estimated (i.e., out of 2,145

switch and line haul locomotives in the District, of

which approximately 1,005 are equipped with anti-

idling devices). The emission reductions based on the

2003 AQMP inventories are further adjusted to reflect

this adjustment, as shown in Table 3-6.%
Even if most locomotives now are equipped with anti-idling devices, the Rules still
provide an environmental benefit by limiting idling by unequipped units, or units not
otherwise subject to EPA’s regulation. Equally important, they serve to ensure the
enforceability of EPA’s regulation for the locomotives that are covered. See District
Reply, Nazemi V.S. To take into account the presumed effect of additional anti-idling
devices that the Railroads claim have been installed since 2006, the values previously
reported for Rule 3502 conservatively were reduced by 90% in the following table. As
shown below, implementation of Rule 3502 still will result in significant reductions in

criteria pollutants that are regulated under the CAA, even if the enforcement benefits of

Rule 3502 are not considered.*

% Final Staff Report at 3-5 (emphasis added).

%0 Not all air pollution control measures will have a large effect on an individual basis,
but it is the combined result of several measures that improve air quality. For example,
the ozone measures under consideration by the District include CMB-03, Reductions
from Commercial Space Heating. It is estimated that if implemented by 2018, it will
reduce NOx emissions by 0.18 tons per day by 2023 and eventually by 0.6 tons per day.
See Appendix IV-A, Air Quality Management Plan (Feb. 2013) available at
http://www.agmd.gov/agmp/2012agmp/Final-February2013/ApplVa.pdf.
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Proposed Rule 3502 Emission Reductions

Emission Emission Reductions | Emission Reductions | Annual Emission
Reductions (TPD) with (TPD) with Reductions with

Pollutant | (TPD) with no | Installation rate of Installation rate of Installation rate of
Anti-Idling Anti-Idling devices = | Anti-Idling devices = | Anti-Idling devices =
devices' 47%"° 90%" 90%"°

PM 0.06 0.03 0.006 2.19

NOx 1.35 0.72 0.135 49.28

HC 0.23 0.12 0.023 8.40

CO 0.44 0.23 0.044 16.06

'PR 3502 Emissions Reductions (tons per day) reported within Table 3-5, Final Staff Report.

*Emission Reductions were reduced based on information submitted by the Class I railroads, which reported
that 1,005 out of 2,145 locomotives in the District were equipped with anti-idling devices. Based on this
information, there was an installation rate of 47%.

*AAR’s witness Rubenstein states: “over 90% of all locomotives owned by the two Class I railroads and
operating in California are equipped with anti-idling devices.” Rubenstein Aff. § 11.

TPD = Tons per day

IV. The Rules Do Not Unduly Burden Railroad Operations

The Railroads and their witnesses argue that complying with Rules 3501
and 3502 will create myriad operational issues that will burden their operations
unreasonably. As explained by the District’s witnesses, Messrs. Reistrup, Johnson and
Beall, the operational dilemmas offered up by the Railroads are not fatal to the District’s
Rules because the issues raised largely are non-existent or are vastly overstated.

A. Rule 3501 Is Not Unduly Burdensome

The Railroads suggest that the modest data collection called for under Rule

3501 will cripple the Railroads with wasteful data collection and verification.*' BNSF’s

witness, Mr. Reilly, goes so far as to suggest that the Rule creates safety concerns

"' See AAR Comments at 18; UP Comments, Hunt V.S., p. 3-4; BNSF Comments, Reilly
V.S., p. 6-9.
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because crew members will be distracted by the ongoing need to track idling time and
record every idling incident at the moment it occurs.** The Railroads’ claims are
unfounded.

As the District has repeatedly emphasized, Rule 3501 is a simple
recordkeeping rule, requiring the Railroads to record locomotive idling events that last 30
minutes or more.”> When that happens, the Railroad must include only five relevant data
points: the Railroad’s name, the locomotive’s identifying number; the location, date, and
time of the event; and the event’s duration.** If the idling event exceeds two hours, the
Railroad is required to add a brief reason for the delay.”> However, all locomotives
equipped with an anti-idling device set at 15 minutes will be exempt from most of Rule
3501°s reporting requirements.*® Thus, the reporting requirement is very limited in
scope, because more than 95% of the locomotives operating in the Los Angeles Basin are
equipped with anti-idling devices.*’

While this idling data easily can be reported manually at the end of a crew

shift, the District’s witnesses explain that much of the data also can be garnered from

42 See BNSF Comments, Reilly V.S., p. 8-9.

¥ See Rule 3501; Nakamura Reply V.S., p. 8-9.
# See Rule 3501(d).

¥ See id.

* See Rule 3501(k).

7 See Reistrup Reply V.S., p.3 (“BNSF and UP have equipped over 95 percent of their
locomotives operating in the Basin with AESS devices, and that the standard shut down
time setting is 15 minutes™).
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locomotive event recorders and other sources that the Railroads already use, thereby
making compliance faster and mostly automated. See Johnson/Beall Reply V.S., p. 2-4.

Mr. Reistrup further explains how the Railroads already collect massive
amounts of data during the course of operations. Reistrup Reply V.S., p. 19; District
Reply, Reistrup V.S., p. 2-4. Indeed, the Railroads’ data collection project concerning
fuel savings and operator performance are well publicized.*® Thus, as Mr. Reistrup
explains, when the railroads need data for their own purposes they can collect it.*
Compared to those efforts, the task of complying with Rule 3501 is de minimus.”® More
importantly, the recordkeeping should have no impact on the Railroads’ operations, as
such activities do not have to take place during actual train operations.

BNSEF’s witness Mr. Reilly expresses concerns that complying with Rule
3501 jeopardizes safety, a point that BNSF’s argument raises in passing.”’ However, Mr.
Reilly proceeds from the incorrect assumption that crews must be constantly checking the
clock and monitoring idle times so that they do not violate Rule 3502, and that they, in
turn, make the necessary recordations to comply with Rule 3501.>* As explained below,
and in Mr. Reistrup’s testimony, Rule 3502 requires shutting down engines only in

limited circumstances, and Rule 3501 has no requirement for contemporaneous recording

*¥ See USDOT & FRA, Best Practices and Strategies for Improving Rail Energy
Efficiency, No. DOT/FRA/ORD-14/02 12, 21-22, 34, 41-42 (Jan. 2014),
http://ntl.bts.gov/1ib/51000/51000/51097/DOT-VNTSC-FRA-13-02.pdf (“DOT Report”).

* District Reply, Reistrup V.S., p. 2-4.
0 See id., p. 4.

°! BNSF Comments, Reilly V.S., p. 8-9.
2 BNSF Comment, Reilly V.S., p. 7-8.
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of events.”® Thus, the crews need not be distracted in order to comply with Rule 3501,
and neither safety nor railroads operations will be compromised.>*
B. Rule 3502 Will Not Interfere with Railroad Operations

The Railroads’ witnesses devote most of their arguments to the idea that
Rule 3502 is a burden on railroad operations, mostly in the form of alleged delays.55
These delays, BNSF argues, will “have a substantial impact on train operations” in the
Basin that in turn will “ripple” across they system.’® As much of the traffic coming out
of the Basin is high priority intermodal service, the Railroads worry that this time
sensitive business may be disrupted or even lost to trucks if the Railroads have to comply
with Rule 3502.>7 The Railroads’ claims are without merit.

As Mr. Reistrup explains, the initial delays that would hold a train long
enough to trigger Rule 3502 all are self-inflicted, and complying with Rule 3502 will not
exacerbate them.”® Most importantly, the Railroads have misinterpreted Rule 3502,
particularly with respect to locomotives equipped with idling-reduction technology, such
that the Railroads have imagined a parade of problems that simply do not exist for the

vast majority of the operations in the Basin.

>3 Reistrup Reply V.S., p. 18-19.
> See id,

3% See AAR Comments at 9; UP Comments, Hunt V.S., p. 6; BNSF Comments, Reilly
V.S, p.6,12.

*% See BNSF Comments at 19 (statement was directed at impact of both Rules 3501 and
3502).

ST BNSF Comments at 3-3, 20.
8 Reistrup Reply V.S., p. 9-10.
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It is noteworthy that the Railroads voice their concerns over delays and
their impact on their systems in broad generalizations. The Railroads do not quantify or
otherwise describe the expected impacts on dwell times, crew hours, or other metrics that
can measure train delays. Given the many years that the Railroads have been resisting
the implementation of these Rules, one would expect that the Railroads would be able to
present a detailed analysis of the impact of Rule 3502, sourced to reliable data that could
be scrutinized and verified. However, no such analysis has been offered in this
proceeding. The District submits that the Railroads avoid such details because the actual
impacts, if any, are negligible, for the reasons Messrs. Reistrup, Johnson and Beall detail
in their testimony.

1. Rule 3502’s Safe Harbor

Rule 3502 provides a safe harbor for the Railroads. By definition, the
Railroads are in compliance with the Rule if (1) a locomotive is equipped with an anti-
idling device, such as an Automatic Engine Start/Stop (“AESS”) system; (2) the device is
set to shut down the engine after 15 minutes of idling;5 ? and (3) the device has not been

tampered with by the railroad.”® As over 95% of the locomotives currently operating in

 The AESS-equipped locomotives in the Railroads’ fleets are normally set to shut down
after 15 minutes of idling. See Trial Tr. at 79 (BNSF witness Mark Stehly) (Confirms in
response to questioning that all new interstate locomotives are equipped with anti-idling
devices and that he “believes” these are all set for 15 minutes). The Railroads also
agreed as part of the 2005 MOU to install idling devices set at 15 minutes on 99% of their
intrastate locomotives. CARB 2005 MOU C(1)(a)-(b) (requires that greater than 99% of

the unequipped intrastate locomotives be equipped by June 30, 2008 with idling-
reduction devices set for 15 minutes).

60 See Rule 3502(c)(1), (d).
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the Basin are equipped with such devices, ®' the Railroads largely are complying with the
Rule already without any changes to existing operations.®

The Railroads inexplicably seem to misunderstand this Rule. As Mr.
Reistrup explains, this misunderstanding has led them to falsely claim that they will
violate the Rule when an AESS-equipped locomotive operates within its normal
programming, which includes a variety of actions the device automatically will take to
protect the locomotives, including re-starting (or not shutting down) the engine to charge
the batteries, maintain the air brake pressure, or protect the engine from too many
start/stop cycles in a particular time period.*® Thus, for example, BNSF is concerned that
it will violate the Rule if the engine re-starts to maintain the air brake pressure.**
However, this operation does not violate the Rule because the locomotive is operating
within the safe harbor.”’ As discussed below, the Rule allows anti-idling devices to re-
start the engine if air brake pressure falls below an acceptable level.®® The Rule is not

unlike BNSF’s coal train dust suppression rule, which provides a safe harbor for coal

¢! See Reistrup Reply V.S., p. 3.

62 The Railroads also complain that the 15-minute shut down setting is inconsistent with
the EPA regulations that permit a 30-minute limit, and that is difficult to reprogram the
locomotives from 15 to 30 minutes and vice-versa. The Railroads did not raise an issue
about this limit with CARB or the District when, e.g., they were negotiating the 2005
MOU, and the Railroads use 15 minutes as the standard on all of their AESS systems.
Thus, these arguments are irrelevant.

63 Reistrup Reply V.S., p. 4.
%4 See Reilly V.S. at 18-19.

% Rule 3502(d)(1)(safe harbor provision of Rule 3502 applies when “a locomotive is

equipped with an anti-idling device that is set at 15 minutes or less, engaged, and not
tampered with....”).

% Rule 3502(c)(1), (d); Reistrup Reply V.S., p. 4.
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shippers: if a shipper sprays an approved surfactant, it is deemed to be in compliance
regardless of the amount of fugitive dust detected from the shipper’s train. See
Reasonableness of BNSF Ry. Co. Coal Dust Mitigation Tariff Provisions, STB EB 43537
(STB served Dec. 17,2013).

2. Rule 3502 Will Not Cause Delays

As Mr. Reistrup has testified, the initial delays that might trigger the
application of Rule 3502 in the first place usually are of the Railroads’ own making; Rule
3502 itself does not cause a locomotive to idle to 30 minutes in the first instance. Thus,
the only circumstances in which Rule 3502 might add any additional time to the
movement of a train would occur when that train resumes operations after a hiatus. As
Mr. Reistrup explains, the various scenarios that BNSF’s witness Mr. Reilly has devised
to demonstrate such delays are either implausible or inapplicable under Rule 3502.°

The Railroads also have a serious disconnect in their arguments with
respect to operations in the Los Angeles Basin.®® While they tout the efficiency and tight
coordination of their operations, such as BNSF’s just-in-time service to its premium
intermodal customers,® they posit a string of unlikely delays that would hit such trains

that often involve a lack of crews.”® Rule 3502 has nothing whatsoever to do with crew

67 Reistrup Reply V.S., p. 11-17.

% Compare BNSF Comments at 4, 19 (efficiency and just-in-time), and BNSF
Comments, Reilly V.S. p.12-16 (unlikely delays).

% BNSF Comments at 4, 19; Reilly V.S., p. 3-5; Farmer V.S., p. 6; Exhibit A, Bergant
Decl. q 11.

" BNSF Comments, Reilly V.S., p. 12-16.
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deployment or management decisions. Mr. Reistrup also explains why Rule 3502 will not
disturb operations or add to delays, even if such delays occur from time-to-time for other

initiating reasons.”’

C. Rule 3502 Does Not Conflict with Existing Federal
Regulations and Normal Operational Procedures

The Railroads exaggerate small, insignificant discrepancies between the
Rules and pre-existing federal regulations in an attempt to show that Rule 3502’s
definitions are vague and will cause confusion. For example, the Railroads continue to
argue that the Rules’ definition of an “unattended” locomotive is different from FRA’s
definition, and that this difference will cause unnecessary confusion.”” However, the
Railroads already have been complying with the 2005 MOU, which defines an
“unoccupied locomotive™ as a locomotive that has “no personnel on-board.” See 2005
MOU (C)(1)(e). Rule 3502 mirrors the 2005 MOU. Rule 3502(¢c)(16) (“[u]nattended
means where no crew member is on board a locomotive”). Thus, the Railroads’
confusion is unfounded, and their prior agreement precludes any complaint of
unreasonable interference with operating procedures. Twp. of Woodbridge, supra.

The Railroads also argue that unlike EPA’s regulations, Rule 3502 does not
include an exemption for idling in order to maintain the brake pressure.”” However, as
Mr. Reistrup explains, the Rule has many exceptions that permit a locomotive to idle,

such that air brake pressure can be maintained (e.g., AESS systems automatically can re-

! Reistrup Reply V.S., p. 9-10.
2 See AAR Comments at 8 and BNSF Comments, Reilly V.S., p. 15-16.
7 See AAR Comments at 9 and UP Comments, Hunt V.S., p. 7.
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start an engine or a lead locomotive can continue to idle while the crew is on-board
during a delay).”* During an extended delay, where the train is unoccupied, it is
reasonable and in the Railroad’s own interests to shut down the engines.”

The Railroads claim that under the Rules, a locomotive cannot idle to
maintain the battery charge at a sufficient level.”® Again, the Railroads’ arguments
display a fundamental misunderstanding of the Rules. Rule 3502(j) includes a specific
exemption that allows idling to maintain the battery charge at a level where the
locomotive can be restarted. And under the Rule 3502 safe harbor, the AESS system can
restart the locomotive to maintain necessary battery charge. Over 95% of the Railroads’
locomotive fleets operating in the Basin already are covered by the Rule 3502 safe
harbor, provided the Railroads have not tampered with those locomotives. For the few
trains left that the Rule 3502 safe harbor might not cover, the Railroads have not provided
any concrete evidence that compliance with the Rule would interfere with their

operations. Instead, as Mr Reistrup has demonstrated, the Rule is consistent with sound

operational practices.

™ Rule 3502(c)(1), (d); Reistrup Reply V.S., p. 4.
7 Reistrup V.S., p. 2; District Reply, Reistrup Reply V.S., p. 4.
76 See BNSF Comments, Reilly V.S., p. 19 (citation omitted).
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CONCLUSION
For the reasons set forth herein, in the accompanying Verified Statements
and Exhibits, in the District’s February 14, 2014 Reply and in its March 28, 2014
Supplemental Comments, the Railroads’ objections to the proposed Rules should be
overruled, EPA’s Petition should be granted, and the Board should affirm that District
Rules 3501 and 3502 are enforceable as part of the California SIP under the CAA, and

are not preempted by the ICCTA.
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BEFORE THE
SURFACE TRANSPORTATION BOARD

)
UNITED STATES ENVIRONMENTAL )
PROTECTION AGENCY - PETITION FOR ) Finance Docket No. 35803
DECLARATORY ORDER )

)

REPLY VERIFIED STATEMENT OF
BARRY R. WALLERSTEIN, D. Env.

My name is Barry R. Wallerstein. [ am the Executive Officer of the South
Coast Air Quality Management District (the “District”). My responsibilities and
qualifications are set forth in my Verified Statement filed with the District’s February 14
Reply to EPA’s Petition for Declaratory Order in this matter. The purpose of this
Statement is to respond to certain claims and statements made by the Association of
American Railroads’ (AAR) witness, Mr. Gary Rubinstein, concerning District Rules
3501 and 3502, which have been proposed to EPA for inclusion in the California State
Implementation Plan (SIP).

Mr. Rubinstein claims that Rule 3502°s estimated particulate emission
reductions of .03 tons per day is such a small amount that it is “not technically credible,”
that the Rule is necessary to contribute to attainments of the national ambient air quality
standards (NAAQS) for particulate matter (PM) in the State. (Rubenstein V.S, para. 8.)
No basis is offered for his arbitrary conclusion, but as one who has worked for the last 30

years to support air quality improvements in Southern California and has managed



dozens of equally dedicated staff professionals, I can state unequivocally that he is not
correct. It is quite common for the District — and other air quality management
authorities — to adopt rules that have relatively small individual emission reduction
estimates, yet still contribute to overall pollution reduction efforts. From a practical
perspective, incremental gains often are the most realistic goals to set, as most emission
reduction strategies require new compliance actions by affected individuals or industries.
Specifically with regard to particulate matter, the District has adopted a number of
necessary rules that when developed, were expected to produce relativély small emission
reductions.

For example, District Rules already adopted at the time of the 2012 Air
Quality Management Plan (AQMP) included Rule 1105.1 (Fluid Catalytic Cracking
Units), which targeted a reduction of 0.07 tons per day (tpd) of particles less than 2.5
micrometers in diameter (PM, 5); Rule 1118 (Refinery Flares), which produced a
reduction of 0.06 tpd of PM, 5 (and similarly small amounts of other pollutants); Rule
1156 (Cement Manufacturing Facilities), which reduced PM, s by 0.01 tpd, and Rule 445
(Wood Burning Devices), which achieved a PM, s reduction of .63 tpd. (2012 AQMP
Appendix III, p. I1I-2-7, attached hereto as Exhibit 1.) Each was found to be as necessary
by the District’s Governing Board, and both individually and collectively, all have moved
the Region closer to NAAQS compliance.

The reductions that can be achieved once the District’s locomotive idling

limits are included in the SIP are even more necessary now than they were at the time
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that Rules 3501 and 3502 were first developed. Since the Rules initially were authorized
by the Governing Board in February 2006, the U.S. Environment Protection Agency
(EPA) has twice adopted new, more stringent NAAQS for PM, 5. On October 17,2006,
EPA lowered the daily PM, s standard from 65 micrograms per cubic meter (ug/m’) to 35
ug/m’. (See 71 Fed. Reg. 61144.) While the District adopted a plan to meet that standard
(the 2012 AQMP), the EPA also lowered the annual average PM, 5 standard from 15
ug/m’ to 12 ug/m’ on January 15, 2013. (See 78 Fed. Reg. 3086.)

As explained by EPA, states will have until 2020-2025 to meet the latest
lowered PM, s standard. (EPA Fact Sheet, attached hereto as Exhibit 2.) While this
might appear to one not familiar with the field to be a long lead time, in actuality it
reflects the challenge of broad emission reductions and the incremental nature of progress
in this area. As shown by EPA’s map, the large majority of the area in the U.S. that does
not meet these new annual standards is located in California, including most of the
District (except for Orange County). (See Exhibit 3 attached hereto.) Thus, EPA has
reduced the allowable annual levels of PM, s by a further 20% beyond the 2015 goal of
meeting the 15 ug/m’ standard. This will present a significant challenge for the District,
even if EPA allows the District the 5-year extension to 2025 that is possible under the
Clean Air Act.

EPA also has reduced the ozone standard since Rules 3501 and 3502 were
developed, and is likely to further modify it downward in the future. On March 27, 2008,

EPA lowered the 8-hour ozone standard from 0.08 parts per million (ppm) to 0.075 ppm.
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(73 Fed. Reg. 16483.) This equates to a new standard of 75 parts per billion (ppb). As
stated in the District’s 2012 AQMP, it would be necessary to reduce nitrogen oxide
(NO,) by 65% to 70% beyond the levels prescribed by rules already in place just to meet
the existing 1997 80 ppb standard by 2023. The latest EPA revisions require reductions
far beyond the capability of measures that the District or the California Air Resources
Board (CARB) currently have available. Thus, the 2012 AQMP—Iike its predecessors—
contains a large “black box” of additional NO, and volatile organic compounds (VOC)
emission reductions which must be obtained from every feasible pollution reduction
measure, whether presently listed in the AQMP or not. Diesel locomotive engine
emissions reductions through reasonable idling limits are among these.

To meet the 2008 75 ppb standard for ozone (for which the District must
submit a plan to EPA in 2016), it will be necessary to reduce NO, by 75% beyond the
levels allowed under currently adopted rules. Diesel locomotive engine emissions are a
principal source of ozone constituents. In fact, by 2023 they will be the fifth largest
source category for NOy in the District. Finally, EPA is expected to lower the allowable
standard for ozone still further—to somewhere between 60 and 70 ppb—sometime later
this year or early next. This standard likely will need to be met by 2035, and in order to
attain it, the District will have to reduce NO, emissions by an additional 20% to 50%
between 2032 and 2035—in just three years. This will be the greatest air quality
challenge that our Region has ever faced. Indeed, if the level is set at 60 ppb, it will be

very close to the District’s “background” levels of ozone; that is, what would exist with
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all man-made sources removed. (See 2012 AQMP, pp. 8-2, 8-3, attached hereto as
Exhibit 4.)

None of the reductions described above can be achieved overnight.
Because emissions have already been so significantly reduced, emissions can often only
be lowered incrementally, and in small amounts. Cumulatively, all the measures that 1
describe above and discussed in my February 14, 2014 Verified Statement, including
specifically Rules 3501 and 3502, gradually move the District closer to NAAQS
compliance, even though individually, the measures of progress are modest. The AAR’s
witness is simply wrong to claim that such modest progress does not reflect both a
commitment and a contribution to the goals of the Clean Air Act.

Mr. Rubinstein further states that there are no locomotive emissions control
measures in either the 2007 or 2012 AQMPs, which he suggests indicates that Rules 3501
and 3502 were not genuinely adopted to promote the goals of the Clean Air Act.
(Rubenstein V.S., para. 17.) This is incorrect. As I explained in my February 14 Verified
Statement (at p. 7), the 2007 AQMP expressly stated that the District would submit Rules
3501 and 3502 into the SIP, and it included a control measure for the accelerated
introduction of cleaner line-haul locomotives, to be implemented by EPA. The 2012
AQMP includes two control measures, one for freight locomotives (to be implemented by
the ports, and the air agencies), and one for passenger locomotives (to be implemented by
the Southern California Regional Rail Authority). (2012 AQMP, pp. 4-33, Table 4-6,

attached hereto as Exhibit 5.) The District did not submit the Rules for inclusion in the



SIP within the 60 days of adoption provided for by EPA regulation because of the
litigation initiated by AAR and the individual railroads. The Rules were adopted on
February 3, 2006; BNSF & UP (“the Railroads”) sued on March 7, 2006, arguing that the
Rules were preempted by the Interstate Commerce Commission Termination Act of 1995
(ICCTA); and by March 9, 2006, they had filed a motion for a preliminary injunction.
The District therefore delayed the submission of the Rules for inclusion in the SIP
pending the outcome of the litigation, since there would have been pointless confusion
regarding the enforceability of the Rules if EPA approved them only to have the court
subsequently enjoin them. Once the Ninth Circuit issued its decision in 2010, clarifying
that the District could proceed with submission of the Rules to CARB and EPA, and that
after approval by EPA as federal enactments the Rules would be harmonized with the
ICCTA, the District consulted with CARB and submitted the Rules. Mr. Rubenstein
takes issue with a submission delay that was of his sponsor’s own making due to the
litigation started by AAR and the Railroads.

To conclude, at all times during the development process, Rules 3501 and
3502 were designed to and did serve both the purpose of helping to attain the federal
ambient air quality standards for ozone and particulate matter, and reducing cancer risk to
the community resulting from diesel particulates. The Governing Board, District Staff,
and participating parties, including the Railroads, all were aware that “attaining the
federal ambient air quality standards” is a mandate of the Clean Air Act, and that

compliance with that mandate was the District’s principal purpose. The fact that public
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notices may not have specifically referenced the SIP (Rubenstein V.S., para. 18) is
irrelevant, because at the time the Rules were considered, the District’s notices did not
include statements regarding SIP submissions for any of its criteria pollutant rules. The
District’s recognized practice was that for any pollutant covered by a NAAQS, the
District’s rule would be submitted for the SIP. While the District never expressly so
stated in public notices, EPA approved dozens of such District rules into the California
SIP. This was explained in detail in a March 28, 2012 letter from the District to CARB,
which is part of the District’s Request for Official Notice included as part of its Reply
submission.

I

I/

11

1/

/1

/1

/1

1/

/1

11/

1/

1/



VERIFICATION
I, Barry R. Wallerstein, verify that I have read the foregoing Statement,
know the contents thereof, and that the same are known to be true of my own personal

knowledge. Further, I certify that I am qualified and authorized to file this statement.
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Barry R. Waller@\, D.Env.
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(leaning the air that we breathe...




Chapter 2: Summary of Emissions

TABLE I11-2-2B

Emission Reductions (Tons per Day) in the Baseline by District Rules

RULES* | DESCRIPTION VOC | NOx | SOx | PM25 | VOC SOx | PM25
1105.1 Fluid Catalytic Cracking Units (FCCUs) - - - 0.07 - - - 0.07
1110.2** Gaseous & Liquid Fuel Engines 0.47 5.61 - - 0.44 543 - -
1111 Natural-Gas-Fired, Fan-Type Central i 0.09 ) i 044 ) )
Furnaces
1113 Architectural Coatings 1.66 - - - 1.80 - - -
1118 Refinery Flares 0.03 0.13 | 0.11 0.06 0.04 0.13 | 0.11 0.07
1121 Residential - Natural-Gas-Fired Water ) 278 ) ) ) 432 ) )
Heaters
11332 Co-Composting & Related Operations 0.16 - - - 0.16 - - -
11333 Greenwaste Composting Operations 0.77 - - - 0.77 - - -
1143 Consumer Paint Thinners & Multi-Purpose 9.90 ) ) ) 10.60 ) ) }
Solvents
1144 Meta}workmg Fluids & Direct-contact 372 ) ) A 3.96 ol )
Lubricant
1146 Large Ind/Comm Boilers, Steam Generator,
- 1.11 - - - 1.71 - -
& Process Heaters
1146.1 Small Ind/Comm Boilers, Steam Generators
- 0.67 - - - 0.66 - -
& Process Heaters
1146.2 Large Water Heaters & Small Boilers - 3.17 - - - 3.48 - -
1147 Nox Reductions from Miscellaneous Sources . 157 - . - 2.20 - .
1149 Storagg Tank & Pipeline Cleaning & 1.45 ) ) 153 ) _ )
Degassing
1151 Mot(?r Vehicle & Equip. Non-Assembly Line 032 ) ) ) 0.39 3 _
Coating
1156 Cement Manufacturing Facilities - - - 0.01 - - - 0.01
1177 LPG Transfer and Dispensing 3.07 - - - 6.68 - - -
1178 Storage Tanks at Petroleum Facilities 0.12 - - - 0.13 - - -
445 Wood Burning Devices - - - 0.63 - - - 0.63
TOTAL 21.68 (1513 |0.11 0.76 26.49 | 20.38 | 0.11 0.77

*Adopted or amended as of June 2012. Only rules with emissions impact after 2008 are listed.
** Emission reductions from biogas are adjusted in Section of “SIP Set Aside Account™.
*** Emission reductions are annual average emissions presented in sequence.
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The National Ambiént Air Quality Standards

OVERVIEW OF EPA’S REVISIONS TO THE AIR QUALITY STANDARDS
FOR PARTICLE POLLUTION (PARTICULATE MATTER)

e OnDec. 14, 2012, the U.S. Environmental Protection Agency (EPA) took'important steps toprotect
- the health of Americans from fine particle poliution by strengthening the annual health National
Ambient Air Quality Standard (NAAQS) for fine particles to 12.0 micrograms per cubic meter
(ng/m?) and retaining the 24-hour fine particle standard of 35 pg/m?>. The agency also retained the
existing standards for coarse particle pollution (PMg).

e An extensive body of scientific evidence shows that long- and short-term exposures to fine particle
pollution, also known as fine particulate matter (PM,s), can cause premature death and harmful
effects on the cardiovascular system, including increased hospital admissions and emergency
department visits for heart attacks and strokes. Scientific evidence also links PMto harmful
respiratory effects, including asthma attacks.

e People most at risk from particle pollution exposure include people with heart or lung disease
(in"clu_dingv asthma), older adults, children and people of lower socioeconomic status. Research
-indicates that pregnant women, _ﬁeWborns and people with certain health conditions, suchas -~
obesity or diabetes, also may be more susceptible to PM-related effects.

. Partlcle pollution also causes haze in cities and some of our nation’s most treasured national parks

" e Fine particles are 2.5 micrometers in diameter and smaller They can be emitted directly froma

o variety of sources, including vehicles, smokestacks and fi ires. They also form when gases emitted by
power plants, industrial processes, and gasoline and diesel engines react in the atmosphere.
Sources of ihhalab}e coarse particles, which have diameters betweén 2.5 and 10- micrometers,
include road dust that is kicked up by traffic, some agricultural operations, constructlon and
demolition operatlons industrial processes and biomass burning.

. Emi_ssion reductions from EPA and states rules already on the books will help 99 percent of
counties with monitors meet the revised PM, 5 standards without additional emission reductions.
These rules include clean diesel rules for vehicles and fuels, and rules to reduce pollutlon from
power plants, Iocomotlves marine vessels and power plants, among others.

e EPA estimates that meeting the annual primary fine particle standard of 12.0 pg/m? will provide

" health benefits worth an estimated $4 billion to $9.1 billion per year in 2020 - a return of $12 to’
$171 for every dollar invested in pollution reduction. Estimated annual costs of |mplementlng the
standard are $53 million to $350 million.




e Forfine p;nicles, EPA is:
o Strengthening the annual health standard (primary standard.) for PM_ s by setting the '
standard at 12.0 pug/m>. The existing annual standard, 15.0 pg/m>, was set in 1997.°
o Retaining the existing 24-hour health standard (primary standard) for PM, s, at 35 ug/m3,
'EPA issued the 24-hour standard in 2006. - S
. Retaining the existing secondary\standards for PM, 5 to address PM-related effects
such as visibility impairment, ecological effects, damage to materials and climate
impacts. This includes an annual standard of 15.0 ug/m® and a 24-hour standard of
35 pg/m>. The agency is relying on the existing seoondary 24-hour PM; s standard to ™
Pprotect against visibility impairment, and is.not finalizing the separate standard to
* protect visibility the EPA proposed in June 2012.

» EPA had proposed to set a separate secondary 24-hour standard to provide '
protection against PM-related visibility effects- however, after considering public
comment on the proposal and further analyzing recent air quality monitoring data,

“the agency has concluded that the current secondary 24-hour PM 5 standard of
35ug/m’ will provide visibility protection that is equal to, or greater than, 30
deciviews, the target level of protection the agency is setting today. (A deciview is a

'Yardstick for measuring visibility.) /

e For coarse particles, EPA is retaining the existing 24-hour PM,, standards for-health and
environmental effects {primary and secondary standards) These standards, set at a level of 150
pug/m?>, have been in place since 1987. ’

e EPA examined thousands of'studies as part of this review of the standards, including hundreds of
new studies published since EPA completed the last review of the standards in 2006. The new
* evidence includes more than 300 new epidemiological studies, many of which report adverse
health effects even in areas that meet the current PM, ¢ standards. EPA also considered analyses by

- agency experts, along with advice from the Clean Air SC|ent|f|c Advisory Committee and public
~ comments. ‘

e As part of EPA’s commitment to a transparent, open government, the agency sought and received
broad public input in setting this standard that provides critical health protection to tens of millions
of Americans. EPA held two public hearings on the proposed standards and recelved more than
230,000 written comments ‘

. o The Clean Air Act requires .EPA to review the particle pollution_standa'rds every five years. The
revisions, which are a result of that review, also respond to a court remand of portions of the
agency’s 2006 decision on the PMss standards.




More details about today’s action:

e Today's rule-also addresses several issues related to implementation of the revised standards.
Among them: ’ '

o To ensure a smooth trans:tlon to-the revised standards EPA will grandfather pending
preconstruction permitting applications if either:

1

» The permitting agency has deemed the application complete. This must occur by
Dec. 14, 2012. ' ‘

= The public notice for a draft permit or breliminary determinafion has been published
prior to the date the revised PM standards become effective (60 days after

publication in the Federal Register). ;

o The agency is making updates and imprdvements to the nation’s PM, s monitoring network
that include relocating a small number of monitors to measure fine particles near heavily
traveled roads in areas with populations of 1 million or more. These relocations will be
phased in over two years (2015-2017) and will not require additional monitors.

o.In addltlon, EPA is updating the Air Quahty index (AQl) for PM, s to be consistent with the 7
final health standards.

e EPA anticipates making initial attainment/nonattainment designations by December 2014, with
o those designations likely becoming effective in early 2015. ‘
J .

e States would have until 2020 {five years after designations are effective) to meet the revised
annual PM, 5 health standard Most states are familiar with this process and can build off work they
are already doing to reduce pollution to help them meet the standards.

o A state may request a possible extension ;o 2025, dependingon the severity of anarea’s
fine particle pollution problems and the availability of pollution controls.

e Bylaw, EPA cannot consider costs in setting or revising national ambient air quality standards. -
However, to inform the public, EPA analyzes the benefits and costs of implementing the standards
as required by Executive Orders 12866 and 13563 and guidance from the White House Office of -
Management and Budget. ’

-

 FOR MORE INFORMATION

e To read the final standards and additional summaries, visit
http://www.epa.gov/airquality/particlepollution/actions.htm|
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Most of the U.S. Already Meets the Annual Fine Particle Health Standard of 12 pg/m?3

Not shown on map
© Fairbanks North Star, AK

O Hawaii, HI

[ "] 66 counties don’t currently meet 12 ug/m;

EPA will not decide who needs to improve air quality to meet
the standard until 2014 at the earliest. States will have until
2020-2025 to meet the standard.

Source: 2009-2011 air quality data as of July 15, 2012
For more information: www.ep8.9ow/pm
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Final 2012 AQMP

Figure 8-1 demonstrates that in order to meet the 80 ppb ozone level in 2023, an
approximate 70% reduction (30% remaining) in NOx emissions will be necessary
beyond already adopted measures.  VOC reductions are not as effective as NOx
reductions, but concurrent 60% VOC reductions would reduce the needed NOx
reductions to about 65%. Figure 8-1 also indicates that a 75% reduction in NOx
emissions is needed to meet the 75 ppb level in 2032. A full discussion of the emissions
reductions needed to meet current ozone standards is included in Chapter 5 and
Appendix V.
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FIGURE 8-1

2023 Preliminary 8-hour Average Ozone Basin Design Value Isopleths
at Crestline Monitoring Station

As stated above, it is anticipated that the 8-hour ozone standard may be lowered to a
level between 60 and 70 ppb. Therefore, in order to demonstrate attainment in the 2035
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Chapter 8: Looking Beyond Current Requirements

time frame, an additional 80% to 88% NOy emissions reduction below 2023 baseline
would be needed. Assuming the 75 ppb standard is met in 2032 with a 75% NOx
reduction below 2023 baseline helps to illustrate the significant difference between a
new 60 ppb 8-hour ozone standard and a 70 ppb standard. A 70 ppb standard represents
an approximate 20% NOx reduction between 2032 and 2035, while a 60 ppb standard
-requires a 50% NOx reduction in that three year time span. A standard at 60 ppb isalso
within 12 ppb of the Basin background level of ozone, which has been estimated to be
about 48 ppb by modeling the Basin with all man-made sources removed. Figure 8-1
also demonstrates that the effectiveness of NOx emission reductions continues to be
most effective at these lower ozone levels. It would be the greatest air quality challenge
the region has ever faced relative to achieving additional NOx emission reductions
necessary to demonstrate attainment with these potential new standards and would

further necessitate transformational technologies with zero or near-zero combustion
emissions. ‘

1-HOUR OZONE REQUIREMENTS

The federal 1-hour ozone standard was revoked when the 8-hour standard was
established. U.S. EPA guidance indicated that while certain planning requirements
remained in effect, a new SIP would not be required if an area failed to attain the
standard by the attainment date. However, a recent court decision has led U.S. EPA to
propose an action requiring a new 1-hour ozone attainment demonstration for the south
coast Basin.  The attainment demonstration would be due within 12 months of
publication of the final action. The attainment demonstration would have to show
attainment within 5 years with a potential 5-year extension, which would be a similar
timeframe as is required for the 1997 8-hr ozone standard (deadline of 2023). However,
many new technical issues such as modeling for the attainment demonstration and other
CAA requirements would require U.S. EPA’s guidance, since the previous preambles
and guidelines are no longer directly applicable. Based on previous modeling estimates,
the control strategies that are needed to attain the 8-hour ozone standard are nearly
identical to those that would be needed to attain the 1-hour ozone standard.

PROPOSED CHANGES TO THE FEDERAL PARTICULATE MATTER
STANDARDS

U.S. EPA revoked the annual PM10 standard of 50 pg/m’ and lowered the 24-hour
PM2.5 standard from 65 pg/m’ to 35 ug/m3 , effective December 17, 2006. At the time,
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Chapter 4: Control Strategy and Implementatior:

TABLE 4-6 (continued)

List of Adoption/Implementation Dates and Estimated Emission Reductions
from Mobile Source 8-hour Ozone Measures

Actions for the Deployment of

N/A

Number Title Adoption | Implementation | Implementing | Reduction
Period Agency (tpd) by
2023
OFFRD- | Extension of the SOON N/A Ongoing SCAQMD 7.5
01 Provision for ‘
Construction/Industrial
Equipment [NOx]
OFFRD- | Further Emission Reductions Ongoing 2015 - 2023 CARB, US. 12.7
02 from Freight Locomotives [NOx, EPA, San Pedro [NOxT*
PM] Bay Ports 0.32
[PM2.51°
OFFRD- | Further Emission Reductions Ongoing | Beginning 2014- | SoCal Regional | 3.0 [NOx] ¢
03 from Passenger Locomotives 2023 Rail Authority 0.06
[NOx, PM] [PM2.5]¢
OFFRD- | Further Emission Reductions 2014 Ongoing San Pedro Bay TBD*®
04 from Ocean-Going Marine Ports, CARB,
Vessels While at Berth [NOx, SCAQMD
SOx, PM]
OFFRD- Emission Reductions from N/A Ongoing San Pedro Bay TBD?
05 Ocean-Going Marine Vessels Ports, CARB,
[NOx] U.S. EPA

2012 and on

ADV-01 SCAQMD, San TBD °©
Zero- and Near-Zero Emission Pedro Bay Ports,
On-Road Heavy-Duty Vehicles CARB, US.
[NOx] EPA
ADV-02 Actions for the Deployment of N/A 2012 and on SCAQMD, San TBD °©
Zero- and Near-Zero Emission Pedro Bay Ports,
Locomotives [NOx] CARB, U.S.
EPA
ADV-03 Actions for the Deployment of N/A 2012 and on SCAQMD, San TBD ¢
Zero- and Near-Zero Emission Pedro Bay Ports,
Cargo Handling Equipment CARB, U.S.
[NOx] EPA
ADV-04 | Actions for the Deployment of N/A 2012 and on SCAQMD, San TBD©
Cleaner Commercial Harborcraft Pedro Bay Ports,
[NOx] CARB, US.
EPA
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BEFORE THE
SURFACE TRANSPORTATION BOARD

)

UNITED STATES ENVIRONMENTAL )
PROTECTION AGENCY - PETITION FOR ) Finance Docket No. 35803

DECLARATORY ORDER )

)

REPLY VERIFIED STATEMENT OF SUSAN NAKAMURA

My name 1s Susan Nakamura. I am the Director of Strategic Initiatives for
the South Coast Air Quality Management District (“SCAQMD?” or “District”). In2005-
2006, I was the Planning Manager at the District responsible for the development of
Rules 3501 and 3502 (the “Rules”), which are the subjects of this proceeding. My
qualifications and the Rules’ development process are described in my Verified
Statement filed February 14, 2014, with the District’s Reply to the U.S. Environmental
Protection Agency’s (EPA) Petition for Declaratory Order. The purpose of this
Statement is to respond to erroneous claims regarding the Rules and their development
that have been raised by the Association of American Railroads (AAR) and their witness,
Mr. Gary Rubenstein, as well as to explain how Rule 3502 was designed to ensure that
locomotives could be idled where necessary for safety reasons, including to maintain
adequate brake pressure, in response to criticisms made by AAR, the Union Pacific

Railroad (UP), and BNSF Railway (BNSF).



Mr. Rubenstein takes the position that the District’s estimation of those
portions of total freight locomotive emissions that resulted from idling was based on a
1991 report prepared for the California Air Resources Board (CARB) that was
“inherently unreliable” even at the time of the Rules’ adoption. (Rubenstein V.S, para.
9.) Mr. Rubenstein further claims that the estimated emission reductions attributable to
the Rules were sourced to a control efficiency from a 2004 CARB study, which in turn
was based on results of an analysis of a single Northern California railyard. He argues
that these data were both “stale” and “unrepresentative” of conditions at Southem
California railyards. (Rubenstein V.S., para. 10.) However, he offers no facts or specific
analysis to back up his claims of unreliability, and he fails to acknowledge that his
sponsor previously accepted them. During the Rules’ development process, neither the
AAR nor BNSF/UP (“the Railroads™) — who otherwise were active participants — raised
any challenge to the bases of our emission estimates or anticipated benefits of the Rules.
The information that the District used was the best available at the time, and the District
used the same methodology that CARB staff had developed for the 2005 Memorandum
of Understanding (MOU) with the Class I railroads to estimate idling emission
reductions. (SCAQMD Rule 3502 Staff Report, attached hereto as Exhibit 1, p. 3-3))
The calculations that Mr. Rubenstein now criticizes as “unreliable” in fact were accepted
and relied on by both CARB and the Railroads in crafting the 2005 MOU.

I also note that the emission reduction estimates used in the development of
the Rules were conservative, as they assumed only the emission reductions that would be

achieved within railyards and by locomotives arriving and departing the yards.
2-



Additional idling reductions that would be attributable to other activity within the yard,
such as queuing for fueling, and service and maintenance that does not require operation
of the engine, or reductions attributable to trains that otherwise would idle unattended
outside the yards, were not included. The AAR and the Railroads did not raise any
concerns with respect to this issue, either.

The only comments made by the Railroads during development of the
Rules that related to estimated emissions reductions raised the question whether increased
emissions during startup would offset any reductions attributable to reduced idling. To
test and address this concern, the District commissioned two studies, one by the
Southwest Research Institute and one by Engine, Fuel, and Emissions Engineering, that
tested four locomotives owned by UP, BNSF and Metrolink (the local transit agency).
(Staff Report, pp. 2-1., 2-2.) Conservatively, the studies showed that emissions benefits
would occur if an engine was shut down and not idling for any period beyond § minutes.
Id. The Railroads later “acknowledged that startups would not cancel out the benefits of
reducing idling.” (Staff Report, p. 2-1.)

Mr. Rubenstein claims that the administrative record for adoption of the
Rules fails to document that the Rules would contribute to meeting the federal ambient
air quality standards under the Clean Air Act. (Rubenstein V.S, para. 7.) This is
incorrect. The District Governing Board’s adoption resolution, attached to my February
14 Verified Statement, contains several specific findings that the Rules will reduce
exposure to criteria air pollutants and assist in attaining the federal ambient ambient air

quality standards. As I explained in that Statement, the Rules are an integral part of the
3-



District’s strategy to meet its responsibilities under the Clean Air Act, and the record of
proceedings leading to adoption of the Rules is replete with references to expected
emissions reductions. (Staff Report pp. 3-2 to 3-5, Exh. 9 to Wallerstein V.S.). The Staff
Report also explained that diesel exhaust, in addition to being the largest contributor to
cancer risk from air toxics in the District, has numerous additional adverse health
impacts, including respiratory problems, immunological and genotoxic effects, and
exacerbated heart disease. Children, the elderly, and people with chronic respiratory and
heart disease are the most sensitive. (Staff Report, p. 1-2.) The legal analysis in the Staff
Report further confirmed that the District was acting under its authority to regulate
“emissions of criteria air pollutants in order to achieve and maintain state and federal
ambient air quality standards,” as well as air toxins. (Staff Report, p. 1-6.) The
maintenance of “federal ambient air quality standards” is directly linked to the Clean Air
Act, which is the source for the authority of EPA to set the standards in the first place,
and the states’ responsibilities to enforce them. AAR and Mr. Rubenstein focus solely on
references in the record to “toxics” in advancing the claim that the Rules were directed
nowhere else, and that the District’s invocation of the Clean Air Act is just a “pretext.”
(Rubenstein V.S, para. 19.) However, the record’s repeated references to federal
ambient air quality standards contradicts that notion, and the Rules themselves show that
a reduction in carcinogenic toxins was but one benefit, not the sole goal.

For example, under Rule 3502, a railroad may submit an emissions
equivalency plan as a “safe harbor” to assure compliance with the Rules in lieu of

limiting idling of individual locomotive engines. For the District to approve sucha plan,
4-



“equivalency is to be demonstrated specifically for diesel particulate matter and NO,.”
(Staff Report, p. 2-5. (emphasis supplied).) The District would not have insisted on
equivalent NO, reductions if its concern for attaining the national ambient air quality
standards (NAAQS) were just a “pretext,” since NOy is a criteria pollutant under NAAQS
and has not been identified as a cancer-causing agent. The Staff Report devotes five
pages (3-2 through 3-6) to explaining the calculations of emission reductions; it is not at
all limited to cancer-causing diesel particulates.

The Staff Report goes on to explain that the Rules were intended to help
implement the AQMP, even though they were not listed in the 2003 AQMP (AQMP).
The Report states: “PR 3502 is not a measure in the Air Quality Management Plan.
(AQMP). However, the AQMP does include a large ‘black box’ of VOC and NOy
reductions for which specific measures have not been identified. Therefore, the AQMP
requires all feasible measures to be implemented. Emission reductions will occur due to
limits to locomotive idling.” (Staff Report, p. 3-7 (emphasis supplied).) Additional
references to Rules 3501 and 3502 being designed to advance the attainment of state and
federal ambient air quality standards or to reduce criteria pollutants such as NO, are
found in the Responses to Comments portion of the Staff Report, pages A-2, A-3, and A-
15 (reducing regional air pollutants).

As I testified previously in my February 14 Verified Statement, the
Railroads were very involved in the development of Rules 3501 and 3502, and the
District Staff both considered and substantively responded to their concerns, altering

various elements of the proposed Rules in the process. The District’s accommodation of
5.



the Railroads on the issue of idling to maintain air brake pressure was addressed in the
Staff Report: ““There are a number of reasons that a locomotive will need to idle such as
for safety, to provide air pressure to railcar brakes, to provide voltage to the battery to
start the locomotive, to provide comfort heating and cooling for the crew, etc. The
District is not seeking to place restrictions on idling for those purposes.” (Staff Report,
p. 2-3.) In prescribing the “safe harbor” for locomotives equipped with automatic idling
controls, Rule 3502 specifically allows automatic restart and idling in excess of 15
minutes where necessary to maintain air pressure, or when other parameters cause the
engine to restart (Rule 3502(c)(1)), and idling to maintain battery charge is among the
individually named exceptions to the Rule’s general application. In other instances, the
District concluded that an express exemption was unnecessary, because the Rule did not
infringe on those uses in the first place. For example, where the train crew has been
notified of a delay exceeding 30 minutes, only trailing locomotives’ engines in a multi-
unit consist must be shut down. “There are no requirements for the lead locomotive
under this circumstance, recognizing that the lead locomotive may need to operate to
provide comfort cooling or heating, air pressure for the brakes, or other parameters
addressed by the lead locomotive.” (Staff Report, p. 2-5.) Moreover, circumstances
under which all locomotive engines must be shut down occur only when the train is
unattended for more than the 30-minute period. Thus, provisions under Proposed Rule
3502 allow for the lead locomotive to idle if the locomotive is occupied, to provide
comfort heating and cooling to the crew and air pressure for the railcar brakes. (Staff

Report, p. 2-8.)



While the Rule requires all locomotives’ engines to be shut down under
specific circumstances when the entire train is unoccupied for more than 30 minutes,
during the Rules’ development, the Railroads never presented any evidence to show that
this would interfere with adequate brake pressure or other alleged safety considerations.
Certainly, they did not show how and why it was necessary to leave a train idling and
unoccupied for more than four hours, which would trigger Federal Railroad
Administration regulations requiring a brake test. However, because this portion of Rule
3502 applies only when the train is entirely unoccupied, if the train crew actually does
believe it is necessary to idle the engine for more than 30 minutes solely to maintain
brake pressure, a crew member can re-board the train and restart the idling tirﬁe, since at
that point the train would not be unattended and Rule 3502 would not apply.

Moreover, during more recent conversations with representatives of both
UP and BNSF, I learned that both railroads use “yard air” at least to some extent in
railyards within the District. To the best of my knowledge, the Railroads indicated that
this was a common practice. “Yard air” means that the railroad uses electrically-operated
compressed air packages to charge the air brake system without using an idling
locomotive. This allows the air brake system to be tested and held at pressure until time
for departure. This practice eliminates the need for idling to maintain air brake pressure.
To the extent the Railroads are not already using such systems at their yards within the

District, they could do so, saving fuel otherwise spent in idling.



Finally, many years before Rules 3501 and 3502 were developed, the
Commonwealth of Massachusetts proposed a 30-minutes locomotive engine idling limit
for railroads operating within the state. That rule was approved by EPA and included in
the Massachusetts State Implementation Plan (SIP). The 30-minute limit prescribed in
Rule 3502 is consistent both with the Railroads’ expressed needs during the development
process, and with the Massachusetts limit. (Staff Report, p. 2-4.) If other states’ air
quality agencies were to consider adopting idling limits, I would expect them to likewise
seck consistency with the existing California and Massachusetts limitations.
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VERIFICATION
I, Susan Nakamura, verify that I have read the foregoing Statement, know
the contents thereof, and that the same are true as stated to the best of my personal
knowledge and experience. Further, I certify that I am qualified and authorized to file

this Statement.

e
Susan Nakamura

Executed on April 9, 2014
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BACKGROUND

Rail operations, characterized primarily by activities associated with opetanon of diesel
. locomotives, are a significant source of diesel particulate matter (PM) emissions and other
criteria pollutants such as oxides of nitrogen (NOy), volatile organic compounds (VOC), carbon
. monoxids (CO), and oxides of sulfur (SOy). The 2003 Air Qua.hty Manngemmt Plan (AQMP)
estimates freight locomotive particulate matter less than 10 microns (PM;o) emissions 0 0.90
tonsperdaymdemmsmonsofparuculatemaualessﬂmnz 5 microns (PM; s) of 0.82 tons per -
. day,in addmontoNO,,VOC, CO, and SO, emissions of 32.98, 1.70, 6.04, and 2.83 tons per
day, resp ecnvely Diesel exhaust is a complex mixture of gases and fine particles emitted by
* diesel-fueled internal combustion engines. Diesel exhaust also contains many carcmogemc .
compounds, mclud.mg, but not limited to, arsenic, benzene, formaldehyde, 1-3-butadiene, and' -
ethylene dibromide.? In 1998, the California Air Resources Board (CARB) identified diesel
exhaust as a Toxic Air Contaminant (TAC) based on its cancer causing potenhal. :

Proposed Rule (PR) 3502 — Minimization of Emissions from Locomohve Idling establishes .
1dhng limits for ﬁexght locomotives operated in the District. The pmpose of PR3502isto -
minimize enussmns from mmecessaly idling of locomotives opexatmg in the District,

PROPOSED RULE 3502 REQUIRENIENTS

PR3502|sapphcabletoClassIfre:ghtrmhoadsandsthchmgandtmmnalmhoaﬂsthat S
operate in the District. There are two Class I freight railroads, Burlington Northemn Santa Feand . -
Union Pacific and two switching and terminal railroads, Los Angeles Junction Railway (LAJ')

, andPacxﬁcHarbomhne,Inc ('PHL)mthedxstnct. LAJlswhollyownedbyBNSF Co

. Passenpr railroads opemimg in the District, such as Amtmk and Metrolink, would not be subject
. to the requirements of PR 3502. Preliminary data indicates that these operations contribute less
than ten percent of NOx and FM emissions from rail operations. Passenger operations are ‘
© different than freight operations becanse they are characterized by very little, if any, switching.
- and cargo handling activities, m addition to considerably lower traffic volumes. In addition, in -
. most cases commuter ruil has the right of way over freight locomotives and thus is not required . -
to idle as frequently as freight locomotives, Also, passenger railroads operate an 2 more -

... predictable schedule such that crew changes and breaks can occur at specified time periods and

""" locations to avoid delays and idling associated with such activities. District staff understands
. that federal law hmnsraxlroadworketstowodnng thomsh:ﬂstoprwentfahgue, even if they
" have not reached their destination. Due to their lower emissions, passenger railyard operations -
~ pose propartionally lower health risks than freight railyards. However, the District will contime

' South m&omummmma 2003 Air Quality Mansgament Pian: Awhm-mudmveq'm

e ’&Eﬁnm&mmﬂhumnnmq MWMMO&uofEﬂmmmthﬂlﬂ:HmdAmt.!”B Bxeame
' Snmyhu“hwuedﬂmﬂﬁnnﬂndbhﬂdmunulmumm' . . .
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. - Cto evalualae passenger rail operahons and idling. Ifwanamcd, passengcr operauons may be
: consxdcred for regulahon in the fature.

PR 3502 would estabhsh the follmmng requirements: -

. Idlmg Requirement (eﬂ'ecuve six months fram date of adophon) :
» Unless a locomotive is equipped with an anti-idling device that is set at 15 minutes or
- less, engaged, andnottmnpcredmth, anopuatorshaﬂnotldleannnattended lead or
trailing locomotive for more than 30 minutes if: . :
- thc crew -of the locomotxve consist has been relieved and the relief crew has not
- thec.rcwofthelocomohveconsxsthasleﬁforammlotpersonnlbreakorforpasonal .
* rcasons;
' - the locomotive is -within the railyard; .
- quening of a locomotive for fueling, maintenance, or servicing; or
- . maintenance or diagnostics conducted on the locomotive that do not reqmre operanon
of the engine.
=  Unless a locomotive is equipped Wlth an anu—ldlmg device that is set at 15 minutes or
less, is engaged, and not tampered with, an opuator shall not idle a trailing looomouve '
for more than 30 minutes if: ‘ :
- the dispatcher or yardmaster nouﬁes the opaator ot‘ a delay that will excwd 30
minutes; or
- thereis alocomouvefailum orbmkdownthathll resultmadelayofmore than 30
: minutes
: . . * An Emissions Eqmvalency Plan, demonstrating equivalent or . greater ammual emission
' o ~ reductions to what would be achieved by not idling locomotives for more than 30 minutes for
' the events specified above in the same calendar years, can be submitted in licu of complying
‘" with idling requirements. - The methodology used to quantify emissions shall be consistent
with the most recent revision to the District’s Railyard messxons Inventory Methodology
- (Attachment C). ,
s Exemption from 1d1mg prohibmon allowed under speclﬁc oondnmns. such as locomotives
used during emergencies, when ambient temperatures are at or below 40°F, and when 1dhng.
is needed to mamtam sufficient battery chargo to start locomouves -

RS2~ ES2 A " February 2006
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lNTRODUCTION

,‘le opetanons, chmctcnzed pnmanly by activities associated with operahon of dtesel

locomotives, are a significant source of diesel patnculate matter (PM) emissions.and cntena

“pollutants (oxides of nitrogen (NOy), volatile organic compoupds (VOC), carbon monoxide

(CO), and oxides of sulfar(SO,)). The 2003 Air Quality Management Plan (AQMP) estimates |

.. freight locomotive particulate matter less than 10 microns (PMo) emissions of 0.90 tons per day -
B and emissions of particulate matter less than 2.5 microns (PMas) ofOSZtonspetday,xnaddmon ,
to NOy, VOC, CO, and SO, emissions of 3298, 1.70, 6.04, and 2.83 tons per day, respectively.’

Diesel exhaust is a complex mixture of gases and fine pax’acles emitted by diesel-fueled internal

- combustion engmes Diesel exhaust also contains many carcinogenic compounds, mcludmg, but

not limited to, arsenic, benzene, formaldehyde, 1-3-butadiene, and ethylene dibromide. ‘h

. . 1998, the California Air Resources Board (CARB) identified diesel exhaust as a Toxic Air -

‘Contaminant (TAC) based on its cancer cansing potmnal. -

) :'Proposed Rule (PR) 3502 — Minimization of Emissions ﬁom Incomouve Idlmg establishes .
‘ 1dlmg limits for locomotives operating in the District. The purpose of PR 3502 is to minimize

emissions from unnecessary idling of locomotives. PR 3502 would limit to 30 minutes the non-
essential idling of unattended lead or trailing locomotives. Under PR 3501 paragraph (k)(1) &
railroad would be exempted from compliance for any Jocomotive equipped with anti-idling
devices that are set at 15 minutes or less, engaged, and not tampered with. A railroad would also

" be exemnpt from idling limits if the operator has received approval for an Emission. Bquxva.lency

Plan for diesel PM and NOx proposmg alternative control sirategies. demonstranng no increase in

~total cancer potency-wcxghted emissions of toxic air contaminants as well as emission redxmuons
' gxuterﬂ:anorequaltonnplanenhngn@pmhlbmonsmPRBSOZ .

" DIESEL PARTICULATE MATTER

Dlnelathstxshstcdbythe CalxﬁurmanrResomc&Board (CARB)asaToncAu'
Contaminant (TAC) and has the potential to cause cancer in humans. Long-texm exposire to .

~ diesel PM. poses the highest cancer risk of any toxic air contaminant evaluated by the Qffice of

Environmental Health Hazard Assessment (OEHHA).? The second Multiple Air Toxics
Exposure Study (MATES-II), released in 2000, shows that appm:nmatcly 70 percent of the’
cancer risk ﬁom air toxics in the Basin is dueto dlsclPM Exposure to diesel cxhaustcan

'smmémgupudhyumﬁmmmia.m. m;mqmzyumpmnm Appmdi:m—BumdMner.Bninim

TventorisS,

: ‘Caﬁfnrnn&mhll‘mw mmwwomawamhamn 1998. Eu:xdvc

wwumwmmofnuxmhnm".rmwcm

’omuof&vimamh!}hlthﬂmd Mmlmdmmmmmnnor&iﬂmm Halﬂx!ﬂhnofbﬁmlm

“SmmeomAermyMnnmchmm Fuull!npm MnlhplsAwTonuExpuneStndynth:SmﬂtCmmmm-Z'
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irritate the eyes, nose, throat and lungsandcan cause coughs, headaches, lighf-heatie&_néss, and

In addition to canicer risks; exposure to.diesel PM has been shown to increase susceptibility to

. allergens (e.g.; dust and pollen) and can aggravate chronic respiratory problems, such as asthma.
. Diesel engines are major sources of fine particle pollution and can particularly affect sensitive
people, such as the elderly and people with emphysema, asthma, and chronic heart and lung
discase. Children, whose lungs and respiratory systems are still developing, are also more .
susceptible than healthy adults to fine particles. Exposure to fine particles is associated with
mcmased ﬁequencyofnllnessandreducedgrowﬁmlungﬁmcnonmdxﬂdrm."

Studies on diesel exhinst have focused on non-cancer health effects from shott-teﬁn and long- -
term exposure, reproduct:ve and developmental effects, immumnological effects, genotoxic effects,
and cancer health effects.” Overall, the available fiterature does not eonﬁrm whether gxposure to

~ diesel exhaust ceuses  reproductive or devélopmental effects in humans.” In terms of

immunological effects, studies show that diesel exhaust exposure i increases antibody pmducﬁon
and causes localized inflammation of lang and mepu'ato:y tract tissues, particularly when -
'uposureaccompmesotht:rknowmespnatmyaﬂcrgens. : R

Diesel exhaust paxﬁclw and chcsclcxhaust extracts have been determined to be genotoxic and
may be involved in initiation of human pulmonary carcinogenesis. In terms of cancer health
effects, over 30 epidemiological studies have investigated the potential carcinogenicity of diesel
éxhaust.® TheNational Institute of Occupational Health and Safety recommended in 1988 that
diese] exhaust be regarded as a potential occupational carcinogen based on animal and human
evidence. The Health Effects Institute (1995) and the World Health Organization (1996) also
cvaluated the carcinogenicity of diesel exhaust and found the epldemmlogwal data to show

i assocmuans between exposure to diesel exhaust and lung cancer.?

.In 1998, CARB identified diesel exhaust as a TAC based on available information on diesel
exhaust-induced noncancer and cancer health effects.* As part of the TAC identification .
process, CARB concluded that based on information available on diesel exhaust-induced non-
cancer and cancer health effects, diesel exhaust meets thelegal definition of 2 TAC which is an
air pollutant “which may cause or contribute to an increase in mortality and serious iliness; or
which mnypos'e a present or potential hazard to human health” (Health and Safety Code Section

"+ 39655).2 In addition, in 2001, pursuant to the requirements of Senate Bill 25 (Stats. 1999, ch.

' 731),OEHHAldenttﬁeddleselPMasoneofthbTACsthatmayi:ansechﬂdmnormfantstobe
more susceptible to illness. Senate Bill 25 also requires CARB to adopt control measures; as*
appropriate, © reduce the public’s exposure to these special TACs (Health and Safety Code

R sectmn 39669.5).

7 Office of Eswircamental Health Herard Assessmant, 20600, MWIIMMFI&MAWM.
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REGULATORY HISTORY.

Federal Standards for Lowmotiw Engines

In April 1998, the U.S. EPA promulgated arulakmg. entitled, “Emission Standa:ds for .
Locomotives and Locomotive Engines.” This ruicmakmg establishes emission standards and
associated regulatary requirements for the conirol of emissions from locomotives and locomotive
" engines as required by the Clean Air Act section 213(2)(5). The primary focus of the emission
standards, which became effective in 2000, is NOx. In addition, standards for hydrocarbons
. (HC), carbon monoxide (CO), parmmlate matter (PM) and smoke were also promulgated. The
rulemaking established a 3-tiered emissions limit matrix based on the year of locomotive
marufacture: ‘Tier 0 (manufactured from 1973 through 2001), Tier 1 (manufactured from 2002 -
through 2004), and Tier 2 (manufactured in 2005 and later). Within each tier are separate
emission limits for a line-haul duty cycle and a switch duty cycle. With some axcephons,
locomotives are required to meet both the line-haul and switch duty éycle emissionlimits, A -
: snmmm'yoftheU.S EPAlnmtsxsshowanablel L -

" Table 1-1 - T
Summary of U.S. EPA 1 ocomotive Emisswn Standards

U.S. EPA Tier Line Haul Duty Cycle (gbhp-br) | - Switch Duty Cycle (g/bhp-hr)
r HC CO NOx | PM BHC CO | NOx .| PM
0 1.00° 5.0 9.5 0.60 | 2.10 8.0 140 | 0.72
1. 055.] 22 | 74 0.45 1.20 25 | 11.0- 0.54 .
2 030 1.5 55 020 | 0.60 | 24 | -8.1 - 0.24

~ The U.S. EPA rulemaking also includes a variety of provisions, including certification test
procedures and assembly line and in-use compliance testing requirements, to implement the
"~ - emission standards and to ensure rule compliance. The rule also includes an emissions
. averagmg, banking, and trading program to provide ﬂexibihty C

' Ultra-Low-Sulfur Diesel Fuel for Locomotives
In November 2004, CARB approved amendments uxtcndmg Cahforma standards for motor -

vehicle diese] fuel to diesel fuel used in intrastate locomotives. Under this rulemaking, effective
January 1, 2007, mhastatedxsellowmoﬁvesmﬂbcreqnnedtousetﬂta-lowsdﬁxdxesclﬁml_‘

which meets the 15 parts per million by weight (ppmiv) sulfur requirement currently in place for
motor vehicles. Current U.S. EPA requirements, finalized in June 2004, specify that 15 ppmw

- fuel be used in locomotives in 2012, However, because the aromatic content in U.S, EPA’s fuel

specification (35 percent by volume) is higher than in CARB’s specification (10 percent by
volume), CARB staff has'estimated that the use of CARB diesel will provide NOx and PM
 exnissions benefits of 6 and 14 percent, respectively, compared with U.S. EPA fuel. CARB's
mlamakmgreqmms theuseoflow-snlﬁnd:selﬁxelmxyearswhuﬂmmsrequnedfedenﬂy'

.'mew "Air Resources Boird, 2004, Slaﬂ‘kqxﬂ: !nnhlswufknm Puhlwﬂmingb
' wwwmummmmwmswhahumvwmnmMmmmlmumh
) mumm
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" Clapter: Backeround - ' N Finil sgnmm”

- Agreementx with Class I Raflroads
R tanding. California's 1994 State Implcmentahon Plan (SIP)

. control measure M14 assumes that cleaner federally-complying locomotives will be operated in

' California and the Basin. As a result of measure M14, CARB staff developed 2 memorandum of
understanding (MOU) with The Burlington Northern and Santa Fe Railway Company (BNSF)
-and Union Pacific Railroad Company (UP) that was signed in July 1998 (1998 CARB MOU).

'The 1998 CARB MOU includes provmons for early introduction of clean locomotives, with

_ requirements for a NOx fleet average in the Basin equlvalmt to U.S. EPA's Tu:r 2 locomouve
standard by 2010.°

w_ég&m Tn June 2005, CARB staff developed a statewids agresement -
with BNSF and UP to establish a PM emissions reduction program at California railyards. Under .

this agreement, the railroads would reduce locomotive idling by installing idling-reduction
* devices on their intrastate locomotive fleets by. June 2008. In addition, the railroads agreed to

develop mvmtones of diesel emissions with CARB, in turn, conducting HRAs for most railyards -

statewide.!® CARB conducted a public hearing on October 27, 2005 to consider the 2005 -

stat:wxdcagmun:ntandcommntedtormsﬁmcxtemautshnuaryx 2006mee1:|ng, atwlnch .

tlme the agreement may be uphcld, modlﬁed, or rescinded.

REGULATORY AU’I‘HORITY

A hcable to Euussmns ﬁ'om Raﬂtoads and

The authonty to regulate air pollutum in California is divided between the Cahfomm Air
Resources Board and the local and regional air pollution control districts. Under.state law “local
and regional authorities'' have the primary responsibility for control of air pollution from all
sources, other than emissions from motor vehicles. The control of emissions from motor
vehicles, except as otherwise provided in this division, shall be the responsiblhty of the Sta.te
board.” (Health & Safety Code §40000).. Locomotives are not motor vehicles. ‘The law deﬁnes
“motor vehicle” as “a vehicle that is self-propelled.” (Veh. Code §415(a)). A “vehicle” is “a
device by which anry person or property may be propelied, moved, or drawn upon a highway,

’ excepting a device moved exclusively by human power or used exclusively upon stationary ruils - |

or tracks.” (Veh. Code §670). Because they do not operate on the highway and because they
operate on stationary tracks, locomotives are not “vehicles.” Since they are not motor vehicles,
they are under the jurisdiction of the districts. (Health & Safety Code §40000.) CARB was also
granted aunthority to regulate locomotives by Health & Safety Code §43013(b), as amended in
1988. However, even afier the enactment of this statute, the districts retain concurrent authority

9 Memorandum of Mutsal Understandings and Agreements, South Coast Locormtive Fleet Average Emissions Program, 1998,

-"WWMWMWWMN‘MWMS

“mmﬂnulundmﬂmwmhmgw&wm.m«dm M&Snﬂymdeﬁm7 "Dwu"
mmwpﬂnﬂmmmwmmﬂtymmuwuuidwmudmm;nmmtbwmmdhu
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to rcgulate nonvehlcular sources, mcludmg locomotives. (Manaster & Sehm Caly'orma
_Enwronmtal Law and Land Use Pracncc, §41.06 (2)). :

District staff has detemnned that much of the non-locomotive equipment oparated by railroads at
their yards is also non-vehicular in nature, Accordingly, it also would be subject to the
Junsdlcuon of the air districts, including the District. _

The districts alsohavegeneralauthontynnderstatelawtoregtﬂatz‘ﬁndxrectsomces * which are
sources that attract mobile sources,'? ‘This includes the authority to regulate railyards where
trucks are used to deliver or distribute freight, locomotives are used to carry freight, and non-road
equipment is used to handle freight. Pursuant to Health & Safety Code §40716(a)(1), a district -
‘may adopt and nnplement regulations to “reduce or mitigate emissions from indirect and

areawide sources of air polhmon. Therefore, under state law the district may regulate railyards |

to reduce ormxtxgate emissions resultmg from the mobllesmm:es assocmedm&x oraftmctedto
the railyard,

State law genemlly grants distzicts the autho;ity“to “adopt rules andregulations and do such acts
as may be necessary or proper to a:ccuteﬂ:epowmanddntlesgtantedto and imposed upon,
the district by this division and other statutory provisions.” (Health & Safety Code §40702). .
This statute grants broad authority to districts to adopt rules andregulahonsforsoumesmﬂ:m

their jurisdiction. T!ns statute also includes a limited exemption with respect to locomouves bil

- provides:

No order, rule, or regnhtmn of ﬁny district shall, howsver, specify the design of
equipment, type of construction, or particular method to be used in reducing the
release of air contamimants from railroad locomouves. (Health & Safety Code
§40702) . :

 ‘The provision makes clear that the legislature believed that districts had the authority to regulte
locomotives by means other than specifying equipment design, construction, or other particular
methods. (See Manaster & Selmi, supra, §41.06(2) n. 11 (this section impliedly recognizes

district authority to regulate locomotive emissions)). PR 3502 does not specify any requm:mut -

respecting the design of equipment or type of construction of locomotives. Nor does it specify
the particular method to be used. The reference to “particular method to be used” should be

construedasrefeningtomethodsthatmsimﬂarm those methods speciﬁcallyeninneratedinﬁxé' '

statute, ie. methods affecting the design or construction of locomotives. The Civil Code, §3534,
states that “particular expressions qualify those which are general.” The California Supreme

Comthashcldtlmtagenmaltennls“resmctedtoﬂmsethmgsthataresmlartoﬂmsewhmhm ' '

enumerated specifically.” (Harris v. Capital Growth Investors XIV (1991) 52 Cal. 3rd. 1142,

1160 n. 7, see also Friends ofDawsv City of Davis (2000) 83 Cal. App. 4th 1004, 1013 (same)). |

PR 3502 does not specify constmctlon, deslgn, or control equipment and thus does not specify a -
pamcular “method" to be used. Thus, it is not precluded by Health & Safety Code §40702.

"smuhwduummndﬂmhmmmuwmmmmmmmwwmﬁ
ﬁdluy building, structure, installation, real property, tud,wm“yw&munymt,mbﬂummofpnnm" 4
. USC.EM0680. :
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Chapter 1: Buckerownd * L  Fial SuffRepon

- Furthermore, even if the term “miethod” could be construed to refer to techniques that donot ©
affect design or construction of locomotives, the rule does not specify a “particular method to be

used.” PR 3502 allows comphance either by remmmg idling or by adoptmg technologxm to
achieve equivalent emission reductions. ‘

One of the duties unposed upon the d:stncts is the dutyto enforce Health & Safety Code §41700
That section provides: , .

Except as otherwiss provided in section 41705, no person shall discharge from

any source whatsoever such quantities of air contaminants or other material which -

cause injury, detriment, nuisance or aunoyance fo any considerable mumber of
- persons or to the public, or which endanger the comfort, repose, health or safety of
" any such persons or the public, or which cause, or have a natural tendencyto

cause, mjmyordmnagetobusmes orpropeny

The district mayregu]ate locomotives to prevent pubhc nuisance (potential h&ulth 1mpacts from .
toxic air contaminants or annoyance to neighbars) as well as to reduce the emissions of criteda

air pollutants in order to achieve and maintain state and federal amblentmrquahtystandards

The California Supreme Court has upheld the districts’ authonty to regulate air toxic emissions
from sources within their jurisdiction. Western Oil & Gas Assoc. v Manterey Bay Ungﬁed Air
Pollution Control Dist. (1989) 49 Cal. 3rd 408. )

‘l‘hedxsmamayalsomgulaietoreqmcmﬂmdstogath:rmformanonregatdmgﬁleuemxssxons

of both criteria and toxic pollutants. (Health & Safety Code §§41511, 41700). Theére is evidence *
that railyards may emit sighificant quantities of toxic air contaminants (especially diesel PM) as-
well as evidence that Iocomotives engage in substantial amounts of idling. According tothe =
CARB?’s “Roseville Railyard Study” (October 14, 2004), locomotive idling accounted for 10.2-
10.4 tons per year of diesel paruculate at the Roseville yard (Table IV.3, p.34), amountingto
about 45% of the total diesel PM emissions from the railroad operations. (p.14). Areas adjacent’

'tnthamilyardexpmencedamamnmnoﬁ'-mtecmcm'mkof%Oto 1,000 in a million from the

yard alone, in addition to background concentrations. (p.54). Risk levels between 100 and 500
in a million occurred over about 700 to 1600 acres in which 14,000 to 26,000 people live, and

. risk levels between 10 and 100 iy a million occurred over a 46,000 to 56,000 acre area in which
- about 140,000 to 155 OOOpeople live. (p. 63). About 40 acres experience a cancer risk level

between 500 and 1000 in a million. (p. H-6). Besides diesel PM, locomotives are significant
sources of NOx, a precursor of PMz s, PM,, and ozone. Since several railyards are located in
urban areas, the District has a strong interest in identifying emissions andhealthnsks mpoledby '
mlyards andmredncmgemlsnonsﬁomunnecessaryldlmg. S

" B Section 41705, rekting to uswulun:lopmnmmd compost-handling operations, i not relovant to the preseat contaxt,
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fion of Distriet Authority to Adopt Rules Applicable to Emissions from Railroads

‘ Locomoﬁvg QQ Railyards.

" The railroads contend that PR 3502 may beprohibited by principles of federal preemption. PR
. 3502, however, does not establish or require installation of any control device. Moreover, the

restriction on idling is limited to idling that is not essential to the safe and efficient operanon of

, thcmﬂmad. Accordmgly,PR 3502anotpmemptedbyfedeml law

The federal Clcan Air Act pu'owdcs that no state or polmcal subdivision may adopt or attempt o
enforce “any standard or other requirement relating to the control of emissions™ from new -

. locomotives or new engines uscd in locomotives. (42 U.S.C. § 7543(e)(1)(B)). EPA has

promuigated regulations setting forth what it belicves is the scope of preemption under this
section. BPA stated: “Any state controf that would affect how a manufacturer designs or
produces new (including remanufactared) locomotives or locamotive engines is preempted. ..

. (63 Fed. Reg. 18978, 18994.)  EPA’s regulation states that among the types of state or local rula
- that are preempted are “‘emission standards, mandatory flect average standards, certification

ents, aftermarket equipment requirements, and nonfederal in-use testing requirements.”

(40 CFR §85.1603(c)2).) The EPA regulation provides that such rules arc preempled whether

they apply to new or other locomotives or engines. (12)) The proposed rule is not preempted by
theClmAnActbecansetheyu does not regulate how the manufacturer designs or produces a

- locomotive or engine. Certainly PR 3502 does not affect the design or production of .
~locomotives. A railroad may reduce jdling without affecting the design or production of the

locomouve, snmply by limiting the 1ength of time idting occurs undez specxﬁed circumstances.

' The Interstate Commerce Commission Termination Act (ICCTA), Title 49US.C. §10501(b),

provides that the jursdiction of the fedaral Surface Transportation Board (STB) is exclusive over

“lraimportahonbyrailwﬁers,dndtheremeth-provxdedmtlusparththrespecttorates,

classifications, rules (including car service, interchange, and other operating rales) practices,

- routes, services and facilities of such carriers....” Section 10501(b) further provides- -that the
" remedies provided under the ICCTA are exclusxve and preempt the remedies provided under

federal or state law. While it has been held that the scope of preemption under this statute is -
“broad” (City of Auburn v. U.S. Government, 154 F. 3rd 1025, 1030 (9* Cir. 1998)), the Surface
Transportation Board itself has ruled that not all state and local regulation is preempted. Citing
an earlier decision, the STB stated: “In particular, we stated that state or local regulation is '
permissible where it does not interfere with interstate rail operations, and that localities retain
certain police powers to protect public health and safety.” Borough of Riverdale Petition for
Declaratory Order re The New York Susquehanna and Western Railway Corporation, STB Fin
Docket No. 33466 (September 9, 1999), 1999 STB Lexis 531, p.4. In that decision, the STB -

: notedt!m:anenvunnmmtnlpcmmngrequuunmtthatsctupaprerequmtetothemlmads’

use, maintenance, or upgradmg of their facilities would be preempted because such requirements

.- would of necessity impinge upon the ﬁderal n:g;ﬂzuon of interstate commerce. (Borough of

Riverdale, p.5.)

PR 3502 does not impose any;;mitﬁng or othei “prerequisite” to rail operations. PR 3502
idling requirements do not interfere with railroad operations and the rule does not seek to limit

" PR3502° . 1-7 | ‘ " Fobruary 2006
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essential idling. Rather, t’ne reasons specified in PR 3502 for which idling for more than 30 ‘
minntes would not be. allowed are clearly not essential to railroad operations. As set forth by the ,

decision of the Surface Transportation Board, PR 3502 would therefore not be preempted.

Casc law also supports this view. In Jones v. Union Pacific Railroad Cotiguany, 79 Cal. App. 4th

1053 (2000), the Court of Appeal held that “state and local regulation of Union Pacific’s trainsis

. permissible if it does not interfere with Union Pacific’s interstate rail operations.” (Jones, supra,

p. 1060.). In that case, the court stated that if idling was necessary to operate the railroads,

‘attempts to control it would be preempted, but if the idling did not further rail operations,

attempts to control it would not be preempted. (Id.) Thus, the Districtmayreqmie the railroads
to reduce unnecessary idling unless the activities causing such emissions further rail operations.

' Based on conversations with rail operators, District staff believes that methods exist to reduce

unnecessary idling without interfering with rail operations. Indeed, to comply with Proposition

" 65 the railroads have initiated a number of measures to reduce the amount of diesel exhaust

generated by their operations. Accordingly, feasible measures exist to rednce rail emissions. The

- idling requirements of PR 3502 are reasonable because they do not burden the railroads or

impede their abthtytoconductthmropmnonsmasafeandeﬁimmtmmer For example, PR
3502 prohibits idling of locomotive consists for more than 30 minutes if left unatterided for crew

- changes, meal breaks, or foranyreasonmﬂnnraﬂyards District staff helicves that this Limit
‘provides a reasonable time margin, while preventing excessive idling. Similarly, the PR 3502

prohibition of idling for mare than 30 minutes while locomotives are quening or undergoing

. services which do not require the engine to be running is intended to address situations where
" idling is clearly wmecessary, while providing 2 reasonable time margin. In addition, District .
staff believes that trailing locomotives should be shut down for delays exceeding 30 minutes. In -

this instance, lead locomotives would not be expected to be shut down in order to allow for crew
comfort cooling and hcmmg and to mable the lead locomotive to- mnmtam brake prasure for -
attached raﬂcaxs. . ,
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OVERVIEW -

Proposed Rule (PR) 3502 Minmzahon of Emissions from Locomouve Idlmg is apphcable to

g Classlﬁaghtrmkoadsandsthnhmgandtetmmalmlmadsmthcmsmct The rule establishes
ldhng limits for locomotives operating in the District. The purpose of PR 3502 is to minimize
emissions from unnecessary idling of locomotives. PR 3502 would limit to 30 minutes the non- |
essential idling of unatiended lead or trailing bcumohves unless spemﬁcally exemptzd

 PUBLIC PROCESS

The District staff began development of PR 3502 in Scptember 2004, To facilitate -
communication with affected parties, the Proposed Regulation XXXV Working Group was .

formcd,consxshngofsthctsmﬂ',CARBstaﬁ'&mghtmﬂmadsthhopmhonsm.theDmm:t, o

environmental groups, and community groups. ‘The District staff met with the Proposed
Regulation XXXV Working Group four times — on February 9, 2005, March 23, 3005, October

6, 2005, and November 9, 2005 to discuss PR 3502. A public workshop to present rule concepts

was held on March 8, 2005. A second public-workshop and California Envirormental Quahty
Act (CEQA) scopmg session for Proposed Rule 3502 was held on Ocmber 12, 2005.

On September 15, 2005, the District staff released a Nouce of Preparation (NOP) ofa draft
program environmental asgessment (PEA) for PR 3501 and PR 3502 — Minimizationof ~
Emissions from Locomotive Idling. On September 16, 2005 the District staff released a revised
- version of PRs 3501 and 3502 and preliminary draft staff repozts for mchmle The pubhc
comment period for the NOi’ closed on October 14, 2005.

- .. ‘Through the development of Pmposed Rule 3502, the public and stakeholders provided
comments through the Working Group Mestings, public workshops, and through written.
comments. Public comments ﬁ'omthewudmhoptothedraﬁmlesanddraﬁsmﬂ'repoxts are
summanzed in Attachment A , _

LOCOMOTIVE TESTING o

n dcvclopiné rules to address idling by locomotive engines, the District funded two separate

' locomotive testing projects in support of PR 3502. The District staff received initial comments

- fram the railroad mdush-ythatmcrwsed start-ups prompted by idling restrictions could resultin 2
trade-off in emissions. Subscquently, the railroads acknowledged that startups would not cancel -

ot the benefits of reducing idling. The railroads commented that they believe that cold starting

of locomotives in the District is not an issue due to thetypxcal&ywmn temperatures and. that
exmssmns from District cold starts wonld be inconsequential.™ _

b memmmwgmmuwmm»mnmmmsmmuu
' Bhw(Pilhbury Winthrop, Shaw, Pittman), and Lanny Schmid (UP), October 19, 2005, .
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The studxes, which were completed in Novmnber and December 2005 measuted start-up and

idling efissions from several locomotives (See Attachment B for a mare detailed desmptlon of
the source test results). One study was conducted by Southwest Research Institute (SwRI) using

-two locomotives, one owned by Union Pacific Railroad (EMD MP15AC, 1500 Hp, 2 stroke, 12

cylinder, 645 series engine) and one owned by Burlington Northern Santa Fe (GE DASHY-
44CW, 4400 Hp, four stroke, 16 cylinder, turbocharged). The second study was conducted by

" “Engiue, Fuel, and Emissions Engineering, Inc. (EF&EE) on two locomotives owned by .
Metrolink (EMD SD 60, 3800Hp,2stmke 16 cylinder, 710 series engine; EMD F40, 3000 Hp, -

2 stroke, 16 cylirider, 645 scries engine), using EF&EE’s Ride-Along Vehicle Emlsslon
Measurement (RAVEM) System.

In both studies, the locomotives were tested usmg specially designed test procedurs to measure

start-up emissions, since start-up emissions testing does not have an accepted test procedux‘e
promcol The results from the SwWRI and EF&ERE locomotive tests show that there is an increase

" in emission from a locomotive start-up aftet a.%-,. 1-, 2- and 4-hour shut down periods exhibited

asplkememxsslons forapmodoflessthan3mmutw,mmostcasesthe splkelastedlwsﬂ:an

15 seconds, at the beginning of the test, thereafter, the emxssum rates moved to lcvels that. would :
" be exhibited by a stabilized uﬂmg sxtuauon. '

Consetvatwely, the emissions data shows that emissions due to staﬁ-up in nhﬁomﬁp to

_ stabilized idling mode are very low (i.e., start-up emissions would contribute very little to.the

overall emission when compared with stabilized idling). Therefore, a benefit to air quality would

_ be had with the locomotive shut down and not idling for a period exceeding 8 mmutes, and

combmcd with' a start-up whenever needed for operational necessities.

PROPOSED RULE 3502 REQUIREMENTS

PR 3502 establishes xdhng hmm for locomottvu opmtmg in the District. The purpose ‘of PR

3502 is to minimize emissions from idling of locomotives. PR 3502 would limit the non- .

essential idling of unattended lead or trailing locomotives to 30 minutes or less under specific
conditions, which will be discussed later in this chapter. The PR 3502 idling limit would not -
apply to locomotives equipped with engaged anti-idling devices set at 15 minutes. Railroads
would be exempt from idling limits for a number of operanonal reasons or if the operator has

received approval for an Emission Equivalency Plan proposing alternative control strateg:es that

can achlevc emission rednctmns cquivalent to implementing idling prohxbmons.

" Followmg is a summary of key clements of PR 3502. .

Purpose
The District staﬂ' has received numerous complamts from the pubhc regardmg 1d1mg trains.

Comments have been made directly to the District thmugh its complaint hotline, through town
meetings, and written comments. . Between 2002 and 2005, the District has received

approximately 300 complaints regardmg locomotives and locomotive idling. During site visits at

railyards during the rale development process for Proposed Rule 3502, District staff witnessed

. first hand unattended locomotives idling as they queued for service, maintenance and fueling. In

PR3502 - 2.2 E February 2006
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. addition, there have been reports of locomotives idling for hours as crews would leave a

locomotive for a break or waiting for a replacement crew to arrive. In San Diego, a train was left

idling for 1% hours due to a crew change. ArepresentauvefmmBurlmgtonNor_them Santa Fe

‘ oommcntedthatevmlfxtmkmhomsforacrewchange, a train i left idling. 1s

' Locumotxvu:dle ﬁoravmetyofreasons 'Somereasonsﬁ:ndlmgarenecessa:&forthémfety

and operation of the locomotive, while some reasons are unnecessary. There are a number of

" reasons that a locomotive will need to idle such as for safety, to provide air pressure to railcar

brakes, to provide voltage to the battery to start.the locomotive, to provide comfort heating and
cooling for the crew, etc. The District is not seekmg to place restrictions on idling for those
purposes. However, there are situations when it is not necwsa!y for rail operations to idle the
locomotive. The purpose of PR 3502 is to minimiZe emissions from wnnecessary idling of

locomotives. As a result, PR 3502 limits the idling of locomotwes during specnﬁc mtuzuons

where 1d1mg the locomotive is not necessary.
Applicability

PR 3502 applies to Class I freight railroads and sthchmg andtenmnal freight railroads in the

District.. The proposed rule would affect two Class I railroad companies (BNSF and UP) and two
switchihg and terminal raxlroads, Los Angeles Junction Railway (LAJ) and Pacific Harbor Line,
Inc (PHL) in the district. LAJ i is wholly owned by BNSF. L

Passenger mlroad operating in the Distnct, such as Amtrak and Metrolink, would not be subject '

to the requirements of PR 3502, as a prehmmary data indicates that these operations contribute
less than ten percent of NOx and PM emissions from rail operations. Passenger operations are
also mﬁﬁmmﬂyd:ﬂ‘acﬂthmﬂagmoperahonsbemsemeymchamctmzedbyvexyhmmf
any, switching and cargo handling activities, in addition to considerably lower traffic volumes.
In addition, in most cases commuter rail has the right of way over freight locomotives and thus is
not required to idle as frequently as freight locomotives-. Also, passenger railroads operate ona

- more predictable schedule such that crew changes and breaks can occur at specified time periods

. and locations to avoid delays and idling associated with such activifies. Due to their lower

.emissions, passenger operations pose proportionally lower health risks than freight -operations.

However, the District will continue to evaluate passenger rail operations and idling, pi

‘ 'wammted, passenger opcrzmons may be comdered for regulation in the future.

" Definitions

PR 3502 includes a series of deﬁmtlons Key definitions are discussed below in the dxsmmsxon

' ~of rule eonccpts Please refer to the attached proposed rule for a complate list of deﬁmhons

: Idllxig Reqnlrement

Under PR 3502, beginnirig six months from dateof rule adopuon. except for locomotives
cquipped with anti-idling devices that are set at 15 minutes, engaged, and not tampered with, an
opcralnrsha]lnotldlealeadormﬂmglocomouve formorcﬂ:mSOmmutestmderspemﬂed -

."Smeplhimhﬂamu.!nly%ZOﬂS.
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the locomotive unn Basedondxsclmslonsmth

represemanves fmmthemlroads at Working Group meeungsandsxtevmxtsatmﬂmds itisthe
District staff’s understanding that 30 minutes is sufficient time for the railroad pexsonnel to
shutdown the locomotive consist. In addition, the 30 minute idling requirement is consistent
with other idling restrictions including those in the State of Massachusetts." Thus, under
Proposed Rule 3502, an operator shall not idle an unaitended locomotive for more than 30
mimutes under the following conditions;
- ‘The crew has been relieved and the relief crew has not amved,

The crew has left for a meal or personal break or for personal reasons;
The locomotive is within the railyard; .
Queuing for fucling, maintenance, or semcmg;
Maintenance or diagnostics conducted on the locomotive that do not require operauon of the
engine. These activities include things such as changing air and oil filters, as well as thosc
w!uch are typically dnnc in cnclosed shops. )

Lxmmng idling during these limited, well-dcﬁned, eveats has been determined by the District as -
. an.effective means to reduce overall idling-related emissions in the Basin while not interfering

with the safe and efficient operation of the railroads. The idling requirement specified under
Proposed Rule 3502 are based en information obtained from CARB’s Roseville study,
discussions with representatives from the railroads, site visits to railyards, environmental and
community groups, and public complaints regarding idling. District staff believes that it is
unnecessary for any locomotives in an unoccupied consist to be left running while no crew
member is on board or for single locomotives to idle in railyards while unoccupxed, or for nnmg
of locomotives in railyards whilé quening for fueling, mdintenance, or service, or during . :
maintenance or diagnostics activities which can be conducted while the locomotive isnot
running. Idling is unnecessary under each of those circumstances becanse there is no need for
crew comfort cooling or heating and does iot affect operations. If adopted, District Proposed
Rule (PR) 3501 - Recordkeeping for Locomotive Idling could be used to 1dentxfy addmonal
reasans for opera.nonally mmeoessary idling. ‘ ,

' At the September 22, 2095 Working Group meeting for PR3502, mlroad regresentatives

| ¥'Title 310 of the Massachusetts Code of Régnlations Section 7.1,
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Also begmmng six months from date of rule adoption, unless a locomotive is eqmpped with an’

anti-idling device that is set at 15 minutes, cngaged,andnottampu-edmth, an operator shall not

idle an unattended trailing locomotive for more than 30 minutes if: .

e The dispatcher or yardmaster notifies the operator of a delay that will exceed 30 minutes,
Under this circumstance, it is assumed that trailing locomotives can be shut down and -
restarted following instruction from the dispatcher or yardmaster. There are no
requirements for the lead locomotive under this circumstance, recogmzmg that the lead
locomotive may need to operate to provide comfort cooling or heating, air pressure for .

railcar brakes, oroﬁxexpmmeters addressed by the lead locomotive. During this time, itis

assumed that the lead locomouvewouldconttmxetorun,mﬂessdnectedtobe shmdownby
the dispatcher or yardmaster; or
¢ . There is a failure or breakdown of a locomotive orattachedraﬂcars ﬂlatwdlmultma

delay of more than 30 minutes. Failures or breakdowns may be either to the operator’s tmn )

itself or to another train, resulting in the operator’s train being impeded and delayed. Since
in either instance, the operatar’s train would be stopped until replacement power could be

" Brought in or a field repair made, District staff believes that all idling locomotives in the '
eonsnstshouldbcshutdownforaslongastheenhreuamcannotbemoved. :

. ‘Based on dxscussmns with representatives of the railroads, it i is sttnct staff’s understandmg that "

in the situations presented above, air pressure is needed forthebmkes for the railcars and .
allowmg the lead locomotive to idle will provxde the necessary pressure for. the brakes.

. Overall thepmposeofthlsmqmmcntnsto cnsnrethath’allmg locomotw& an:shut down for
" unnecessary idling events longer than 30 minutes.. As described prcvmusly, records collected .

under PR 3501 could be used to 1dent1fy addmona.l situaations where it is unnecessary to idle for

" - more than 2 hours. -

~ Submittal. of Emission qunvalency Plan : :
" Under PR 3502, a railroad may elect to voluntarily submit an Emission Eqmvalency Plan to be

exempted from idling limitations. Under this alternative, the Emission Equivalency Plan isto be

o submitted within 90 days before its intended use. Under the Plan, equivalency is to be
) demonstratedspectﬁcallyfordneselparhuﬂatematterandNOx. ThePlanxstomcludcthe

followmg information:
»  Identify control technology(ies) to be implemented;
e Quantify locomotive emission reductxons, demonstrating that:

o theredncuonsaregreat:rthanorequaltothcemxssmnreducuons thatWouldbeachJevad '

by not idling locomotives for more than 30 minutes for the events spec:ﬁedmthe rulein
the same calendar year; and
o theremnomaeasemcancupotencymssmnsofmmmrcontammmts,mdhamd
index is less than or equal to 1 for acute and chronic health effects;
o Identify Iocomotive(s) to be.included;
e Specify an implementation schedule; and

PR3502 2.5 ~ Febraary 2006
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. e Idenﬁfythmechap'ismto'beanployedmmmm'missionsmdgcﬁmsménfmeablaj"

The intent of the Emissions Equivalency Plan option is to allow railroads to implement emission
reduction measures in lieu of complymg ‘with PR 3502 idling requirements. Measures may
include things such as low emissions alternatives to conventional diesel locomotives (eg.,
liquefied natural gas, emulsified diesel fuel, biodiesel, battery dominant hybrid systems with -
diesel engines, such as the RailPower’s Green Goat). The methodology used to quantify
emissions shall be consistent with the most recent revision to the District’s Railyard Emissions .
Inventory Methodology. Estimates of acute and chronic noncancer health effects shall be .
. consistent with the most recent revision to the District’s Health Risk Assessment Guidance for -
" Railyards and Intermodal Facilities. These documents, which were included with the October 7,
. 2005 Board package for Rule 3503 — Emissions Inventory and Health Risk Assessment for
s leyards are inchuded as Attachments C and D of this staffreport. The cancer potancy—wc:ghted
. -enission calculations would use OEHHA’s adopted cancer risk vahie mnlhphed by total
" emissions for the compolmd in quatlon. .

- PR 3502 ' : A 2-6 : o o February 2006
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' Approval of the Emission Eqmvalency Plan

| ‘Under PR 3502 Emission Equivalency Plans wﬂlbe approved or. dxsappxoved w;ttun 90 days.
- Plans will be approved if they demonstrate that equivalent emission reductions will be obtained
over the same calendar year as would have been achieved thmugx compliance thh the PR 3502 .

idling requirement.

Fees and nght of Appeal

" The Emission Equivalency Plan shall constitute 2 plan for the purpose of fees assessed under
- Rule 306 — Plan Fees. The disapproval of an Altemative Compliance Plan can be appealed to the
" Hearing Boar-d under Rule 216 — Appeals and Rule 221 —Plans. I its appeal is denied, the
operator must revise its Emission Equivalency Plan consistent with anty direction of the Hearing

Board, correctingany deﬁcxenmes, and resubmit the Plan within 90 days of the Hearing Board's - ‘

' decxs:on.

)
Cnrcumventmn
Under PR 3502, the moving of locomotives solely for the pm'pose of preventmg 1dhng for moré

than the Jength of tims for which rwordkeepmg is required shall be conslda'ed cxrcumvmnon
and a violation of ﬂns rule. : .

Penalﬂes

" Under PR 3502, failure to oomply with any reqmrement, or any provision of an appmved

Emissions Equivalency Plan, is.a violation of this rule and subject to penalties. Failure to

comply with any requirement of this rule will result in a separate violation for each locomotxve
for each day of non-eomphanee.

- ‘Exmptxons

‘Under PR 3502, specific locomotwe 1dlmg cvents are =xempt from 1dhng prohibitions under

certain conditions. In order to be exempt, one or more of the following cundmons raust be met:

e The locomiotive is being used in an emergency; or

e Ambient temperatures of 40°F or lower occur or are predicted. Since antifreeze is not used i in
locomotives, the railroads typically enforce rules against shutting down locomotives during
‘freezing weather. Although temperamres in most Southern California locations with rail
activity rarely drop below freezing, this exemption is provided to enable the railroads to idle -
during the winter months if ambient temperatures are expected to drop below 40°F g

e ' Idling is reqmmdtomamtmnlocomouvebauexychargeorvoltage at a level sufficient to start'

the locomotive, asdetmmnwdbymemmnﬁeuner
In situations where a locomotive is beingused’in an emergency, the pmposed rule exempts the
railroad from the 30 minute idling requirement. The other two exemptions are to ensure that
shutting down a locomotive would not interfere with railroad operations. The District staff "

PR3502 : 247 - . February 2006
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. nders 'Mﬂmlocd ‘. mustbemastatewhmﬂmm Thus,toensm'ethatthc R

locomotive that is shutdown can restart, the proposed rule exempts the railroad from idling
requirements if the ambient temperature is predicted to fall below 40°F or of the battery voltage
drops below a level where the engine could be restarted. Provisions under Proposed Rule 3502
allow for the lead locomotive to idle if the locomotive it occupied to pm\nde comfort heat and '
coohngtothemwandmrpmmforﬂlemﬂcarbmkes. :

Severablllty

¥ any provision of this rule is held by judicial order to be invalid, or mvahd or mapphcable to

- anypex’sonorcucumstancc.suchordm'shallnotaﬁ'ectthevahdztyofﬂmremmnderofﬂnsnﬂe,

or the validity or applicability of such provision to other persons or circumstances. In the event

. any-ofthe exceptions to this rule are held by judicial order to be invalid, the persons or
o circumstinces-covered by the exeeptmn shall instead be reqmred to comply w1th the temamder of
this rule. . ] "
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- operating in California are classified as regional railroads (non-Class I line-haul railroads

[ PHL

' SUMNIARY OF DISTRICT RAIL OPERATIONS

- Railroads and Locomoﬁve Populations

Railroads a:eusedto move momthanwpmmi of the ﬁ'mght movedmtheUmted States, ona |
ton-miles basis'’. In 2002, there were 554 railroads in the United States, operatingon

* approximately 142,000 miles of track.’® During this same period, 30 freight railroads operated

ovaappmmmztzlyS%OmﬂesofmkmCahfoma Two railroads with operations in
California, BNSF and UP, are categorized as Class I railroads by the U.S. Department of *
Transportation, Surface Transportation Board. Class I railroads are those with operating
revenmes of at least $277 million (49 CFR Part 1201 Subpart A). The remainder of the railroads
operating 350 or more miles of road and/or with revenues of at least $40 million), local railroads . |
(railroads which are neither Class [ nor a regional railroads and engaged primarily in line-haul

" service), or switching and terminal railroads (non-Class I railroads engaged primarily in

switching and /or terminal services for other railroads). There are currently four freight railroads
with operations in the District, consisting of the two Class I railroads (BNSF anid UP) and two -
switching and terminal railroads, Los Angeles Junction Railway (LAJ) and Pacific Harbor Line,

R Inc. (PHL). LAY is wholly owned by BNSF. CARB estimates that BNSF and UP operate -

approximately 240 locomotives exclusively in the District, while LAY and PHL opemie
approximately 25 locomouves exclusively in the District?®. -

Rallyard Site Visits

District staff visited several railyards as part of the PR 3502 rule devclopmcnt process. 'I'he .

'railyards visited and date(s) of visits are as fol]ows

e BNSF : ' '

o Commerce Dusel antenance Facility, Commnrcc (March 10, 2005 and August 17,
' 2005)
Commerce!Eastem Intermodal, Commeme {(March 10, 2005 and August 17, 2005) -
Los Angeles Intermodal/Hobart, Commerce (March 10, 2005 and. August 17 2005)
‘San. Bemaxdmo Yard, San Bernardino (August 25; 2005)
Watson Yard, Wilmington (August 18, 2005) :

co0ooo

‘o Water Street Yard (September 30, 2005)
o UP
o Aurant Yard, A!hambm (August 18, 2005)
- o Cxty of Industerard, Rowland Heights (May 31, 2005 and August 25, 2005)

"Amc-ﬁnofmmmw Owerview of US. Freight Raitroads.

1% Asgocistion of American Railroads, 2004, Radroad Scrvioe in the Unitod States — 2002
"Ammammmwsaﬁmmmmm 2002

¥ Califormia Enviranmental Protction Agency, Air Resources Board, 2004, Staff Roport msmmornm Public Besring b

wmwmmwwmhmmmhmwmnmrwmmmmdm
. Hnbom&mdhtuhhlmmm
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Colton Yard, Colton (March 10, 2005 and August 25, 2005) o
Commerce lntermodal, Commerce (May 31, 2005 and August 17, 2005)
Dolores Yard, Carson (August 18, 2005) = '
Intermodal Container Transfer Facility ICTF), Long Beach (August 18 2005)
LATC, Los Angeles (August 18, 2005)

Mira Loma Auto Distribution, Mira Loma (May 31, 2005 and August 25,2005) -

000G O o

Thé's:tg visits on Angust 17, 18, and25 wereconducmd_,om_ﬂymﬁl CARB staff.

Estimated District Emissions Contribution

The 2003 Air Quality Mamagement Plan esumates NO, emissions of 32.98 tons per day and
particulate matter less than 10 microns (PM;o) emissions of 0.90 tons per day from freight
locomotives. VOC, CO, SOy, and particulate matter less than 2.5 microns (PM, 5) emissions are
estimated to be 1.70, 6.04; 2.83, and 0.82 tons per day, respectively.?’ NO, znd VOC arethe
+ primary contributors to ozene formation. VOC, SOy, and NOy are precursors to PM,o and PMas.
In addmon, NO, and PM aﬁ'ect visibility. .

- EMISSION REDUCTIONS

District staff has conducted an analysis to determine the cxpected amsstonsrcduchons due to PR’
3502, Ovemll,PRSSOZ:sesl;matedmresnﬂtmreducﬂonsmPM NOx, HC, and CO from
' restricting 1d1mg from implemeting idling reduction strategies. Table 3-1 summarizes the

- estimated emissions benefits ajsociated with PR 3502. The followmg pmwdes a discussionof .

how these reductions were derived.
‘ Table 3-1
‘PR 3502 Estimated Emissions Benefits
Reduction from
I’olluhnt Rednetion (tons per day) | Freight Locomotive | -
- Baseline (percent)
PM 0.06 _ N 7 -
NOx 1.35. ' 4
__HC 0.23 R 14
CO-- , 044 ' 7

. Emlssinnx Calculation Meﬂlndology

. In the 2004 Roseville study,? the CARB staff, in con;lmchon with UP, prepared an emissions .

inventory and health risk assessment of the Roseville Railyard in Northern Califomia. ' For the

purpose of PR 3502, staff used the idling emissions profile from the Roseville Smdy and the |

"mccmmwuumpmtmmmmmmtm Appendix 01 - BuemdFumeBmﬂnnhvmm' A

. BCalifomia Baviromumental Protection Agency Air Resources Board. Rmﬂblhi!\’udsmdy Cctober 14, 2004,

. PR3se2 - 3-2 ‘ " Fobruary2006
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methodology CARB staff dcvcloped for the 2005 Statewide Agreement thh the Class I raﬂroads o

to estimate xdlmg emission reduction potential 2

The Rnscvﬂle Study analyzed the specific operations at the mlyard and included estimates of .
idling durations for each of these operations. Based on the Roseville study, idling events

_ occurred atamvaLdeparun'e,ﬁmlmg,mcmg,mmnwnance,mdhumpmdunnm Basged
on the provisions of Proposed Rule 3502 and consistent with methodology used by CARB staff
" for the 2005 Statewide MOU, District staff assumed that the idling requirements would directly
- ‘apply for arrival and departure of trains enly. The idling time for arrival of trains varied from 15
to 30 minutes. Thus, if the locomotive was equxpped with an antx-ldhng device there could be a
reduction in idling time from 30 to 15 minutes in some situations. For example, the idling

- duration in the Departure Yard was calculated to be 120 minutes. Since Rule 3502 requires that

anti-idling devices be set at 15 minutes and that locomotives without anti-idling devices be shut

. down after 30 minutes of umnecessary idling, in the case of the Departure Yard, locomotive
idling emissions under the rule would be expected to be reduced by 75 to 87.5 percent (e.g,

instead of idling for 120 minutes, a locomotive would idle for 30 minutes; 30 minutes / 120°
minutes = 25 percant, which is equivalent to a reduction of 100 mimus 25 percent, or 75 pezcent).

Although it is expected that PR 3502 will rednce idling emissions in the other areas such as
_ fueling, servicing, maintenance, and the hump and trim area, no emission reductions. were
assumed. It was unclear from the Roseville study the specific reason for idling in specific areas.
For example, with idling associated with fueling, it is unclear if the 1dhngxsduetoqueumgwhﬂe'
wmnngtobeﬁleledorwbﬂeﬁlelowmouvewasactua]]ybcmgﬁwled. Thus,ﬂ:eonlyaras
] wh:rexeducuonsmxdlmgwereassumedwmfortheamvalanddepmtneof&mns

Estimated Emisnon Rnductmns

These percent reductions are then applied to the overall AQMP ﬁ'exght locomotive emissions
inventory to estimate the emission reductions associated with implementing PR 3502, It should
be noted that these emission reductions are conservative as they assume only the emission
‘reductions associated with idling reductions within railyards as opposed to potential idling
"reductions that would occur outside of the railyard. Also, additional idling reductions are
expected from other areas of the railyard that are not assumed in this analysis such as queuing for
fueling, and service and maintenance that does not require operation of the engine. '

Switchzug Lacomatrves »

" For sw:tchmg locomouvw without anti-idling dr:vxca meetmg an idling lumt of 30 minutes,

District staff calculated that overall PR 3502 idling emissions teducuons if applied at the
Roseville mlyard, would be approximately 27 percent. 4

ﬂmmmhl Protection Agency Air Resources Board, 2005, PnblIcMeemgtn WGNMMMSMAM
October 13, 2005, Lo .
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" Line Haul Lacomotzves

For line haul locomotives thhout anti-idling devices meetmg an ldlmg 1imit of 30 mmutes. -'
' emissions reductions would be 35 percent due to PR 3502. )

~ Overall Emission Reductwns

When usmg the Roseville railyard idling emission proﬁle the overall estimated emissions

benefits ducto PR 3502 are 27 to 35 percent, dcpeudmg on the type of locomotxve.

Emissions Calculations and Resnlf.s

' The estimated PR 3502 reductions, as calculnted for the Rosevillé Railyard. were then apphed o
the Jocomotive emissions inventory from the 2003 AQMP for freight locomotives to deterinine -

the estimated emissions benefits expected from PR 3502. The baseline emissions inventory for

4 ﬁ-exght locomotives is summarized in Table 3-2. Table 3-2 also shows emlssxons from idling, -
using data from a 1991 study conducted for CARB by Booz-Allen and Hmnﬂton, showing that

idling produces 18, 12, 38, and 33 percent of inventories for PM, NOx, HC, .and Co,
respectively. Baseline idling emissions were calculated by multiplying baseline emissions by the

. applicable petcentage The baseline emissions assumed no existing antn—xd]mg devices mstalled.

‘Table 3-2 ‘
District Freight Locomotlve Baseline Emssmns .
o Baseline | Baseline Idling | Baseline Non-Idling | -
Pollutant . Locomotive Emissions . Emissions |  Emissions . |
Service (tons per day) | _(tons per day) . (tons per day)

-y " Switching 0.08 0.02 _0.06
_ Line Haul 081 = . 0.15 .. D66
T NOx . | Switching__| 348 042 | 3.06
: ~ Line Haul - 29.50 .- 3.54 ) 25.96
HC ‘Switching 008 . | 007 | ol
Line Haul - . 151 ' 058 = 0.93
o Switching | 052 | 0.17 035
5 Line Haul 552 [ 1m -~ 310

Next, pementage redncuons calculnted from the Roseville Study data were used to esumnte the»
emissions inventory reductions under PR 3502. For switching loeomotwes the multiplier was
. 0.73 (1 minus the 0.27 reduction due to anti-idling devices), while for line haul locomotives; the
" ‘multipier was 0.65. Table 3-3 shows the ldlmg emissions mventory resultmg from

nnplementxuon of PR 3502.

"Bnnz—Anendemﬂhn.hm. 1992 Wm[mmﬂmhmw umEnﬂm:byCamq lnmﬁw&mlm
sudy.p.4-20 Mmlm
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~ Table: 3-4 summarizes the eshmated ﬁ-exght !ocomotxve mmssxons with PR 3502. -

' Table3:3
District Freight Locomotive Idling Emissions Wiﬂl PR 3502
, Idlm Emissions thh
' '-P"",“‘“‘  Locomotive Service | pR 3502 (tons per day)
' PM Switching __ 0.01
© . LineHaul - . 010 -
, A Switching - -0.31
NOx LineBaul | 230
He Swiching | 0,05
. LineHanl - ~ 037 -
'Cd Switching : 012 . .-
: Line Hanl. . : 133

Table3-4
Dutnct Freight Locomotxve Emissions with PR 3502 Based on 2003 AQMP Inventories
' , Baselme Non- Idling Emissions With e
Pollutant Idling Emissions | PR 3502 (tons per day) | - E"""::" ."’“‘;R 3502
' : (tons per day) | S )  (tons per.day)
PM | . 0.72 011 - 0.83
" NOx | .. 29.02 ' 261 . 3163 .
HC 104 . . 042 - ‘146 .
_CoO . 405 - 1.55 o 5.60

. Table 3;5 snnihmizes overall emissions reductions from PR 3502,

Table 3-5

R District Locomotive Emissions Reductions from PR 3502 Based on 2003 AQMP Inventories

- Baseline ‘;;’;‘;8’2’"(:_‘:‘ PH 3502 Emissions Bl
. Pollutant Emissions - ' - | - Reductions (tons SR
| (tomsperday) | PeTO) per day) Feductions .
. _(percent)
PM 0.89 0.83 .0.06 7
NOx - 3298 31.63 1.35 ' -4 -
HC - | = 169 146 . 0.23 .14
co |- .- 604 5.60 - 044 7

Based on the information submitted by the Class I railroads, the number of anti-idling device

installations ‘already in place has been estimated (i.c., out of 2,145 switch and line haul

locomotives in the District, of which approximately 1,005 are equipped with anti-idling devices). -

The emission reductions based on the 2003 AQMP inventories are further adjusted to reflect this
ad_]ustment, as shown in Tablc 3-6.

" PR3S0Z . - - 3-5
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K ‘ Table3—6 L
Adjusted PR 3502 Emission Redncuons _
e s
M 003 .
‘ Nox om
HC 012
co. 023

;_ CALIFORNIAENVIRONMENTALQUALITYACT H

-Tn accordancemth CEQA, the District, astheL&dAgmcy hasrevnewedPR 3502 Consxstent
‘with CEQA Guidelines §15168(a)(4), the District has decided to prepare a Program .

. Environmentdl Assessment (PEA) for PR 3502 and PR 3501 — Recordkeeping for Locomouve ,
Idling since the proposed project is carried out with the same authorizing statutory or regulatory

auttiority having generally similar environmental effects which can be mitigated in similar ways. |
Therefore, pursuant to state CEQA Guidelines §15252, District staff has prepared a Draft PEAty

ana.lyzc thc potuma.l advezse envn'onmmtal unpacts from the pruposed pro]ect.
=SOC10ECONOMIC ANALYSIS |

‘A socioeconomic analysxsmllbe conducted andmllbetclwsed for pubhc Teview and camment
atleast30dayspnortotheDrshctGovemmgBoardhnnngonPRBSM '

" DRAF’I‘ FINDINGS UNDER CALIFORNIA HEALTH AND SAFETY CODE
SECTION 40727

,Requhementx to Make Flndings

" California Health and Safety Cade Section 40727 requires that prior-to adoptmg. ameudmg or .

‘repealing a rule or regulation, the District Governing Board shall make findings of necessity,
. authority, clarity, consistency, non-duplication, and reference based on relevant mﬁnmanon
' presentedatﬂwpubhchanmgandmthestaﬁ'report. ‘ .
Necessity
A need cxxsts to adoptPR 3502 to minimize emissions ﬁom locomouve uilmg.

PR 3502 : : R 3-6 e o Pebruary 2006 - - .
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- Authority : ~
~ The District Govemmg Board has authority to adopt PR 3502 pursuant to the Cahforma Health
and Safety Code Sectlons 3900?, 40000 40001, 40702, 40716, 40725 through 40728 41508 and
41700.
Clarity '
- PR 3502 is written or dxsplayed 50 that its meaning can be easﬂy \mdzrstood by thc pmous
g du'ecﬂyaﬂ‘ectedbythenﬂe. o .
Consistency : = : S
- ,PR3502isin hannony thh and not in conflict w1th or contradxctotyto e:ushng statutes ‘cout.
demsmns or state or. federal regulatlons : .
. Non-anheaﬂon

PR 3502 will not xmpose the same requn‘ements as any emsung state or federal rcgulatmns The
proposed amended rule is necessaryandpmperto executethepowm and duties granledto,

imposed upon, the District.

iR Reference

By adopting PR 3502, the District GovemmgBoard will be implementing, mtetpretmg or - :
-making specific the provisions of the California Health and Safety Code Sections 40702 (rulee to
carry out dutics), 41700 (muisance), and 40001 (rules to attain state and fedetal ambient air
" quality sumdards) .

Health and Safety Code Secﬂon 40727.2

‘Health and Safety code section 40727.2 reqmm a comparatwe analysis, This annlysxs isina
}subsequent section of this staff report.

. ‘Rule Adupﬁon Relative to Cost-effectiveness

" PR 3502 is fiot 4 control measure in the 2003 Air Quality Management Plan (AQMP) and thus,
was not ranked by cost-effectiveness relative to other AQMP control measures in the 2003
AQMP. Cost-effectiveness in terms of dollars per ton of po!lutam: reduced is not applicable to
rules regulating TACs. PR 3502 is expected to result in both emission reductions and cost
savings. As a result of the cost savmgs, cost eﬁ’ecuveness isnot apphcable ' K

AQMP and Legal Mandates

"PR 3502 is not a measure in the Air Quahty Management Plan (AQMP). However, the: AQMP _
does include a large “black box™ of NOx and VOC reductions for which specific measures have .
" not been identified. Therefore, the AQMP requires all feasible measures to reduce these
' pollutams be mplemenwd. Emission reductions will occur due to limits to locomouve 1dhng

PR 3502 ' o 3.7 T Febraary2006
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COMPARATIVE ANALYSIS
PR 3502 estabhshes idling hmlts for 1ocomouves used in the sttnct. As part’ ofthe ru.le

. development process for PR 3502, District staff will seek consistency with federal and state
requirements. The following comparatxve analysis has been completed pursuant tp Heahh and

- Safety code section 40727.2. -

Existing Federal Reqnirements v
As dwcn'bedmChnpter 1, mApnl 1998, the US. EPApromu.lga&d amlemalnng, enntled

“Emission Standards for Locomotives and Locomotive Engines”. This rulakmg estabhshes o

 emission standards and associated regulatory requirements for the control of emissions from
, locomouves and locomotive engines as required by the Clean Air Act section 213(2)(5). The

primary | focus of the emission standards, which became effective in 2000, i8 NO,. In.addition, |

‘standards for HC, CO, PM and smoke were also promulgated. The rulemaking also includesa
variety of provisions, icluding certification test procedmes and assembly line and in-use .
compliance testing requirements, to nnplement the emission standards and to ensure mle .
compliance. The rule also includes an emissions averaging, banking, and trading program to
provide flexibility. The U.S. EPA rulemaking describes types of state and Jocal requements

relating to the control of emissions from new locomotives and new locomotive engines which the -

U.S. EPA believes are preempted pursuant to. §209(e) of the Clean Air Act.™ The federal

- regulations do not address the quantification of idling emissions or risk fmm mlyard operanons. '

. AsummaryofﬂerS EPAemxssxonsstandaxdslsshnwanablel 1.

‘ Exibﬁng State Requirements - - ;

In November 2004 CARB approved with. 15-day changes “Pmposed Regulatory Amendmems
Extending the California Standards for Motor Vehicle Diesel Fuel to Diesel Fuel Used in -
Harborcraft and Inlrastrate Locomotives”. This rulemaking requires that beginning J anuary-1,
2007, diesel fuel sold, supphed, or offered for sale to Califomia intrastate locomotive operatora
‘statewide be required to meet specifications for vehicular diesel fuél, as specified in Title 13,

_ California Code of Regulations, Sections 2281, 2282, and 2284. These specifications include
maximum sulfur lcvels of 15 parts per million by weight andammatxcs level of ten percent by

“volume. Current U.S. EPA requiremients, finalized in June 2004, specify that 15 ppmw fuel be -
used in locomotives in 2012. The CARB rulemahngreqmres the use of low-sulfur diesel fuel
§ix yea:s earlier than mqmred federally.® : . .

© As deecﬂbedprevxouslymChapterl C.ARBhasadnptedtwo agreementsthhBNSF andUP
o The ﬁrst, wlneh was entered into in 1998, apphee wxﬁnn the District and includes pmvxswns for

. .-”msnmmmummw IMMCFRMSS,SDM% Bmmsmﬁrbmmmdbeumﬁve

' . Engifies; Final Ruls.’ .

f‘cnmnmmmmmcy Air Resources Board, 2004, Staff Repart: W'Smuuefl!umu hhheﬂﬁméh
WWWMnEMhWWhMVMMleMMMh
wmmmmﬂm
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- early introduction of ¢lean locamotives, with requirements for a NOx flest average in the Basin

~ equivalent to U.S. EPA’s Tier 2 locomotive standards by 2010. In the second agreement, CARB
- staff developed a June 2005 statewide agreement with BNSF and UP to establish 2 PM erhissions
reduction program at California railyards. Under this agreement; the railroads committed to
reduce locomotive idling by installing idling-reduction devices on their intrastate locomotive

, ﬂeets In addition, the railroads agreed to develop inventories of diesel emissions with CARB, i in
turn, conducting health risk assessments for most mlymds statewide. * This agreementis
.currently in effect in the District. Table 3-6 is a comparison between the 2005 CARB: Agreement

and PR 3502. The comparative analysis addresses only areas which are covered by both the 2005 -

CARB Statewide Agreement and PR 3502. Specific areas of cammon coverage inchide the
applicability of idling requirements, the idling requuunenis themselves, exemptlons from ldlmg
requirements, and penalties.. ‘ . 4 :

o Enstmg sttrict Reqmrements o ‘ .
District Rule 3503 - Emissions Inventory and Health Risk Asseesment for leyaxds, adopted on -

October 7, 2005, requires railroad operators to develop criteria pollutant and toxic emissions.
- inventories for railyards in the District and to conduct health risk assessments to estimate the

' cancer and noncancer riské caused by émissions at railyards. In addition, Rule 3503 requires

" railroad operators to notify the public regarding such health risks. -The rule is applicable to

railyards opaatedbyClassIfrmghtmhoadsandswncmngmdtmmmalmkoadsmtheDmma '

" 'In addition; two existing Dlstnct rules. address emissions from locomonves District Rule 401 -
Visible Emissions, most recently amended on November 9, 2001, prohibits the discharge into the

atmosphere of any air contaminant, inclading any from locamotives, for 2 period of three. mmutes' ;

in one hour if it is as dark or darker in shade as that designated No. lonthengehnannChm,

- arif it is of such opacity as to obscure an observer’s view as much as or more than smoke

. designated as No. 1 on the Ringelmann Chart. District Rule 402~ Nmsa.nce, adopted on May 7.‘

- 1976, prohibxts the d:scharge from any source, including locomotives, of air contaminants which ;

. cause injury, dcmmmt, nuisance, or annoyance to the pubhc or which endangers the comfort,
repose, heaith or safety of the public or wh:ch canses mjmy or damagc to busmms or pmperty

PR3502 ' - _ , 3-9 co . . Febroary2006."
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L Table 3-6 :
Appllcable Key Elemmls of the 2005 CARB Shtemde Agreement and PR 3502
General CARB Statewide Agreement - PR 3502 i
| Requirements - 5
| Applicability Inmute and interstate locomoum . Inlﬂdl.S&Ict and mterdlsuwt lonomouves
5 b BNSF and UP -BNSFUPLAJPHL
Anti-Idling Devices  pInstallation required for 99% of s Installation not required, but allowed as
. -| intrastate locomotives . . _an alternative method of comphance
Idlmg Requm:mmts 315 minutes if equipped with anti-idling | e Exempt if equipped with anh-ldlmg
(Operating device - - ' _ device sct at 15-minutes’ .
Parameters and 60 minutes if not equipped with anti- 0Noxdhngfutmarethm30nnnut:sfor .
Work Practice idling device (Sec exemptions) '~ | thie following reasons:
Requirements) : , oUmtt:ndedconsxstduemacwcha.nge,
- o Unattended consist due to meal break; -
. o Unattended locomotive in a railyard;
o Quemng for ﬁr.lmg, mamtmame,
servicing;
‘o Mmlmancddmgnmhcs Dot requiring
engine. opemmm, "
o For treiling locomotives, nohﬁmm of
" delay that will exceed 30 minutes;
R b For trailing locomotives, locomotive
' failure or breakdown will lead to s
. . delay of more than 30 minutes,
' Altemanvetoldlmg bNone | ® Emissions Equivalency Plan to ,
| Requirements : ‘demonstrate equivalent NOx and PM
(Monitoring, benefits to what would be achieved by
Reporting, and -1 meeting idling requirement, consistent
Recordkeeping - with the District's “Railyard Emissions -
Requirements, Inventory Methodology™ and “Health .
Including Test " Risk Assessment Guidance for Ra:ilynrds
Methods, Format, " and Int:rmodal Facilmes.
Content, and .

Exemptions to JeEssential idling: e Locomotive being used in an emergency;
 Idling Requirements | oEnsmndequatesupplyofnirforur o Ambient temperatures of 40°F or lower
b brakes; - A 'oecmormexpectedtoocmrwhmths '

o Other safefy purpose; . locomotive operates; -
- oTopmmtﬁemgofengmecoolant; Idhngureqmredtnmmntambmuy .
‘ o To ensure cab temperatures stay’ charge or voltage at a level sufficientto -

| within federal guidelines =~ - - start the locomotxve .
o To engage in necessary maintenance

- activities, including but not limited to
o For unoccupied locomotives not

PR 3502 3-10 - Fehruary 2006
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T ‘ CARBStnt'ewideAg.reemclnt’
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Requirements

cquipped with anti-idling devices
‘when anticipated idling will be less
than 60 mimutes.. - .

Provisions, Units,

andOtha'

Provisions -

Associated with-

sNone

© None

Emission Limits

PR3502 -
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. . . PUBLIC.COMMENTS

An Apnl 25, 2005 commmtlettcrto Proposed. Regxﬂanonmv wluch mcluded spemﬁc ,

* comuments to PR 3502, was received from the Association of American Railroads. On October '
12, 2005 a public workshop was held at District headquarters to solicit information and
suggestions from the public regarding PR 3502, Approximately 10 people attended, with four
individuals providing comment at the meeting.  One written comment letter was recmved priorto
the October 21, 2005 close of the public comment period for PRs 3502. Two comment letters

were received after the close of the public comment period. A’ summary of the verbal and wrmen. _

B commmts,aswellassta&'responsm,xsgwcnbclow

Wntten Comments — April 25, 2005

LW

1. . Comment: The proposed ruleis preempted by the Clam Au-Act, the Cahfornxa

Health and Safety Code, the ICC Termination Act, federal rail safety laws,
“ and the Commerce Clause of the U.S. Constitution. The U.S. Congressad .

the California Legislature have delegated exclusive authority over
locomotive and rail emission to the federal and state agenmes that can
effecuvely and eﬁiclmtly regulnte in this area.

Response: 'I‘thxstncthasfulIydxscussedxts legalmnkontynnderstatelawto ‘

promulgate PR 3502, as well as discussed why neither rule is preempted v

o T : 'mdnrfeduallzwmourmsponscmthetaﬂroad’swuttenlegal
. ' - ' commmts,datedNovember 14, 2005, mcluded below, :

2. Comment: - The District is requued by law to prepare and dxsclose its CEQA Initial
I StudyandptepnreandElR. The CEQA. analysis should include :

altemnatives to the project and should consider the potential for i mcmamng
emissions elsewhere because of the requirements to reduce 1dhng
emissions. For e.xample, truck traffic may be increased and congestion at -

: &xeportsmaybemcmsedwhmhwouldundeumnemeeﬁ'om ofthePom
‘of Los Angeles and Long Beach to reduce emissions. It should consider
all curmmlative impacts of the pmject and should address all other
initiatives to control railroad etmssxons in the SCAB.

Response:  The District pmpared and arculmd an Initial Study for a 30-day public -
: . comment and review period from September 15, 2005 to October 14, .
200S. The knitial Study identified environmental topic areas that may be
adversely affected by the proposed project. The District has evaluated the
environmental impacts from the proposed project and will be releasing the
results in a Program Environmental Assessment in accordance with CEQA

" Guidelines §15252. The analysis considered potential direct and indirect

PR3502 .~ I T A-1 o ' February 2006
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3.

Comment:

impacts from the project. For example, increased congestion at the Parts’
is not expected because, according to the Port of Los Angeles, 50 percent
of the containerized cargo received at the Port is destined for the regional
or domestic mariket, within 350 miles and up to 950 miles. This
containerized cargo is already shipped by truck. Further, the
environmental analysis concluded that project-specific mpacts are not
significant and, therefore, are not cumulatively considerable. Since the

purpose of the altematives to the project would be to avoid or substantially
 lessen any significant effects of the project and the proposed projectdoes

not generate slgmﬁamt impacts, altemnatives to the project are not

requned.

The Railroads assert that under CEQA the District must analyze"the,

relationship between its proposed ra.i-lmad’nﬂ& and “all other relevant
District and other plans and programs.” Specifically, the railroads state

.that the District must look at how these proposed rules relates to: (1) the
‘District’s portion of the California SIP; (2) the District’s toxic air - '

contaminant program; (3) the 1998 ARB-Railroad MOU;; and (4) ctmeﬁt

. proceedings at the ports of Los Angeles and Long Beach regardmg dxesel

vehicles,

As part oftlie rulemaking process, the District prepa:ed a PEA for PR3501
and PR3502. The PEA, which has been made available to the pnbhc for
comment, concluded that these two rules would not result in any ‘

significant direct or indirect enivironmental xmpacts Instead, enactment of

these rules will be environmentally beneficial due to anticipated reductions
in criteria pollutants such as NOx and PM, as well as in TACs. As part of

the PEA, the District was required to “discuss anymconsnstmmesbetween B

* . the proposed [rules] andapphcablcgenaalplansandregmml plans,”

- *including any applicable air quality or regional transportation plans. - -
" CEQA Guidelines § 15125(d). The District, however, has not found any

inconsistency between PR 3501 or PR 3502 and any ‘of the plans and

- pmgramsxdmhﬁedhythemhoads.

With rwpect to the District’s Air Quality Managcmcm! Plan (AQMP)
(which is incorporated into the California SIP), this plan sets forth the
policies and measures to achieve compliance with the federal and state
standards for all criteria pollntants, including NOx and PM10. The AQMP

' strategy includes measures that target stationary, mobile, and indirect
. sources. These measures are based on feasible methods of attiining

ambient air quality standards. The proposed rule is not inconsistent with
the AQMP, but instead will assist the District in its efforts to attain the .
stataandfedaanMlOa:rquahtymndm'ds .Similarly, the District's Air

. Toxxcs Control Plan (ATCP) includes control measure AT-MBL—OQ -

. PR 3502
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Control of Locomotive Idling Emissions. PR 3502 implement this control _
measure, which will reduce toxic risk to local residents. Thus, PR 3502 i is -
g consxstentw:th,andwxllhnlp:mplmwnt, theAQMPandATCP” A

_ W'th rwpect to the 1998 ARB-leroad MOU that agrecment achlcvs
additional reductions in NOx emissions from locomotives by expediting
. the dates that the railroads must achieve EPA Tier 2 standards within the
. District. The 1998 MOU contains a termination clause that would allow
the rajlroad to escape its obligation, but only under very limited
circumstances. In relevant part, the agreement states that the railroad may
‘terminate if “the State of California or any political subdivision thereof
‘takes any action to establish (i) locomotive emission standards, (i) any "~ -
mandatory locomotive flect average emission standards, or (i) any
".  requirement applicable to locomotives or locomotive cngmes gnd within
- . the scope of the preemptlon wtabhshed in the ﬁna.l EPA natlonal
locomotive mle *

PR 3502 will further the aim of reducing NOx, and are not inconsistent -
with the goals and objectives of the 1998 MOU. Further PR 3502 is not
inconsistent with the termination clause and does not establish any type of
emission standard, Moreover, for reasons fully discussed in the District’s

_ respomse to them.lmad s written legal comments, dated November 14,
2005, neither rule is within the scope of Clean Air Section 209
preemption, as stabhshed in the final EPA locomotive ru!e

Fmally, with respect to thccument pmceedmgs at thc ports qf Los Angclw
and Long Beach regarding diesel vehicles, the District is uncertain exactly
whatpmceedmgsthecommmtensrefmmcmg. Therefore, the District -
cannot analyze this issue fiurther. If the railroads are referring to the Port
_ of Los Angeles Draft No Net Increase Plan, these proceeding amnot QL
. sufficiently developed for the District to fully analyze. Courts have stated
' .- that an agency is not required to considered proposed or draft plans (or,
> rules) when evaluating a present project under CEQA. Chaparral Greens
v. City of Chula Vista, 50 Cal. App. 4th 1134, 1145 (1996); see also Sierra
Club v. City of Malibu, 205 LEXIS 8359 (Sept. 15, 2005)(1mpubhshed)
These courts have noted that nothing in CEQA suggests that an agency
must “speculate as to or rely on proposed or draft regional plans in
evaluating a project.”” Chaparral Greens, 50 Cal. App. 4that 1145..In
other words, unless the other rule or plan is already adopted, an agency
need not evaluate whether its proposed project is in conflict. However, the
Dlstnct also believes that PR 3502 will not be inconsistent with any future _

”'l'hnilmdnhomﬂntl’kssolﬂ?kwmmhmwmmmmﬁmnﬂbm which would result in
loelliudhxhllotw However, nuxphmulmdu?ﬁ&dnblﬁﬂcttmmdmmmﬂbrhmh& pasition that such an
m&udﬂmhhw:ﬂbcﬂhlybom .
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R Response

Comfnen::

pmgram bytheports to further reduce locomotive emissions. The

- railroads have not presented any mformahon to the contrary

The District must perfonn an amessment of thé socioeconomic xmpacts of ,

the rules mcludmg the range of probable costs, including costs to mdustry '
and the emission reduction potential of the rules.

The District has conducted an assessment of the socioeconomic nnpacts

" of the proposed rules (PR 3501 and PR 3502).. The assessment includes

"." costs/savings and emission reductions. PR 3501 is a recordkeeping and

" reporting rule and would not result in emission reductions. Overall, FR .

Cdmﬁ:ent:

3502 would result in savings. As such, the cost-eﬁ'ecuveness analysis is .

not puformed.

The cost effectiveness analysis must consider the mumber of reporting .~
events per.day; hours and cost to collect, consolidate, translate, and' -

' transmit reports; hours to develop training materials; hours to train railroad -

employees involved in collection and reporting of data; delays while crews
record idling events longer than 15 miriutes; delays while obtaining from
the dispatcher regarding reasons holding the train; cost of idling reduction

devices resulting from the rule; and emission reductions resulting from the -

|  reporting and retrofit components of the rule over time. It should address

Response:

Comment:

the cost of delay to shutdown and restart, including increased labor costs.
Itshoﬂdalsoaddmssmmedeoststomadsduetomodalshﬁ. )

The socioeconomic analyms of PR 3501 and 3502 has consxdered a gamut |

of cost parameters associated with the proposed rules’ requirements. For
example, the recordkeeping cost for PR 3501 includes the costs of system
set up, data entryfweekly reporting, and annual reporting. PR 3502 s -
a:peeted to result in a cost impact from training personnel and a potential
savings associated with reducing unnecessary idling. Implementation of

PR 3501 and 3502 would result in an overall savings. Therefore, amodal '

shift away from tmlroads is not expected.

The Dlsinetproposa.l may actvally increase emissions and cause safety
concerns. 1dling is an integral part of railroad operations and there are
many reasons why idling over 15 minutes is necessary. In some cases,
more emisgions may be caused by stopping anid starting the engine than
would be caused by idling a few more minutes. 1t can take 15 to 30

minutes or more to shut down and start up. Pulling a large number of
locomotives out of service with start/stop teclmology would lead to

: sxgmﬁcantsystemdelaysandg;werova'au emissions.

PR 3502
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7.

Response:

- Attachment A: Public Comments ~ . R ‘ Final St:ff Repart | -

Proposed Rule 3502 has been modlﬁed to 1dent1fy specific s:tua'aons in ‘
which shutting down the locomotive would not interfere with railroad
operations. In addition, the proposed rule includes exemptions for -

. locomotives used in an emergency, ambient temperature of 40°F or lovh:r
- occurs or is predicted, ondhngxsreqmredtommntmnbatterychargeor

voltage at a leve] sufficient to start the locomotive.- The railroad had made

a conmment that increased start-ups from idling restrictions could resultina
- trade-off in emissions. In order to clarify this situation, the District

. commissioned two source testing companies, Southwest Research Institute

. and Engine, Fuel, and Bmissions Engineering to test start-up emissions’ -

from locomotives. The results show that, based on the testing data, idle

‘ shu!downpmodslongerthmaboutelghtmmutes,foﬂowedbyas(art p- :

idle event, result in reduced emissions; the longer the shutdown, the more

 substantial the emission benefits based upon the idle emission rates.

Public Workshop Comments

What is the rbinﬁonship between development of District railroad rules
under Regulation XXXV and the 2005 CARB Statewide Agreement,

 particularly with regard to release clause language in the Agreement?

It is Distfict staff's understanding that although the Agreement provides
the means for the railroads to opt out of elements of the Agreement, if a

"local agency adopts requirements directed toward the same goal as that

| - requirement it is ultimately up to the railroads to decide whether to do so.

- Response:

The District’s Governing Board has directed staff to continue development

of rules under Regulation XXXV, including PRs 3501 and 3502 and Rule -

3503 — Emissions Inventory and Hcalth Risk Ass@ssmuut for Rallyards,

‘which was adopted an October 7, 2005.

PR 3502 idling requirements that limit idling of lmd locomotlves

equipped with anti-idling devices to 15 minutes are umnecessary, since the .
devices should be allowed fo dictate the duration of idling based on need- .

based parameters such as low battery voltage and maintenance of brake

_ pressure.

District staff understands that occupied lead locomoﬁves with am:i-'idling '
devices may need to idle, as dictated by parameters monitored by the anti-
idling devices (e.g., operator comfort cooling, battery charge, brake
pressure). As a result, PR 3502 does not address idling of ‘occupied lead
locomotives equipped with anti-idling devices, because it is assumed that
those locomotives will idle for 15 minutes or less, or to the extent dxctated

.bythe anu-ldlmg devlces.

PR 3502
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' PR 3502 has been modified to specify that locomotives with anfi-idling

devices that are set at 15 mimtes, engaged, and not tampered with are nof ‘
subject to idling requirements. IdlmgwqmranentsmderPRSSOZm B

: dn'ected at those locomohves that are not eqmpped w:th mtl—ldlmg

Comment:

Response:

A trailing locomouve equipped with an anti-idling device ﬂmt 1dlee for
longerthan 15 minutes does so becanse the ant1-1d1mg devwe deems 1t

neceesary. ‘
sttnct staff agrees ‘with this smtement. As discussed prevxously, PR 3502

- idling requirements have been structared to not apply to locomotives .
-equipped with anti-idling devices. However, the rule does not prohibit

idling for longer than 15 minutes when parameters cause the ann-ldlmg
device to re-start the engme

Wntten Comments Received Pnor to October 21, 2005

. 10,

Comment:

PR 3502 IS needed. The danger to public hea'lth ﬁ'om d:esel engme

: msswnsxsalxwdywell—knownandbasedonresw'ch. Particulates in

" Response:

emissions are hazardous to the lungs. Idlmghmxtauonsamurged, as well
as future regulations speufymg zero emissions standards

 District staff believes that Proposed Rule 3502 is nebded o protect public.

health by limiting longer-duration idling events. The District is receptive

- towards advanced strategies, such as liquefied natural gas locomotives,

whxchdonotrelyond:eselﬁleland,asareeult, donotpmdnce dmselPM

-GEIISSIOBS.

Wntten Comments Recexved After October 21 2005

1L

Comment.

.The railroads questmn the ultlmate need for PR 3502 in light of the Iune
30, 2005 CARB Statewide Agreement, whmhprovxdmallofthebeneﬁtx .
of PR 3502. Therefore, duplicating the mqmrements ofthe CARB . . - -

. .Statewide Agteementlmdernpam.llel regime as part ofReglﬂatlonXXXV
" would not result in additional enussxons reductions or anyother air qua.hty

. Response:

beneﬁt. o : 4
District staff believes that the CARB Statewide Ag:éemen: has several

" deficiencies relative to PR 3502. For example, the Statewide Agreement :

includes exceptions to idling limits which are much less clearly defined, .
andasamﬂtmgmﬁmtlylesse@mgent,thanp:oposedm?kﬁoz n

© PR3502
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Attachment A: Public Corments___ 3 . FmalSuffReot

‘12

<13,

14.

Comment:

addition, the District questions the enforceability of the Statewide =
Agreement. For these reasons, District staff is unclear whether the
Statewide Agreement will result mtmcmquahtybeﬁt, while PR is -
structured to ensure enforceable benefits.

Although it might appesr as though PR 3502 is more protecuve than the
2005 CARB Statewide Agreement because it would limit non-exempt
idling to 30 minutes instead of 60 minmtss as allowed by the Statewide

. " Agreement, in fact the overall benefits that will be achieved under the

Response:

. 2005 Statewide Agreement as a whole are at least equivalent to, and likely
are greater than, thosethat would result from nnplementauon ofPR 3502

Thecommenterhas pmvxdedno datatovahdatethattheso mmute :

threshold in the Statewide Agreement would result in benefits which are
equivalent to or greater than what would be achieved under the PR 3502 .
limit of 30 minutes. Under PR 3502, idling requitements are very specific.

PR 3502 has been modified to identify distinct situations where idling over

30 minutes would be prohibited. As a result, the exemptions to these .
situations are very limited. District staff believes that this approacki is very - )
clear and enforceable and will lead to gxuta- emission reductxons than the -

12005 CARB Statewide Agrecment

Response:

‘PR3502 should not exclude passenger train operations. If the objecuve of

PR 3502 is to reduce idling emissions from diesel-powered locomotives, *
reducing idling emissions from passenger locomotives furthers this -
objective. No explanation is provided as a basis for excluding- '

‘ loeomouvw used to tnnspozt passengers from the proposed rules,

As explmnedmrhePR3502 staﬂ‘report.passengermlyardsopemungm J
the District would be excluded from the requiremerits of PR 3501 based on

a preliminary data analysis m:hcatmg that they contribute less than ten
percent of NOx and PM emissions from rail operations. Passenger -

. railyard operations are sufficiently different than freight yards because they

dre characterized by very little, if any, switching and cargo handling -

-activities, in addition to considerably lower traffic volumes: In addition, in’
. most cases. commuter rail has priority over freight locomotives, further -

" reducing the possibility of idling events. Also, passenger railroads opm:e

Comment:

- on a more predictable schedule such that crew changes and breaks can .

occur at specified time periods and locations to avoid delays and idling:

‘associated with such activities. As a result, passenger railyard operations |

have proportionally lower idling emissions than freight railyards.. If
warranted, passenger operations may be considered in the future. -
The definition of “enti-idling device” in PR 3502 should be redrawn more
generally for universal application. As drafted, the proposed definition
does not account for the fact that parameters vary from model to model,

" PR 3502

A-7 - February 2006

006.045




15,

16,

17.

Responsé:

' Commcnl:

Wme: .‘

Comment: -

The mtent of the comment is unclear. Asclmenﬂy written, the definition .

lists in general tenns what an anti-idling device is. In this regard, the.
definition achieves what the commenter is requesting. Although the -

. definition doés not specifically state that parameters vary from model to

model, it does provide 2 list of posible parameters, such as engine water
temperature, ambient temperaturs, battery charge, and railcarbrake -

pressure, which mlght be monitored as part of an anti-idling device. The
list of parameters is given as an exampls; essentially allowing for the fact

- that the parametess vary from model to model. - Giver the context of the
definition, it is difficult to determine how the addition of explicit language L

stating that parameters vary from model to model wﬂl improve fhe
definition,

For consxstcncy with the CARB Statewide Agrecmeut, the deﬁnmon

“jdling” or “idling event” should be rcvxsed to include fuehng asa

' permitted idling evcnt.

PR3502hasbemrev1sndtmdmhfythespcclﬁcc1rcmnsmncamwhlcha .

Iocomotive cannot idle for more than 30 minutes: Fueling of a locomotive
is not one of the situations that would be subject to the idling prohibition.
However, queuing for ﬁ;elmg. as specified under subparagraph (d)(l)(D)
wmﬂdberestncted ﬁ'om 1d1mgformorethan30 mmutm N

The PR 3502 deﬁniu'on of “operator” must be recanciled with the
definition of “railroad.”. As proposed, the definition of “raitroad™ could

- include commercial passenger carriers as well as freight. However, the

 definition of “operator™ is understood only to mean Class I freight carriers.
Becanse inclusion of the term ‘raxlmad" within the otherwise more limited .

definition of * c:ator"couldhavcthelmmtendedconsequence of
bmadmmgthescopeofPR 3502,th=d=ﬁmt|ons should be clarified and

) - consistent:
" PR3501. 'Ihedeﬁmtmnsatenoweons:stentmrefmnngonlytnﬁmght

Comment:

' pronsc

To mpond to this comment, PR 3502 dcﬁmhons of operator" 'and
“railroad” have been revised for consistency with the same definitions in

transport.

PR 3501 and 3502 define “railroad” dlﬂ'cranﬂy The deﬁmtlons shiould be

identical

"The PR 3502 deﬁmhon of ‘nulmad” has been a:mmded for consxstency

with the same definition in PR 3501

PR 3502
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.‘ . . 18, Commént: The PR 3502 defimtion of “einergéncy vehicle” refers to the Cahfomna
: Vehicle Code definition of the texm This is an improper definition gwen
. that rail operations aregenuaﬂyheyondthcconshmnlsofdxe Vdncle s
Code. . ‘

Response: - Inmponsetothxs comment,thc deﬁmtxonof“emergencyvehxcle"
: been deleted from PR.3502. To address the use of locomotives in
_emergency situations, PR 3502()(1) has been amended to allow use of 2
locomotive during an emiergency, with “emergency” defined in subdivision .
(c) as “any sudden, unexpected occurrence involving a clear and imminent -
dangcr  demanding immediate action to prcventormhgatethe loss of, or
damage to, life, health, pmpcrty, or cssential pnbhc services.” .

19. . Comment: PR 3502 defines “mnhng locomohve as “any locomo’ave iha consxst of
g * ' locomotives, including consists made up of switching locomotives and
locomotives not connected to railcars, that is not the contmllmg
locomotlve ' .

© 20... . Comment: PR 3501())(2(D) reqmres a statement to be mcluded in an Altemahve
Co - .Compliance Plan that each anti-idling device be set at 15 minutes or less.
This. requirement fails to acknowledge a number of other factors that
' ' necessanly affect a decision than an idling control device autornatically
' . : should shut off the locomotive’s engine. Consistent with the CARB
" o ‘Statewide Agreement, PR 3501 should be revised to account for i instances
in which adherence to such a limit would cause premature component
L ‘ failure, Such a revision would be-consistent with parameters listed in the
e "~ . . PR3501 definition of “anti-idling device.” This concern also applies to -
' . ." PR 3502(d), which generally requires that locomotives equipped with anti-
1dlmgdevxcesbeshutdownaﬂer15mmutes ofconunucmsldhng. '

~ Response:  The staff report includes clarification tegardmg the statemeut for setting -
' ' the anti-idling device. This statcment is to ensure that the anti-idling * °
device is set at 15 minutes or less to shut the engine down provided all of .
‘the parameters, such as air pressure, voltage, water temperature, ambient . -
temperature, etc. are met. Howcvcr,ifoneormore'ofthepammaers' '
drops below a specified level the engine would automatically restart,
mmpechve of the anu-ldlmg devxce b:mgsetat 15 mmutes ‘

21, Comment: Itis uncleat wheth:r an apprcved Altemative Comphance Plan submitted
o * .~ under PR 3501(f) constitutes compliance with idling requirements in PR
3502(&) for the same locomotxves :

7 PR3sez ] A9 ;' TFebmary2006
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__Final Staff Report .

:  No, unless one or more of the following conditions are met: (1) the
locomotive propulsion strategies proposed under the PR 3501 ‘Altemative .

Compliance Plan include anti-idling devices; or (2) the criteria for
excmption from PR 3502 idling requirements, as specified in PR 3502, -

- subdivision (j) are met; or (3) a PR 3502 Emissions Equivalency Plan has

been sub:mttcd by a railroad and approved by the Execuuve Officer.

| Itis xmpomnt to note that alternative technologies used within an -

approved PR 3501 Alternative Compliance Plan could likely also be used -
to mect the requirements of the PR 3502 Emissions Equivalency Plan.

“However, an approved PR 3501 Alternative Compliance Plan in the

- Rcspunse

Comment:

" absence of an approved PR 3502 Emissions Eqmvalency Plan wi]l not

satlsfy the requn'ements of PR 3502.

‘Comment; In lieu of comphance with xd]mg hmxtatmns PR 3502(3)

allows an operator to prepare and submit an Emissions Equivalency Plan
demonstrating emission reductions greater than or equal to those that
would be achieved by not continuously idling locomotives for more than
15 minutes. PR 3502 is silent on a number of relevant issues, mcludmg
the methodology to be used in quantifying baseline emissions and
subsequent emission reductions, procedures for making the required: .
demonstmhon, and the baseline condmonmbcused forthe companson

Proposed Rule 3502 has been modxﬁed to pxovxdc addmonal clarity

- regarding information needed for operators that elect to submit an

Emissions Equivalency Plan. The proposéd rule has been modified such
that quantification of emission reductions should demonstrate that the

. reductions are greater than or equal to the annual emission reductions that

would be achieved by not idling locomotives for more than 30 minutes for
alleveutsmthesameca.lendarym' exceptasexcmptedpursuantto p
subdivision (i) and there is no increase in toxicity. -

The methodology to quantify emissions shall be consxsteut thh the most |
recentrevmontotheDwm:tsRa.\lyardmessmnsInventory T
Methodology. Estimates of cancer risk and acute and chronic noncancer

" health eﬁ‘ectsshallbeconsxstentmththe mostrecmtrcwsmntothe

District’s Health Risk Assessment Guidance for Railyards and Intermodal
Facilities. These documents, which were included with the October 7,
2005 Board package for Rule 3503 — Emissions Inventory and Healtthsk :

' AssessmentforleyardsammcludedasAﬁachmmtsBandCofthe ‘

Draft Staff’ Report for Pmposed Rule 3502

The lrst of bases for exemptlon from PR 3502 1dhng requn'emmts is "~
mcompletc. PR 3502()) should be modified to clanfy that !he snbdms:on

. PR3502
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Attt A: Pt Conmegte o . . Fial StaffRipott

Response:

is not intended to be an exclusive list, ar at least to include: (1) All

specified parameters fail to contimously meet the acceptable levels

. identified in PR 3502(c)(1) for the applicable idling duration; and Q@) ‘The

Ioeomntxveﬂmtxszdlmgxsatraﬂmglocomotxvethatmalsommotnon. :

chardmgthc ﬁrstrccommmdanon. under Proposed Rule 3502 a
locomotive that is eqmppedmﬂ:anann-:dhngdmceﬂmtxsldhngto
maintain specific minimum operating parameters such as engine water
tempemtm,raﬂcaxbmkeptessme,battexychargc, andbanexyvoltagexs .

, notsub]ecttotheldlmgreqmrements

Regardmg the second recommendanon for the deﬁmtxon for “idling or -

idling event” states that idling is the operation of the locomotive’s diesel -
. internal combustion engine(s) used for locomotive motive power during
- which the engine is not used to move the locomotive. It shall not be

considered idling when the engine is operating while the Jocomotive is
bemg slowed or moved by gravity. In a sitnation where the locomonve is
a trailing locomotive where the locomotive is in the idle throttle notch and
ﬂlereverserhandlexs not centered, because the consist is. working, this
sxmanon would not fit the definition of an xdlmg event.

In hghtof the numerous, setious tcchmcal and lega.l ﬂaws inherent in the -
" promulgation of PR 3502, thc rallroads urge the District to teyminate thc

»mlemakmg process.

District staff disagrees wnhthe assessment of inherent technical and legal

' flaws. Every effort has been made to address all technical issues raised
. andchangesbavebeenmadetotheproposed_nﬂgsbasedoncomments ,
" received. District staff has also designed the rules to avoid federal -

preemption.- From the staff’s perspective, the proposed rules are -

. necessary, with PR 3502 establishing limits on idling from locomotives,
'For this reason, the staﬂ' beheves that contmmng the rulemnlnng process is -

The PR 3502 definition ot' “mamtenance or dmgnosuc puxposes” shoqu
be clarified. As written, the railroads may interpret the exemphon .
associated with this definition too broadly and the rule might provide an

" ~ easy means for the railroads to undermine the eﬁ'ectlvmess of the rule.

24. Commient:
Re‘spbnse: '

25. | Comment:
. Response:

PrcposodRulc 3502 restnd:s idling to 30 minutes or less if a mechanicis
idling the locomotive for maintenance or d1agnost1c purposes which canbe .
conducted on the locamotive that does not require operation of the engine:
An opcmtor shall ot idle a locomotive for more than 30 mmuta 1f the

PR352 . .-
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28.

Mﬂm& - o L - ‘Fi g!S!’ £R

26.

27.

Comment :

locomotive is ‘queuning prior to or following these activities and ﬁ)r fneling

or servxcmg a locomouve.

The Dlétnét should provide more clarification about where money from -

,pcna.ltwswdlgo Itis suggestedthatxtwmlldbeappropnateto tise the .

fimds to improve air quality in the community where the violation occurs.

; Inadd:hon,theD;stnctshonldmakesm'ethatthepenaltymoneydownot
'gobacktoﬂxemlroadsformxhgahonmeaswes i

If pana.ltlu are collected fmm mplanentauon of Proposed Rules 3501 and
3502, the District staff will evaluateappmpnathnofthese finds. The
District staff will take into consideration implementation costs associated
with implementing and enforcing Proposed Rules 3501 and 3502. In ~
addition, as part of its consideration, the District staff will consider use of

" funds to improve air quality in Iocal communities, spccxﬁcallytheareas

whete violations occur

The railroads 'a'rgue that idling pmhibiﬁoﬁs constitate a “requirement”
~ which the state or district is preempted frum adoptmg by secuon 209(e)(1)

oftheFedera.l ClamAn'Act.
'l'hcmhoadsxguozethefactthatﬁmrmfexpretanonhasah'mdybeen

"rejected by the courts. In Engine Manufacturers Association v U.S.

Envirdnmental Protection Agency (D.C. Cir. 1996) 88 F 3d. 1075 at page

" 1093, the Court of Appeals held that EPA had properly interpreted the

: Response: .

term “requirements” as used in section 209(¢) to refer to only
“certification, inspection, or approval” requirements of the same type
preempted in section 209(a) and (c), and that section 209(d) shows that
“Yequirement” does not include usc restrictions. The Court of Appeals
upheld EPA’s interpretation, so that use restrictions, such as idling lnmts,
are not preempted “requirements.” While it is true that the regn]auon
upheld in this case does not apply to locomotives, it is the exact same

. provision, section 209(e), that applies to locomotives as applies to the.

other nonroad engines that were the subject of the rule in this case, EPA |

* could not interpret the same exact section of the statute-the word
““requirements™-differently as applied to locomotives and as applicd to

other nonroad engines. To do so would be arbitrary and capnmous,
vxolanon of section 307 of the Clean Air Act.

memhoadsalsomguempmposedkulessozisa“umpmmﬁi
reqmmments andﬂxereforewmﬂdbepreemptedtmdettheC]eanAnAnt

This asscrhonls incorrect. PR 3502 does not require retroﬁts of
locomotwes These proposed rules xeqmre reconikeepmg of idling events o

. PR3502
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29.. .
' Response:
30. .

- Response:

Al bhc

Comment:

Coﬁlment:

‘and limitation of unnecessary idling. In addition, engines that use anti- -

idling devices or alternative technologies are either exempt from the rule's

. requirements or can be used as an altemative method of compliance with

the rules, which is essentially the same as an exemption. The Clean Air

~ Act does not prohibit states from exempting certain cleaner locomotives

from otherwise-valid use restrictions. The railroads appear to be impliedly

. making an argument that the proposed rules are so burdensome that they
" effectively do not give the railroads any choice but to retrofit their -

locomotives. They supply no facts fo support such an argument.

- Moreover, any such argument is belied by the fact that the railroads have
_ agreed to limit unnecessary idling in their MOU with CARB, which shows

that idling restrictions are not overly burdesisome. The MOU sets forth

. types of idling which the railroads beliéve is necessary, which does not”
.include the circumstances in which idling is limited by PR3502. Also, the -

recordkeeping requirements have been adjusted to address the railroads’.
concems by only requiring reasons for idling events over two hours and by
allowing a delay between the conclusion of the weekly teeordkeepmg

pmodandﬂxedatztherepoﬂsmdxmtotheMcL

The railroads argne that the proposed rules would impermissibly conflict
with, interfere with, contradict or duphcate the EPA regulatary program

" for locomotives.

. Since the railroads fail fo cite any provision ot‘thefedemlregulahons to

which this argument apphes, thue isno basxs for this claun.

The railroads argue that a.nh—:dlmg requn'cments “squarely i nnpmge upon
rail operations” amlthus mpremptedunderthe ICCTA.

The railroads first cite the pmposmon that envuonmeutal penmttmg of
pre-clearance requuements are preempted. However, neither proposed

rule imposes any permitting or pre-clearance requirements. Next, theycite -
Village of Ridgefield Park v New York, Susquehanna & Western Railway,

-. 750 F. 2d.' 57, 67 (NJ. 2000) for the proposition that a locality’s action to

enjoin 2 nuisance froim a railroad facility was preempted by the ICCTA.
However, this does not mean that any rule limiting idling would be -
precmpted by the ICCTA. The court stated that to adjudicate the common-
law nuisance claim would infringe on the Surface Transportation Board's
exclusive jurisdiction aver the location and operation of railroad facilities. -
Presumably,th:slsbecmsexdlmgwhmhwas necessary to further rail
operations could still constitute a public nuisance, and therefore it would
interferc with rail operations if such activity were enjoined. However, that
case recognized that nondiscriminatory police power regulations that do :
not interfere with rail opcratmns may stlll be enforced. Ths pmposcd rales

PR 3502
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g e sestiam

81

are designed 5o as not to interfere with rail operations, allowing idling in

all cases where it serves a legitimate operational need, and only limiting

" idling in cases where the idling is unnecessary. Idhnghmltsdonot

Comment:

32,

33,

* Comment:

Res_ponse:

discriminate against railroads because there is already a CARB rule

- limiting idling to five minutes for trucks and buses. Indeed, since the
: rmlroadshavealmdyagreedmtheCARBMOUtohmtmecessary

mmg,theyhaveacknow!edgedthatsuchareqmrementdoesnot interfere
with rail operations. Hence, it is not preempted.’ Moreover, the V‘llage o
degeﬁeIdParkdeclsxonaclmawledges,asdoesﬂleSurface -
Txmspoztatmn Board, that whether a regulation interferes with rail

-operations is a fact-bound question. Here, the mlroads have cited no facts'
"to sizpport an argument that either of the proposed rules intetferes with rail

operations. As also stated in the cited case, police power regulations are
presumed valid, and it is the railroads’ burdentopresentpmoft}xata

- regulatlon interferes thhtaxl opcmhons. Lo

The railroads assert that the proposed rules will have adva-se nnpacts on

. theenvuonmmt.

The raﬂroads cxte no facts to support ﬂus clmm. and the stmct’s CEQA

analysis revealed no sxgmﬁcant envxmnmental impacts.

Themkoadsaxguethatthepmposednﬂesarcunnecessarybecausethey

- ‘have entered into an.MOU which limits idling and some of their members
_bave corporate policies to lnmt nﬂmg, in oxdm' to reduce fuel consumpuon
‘ and emxssmns . ) .

Howevnr ﬂm mlu are shll necessary because they limit unnecessary.

_1d1mgto30mmutes,mthetthan60mmut&easstatedmﬂmMOU and, v

more importantly, because the rules are enforceable via injunctive relxef
and substantial penalties, whereas the CARB MOU specifically prohxbxts
CARB from obtaining injunctive relicf or specific performance, and -

' provides only small penalties compared with the penalhes available under

* -the state law forvxolanon of district rules.

: AstheRallmads Rnle3503 commcnts explamedmdetall it is improper
. to segregate the environmental review of PR 3501 and PR 3502 from Rule
3503 and future PR 3504." The District improperly defines PR 3501 and .

PR 3502, exclusive of Regulation XXXV and the accompanying rules, as

. the project for purposes of CEQA. The District improperly ignores the
history of Regulation XXXV and the interrelationship between the rules.

Because the rules in Regulation XXXV “were intended, collectively, to
regulate the railroad operations and emissions in the South Coast Air
Basm and because District Staff initially proposed to brmg the rules in

PR 3502
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pronke

chxlﬁxonmvm ﬁ:csttnct Boa:d forasmgleapproval, the sttnct
must now consider the cumulative effect of chulauon XXXV asa whole

- in a single CEQA document.

'TheDlstnctdoesnotagmethhthcmﬂmadsthatmmlybecauseasetof_' v

© . proposed rules relate to a similar industry, or because they may be

promulgated within a relatively similar time frame, that under CEQA they
must be considered cumulatively in a single document. District staff did -

" initially propose a single CEQA asscssment for all four rales contained in

" ' Regulation XXXV. However, as explained in response to the railroads’.

' comments on Rule 3503, during rulemaking District staff determined that

asmgle CEQAravwwwas nmthernecassarynor appropriate fortwo

F'u'st, it was determined that PR 3501 and PR 3502 are suﬁicmnﬂy

different in purpose and affect from PR3503 that it was not necessary to
adopt these rules at the same time. The District t‘oundthntﬂ:ecausal tink

", between Rule 3503 on one hand and PR3501 and PR3502 on the other was

lachng,and,the:efore.allthmeruleswerenotreqmtedtobetreatedasa
single project for purposes of CEQA. See Kaufman & Broad-South Bay,
Inc. v. Morgan Hill Unified Sch. Dist., 9 Cal. App. 4th 464, 474 -

(1992)(reqmrmgacausalhnkbetwemtbc creation of a commumtyfncxhty -

district and firture construction of new schools before CEQA applied);
Fullerton Joint Union High School Dist. v. State Bd., of Ed., 32 Cal. 3¢

. - 779, 798-97 (1982)(recognizing that CEQA applics when it is shown that

the government action constitutes anessennalstepmlmmaungmﬁm:m .

L action which may impact the envxmnmcnt)

: Here, PR3501 and PR3502 focus on evaluating and actually reducmg :
.emissions associated with unneeded locomotive idling in the basin. This .

function stands independent of Rule 3503, which is solely an information'

- gathering rule intended to advxseﬂxersmctandpubhc ahout the type of,
‘amount of, and risks from, air pollution emissions associated with railyard

facilities. Also, idling controls reduce regional air pollutants and; thus has

* an additional independent purpose from gathering information about .

localized health risks from railyards. Therefore, like in Kaufman, adoption
of Rule 3503 did not create any need to adopt rules relating to locomotive-

idling. Nor was adoption of Rule 3503 required for the district to proceed -

with PR3501 and PR3502, Under such circumstances, the District -

..pmperly went forward with Rule 3503 separate ﬁom PR3501 and’ PR3502

Second, ﬂle stu:mt decided to forgo adoptwn of PR 3504 unty} addmonal ,
information could be gathered from railroads under Rule 3503 to assist the
District in best faslnonmganyfumremleregardmgraﬂyardnskreduchon

R plzns Basedupon futnre information provxded ﬁ'om the rulroads exﬂx:r

PR 3502
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| ,ﬁ:émthelnt.amnkaﬂyatdEmisionInventor&Reports therailyard-w:de .

criteria poliutant and toxic air contaminant emissions inventory, or the
health risk assessments, the District will further consider. the scope of

. PR3504. Depending on the level of risk, the District may consider
. different applicability, requirements, or compham:e schedules, or evén -

pmposeanennrelydxffercntappmachto limit railyard risk. Indeed, if -
risks are determined to be at acceptable levels and likely to be maintained

-at such levels, the agency may not move forward with promulgation of - L .

PR3504 at all. Accordingly, CEQA review at this time of PR3504 would -

' be premature because no definite plan has been formulated as to when or

how to proceed with the rle. See Kaufman & Broad-South Bay, Inc.v. . -
Morgan Hill Unified Sch. Dist., 9 Cal. App. 4™ 464, 474-75 1992); -

" Berkeley Keep Jets Over The Bay Committee v. Board of Port

Commissioners of the City of Oaklanid, 91 Cal. App. 4th 1344, 1362
(1991),; IakeCountyEnergyCounczlv County of Lake, 70 Cal. App. 34
851, 854.55 (1977). | -

Because any action on PR3504 remains lmcenmn and unspecxﬁed, the -
decision not to prepare a CEQA analysis of that rule is distinguishable

from those court cases cited by the railroads that found improper
piecemealing of a project. Those cases overwhelmingly involve
government agency approvals which the court found strong evidence were
part of larger construction or development projects, or that directly created . -
the need for future action or approvals. Thus, in Laurel Heights the Court .
was able to find 2 “myriad of facts™ revealing that 4t the very time the .
University of California was approving the acquisition of an office - -
building, it already had future plans to significantly expand the use of that

B ‘very same building. See Sacramento Old City Ass’n. v. City Council of
" Sacramento, 229 Cal. App. 3d 1011, 1026 (1991) (explzunmgand

distinguishing the holding Laurel Heights). In Bozung v.LAFCO,‘13 Cal.

'3d 263 (1975) the court found that none of the parties made “any bones-

about the fact” that the impetus for the action — approval of a land’
anmexation plan ~ was part of a larger project to allow an individual . -
landowner to subdivide his 677 acres of agricultaral land into residential |
lots).” In Orinda Association v. Board of Supervisors, 182 Cal. App.3d '
1145 (1986) (the court found that the administrative record showed from

~ the “outset” that future demolition of two buildings was considered part

thelaxgereonstrucuonpmjectappmvedbythcagency) Finally, in.
McQueen v. Board of Dir. Mid-Peninsula Regional Open Space Dist., 202
Cal. App. 3d 1136 (1998) (the court found that the agency had defined its
project - the purchase of two parcels of land — toonaxmwlybyﬁﬂmgtn
mention the agency’s nearly simultaneous adoption of a land use and -
management plan forthenewlyanq\med land) :
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35.

Comment: As discussed in the railroad letter of Septanber 7, 2005 regardmg Rule

B M&;@EM&# S  Fiml SaffRepe

3503, the District’s exemption of PR3503 from CEQA. and its conclusion

a ,thaithemlemayhesegmgatedfmmﬂmrestochglﬂanon)OOKVduecﬂy :

" To the extent that this comment again challcnges the Notice of Exempuon

for Rule 3503, the District has previously explained in detail that Rule
3503 is categorical CEQA exemption under Guidelines Section 15306
which the project “consists of basic data collection, research; experimental
management, and resource evaluation activities which do not resultin 2
serious or major disturbance to an environimental resource.” - Before its

' adopuon, the railroads failed to explain why Rule 3503 “goes far beyond

mfounatxon gathering.” ‘While Rule 3503 contzins an information

* reporting requirement, that is the publit noticing requirement, this .
' provision did not remove Rule 3503 from the exemption in section 15306.

See City of Ukiak v. Mendocino, 196 Cal. App. 3d 47 at 54-55 (1987).

. Moreover, Rule 3503 was exempt from CEQA pursuant to Guidelines .
~ section 15262, as Rule 3503 involves information gathering and reporting

as a feasibility or planning study to evaluate possible firture actions, and
Guidelines section 15061(b)(3), which exempts a project if it can be seen
with certainty. that there is no possibility that it may have a significant
cffect on the environment. The railroads also failed to provide any -

mfonnahontosnpportthmrclaxmthatﬂwsetwo Guideline sections coﬁld |

not bs applied to Rule 3503,

'Tothecxtentthatﬁ)craﬂroadsmassa'hngﬂmtpotenﬁal impacts from

Rule 3503 must be considered under CEQA as part of the PR3501 and
PR3502 rulemaking process, the District disagrees for two reasons. First,

" the railroads have yet to provide any information that Rule 3503 would . .
- have any direct or indirect impact on the environment which needs to be -

evaluated under CEQA. Accordingly, the District does not believe that

firther consideration of Rule 3503 would require a change to the scope of -

the CEQA document for PR3501 and PR3502. Second, as previously
stated, the District does not belicve there is any casual link to between
these rules requiring them to be considered together under CEQA. Given

. . this, the District is required only to consider the direct and indirect

. Comment;

physical changes to the project associated with PR3501 and PR3502. See
CEQA gmdelmes section 15064(d) o

Therxtnct does nothaveﬂ:emﬂwnty\mda state lthoregﬁlate
locomotives. The authority relied an by the District to justify this rule

‘does not suppart the District’s position that it has the requisite anthonty

. under state law. Neithier Health & Safety Code Section 43013, 40716,

40702, 41511 nor 41700 confer any authority to the District to rcgmatef R

PR3502
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" Response:

 locomotives, mclndmg the reqmmment ofhealth nsk assessmenls and
public notice. .

A thorough discussion of tlns issue appm in the Staff chort at pages' -

5 through 1-7.

As previously stawd in the District’s response to coniments to the
Railroads September7 2005 letter and in the Staff Report, state law
confers upon the local air districts the primary responsibility to regulate air
pollution from all sources, except for motor vehicles over which the state -

. Air Resources Board (ARBY) has exclusive jurisdiction. . ‘Health & Safety

Cods §40000. Additionalty, Health & Safety Code §40412 states that
“(T)he south coast district shall be the sole and exchusive local agency

. within the South Coast Air Basin with the responsibility for

coinprehensive air pollution conirol...” Unless there are speclﬁc statutes
which limit this broad district authority, thedxstnctscanadoptnﬂesand
regulations to contro] all non-motor vehicular sources of air pollution.

Locomotives are nonvehicalar sources, not motor vehicles?, thus it is the ‘-

* districts that have the authority to regulate locomotives, 1mlessthesta1= :

legislature restricts thns authority. See Staﬂ' Report at 1-5

Health & Safety Code §43013 -

' While the commenter cites Health & Safety Code §43013 as anthority for

the proposition that the Air Resources Board has exclusive jurisdiction
over locomotives, neither section grants such exclusive authority. The
sta!eleglslanne,whilegmnnngmﬂmntyto the Air Resources Board.to
regulate “off-road or non-vehicle engine categories™ (§43013(b)) suth as .

- locomotives, did not revoks or limit the existing District authority to

regulate these sources. - Health & Safety Code §40702 places limitations -

“on the District’s anthority to regulate locomotives, but does not revoks it .
- entirely. (See discussion below) Utility engines, which are also included .

under this Section 43013(b), are typically regulated by districts. The

Jegislature took the further step ander Section 41750 et. seq. (added 1995) ‘

of the code to limit the existing authority of the districts after the

legislature had already given the ARB authority to regulate these sources

under Section 43013 (added 1988). If the Legislature hiad intended that
843013 be an exclusive preemptive grant of authority, as the commenter

* suggests, there would have been no need for the legislature to take-

measures to limit District mxfhontybyadopquthepoztable eqmpment

. 28 hmtbﬂa!ﬁ&&ﬁtyCod:!SMDamwhdchs the same meaning as defined in Section 415 of the Vehicle Cade, which iz s

wvehicle that is self-propallsd.” 'Amhlmwwwwmumnyhemhd,mwdmdnwmmml N
EIgbwq.'Vd:deCndem(&whnblﬁed.) . .

PR.3502 o
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regolations, Section 41750, et. seq.”® Section 43013 carmot impliedly

repeal the District’s pre-existing authority-to regulate nonvelicular sources
" . absent “undebatable evidence” of such intent. L_OL&;_GEML
; _M_om___emgBay Unified APCD, 49 C.3d 408 (1989) The railroads have _
. failed to prove such intent.-

" Health & Safety Code §40716

Hcalth_ & Safety Code §40716 does confer authority to the District to
. " mitigate emissions from indirect sonrces such as railyards. - See Staff .
" Report at 1-5. An indirect source is a source that does not necessarily emit
* air pollutants independently, but rather draws other sources such as trucks,
yard hostlers, automobiles and a variety of other nonroad sources that
poliute in and arotmd the indirect source. The citations provided by the -
. commenter to the Clean Air Act and the Air Resources Board definitions
of these sources explain that indirect sources include those that attract any -
kind of mobile sources, not just vehicles. Classic examples are stadiums,
office buildings and ports. While the commenter conchudes that the :
District is defining a locomotive as an'indirect sourcs, it is the railyard that |
is the source. A railyard draws to it a variety of polluting sources such as
~ locomotives, trucks, loaders and forklifts. Thus, the District has the
‘authority to regulate pollution from railyards. The District disagrees that -
. Section 40716 is limited-to the anthority to adopt rules to reduce the -
number or length of vehicle trips, found in §40716(a)(2): Section v
. 40716(a)(1] provides separate statutory authority to adopt regulationsto .
" “reduce or mitigate emissions from indirect or areawide sources...”

Health & Safety Code §40702

The commenter clearly m:smwrprets the !anguage of Health & Safety :
Code §40702. As thoroughly explained in the draft Staff Report at pages
1-5 through 1-6, this statute confers upon the District the duty to adopt -
-rules and regulations to exewteﬁncpowusandduhngmtedton.
Additionally, this statute places a limitation of that broad authority granted
" the District by parrowly restricting the District’s ability to “specify the
dwgn of equipment, type ofconsuuctlonurparhwlarmcthodto beused -
in reducing the release of air contaminants from railroad locomotives.”
Here, the proposed rules nejther specify the design of equipment, the type
 of construction, or any particular method in reducing air pollution from -
locamotives. The District’s statutory interpretation is not absurd, but.
rather the most logical interpretation. If the legislature had meant to
completely prohiblt the dmncts from regulahng locomotxves it could have

B §41750(a) “Existing law suthorizes each ditrict to fpose scparats and somties incoustent cmission contol requircments..”
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[

..easdy said so, rather than statmg spemﬁc limits on authonty as it d1d n

§40702.

& Safety Code 151 ;

Thecommenter’s argummts that Sectmn 41511 Timits dlstncts to
determine the amount of emissions only from “stationary sources” is
contradicted by the wording of the statute, which allows dlstncls to collect
such information from "any air poltution emission source .

Locomotives are clearly air pollution sources, and Pmposed Rule 35014

- clearly a reasonable way of obtaining information to help the Dlstnct to

determine the amount of emissions from bath locomotives and tallyards

.See Staﬁ'Report atpage 1-6 for further analysis.-

- As explained in the Staff Report at pages 1-7, this section of the Health & - * -

Safety Code it directly enforceable by the District and the District may
adopt rules and regulations to ensutethe_cbmphmce of sources with

statute, The statute does not limit the term “source’ tostahonarysources, '

as the commenter states. Rather this statute clearly states it applies to any
source. While there is clearly the potential for.health risks from smoke,

" toxic diesel and other air contaminant emissions from idling that could be-
* termed an endangerment to public health as prohibited by Section 41700,
macmalnumauccmthlsmshnce,asmﬁplamedmﬂzesuﬁkeportatpage '
3-3, tthlslnctneednotwaxtunblanacwalmnsancehasocmmd,m!her'

the District may adopt rules andregulanonstocnsurethatthelxkely

. muisance will not occur. Hcteﬂxermlyardsareemlttmglargeamountof

diesel partxculnte matter which endanger the publxc s comforthealth and -

The mm’ conclusio_:': that Section 41700 does not support Rilles -

3501 and 3502 is based upon its priar incorrect argument that Section

40702 completely preempts the District’s anthority over Iocomotives. As |

explained above, this argument is incorrect. Thus, the District also hasthe =~

amhonty to regulate locomotives pmsuant to Sectxon 41 700

. PR 3502 .
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BEFORE THE
SURFACE TRANSPORTATION BOARD

)
UNITED STATES ENVIRONMENTAL )
PROTECTION AGENCY - PETITION FOR )  Finance Docket No. 35803
DECLARATORY ORDER )

)

REPLY VERIFIED STATEMENT
OF
PAUL H. REISTRUP

My name is Paul H. Reistrup. I am the same Paul Reistrup that submitted a
Verified Statement in this proceeding on February 13, 2014, As explained in my
previous statement, I have direct experience handling locomotives, particularly in my
formative years as a railroader, and I occasionally “drove” the trains, even while serving
as President of a railroad. More importantly, I have extensive experience managing
railroads as at an executive level, including managing railroad equipment assets, ensuring
the smooth running of the railroad, and managing staffing and all of the other operational
elements that make a successful railroad.

I have been asked by the South Coast Air Quality Management District
(District) to reply to the verified statements of Kenneth H. Hunt and Michael E. Iden of
the Union Pacific Railroad and the verified statements of Rob M. Reilly and Katie M.
Farmer of the BNSF Railway. These witnesses address a number of operational issues
associated with the District’s Rules 3501 and 3502. To varying degrees, the railroads’

witnesses disagree with my earlier verified statement concerning the feasibility of

implementing the Rules at issue in this proceeding, arguing that the Rules will so disturb



their operations that the Board must act to prevent the implementation of these Rules. As
[ explain below, the railroad witnesses have missed the mark. The District’s Rules are
not an impediment to the railroads’ operations. Rather the Rules are largely consistent
with the railroads’ own operating practices, and most of the railroads’ perceived
problems arise from a misreading of the Rules. Finally, the minor modifications that the
railroads might make to comply with these Rules should not impact the fluidity of their
operations.

My reply statement does not address all of the railroads’ argument. Mr.
Tom Johnson and Mr. Richard Beall will address certain items in a separate reply verified
statement filed today.

1.
The Railroads are Misreading Rule 3502

In my initial comments on Rule 3502, I noted that in my 50+ years of
operating railroads, including as President of several railroads, I have observed that good
operating practices should include reasonable locomotive handling rules. Given today’s
modern locomotives and their ever improving systems, the need to conserve fuel, and the
need to protect the air we breathe, I concluded that the District’s Rule 3502 was simply
good policy that the railroads have largely incorporated into their own train handling
rules. In addition, I determined, based on my long history of managing railroad
operations, that the District’s Rule would not interfere with railroad operations.

The railroads have taken issue with my initial comments. They insist that

Rule 3502 poses a threat to the smooth operation of their systems in the Los Angeles



Basin and that compliance with the Rule would put employees and train operations at
risk. However, upon closer examination of the railroads’ worst case-scenario arguments,
I determined that the railroads’ concerns and complaints seem to stem, in large part, from
a fundamental misreading of Rule 3502, which I explain below. Once the railroads’
incorrect assumptions about the Rule are put in the proper context and corrected, the
circumstances return to those that I laid out in my initial comments (i.e., the Rule will not
interfere with railroad operations aﬁd represents good practices that the railroads should
follow regardless of the Rule).

Under Rule 3502, a railroad has met the requirements of Rule 3502 if: (1) a
locomotive is equipped with an anti-idling device, such as an Automatic Engine
Start/Stop (“AESS”); (2) the device is set to shut down the locomotive after 15 minutes;
and (3) the device has not been tampered with by the railroad. Rule 3502(c)(1). I
understand that BNSF and UP have equipped over 95 percent of their locomotives
operating in the Basin with AESS devices, and that the standard shut down time setting is
15 minutes. Thus, the railroads have already complied, by default, with the Rule for most
of the locomotives operating in the area, provided they have not been tampered with by
the operator.

Yet, Mr. Reilly and Mr. Hunt continue to express concerns that the
railroads will violate the Rule if an otherwise compliant AESS-equipped locomotive does
not shut down after 15 minutes of being left unattended. From these unfounded concerns,
the railroads argue that my conclusions about the feasibility of complying Rule 3502 are

incorrect. I disagree with the railroads as explained below.

3



Under Rule 3502, an AESS-equipped locomotive is permitted to operate
“normally” when the AESS is active (i.e., the train has remained at idle for 15 minutes).
Rule 3502(c)(1), (d). “Normal” in this context means that the locomotive’s AESS system
can carry out any function that it is designed to do. For example, an AESS-equipped
locomotive will restart the engine if the air brake pressure is not being properly
maintained. If that happens, the railroad has not violated the Rule. An AESS-equipped
locomotive will restart the engine if the battery levels are too low. If that happens, the
railroad has not violated the Rule. An AESS-equipped locomotive will restart the engine
if the engine may freeze. If that happens, the railroad has not violated the Rule. An
AESS-equipped locomotive will not shut down the engine if too many start/stop cycles
have occurred within a certain time period. Again, if that happens, the railroad has not
violated the Rule.

Notwithstanding the above explanation, Mr. Reilly and Mr. Hunt’s
statements are littered with baseless concerns that the railroads will violate the Rule when
the AESS performs as programmed. Reilly at 17-19; Hunt at 5-6. Simply put, I
understand that Rule 3502 is a safe harbor. So long as the railroad’s employees have not
tampered with the systems, the railroad has nothing to worry about if the AESS system
performs any tasks it is programmed to do. As more than 95% of the percent of the
locomotives have AESS systems, the railroads indeed have little to worry about.

The railroads have also misread Rule 3502 with respect to handling of
locomotive consists during extended delays in which the crew remains on the

locomotives. Messrs. Reilly and Hunt insist that Rule 3502 requires the crew to shut
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down the trailing locomotives as soon as the 30-minute idle limit is reached. Reilly at 8-
9; Hunt at 2-4. In other words, in the railroads’ opinion, the crew must act like
timekeepers that are constantly checking to make sure that they shut down the trailing
locomotives as soon the 30-minute limit is reached. Thus, they posit that in some cases
the crews would have to start shutting down the locomotives as soon as they stop at a
signal light because it might take more than 30 minutes to complete the shut down
operation, and if they are delayed and have not completed the shut down in 30 minutes
they will have violated the Rule. Reilly at 9. The railroads’ concerns are, in my opinion,
not valid, and again they stem from a misreading of the Rule.

Under Rule 3502(d)(2), a crew operating a train must shut down the trailing
locomotives when they have been informed by a yardmaster or dispatcher of “a delay

”l

that will exceed 30 minutes.”” Under the Rule, the crew need not stare at a stopwatch nor
must they dash about shutting down trailing locomotives in anticipation of the 30-minute

limit being reached by an idling, trailing locomotive. The only time the crew must act to

shut down the trailing locomotives is when it has been specifically informed that an

extended delay will occur. Thus, all of the locomotives on a train could idle for longer

than 30 minutes, especially when a delay is unexpected and its length unknown in

" The crew is also required to shut down the trailing locomotives if there is a
locomotive failure or breakdown that will result in a delay of more than 30 minutes. This
requirement is within control of the crew, but a locomotive breakdown that prohibits a
train from resuming operations is a much bigger operational problem and complying with
Rule 3502 will not add any additional delay time as the crew must wait for running
repairs to be completed or additional power to be added if the train cannot otherwise
resume operations.



advance. Moreover, I understand that the time it takes to shut down the locomotive is not
counted as “idling” time for purposes of the 30-minute limit. And again, if the
locomotives are equipped with AESS systems, the crew need not take any specific action
because the AESS will shut down the engine after 15 minutes except if its parameters
require it to restart the engine. And as most of the locomotives are equipped with AESS
systems, the frequency of such events must, by definition, be very limited (the railroads’
did not bother to quantify the likelihood of such an occurrence).

Lastly, I note that the crew may keep the lead locomotive idling while it is
occupied. Mr. Reilly suggests that the crew could not keep the lead locomotive idling to
maintain the air conditioner or heaters, etc. Reilly at 18. This is incorrect. Only the
trailing locomotives must be shut down during a known, extended delay. Rule
3502(d)(2).

The railroads also suggest that Rule 3502 has no exceptions for maintaining
the air brake pressure and that this lack of an exception jeopardizes safety. Reilly at 6-7;
Hunt at 2, 7. Again, the railroads have missed understood the Rule. When the t_rain is
occupied the lead locomotive can idle, thereby maintaining the air brake pressure. When
the locomotives are unattended, the AESS-equipped locomotives will operate, as needed,
to maintain the air brake pressure.

There are only two other instances where the air brake pressure issue raised
by the railroads would even come into play. First, on the rare occasions when an older
locomotive that does not have an AESS system is on a train (as opposed to running light

during switching duty, maintenance queuing or fueling operations) and the train is left

6



unattended, the operator must shut down the locomotive. If the locomotive happens to be
maintaining the air brake pressure for the train, the air pressure will slowly dissipate.
However, an unattended train must have its handbrakes properly set regardless of
whether the air brakes are on, so the train will not “runaway” just because the air brake
pressure might drop as Mr. Reilly suggests. Reilly at 7, 14-15.

The locomotives on a train can be left unattended and shut off for up to four
hours before the operator even needs to perform another air brake test. And if a railroad
is going to leave a train with the power still attached for more than four hours, it should
be shutting down all the engines as a matter of course and properly tying up the train in
accordance with the railroads’ train handing rules.

The railroads’ own operating rules suggest that they have overstated the air
brake problem for these trains because the railroads generally require that locomotives be
shut down when unattended for extended periods. However, both railroads permissively
allow a lead locomotive to continue operating when “necessary to maintain the air
supply” (UP Handling Rule 31.8.7). If the air supply is not immediately needed (i.e., a
train will be left unattended for some longer period) there are no railroad operating rule
requirements that the lead locomotive continue to idle.

The second scenario in which the railroads’ air brake concerns might be
relevant is during distributed power operations. Because the AESS systems are disabled
during distributed power operations, a manual shut down of the locomotives, similar to
that in the first scenario, would result in the air brake pressure slowly dissipating (the

handbrakes would still be set as on any other unattended train). However, unlike the
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previous example, the distributed power unit and the lead locomotive could be unlinked
during extended delays and the AESS would reengage. Of course, if the DP configured
train were left unattended for an extended period, the locomotives should be shut down
and the train properly tied up, including setting all the necessary handbrakes. The
railroads’ did not quantify the likelihood of such an occurrence, and as I explain below,
the distributed power example described above should be a decidedly infrequent
occurrence, and one that the railroads can avoid with proper planning,.

IL.
Rule 3502 Will Not Disrupt Railroad Operations

A. Operations in the Los Angeles Basin
BNSF’s witnesses Mr. Reilly and Ms. Farmer devote some (Reilly) or all

(Farmer) of their statements emphasizing the time-critical nature of the BNSF’s
operations in the Los Angeles Basin. Ms. Farmer, for example, notes that “[m]any of our
customers in this market segment use ‘just-in-time’ inventory methods that require timely
and dependable deliver[ies] . . . to stock their stores and keep their manufacturing
operations running efficiently.” Farmer at 6. To accomplish this goal, Ms. Farmer
explains that BNSF provides specific “train schedules . . . designed to allow customers to
optimize supply chain efficiencies,” including “expedited services that have transit times
that average 800 miles per day.” Farmer at 6. Mr. Reilly, building on Ms. Farmer’s
points, states that because intermodal traffic “can be handled by rail or truck, it is
particularly important for railroads to provide efficient and reliable service,” and that

railroads have been successful at attracting this traffic because they provide “increasingly



high quality transportation service.” Reilly at 3-4. Thus, both witnesses firmly establish
that the largely intermodal operations in the Basin are high priority operations that
demand the utmost attention from the railroad.

I agree with their assessment. Thus, it is puzzling to me why Mr. Reilly
then goes on to argue, in various forms, that Rule 3502 is putting the fluidity of this
traffic in jeopardy.” By all accounts, these high priority trains will not be left idling for
extended periods of time. Instead, the dispatchers, crew callers, hostlers, yard
superintendents, and every other railroader on the BNSF (and the UP) will be making
sure that these trains do not sit idling.

B. Rule 3502 is Not the Source of Delays

Even to the extent intermodal trains might occasionally idle long enough to
invoke Rule 3502, the fluidity of the railroads’ system are not in jeopardy because of the
Rule. Managing delays is a key element of any successful railroad, and any train that
might be left unattended will necessarily require the crew to attend to certain duties such
as setting handbrakes. BNSF Train Handling Rule 102.1.1. Likewise, when the
unattended train is set to resume operations, the railroad must call a crew, the crew must
be briefed, and the train must be prepared to leave, including releasing the handbrakes.
Thus, any activities that the crew needs to undertake on restart will necessarily need to be

scheduled in by the railroad.

2 Mr. Hunt also expresses concerns over delays, but his statement does not
emphasize any particular time-sensitive shipments. Hunt at 2.
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As for operational delays that cause train delays, the Rule itself did not
cause the initial delay that held the train, and the Rule need not delay a restart. Indeed,
for the AESS-equipped trains, the Rule would not impact timing in any way. For the
limited non-AESS trains that would be left unattended or where trailing locomotives
might be shut down, the Rule should not impact the departure of a train provided the
railroad handles it properly (i.e., the railroad crew starts at a suitable time to ensure an on
time departure, or the railroad uses yard personnel to prepare the train prior to the crew’s
arrival — just as the railroad does for many other trains, including newly made up trains).

As a long time railroad operations manager, | have personally been in
charge of assuring that trains depart yard facilities on time. Closely coordinating train
activities is the key to this process. There are a myriad of variables in this process. For
example, trains have to be made up, locomotives have to be repositioned, fueled, or
serviced; locomotive consists have to be assembled; and ultimately road crews must be
called to go on duty. To the limited extent that any additional activity would even be
necessary under Rule 3502 — again the potential items would have to differ from what the
railroads normally do under their own train handling rules, which as I have explained is
not correct— the minor steps needed could easily be scheduled in to the process just as all
of the other necessary activities are scheduled. The railroads’ witnesses ignore the
normal operational handling that would occur in those limited circumstances, and instead
they simply declare such activities as “delays” that will be “bolted on” to the departure

time. This is far too simplistic. The reality is that the delays that force a Rule 3502
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idling event to occur in the first place are all railroad induced, and Rule 3502 is not, in

turn, the further cause of delays.

C. BNSF’s Examples of Problems that Would Be Caused
by Rule 3502 are Nonsensical

Mr. Reilly’s statement includes eight specific examples of operational
problems that would “be created by the SCAQMD rule [3502] for locomotives that must
be shut down and restarted manually.” Reilly at 12. Mr. Reilly reluctantly acknowledges
that the “number of these manual shut-down locomotive has declined,” but he suggests
that there are still many BNSF locomotives that are not AESS-equipped. Reilly at 12.
Mr. Reilly does not quantify the number, and as I understand it, almost all of the BNSF
(and UP) locomotives operating in the Basin are AESS-equipped.” Thus, Mr. Reilly’s
eight scenarios, even if they were valid, are unlikely to occur. Indeed, it is telling that
Mr. Reilly does not quantify the likelihood of such occurrences. Regardless, in order to
demonstrate the extreme nature of Mr. Reilly’s examples (and his incorrect assumptions),
I address each in turn below.

1. Scenario 1: “Assume that a train has been constructed in a yard but the
road crew has not yet arrived. All of the locomotives that are to be used on
the train are “unattended” because the train is not yet ready for movement
out of the yard. If it takes more than 30 minutes for the road crew to arrive,
the SCAQMD rules would require that all of the unattended locomotives
must be shut down. Under BNSF’s operating rules, the trailing locomotives

in the train would be shut down after one hour, but the lead locomotive
would remain operating to retain air pressure in the train’s brake pipe.

> In passing, Mr. Reilly mentions that some run-through power locomotives may
not be equipped with AESS systems. However, UP, CSX and NS have all adopted AESS
and most of their primary road locomotives (the locomotives that would likely be used in
run-through power) are already equipped with AESS systems.
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Complying with the SCAQMD rules would require shutting down all
locomotives, which would mean that the air pressure in the brakes would
start to bleed out since there is no locomotive power available to retain the
air pressure. And if the locomotives are shut down for an extended period
of time, it would become necessary to conduct additional inspections and
air brake tests. These inspections and tests could take over an hour to
complete, potentially interfering with the ability of the constructed train to
leave when the crew arrives and a main line slot becomes available.”
Reilly at 12-13

Response: This scenario is operationally illogical. Mr. Reilly assumes that
a switch crew has constructed a train, performed all of the necessary train
inspections, hooked up the locomotives, hooked up the brake pipes, and
performed an air brake test, and all other necessary actions, but then no
crew is scheduled for the train? This makes no sense. Ms. Farmer and Mr.
Reilly have gone to great lengths to make the case that the L.os Angeles
Basin traffic is time sensitive. It might take several hours to make up the
train, and we are left to believe that the rare train that is not equipped with
an AESS system will be left idling in the yard. Mr. Reilly further
compounds the problem by suggesting that the all of the locomotives must
be shut down because the train is “unattended.” This problem is easily
avoided by having a switch crew attend the train while waiting for the road
crew, which must be unavoidably delayed because why else would the
railroad have failed to call a crew for a train that it knew was being made
up. If atrain is going to held for a very long time due to a lack of crews,
besides being an operational failure, the railroad should shut down the
locomotives as a matter of good practice because it saves fuel and reduces
the likelihood of a catastrophic event, such as a locomotive fire, going
unnoticed. But in any event, if the railroad chooses to leave the lead
locomotive unoccupied, and it shut down the locomotives, it would only
have to perform another air brake inspection after four hours, at which
point, were I the yardmaster, dispatcher, or regional superintendent, I would
be far more worried that my newly made-up train was still sitting around in
my time-sensitive district. Thus, as I noted in the prior section, the Rule
did not “create” the delay.

. Scenario 2: “Assume that the train is fully assembled and a crew is ready
to depart. However, departure from the yard has been delayed due to a
problem on the mainline, or due to some other reason that requires that the
train remain in the yard. It may be unclear when the signal will be given to
go ahead, but the delay is approaching the 30-minute limit. The SCAQMD
rules would require that the crew begin shutting down the trailing
locomotives in advance of the 30-minute limit. As I described above, the
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shut-down process takes 5-10 minutes per locomotive, and the start-up,
when the go ahead signal comes through, also takes 5-10 minutes per
locomotive. If the problem that kept the train in the yard gets resolved, the
train will not be able to promptly leave the yard because it would either be
in the middle of the shut-down process or it would need to go through the
time-consuming start-up process once again. In the meantime, the train is
blocking the exit for trains that would otherwise be able to depart.” Reilly
at 13.

Response: Mr. Reilly misconstrues Rule 3502. As I explained above, the
Rule does not require that the locomotives on a train that is attended be shut
down unless the crew is specifically notified by a dispatcher or yardmaster
that the delay will exceed 30 minutes. Thus, the crew need not sit with a
stopwatch to check whether 30 minutes is approaching, and the crew does
not have to start shutting down the locomotives in anticipation of the 30-
minute mark. Again, the time taken to shut down the locomotives is not
considered part of the 30 minute limit on idling.

. Scenario 3: “BNSF uses distributed power on many trains operating in
Southern California. In a distributed power train, a link needs to be
established between the lead locomotive and the remote locomotive consist.
If the locomotives are of the type that need to be manually shut down and
restarted, shutting down the remote locomotives breaks the link, which
would require someone to go to the back of the train to reestablish the
distributed power link before the train could proceed. If the locomotives are
equipped with idling-reduction devices, shutting down the first locomotive
of the remote consist could result in the loss of the link during a restart of
the locomotive, which would similarly require a reestablishment of the link.
Assume that a distributed power train is on the main line track. A delay
becomes apparent that requires that the train wait until the track clears up
ahead. Given the nature of the delay, the crew expects that the delay will
last more than 30 minutes. Under these circumstances, shutting down all of
the locomotives on a distributed power train would jeopardize the ability to
restart when the train is ready to move. If the link needed to be restored, a
crew member would have to walk back to the remote locomotive consist
and carry out a relatively complex set of steps necessary to restore the
linkage with the lead locomotive. This process would take substantial time,
thereby delaying the ability of the train to move when the congestion eased
and holding up other trains on the line. In addition, the process would
subject the crew member to the risk of injury that would be incurred by
walking back to the remote locomotive consist to perform the necessary
relinking process.” Reilly at 13-14.
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Response: Mr. Reilly again misconstrues Rule 3502. The crew does not
need to decide whether it thinks a delay will last 30 minutes. The crew
need only take such steps when notified by the dispatcher that the delay

will exceed 30 minutes. A crew member may need to attend to the
distributed power unit, but this is no different than many other actions that
crew members take when operating such trains, including switching out

cars at industry, setting out bad order cars, or inspecting cars after receiving
a warning from a defective equipment detector. All of these activities
require walking along the train, and in this case the train will be parked.
Thus, the crew need only act when specifically notified. Moreover, it
should have reasonable warning about how long a delay it will be and when
they will need to restart. Moreover, the Scenario incorrectly assumes that
all the locomotives must be shut down, where in this case, assuming the
train is not unattended, only the trailing locomotives need to be shut down.

. Scenario 4: “Assume a distributed power train in a yard. A yard crew
would typically establish the link between the remote locomotives and the
lead locomotive. But assume that the road crew has not yet arrived. Indeed,
for any number of reasons, the road crew might be delayed in arriving for
more than 30 minutes. If all of the locomotives were shut down, the
unnecessary delays and potential safety risks discussed above also would be
experienced in the yard.” Reilly at 14.

Response: The distributed power trains operating in the Basin are largely
high priority intermodal trains. Thus, the trains should not be waiting for
crews because, as Mr. Reilly and Ms. Farmer explained, this is sensitive
just-in-time traffic. And while Mr. Reilly posits that there are “any number
of reasons” a road crew might be delayed, the problem here is not Rule
3502. Regardless, even if the units needed to be shut down, the easiest
thing to do would be to wait to establish the distributed power link. This
way the locomotives would work in AESS mode (because virtually all of
the road locomotives for distributed power trains, such as ES44DCs, are
equipped with AESS). When the train crew finally arrives it can establish
the link (a simple procedure) as described by Messrs. Johnson and Beall in
their Verified Statement of March 28, 2014 at 19. Once again, the initial
delay is not caused by Rule 3502, nor must the departure be delayed by
Rule 3502. Also, the Scenario assumes that the yard crew would have to
walk the entire length of the train to restart the engines. There is noreason
why, if large distances are to be covered, the crew could not use a shuttle
vehicle to accomplish this task. Finally, the activity here is no more of
safety risk than many of the activities that the crews perform, such as a set-
out bad order cars, switching cars at industry, or making up a train.

14



5. Scenario 5: “Assume a train on the main line track where there is a grade.
The crew needs to leave the train (for example to comply with hours of
service regulations), but another crew has not yet arrived. Under BNSE’s
rules, the lead locomotive would remain running to ensure that adequate
brake pipe pressure will be maintained. Hand brakes would also be set on
the locomotives and on a certain number of the cars to ensure that the train
is secured. It is much better to have both the air brakes and the hand brakes
set in this circumstance. But the SCAQMD rules would require that the
lead locomotive be shut down after 30 minutes. The result would be that the
train is secured only by the hand brakes. But hand brakes could be
tampered with, creating a serious risk of a runaway train. Having a
maintained brake pipe with the air brakes set on an unattended train, in
parallel with handbrakes, would mitigate this concern.” Reilly at 14-15.

Response: Mr. Reilly’s scenario is absurd. First, why would a crew
purposely stop the train on a grade? Any crew, recognizing that it needs to
stop in order to comply with the hours of service rules, would pick a
location just short of a grade. Regardless, even if the train has to stop on
the grade and set and handbrakes, etc., Mr. Reilly again assumes that the
crew must immediately shut down all of the locomotives. This is incorrect.
The crew need only shut down the trailing locomotives when a delay is
specifically reported by the dispatcher. Here, the crew need not shut down
the lead locomotive because even though the crew’s shift has expired they
cannot “leave” the train in this scenario. Instead, the crew must wait
around for a crew van to pick them up, and normally the relief crew will be
on the van that is picking up the expiring crew. So the train is not yet
unattended, and the lead locomotive could stay on. If for some reasons the
relief crew was not going to arrive for a long period, and the expiring crew
were picked-up, shutting down the locomotives is not unsafe. The whole
purpose of setting the hand brakes is that you cannot assume that an
unattended locomotive will maintain the air brake pressure. Mr. Reilly’s
fantasy of someone tampering with the handbrakes is highly unlikely as
setting the hand brakes on cars is not a simple task for an amateur. .
Besides, even if you left the locomotives on, the train could be tampered
with just as easily as if the locomotives were shut off. Indeed, leaving the
locomotives running and unattended would invite even more nefarious
activities if the train were taken and driven by unauthorized person (i.e., the
person could crash the train at high speed). Once again, Rule 3502 did not
cause the delay in a relief crew arriving, and compliance with the Rule is no
more of a risk than leaving the train unattended with the engines on.

6. Scenario 6: “Assume a train on the main line that has entered a siding
because of congestion that is expected to produce a long delay. Once again,
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assume that the crew must leave the train before a replacement crew is
available. The SCAQMD rules would require that all locomotives be shut
down, raising the safety concerns I described above. Also assume that the
delay lasts more than 4 hours, and brake pipe pressures do not remain at the
required levels. The new crew would now have to inspect the train and
perform a new air brake test. The new test may find that the shut-down and
start-up of the locomotives and restoration of air brake pressure did not
work on one or some of the cars. (This is not such a remote possibility since
the possibility of having a failure after restoring air pressure is the entire
reason for having to perform the test in the first place.) The failed car or
cars would then need to be set out, requiring a substantial additional delay
in getting the train back into service. Another possibility is that a
locomotive may not restart due to many possible causes, including loss of
battery power needed to produce a successful restart.” Reilly at 15.

Response: Once again, Mr. Reilly’s scenario is puzzling. Under his

twisted example, the crew leaves the locomotive, but there is no relief crew
in tow. In other words, the railroad has failed to properly schedule the crew
pick-up/drop-off, and now the train is sitting on a siding for more than four
hours, but still the crew has not arrived. Of course, if they had arrived
before four hours they could have started the lead locomotive. Instead, this
massive extended delay, which was not caused by Rule 3502, is about to
clear, but the railroad has not bothered to get the crew there with enough
time to check the train recognizing that an air brake test is necessary. Thus,
the crew has to perform an air brake check, and now it might have to set out
some cars, even though the train consist passed the air brake test when it
was made up in the first place. Mr. Reilly blames Rule 3502 for adding to
such an unlikely delay. This is nonsensical. Moreover, this highly unlikely
circumstance would only occur when no crew was brought to the train
within four hours and the locomotives are not AESS-equipped. Inshort,
here the railroads assert the unlimited right to idle for more than four hours
in all cases when the train is left unattended, with no good business reason.

. Scenario 7: “Assume a train that has been constructed in the yard and is
waiting for fuel, maintenance or another servicing requirement. The crew
leaves the train, but the crew remains in the vicinity of the train such that
they could readily control the brake system. This example illustrates the
difference between FRA’s definition of “unattended equipment” and the
SCAQMD’s definition of an “unattended” locomotive. Under the
SCAQMD rules, the locomotives would be considered unattended because
no crew member is physically on board a locomotive, and all locomotives
would have to be shut down. Under BNSF’s rules, the lead locomotive
would remain idling to maintain the air brakes, and the hand brakes would
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not need to be set because of the crew’s ability to readily control the brake
system. However, if the lead locomotive must be shut down as required by
the SCAQMD rules, the hand brakes must be set on a certain number of
cars. In some cases, setting the hand brakes on a car can be difficult. For
example, on some grain and intermodal trains, the employee must climb a
ladder 10-15 feet up and exert pressure to secure the hand brake while
holding onto the side of the railcar. Weather could affect the difficulty of
the maneuver.” Reilly at 15-16.

Response: Mr. Reilly’s scenario is spurious. All that is needed to comply
with the Rule is for one crew member to stay on the train, or at least enter
the cab once every 30 minutes while queuing. Thus, there would be no
need to go through all the steps that Mr. Reilly describes. I also note that
Mr. Reilly’s example is flawed from an operational perspective. Mr. Reilly
says that the train has just been “constructed in the yard” and it is waiting
for “fueling, maintenance or another servicing requirement.” Why is a
newly constructed train awaiting fueling? In constructing a train, the
normal procedure I would use would have the locomotives already fueled
since they often have to run light to reach a yard fueling facility. Mr. Reilly
does not specify what servicing or maintenance would be required on a
newly constructed train, but again that is irrelevant because the train is not
unattended and therefore not subject to the idling limits.

. Scenario 8: “Occasionally trains in Southern California need helper
service. Assume that the train needing helper service has a crew in the lead
locomotive, but the train is delayed. The helper locomotive has its own
crew. The SCAQMD rules would define the helper as a trailing locomotive,
and it would therefore have to shut down if the delay exceeds 30 minutes.
However, the locomotive must operate to maintain heat and air
conditioning in the cab. An FRA regulation requires occupied locomotive
cabs to be heated to a certain temperature. 49 C.F.R. § 229.119(d).” Reilly
at 16.

Response: Mr. Reilly misreads the Rule. The helper locomotive is not a
trailing locomotive because it is independently manned and controlied by
the operator. Moreover, the helper locomotive is not an unattended
locomotive. Crew safety and comfort in an occupied locomotive would
take precedence even if the locomotive were considered a trailing unit.
Thus, it does not need to be shut down.
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D. Reprogramming AESS Systems
UP mistakenly interprets my earlier verified statement in this proceeding.

Specifically, UP’s witnesses Messrs. Hunt and Iden incorrectly assumed that I stated that
the railroads could, with the “flip of a switch,” change the AESS shut down time from 15
to 30 minutes. Hunt at 4-5; Iden at 5-6. What I intended was that the railroad could
either comply with the Rule by shutting down the locomotives in 30 minutes or equip the
locomotives with AESS devices that automatically shut down in 15 minutes. Messrs.
Iden and Hunt spend a number of pages rebutting a point that I did not make.

III.
Compliance with Rule 3501 is Feasible

In my initial verified statement, I explained that the reporting requirements
for Rule 3501 were not onerous or disruptive, particularly in the context of the mountains
of data that the railroads collect. Reistrup at 5-8. While Messrs. Johnson and Beall
address the details of the railroads’ concerns over Rule 3501, I respond below to two
general general criticisms raised by the railroads: crew distraction and the burden of
reporting.

Mr. Reilly suggests that the crews will be distracted by the need to
constantly monitor the 30 minute time clock in order to report an idling event under Rule
3501. He suggests that this constant vigilance will distract the employees and endanger
the safety of the crews. Interestingly, while UP is concerned that Rule 3501 is a burden,

it raises none of the same safety concerns.
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Rule 3501 should not be the source of crew distraction. First, as |
explained above, the Rule does not require the crew to monitor the idle time on a constant
basis. There are only limited circumstances where the locomotive must be shut down,
and there are few locomotives to which the Rule even applies. Thus, the crews need not
be distracted. On the off chance that an idling event arises, the crew will have ample
time to record and report such an event because it only arises in the case of a railroad-
caused delay that has already held up operations. In other words, the crew will be on a
train — waiting. They can write down the event without jeopardizing safety. Finally, the
crew can always report the event once they have exited the locomotive. There is no
requirement for contemporaneous reporting.

As for the burden of reporting, as I indicated in my earlier statement, the
railroads collect a massive amount of data about every activity on the railroad. The
railroads have been particularly aggressive about tracking the performance of crews and
locomotives. Thus, the railroads have no problem tracking data when it suits their needs.
They can do so here as well. To be sure, some initial work may be needed to get the
reporting automated, but after that point, the burden should be minimal, especially since
the number of events ought to be minimal. Messrs. Johnson and Beall address this issue
in more detail.

CONCLUSION

As I noted in my initial verified statement, the District has a clear interest in

improving the historically problematic air quality of the Basin, and the railroads, as a big

part of that community, should play a part. Rules 3501 and 3502 are, as I have explained,
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not burdensome. Rule 3502 is consistent with good operating practices and not very
different from what the railroads are already doing today. Finally, Rule 3501°s reporting
requirements are a critical tool for the District to understand how locomotives are
impacting the Basin’s air, and the data collection requirements represent an
inconsequential extension and/or repackaging of data that the railroads already collect.

Thus, in my opinion, the Rules will not interfere with the railroads’ operations.
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VERIFICATION

[, Paul H. Reistrup, declare under penalty of perjury, that the foregoing

Statement is true and correct, and that I am qualified and authorized to file this Statement.

Paul H. Reist;'@ﬁf

Executed on: April 14, 2014
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Reply Verified Statement of
Thomas E. Johnson and Richard C. Beall

We are Thomas E. Johnson and Richard C. Beall. Together we have over 70 years of
locomotive-related experience in a variety of disciplines. Our relevant experience was detailed
in our verified statement of March 28, 2014. The South Coast Air Quality Management District
(“District”) has asked us to respond to the verified statements of the railroads’ witnesses Reilly,
Hunt and Iden in this proceeding, specifically the reporting requirements of Rule 3501. As we
explained in our initial verified statement, there are no extraordinary or disruptive measures
that locomotive engineers would need to take to comply with Rule 3502. Likewise, as we
explain here, compliance with Rule 3501 is not a burden on railroad operations.

l. Rule3501

Rule 3501 has a very straightforward reporting requirement. When operating in the Los
Angeles Basin, BNSF and UP must report idling events that exceed 30 minutes. However, the
report only requires five known data points: (i) the Railroad’s name; (ii) the locomotive's
identifying number; (iii) the location; (iv) date and time of the event; (v) and the event’s
duration. Finally, if the event exceeds two hours, a short explanation of the delay must be
provided.

As Mr. Reistrup has previously explained and reemphasizes in his reply verified statement
filed today, the railroads collect a large volume of data covering all aspects of railroad
operations. Reistrup at 5-8; Reistrup Reply at 18-19. We detail below that Rule 3501 data is
already collected by the railroads (except for the explanation if needed). And even if the
railroads did not collect such data, a simple computer entry or paper form could be devised to
record such events. The entry could be performed in less than two minutes at the end of a
shift, even if automated systems were not used.

The railroads have differing arguments with respect to the burdens of the Rule. BNSF
argues the general burden of having to record anything, as well as concerns about safety due to
crew distraction. Mr. Reistrup addresses in detail that BNSF’s crew distraction complaint is
without merit. Reistrup Reply at 18-19. Mr. Beall, who has operated locomotives for more
than 30 years, agrees with Mr. Reistrup that the crew need not be distracted by this minimal
activity, especially since any necessary recording could be completed at the end of a shift. As
for BNSF’s general burden argument, the record keeping involved here is very minimal as we
described above.

UP, on the other hand, does not raise any safety concerns over the data collection. Instead,
UP argues that the reporting requirements are so onerous that they would be forced to place
anti-idling devices on every locomotive. Iden at 10. UP’s onerous claims hang on its theory that



they must manually record every idling event that exceeds 30 minutes and that they have no
such system in place to record such events. Hunt at 4. In addition, UP argues that the
locomotive event recorders, which do keep track of such idling events, are not adequate
because the data provided by such recorders is not reliable enough for this purpose (e.g., a
trailing locomotive in idle may not adequately describe what is actually occurring with the
engine). lden at 9. UP’s arguments are without merit for the reasons we describe below.

Initially, we note that having to record an idling event is not so onerous that the railroad has
no option but to install an AESS device on every locomotive. Even if all the reporting had to be
made by hand, the crew need only record idling events occurring in the Basin. This is, in Mr.
Beall’s experience, no different than all the other paperwork that a crew must keep track of
during a shift. Second, we both are familiar with the computerized systems that railroads use
for recording almost every activity on the railroad, including train movements, car movements,
crew calling, train handling, MOW and other similar tracking systems. The fact that UP does not
currently have a system for such reporting is no impediment to carrying out that activity.

Simply put, a small amount of computer database set-up by the IT department could easily
allow for the simple tracking that Rule 3501 requires. Likewise, the periodic reports that the
railroad need to provide to the District could easily be produced by designing a report that the
railroad could run whenever necessary. This is no different from the thousands of other reports
that the railroads automatically generate from their massive data storehouses.

The locomotive event recorder shortcomings identified by Mr. Iden are also misleading.
First, Mr. Iden suggests that the data is only available for a limited time and such data is
routinely overwritten. Iden at 8. However, Mr. Iden conveniently ignores the fact that virtually
all event recorders are equipped with memory cards capable of recording weeks of data. For
example, Mr. Johnson was involved in an STB proceeding (TMPA v. BNSF} in which long periods
of event recorder data were tracked, and that was more than 10 years ago. Today, the
railroads have developed sophisticated methods for regularly downloading such event recorder
data because it is a critical component of the locomotive fuel conservation data tracking
systems, as well as the operator evaluation programs that each railroad implements.

Second, Mr. Iden’s conclusion that the event recorder data is inadequate is again
misleading. Today’s locomotive event recorders record a large volume of data, which are
described by the FRA’s regulations:

(i) Train speed;
(i) Selected direction of motion;

(iii) Time;



(iv) Distance;
(v) Throttle position;

(vi) Applications and operations of the train automatic air brake, including emergency
applications. The system shall record, or provide a means of determining, that a brake
application or release resulted from manipulation of brake controls at the position normally
occupied by the locomotive engineer. In the case of a brake application or release that is
responsive to a command originating from or executed by an on-board computer (e.g.,
electronic braking system controller, locomotive electronic control system, or train control
computer), the system shall record, or provide a means of determining, the involvement of any
such computer;

(vii) Applications and operations of the independent brake, if so equipped;
(viii) Applications and operations of the dynamic brake, if so equipped;

(ix) Cab signal aspect(s), if so equipped and in use;

(x) Emergency brake application(s);

(xi) Wheel slip/slide alarm activation (with a property-specific minimum duration);
(xii} Lead locomotive headlight activation switch on/off;

(xiii) Lead locomotive auxiliary lights activation switch on/off;

(xiv) Horn control handle activation;

(xv) Locomotive number;

(xvi) Locomotive position in consist (lead or trail);

(xvii) Tractive effort;

(xviii) Brakes apply summary train line;

(xix) Brakes released summary train line;

(xx) Cruise control on/off, if so equipped and used; and

(xxi) Safety-critical train control data routed to the locomotive engineer's display with which
the engineer is required to comply, specifically including text messages conveying mandatory
directives and maximum authorized speed. The format, content, and proposed duration for
retention of such data shall be specified in the Product Safety Plan or PTC Safety Plan submitted



for the train control system under subparts H or |, respectively, of part 236 of this chapter,
subject to FRA approval under this paragraph. If it can be calibrated against other data required
by this part, such train control data may, at the election of the railroad, be retained in a
separate certified crashworthy memory module.

In addition, to the FRA mandated information, railroads have requested, and EMD & GE
have provided, additional custom data collection as well. The custom data requests have
resulted in an additional 60-80 channels that are chosen by each railroad and reported on an
event recorder. Even during my career with GE, | was charged with coming up with 24 channels
just for diesel engine data, and the list has only grown over the years. Also, in an effort to
measure and improve reliability the railroads and GE/EMD have greatly expanded the number
of variables recorded in the fault logs and data packs to measure reliability by calculating
measurements like MDBF (Mean Days between Failures) and locomotive availability. These
measurements are even detailed in locomotive purchase and lease agreements.

It is significant that the basic data required under Rule 3501 is captured by the event
recorder. However, Mr. Iden suggests that this data alone is insufficient. lden at 8-10. Mr.
Iden is technically correct. The data, unanalyzed, is not immediately useable. However, the
data becomes far more useful once it is queried. By using “tag points” to determine time spans
to be captured in the analysis, one can setup the event recorder software to gather any subset
of data from the huge amount that is being gathered by the locomotive’s on board computer.
These data are stored in the event recorder downloads, fault logs, data packs and other various
systems in the locomotive’s on-board computer. Messrs. Johnson and Beall have performed
many queries from hundreds of event recorder downloads for a variety of analyses.

The railroads perform many similar analyses. For example, they use such data to compare
the locomotive performance versus contract reliability requirements with the locomotive
manufacturers and to measure and reward all of their engineers for fuel saving actions on their
known routes, comparing each locomotive engineer with each other. Once set up, the Rule
3501 analyses could be gathered automatically.

Mr. Iden also ignores that the railroads can combine the event recorder’s data with other
railroad-collected data if such were needed. For example, the railroads have train event data
that identifies the location of trains almost anywhere along the route of movement —this can
be particularly useful when tracking foreign locomotives or matching up the event recorder
data to actual movements. Likewise, most locomotives include GPS transmitters that are
tracked by the railroad — Mr. Iden’s cleverly notes that some locomotive event recorders do not
track GPS data (Iden at 8), but he ignores that the railroads already track such data through GPS
and other data collection means.



Mr. Iden’s concerns over the ability of the railroads to comply with Rule 3501’s very modest
reporting requirements are also belied by the level of sophistication that the railroads can apply
to locomotive activity tracking when it suits their needs. For example, according to a BNSF data
management consultant, back in 2004 BNSF already had the ability to:

sav[e] money by eliminating the overpayment of taxes in
California. BNSF must pay taxes on new locomotives. The tax is
based on time spent in the state during the first 90 days of
operation. By tracking the movement of each piece of equipment,
BNSF can accurately substantiate sales tax exemption. Previously,
BNSF substantiated exemptions through intensive, manual
processes that only provided estimated results. Tax is assessed at
approximately eight percent of the equipment’s value, so a $1.5
million locomotive costs $120,000 in taxes.®

Surely, the railroads can manage to comply with a reporting requirement that tracks only a few
data points.

Mr. Iden also proposes that a few minor operational issues with event recorders will make it
impossible for the railroads to fully comply with Rule 3501. Iden at 9-10. For example, Mr. Iden
suggests that the reporting might be inaccurate because, for example, a locomotive could be
set to notch 2 but the throttle could be set to “isolate,” which means the locomotive would not
be running. Iden at 10. Besides positing a somewhat absurd example, Mr. Iden ignores that the
event recorder is capturing both train speed and tractive effort. Thus, if the locomotive were
not actually “doing anything” the event recorder data would point this out. Likewise, Mr.lden
notes that the locomotive software that UP uses might shift the operating load to only certain.
locomotives thereby conserving fuel on other locomotives on the consist, but the event
recorder might not differentiate between the locomotives (i.e., it might not show that one
locomotive was idling). Of course, Mr. Iden’s example assumes the train is moving. There is no
need to record that incident in the first place.

In our opinion, Rule 3501 imposes a very modest reporting requirement. Moreover, the
railroads are fully capable of implementing the recording procedures and data reporting
necessary to comply with Rule 3501. Once the reporting capability is put in place, it should be a
simple matter for the railroads to provide the requested data to the District.

Il. Rule 3502

We addressed the specific procedures that are required to comply with Rule 3502 in our
March 28, 2014 verified statement. As we concluded, Rule 3502 is not a burden on railroad

! http//www.teradata.com/case-studies/Burlington-Northern-Santa-Fe-eb3082/?type=cs.



operations, and nothing in the verified statements of Messrs. Riley and Hunt changes our initial
conclusions. We note that Mr. Reistrup has provided a detailed response to Riley and Hunt
(Reistrup Reply at 11-17), and we join in the specifics of his Reply as well as his conclusion that
complying with Rule 3502 is straightforward and not burdensome — particularly because so
many of the locomotives operating in the area are already covered by the safe harbor provision
of Rule 3502 (i.e., they have an AESS system installed).



VERIFICATION

I, Thomas E. Johnson, declare under penalty of perjury, that the foregoing

Statement is true and correct, and that I am qualified and authorized to file this Statement.
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Thomas E. Johnson

Executed on: April 14,2014



VERIFICATION

I, Richard C. Beall, declare under penalty of perjury, that the foregoing

Statement 1s true and correct, and that I am qualified and authorized to file this Statement.
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ichard C. Beall

Executed on: April 14, 2014



CERTIFICATE OF SERVICE

[ ereby certify that on this 14™ day of April, 2014, I served copies of the
forgoing Reply Comments of the South Coast Air Quality Management District on all

known parties of record to this proceeding by first class U.S. Mail, postage prepaid.
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Kelvin J. Dowd








