
 
 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

________________________________________ 
STB Finance Docket No. 35813 

 
 

Fillmore & Western Freight Service, LLC d/b/a Fillmore & Western Railway, Inc., 
Emergency Petition for Declaratory Order 

________________________________________ 
 

 
VERIFIED RESPONSE OF THE VENTURA COUNTY TRANSPORTATION 
COMMISSION TO FILLMORE & WESTERN FREIGHT SERVICE, LLC’S 

EMERGENCY PETITION FOR DECLARATORY ORDER 
________________________________________ 

 
 
 
 
 
 
 
 
 
 
 
 
 
Communications with respect to this pleading should be addressed to: 
 
 Charles A. Spitulnik 

W. Eric Pilsk 
KAPLAN KIRSCH & ROCKWELL LLP 
1001 Connecticut Avenue, NW 
Suite 800 
Washington, D.C.  20036 
(202) 955-5600 
E-mail: cspitulnik@kaplankirsch.com 
E-mail: epilsk@kaplankirsch.com 
 
 
Counsel for the Ventura County Transportation 
Commission 

Dated:  April 11, 2014 
 

         
        
          
         
                               
                              
         235873             
       ENTERED 
Office  of  Proceedings 
   April  14, 2014 
          Part of  
    Public Record 



 
 

TABLE OF CONTENTS 

INTRODUCTION..........................................................................................................................1 

FACTUAL BACKGROUND ........................................................................................................4 

A.  Ownership and Rights to Use the Line ................................................................4 

B.  Operation of the Line.............................................................................................7 

C.  The F&W’s Failure To Maintain and Repair the Line and the 
Subsequent Termination of the Direct Lease, FRDA Lease, and FRDA 
Sublease ...................................................................................................................8 

D.  The F&W’s Use Of The Santa Paula Segment For Freight Operations 
Without Property Rights .....................................................................................10 

E.  Litigation over the Direct Lease and the FRDA Lease/Sublease .....................11 

ARGUMENT ................................................................................................................................12 

A.  The Board Should Exercise Its Discretion and Decline To Initiate A 
Proceeding Because The Issues Raised By The F&W Are State Law 
Lease And Contract Issues That The State Court Should Resolve And 
There Is No Emergency That Warrants Board Intervention ..........................13 

1.  The Board Will Not Institute A Declaratory Order Proceeding 
When There Are Pending State Court Proceedings That Can 
Address The Issues ...................................................................................14 

2.  There Is No Threat Of Irreparable Harm, No Emergency, and 
No “Embargo” of The F&W’s Freight Rights ......................................16 

a.  The F&W Will Not Suffer Irreparable Harm Because 
the State Court Litigation Will Guard Against 
Wrongful Termination of The Direct Lease ..............................16 

b.  There Is No Emergency ...............................................................17 

B.  Even If The Board Elects To Open The Proceeding, The Petition Must 
Be Denied On The Merits ....................................................................................20 

1.  The ICCTA Does Not Preempt Actions To Enforce Leases ................20 

2.  VCTC Has Not Improperly Interfered With the F&W’s 
Interchange With The UPRR .................................................................23 

3.  The F&W’s 2002 Notice of Exemption Does Not Protect The 
F&W From Its Lease Obligations, Including Its Lack Of 



 
 

Property Or Contract Rights To Conduct Freight Operations 
On The Santa Paula Segment .................................................................24 

4.  The F&W Has No Right To A Declaration That “All Orders 
And Instructions Issued By Respondents Are Suspended” .................26 

C.  The Board Lacks The Authority To Enjoin The State Court 
Proceedings ...........................................................................................................27 

CONCLUSION ............................................................................................................................29 
 

 



1 
 

INTRODUCTION 

This case is a lease dispute between the Ventura County Transportation Commission 

(“VCTC”), which owns a 31.73 mile line of railroad in Ventura County, California, known as the 

Santa Paula Branch Line (the “Line”), and the Fillmore & Western Railroad (the “F&W”), which 

leases the entire Line for intrastate passenger excursion and non-freight movie production 

operations, and the eastern portion of the Line for freight service.  The Union Pacific Railroad 

(“UPRR”) retains exclusive freight operating rights on the western portion of the Line.   

This lease dispute is the subject of two lawsuits currently pending in California state 

courts.  The F&W filed one lawsuit in November 2013, which it subsequently withdrew and 

refiled on March 17, 2014, in which it seeks to prevent VCTC from exercising its rights to 

terminate the lease for the entire Line, as well as damages and injunctive relief.  The court has 

already denied the F&W’s request for a preliminary injunction finding that the F&W is not likely 

to succeed on the merits.  The second lawsuit is an unlawful detainer action in which VCTC 

seeks to evict the F&W from a terminated sublease under which the F&W was allowed to 

conduct only intrastate passenger excursion operations on a portion of the Line; no freight or 

interstate passenger operations are at issue in that case.  The F&W has indicated that it will 

vigorously contest that action. 

Apparently seeking to end-run around the state court’s denial of its preliminary 

injunction, and seeing that it is unlikely to prevail in either suit, the F&W has filed an 

Emergency Petition asking the Board to extricate the F&W from the predicament in which it has 

placed itself by enjoining both pending state court actions, including the action the F&W 

renewed just two weeks ago, and enjoining VCTC from enforcing its lease rights against the 

F&W.  The F&W cites very little law to support its claims, and appears to rest its case on the 

general principle that the ICCTA preempts VCTC lease enforcement actions because those 
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actions threaten the F&W’s ability to use the Line.  Unable to cite legal support for its theory, the 

F&W relies on invective, leavened by an incomplete and misleading statement of the facts, in an 

attempt to demonize VCTC and its staff and create the appearance of an emergency justifying 

this Board’s intervention.  No amount of invective, however, can overcome the plain fact that the 

F&W is wrong as a matter of fact and law. 

The crux of the F&W’s claim of emergency is that VCTC has wrongfully imposed an 

“embargo” on the F&W operations.  That is false.  The claim of an “embargo” is based on an 

April 9, 2013, letter instructing the F&W to stop its freight operations on the western portion of 

the Line on which the F&W has no freight operating rights until the F&W secures the 

appropriate interchange agreement with the UPRR, which holds the exclusive freight operating 

rights on that portion of the Line.  The letter has had no real impact on the F&W because the 

F&W conducts virtually no freight operations in general, and the letter simply instructed the 

F&W to limit its occasional, unscheduled freight operations to that portion of the Line for which 

the F&W had lease rights to conduct freight operations.  The letter did not restrict the F&W’s 

excursion and film operations at all.1  Fundamentally, there is nothing improper about instructing 

the F&W to comply with the terms of its lease.  Further, the F&W has the power to resolve the 

issue by simply entering into an interchange agreement with the UPRR or interchanging at the 

lease line, and has had over a year to do so.  The F&W’s unwillingness, or inability, to pursue 

either practical option, however, is not the result of any wrongdoing by VCTC and does not 

warrant emergency action by the Board. 

                                                            
1   Due to the lack of freight traffic on the F&W’s leasehold, VCTC intends to abandon that portion of the Line, and 
seek the adverse discontinuance of the F&W’s operating authority, including the revocation of its Notice of 
Exemption.  VCTC intends to initiate those proceedings as soon as practical following the resolution of the state 
court proceedings in which VCTC seeks confirmation of its right to terminate the F&W’s leases. 
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The F&W also points to the unlawful detainer action, and the imminent threat of eviction 

from that lease, as the basis for an “emergency.”  But that action involves a sublease that only 

allows the F&W to conduct intrastate passenger excursion service on a portion of the Line.  That 

action does not implicate the F&W’s freight operations at all.  The Board has no jurisdiction over 

those intrastate excursion operations and therefore no basis to grant any relief.  Moreover, the 

F&W’s reliance on the unlawful detainer action, and the threat to its intrastate excursion service, 

demonstrates that the F&W is using its nominal freight authority (there are no freight operations 

on the Line) as a pretext to invoke Board jurisdiction to shield the intrastate excursion and movie 

operations from the lease enforcement actions.  That sham use of Board authority is not 

permitted and should be rejected out of hand.  

Nor does the F&W face a risk of irreparable injury.  Despite the termination of the leases, 

the F&W remains in possession of the leaseholds and continues to operate while it litigates its 

claim of wrongful lease termination.  In that litigation, the state court will either rule that VCTC 

improperly terminated the leases, allowing the F&W to remain on the Line, or rule that the 

terminations were valid and that the F&W has no legal right to use the Line.  Either way, 

however, the F&W will not suffer a legally cognizable injury because the state court will 

adjudicate the F&W’s legal right to use the Line. 

As a matter of law, the F&W’s efforts to obtain Board relief fail for the fundamental 

reason that the ICCTA does not preempt lease enforcement actions and the Board has been very 

clear that it does not resolve lease or other contract disputes involving the right to use a rail line.  

The F&W may disagree with VCTC’s position on the leases, but the Board is not the forum to 

resolve that disagreement.  The F&W must rely on the state court process it initiated, and in 

which it is engaged, to vindicate its lease rights.  Even though the F&W has regulatory authority 
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to operate on some of the Line, that authority does not enable the F&W to actually use the Line 

unless the F&W has a valid lease or other property right to use the Line.  Accordingly, the F&W 

can only obtain resolution of the lease dispute that is at the heart of this case in the state court 

proceedings, and not from the Board. 

Fundamentally, the F&W has filed the Petition on false pretenses because there is no 

emergency, no risk of irreparable injury, and no legal issue that the Board can or should address.  

For the reasons set forth in detail below, the Board should decline to institute the declaratory 

proceeding or should simply dismiss the Petition outright.  In the alternative, the Board should 

hold the proceeding in abeyance pending the outcome of the state court proceedings, at which 

time the Board can assess the need for further Board action. 

FACTUAL BACKGROUND 

The Petition is long on adjectives and rhetoric, but short on facts.  Furthermore, those 

facts that the F&W asserts are largely incorrect, incomplete, or misleading.  In order to set the 

record straight, and provide the Board with an accurate factual record on which to base its 

decision, VCTC provides the following verified statement of facts. 

A. Ownership and Rights to Use the Line 

VCTC owns the Santa Paula Branch Line, which extends approximately 31.73 miles 

from MP 403.34 in Montalvo to MP 435.07 at the Ventura County line near Piru (the “Line”).  

VCTC acquired the Line in 1995 from the Southern Pacific Transportation Co.  By local 

convention and as reflected in the leases discussed below, the Line is divided into two portions.  

The western portion of the Line, from MP 403.35 (Montalvo) to MP 414.95 (Santa Paula), is 

referred to as the “Santa Paula Segment.”  The eastern portion of the Line, from MP 414.95 

(Santa Paula) to MP 435.07 (at the Ventura County line near Piru), is referred to as the “Fillmore 
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Segment.”  The tracks at the eastern end of the Line, from MP 431.59 to 435.07, were removed 

many years ago.  

In February 1998, after it acquired the Line, VCTC filed a belated Notice of Exemption.  

The Board published the exemption on March 24, 1998.  Ventura Cnty. Transp. Comm’n – 

Acquisition Exemption – S. Pac. Transp. Co., FD No. 33553 (Service Date Mar. 24, 1998).  

Pursuant to that exemption, VCTC has the common carrier obligation over the entire Line and 

the SP retained the right to continue to provide freight common carrier service over the Santa 

Paula Segment.  The SP’s rights in the Line were subsequently assumed by the UPRR. 

Between 1996 and June 2001, VCTC leased the Line to the F&W, including freight rights 

in the Fillmore Segment.  The SP, succeeded by the UPRR provided freight service on the Santa 

Paula Segment.  VCTC also leased the Fillmore Segment to the City of Fillmore Redevelopment 

Agency (“FRDA”), for tourist/excursion services.  The Fillmore Redevelopment Agency, in turn, 

subleased those limited rights to the F&W.  Ultimately, all three leases were terminated and 

replaced by a new set of leases that are the operative documents to determine the parties’ current 

rights to use the Line. 

On June 6, 2001, VCTC and the FRDA entered into a lease for the Fillmore Segment 

from MP 414.95 to MP 435.07 (the “RDA Lease”).  Under the FRDA Lease, the FRDA was 

permitted to use the Fillmore Segment only for “Public/Tourist Excursion” purposes, including 

dinner trains and similar intrastate passenger services, and for the placement of 

information/direction signs.  The FRDA Lease expressly prohibited the F&W from using the 

Fillmore Segment for any other purpose.  The FRDA Lease was terminable by either party 

without cause upon six months written notice.  A true and correct copy of the FRDA Lease is 

attached as Exhibit 3 to the Declaration of Darren M. Kettle, attached hereto as Exhibit A.   
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On or about June 25, 2001, VCTC and the F&W entered into a new lease for the Line, 

from MP 403.35 to MP 435.07 (the “Direct Lease”).  The Direct Lease gave the F&W specific 

operating rights in specific portions of the Line, as follows: 

Freight Services    MP 414.95 – MP 435.07 (Fillmore Segment) 

Still and Motion Picture Productions MP 405.31 – MP 435.07 (Line) 

Public/Tourist Excursions   MP 403.35 – MP 414.45 (Santa Paula Segment) 

Mail and Express Service   MP 403.35 – MP 435.07 (Line) 

Thus the F&W’s freight operating rights were limited to the Fillmore Segment and 

Public/Tourist Excursion rights were limited to the Santa Paula Segment, where the UPRR 

retained freight rights.  The Direct Lease made the F&W responsible for maintenance of the 

Line, and provided the F&W with an annual “allowance” to underwrite some of those repairs.  A 

fundamental principle of the Direct Lease was that it would be “revenue neutral” to VCTC, such 

that the maintenance allowance would not exceed rent and other lease revenues.  The Direct 

Lease was terminable “for cause” upon six months written notice.  A true and correct copy of the 

Direct Lease is attached as Exhibit 2 to the Declaration of Darren M. Kettle, attached hereto as 

Exhibit A.   

On July 1, 2001, the FRDA entered into a sublease with the F&W under which the F&W 

assumed FRDA’s right to conduct Public/Tourist Excursion operations on the Fillmore Segment 

(the “FRDA Sublease”).  The sublease was also terminable without cause upon six months 

written notice.  A true and correct copy of the FRDA Sublease is attached as Exhibit 4 to the 

Declaration of Darren M. Kettle, attached hereto as Exhibit A.  Subsequently, the FRDA was 

dissolved as a matter of state law and the City of Fillmore stepped into its shoes with respect to 

the FRDA Lease and the FRDA Sublease. 
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On April 3, 2002, the F&W filed a Notice of Exemption “to lease and operate a line of 

railroad owned by [VCTC] between approximately milepost 403.2 at Ventura and milepost 435.1 

at Rancho Camulos, a total distance of approximately 31.9 miles in Ventura County, CA.”  

Fillmore & W. Freight Serv., LLC – Lease and Operation Exemption – Ventura Cnty. Transp. 

Comm’n, FD No. 34173, Slip Op. at 1 (Service Date May 3, 2002).  In a footnote, the F&W 

stated that “[t]he Union Pacific Railroad Company currently provides freight service over a 

portion of the line.  Also, an affiliate to the F&W presently provides excursion passenger service 

and specialized rail related services to the motion picture industry over a portion of the line . . . .”  

Id.  The Board accepted the Notice with the standard warning that “[i]f the verified notice 

contains false or misleading information, the exemption is void ab initio.”  Id. 

Accordingly, from approximately July 1, 2001, until the current controversy, the rights to 

use the Line were allocated as follows: 

Operating Entity Rights to Use the 
Santa Paula Segment 

MP 403.34 – MP 414.95 

Rights to Use the 
Fillmore Segment 

MP 414.95 – MP 435.07 

Union Pacific Freight None 

Fillmore 
Redevelopment 
Agency 

None Excursion/Tourist and Signs 

Fillmore & Western 
Freight Railway 

Excursion/Tourist 

Film Production (from 
MP 405.31) 

Mail/Express 

Excursion/Tourist (FRDA 
Sublease) 

Film Production 

Mail/Express  

Freight  

 

B. Operation of the Line 
Between 2001 and early 2014, there were limited freight operations on the Line.  On the 

Santa Paula Segment, UPRR provided service to International Paper and a handful of other 
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customers, which VCTC believes amounted to an average of three cars per week.  VCTC 

understands, however, that the International Paper facility has closed and that there are no 

customers on the Santa Paula Segment receiving regular service and only occasional traffic, if 

any, is now moving on the Santa Paula Segment. 

On the Fillmore Segment, the F&W conducted virtually no freight operations.  There are 

no existing freight customers on the Fillmore Segment and no regular freight traffic.  Based on 

information from F&W personnel, VCTC understands that the only freight movements on the 

Fillmore Section were movements of wind turbine components from the Santa Paula Segment to 

a roundtable in Fillmore to enable the cars to be turned 180 degrees to facilitate delivery by the 

UPRR to customers not located on the Fillmore Segment. 

The F&W has, however, operated a regular passenger excursion train, including a “dinner 

train” and a variety of themed excursion rides along the Fillmore Branch.  Those excursion 

services operate entirely on the Fillmore Segment in the State of California and do not 

interconnect with any other passenger services and do not provide interstate transportation.  See 

http://www.fwry-blog.com/.  The F&W also provides non-freight rail services to the film 

industry, primarily providing trains as “sets” for movie scenes.  Id. 

C. The F&W’s Failure To Maintain and Repair the Line and the Subsequent 
Termination of the Direct Lease, FRDA Lease, and FRDA Sublease 

By 2010, VCTC became very concerned that the F&W was not meeting its maintenance 

obligations under the Direct Lease.  Part of the concern reflected the fact that portions of the 

Line, including a number of bridges and road crossings, had fallen into serious disrepair.  Part of 

the concern reflected the fact that VCTC had provided the F&W a maintenance allowance to 

make repairs, yet the repairs had not been performed.  Moreover, the maintenance allowance 
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VCTC provided the F&W was in excess of rent and other lease revenues, causing VCTC to 

operate at a loss rather than being revenue neutral. 

VCTC believed that the F&W’s repeated failures to maintain the Line and effect timely 

repairs constituted a breach of the Direct Lease.  VCTC further believed that the maintenance 

allowance had been overpaid and that more funds had been paid to the F&W than the Direct 

Lease required, particularly given the apparent lack of repair and maintenance work being 

performed.  Between approximately 2010 and 2013, VCTC and the F&W engaged in extensive 

discussions and negotiation over these issues.  Despite good faith efforts by VCTC to reach a 

mutually satisfactory arrangement to address maintenance and repair costs, and to assure that the 

F&W completed repairs in a timely manner, the parties were unable to resolve their differences.  

Most importantly, the F&W continued to fail to perform necessary repair and maintenance work 

on the Line, leading to serious safety concerns.  For example, attached as Exhibit 9 to the 

Declaration of Darren M. Kettle, attached hereto as Exhibit A, is a true and correct copy of a 

January 4, 2013, letter from the California Public Utilities Commission alerting VCTC to a 

number of serious maintenance and repair issues on the Line.   

Unable to resolve the maintenance and repair issues, and believing that the F&W was in 

breach of its lease obligations, VCTC took steps to terminate the Direct Lease.  On May 14, 

2013, VCTC set a letter to the F&W providing notice under the Direct Lease that the F&W was 

in breach of the Direct Lease and that VCTC was terminating the Direct Lease effective on 

December 1, 2013.  A true and correct copy of the May 14, 2013, Direct Lease Termination 

Letter is attached as Exhibit 20 to the Declaration of Darren M. Kettle, attached hereto as Exhibit 

A.  VCTC sent a second letter, dated June 4, 2013, providing details for the basis of the 

termination notice and reiterating that the Direct Lease would terminate effective December 1, 



10 
 

2013, a true and correct copy of which is attached as Exhibit 23 to the Declaration of Darren M. 

Kettle, attached hereto as Exhibit A. 

Also on May 14, 2013, VCTC sent a letter to the City of Fillmore, as successor to the 

FRDA, terminating the FRDA Lease for the Fillmore Segment effective December 1, 2013.  A 

true and correct copy of the May 14, 2013, FRDA Sublease Termination Letter is attached as 

Exhibit 21 to the Declaration of Darren M. Kettle, attached hereto as Exhibit A.  The City of 

Fillmore subsequently terminated the FRDA Sublease with the F&W, also effective December 1, 

2013.  A true and correct copy of the May 14, 2013, FRDA Sublease Termination Letter is 

attached as Exhibit 22 to the Declaration of Darren M. Kettle, attached hereto as Exhibit A.   

D. The F&W’s Use Of The Santa Paula Segment For Freight Operations Without 
Property Rights 
In early 2013, VCTC learned that the F&W had used the Santa Paula Segment for 

occasional freight operations.  Specifically, VCTC learned the F&W had made arrangements 

with UPRR Logistics staff in Montalvo to move wind turbine components from a point near 

Montalvo to the turntable in Fillmore and back to the UPRR in Montalvo.  At the time, the F&W 

had no interchange or other agreement with the UPRR, and no lease or contract right with VCTC 

to operate on the Santa Paula Segment.  UPRR staff were, apparently, unaware of the informal, 

local arrangement between the F&W and UPRR Logistics. 

The F&W’s conduct created a serious liability concern for VCTC because the F&W’s 

operation on the Santa Paula Segment was not, apparently, covered by the F&W’s 

indemnification agreement with VCTC and UPRR was in the position of being able to deny 

responsibility for the unauthorized actions of local UPRR Logistics staff.  In order to avoid any 

potential liability, and to assure correct enforcement of the existing leases and operating 

agreements, VCTC sent a letter to the F&W on April 9, 2013, directing the F&W to stop all 
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freight operations on the Santa Paula Segment unless and until it entered into a formal 

interchange agreement or other appropriate lease agreement and obtained all necessary approvals 

from state and federal agencies to operate on the Santa Paula Segment.  A true and correct copy 

of the April 9, 2013, letter is attached as Exhibit 19 to the Declaration of Darren M. Kettle, 

attached hereto as Exhibit A.   

The April 9, 2013, letter made clear that the F&W remained free to conduct freight 

operations on the Fillmore Segment, on which it did have operating rights and authority, and the 

letter did not purport to limit or interfere with the F&W’s ability to conduct freight operations on 

the Fillmore Segment.  Moreover, VCTC offered to work with the F&W and the UPRR to help 

the F&W obtain the necessary interchange agreement.  Indeed, VCTC provided the F&W a letter 

supporting the F&W’s effort to acquire the operating rights on the Santa Paula Segment from the 

UPRR.  To the best of VCTC’s knowledge, however, the F&W has not obtained an interchange 

agreement with the UPRR.   

E. Litigation over the Direct Lease and the FRDA Lease/Sublease 

On November 18, 2013, less than two weeks before the Direct Lease was to terminate 

pursuant to the May 14, 2013 letter, the F&W filed suit in California state court claiming that VCTC 

had breached the Direct Lease by, among other things, wrongfully terminating the Direct Lease and 

wrongfully directing the F&W to stop freight operations on the Santa Paula Segment in the April 9, 

2013, Letter.  Fillmore & W. Ry., Inc. v. Comm’rs of the Ventura Cnty. Transp. Comm’n, Case 

No. 56-2014-00450239 (Ventura Cnty. Super. Ct., filed Nov. 18, 2013).  Subsequently, the F&W 

sought a preliminary injunction to prevent VCTC from taking any action to terminate the Lease 

or enforce the April 9, 2013, letter.  That motion was denied on January 7, 2014.  A true and 

correct copy of the Order denying the Injunction is attached as Exhibit B.   
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While that action was pending, on March 6, 2014, VCTC filed an unlawful detainer 

action to evict the F&W from the FRDA Sublease, which had terminated on December 1, 2013.  

Ventura Cnty. Transp. Comm’n v. Fillmore & W. Ry., Inc., Case No. 56-2014-00449769 

(Ventura Cnty. Super. Ct., filed March 6, 2014) (the “Unlawful Detainer Action”).  A true and 

correct copy of the Unlawful Detainer Action Complaint is attached as Exhibit C.  The F&W has 

indicated that it will contest VCTC’s right to terminate the FRDA Lease and FRDA Sublease.  

No trial date has been set. 

On March 17, 2014, the F&W voluntarily dismissed its November 18, 2013, breach of 

lease suit and filed a new lawsuit repeating the claims from the November 18 action and adding 

an additional defendant, as well as a handful of tort claims.  Fillmore & W. Ry., Inc. v. Comm’rs 

of the Ventura Cnty. Transp. Comm’n, Case No. 56-2014-00450239 (Ventura Cnty. Super. Ct., 

filed March 17, 2014) (the “Second Breach of Contract Action”).  A true and correct copy of the 

Complaint is attached as Exhibit D.  VCTC intends to vigorously defend itself, but has not yet 

filed its formal response.  No trial schedule has been set. 

ARGUMENT 

The F&W’s Petition is based entirely on the consequences of VCTC enforcing the Direct 

Lease, the FRDA Lease, and the FRDA Sublease.  The F&W claims that VCTC improperly 

terminated the leases, improperly changed the repair and maintenance allowance under the 

Direct Lease, improperly limited the F&W’s freight operations to the Fillmore Segment as 

specified in the Direct Lease, and that VCTC Executive Director Darren Kettle acted improperly 

in pursuing those actions.  Even though the F&W’s objections to those actions are currently 

pending in state court litigation in which the F&W is vigorously contesting VCTC’s actions, the 

F&W seeks Board intervention because if VCTC prevails and the leases are terminated, the 
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F&W will no longer have any property right to use the Line, thereby ending the F&W’s 

operations on the Line. 

The fatal flaw with the F&W’s case is that questions of a railroad’s property or contract 

right to use a line are matter of state property and contract law over which the Board does not 

have, and will not exercise, jurisdiction.  The Board relies on the parties, and on courts, to 

resolve disputes about property and contract rights.  Fundamentally, the F&W cannot exercise 

any Board-granted regulatory authority to use the Line unless it also has a property or contract 

right to use the Line, but the Board cannot grant those property or contract rights and cannot 

resolve disputes regarding the existence or extent of those rights.  Although the F&W makes 

some creative arguments, it fails to show that its dispute with VCTC is anything more than a 

lease dispute that must be resolved by the California state court proceedings currently underway.  

Because there is no issue over which the Board can or should exercise jurisdiction, the Board 

should decline to initiate a declaratory proceeding, or it should dismiss the Petition out of hand. 

A. The Board Should Exercise Its Discretion and Decline To Initiate A Proceeding 
Because The Issues Raised By The F&W Are State Law Lease And Contract Issues 
That The State Court Should Resolve And There Is No Emergency That Warrants 
Board Intervention 
The F&W invokes the Board’s authority under 49 U.S.C. § 721(b)(4) to seek emergency 

relief, including injunctive relief, to prevent what the F&W asserts is irreparable injury.  Petition 

at 3.2  The Board has the authority under 49 U.S.C. § 721(b)(4) “to issue an appropriate order” to 

“prevent irreparable harm.”  The Board’s Authority under Section 721 is discretionary, however; 

                                                            
2   Although the F&W has styled its Petition as an Emergency Petition, it does not expressly request preliminary 
relief, including a preliminary injunction.  To the extent the F&W does seek preliminary relief, it has failed to cite, 
much less meet the standards of, the Board’s familiar Holiday Tours test for preliminary relief, and therefore cannot 
obtain an injunction.  BP Amoco Chem. Co. v. Norfolk S. Ry. Co., No. NOR 42093, Slip Op. at 4 (Service Date June 
6, 2005); Seminole Elec. Coop., Inc. v. CSX Transp., Inc., NOR No. 42110, Slip Op. at 4 (Service Date Dec. 22, 
2008) (denying request for injunctive relief and explaining that “some showing of each of the Holiday Tours factors 
is necessary”).  In any event, as detailed below, the Petition fails to demonstrate any risk of irreparable injury or 
likelihood of success on the merits, and fails utterly to even address the other factors, thereby precluding entry of 
preliminary relief. 
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the Board is not compelled to institute a proceeding or provide relief at the request of a 

petitioner.  See Nat’l Solid Wastes Mgmt. Ass’n – Petition for Declaratory Order, FD No. 34776, 

Slip Op. at 4 (Service Date Mar. 10, 2006) (declining to exercise discretion to institute a 

proceeding, noting the Board’s broad discretion in determining whether to issue a declaratory 

order).  In this case, the Board should decline to exercise that discretion for two reasons.  First, 

the Board should defer to the state court because resolution of those cases will either obviate the 

need for Board action or clarify the issues for later Board consideration.  Second, there is no 

emergency or other urgent need for the Board to act while the parties litigate the lease issues in 

state court. 

1. The Board Will Not Institute A Declaratory Order Proceeding When There 
Are Pending State Court Proceedings That Can Address The Issues 

The Board has made clear that it will not, as a rule, institute a declaratory order 

proceeding when there is a pending court proceeding that is capable of addressing the issues 

raised in the petition.  Id. at 4-5 (declining to institute a declaratory order proceeding given 

pending litigation that could address potential preemption issues); Green Mountain RR. Corp. – 

Petition for Declaratory Order, FD No. 34052, Slip Op. at 4 (Service Date May 24, 2002) 

(same).   

The Board’s unwillingness to initiate a proceeding is particularly strong when the 

underlying issue relates to property and contract rights under state law.  Indeed, the Board has 

stated that will not exercise jurisdiction to adjudicate contract and lease disputes because the 

interpretation of agreements to clarify rights in the track “lies within the purview of the courts, 

not with us.”  Delaware-Lackawanna Cnty. RR. Co., Inc. – Operation Exemption – F&L Realty, 

Inc., FD 33905, Slip Op. at 6 (Service Date Oct. 22, 2001).  See also James Riffin – Petition for 

Declaratory Order, FD No. 35245, slip op. at 6 (Service Date Sept. 15, 2009), aff’d, No. 09-
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1277 (D.C. Cir. Nov. 30, 2010) (declining to institute declaratory proceeding stating that 

“[d]isputes over the validity or enforcement of such voluntary contracts raise issues of state law 

best left to state courts.”); Jie Ao and Xin Zhou – Petition for Declaratory Order, FD 35539, Slip 

Op at 7-8 (Service Date June 6, 2012) (declining to consider whether landowner secured a 

prescriptive easement or whether such easement was preempted because “that is the type of 

determination the state court can appropriately address.”). 

The primary basis for F&W’s claims is the contention that VCTC wrongfully terminated 

the Direct Lease and the FRDA Lease/Sublease and wrongfully limited the F&W’s freight 

operations to the Fillmore Segment based on the Direct Lease.  Those issues are pending before 

California state courts, which are the appropriate forum in which to resolve those issues.   

That result does not change just because the F&W argues (incorrectly, as detailed below) 

that VCTC’s lease enforcement actions are preempted.  The Board has made it clear that state 

and federal courts can and should adjudicate issues of preemption in the first instance, 

particularly when the preemption issue is bound up in state law issues.  See Nat’l Solid Wastes 

Mgmt. Ass’n, supra at 14; Green Mountain RR. Corp., supra at 14.  That result is particularly 

appropriate here because the lease issues will be decisive.  If the state courts determine that the 

leases are terminated, the F&W will no longer have any property or contract right to use the 

Line, making moot any remaining issues relating to the F&W’s regulatory authority to use the 

Line.  See Delaware-Lackawanna Cnty. RR. Co., Inc., Slip Op. at 6 (discussing distinction 

between property rights and regulatory authority).  Because the issues raised in the Petition are 

fundamentally questions of state law under leases, the Board should decline to initiate a 

proceeding and let the state court resolve the issues. 
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2. There Is No Threat Of Irreparable Harm, No Emergency, and No 
“Embargo” of The F&W’s Freight Rights 

In an apparent effort to gloss over the predominance of state law lease issues in the case, 

the F&W spends considerable rhetorical energy trying to show that there is an emergency 

warranting immediate Board action.  A brief examination of even the limited facts presented by 

the F&W demonstrates that there is no threat of immediate irreparable injury and no emergency 

warranting any Board action. 

a. The F&W Will Not Suffer Irreparable Harm Because The State 
Court Litigation Will Guard Against Wrongful Termination Of The 
Direct Lease 

The basic premise of the Petition is that the F&W will suffer irreparable harm if its leases 

are terminated and it is evicted from the Line.  This position fails to withstand the slightest 

scrutiny, however.  As detailed above, all of the F&W’s alleged injuries turn on whether VCTC 

properly terminated the leases and appropriately stopped the F&W’s freight operations on the 

Santa Paula Segment based on the Direct Lease.  See Exhibit D at 12-17.  The F&W is 

vigorously contesting VCTC’s attempt to terminate the Direct Lease, and is similarly contesting 

the Unlawful Detainer Action by which VCTC seeks to enforce the FRDA Lease and FRDA 

Sublease.  Supra at 11-12.  If the F&W is successful in those efforts, it will not suffer any 

irreparable harm, and any interim harm could be addressed through damages.  See Ark. Elec. 

Coop. Corp. – Petition for Declaratory Order, FD 35305, Slip Op. at 3 (Service Date Aug. 31, 

2011) (the availability of compensatory damages to address interim harms precludes the need for 

preliminary relief).  If the F&W is not successful in those efforts, it will not suffer a cognizable 

harm because a Court will have determined that its rights to use the Line were legally terminated.  

Either way, the issue will be completely and finally resolved in the pending state court matters, 

proceedings which will protect the F&R from suffering any legally cognizable irreparable harm.   
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b. There Is No Emergency 

Although the Board has no general definition of “emergency” for purposes of emergency 

relief, Board regulations in specific contexts make clear that an emergency is a situation in which 

the provision of rail service is demonstrably impaired by a failure of a railroad to meet its 

common carrier obligation.  See, e.g. 49 C.F.R. § 1146.1 (explaining grounds for relief in service 

emergencies based on the “demonstrated inadequacy in rail carrier service.”); 49 C.F.R. § 1147.1 

(same, to temporary relief).  Based on that common sense understanding of an “emergency,” it is 

clear that no emergency exists here. 

First, the F&W has no freight common carrier obligation on the Santa Paula Segment, so 

the basic premise for the kind of emergency the Board will address is missing.  Further, because 

the lease terminations have not prevented the F&W from conducting any operations under the 

Board’s jurisdiction, the F&W has not been prevented from meeting its freight common carrier 

obligations on any part of the Line. 

Second, the basis of the F&W’s Petition – the April 9, 2013, Letter and the May 14, 

2013, Lease Termination Letters – occurred almost a full year ago.  There is nothing new or 

urgent about those actions that suddenly warrants emergency action by the Board, and the F&W 

fails completely to explain what the immediate emergency is.  Despite its claims of not being 

able to operate on the Santa Paula Segment, the F&W has not presented any evidence of a 

specific demand for service that it has been unable to meet because of the April 9 letter.  Indeed, 

over the past year, despite the ongoing lease disputes and the state court litigation, VCTC has not 

prevented the F&W from conducting any operations under the Direct Lease, including freight 

operations and interchanging with the UPRR at the lease line (MP 414.95), or from conducting 

its tourist/excursion service under the FRDA Sublease.  Nor has VCTC prevented the F&W from 
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securing an interchange agreement with the UPRR for the Santa Paula Segment.  The status quo 

remains largely unchanged; there is simply no emergency. 

Third, there is no impermissible “embargo” of the F&W’s freight operations.  An 

“embargo” is commonly understood as  

a method of controlling traffic movements when, in the judgement 
of the serving railroad, an actual or threatened Physical or 
Operational Impairment, of a temporary nature, warrant 
restrictions against such movements.3 

An embargo is, of course, a permissible safety restriction on the use of a line. 

The F&W alleges that VCTC’s April 9, 2013, letter is an “embargo” that must be struck 

down.  On its face, the April 9 letter is not an embargo because it is not a means of controlling 

traffic because of an “impairment.”  The F&W seems to be using the term “embargo” in a 

pejorative sense to argue that VCTC has improperly interfered with the F&W’s ability to use the 

Santa Paula Segment. 

The obvious and fatal flaw in the F&W’s argument is that the F&W has no right or legal 

ability to use the Santa Paula Segment for freight operations.  Pursuant to the Direct Lease and 

the FRDA Sublease, the F&W may operate freight only on the Fillmore Segment (MP 414.95 – 

MP 435.1).  The UPRR has the exclusive freight rights on the Santa Paula Segment (MP 403.34 

– MP 414.95).  The April 9, 2013, letter simply directed the F&W to stop freight operations on 

the Santa Paula Segment, where it has no right to conduct freight operations, and to limit its 

freight operations to the Fillmore Segment, where it does have freight rights, until it executes an 

interchange agreement with UPRR that adequately protects VCTC from liability.  VCTC further 

offered to assist the F&W in securing that agreement. 

                                                            
3   See https://aarembargo.railinc.com/epdb/showTD1.do?step=viewTD1Circular (accessed April 9, 2014).   
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There is nothing impermissible about limiting the F&W’s freight operations to the 

portion of the Line on which it has the right to conduct freight operations, and nothing about that 

action creates an emergency.  Moreover, the F&W has the ability to cure the so-called 

“emergency” by entering into an interchange agreement with the UPRR – a common commercial 

arrangement in the industry.  The F&W can also avoid the issue entirely by interchanging with 

the UPRR at the lease line.  The F&W’s unwillingness or inability to do so further underscores 

that the F&W is seeking in vain to invoke the Board’s jurisdiction as means to protect the F&W 

from its own agreements and actions. 

Finally, the F&W asserts that the Unlawful Detainer Action threatens imminent harm by 

seeking to evict the F&W from the FRDA Sublease.  Petition at 16-17.  That action also does not 

warrant emergency action by the Board.  The Unlawful Detainer Action relates to the F&W’s 

lease with FRDA to use the Fillmore Segment for intrastate excursion/tourist services; it does not 

relate to the F&W’s Direct Lease with VCTC, which addressed the F&W’s freight rights on the 

Fillmore Segment.  A court ruling in favor of VCTC in the Unlawful Detainer Action will have 

no effect on the F&W’s freight and other operations under the Direct Lease.   

Moreover, the F&W’s intrastate excursion service is not subject to the Board’s 

jurisdiction, and therefore the Board lacks the authority to issue any relief regarding that service.  

See Fun Trains, Inc. – Operation Exemption – Lines of CSX Transp. Inc. and Fla. Dep’t of 

Transp., FD No. 33472, Slip Op. at 2 (Service Date Mar. 5, 1998); Napa Valley Wine Train, Inc. 

– Petition for Declaratory Order, 7 I.C.C.2d 954, 968-69 (1991); Magner-O’Hara Scenic Ry. v. 

I.C.C., 692 F.2d 441, 444-45 (6th Cir. 1982).  Indeed, the F&W’s use of the Unlawful Detainer 

Action regarding its intrastate excursion service as the pretext to claim emergency underscores 

that the F&W is seeking to use its freight operation as a sham to invoke the Board’s jurisdiction 
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to protect the F&W’s intrastate passenger excursion and other rail services beyond the Board’s 

jurisdiction.  It is well established that the Board will not exercise its jurisdiction to protect 

intrastate passenger and other non-freight rail operations.  See The City of Chicago, Ill. – Adverse 

Aban. – Chicago Terminal R.R. in Chicago, ILL., AB 1036, Slip Op. at 4, n.8 (Service Date June 

16, 2010) (citing Kansas City Pub. Serv. Freight Operation − Exemption − Aban. in Jackson 

Cnty., MO, 7 I.C.C.2d 216 (1990) and CSX Corp. and CSX Transp., Inc. − Adverse Aban. 

Application − Canadian Nat’l Ry. and Grand Trunk W. R.R., AB 31 (Sub-No. 38) (Service Date 

Feb. 1, 2002) (the Board will “not allow our jurisdiction to be used to shield a line from the 

legitimate processes of state law where no overriding federal interest exists.”)). 

B. Even If The Board Elects To Open The Proceeding, The Petition Must Be Denied 
On The Merits 
The F&W seeks declaratory relief that (1) VCTC’s alleged “interference” with the 

F&W’s operation is preempted, and (2) VCTC’s alleged “interference with, and purported 

embargo of,” the F&W’s interchange with the UPRR is improper.  To enforce those declarations, 

the F&W seeks to enjoin the pending state court actions and to “suspend” all “orders and 

instructions issued by” VCTC.  Petition at 17-18.  The F&W cites virtually no legal support for 

its claims, and it is clear that there is none. 

1. The ICCTA Does Not Preempt Actions To Enforce Leases 

The F&W attempts to end-run around the Board’s lack of jurisdiction over lease disputes, 

by seeking a declaration that VCTC’s alleged “interference with FWRR’s operation is 

preempted.”  Petition at 17.  As detailed above, and made clear in the Petition, the only 

“interference” alleged by the F&W are VCTC’s attempts to enforce the Direct Lease and the 

FRDA Lease and Sublease.  Lease enforcement actions are not, however, preempted by the 

ICCTA. 
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The ICCTA preempts, in general, state and local government attempts to regulate rail 

transportation through state statutes, local ordinances, and state imposed standards of conduct, 

such as common law claims.  See Joint Petition for Declaratory Order - Boston and Me. Corp. 

and Town of Ayer, Mass., FD No. 33971, Slip Op. at 8-9 (Service Date May 1, 2001).  See also 

Pejepscot Indus. Park v. Me. Cent. R.R., 297 F. Supp. 2d 326, 332 (D. Me. 2003).  The ICCTA 

does not, however, preempt the enforcement of contracts because a contract reflects a voluntary 

set of standards, and a railroad cannot invoke preemption to protect it from the consequences of 

its own agreements.  As the Board has stated: 

Furthermore, a town may seek court enforcement of voluntary 
agreements that the town had entered into with a railroad, 
notwithstanding section 10501(b), because the preemption 
provisions should not be used to shield the carrier from its own 
commitments, and “voluntary agreements must be seen as 
reflecting the carrier’s own determination and admission that the 
agreements would not unreasonably interfere with interstate 
commerce.”  

 
Boston and Me. Corp, Slip Op. at 9 (quoting Township of Woodbridge, NJ v. Consol. Rail Corp., 

Inc., FD No. 42053, Slip Op. at 5 (Service Date Dec. 1, 2000)).  See also PCS Phosphate Co. v. 

Norfolk S. Corp., 559 F.3d 212, 219 (4th Cir. 2009); Pejepscot Indus. Park, 297 F. Supp. 2d at 

332. 

This case illustrates perfectly why the Board reached that conclusion.  All of VCTC’s 

actions at issue here relate to the enforcement of the leases and related voluntary agreements 

entered into by the F&W itself.  The May 14 lease terminations are based on the leases.  

Similarly, the April 9 letter is an attempt to enforce the Direct Lease’s limitation of the F&W’s 

freight rights to the Fillmore Branch by preventing the F&W from operating on tracks where it 
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has no contractual right to operate.4  The F&W’s attempt to declare the enforcement action 

preempted is a transparent attempt to escape the consequences of its own agreement.  Indeed, the 

F&W’s recent assertion of preemption is difficult to accept as genuine given that the F&W itself 

filed the lawsuit regarding the Direct Lease, and did not inform the state court that the case was 

preempted or that it intended to seek a stay from the STB.  The case is not a mere protective suit, 

as the F&W may argue, because the F&W filed the case on the earliest date possible and sought 

initially to enjoin VCTC from enforcing the Direct Lease.  Plainly, the F&W is trying to have it 

both ways by seeking similar relief from two forums, and attempting to use the Board as a forum 

to in effect overrule the state court’s denial of the injunction. 

The F&W suggests that preemption should be broadly construed because if VCTC is 

successful in terminating the leases, the F&W’s rail operations on the Line will cease, thereby 

unreasonably interfering with interstate commerce.  Although it is true that in some 

circumstances the Board will consider the degree to which a state or local law enforcement 

action will interfere with interstate commerce in assessing whether that action is preempted, that 

analysis is inapplicable in the case of enforcing a contract.  As the Board has explained: 

These voluntary agreements must be seen as reflection the carriers 
own determination and admission that the agreements would not 
unreasonably interfere with interstate commerce. 

Township of Woodbridge, NJ v. Consol. Rail Corp., Inc., FD No. 42053, Slip Op. at 5 (Service 

Date Dec. 1, 2000). 

Here, the F&W voluntarily entered into the Direct Lease and FRDA Sublease following 

negotiations.  The F&W accepted all of the benefits of those agreements for many years, and has 

itself sought to enforce the leases against VCTC when it suited the F&W.  But the F&W also 

                                                            
4   As discussed below, infra, 24-25, the F&W’s regulatory authority from the Board to operate on the entire Line is 
permissive, not mandatory.  The Board’s regulatory authorization does not confer a right to operate on tracks where 
the property owner has not given permission to us the tracks, through a lease, contract, or property right. 
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accepted specific obligations under the leases, and agreed that its failure to meet those 

obligations could lead to the termination of the leases and the loss of the F&W’s right to use the 

Line.  By agreeing to enter into the leases and accepting the benefits and responsibilities of the 

leases, the F&W must be understood to have agreed that the terms and conditions of the leases, 

taken as a whole, did not unreasonably interfere with interstate commerce.  The F&W cannot 

now complain that its bargain was unreasonable simply because the F&W is being held to the 

terms of those agreements.  

2. VCTC Has Not Improperly Interfered With the F&W’s Interchange With 
The UPRR 

The F&W argues that the April 9, 2013, letter improperly interferes with the F&W’s 

ability to interchange with the UPRR and is therefore without legal force or effect.  Petition at 

15-16.  The F&W cites no legal authority to support that argument, however, and does not 

identify the legal theory upon which it relies.  As a threshold matter, the F&W has failed to meet 

its burden of proof of any misconduct by VCTC. 

Moreover, as explained above, there is nothing improper about the April 9 letter and it 

does not, in any event, interfere with the F&W’s ability to interchange with the UPRR.  Under 

the April 9 letter, the F&W is free to enter into an interchange agreement with the UPRR to 

allow the F&W to pick up cars on the UPRR-operated Santa Paula Segment.  The F&W is also 

free to interchange with the UPRR at the lease line (MP 414.95) and otherwise conduct freight 

operations on the Fillmore Segment as provided in the Direct Lease.  The only thing the April 9 

letter prohibits is F&W freight operations on the Santa Paula Segment without an appropriate 

interchange agreement.  Because neither the Direct Lease nor any other lease or contract gives 

the F&W the right to conduct freight operations on the Santa Paula Segment, however, the April 
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9 letter is not preventing anything; it simply enforces the express terms of the Direct Lease and 

preserves the legal status quo. 

The F&W does not explain in its Petition why it has been unable to enter into an 

interchange agreement with the UPRR, or why it cannot simply interchange at the lease line.  

VCTC has provided the F&W with a letter supporting the F&W’s efforts to acquire UPRR’s 

operating rights on the Santa Paula Segment, but understands that the UPRR rejected the F&W’s 

proposal.  The F&W fails to show, however, that its inability to obtain an interchange agreement 

with the UPRR was the result of improper conduct by VCTC and not its own inability to meet 

UPRR’s terms and conditions.  Accordingly, the F&W’s attempt to challenge the April 9, 2013, 

letter is without merit. 

3. The F&W’s 2002 Notice of Exemption Does Not Protect The F&W From Its 
Lease Obligations, Including Its Lack Of Property Or Contract Rights To 
Conduct Freight Operations On The Santa Paula Segment  

The F&W seems to argue that its 2002 Notice of Exemption grants the F&W freight 

operating authority over the entire Line, which prevents VCTC from terminating the Direct 

Lease or from enforcing the April 9, 2013, letter.  Petition at 11.5  Fundamentally, the F&W’s 

authority under the Notice of Exemption does not trump the limited legal rights the F&W has 

under the Direct Lease.  As the Board has explained in denying an emergency petition involving 

an apparent conflict between Board authority and contract rights: 

                                                            
5   The F&W also suggests that VCTC is somehow trying to take over the F&W’s operations without the proper 
regulatory authority, and that the F&W cannot be evicted until there is another carrier on the Line.  Petition at 12 & 
15.  The F&W provides no support for this assertion, however, and VCTC states that it has no intention of “taking 
over” the F&W’s operations.  To the contrary, as explained above, VCTC intends to seek the abandonment of the 
Line to remove all freight obligations from the Line due to the lack of traffic in recent years.  Moreover, VCTC does 
have operating authority on the Line pursuant to the 1998 Notice of Exemption and is responsible for meeting the 
common carrier obligations on the Line.  Ventura Cnty Transp. Comm’n – Acquisition Exemption – Southern P. 
Transp. Co., FD No. 33553 (Service Date Mar. 24, 1998).  Even though VCTC itself is not an operating carrier, it 
can exercise its authority, and meet its obligations, through another carrier by contract or other arrangement.  The 
inability of the F&W to exercise its operating authority is no bar to VCTC or another entity obtaining its own 
authority or exercising VCTC’s authority. 
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The question of whether a party (or parties) have regulatory 
authority to operate over a particular segment of track is different 
from the question of whether that party (or parties) have the 
necessary property interest or contractual right under applicable 
agreements to exercise that authority.  In exercising our licensing 
authority, we look to whether the statutory standards are satisfied, 
not to whether the applicant or petitioner will be able to exercise 
the authority sought. 

Delaware-Lackawanna Cnty., Slip Op. at 6.  See also In re Chicago, Milwaukee, St. Paul and 

Pac. R.R. Co., 882 F.2d 1188, 1191 (7th Cir. 1989) (affirming Board’s determination that its 

grant of authority to acquire and operate a line is “merely permissive,” does not require the 

transfer of the line, and does not affect the rights and remedies of the parties to the transaction in 

the event of a dispute).  Board “authorization is permissive, not mandatory, and did not give [an 

entity] a legal property interest in the line.  [A carrier] would have to acquire some suitable legal 

interest that would give [it] the ability to exercise [its] authority. . . .”  James Riffin – Petition for 

Declaratory Order, FD No. 35245, slip op. at 6 (Service Date Sept. 15, 2009), aff’d, No. 09-

1277 (D.C. Cir. Nov. 30, 2010). 

It follows, then, that if a railroad does not have a contract or property right to use a line, it 

cannot make any use of that line even it has regulatory authority.  See Saratoga and North Creek 

Ry., LLC – Operation Exemption – Tahawus Line, FD No. 35631, Slip Op. at 4 (Service Date 

Oct. 11, 2012) (noting that a carrier must have property rights to use a line, in addition to Board 

authority, to begin operations on a line); James Riffin, slip op. at 6, (failure to obtain a cognizable 

possessory interest in a line of railroad rendered him incapable of exercising the authority 

granted to him to acquire and operate the line). 

Here, even if the F&W has regulatory authority to conduct freight operations on the Santa 

Paula Segment, it does not have a property or contract right to do so.  Accordingly, VCTC acted 

correctly in issuing the April 9, 2013, letter to bar the F&W from conducting freight operations 
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on the Santa Paula Segment until it secured the appropriate contract rights.  Similarly, and for the 

reasons explained above, the F&W’s operating authority does not shield it from the termination 

of the Direct Lease under the terms of the Direct Lease itself. 

In addition, it is doubtful that the Notice of Exemption has any legal effect.  The Notice is 

subject to the condition that “if it contains false or misleading information, the exemption is void 

ab initio.”  Fillmore & W. Freight Serv., LLC – Lease and Operation Exemption – Ventura Cnty. 

Transp. Comm’n, FD No. 34173 (Service Date May 3, 2002).  At the time the F&W submitted 

its Notice of Exemption, and at every time since, the F&W has not had any rights to use the 

Montalvo-Santa Paula segment for freight services.  Accordingly, to the extent the Notice of 

Exemption claimed that the F&W had any right to conduct freight operations on the Santa Paula 

Segment, the Notice was false or misleading and is therefore void ab initio.6  See also James 

Riffin d/b/a The N. Cent. R.R. – Acquisition and Operation Exemption – In Baltimore City, MD, 

FD No. 34982, Slip Op. at 3 (Service Date Oct. 9, 2007) (Board prevented use of, and revoked, a 

class exemption to operate on a dormant rail line when there were substantial doubts about an 

entity’s ability to obtain property rights).  Accordingly, the F&W cannot rely on the Notice of 

Exemption to obtain any relief. 

4. The F&W Has No Right To A Declaration That “All Orders And 
Instructions Issued By Respondents Are Suspended” 

The F&W seeks a declaration that “all orders and instructions issued by Respondents are 

suspended.”  Petition at 18.  That is simply too broad and vague to be granted.  As formulated, it 

would apply to every directive issued by VCTC without limitation, including orders on subjects 

over which the Board has no jurisdiction.  The F&W fails to specify which orders and 

instructions violate what laws, and therefore fails to provide the Board with any basis upon 

                                                            
6   As indicated above, VCTC intends to file a formal petition to revoke the Notice of Exemption together with its 
Petition for Adverse Discontinuance and Notice of Abandonment.   
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which to grant this relief.  Moreover, with respect to the “orders and instructions” that the F&W 

has identified – specifically the April 9, 2013, letter and the May 14, 2013, lease termination 

letters – the F&W has failed to show that they are in any way improper or barred by any law 

within the Board’s jurisdiction.  Accordingly, the F&W’s third request for relief must be 

dismissed. 

C. The Board Lacks The Authority To Enjoin The State Court Proceedings  
Finally, the F&W asks the Board to order that “all litigation pending between [VCTC and 

the F&W] is stayed and suspended until the Board can consider the entire matter.”  Petition at 

18.  In effect, the F&W asks the Board to enjoin the Ventura County Superior Court, which is 

not a party, from adjudicating cases currently and validly pending before the court.  Again, the 

F&W fails to cite any support for this extraordinary request, and VCTC is not aware of any. 

“An injunction is an extraordinary remedy and will generally not be granted unless the 

requesting party can show that it faces unredressable actual and imminent harm that would be 

prevented by an injunction.”  Am. Chem. Council, NOR No. 42129, Slip Op. at 4 (Service Date 

May 4, 2012).  It does not appear that the Board has squarely addressed its authority to enjoin a 

state court proceeding.  In Boston and Me. Corp. and Springfield Terminal Ry. Co. – Petition for 

Declaratory Order, FD 35749, Slip Op. at 3 (Service Date Oct. 31, 2013), the Board seemed to 

accept as true the principle that it could not “exercise control over the state court.”  As detailed 

above, however, issues regarding the interpretation and enforcement of leases and contracts are 

in the purview of courts, not the Board.  Supra, 14-15.  Similarly, lease enforcement actions by 

public bodies are not preempted by the ICCTA.  Supra, 20-21.  These decisions further suggest 

that the Board lacks the authority to enjoin a state court lease enforcement proceeding.  At a 

minimum, these decisions demonstrate that the Board has set a high bar for a petitioner to meet 

in order to persuade the Board to enjoin a state court lease enforcement proceeding. 
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More fundamentally, the Board’s jurisdiction and authority is limited to the items 

specified in 49 U.S.C. § 10501.  Section 10501 does not confer jurisdiction over state courts, and 

state courts are not, therefore, subject to the Board’s enforcement authority under 49 U.S.C. 

§ 721 or otherwise.  Neither is it necessary to enjoin the state court proceedings to preserve the 

Board’s jurisdiction because, as discussed above, lease and contract disputes do not fall within 

the Board’s jurisdiction and are best left in the “purview” of state courts.  Indeed, the Board has 

repeatedly confirmed that state courts enjoy concurrent jurisdiction with the Board to address 

questions of preemption, and the Board has stayed its own proceedings to allow the state court to 

adjudicate the response.  Supra at 19-20. 

The F&W’s request for injunction turns all of these principles on their head.  Rather than 

staying a Board proceeding pending resolution of state court proceedings, the F&W asks the 

Board to enjoin the ongoing state court proceedings so that the Board can resolve state law lease, 

contract, and tort claims.  Those are the precise circumstances in which the Board has refused to 

take any action at all, other than declining to institute a declaratory proceeding or dismissing a 

petition.  The F&W has not presented any legal basis or sound policy reason for the Board to 

depart from its precedent and practice and enjoin the pending state court proceedings.  Moreover, 

the F&W takes the extraordinary step of asking the Board to enjoin a lawsuit the F&W itself 

filed just 10 days before filing this action.  If the F&W is serious that that suit should not 

proceed, it should simply dismiss the suit itself.  Instead, its claim here amounts to a “stop me 

before I sue again” argument that has no merit.  Accordingly, the Board should refuse to issue 

the injunction either because it lacks the authority to enjoin a state court lease enforcement action 

or because it would not be a wise exercise of the Board’s discretion. 



CONCLUSION 

For the foregoing reasons, VCTC respectfully requests that the Board decline to institute 

a declaratory proceed or deny the Petition outright. In the alternative, if the Board decides to 

institute a declaratory proceeding, VCTC respectfully requests that the Board hold the 

proceeding in abeyance pending the outcome of the state court proceedings, at which time the 

Board can assess the need for further proceedings. 

Respectfully submitted, 

Dated: April11, 2014 

W. Eric Pilsk 
KAPLAN KIRSCH & ROCKWELL LLP 
1001 Connecticut Avenue, NW 
Suite 800 
Washington, D.C. 20036 
(202) 955-5600 

Counsel for the Ventura County Transportation 
Commission 
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VERI fiCA TIO 

I. Darren M. K~:rtlc . I x.:cu · e Director, Yentlll1l Oo 

verify under penalty of perj ,.ry tha' the fac .. rocn.r.."'\1m the foreg01112 ~ 

Ventura County Transportation Comr.. 1 ·on r Fillmore 

Emergency Petition for Dcdarurory OrJa'· .uc true and oorrec":... fn·rrln--· 

personal knowledge of the facts stated thcrci;- and thnt i am ihnrized \ i!rU'} 

in this Verified Petition for Exemption. 
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CERTIFICATE OF SERVICE 

I hereby certify that I am providing a copy of the VERIFIED RESPONSE OF THE 
VENTURA COUNTY TRANSPORTATION COMMISSION TO FILLMORE & 
WESTERN FREIGHT SERVICE'S EMERGENCY PETITION FOR DECLARATORY 
ORDER upon the following parties of record by email and by overnight delivery, fees prepaid 
and properly addressed: 

Ivan W. Halperin 
Halperin Law Offices 
1007 West 24th Street 
Los Angeles, CA 90007- 1816 
(31 0) 773-3494 

Dated this 11th Day of April, 2014 

Donna M. Standard 
35625 E. Kings Canyon Rd. 
Squaw Valley, CA. 93675 
(559) 338-0111 

W. Eric Pilsk 
Kaplan Kirsch & Rockwell, LLC 

Counsel for the Ventura County Transportation 
Commission 
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 Judge
SUPERIOR COURT OF CALIFORNIA,

TENTATIVE RULINGS

EVENT DATE: EVENT TIME:

VENTURA DIVISION
January   06, 2014

01/07/2014 08:20:00 AM DEPT.: 21

COUNTY OF VENTURA

JUDICIAL OFFICER: Tari Cody

CASE NUM:

CASE CATEGORY:

EVENT TYPE:

CASE TITLE:

CASE TYPE:Civil - Unlimited Breach of Contract/Warranty

56-2013-00444877-CU-BC-VTA

FILLMORE & WESTERN RAILWAY INC VS. VENTURA COUNTY TRANSPORTATION COMMISSION

Order To Show Cause Re Preliminary Injunction 
CAUSAL DOCUMENT/DATE FILED:

stolo

Ruling
Defendant Ventura County Transportation Commission's evidentiary objections to the declarations of David Wilkinson
and Ginger Gherardi as to Objections Nos. 1 through 5, 9, 10, 12, 13, 16 through 21, 25, 26, 28, 29, and 35 through 37
are sustained.

Defendant's remaining Objections are overruled. The court will not consider, however, Plaintiffs' evidence submitted in
its reply.

Plaintiff Fillmore & Western Railroad, Inc.'s request for a preliminary injunction is denied, on the grounds that (a) the only
potential basis for injunctive relief in this action is Plaintiff's claim for specific performance of the subject Agreement
between Plaintiff and Defendant; and (b) Plaintiff fails to demonstrate a reasonable likelihood of prevailing on that claim
due – in large part – to the rulings above on Defendant's Objections to Plaintiff's evidence.

Analysis
Plaintiff seeks a preliminary injunction (i) prohibiting VCTC from taking any actions "facilitating termination" of the June
25, 2001 Agreement between Plaintiff and VCTC; and (ii) requiring Plaintiff to specifically perform under the Agreement.

In ruling on a request for a preliminary injunction, the Court must weigh the requesting party's likelihood of prevailing on
the merits with the respective interim harms to the parties if the injunction is, or is not, granted:

"In deciding whether to issue a preliminary injunction, a court must weigh two 'interrelated' factors: (1) the likelihood that
the moving party will ultimately prevail on the merits and (2) the relative interim harm to the parties from issuance or
nonissuance of the injunction.  [Citation.]...

"The trial court's determination must be guided by a 'mix' of the potential-merit and interim-harm factors; the greater the
plaintiff's showing on one, the less must be shown on the other to support an injunction. [Citation.] Of course, '[t]he
scope of available preliminary relief is necessarily limited by the scope of the relief likely to be obtained at trial on the
merits.' A trial court may not grant a preliminary injunction, regardless of the balance of interim harm, unless there is
some possibility that the plaintiff would ultimately prevail on the merits of the claim.  [Citation.]."
(Butt v. State of California (1992) 4 Cal.4th 668, 677-678.)

In considering whether to grant the requested injunctions, the Court should balance the respective interim harms to
Plaintiffs and Defendants and the probability of Plaintiff's prevailing on the merits:

"In determining whether to issue a preliminary injunction, the trial court considers two related factors: (1) the likelihood
that the plaintiff will prevail on the merits of its case at trial, and (2) the interim harm that the plaintiff is likely to sustain if
the injunction is denied as compared to the harm that the defendant is likely to suffer if the court grants a preliminary
injunction [Citation.] 'The latter factor involves consideration of such things as the inadequacy of other remedies,

TENTATIVE RULINGS
Page: 1



CASE NUMBER:
CASE TITLE: FILLMORE & WESTERN RAILWAY INC VS. VENTURA COUNTY TRANSPORTATION COMMISSION

56-2013-00444877-CU-BC-VTA

the degree of irreparable harm, and the necessity of preserving the status quo.'  [Citation.]"

(14859 Moorpark Homeowner's Ass'n v. VRT Corp. (1998) 63 Cal.App.4th 1396, 1402.)

Plaintiff fails to demonstrate a reasonable likelihood of prevailing on a claim for injunctive relief. (See SB Liberty, LLC v.
Isla Verde Assn., Inc. (2013) 217 Cal. App. 4th 272, 280.) Plaintiff's only claim that even potentially supports a request
for injunctive relief is Plaintiff's claim for specific performance; and Plaintiff fails to demonstrate a reasonable likelihood
that it will prevail on its claim for specific performance.

The basic premise of Plaintiff's request for injunctive relief is that VCTC has breached the Agreement between the
parties by (a) attempting to improperly terminate the Agreement prior to the expiration of the term of the Agreement; and
(b) failing to perform its payment and other obligations under the Agreement. Essentially, Plaintiff is seeking injunctive
relief preventing VCTC from breaching the Agreement and requiring VCTC to perform under the Agreement.

As a result, Plaintiff's 1st Amended Complaint is essentially premised on various alleged breaches of contract by VCTC.
However, breach of contract claims can only provide a basis for injunctive relief where the plaintiff has a right to specific
performance of the contract.  In particular, Code of Civil Procedure §526(b) provides, in pertinent part, that:

"An injunction cannot be granted in the following cases: .... [¶](5) To prevent the breach of a contract the performance of
which would not be specifically enforced, other than a contract in writing for the rendition of personal services from one
to another where the promised service is of a special, unique, unusual, extraordinary, or intellectual character, which
gives it peculiar value, the loss of which cannot be reasonably or adequately compensated in damages in an action at
law, and where the compensation for the personal services is as follows...."

As a result, the viability of Plaintiff's claim for injunctive relief rests entirely on its claim for specific performance of the
Agreement.

The requirements for establishing a right to specific performance are substantial and – due in part to the merits of a
number of VCTC's evidentiary objections to Plaintiff's evidence [and, in particular, the original declaration of Plaintiff's
President David Wilkinson] – Plaintiff fails to demonstrate a reasonable possibility that it will be able to satisfy those
requirements.  More specifically:

In order to be entitled to specific performance, Plaintiff must first make a threshold showing that VCTC breached the
Agreement. In particular, specific performance is merely an alternative remedy for a breach of contract. (5 Witkin, Cal.
Procedure (3d ed. 1985) Pleading, §732, at pp. 180-181.)

Plaintiff must also demonstrate its own performance under the Agreement (or excuse for non-performance), and that it
remains ready, willing, and able to perform under the Agreement. (Ninety Nine Investments v. Overseas Courier
Service (Singapore) Private (2003) 113 Cal. App. 4th 1118, 1126.)

Finally, Plaintiff must show that certain additional requirements for entitlement to specific performance are met:

"To obtain specific performance after a breach of contract, a plaintiff must generally show: '(1) the inadequacy of his
legal remedy; (2) an underlying contract that is both reasonable and supported by adequate consideration; (3) the
existence of a mutuality of remedies; (4) contractual terms which are sufficiently definite to enable the court to know
what it is to enforce; and (5) a substantial similarity of the requested performance to that promised in the contract.
[Citations.]'  A grant or denial of specific performance is reviewed under an abuse of discretion standard."
(Real Estate Analytics, LLC v. Vallas (2008) 160 Cal. App. 4th 463, 472.)

Here, Plaintiff fails to submit sufficient admissible evidence sufficient to establish even a reasonable possibility that
VCTC has breached the Agreement, or Plaintiff has fully performed under the Agreement, or that Plaintiff is ready,
willing, and able to continue performing under the Agreement.

First, Plaintiff fails to submit any admissible evidence that VCTC has breached the Agreement. Plaintiff appears to
contend that VCTC has breached the Agreement by (i) failing to make numerous necessary capital improvements and
repairs to the railroad line; (ii) failing to make sufficient maintenance payments to Plaintiff and deducting claimed

TENTATIVE RULINGS
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overpayments from those payments; and (iii) taking steps to terminate the Agreement without "cause" for doing so.
(See Original Wilkinson Decl., ¶31.) However, Plaintiff fails to submit admissible evidence sufficient to establish the
claimed breaches.

For example, Wilkinson's statements regarding VCTC's failure to pay maintenance fees (id. at ¶¶18 through 21) all
appear to lack foundation and appear to be based largely on hearsay documents, thus, the Court sustained VCTC's
Objectoins Nos. 16 through 19 to these statements.

Similarly, Wilkinson's statement regarding VCTC's failure to make capital improvements in ¶28 of his original Declaration
also lack foundation and contain improper legal/factual conclusions and the Court has sustained VCTC's Objections
Nos. 26 to that statement. More generally, Wilkinson's statements in ¶¶28 and 29 merely indicate the existence of a
dispute as to the parties' respective obligations, and do not show that Plaintiff has any likelihood of prevailing on the
merits of that dispute.

As to whether VCTC has cause for terminating the Agreement, Wilkinson states in conclusory fashion in ¶26 of his
declaration that Plaintiff received no notice of any claim of lack of maintenance prior to VCTC's notice of termination of
the Agreement on June 4, 2013, but fails to rebut VCTC's claim that Plaintiff breached the Agreement by failing to return
overpayments.

Moreover, Wilkinson's general statement in ¶30 of his original Declaration indicating that Plaintiff "has performed all
things to be performed all things to be performed by them under the Agreement or were excused from such performance
by the prior breaches of Defendants" lacks foundation, and the Court sustained VCTC's Objection No. 28 to this
statement.  As a result, Plaintiff fails to establish that it has itself fully performed under the Agreement.

Finally, there is no evidence that Plaintiff continues to be able to perform under the Agreement.

TENTATIVE RULINGS
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Steven T. Mattas (SBN: 154247)
smattas@meyersnave.com
Jenny L. Riggs (SBN: 204417)
j riggs@meyersnave. corn
MEYERS, NAVE, RIBACK, SILVER &WILSON
633 West Fifth Street, Suite 1700
Los Angeles, California 90071
Telephone: (213) 626-2906
Facsimile: (213) 626-0215

~f~:i~ € i~Rt~-
~tlP~F'~~~ ~~i~1~t7'

~"~~..

MAR 0 6 2014

~~cr~,~,~,~~ rs. wt,~~~~r
AXE T I ~~'f` f~~~, "~~S
GO VC"~~6~6~°,.~..°....~. , ~~pc~y

m ~ ~
Attorneys for Plaintiff
VENTURA COUNTY TRANSPORTATION COMMISSION

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF VENTURA

VENTUR.A COiINTY TRANSPORTATION Case No. 56-2014-
00449769-CL-UD-RYA

COMMISSION,
COMPLAINT FOR UNLAWFUL

Plaintiff, DETAINER
[Code of Civil Procedure § 1161(1)]

v.

FILLMORE &WESTERN RAILWAY, INC.,
a California Corporation; and DOES 1-10,
Inclusive,

Defendants.
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COMES NOW Plaintiff Ventura County Transportation Commission (hereinafter,

~~ "VCTC"), and hereby alleges as follows:

~NTRQDUCTION

1. Plaintiff VCTC owns a rail line, the Santa Paula Branch Line, that begins in the

~',~ west in the Montalvo section of Ventura, running east through the City of Santa Paula, continuing

on to the City of Fillmore, and terminating in Rancho Camulos. Defendant Fillmore & ~Jestern

Railway runs tourist and excursion trains on the eastern part of the rail line, between Fillmore and

Santa Paula. Defendant Fillmore &Western Railway's tourist and excursion trains do not run on

the western section of the rail line between Ventura and Santa Paula.

2. With regard to that rail line, VCTC has entered into various leases, each permitting

specific uses on specific portions of the line. At issue here, VGTC entered into a lease that

permitted tourist and excursion trains to run on the eastern portion of the rail line. Now that lease

has terminated, but Defendant Fillmore &Western Railway —the sublessee —has refused to

vacate, and instead continues to run tourist and excursion trains in violation of VCTC's rights.

VCTC therefore seeks to regain its possessory rights with regard to the right to operate tourist and

excursion trains on the eastern segment of the Santa Paula Branch Line.

THE PARTIES

3. Plaintiff Ventura County Transportation Commission (hereinafter, "VCTC") is a

County Transportation Commission established pursuant to the California Public Utilities Code

§ 130050.1, with its principal place of business in Ventura, California.

4. Plaintiff is informed and believes and thereupon alleges that Defendant Fillmore &

Western Railway, Inc., is a California corporation with its principal place of business in Fillmore,

California.

GENERAL ALLEGATIONS

5. On June 6, 2001, VCTC and the City of Fillmore Redevelopment Agency entered

into a lease for the eastern "Fillmore Segment" of the rail line, running ̀`between milepost 414.45

at or near Santa Paula to milepost 435.07 at Rancho Camulos." [Kettle Decl., Ex. 1 (Fillmore

Lease), § 1, p. 2.] Among other things, the lease "permit[ted] Filimore and/or its sublessees to use

1
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the Lease Property for Public/Tourist Excursion purposes." ~Id., Ex. 1, § 2, p. 3.] This Fillmore

Lease could be terminated by either party, without cause, effective upon six months' notice to tie

~ other party. [Id., Ex. 1, § 15(b), p. 14.]

6. On June 25, 2001, VCTC and Defendant Fillmore &Western Railway entered into

~ a direct lease for the entire rail line, but with limitations on the uses of the eastern Fillmore

Segment. [Id., Ex. 2 (Direct Lease) at p. l.J For example, while the Direct Lease permitted

Defendant Fillmore &Western Railway to use nearly the entire line for still and motion picture

productions or for mail and express service, it permitted freight services only on the Fillmore

Segment of the line (from milepost 414.95 to 435.07), and, critical here, permitted public and

tourist excursions only on that western part of the line running from ~lentura to Santa Paula, from

milepost 403.35 to milepost 414.45. [Id., Ex. 2, § 2, p. 3-4.] Thus, this Direct Lease did not

permit Defendant Fillmore &Western Railway to operate tourist and excursion trains between

Filimore and Santa Pauia. That right was instead given to the City of Fillmore Redevelopment

Agency alone pursuant to the June 6, 2001 Fillmore Lease.

7. On July 1, 2001, Defendant Fillmore &Western Railway entered into a sublease

agreement with the City of Fillmore Redevelopment Agency. That Sublease addressed "the use of

a portion of a line of railroad owned by VCTC ... from milepost 414.45 at or near 8th Street in

Santa Paula, California, to milepost 435.07 at or near Rancho Camulos ("Fillmore Segment)."

[Id., Ex. 3 (Fillmore Sublease) at B, p. 1.] The use of the Fillmore Segment was limited to

"Public/Tourist Train Excursion purposes." [Id., Ex. 3, § 3, 6(a), 10(a).] Important here, the

Sublease provided that it could be terminated "without cause, upon six (6) month written notice of

termination." [Id., Ex. 3, § 19(b).]

8. Pursuant to the sublease, Defendant Fillmore &Western Railway ran tourist and

excursion trains between Santa Paula and Fillmore. The direct lease between VCTC and

Defendant Fillmore &Western Railway (not at issue here) did not grant Defendant Fillmore &

Western Railway any right to operate tourist and excursion trains on that segment of the rail line.

2
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9. On Iw1ay 14, 2013, VCTC provided the City Manager of the City of Fillmore (as the

successor agency to the City of Fillmore Redevelopment Agency) with a six month notice of

~ termination "without cause" of the Fillmore Lease, effective I?ecember 1, 2013. [Id., Ex. 4.]

10. On or about May 31, 2013, the City of Fillmore provided Defendant Fillmore &

Western Railway with a six month notice of termination "without cause" of the Fillmore Sublease,

~ with such termination effective December 1, 2013, the same date given by VCTC in its

termination of the Fillmore Lease. [Id., Ex. 5.]

11. As a result, the Sublease was terminated as of December 1, 2013, and pefendant

Fillmore &Western Railway has no contractual right to run tourist or excursion trains between

Fillmore and the City of Santa Paula.

FIRST CAUSE OF ACTIgN FOR UNLAWFUL DETAINER

[Code of Civil Procedure § 1161(1)]

12. Plaintiff incorporates by reference as though fully set forth herein the preceding

paragraphs of this Complaint.

13. Pursuant to a June 6, 2001 lease between VCTC and the City of Fillmore

Redevelopment Agency (now the City of Fillmore as successor agency), VCTC granted Fillmore

the contractual right to operate tourist and excursion trains on an eastern portion of VCTC's rail

line. According to its terms, that Fillmore Lease could be terminated without cause upon six

months' notice. The Fillmore Lease is attached hereto as Exhibit 1 to the concurrently filed

Declaration of Darren Kettle, and is incorporated by reference herein.

14. VCTC gave notice of termination without cause of the Filimore Lease on May 13,

2013, providing for termination of the Fillmore Lease as of December 1, 2013. Notice of

termination is attached hereto as Exhibit 4 to the concurrently filed Declaration of Darren Kettle,

and is incorporated by reference herein.

15. Defendant Fillmore &Western Railway was permitted to operate tourist and

excursion trains between Santa Paula and Fillmore, pursuant to the July 1, 2001 Sublease between

Defendant Fillmore &Western Railway and the City of Fillmore Redevelopment Agency (now

the City of Fillmore as successor agency). Like the Fillmore Lease, the Sublease provided that it

3
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(~ could be terminated without cause upon six months' notice. The Sublease is attached hereto as

Exhibit 3 to the concurrently filed Declaration of Darren Kettle, and is incorporated by reference

herein.

16. The City of Fillmore, as successor agency to the City of Fillmore Redevelopment

Agency, gave notice of termination without cause of the Sublease on May 31, 2013, providing for

~~ termination of the Sublease as of December 1, 2013. Notice of termination is attached hereto as

Exhibit 5 to the concurrently filed Declaration of Darren Kettle, and is incorporated by reference

herein.

2013.

17. As a result, the Fillmore Lease and the Sublease were terminated as of December 1,

18. The June 25, 2001 Direct Lease between VCTC and Defendant Fillmore &

Western Railway does not permit Defendant Fillmore &Western Railway to operate tourist and

excursion trains between Fillmore and Santa Paula. The Direct Lease is attached hereto as Exhibit

2 to the concurrently filed Declaration of Darren Kettle, and is incorporated by reference herein.

19. Despite the December 1, 2013 termination, on information and belief, Defendant

Fillmore &Western Railway continues to operate tourist and excursion trains on the eastern

segment of the Santa Paula Branch Line, between Fillmore and Santa Paula. As of March 5, 2014,

Defendant Fillmore &Western Railway advertised ticket sales for a variety of tourist and

excursion train trips to take place on VCTC's rail line throughout 2014. Defendant Fillmore &

Western Railway's website, www.frwy-blog.com, advertises that tickets may be purchased for

tourist and excursion trains through December 31, 2014.

20. As the owner of the line, VCTC has the right to lease out portions of the line for

specific purposes. Following the termination of the Fillmore Lease and Sublease, the right to

permit or deny permission to operate tourist and excursion trains on the eastern segment of the line

reverted to VCTC. Defendant Fillmore &Western Railway's unauthorized operation of tourist

and excursion trains on that segment of the line interferes with VCTC's rights as owner, and

VCTC therefore requests that its possessory rights be returned to it.

4
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PRAYER FOR RELIEF

WHEREFpRE, Plaintiff prays judgment against Defendants individually and collectively

as follows:

1. For possession of the Santa Paula Branch Line eastern segment, from milepost

414.45 at or near Santa Paula to milepost 435.07 at Rancho Camulos, for Ventura County

Transportation Commission's exclusive use to permit or refuse to permit the operation of tourist

and excursion trains;

2. For an order precluding Defendant Fillmore &Western Railway, Inc. from

operating tourist and excursion trains on the Santa Paula Branch Line eastern segment, from

milepost 414.45 at or near Santa Paula to .milepost 435.07 at Rancho Camulos;

3. For costs of suit, including reasonable attorney's fees pursuant to contract; and

4. For such further relief this Court may deem just and proper.

DATED: March 6, 2014 MEYERS, NAVE, RIBACK, SILVER &WILSON

By:

S ven T. Mattas
J y L. Riggs
Attorneys for Plaintiff

VENTURA COUNTY TRANSPORTATION
COMMISSION
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Y~RIFICATInN

-STATE QF CALIFORNIA, CQUNTY OF VENTUR.~1

I have read the foregoing Complaint for Unlawful Detainer and kr~aw its contents.

I am. the F,xecutive .Director ot_the Ventura County Transportation ~Ori~mission, the
plaintiff in this action, and am atGth<~rized to snake this verification an its behalf. The matters
stafed in the foregoing document are true of illy own knowledge except as to those .matters which

are stated on i~~f~rrilation and belief, and' as to those matters I believe them to be true.

Executed on March 6, 2014, at Ventura, California.

I declare under penalty of perjury under flee laws of the State of C'aliforilia that the
foregoing is true and correct.

Darren ett~e
Print Name of Si~natory

X2246213.7.

Signature
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-- SUMMONS
(CITAC/ON JUDICIAL)

NOTICE TO DEFENDANT:
(AVlSO AL DEMANDADO):

Coinmissinners of the Ventura County Transportation Commission,

~Co~n-hn~~ ov* w-441~a~c~.r+~vr~~ ...

YOU ARE BEING SUED BY PLAINTIFF:
(LO ESTA DEMANDANDO EL DEMANDANTE):

Fillinore &Western Railway, Inc., A California Corporation

FOR COURT USE ONLY
(SOLO PARR USO DE LA CORTE)

v~~iruna
SIIPEHI(7fI G'rIUR"(

~~

MAR 17 2n1~

MICHI~E L U. F'L1~,NET

Executive Utiicer and Cltr'k

SY: _ ~1A

You have been sued. The court may decide against you without your being heard unless you respond within 30 days. Read the information

below.
You have 30 CALENDAR DAYS after this summons and legal papers are served on you to file a written response at this court and have a copy

served on the plaintiff. A letter or phone call will not protect you. Your written response must be in proper legal form if you want the court to hear your

case. There may be a court form that you can use for your response. You can find these court forms and more information at the California Courts

Online Self-Help Center (www.courtinfo.ca.gov/selfhelp), your county law library, or the courthouse nearest you. If you cannot pay the filing fee, ask

the court clerk for a fee waiver form. If you do not file your response on time, you may lose the case by default, and your wages, money, and property

may be taken without further warning from the court.
There are other legal requirements. You may want to call an attorney right away. If you do not know an attorney, you may want to call an attorney

referral service. If you cannot afford an attorney, you may be eligible for free legal services from a nonprofit legal services program. You can locate

these nonprofit groups at the California Legal Services Web site (www.lawhelpcalifornia.org), the California Courts Online Self-Help Center

(www.courtinfo.ca.gov/selfhelp), or by contacting your local court or county bar association. NOTE: The court has a statutory lien for waived fees and

costs on any settlement or arbitration award of $10,000 or more in a civil case. The court's lien must be paid_ before the court will dismiss the case.

lAVISO! Lo han demandado. Si no responde dentro de 30 dias, la come puede decidir en su contra sin escuchar su version. Lea la informacidn a

continuacidn.
Tiene 30 DIAS DE CALENDARIO despues de que le entreguen esta citacidn y papeles legates para presenter una respuesta pox escrito en esta

torte y hater que se entregue una copia a! demandante. Una Carta o una llamada telefdnica no to protegen. Su respuesta pox escnto tiene que estar

en formato legal cor~ecto si desea que procesen su caso en la torte. Es posible que haya un formulario que usted pueda usar pars su. respuesta.

Puede encontrar estos formulanos de la torte y mas informacibn en el Centro de Ayuda de las Cortes de California (www.sucoRe.ca.gov), en la

bib/ioteca de leyes de su condado o en /a torte que le quede mas cerca. Si no puede pagar /a cuota de presentation, pida a/ secretario de /a torte

que le d~ un formulario de exencibn de pago de cuotas. Si no presenfa su respuesta a tiempo, puede perder el caso pox rncumplimiento y la torte le

podra guitar su sueldo, dinero y bienes sin mas advertencra.
Hay otros requisitos legates. Es recomendable que !lame a un abogado inmediatamente. Si no conoce a un abogado, puede llamar a un servicio de

remisibn a abogados. Si no puede pagar a un abogado, es posible que cumpla con los requisitos para obfener servicios legates gratuitos de un
programa de servicios legates sin fines de lucro. Puede encontrar estos grupos sin fines de lucro en el sitio web de California Legal Services,
(www.lawhelpcalifornia.org), en e/ Centro de Ayuda de las Cortes de California, (www.sucorte.ca.gov) o poniendose en contacto con la torte o el
colegio de abogados locales. AVISO: Por ley, la torte tiene derecho a reclamar las cuotas y los costos exentos pox imponer un gravamen sobre
cualquier recuperacibn de $10,000 o mas de valor recibida mediante un acuerdo o una concesi6n de arbitraje en un caso de derecho civil. Tiene que
pagar el gravamen de la torte antes de que la torte pueda desechar el caso.

The name and address of the court is:
(EI Hombre y direccibn de la torte es): Supei'i0C Court, County of Ventura

800 S. Victoria Ave.
Ventura, CA. 93009

CASE NUMBER:
(Numero del Caso):

56-2014-C 0450239-C U-
BC-VTA

The name, address, and telephone number of plaintiff's attorney, or ptairrtiff ~roithoat an attome~, is;
(EI Hombre, la direction y el nirmero de telefono del abogado del demandante, o del demandante que no tiene abogado, es):

Donna M. Standard, Esq. SBN 225297, 35625 E. Kings Canyon Rd., Squaw Valley, CA. 93675 559-338-OI 11

°ATE: MAR 1 7 z014 ~Aiehael D. Planet Clerk, by w ~xa~~~~ ,Deputy
(Fecha) (Secretario) (Adjunto)

(For proof of service of Phis summons, use Proof of Service of Summons (form POS-070).)
(Para prueba de entrega de esta citatidn use el formulario Proof of Service of Summons, (POS-090J).

NOTICE TO THE PERSON SERVED: You are served
1. 0 as an individual defendant.
2. ~ as the person sued under the fictitious name of (specify):

Form Adopted for Mandatory Use
Judicial Council of California
SUM-100 [Rev. July 1. 2009]

3, 0 on behalf of (specify):

under: ~ CCP 416.10 (corporation) 0 CCP 416.60 (minor)
[~ CCP 416.20 (defunct corporation) ~ CCP 416.70 (conservatee)

CCP 416.40 (association or partnership) 0 CCP 416.90 (authorized person)

0 other (specify):

4• ~ by personal delivery on (date):
Page 1 of 1

SUMMONS Code of Civil Procetlure §§ 472.20.465
www. courtin(o.ca.gov
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DONNA M. STANDARD, ESQ.

35625 E. Kings Canyon Rd.

Squaw Va11ey, CA. 93675

(559) 338-0111 Telephone

(559) 338-1130 Facsimile

E-Mail: ds2758,~a,aol.com

SBN 225297

IVAN ~V. HALPERIN, ESQ.

1007 West Twenty-Fourth Sfreet

Los Angeles, A. 90007-1816

(310) 773-3494 Telephone

{310} 861-8619 Facsimile

E-Mail: iwhalperin@halperin.com

SBN 52450

VENTUFt,4
SUPERIOR COURT

~~~~~

MAR 17 2014

MICHAEL D. PLANET
Executive Officer and Clerk

BY: , Doputy

~. ,~kuns

Attorneys for Plaintiff, FILLMORE &WESTERN RAII,ROAD, INC.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF VENTURA

FILLMORE &WESTERN RAILRQAD, INC. )

A California Corporation )

Plaintiff, }

vs. )

COMMISSIONERS OF THE VENTURA COUNTY)

TRANSPORTATION COMMISSION, a public }

Sector transportation planning body created by the )

Legislature; DARKEN KETTLE, Individually and )

as Executive Director of VENTURA COUNTY )

TRANSPORTATION COMMISSION; and DOES )

1-100 )

Defendants )

56-'1.014-00450239-C U-6 C-VTA

CASE NO.

COMPLAINT FOR BREACH OF
CONTRACT; BREACH OF

IMPLIED GOOD FAITH ANI~

FAIR DEALING; INTEFERENCE

W/PROSPECTIVE ECONOMIC
ADVANTAGE, INTEFERENCE

W/CONTRACTUAL RELATIONS

SPECIFIC PERFORMANCE;

DEFAMATION
DECLARATORY RELIEF
INJUNCTNE RELIEF

JURY TRIAL REQUESTED

Plaintiff, FILLMORE AND WESTERN RAILROAD, IlvC. hereby alleges against

Defendants as follows:

Complaint for Breach of Contract, etc.



SUPERIOR COURT OF CALIFORNIA
COUNTY OF VENTURA

S00 South Victoria Avenue

Ventura , CA 93009
(805) 654-2609

W W W. VENTURA.000RTS.CA.GOV

NOTICE OF CASE ASSIGNMENT AND MANDATORY APPEARANCE

Case Number: 56-2014-00450239-CU-BC-VTA

Your case has been assigned for all purposes to the judicial officer indicated below.

A copy of this Notice of Case Assignment and Mandatory Appearance shall be served by the filing party on ail

named Defendants/Respondents with the Complaint or Petition, and with any Cross-Complaint or Complaint in

Intervention that names a new party to the underlying action.

ASSIGNED JUDICIAL OFFICER COURT LOCATION DEPT/ROOM

Hon. Rebecca Susan Rile Ventura 40

HEARING MANDATORY APPEARANCE CMC/Order to Show Cause Re Sanctions
/Dismissal

for Failure to File Proof of Service/Default

EVENT DATE EVENT TIME EVENT DEPT/ROOM

08/15/2014 08:15 AM 226

SCHEDULING INFORMATION

Judicial Scheduling Information

AT THE ABOVE HEARING IS MANDATORY.
Each party must file a Case Management Statement no later than 15 calendar days prior to the hearing and
serve it on all parties. If your Case Management Statement is untimely, it may NOT be considered by the court
(CRC 3.725).
If proof of service and/or request for entry of default have not been filed: At the above hearing you are ordered
to show cause why you should not be compelled to pay sanctions and/or why your case should not be dismissed
(CCP 177.5, Local Rule 3.17).

Advance Jury Fee Requirement
At least one party demanding a jury trial on each side of a civil case must pay anon-refundable jury fee of $150.
The non-refundable jury fee must be paid timely pursuant to Code of Civil Procedure section 631.

Noticed Motions/Ex Parte Matters

To set an ex pane hearing, contact the judicial secretary in the assigned department. Contact the clerk's office
to reserve a date for a law and motion matter.

Telephonic Appearance
Telephonic appearance at the Case Management Conference is permitted pursuant to CRC 3.670. In addition,
see Local Rule 7.01 regarding notice to the teleconference provider. The court, through the teleconference
provider, will contact all parties and counsel prior to the hearing.

Date: 03/17/2014 By

Clerk of the Court,

~~'~
Monika Akuna, Clerk

VEN-FNR082 -

NOTICE OF CASE ASSIGNMENT AND MANDATORY APPEARANCE
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VENUE

1. Venue is appropriate in Ventura County, in that the real property it concerns is

located in this judicial district (CCP 392), the cause of action arose in Ventura. County (CCP

393), at least one of the Defendants resides in Ventura County (CCP 395) and the Agreement

provides for venue in the County of Ventura. {E~ibit #7 attached hereto and referred to herein

below, Paragraph 24 {~(6)).

PARTIES

2. Plaintiff, FILLMORE AND WESTERN RAILROAD, INC., (hereinafter referred

to as "Plaintiff"} at all times herein mentioned was, a corporation organized and ea~isting under

and by virtue of the laws of the State of California, and qualified to do business and doing

business in Ventura County, State of California, with its principal office located in Fillmore,

California and is thereby entitled to invoke the jurisdiction of this court.

3. Plaintiff is informed and believes and thereon alleges that at all times mentioned

herein, COMMISSIONERS OF THE ~~I~IUTURA COUNTY TRANSPORTATION

COMMISSION {hereinafter referred to as "VCTC") was and is a public sector transportation

planning body for Ventura County, California, State of California, duly organized and created by

state legislation in 1988 and is thereby subject to the jurisdiction of this court.

4. Plaintiff is informed and believes and thereon alleges that at all times mentioned

herein, DARKEN KETTLE, an individual, and the Executive Director for the ti~I~~TTLTRA

COUNTY TRANSPORTATION COMMISSION, is a resident of Ventura County California.

5. The true names and capacities, whether individual, corporate, associate, or

otherwise, of Defendants sued herein as Does 1 through 100, inclusive, are unknown to Plaintiff

who therefore sue said Defendants by such fictitious names. Plaintiff prays leave to amend this

Complaint to assert the true names and capacities of said Defendants when ascertained. Plaintiff

Complaint for Breach of Contract, etc.
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is informed and believes and thereupon allege that each of the fictitiously named Defendants are

responsible in some manner for the occurrences herein alleged, and that Plaintiffs' losses as

herein alleged were legally caused by actions of Defendants.

6. Plaintiff is informed and believes and thereon alleges that all of the Defendants

and each of them named herein are and were individually and collectively in some manner

responsible for the events and happenings alleged herein, contractually and proximately caused

damages to Plaintiff as a result thereof as alleged herein.

7. Plaintiffs have complied with the claims statute requirements pursuant to Govt.

Code 800 seq. and 900 et seq. A letter dated October 8, 2013 was sent to VCTC regarding the

claims against the Defendants. (See attached E~ibit #l, attached hereto az~d incorporated herein

by reference as though fully set forth. No rejection notice was received from VCTC.

PRELIMINARY ALLEGATIONS

8. The Santa Paula Branch Line raikaad, (hereinafter referred to as "SPBL"), was

initially constructed and operated by Southern Pacific Raikoad (hereinafter referred to as "SP")

for numerous years and ultimately sold pvrtians of the line to the City of Fillmore

Redevelopment Agency, the City of Santa. Paula and the City of Ventura and ultimately, based

on a series of agreements, additional agencies joined the City of Fillmore and the

Agency of the City of Fillmore in the full acquisition of the "SPBL". These agencies included;

I, the Ventura County Transportation Commission ("Defendants"}, the County of Ventura, The

City of Ventura, The City of Santa. Paula and its Redevelopment Agency, and the City of

f Fillmore and its Redevelopment Agency.

9. The policies, procedures and management for the line were laid out in the Santa.

Paula Branch Line Master Plan of 1996 adopted by the Defendant "VCTC". (See attached

E~ibit #Z, attached hereto and incorporated herein by reference as though fully set forth). 2. In

Complaint for Breach of Contract, etc.
z



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

addition, the operations and maintenance on the line aze controlled by the regulatory shuctures

the Federal Railroad Administration (hereinafter referred to as "FRA"}, the U.S. Department o
f

Trans~rtation, Surface Transportaric~n Board (hereinafter referred to as "STB"), and the

California Public Utilities Commission (hereinafter referred to as "CPUC").

10. The p~arcl~ase of the line was achieved via a Memorandum of Understanding

(hereinafter referred to as "MOIJ") between the above-stated agencies and the branch line

purchase was completed. (See E~chibit #3 attached hereto and incorporated herein by reference

as though fully set forth).

12. In November 14, 1996, FWRY began operating a tourist railroad on the "SPBL"

that runs from the Montalvo area. of Ventura County, at milepost 405.31 through milepost 
435.0

{out to the Piru area), which is owned by Defendants, pursuant to the "MOIJ". The raikoad li

also encompasses the "Filimore Segment" of the line, which runs from milepost 414.15 to

milepost 435.067, which had also been leased to the CITY OF FILLMORE

REDEVELOPMENT AGENCY (hereinafter referred to as "FRDA"} by SOUTHERN PACIFIC

RAILROAD and prior to Defendant VCTC taking title and after act~~uisition by Defendant

VCTC.

12. Plaintiff's operation was initially based upon a written sub-lease agreement with

the "FRDA" and Plaintiff dated November 19, 1996, (a copy is attached as E~ibit #4 attached

hereto and incorporated herein by reference as though fully set forth), as well as an agreement

made directly with Defendants dated Agril 2, 1999. (A copy is attached as Exhibit #5, attached

hereto and incorporated herein by reference as though fully set forth).

13. Prior to the direct lease of 2001 with Defendants, Plaintiffs had also entered into

an agreement with Defendant VCTC known as the "Interim Maintenance Agreement", dated

November 14, 199'7, which provided for payment to Plaintiff for work performed upon the track,

Complaint for Breach of Contract, etc.
a
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signal and track support structures, and inspections and maintenance services on the branch line.

(See attached Exhibit #6, attached hereto and incorporated herein by reference as though fully

forth).

14. Thereafter, the agreements were amended and replaced with lease agreements;

one dated June 25, 2001 between Plaintiff and Defendant VCTC and one dated July 1, 2001

between Defendant VCTC and "FRDA". The agreement between Plaintiff and Defendant

VCTC was a direct written lease for the use of the Santa Paula Branch Line between milepost

405.3 i and 435.07 (hereinafter refereed to as the "Direct Lease") and is the Agreement presently

in effect between Plaintiff and Defendants, subject to two amendments. The effective date of

this Agreement was July 1, 2001. The term for this Agreement is twenty (20) years, expiring

June 30, 2021, which is only terminable "with cause" upon a s~ (6} months writxen notice of

termination. (Paragraph #15{b)). (See E~iibit #7 attached hereto and incorporated herein by

reference as though fiilly set forth). When these contracts were renewed in 2001 the rates being

paid to the FV~TRY were updated to reflect changes in the costs of doing business. These new

rates resulted from negotiation between the parties, were fii11y documented, and signed by each

of the parties.

15. The other agreement was executed on or about June 6, 2001, between Defendant

VCTC and "FRDA" also amending their written lease agreement (hereinafter referred to as

"Fillmore Lease") for ease of the railroad line owned by Defendants from milepost 414.45 to

milepost 435.07. The effective date of this agreement is also July 1, 2001. 'The term for this

"Agreement is twenty (20) yeaxs, expiring June 30, 2021, which is terminable "without cause"

upon s~ (6) months written notice of termination. (A copy is attached as Exhibit #8 attached

hereto and incorporated herein by reference as though fully set forth).

Complaint for Breach of Con~Cract, etc.
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16. On 3uiy 1, 2001, Plaintiff and "FRDA" amended their prior written lease

agreement and this new agreement became effective July 1, 2001 (hereinafter referred to as

"Sub-Lease") for use of the Filimore Segment of the line from milepost 414.45 to milepost

435.07. The term for this Agreement is also twenty (20) years, expiring 3une 30, 2021, which is

terminable "without cause" upon six (6) months written notice of termination. (See Exhibit #9

attached hereto and incorporated herein by reference as though fully set forth). This agreement

replaced the prior 1996 agreement which began operations on the "SPBL" for "FWRY" with

"FRDA". The direct lease between Defendants and Plaintiff provides for use of the same

portions of the line as the Sub-Lease with "FRDA" far specific uses.

17. Additionally, Plaintiff entered into agreements with "FRDA" for lease of other

property adjacent to the branch line for use and operation of the railroad. (See E~iibit #10

attached hereto and incorporated herein by reference as though fiilly set forth).

18. Plaintiff FWRY contends the agreements were based on the expectations of the

parties that the contracts acted as a whole, and was a "Memorandum of Understanding" with the

further expectation both contracts would be performed to their full term, the year ZQ21 by all

parties. Defendant FWRY relied upon those expectations when FWRY entered into the

agreements with VCTC and FRDA. Further, the direct lease also provided for use of the SPBL

by FWRY, for Public/Tourist Train Excursion purposes. It was always the understanding

between tl~e parties that FWRY operated their Public/Tourist Train Excursions on the "Fillmore

j Segment" of the SPBL since the inception of the agreements. Defendant FWRY contends any

~ restriction of use contained in the direct lease was only due to the lease that e~sted with FRDA

and its predecessor in interest SOUTHERN PACIFIC at the time of acquisition by VCTC. Once

f that lease was terminated by VCTC Defendant FWRY would have sole use of the entire line,

Complaint for Breach of Contract, etc.
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which should be without restriction as there are no reservations contained in the ag
reements

regarding that issue.

19. I?uring the course of the agreements, the Executive Director of the VCTC at the

time, Ginger Gherardi, asked that FWRY apply to the Surface Transportatio
n Board ("STB"}—

the successor to the Interstate Commerce Co~unission ("ICC")---for authority t
o haul freight on

the branch line. FWRY made the requested application and received the authority 
in 2002.

20. The parties established a modus vivendi governing their relations and the

agreements were amended to reflect updated costs of doing business. The reviews 
created

amendments to the agreements in 2004 and 2007. In each case the amendments we
re fully

negotiated between the parties and executed by the parties. In 2007 Ms. Gher
ardi retired and Mr.

Darren Kettle, the current Executive Director of the VCTC was appointed.

21. Pursuant to the Agreements anci at the instance and request of Defendant VCTC,

Plaintiff became a duly licensed Class 3 common carrier railroad pursuant to the 
Apri125, 2002

decision of the U.S. Deparkment of Transportation, Surface Transportation Board, 
successor

agency to the Interstate Commerce Commission in Finance Docket No. 34173 azid
 is the

responsible entity for rail operations on the "SPBL" including railroad dispatch
ing and actual

freight rail movements. Defendant, VCTC has not filed or served an STB ac
tion as of the date

filing this Complaint. Defendant is capable of accepting freight shipments as may 
be

interchanged to it and it authorized to do so pursuant to the agreements outli
ned above, however,

Plaintiff has been prevented from accepting freight because of an embargo placed o
n the line by

DA►~ZREN KETTLE, Executive Director of Ventura County Transportation.

22. Plaintiff has been and still is the designated railroad Operator on the "SPBL" by

virtue of the Agreement with the owners and lessors of the various leases and suble
ases

discussed above. Plaintiff has been authorized to accept freight, and operate tou
rist trains and

Complaint for Breach of Contxact, etc.
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dinner trains on the entire line since 1996 under these Agreements. Freight railroad operations

are subject to the necessary Federal regulatory approval of the U.S. Department of

Transportation, Surface Trans~rtation Board ("STB"). Further, the cowman carrier obligation

j placed upon the common carrier registered operator on the line with the STB does not terminate

Plaintiff's operating rights as a common carrier railroad for the operations on the line until there

has been an approval of a subsequent common carrier railroad capable of assuming operations

and rail service to all customers as authorized by the "STB", which has not occurred,

Cancellation of a contract to operate without subsequent approval by the STB for said

replacement creates irreparable harm to Plaintiff.

23. Further, the Direct Lease, at Paragraph 4 (b)(Z), provides for payment of a

maintenance allowance to Plaintiff from Defendants in the "lesser amount of (hie Hundred

Seventy Thousand Dollars ($ i 70,000.40) or the total of its grade crossing signal maintenance

and the annual income derived, from Defendants from its property leases at the time of the

Effective Date o. f'this Agreement, excepting revenues derived by Defendants from Fillmore &

Western through this Agreement." This paragraph was amended twice thereafter, changing the

annual maintenance amount. The first amendment occurred on or about May 10, 2004,

providing for an increase of the annual maintenance allowance to Two Hundred and Sixty Four

Thousand ($264,000.00) annually (see attached E~ibit #11, attached hereto and incorporated

herein by reference as though fully set forth). The second amendment occurred on September

14, 2007 providing for an increase of the annual maintenance allowance to Three Hundred and

Twelve Thousand Dollars {$312,000.00), to commence in the 2007/2008 fiscal year. (See

~'' attached E~ibit #12, attached hereto and incorporated herein by reference as though fully set

forth).

Complaint for Breach of Contract, etc.
Q



2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

24. On or about October 14, 2010, Defendants informed Plaintiff, without negotiation ~

or discussion, there would be an adjustment to the monthly maintenance allowance to Plaintiff

based upon the lesser amount of the total of its grade crossing signal maintenance funds and the

annual income derived from Defendants from its property leases, but provided no documentation ~,

to support this reduction. (See attached E~ibit #13, attached hereto and incarparated herein by

reference as though f~,illy set forth). Defendant VCTC, by and through its Executive Director,

KETTLE, reduced the maintenance allowance contained in Amendment #2 to the Direct Lease.

Plaintiff protested and this adjustment has been disputed by Plaintiff since before October 14,

2010. In addition, Defendant, VCTC and KET'T'LE informed Plaintiff of an alleged

overpayment of maintenance funds and made demand of FWRY for gaymen~ Defendant

KETTLE also publicly exclaimed falsely that FWRY had received a "gift of public funds".

Plaintiffprotested and denied any overpayment occurred and further denied FWRY received "a

gift of public funds". Defendant, thereafter deducted payments from the maintenance allowance

for this alleged overpayment. Plaintiff contends no overpayment occu~xed and Plaintiff was paid

only some of the amounts required under the Agreements by VCTC.

25. In subsequent statements, Defendant KETTLE also exclaimed falsely Plaintiff

was being subsidized by VCTC, instead of stating the truth, that the funds expended by VCTC

were based on contractual obligations that ha.d been negotiated in good faith at the time of the

contract, and acted upon by the parties since inception, which VCTC has failed to perform when

they deducted any amount from the maintenance allowance due FWR~, among other things.

26. Plaintiff's annual maintenance allowance did not exceed the total of its grade

crossing, signal maintenance funds and the annual income derived from its properly leases

(hereinafter referred to as "Rail Funds"}, at the time of uthe Effective Date" of the Agreement

contended by VCTC and KETTLE. An intentional and/or negligent misrepresentation of the

Complaint for Breach of Conlxact, etc.
a
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terms of the agreement by Defendant KETTLE is causing the dispute regarding the overpayment

because Defendant KETTLE is applying each years' "Rail Funds" to the year in question, rather

than using the total of the "Rail Funds" in the year of the effect on the date of the agreement or

its amendments.

27. Defendants are not using the "Rail Funds" received on the effective date of the

agreement as the base amount to determine the maintenance fee, as had been the practice and

agreement of the parties. For instance, the "Rail Funds" received in FY 2004/2005 was

$291,21Q.14 (which would have been the "ef1`ective date of the agreement" pursuant to the

Amendment #l, dated May 10, 2004, included herein as E~ibit #11). The base maintenance

allowance for that fiscal year would be $264,000.00, which is the lesser of the two amounts.

$264,000.00 was an appropriate payment for that period based on the information provided to

date.

28. There was no overpayment. Rlhen the true "effective date" of the Agreement is

used to determine the amount of maintenance due Plaintiff in the manner it had been, up until

present Executive Director changed the practices of the parties, there is an underpayment of

funds by VCTC to FWRY. This was simply an attempt to unilaterally change the terms of the

Agreements by Defendant VCTC and/or KETTLE without the consent of F0i7RY.

29. Defendant VCTC failed to perform its obligations under the Direct Lease by

failing to pay maintenance fees due Plaintiff by Defendant VCTC as well as deducted over

$17,000.00 per month from the maintenance fee due Plaintiff under the Agreement, based on a

false claim of an overpayment by VCTC and KETTLE. Defendant VCTC is actually in arrears

on the payment of the maintenance allowance to Plaintiff in the amount in excess of

$300,000.00, which has caused a financial haxdship for Plaintiff. Plaintiff has been required to

terminate numerous employees as a result and the raikoad is having to pay for all maintenance

Complaint far Breach of Conh~act, etc.
in
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costs necessary to its regulatory obligations, without any contribution toward the SPBL, contrary

to the agreements between the parties and has lost substantial income as a result of Defendants

conduct.

30. Qn or about May 14, 2013, Plaintiff received a letter from Defendants terminating

the Direct Lease for use of the line, without any cause stated for its termination, even though the

Direct Lease required cause for termination (See Paragraph #15 (b) of the Agreement). (See

attached E~ibit #15, attached hereto and incorporated herein by reference as though fully set

forth).

31. Plaintiff was also noted of a claim of termination of the Sub-Lease by the City

of Filimore, rather than the City of Fillnaore Redevelopment Agency to terminate the Sub-Lease

FWRY had with the FRDA.

32, Before entering into the agreements and for years thereafter, Plaintiff relied upon

all of the Agreements and made acquisitions and substantial investments into property based

upon the reasonable belief he haci the right to operate on the entire rail line until 2021.

33. VCTC and KETTLE has conducted, or allowed to be conducted, a campaign

against FWRY to interfere with its prospective economic advantage, as well as its contractual

relationships and have made false statements with the intent to force its closing, causing

irreparable harm to the reputation of Plaintiff.

34. Defendant VCTC and KETTLE have interfered with the prospective economic

advantage of FWRY in many respects. The false public comments made by Defendant,

DARKEN KETTLE, caused damage to Plaintiffs business reputation in the community and has

greatly damaged Plaintiffs, in an amount to be determined, as well as the various reasons given

far actions taken by VCTC against FWRY which have been based upon a skein of half-tiuuths

Complaint for Breach of Contract, etc.
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and misinformation, knowingly perpetrated, by concealing or failing to disclose documents and

agreements.

35. In 2010 Beserra and California Watercress sued the City of Fillmore, GrifFm

Industries, VCTC and the FWRY over the conshuction of a levee system to protect a river

bottom housing development. FWRY's only participation was to remove the track structure to

facilitate the construction and replacing the track structure. FWRY was dismissed out of the

action on two occasions but the VCTC and the City of Filimore brought FWRY back in based 
on

a spurious allegation that FWRY failed to provide required maintenance.

36. Further, the blatantly untrue statement made by KETTLE that FWRY received a

"gift of public funds far overpayment of maintenance" that was conducted during the prior five

years. This was maintenance performed in accordance with the maintenance contract in place

and approved by the full Commission. The VCTC's minions never disclosed there were jo
intly

negotiated and executed contracts that specified the payments. VCTC and KETTLE further

failed to disclose they receive monies from other sources that are specifically provided to VCTC

for "maintenance of the SPBL". Tius active concealment misled many people and intentionally

defamed FWRY's reputation.

37. Experience leads one to conclude that the Commission knows it has made a

specious claim of over-payment that can never be proved. If there was evidence of over-payment

it would have been long ago presented In keeping with the Commissions personnel's habit of

~ making untrue and unsupported claims, one can only conclude that the entire "gift of public

funds" was Commission Fable of truly contumacious proportions.

38. Additionally, the hauling of freight can be a significant source of income to both

FWRY and VCTC. In 2011 and again in summer of 2012 Mr. Wilkinson traveled to Omaha,

~ Nebraska and met with the Union Pacific to negotiate the transfer and interchange agreements.
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