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Apnl 30, 2013

Cynthia T. Brown, Chief

Sccuion of Administrauon Office, of Pioceedings
Suifuce Transportation Board

395 E Sucet, SW

Washinglon, DC 20024

Re.  STB Finance Docket No. 35239 - Allcgheny Valley Railroad Company Petition
for Declaratory Order — Petition of Allegheny Valley Railioad Company for

Reconsideration (Expedited Consideration Requested)

Dear Ms. Brown

Pursuant to the Board’s appellate procedures at 49 C FR. §1115 3 enclosed arc an
original and 11 copics of Allegheny Valley Railroad Company’s Petition for Reconsideiation n
connection with the Board’s decision of April 19, 2013 in the above caplioned procecding.
Expedited consideration of this Petition 1s 1espect{ully requested

Pleasc acknowledge receipt and filing of this Petition for Reconsideration by datc
stamping the attached copy of this letter and return it to the undersigned n the enclosed sell-
uddressed, stamped envclope provided for that purpose.

Very truly yours,

RICHARD R. WILSON, P C
M F il

Richard R. Wilson. Esq
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RICHARD R WILSON, ESQ
Attorney for Allegheny Valley Railroad
Company

Pa. 1.D. #25661

518 N. Center Street

Ebensbwmg, PA 15931

(814) 419-8152

{814) 419-8156 - Fax

Dated Apmil 30, 2013




Before the
SURFACE TRANSPORTATION BOARD

I'INANCE DOCKET NO. 35239

ALLEGHENY VALLLEY RAILROAD COMPANY-
PETITION FOR DECLARATORY ORDER

PETITION OF ALLEGHENY VALLEY RAILROAD COMPANY
FOR RECONSIDERATION
EXPEDITED CONSIDERATION REQUESTLED

Pursuant to 49 U.S.C. §722(c) and 49 C F.R. 1115.3(h). Alleghcny Valley
Railroad Company (*AVRC™) lilcs this Petition for Reconsideration with respect 1o 1the
linding by the Board in 1ts Apnl 19, 2013 decision that *Conrail had no rathoad casement
intciest to convey 1o AVRC in 1995.. ™ April 19, 2013 Decision Part C, p. 14, line 6 It
is well estubhished that the Board will grant a Petition for Reconsideration upon a
showing that the prior action- (1) wall be afTected materially because ol new evidence or

changed ciicumstances; or (2) invoives material enor  Qregon Iniemational Port of Coos

Bay — Feeder Line Application — Coos Bay Line of the Central Orcpon & Pacific

Raihoad, Inc., STB Finance Docket No 35160 (Decided March 12, 2009); Middlciown
& New Jersey Rmlroad, LLC — Lease and Operation Exempuon — Norfolk Southem
Railway Company, F.D. 35412 (Decided May 2, 2012). For the reasons hereimnaficr sct
forth, lh-ls finding by the Board involves a clear matenial error of law,

On April 19, 2013, the Surface Transporiation Board issued a decision which
reversed 1ts June 15, 2012 decision in tus proceeding and found that Consolidated Rail
Corporation (“Conrail™) had abandoned its Valley Indusimal Track (*VIT™) including

portions thercof between 16™ and 21% Street 1n the Pussburgh Strip Distiict m Docket No
g I




ABI167 (Sub No. 558N). The Board also found that prior 10 1995, Conrail had
consummaled the abandonment authonization 1ssucd by the Intersiate Commerce
Commission in that abandonment docket  Based on this {inding, the STB concluded that
its June 15, 2012 decision in which 11 found that the AVRC rail easement over the
Buncher propeny remained an active rail inc should be vacated and reversed.

In 1caching uts decision that the disputed 16™ to 21 Street segment of the Valley
Industrial Track had been abandoned by Conrail prior 10 1995, the Board made a detailed
analysis of the evidence of record and based on that analysis reached its conclusion
regarding the abandoned status of the line under 49 U.S.C. §10903 {or pwposes of fedeial
icgulatory law. In reaching its decision, the Board made no examination o1 analysis of
the 1983 peimanent rail casement retained by Conrail under Pennsylvania law when il
sold the underlying property hetween 16™ and 21 Street 10 Buncher, The ubsence of uny
Boaid analysis with regard 1o the property rights and inteiests retained by Conianl in 1983
and conveyed to AVRC in 1995 1s appropriate and consistent with prior holdings of the
Board that proof of ownership cannot be inferred from Board approval Lo acquire ot
abandon a rail line. Since Board approval to acquire or abandon a rail line 1s peimissivce,
not mandatory, such regulatory approval cannot be viewed as conveying property 1ights
o1 terminating property rights with icgard to the partics involved. Piopeily owneiship
rights are determined by stale law, not by the STB  Sec MVC Transporation, LLC ~

Acquisition Execmplion — P&LE Properties, Inc., FD 34462 ct al , shp op. a1 6 (STB

served Ocloher 20, 2004) cited in Allcuheny Valley Ralroad Company — Petition (or

Declaratory Order — William Fioie, Finance Dockel No. 35388, slip op. ai 4 (STB scived

Apil 25, 2011), City of Milwaukee — Petition for Declaratory Order. 2013 WL 1221975




(March 20, 2013), Missouri Pacific Railroad Company — Abandonment Exemption in

Morrison and Dickinson Counties, K8, 2013 WL 796576 (February 1, 2013); V&S

Railway, LLC — Peuition for Declaratory Order — Railroad Operations n 1 luichinson, KS,

2012 WL 2865884 (July 9, 2012); JE AQ and Zhouf — Petinon for Declaratory Order,

2012 WL 2047726 (Junc 4, 2012); Saratoga and Noith Creck Railway, LLC — Operation

Exempuon — Tahawus Ling, 2012 WL 1686171 (May 10, 2012) (Argumenits related to

state properly law mec not within the Boaud’s jurisdiction, but instead arc appropnate (o1 i
statc court to address Sec Allegheny Valley R.R Co. — Pettion for Declaratory Order —
William Fiore, FD 35388, slip op. at 3 (STB scerved Apnil 25, 2011)), Mid-America

Locomotive and Car Repair, Inc. — Petition for Declaatory Order, 2005 WL, 1326958

(Junc 6, 2005)

In Central Kansas Railway, Limited Liabihity Company — Abandonment

Exemption — In Marion and McPhearson Coutnics, KS. 1999 WL 11173 (Dccember 2,

1999} the Boid staied:

It 15 well seutled that the interpretauon of deeds and the determination of
who owns good title are 1ssues of State law that are outside the expentise
of this Board. Sce Hayficld Northern, 467 U.S. at 634; Preseault 494 U S.
at 8, (State law govems disposition ol reversionary interesis subjcct to the
Board's jurisdiction 1o regulate abandonments); Kansas City Pub. Ser
Frut. Operation — Exempt — Aban , 7 ICC 2d 216, 225-26 (1990) (1ssucs
of real property nights are within exclusive junisdiction of the State).
Under these circumstances, we continue to believe that the most
appropriate course of action for us at this poini 1s to direct petitioneis 1o
State court to get the underlying State propeity law 1ssues resolved.

Marcover, since ithe Board deteimined that Conrail had consummated 1ts abandonment

authorization prior to 1995, it was complelely withoul junsdiction to opine with regard 10




whal slate law properly interests were conveyed by Conrail to AVRC in 1995, Hayficld

Noithern Railioad Co. v. C&NW Transportation, Co., 476 U S. 622 (1984)

In view of these legal precedents, AVRC respectiully requests that the STB
reconsider 1ts decision on Page 14 with respeci 1o Lhe consummation of the 1984 VIT
abandonment. In that discussion, the Board’s decision states “'Our 1eview of the 1ccord

on remand Icads us to conclude that Conrml had no_railroad casement interest o convey

10 AVRC in 1995 because Conrail received authority from the ICC to abandon the Valley

Industrial Tiack in 1984 and also consummaied that abandonment™ (Emphasis added).

This sentence should be corrected Lo indicate that Conrail had no active 1ail ling 1o convey

1o AVRC in 1995 or Lhe entire sentence should be removed from the Board’s decision n
as much as this statement (1) is a direct conuadiction to the holding mn MVC
Transponation, LLC, supra, (2) improperly interprets the duration or existence of
Conrail’s permanent ralroad casement 1n 1995 under Pennsylvamia law, (a matler not
hefore the Board for determunation) and (3) pertains to a deed conveyance under
Pennsylvania law wiinch oceurred subsequent 1o Conrail’s abandonment consummation
and was therefore beyond the Board’s abandonment jurisdiction. Moreover, this finding
regaiding the status of the permanent 1l easement under staie property law 18
unnecessary Lo the Board’s decision regarding Conral’s regulatory consummation of its
abandonment authonty. it also is inconsistent with the Board’s conclusion thmt Conrail
by virtuc of its 1995 Quut Claim deed conveyed 10 AVRC whalever interest 1t might have
had in the property subscquent to consummating i1ls abandonment authority in AB167

(Sub No. 558N). See April 19, 2013 Dccision at p. 15.




Accordingly, AVRC respectfully requests Lhat the Board reconsider its decision by
cotrceling o1 deleting 1ts improper finding on Page 14 ol its April 19, 2013 decision
regarding the property interest conveyed by Conrail 1n 1995 1o AVRC under Pennsylvinta
property law.
Respectfully submitted,
RICHARD R. WILSON, P C

By: _@«/ / W/

Richard R. Wilson, Esq.
Allorney for Allegheny Valley Railioad
Company




CERTIFICATE OF SERVICE

I hereby certify that | have this 30" day of April, 2013 served a copy of the Petition of
Dcclaratory Order -- Petition of Allegheny Valley Ralroad Company for Clanfication upon the
following by first class United Stmes Mail, postage picpaid:

Edward Fishman, Esq.
K&L Gaices, LLP
1601 K. Street, NW
Washinglon, DC 20006

Joseph F. McDonough, Esq.
Buchanan Ingersoll & Rooney, PC
One Oxford Centre
301 Grant Street, 20™ Floor
Piusburgh, PA 15219-1410

Lot £ oh rr

Richard R Wilson, Esq.
Attorney {or Allegheny Valley Railroad
Company




