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Before the 
SURFACE TRANSPORTATION BOARD 

SIB Docket No. FD 35316 

ALLIED ERECTING AND DISMANTLING, INC. 
AND ALLIED INDUSTRIAL DEVELOPMENT CORPORATION 

- PETITION FOR DECLARATORY ORDER -
RAIL EASEMENTS IN MAHONING COUNTY, OHIO 

SUPPLEMENTAL REPLY OF RESPONDENTS TO 
PETITION TO REOPEN AND SUPPLEMENT THE RECORD 

The Board issued a final decision in this proceeding on December 20, 2013 (the 

"December 2013 Decision"). On February 20, 2014, after filing an appeal with the United States 

Court of Appeals for the Sixth Circuit, Allied Erecting and Dismantling Co., Inc. and Allied 

Industrial Development Corporation (collectively, "Allied") filed with the Board a Petition to 

Reopen and Supplement the Record (the "Petition") under 49 U.S.C. §722(c) and 49 C.F.R. 

§1115.4. Respondents1 timely filed a Reply to the Petition to Reopen on March 12, 2014 

("Respondents' Reply to Petition"), asserting that Allied had not met the requirements for 

reopening, but not responding to the allegedly new evidence presented by Allied with respect to 

the LTV Tracks and easement, or its implications. Allied responded by filing a Motion seeking 

leave to file a reply to the Respondents' Reply to Petition, which Respondents opposed. By 

The original Allied state court complaint named six railroad members of the "Ohio 
Central Railroad System" as defendants, those being: Ohio & Pennsylvania Railroad Company 
("OHPA"), Mahoning Valley Railway Company ("MVRY"), Ohio Central Railroad, Inc., 
Warren & Trumball Railroad Company, Youngstown & Austintown Railroad, Inc. and 
Youngstown Belt Railroad Company (the "Railroad Respondents," sometimes referred to 
collectively by the Board as "Ohio Central"). In the subsequent Petition for Declaratory Order in 
this proceeding, Allied also named Railroad Respondents' direct and indirect corporate parents, 
Summit View, Inc. ("Summit View") and Genesee & Wyoming Inc. ("GWI"), as respondents. 
The December 2013 Decision dismissed Summit View and GWI as respondents. Although 
Allied has not challenged the dismissals in the Petition, in an abundance of caution, 
"Respondents" herein shall include the Railroad Respondents, Summit View and GWI. 
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decision served August 6, 2014 (the "August 2014 Decision"), the Board directed the Railroad 

Respondents to supplement their Reply to Petition to respond to the supplemental evidence 

Allied has proposed to introduce, and to Allied's arguments with respect to the import of the 

supplemental evidence.2 The August 2014 Decision did not address Allied's Motion to file a 

reply to a reply, which Respondents continue to oppose. Respondents file this Supplemental 

Reply in accordance with the August 2014 Decision. As set forth in the Respondents' Reply to 

Petition3 and as supplemented herein, the Board should find that Allied has not met the standards 

for reopening, and should deny Allied's Petition to Reopen.4 

Summary of Argument 

The essential finding that Allied seeks to reopen is the Board's finding that the stopping 

and storing of cars by MVRY or any of the other Railroad Respondents5 is not prohibited by or a 

violation of the LTV easement. December 2013 Decision, at 15. Respondents assert that the 

LTV tracks have been and are used by MVR Y as main line tracks, that Allied has not shown 

otherwise, and that there is no basis for reopening this proceeding. Morever, as specifically 

found by the Board, "our determination that there are no restrictions on stopping and storing rail 

cars in the easement agreements, it is not necessary to decide whether the LTV Tracks are 

mainline tracks or ancillary spur tracks." December 2013 Decision at 14. Thus, even if Allied 

2 By decision dated August 28, 2014, the original due date for this Supplemental Reply 
was extended until September 15, 2014. 
3 The facts and arguments set forth in the Respondents' Reply to Petition are incorporated 
herein by reference. Respondents will repeat the arguments set forth therein only where 
necessary for clarity. 
4 Respondents have previously responded to Allied' s arguments relating to PL&E 
Easement, and will not repeat them here. Respondents' Reply to Petition, at 10. 
5 Respondents do not claim that any Railroad Respondents other than MVR Y have a right 
to use the LTV Tracks and easement, and contend that none of the other railroads have used 
them. Allied has presented no evidence to the contrary. Accordingly, this Supplemental Reply 
will focus solely on the rights and actions of MVR Y. 
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were to be successful in demonstrating that the LTV Tracks are ancillary spur tracks, it would 

not change the Board's decision, and there is no reason to reopen the December 2013 Decision. 

Argument 

1. Standards for Reopening 

The standards for granting a petition to reopen are fully set forth in Respondents' Reply 

to Petition, at 5-6. Tn sum, a petition to reopen will be granted only if the petition presents new 

evidence or substantially changed circumstances that would materially affect the case, or 

demonstrates material error in the decision being challenged. 

2. Allied's "new evidence" does not demonstrate that MVRY did not operate the LTV 
Tracks as main line tracks. 

Allied seeks to introduce "new evidence" in its attempt to demonstrate that MVR Y does 

not have common carrier rights to use the LTV easement and the tracks located within the 

easement,6 and that therefore the Board's conclusion that MVRY can stop and store cars on the 

LTV Tracks should be vacated. Allied Petition at 4. 

Based on the information provided by Allied, and on independent research, it appears that 

the Allied property at issue in this proceeding7 was former Republic Steel property and was not 

owned by Jones & Laughlin (the parent of MVRY's parent) in 1982 when MVRY was first 

authorized to operate as a common carrier railroad subject to the jurisdiction of the Interstate 

6 The Board should ignore the numerous references to and discussion of the title and 
operating issues related to MVR Y's use of the tracks on the west side of the Center Street 
Bridge, in the Allied Petition, and particularly in the Allied Motion to Waive Provisions of 49 
CPR 1101.13 to Permit filing of Reply to Respondents' Reply. Those issues are the subject of 
the proceeding in Docket No. FD 35477, Allied Industrial Development Corporation~ Petition 
for Declaratory Order, and are not relevant to the question in this case about the scope of the 
permitted operations on the east side of the Center Street Bridge. See discussion in Reply of 
Respondents to Allied Motion to Waive Provisions of 49 CFR 1101.13. 
7 The property at issue is bounded by the Mahoning River to the north and the Center 
Street Bridge to the west. See generally the map filed with Allied' s Opening Statement as 
Exhibit E. 
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Commerce Commission ("ICC"). It appears that MVRY first began operations on the former 

Republic Steel property in 1984 following the merger of Republic Steel and Jones & Laughlin 

(and the subsequent renaming of the resulting company as LTV Steel). According to William 

Spiker's Verified Statement ("Spiker V.S."), ~~ 7 and 8, submitted by Allied with its Petition to 

Reopen, MVRY only operated the former Republic Steel tracks as an internal plant railroad. 

This may have been true initially, and if it were, MVRY would not have needed any ICC 

authority to acquire or operate the tracks as spur, industrial or side tracks. See 49 USC § 10906 

(then 49 USC §10907). Whether this was true at the time,8 Allied has not demonstrated that the 

LTV Tracks were not operated as main line tracks at the time that Allied acquired the property in 

1993, or when control of MVRY was acquired by Summit View in 2001. As the Board noted in 

the December 2013 Decision, at 14, Allied has not provided a developed argument concerning 

the characteristics of the tracks. The proposed new evidence does not address the characteristics 

of the track. 

Morevoer, there is evidence that whatever the initial use of the LTV Tracks was, the use 

in later periods was to provide service between LTV and connecting Class I carriers, and 

between other customers and the connecting Class I carriers. As Mr. Spiker notes, beginning in 

1990, MVRY obtained the right to operate through Conrail's (now Norfolk Southern Railway 

Company's ("NS")) Haselton Yard in order to move locomotives and equipment between LTV's 

facilities on either side of the Mahoning River. Spiker VS, ~~ 4 and 9. See also Trackage 

Rights Agreement dated September 14, 1990, Reply of Respondents, Exhibit A-8. However, 

8 Mr. Spiker has not been authorized to present testimony on behalf of MVRY, nor would 
the positions he held at MVR Y suggest otherwise. Moreover, he was not in a position to know 
the basis on which MVR Y interacted with the connecting railroads. Railroads whose sole tracks 
at a location are yard tracks can operate as a common carrier. See Effingham Railroad 
Company--Petitionfor Declaratory Order--Construction at Effingham, IL, 2 STE 606 (1997). 
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what Mr. Spiker does not include in his description is a reference to the amendment of the 

Conrail trackage rights just three months later. See Supplemental Agreement dated December 

10, 1990, Reply of Respondents, Exhibit A-9. Under the Supplemental Agreement, MVRY was 

given the right to use the Conrail tracks in Haselton Yard in order to serve the CASTLO 

industrial park. These additional rights enabled MVR Y to provide service over the LTV Tracks 

in order to connect CASTLO and the CSXT interchange west of the Center Street Bridge. 

Accordingly, from at least that time forward (including when Allied purchased the property and 

granted the LTV easement), MVRY was using the LTV Tracks and easement to handle freight 

for customers other than LTV Steel. 

At the time Summit View acquired control of MVRY, it understood in good faith based 

on its review of MVRY's operations and the representations of LTV, that MVRY was using at 

least a portion of the LTV Tracks as main line tracks , handling business for LTV to and from 

connecting carriers and participating in the route (and charging the connecting carriers and not 

LTV), and handling business for customers in the CASTLO industrial park to Haselton Yard, 

and through Haselton Yard and across the LTV Tracks for interchange with CSXT. See Verified 

Statement of Leonard Wagner ("Wagner V.S."), at if if 4-8, attached hereto. The LTV Easement 

Agreement which was assigned to MVR Y as part of the overall transaction described the LTV 

Tracks (including tracks referred to as "Mains"), and included no restrictions on their use for 

railroad purposes. See LTV Easement, Reply of Respondents, Exhibit A-1. The Cuyahoga 

Valley Railway Company (MVRY's parent, and an LTV Steel subsidiary) and MVRY 

represented and warranted to Summit View that MVRY had all necessary governrnental 

authority to operate as it had been operating. See Stock Purchase Agreement dated March 30, 

2001 (Section 3 .2.1 ), Allied Opening Statement, Exhibit H. On this basis, Summit View 
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proceeded to obtain Board authority to control MVRY. See Summit View, Inc. - Control -

Mahoning Valley Railroad Company-Exemption from 49 USC§ 11323, Petition for Exemption 

(filed April 6, 2001) (a copy of which as produced by the Board's staff on request of 

Respondents, is attached hereto for reference). The Petition attaches as Exhibit 2 a map of what 

Summit View was advised were the lines of railroad operated by MVRY; these include the 

tracks on the LTV Easement south of the Mahoning River and east of the Center Street Bridge. 

The SIB authorized Summit View to control MVRY and its operations as described in the 

Petition. Summit View, Inc. - Control Exemption - Mahoning Valley Railroad Company, SIB 

Finance Docket No. 34026 (served May 17, 2001) (MVRY is a "small switching carrier that 

moves freight between connecting roads and various shipping points, including manufacturing 

facilities operated by LTV Steel Company"). Accordingly, the Board should treat MVRY as 

being authorized to operate the LTV Tracks as main line tracks since at least 2001. 

In conjunction with the transfer of control of MVR Y to Summit View, the parties also 

negotiated a Transportation Services Agreement dated May 3, 2001, to cover ongoing service to 

be provided by MVRY to LTV Steel's Copperweld facility. See Allied Opening Statement, Ex. 

P. See also Wagner V.S., if 7. In the Transportation Services Agreement MVRY agreed to 

continue to provided different types of services for LTV including interchanging traffic with 

connecting carriers, local service between LTV and locations directly served by MVRY, and 

specifically distinguished, "intra-plant service" within LTV' s Youngstown facilities. 

Transportation Services Agreement, §§ 3.02-3.04. The "in-plant" service is specifically 

described as contract, and not common carrier, service, and MVRY was to bill LTV for the 

service. Transportation Services Agreement,§§ 3.04(c)(d). 
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It is clear that MVRY, a licensed common carrier, has continuously operated in the area 

south of the Mahoning River, and over the LTV Tracks and the LTV easement. See December 

2013 Decision, at 13. As acknowledged by both parties in their original filings, MVRY has used 

the tracks on the LTV Easement to move traffic between the east side of the Center Street Bridge 

and the west side, both to and from customers (including LTV), to move traffic to and from 

MVRY's Class I connections with CSXT on the western end of its lines and with NS (previously 

Conrail) on the east side in Haselton Yard, and to move locomotives and equipment to its shop 

west of the Center Street bridge for repairs and inspections. See Allied Opening Statement, at 

12; Reply of Respondents at 6. See also December 2013 Decision, at 4. Thus, while the 1982 

decision cited by the Board may not have been the proper basis for the Board to find MVR Y was 

using the LTV Tracks as main line tracks, there is sufficient evidence in the record to support the 

finding that it was, and relying on the 1982 decision was not material error. 

3. Even if the LTV Tracks are determined to be ancillary tracks and not common 
carrier tracks, there was no material error in the Board's December 2013 Decision. 

As discussed above, MVR Y was authorized to operate as a common carrier by the 1982 

decision, and it has operated as such since that time. If the Board were to find that MVRY was 

not operating the LTV Tracks as main line tracks, then the LTV Tracks would clearly be 

ancillary spur tracks under 49 USC § 10906. The Board found that the language of the LTV 

easement does not restrict railroad activities, and there is even less reason to believe that 

stopping, storing and staging of cars would be prohibited if the tracks were found to be ancillary 

spur tracks as that is a common usage for such tracks. Mr. Spiker acknowledges that MVRY 

used the LTV Tracks for those very purposes when it first began operating on the former 

Republic Steel property. See Spiker V.S., if 7. 
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As noted by the Board in its decision, the Board has jurisdiction over both main line 

tracks and ancillary spur tracks. December 2013 Decision, at 14 fn. 74. Further, 

"transportation" activities (including stopping, staging and storing) as defined in 49 USC 

§10102(9) are subject to the preemption provisions of 49 USC §10501(b). See Grafton & Upton 

Railroad Company - Petition for Declarat01y Order, STB Docket No. FD 35776 (served 

January 27, 2014) ("G&U's construction and use of the Parcel for rail carrier operations does not 

require our licensing authority because the construction of ancillary tracks and facilities is 

excepted from licensing by 49 U.S.C. §10906. Nonetheless, the express statutory preemption of 

§10501(b) applies here ... "); Boston and Maine Corporation and Springfield Terminal Railroad 

Company - Petition for Declaratory Order, STB Docket No. 35749 (served July 19, 2013), 

request for reconsideration denied (October 31, 2013) (finding preemption prohibited local 

regulation of railroad common carrier service being provided over both yard track and private 

sidetrack). See also Green Mountain R.R. v. Vermont, 404 F.3d 638, 643 (2d Cir. 2005); Joint 

Petition for Declaratory Order-Boston & Maine Corp. and Town of Ayer, 5 STB 500, 507 

(2001),reconsideration denied (STB served Oct. 5, 2001); Accordingly, the Board's 

determination that the interpretation that the easement agreement does not prohibit stopping and 

staging on the tracks, and that such activities are permitted whether the tracks were main line 

tracks or ancillary tracks, is clearly not erroneous.9 

9 Whether or not the tracks were main line tracks or ancillary tracks, it is clear that MVR Y 
was a certificated carrier, and was operating as a carrier and not as a private party. While the 
Board seemed to indicate in the December 2013 Decision, at 15, that storage might not be 
permitted in certain instances when private parties are storing private cars, here is it clear that 
MVRY was acting as a carrier; therefore the storage it was performing was clearly part of 
"transportation" as defined in 49 USC § 10102(9). 
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Conclusion 

For the foregoing reasons and the reasons set forth in the Respondents' Reply to Petition, 

the Board should find that Allied has not shown that reliance by the Board on the ICC's 1982 

decision resulted in any material error in the findings that the LTV easement does not prohibit 

the stopping, storing or staging of cars by Respondent Railroads over the LTV Tracks. 

Accordingly, the Petition to Reopen should be denied. 

Dated: September 15, 2014 
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VERIFIED STATEMENT OF 
LEONARD WAGNER 

1. My name is Leonard Wagner. I am the Vice President-Transportation of the Ohio 

Valley Region of Genesee & Wyoming Inc. ("GWI"). The Ohio Valley Region includes 

the Railroad Respondents in this proceeding, including specifically The Mahoning Valley 

Railroad Company ("MVRY"). I am providing this Verified Statement in support of the 

Reply of Respondents to Petition to Reopen. 

2. Prior to the GWI' s acquisition of control of Summit View, Inc. ("Summit View") in 

2009, I was the Vice President of Operations of the Railroad Respondents, including 

MVRY. I served as the Manager of Marketing ofMVRY beginning with Summit View's 

acquisition of control of MVR Y in 2001. As such, I have personal knowledge of the 

matters addressed in this Verified Statement. 

3. In preparing this Verified Statement, I have also reviewed the Verified Statement of 

William Spiker submitted by the Petitioners in this proceeding Allied Erecting and 

Dismantling, Inc. and Allied Industrial Development Corporation (collectively "Allied"). 

4. At the time control ofMVRY was transferred to Summit View in 2009, the LTV 

Easement had been reserved from the 1993 sale of property east of the Center Street 

Bridge from LTV to Allied, and had been transferred to MVR Y. At least since 2001 

when my relationship with MVR Y began, MVR Y never acted solely as an internal plant 

railroad for LTV, nor were the tracks it operated simply as internal plant lines of LTV or 

its predecessors. There were some moves from the LTV Copperweld facility on the 

south side of the river to LTV on the north side of the river that were handled as internal 

plant moves and billed to LTV. However, when MVRY moved cars for LTV 
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Copperweld (and other LTV facilities) to and from connecting Class I rail carriers CSX 

Transportation, Inc. ("CSXT") and Conrail (later Norfolk Southern Railway System 

("NS") as Conrail's successor), MVRY acted as a common carrier in the route, and was 

paid an allowance or division of the freight charges by the connecting Class I rail carriers. 

Indeed, the Transportation Services Agreement entered into between LTV and MVR Y in 

2001 upon the sale of control to Summit View, distinguishes between "in plant" services 

and common carrier services to be provided by MVR Y ("switching service" to 

connecting carriers, and "local service" to other points served by MVRY). 

5. Moreover, the LTV Easement tracks have been used to provide rail service between 

customers located east of the property (primarily from the CASTLO industrial park in 

Struthers and the interchange with CSXT which is west of the property covered by the 

LTV Easement. 

6. There have never been any customers or customer facilities located on the property 

covered by the LTV Easement east of the Center Street Bridge so there has been no 

opportunity for local service there. However, MVRY, at least since 2001, has 

continuously used the LTV Easement tracks as more fully described herein. 

7. Based on the LTV Easement and on the list of tracks attached as Schedule 4.02 to the 

Transportation Services Agreement, MVR Y believed that MVR Y was operating a 

portion of the tracks (in particular No.3 and 4 Mains, and track 239 which connected the 

Nos. 3 and 4 Mains) as common carrier main line tracks, with the remainder of the tracks 

covered by the LTV Easement being treated as plant and yard tracks. MVR Y, through 

the Transportation Service Agreement which was effective as of the closing of the sale of 

control of MVRY, also obtained the right to use certain additional buildings and tracks 
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that LTV had retained and not transferred (defined as "LTV Facilities" under the 

Transportation Service Agreement). The use of the LTV Facilities was limited to use for 

service to LTV. 

8. MVRY has and had continuously used the tracks on the LTV Easement to move traffic 

back and forth between the east side of the Center Street Bridge and the west side - both 

to and from customers, and to and from MVRY's Class I connections with CSXT on the 

western end of its lines, and with NS (previously Comail) on the east side in Haselton 

Yard. MVRY has also used the tracks to move locomotives and equipment to its shop 

west of the Center Street Bridge for repairs and FRA inspections. The tracks have been 

used for the through movement of traffic, and for stopping and staging as necessary. 

Some of the tracks (in particular the No. 2 Main and the No. 3 Main) have been used for 

car storage. 

9. I have reviewed the Verified Statement of Mr. Spiker (the "Spiker VS"). Mr. Spiker did 

not work for MVRY after control was sold to Summit View. His description ofMVRY 

operations on the south side of the river does not adequately or completely describe 

operations of MVR Y in 2001. 

10. Mr. Spiker indicates that by 2001 the LTV Easement tracks were used by MVR Y to 

move traffic between LTV facilities on the north and south side of the river (passing 

through Comail's Haselton Yard), to store ca-:.-s, to load and unload cars, and to deliver 

and pick up cars to and from connecting Class I carriers. Spiker VS, ii ii 7, 9. What Mr. 

Spiker does not address is the relationship between MVR Y and the connecting Class l 

carriers - knowledge of the relationship, how the traffic is being billed and the operations 
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of MVRY as a common carrier appear to be beyond the scope of Mr. Spiker's various 

positions with the railroad. Spiker VS,~ 3. 

11. Mr. Spiker's Verified Statement is also deficient because it does not include any 

reference to the traffic that by 2001 MVR Y was moving between the customers in 

Struthers to the east of the property and the interchange with CSXT to the west of the 

property. 
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VERIFICATION 

I, Leonard Wagner, verify under penalty of perjury under the laws of the United States, 

that the foregoing is true and correct. Further, I certify that I am qualified and authorized to file 

this Verified Statement. 

Executed on September 15, 2014. 
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OJ)(!r.at ~nq in Oh Lo. Tney re t.n.e ·• lo Cent.cal Fl.IJ.lr.>ad, Inc •• tho 

Ohio Southorn Fl"lltoid. tnc •• t h ! ounqstc .. ,.. Bolt JU!lra .. d. Inc,, the 

'(our1q ::<>Vn \ ALl!lt!n::.cwn P,..,. : :1, th" I' n:sburqh • 01\10 C•ntr.>l 

Hln.C la .i c:.us t: l CJ!.. : o.>r b.J:<•d ln &:.u!!pb4ll, Oh lo. lt 

:s £.xh1bl: Ho. 2. HV1'C 

c 

'IJ1l~ y ii.uQw:.sy ~4ny c·CVRC-., " h eh 111 turn 13 a whoHy•own~d 

~r..- ~.!.:t_. .. :s~•t'!":t ln !.l\·ls P•!it~t~on 1i:c •.rp:Ulcd by Hr. 
llh It~__,, A. S~ r•vr., S<mmu.• :s ·~ 1r.0!·P:•e·•der:r. 

- ~ .. 
-.:.·· 

11 

I 
I 

•• 
I 
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ii S<;uno. Clave!.'lnd, Ohio· 4.;114. 

I 
I 

•'" heto, relov•n{, ''t'V prasen~ly • "'nQo\qer.I Ill nv 

rt<H9.101:at ion procaecU-n.q' una·~~ h.iptec l I ot • U.S. Bankruptcy 

SubJect. to 8o.a:d •Fpra-~o! ~"dor ~9 D~S.C. S 11123, or 

an .. qle..:;oent on teni.s ear • .e 'ale tQ s~11lt of c~e capital stock o! 

• ~· :1 <>cqu~slUon of econtrol oC HVltC. 

C.U'e' H.O\. 00-4]96E. ;t'p ... "'; tr1 !JPl'£1 r,,,,Mn•1, Ia~ ... Ui.:i. 
Btt:py • .::.., 1'1.0•. Ohio 1&.a,11tem 01v.1. 

~ tf:1j trn oC P::bl'!'lt1 ·'P1 Q'-btmr!I In P930.-aq lgn fqr •r\ 
om .... , PJ;~ntot tg sssi toc3 Hl!t. i,;1 •n!I J5$ of lb• Pfnkruqtcy· i.od11, 
J"-t~N.uy 28, 2001 l""Hittloo-1 o1t. l. 1. cop'J ot the Halton ·t. .atuch~d 
.U. ~ib'-:. IJo .. ]. 

- ) -
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will remain tho s&me or icprove. ~~rvLce wLll cont~nua ta bo 

provided co and frOlll a.11 st.1tiana on H'I. '" llnea, ;1nd no shJlppor 

current Iv :served by or aCO'Qulblt: to 1-IV~C 1ll l •~"~"'\once • reduct Ion 

ln or other edver'e altera~ion ol ft o lr.~nsportatlon optlo~. 

Throuqh !ts Lnc;ot'porat.1on into t ,he SU:::Ut taaUy oC r••Q·ion;al 

Petition (or en ladi'71clua1 eus;pc-. .,n. 

of cont.rot •u!ly ..eu t~ c:r:lte:1 ~or u lndlvldual er__,tlon sot 

out tn 0 U.S.<:. 10502!.ll). The"' ul:J ltlon Il l wUl promoto s e v·eral 

E:::ab:Lbit. ·.,_ 2 ahows. the l u c o!, MVJ\C •nd choae af !ts 
Ci:im ·d:-.'3 c.u:null. · 

•• 
I 
I 
I 

-I 



poi.ier. Therefore, S11111111it respectfully ucqea the Soard to grant thil 

t •= _, v• s b.inltrupccy procttd ' 11;111 a.nd the need LO pcov1.do " prompt 

an.d ettlcient tr<>r~it.ion o~ cont:-ol so as co roa:isure sh1pPera .and 

a.ftected ccu:imunH.ies of the <:Qntinued avaUabi.Lity of reliable 

aervLce, Sumnilt reqUests that the Soard accelerate its COl\.Slidexation 

Sect.ion l0S02C~) o! tbe A=: provides that •che Bo.ard, ~o 

thC' 1'11.llfi!Nr. e>:t~·nt corurlnent vie~. !.hit p<lrt, shall exempt .:i person 

o..: .s tcanL.tc::lon ••• • \lhe'C tt ~ind_, the ctindil.lons •at Corth in 

Sectlon 10502{'") (l) ccorulste::ic:y .. Hh nil tnnspoctat.lon policy), 

and~ Section i0502!atl2)(~) Cl!mited scope! or (21 Section 

l0~02(aJ !21181 (no abuse ot .aarlr.<!t FO"UI u. be met. In th1a case, 

A. R~u.Llt!on t:9 Sot If~ to carry 
0"1; tb1 M4_Ugnal Rall Irtru1wrt1r 1gn Pglley 

Oec...iled •cnJtlny o: Slll:llllt's .. cquisltion or c:ootrol over 

Mll1IC ' - not needed to carry out the tunsportation poUc;y go.ab ol 49 

u.s.c. S 10101 . Ta :he c:Qntrary, Ar. e:ice11pt~on trOCll ~ho toCJll41 prior 

- ~ -
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aar.~lllix!nq resource oxpendltucos both by 5Ulllllllt and the Boord, an 

••~tJon would ~>tPe'dlto •gency ddclslon .... ~lnq (Se~\Jon 10101(211 

and reduce b4rr1er:i to entry (Section t010lt1)1. Similarly, by 

en~blinq Su.mm!t to inte9c~te >f\IRC in~o ita oJUatl~q tam..lly ot Class 

support, on •xe:mpt~on will (aster aoUl\d economJ.c cond1t.ions (Section 

10!01 f!'.I I 4nd enc:ot.1.ra9e eteic·lent ul.1 carrier liilln.iu;ianenc (Section 

10101 (!I} 1- ~ E"itwnc:e Doell.et lee. Jl 90, Wil Ila»> I Qr!ght_--

proceedln9 .&nd LTV' a tora.al icien::.i!icot.icn o( HVRC o:i a •non-core• 

a net "hose 1141" ..o·tld be cons!dereCI a benefit co LTV' s lon9•term 

~e4!th (Hot-ion ac l-41 aCCE"ntU4te5 the public polley bene!lt ot 

9rantinq on exemptioo to f•cil:.tat.e the cro11n5.fer: of control to 

s llll!llU t • 

Equally .IJaporu.n::., co aieeent!! of the raU tconsportation 

policy would be a~rs~ly at~~ed by Su:::mit's ac:qulsit!on. As noted 

~ but lor the CJ:ml\A!Ction ~tween H\li!C 4nd O•P near Strutheza, 

Ob.lo, llle a:ubjec:-t. rra.nsac:t:.imi would qual i!y 1Cor the ·Clalls exemption 

prc.ulgated At 49 C.r.R. Put tl80.21d) (21 1•[tJhe lkl4td h1111 found 

that if:s prlo::- re'fiew •nd approv<>l ot theae rransect.loft.8 b not 

- 6 -



WVt:~_ag Jo,. ._. C!)nt1nu4ncy rn ,..r.ntto) ~xcmpr 'rn .... pttrabytnb 4. 

Sf1·1"11!u'l e.1 :.1 rn.11......_rnc._. r::.- - "'I rr, 'ltd Jnn<e ;it , JQ<U; :at. !a. H 

.inythlnq, ln this c.J!le t.11111 C"CIUIG:t ion t\CZ'!rtcs ole.,.nts of tho 

policy, J!I lt will tos~er ~proved optorJt1n; efflclenc:y without 

t o r ec.0111 09 .my 1:.r·•n,.i:e:o::a.00•1 p: ons pr~•'!'/ltly opon rto shlppeu In 

the ue;s . ~ E'l:une4 C·..:• · t :.:") . ll9~2., l!SX Cprnon(!,on -- control 

L4•u•g"°' i M ' " "' · ;· !l.t! I rn:\1• O<!o:: Lsion s r1eo Rnve::i:tct:r :11>. U91J. 

Moreover. by ·~~ .~i tfnq ~~c · s ~~o•' to the c•pl~illi 4nd 

odlnln.ut nu'~ .;upwn th~: ~ : c Clil ;· ·'""U"l>lc trer.. .SW11:11.1t, but 

whlci\ LTV c2nnot ~ e:iq!e ;::te j ~ o p:ov.do as It C>OYOd through 

u.or.9.1.nl:<>.t Ion, pro.!l~·~:j : c ~~ th.it 't\l,ppec opt l '.ln~ ,,c, .~II y wl 11 

. .,. : 
o: wtuc_h •tte :Hc.:.l-by·,.L.:t :nut ': ~r.<1;1 

tot . .1 route .ialle.aqci is on~y 1. S. J 

-.asurect ln tho h:ir.thed.s o: c~ r to .:b. 

- ,- -

nd 

cil 1'7!1 o( trillC:'k.t9oi, ao~t 

.rc:t r..r.ielcs. the r•llr., .. a•• 
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auto111atically under 4g c.r.R. Part l\S0.21d! but tor the fdct th4t 

K1ace11~neous A.saet Sal• Procedur~s allow LTV to sell •rel4cively ~ 

minim!' assets,• such •saets con nnd should be s~ld s11111111a.rily. ~ 

\Hotion at 12. Under theje cirCUla!ltOnc .. s. a tindinq that this 

u·aiuoctlon h llrult~ ln scope clearly ia worr.anted. f"lna'lce Doc•ket 

Cpntl ·nuanco In 

lnk.., Decision served HArch 29, 1996. ~ 41.:u:I Finance ~ket !lo. 

326!17 1 .Lt,gn R01d Rj!t lv1yz Inco.rpocattit---2't!:::: J:,.. Al. -- Cgntrol £afmpt-i,on 

September 12, 'l.'i96. 

c. Requl•Q.on o! the Tru-..sac:tion 
u Not Meed~ .to Pret•ect Shippen 
f'rMI A.bu:t• gt p.-.• L£P4d M«r!t•; gov,.c 

InaD1Uch a3! Sumoll·!.':i pro,pcsed ccnt~ol over KVRC ls llm.l.tod 

ac:rut.lny of tb4 icunsac:t.lon \• ne~J u' pcocect ah~ppen !rom abuse 

ot r•ilroad 111oarket power. 49 o.s.c. S 10502(el 12) IAI. Nevertheless, 

-u. 
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q~oup of aep,rate Claas III c;.arrlers that already ore controlled by 

f -~·-' r.' JU noted :.u~cl· u • .,'[~ wu 1 /:1<1 """' change Jn MVRC' 19 C!lllnina , -
' I 

-- :I 
11 

I 
I 
I 
I 
I 
'I 
I 
I 

jpecations, an.1 no shipper wlll lose rail sorvice optiol\11 as a result 

o( the ti:ansac;tion.' In prior dee1sl.ons, the Board has rec09n1zed 

these eiaa.e11u as ind.l.c:at1"e ot the absence of any chre11t ot ..,._rket 

power abL.tse • .52 F'lrunce Ood:et No. Jl~O?, Qa9!d H. Wl!'l -f100. &t Al. 

-- Control Ea-.imtlqn - Clar¢Mon ' Pltt:tCoct R,,i)rpod Cqmnopy. &r 

!.L., Oeelsion sen~ Auqust 20, 1998; Fln.:inee Docll:et. Ho. ll&46, .fUil 

a. Cllb"'_IUon. Er l\l. apd S.Oyth'<hon:: C-oroorotlgn_ -~ _ _i;onuol Enmpt!on 

- ti !!nol•_ Jndl11na PcHl~ .. nt _cgmpaay. LLC, Oeci:Uo.n aerved llpdl 

~6. 2000, 

That t.ne s~jec:t transact.ion !a wholly inncxruoiu trom a 

c:urket po~c standpoint ia Wlderscoced by the ract tluot the entity 

that would eeU lts controll.l.;\9 interest in KVRC to Sumait -- CVRC 

ltself ls a slil:>•ldiacy ot L't'V, KVRC'a pr1ne1pll 111\J.pper. lt ~y he 

pre.tllZled th.at LTV perceiwes no poter.r:h) for nil 1111rltet power abuae 

resuJrln<J frac:i thle rr~nsaecion, ll!f LTV is a willing party to the 

: :iC f"inAllce l)uclrmt Ro, llSOl, _ c:~22 .11 H. H".)1. &t c\I · -
Cgot. &nu.10~ In r""gg-trpl tvent'on - R·1~ltU)fl lf•n" ~0-1"' .• Dac1-t1ion 
•a~ed· Jan~ry : , 1998 . 

~ noted, the 11110re 1 ~"'lY te.!lult is an en~nc:-nt o! 
•hll'f>'!rG' r~il. 'Hl'¥1.ce Op(-lOn:t, H H'IFC wauld llOVIJ (r- be1nq •n 

boL1ted ell!:"-ltnt of .a loc.,-or .:orporate. el'lt ie rprls• lt:Hlf enq.1qcrd in 
e~·Jrt-•~pil.t,.hetJ r•:gr9.1nL~t \on, :o "" 1nt•qc.atad a.al:e.!' of .1n 
•H.r::t'.:'ll~ a:i.~ "eH-c11plt~lhotd re-.uon.-1 =.allroad t.u:.Uy. 

- } ~ 



t:ill.n.sCer o( r.ontto~. lrcl!ee:i. L':"'.' ::~~ prOAOtC'd t\1e ••l.e of KVllC 

l~ll'J other nc .-ecu• •:1:1er.-:11 ,_. ':.~.-• lb.1nlcru:ptcy Court 45 belnq 

ccr.:ilstC'nt. wHl'I t.TV' a O\lt\ lc.·.~-:e:i::i t~n.incl.11 he•ltl'I. ~ Hotten at 

]·4. 

:5~H. aum.i• .. th.It. r.~ ..:plo~·c<!:J at KVPC or •ny ra! lro.d 

<;1.1.:renuy c:antr.>!led b1 s = : "'•H l:e .idvcuely iltfec-ted by the 

tr<ln~-1-:~ .!= •• n ~s tl\.e ~ ': :i:: c:•: :J\ a F"titlon. To ti\~ e·xtent th.at 

n.~ a~.1rd' dJtc:.:J it Ieq.i l f' i::e:.ess,,uy to p:eserlbe· IM>or protect: :lon 

ci:ir. n.l : ~:: os . !'.awe~er. U:e c-=::..=.:t!::.::i.: i4posed should be t..hose 

e.lt~bl t.sn~ pgrsiunt co ,•••"' ,.1.- Prri 's Pi 1 lyoy -- rgot ml -- p.rz?'klvn 

~ So.ird's r :~=~·~ ·:p-:--• rn nq it•meu1 potltionti !or 

"""'":.p~u:l'I IP".de r ,g a.s.c. 5 ?J>~.2. .;:,a I ro r '-c~phJr.e.e vHh 

c.r.". N1r-t U <!S , ·u JFP!LC4':>; .- ~ 49 c.r.R. P.1((. 1121-l(bl. 

a~r >&9 c.r.IL P.;a~: :~;~.6 ~ c1 1 21111. r.o env·nor-ni:.•.l 

:.:~~r.:.1tl.:;:r. "''d be P~•~t'! ~:r • ::otttro! tU":l~lcn ~oud\ u th• 

~t.r': tb~ wl l t n<ll: :•UUl': 1:'". I;, " ~C~fhc: tJ&"l•H'Dlon fc- r•il to 

a::t. . .:r ::.H:~-1•?1 ol i:::re :J:a..., : J•:v c.&:l"1::b F"IC ~·u .:;r ~O .:.rlcwda pllC' 

- :~ -
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11.ile: 12) a 100\ inc:reaae la rail tratfie or rail yard actlvily: (l) 

ln_ecea9es ot m.:ire than lOt or SO vehicle' ~:r cl4y in U'\u:k trartlc1 

or non-.nta1~t a~as under; the Cle.!ln Air Ai:t. ~ 49 c.F. R. Part 

1105.71~1 !Cl and ISi. Sllllalt ' s ac::quisition ol control 01rer MVttC wil l 

net lead to a:ny c:h.ingea in r<lil o~rations, and i9 not ex~cted to 

ceault in app~~ciAble chan<J•S ir. tr&t!1e wolUllW!s. Al such, uie 

slall..:rly, 49 c.r:a. ?u:t. 110!>.8(bl ell proll'Jdt!s that '* 

1'14lntenance o! rai Lraad pr-oS"Crt~ is exesropt !rca requlation.s requiring 

the prepar.at:ion of ac hisc:o:--tc repor-c. A.9 :ihovn AJlllU. t.h;t 

ttana.actl01:1 i n que41tion conteapl&tes no chanqe,:s in HVllC's aialntanance 

or 0per•tir19 protUe. Therefore. t.M hhtodc report.lng rule:S are 

no! appHcabl• in t:JUs ~••· 

F'. £.J&pedlted Con:S1d- :-1uoc o! Tb.h 
PMUiqp ti 1faqi1nssa 

Court approval l:i ~"Or.-:Uti.D..,..1 111 the ••n!l<t lnat ~OllO(st.ent 
~.· U-A r.cr~i:"'911~~· o( t:..~~.:i.:F~C""/ 1•~. ••ch s~l•~ tr•ndactlon -..aat 
btr o..uCll'd l!Wplr•Cely to cz•~tor1, vr.o th'l!n h•n • 11aJ.tAd perlod 
r·- tDJ blaa • dayal t o ~ tee:: or ~nc. en Lh• 11.r.an••elion to 
~ ~ " · :a asclcm •r. 6-,. Ol l nror.uuon .and Nll~r. tut 
p~r. v U. l-<I f o ll-4 wlth l't.1peet to th• Hle ot MVP.C. 

- u -
•---~~~~~~~~ --~~~~~~~---
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sel llnq .a nu::l::er ot ••uiet!I t..h.:it •If¢ e i ther unproduct i ve or 

oirpl r..it lon oC tt:'! ::_ 'l:i.d.lto 1 .;~d! : r no:: eo i;:.er led \~ note 7. 

e :i:s nt l l to t'b.at end. 

O ln '?~•:lcn .a ~:~ •• :_n ~ c:c Id . ~cur vithin tvo <21 
"" lts. tn • d • • n OYi!nt . S1 • t ::i p t'ef-Jrord to • 1ve tile atoek ol 
H'•r.= t.r.an.sCee-r-e<S tu •n ~c.~r.: : L:-1 trc ':. i:i-c1·u.ant to 41) C.F.R. 
P.a't l OlJ. i:~r.3tn<q Bo.arc! 0~1cn t .Lll r.t1t.an. 11 letter ct.teed 
H,u·cl:'. ;?i. :i!~Cl. Sc::LLt tr·JUaLtt-ed ,. •Jc.:. n~ T1u:it Aiar•e:r.:>nt to f.'lte 
I! .ard ror st.au r•Yl- .a::!I pr-.ai;t:r:..,.Jl µ-r.~er O c.r.P.. P•Tt 
lOll.J t.a l. A ~PV o! th.U ~~!.i•1~r. a .att•:l'lied •• Exhiblt No. "· 
7:-;.c :r. r ::<y ti:.acu:'•-1' oC stc.::I< ':.-c .a ·::.o:.~!'\q tru.si:.. however, 48l,1y• 
r~~!l::at.lon !' c...iny of th.e l)eneHta .atS'::l~'-•d .r th tll'!I :iub)ect 
::.r.ar.u~1aa. u1 S~t 1,11 prec!.d~d :::r- til:dn-; c~ntrol ol H'l1lC •nd 
:i;L ~'r .::o:.~c.a:u1~ lt I nr.o S:-··-=.H • :i rit!J!l:::.t l M1 lro.ad t•U'l so 10119 
... t-t'-4 -:.cu.st r-.c.i!nJJ in •t:•ct. ~ ... ·"·?' ·;::ub~lc r.tll pollc1 
~..3:ditr.a~£c-:3 tl>.1t ai:i c.le.a.rt1 :11:.; 1fJ4.r'.lv;,l, at '-h• requ•sted 
'•ewfl:l= l ~-- l.:H !.aTO& k~~r.J tt-... 1 l ~ .. oC ilf'.1 .. ,.OC,H•d VOtinq 
t~t ., s~==~ ~' po••lbl•. 
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the ti%le W'l~il the fut~e ot HVRC u settled >tith tl.nality. the 

greuter the arutlety and uncertainty amonq those dependent up~n its 

se..,,iee, o.nd the biqher the risk o! truC!lc diversioTlll or other 

with alacrity to qrant the 111.jtant PetitLan. 

reque.ns :tiat its Peut.ion be =tc.sidc..!ed expeditiously and gr4oted, 

and thAt pvuu.ant to 49 u_s_c_ SlCl'SOl. tbe 'Bo<Jrd .ae=pt: Sui=it's 

acquisition ot c;oot..rol a: H\JaC fra11 t.h4t prior approval reqcireaente 

ot 49 ~.s.c. i t1J2J. ~ ~-

OF COCBSEL: 
S1CTer ' t.oft-
1224 ~V1t;\~.H,J\tl'I S~r-~. a.tr. 
Wa:sh!..nq":on, O. c. 2-CC.J i 

SllMK! T VI.Elf• r K::. 
tl6 Soath Fit'tb str-t 

Ccdnocton,~hlo ue. 12. , . 
ey: r..e1·1u1 3 _ , 

- 13 -

~:row e. Kole ' · 
51""1tr ' LoCtu.• 
~224 s<rren~ceath, N.~. 
li':ulunqto!I, D.S. 20036 
''; ~2) ?47-7110 
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VER.IFICATJON 

STATEOFOHJO ) 
) 5. 

COSDOCT0.'11 COIJNl'Y ) 

Willam A. .5mwD 0. bciDg dliJy aGlll,, clquRs 11111 saya IJm be i.s 
V"ic&Pn::lidclll ol~ v-. ~ llllll liir: Im fad die~ Pttitiaa...,... die QmlmU 
lblniol'..S dar &111:-sc ~as llZ:flCdc. 

1'.._ A.Sba-. D 

SlJ'BSCRIBED ANDSWQR."(., _.,,. WiiiD A. Sb-. D ,. die !:!:rJLbt of 

Alfil ~·-
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(llmkr. D. Dal. Ala .. 26.. lm) (~llilnDlr p~ fbr die IUI olWll Dp I.a 

I l mlllloG). 11 
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bhibit llO •• 

SLOTW.11 a. l.oPT'De 

.. Wiii"" .... c.-­...... ~ .. l'W'I' 

_II,_ 
_.____...1911!!1Sft. .... ............ c._ STAMP,\ RETURN 

-LIA._ 
__ .._ __ _ .. _ ...... _ .. _ ..... 
Cll-a.mau -·-­.._..__. .. IQ 

_ ..... -
tc.uch 29, ~ DOI .................. -- .. -_ .. _ 

UA RR P" '1181 • It ~ _. 
f . ~~-- •'' 

Tho llaDGr•bl• Vornon A. ~llll~ ~ ~ ~ 
soc::rcury ~ 
S11rhc.e TnMportat.lon ao.rd ~;;' 
C...o Control Unit y-
192S K Str~ot, N.V, 
Vnhlnqt-on, O.C. :lOUl-0001 

l'e : Fln•nco Docht llo. JCllUi. s._lt Vlov, Inc. • • 
Control -- H.ahC\lllnq ll•llor R.lllro.td comp.any -­
E.w~tlon from 40 u.s .c. s1:17~ (Aps>rovol of 
I rreypcpble yqr tan Try•il.t t 

Dear Secretory Vlllt ... 1 

On bohO>lf or $\m:al1t '\liow . c . ... nd punuont to 49 
c.r.11. P.trt 1013.l'l•l r Vilt •re lllblolttlnq Lon 1101 coploa of ii 

llot1n9. Trllll Aqra..,ftt for lnfar....,l 1urc rovlcv •nd o non• 
bh.d ln" oplnlon th.at tl-:c. A.qr-nt ofrect.lvcly ln1ul11to11 tho 
••ltlor from .. ny un.tuthorl ::,.d •cqul3ltlon ot con rol of • 
roqulatad e11r t ler. 

tr._ 

s-n Vlov lo .s non··c.•rr'hir 111oldln11 ccaipony th.it la 
neqo11 .. 11n9 to 11i:q11lro control of •h~ K.>honJ 14 V~lloy lltl!llrood 
~ny, o c1 .. aa llr carrlor currently a.itncdl by Cuyohocio 
ll•Uoy llt.llil,..y Camp.any, • vholly-ovri<'d •llb:tldlilry of LTV suel 
C~ny. lec•uea S-1t Ylev •lre•dV C1Jnt rol• other .:•er taro, 
lkwrd .:ippro•AI or a•mpllon viii bo re'l"lrod be!roro -'-It 
lllav c•n o•orcL•o control over HVllC. Very ohortly, Su.alt 
Vhiv lnl•nd• to U le .an epptoprlato Vorlf led Pwtl t lon for 
E.aemptlon ullldar 49 u.~.c. s1oso2 •nd ., c.r.a. t•rt 1121, to 
eocura th• noc••••ry C'Ofttrol •uthorlty. roe varlo~• r11o1eon1, 
llov.ver, lt .. y l:lo n'OCle•••ry far the p.artloa lo clo .. tho 
ec:q.aloltlo11 tr•n•.ctlon before lha ..,.,d rulH' 011 Su.alt 
Vla•'• Patltlon. In t .b.al cvont, end to pravenl o1n •uthorhed 
•H~tlon al -uol _, HVIC, s-lt View plona t.o .,,ter 
lnlo thtl anolOHd A.Qr9-nl to cr••U •n 1 crovoc.a.ble votl114 

K.Jl). 

£n.:J 
cc: 



Tt., Honorable Vernon II. Wllll11.m• 
Huch a. 2001 
P.iqo 2 

Lr11u, ln vhich tho nod ol HllRC would bo hold ponding &o.rd 
•ctlan Jn r••~ao to tho Petition. 

Wo roapectlulJy requoat th~L th~ •ncloeocl bo 
rovlev..:1 .tlld Ula 1ton-blndl1t9 opinion r11r:i&i.,ted H pre111ptl11' •• 
poHJblo. It lo 011p9Cled Uwt. the> 'l'&fiO!l• lllJ(ffMnto 
avldo1tcln9 t"4t trana4ctlon vlll be ••ecuted thla vaek, ond 
that tho nlttd to uUUH th• ""tlnq truat m111y arhe prior to April I!>, 2001. 

PlHao •cknovlodqo rocolpt iii Ulla l•ttor •.lld tho 
ll9re-nt 11)' mt&apln9 tho enrlo•111d dupJ lc1tt11 of lhh '111ttor 
.ind returnlnq 1r to our ll!l&•aeng,r. 

K.JD/cbh 
Cncloa11r-<:1 

Th.ult ll'Ou foe you •ttrntl~n to tbla .. ltor, 

Roapactfullll' aut...lttod, 

2~ 
M Attornall' for 
Summit Viev, fnc. 

cc: Hr. D.avld H. KonachnU,, Ofc. "' Procoac!lnq• /v/oncla.uroJ 
Hr • .Joaaph bott .. r, Ole. of Procecdin9a Cv/cncloaurc) 
Hr. Willia~ II. Str.t1111 lw/enct<rsurel 
llo.so-Hh:.hele Welnryb, l:11q. !v/oncloaurl'I 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

by ... 11aa .. 's-11 View. Inc.. .. ()Mo corpanlioo rs-111h"") _, 

_ ClllllQnlliae rr~ 

WITNESS ETH: 

___ .... 

WHEREAS, ii is i.:al.mlal llul s-it ,.;u ~Ide.a puldlam ordic ouua.diq 

tbo o( llOCk QI lls u.haaiDa Vllky blnat c..,_,. rMVRC") punum to aSlllCll Pmdme 

A.,_--•S-.IL MV1tC BJ~<'.;~ V:J'cy Rait.'I)' CamplllY, ·~ ohrhldi ii 

,llllKhaJ badD. hlullil A; .. 

wtfl!JU!AS.11 b...,,.... •-*orlhtpmdlalllotMVRC wtu­

priof 101119 ~ i,, !Im SarfaDc T~ 0G...t ("STD, o( D1 n:iqvtn:d 1p111111'11 ix 

acalfllimwiih•""'1"E'IOs-.il'1-.Lliballo(a.lnllonrMVRC;anl 

Wll.ER!AS, Smm.11 ~ lilnll.-Iy wi1b ~- llCqllill_tioli or lhc-11.0tk ol 

MVllC, to-·lllCiky'olit ofllldl lkftS 111• ililiqldidcnL im-'11abl!: •Wq•l!:lllllpUllllllll Ul'l­

Nlca o(U. S1lJ oodif1ahU9 C.-P.k. hit 101.l, P, ... IO '"'"iii ml)~ m _,_ ~ 

S.-k ia Cllllllnllfinl.or !loll Ult porrr1 ID Clllllll'lll r.MC•prior IHazipl of U'J ""lllllii. 5111 ~ 

•a.~...i 

WHEllEAS.mlh.-Tt'llllOI: _ _,,orilt 1m11a1~u1..-ldllrie1lm myollkalot 

~ _..,_ 1i11-1w111is-m1 • ~oru •lllliala. or lllfJC-.. ordinict • lndincl 

....._-S ._.. .. _. ....... Summilto-WQ1111191_T.,,.. 
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ofMVRC in connocW111 lbr:nMlb.1D ~lba·ICiC'llriitaora:ay ~ SlU lfPPIUYIJ or 

ceai111li111 fOr s-il'a .....,;pd1111 ol collll'OI of MVRC. and 14 ~at Trust Slod: ill ~ 

widl ~.a hcnlll'. ln all dhcr rapcr;u, TruGce ahall '1'1110 .r.l Wia ofTnm Stock Ill TnUlc:f:'_1 

IOlo dlmet!OA, tiavina due qgrd flit lbc 1boldat1} af IN: ll'lld Ocrtlf!mic:i, ddcnnincd wilfiDul 

refc:n:nce ID auch boldcr(a)' ·1n1:aa11 in r.aibaada Dlha ~ MVRC Tiii# f~ aotwilhl1aDdina.11 

bold.l:r or,_ Tnllt Cc:rtificaic ~ 111 cy lime. blll ·aalY ... ;111 rhc priM llpplll''ll.I ol Llui STD. i.'ilu\act 

Trusuc io wmung ID YO(s TRiit Slock ~lal by l1Kh Trwi Ccnif1c:11c In my manDct' i:.l which 

_ ali: TNAaJ&b:ill ~!be-~ in~...ubaidi ~lam. In~ !II v00nl risbla. 

TIUllCO stall lllkc i:ul:b lldicm • 1111 imdinp by oainsau lo tica of 11 IJICCldia. 

4. This APiicmmt mid lbc ~ orTNSlec during tbc tam of Ibo tnut 

lh:ill be incwc:alllc by Sirnunit lmd lball tcnnimlc ~Y in llCCOfJlncc with Ibo PfOVkians or~ 

8 bcrco( 

s. TN.ro: ~ ... CIGtix dlie •viins pawas o[Tnmt S1«k ill 1111y Wll1 ao 

~ aa IO_llll)'_~arillf~ld.lliGmbip ~ S11111111i1mil111 amU..., an lhe­

laod.and MVRC. Gil l.bea!Ja. Tlll!llG. tball nat. wilhoal priotmppwal oflbe'STB. •'filC Tna.t Sllxlr 

ID ella 11111 officer-, tfinrlar, lllllllimc 01t rqin:smt.11M: of S-il °!:".Ill affilillks arnblidlaria •All 

o~or director or f!dVRC. ar ClllCf iaro my~ or WRc1 at btdind bulU- mmnaancna willl 

Smnnail 12AI coolJ be DiJllllNal n illowina Smnmil ID crcm. COOllOI tlY'fll Tnllkll:. Tl\lllce llhall nol 

bo &Mlir·rarmymidaallllwar rm or .,emir <ti iuJ..-a -~ alsb Illa ~or 

l11dmlalllllk:rlllil~flff:a-mtlllC(•miiMlaa,aCCfll••·1m1l1arTn11&cie019'llflll 

...... fll ........... 
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6. TNll Ccni&.la .mil be llUlfcnblclXI Ille boonofTnlllcc bydio 

bDJdrr IJ}cn:o(. in acainm- Miii Nli£s tsbblilhcd by Tn111ac (or lhc purpinc. Ulll.il ir-fcrnd, 

Tnllkr may n11 lbc: 1~ holdn u OWllC'f fonll pwpcueL Exh1 ~ram oh TNI\ Ccnl&.oMI 

llhalJ. by hia m:apl:lllCC bamt.111*111 to ad bacon!c D p:sty la 1thjj Apana11. 

7. Pmdina u:rmimlionorlhc ll1lil a hemo p1ovitbi, TruskC&hlll pyOYO 

all =Ill dividcnda or distrilndom • dira:tal by the holdaf1) ofdll! TNa CcniBccui:a. TIUSlcc llWI 

ramw aod bald dividallb a disln'llmiom Olh..T ib;m'I Qlh upon lhe mmc icnu • Trwt S1oclr.. and 

lball l.llllC TNSI r·criilk:l&a ~I ay _.or '1lhlitiomJ llCIClll'ltics lhDI lllD)' be plld u divltliaftdi 

011 TNll SIOdr.. 

I. (•) In \he C\'Clll daa lk ST8 :appnna 51111111111 'a .mumpti.oa of CClllll'OI 

over MVRC pal'lllml i.o 49 U.S.C. Sa:liou 1IID.d111J.. « IJWlla DD a.anptJon fRllll lhll 

miuin:lllClll IO ~.-11"""nm.Ipummll1.o .a9 U.S.C. So:lion lMOl. 1hni 1mnrcdialcfy llpcHI Ille 

dircalGa ors-ii '11111 lhe dC!ivay of a aipy of Ille STB'1 on:lcr, or in ihc cwml cM1 othawilc 

COOlnlllins bw ii 11111Citdld ID .Uow Summil ID ll!!l'crrilc conlml O¥fll MVRC '1rilho111 prior S11l 

~ °' aanpdoa. T-"""'llCID IMll ~fa to or upon lhcanmofll1e holdaf1)oftbc T11111 

Ccnif-ci,.1111 ri&hb. tide Ind illllft8I in al i.t 11.ic Tl\lll 'Siocl!. whcmipon1 diila ~ 

lldllnlmically ~11~ 

(11) Ualca _, 1amimla! punianr io Plftll'llPh l(a). lhil ~ail ~n 

1a111imto 1111J~JO.20CM. • iuy lie Clla1ldai by lbc"p;.nlcs hmto ao 1on1 • llD viol.llliGn or"9 

U.S.C.s-iall 1 llll wfll rau.il 6-u:h ~or cdmdmL All Trlllt SIDCt Mii ~ adacr 

prapatJ llClil "1 n.r.1ammii11r ..- lllCfl lmn1-ion alllll be d.illrilnllal an a pso mm tmia r.o • 

""'" 



up"4l lhc orda·ol Ille hlihlat•l allhc: TlllSI Ci:rtificmo. Tr1111ce nay, in iu ~le dimd'11111, 

~ lhc mnadcr io ii oClhc: Tnia CcniflCIUCS bcCcin: lhc rdQIC or •nnarcr oflllc &1DCk lnu:raaa 

C!\"idcni:al lhadly. 

(c) Excqil a pnivid.cd in this ~h I. T11111c1111.hall no1 dllpua o(ar i11 

my •-.Y c:nnunbcr die TNll S1ock. 

(II) 11111 fingDi11111Qt1o;; INUndillf. i fl.ho S TB 1-m anlcr lhlll lhe 

ICmllmli1111 orlhll >.ammma will DOI c:w>e Summi1 ID ~.-c ainll'DI or MVl.C. Tnaa~ W.11 lr.lnlfc:r an 

1 P"I n111 !ml.a IA or upon lhci onla oflhi: bolida(•) orTll!R Ccnlfte131a all rip&. tide llDli illkfCll lJI 

111111 to Ille TNll Slodc. wtlclalpoD ~ A.-.i mtanWic::ally lliaU IO:mina&c. TNlkt' l'.nll)', In 111 

~ diJCrmon. raqain: lk _,._m ID i1 11flhc Trust Ccniftai11:1 bcm llu: mmsc e1 innarcr 

ollbe llOCk llllcra1 ~ lhadi)o. 

9, Ncilhcr T~ 111111 uty o:a.mn.& ar Albsi&ry orTnlllcc i.my b1YC 11111 om ten 

or immlla-. or dicir rapai:d''C bmn1a of iliRiclarl ia ~ wilh Sununil « IZf'/ oC ill 1ffili.aa, nor 

Jhall ii alpF ill illy-or dinxt OI imfftu ~ .lmllp::rDGI( wilh $aQlnlt lb.al· llllllld be 

ClllDIUD U •UJowinl Sammil 'IO aame C&ll!l1'>l °"• Trua~ Ncilha Smnmil nor ill Dllll.lllla or 

mtisidiaria llall puKli;iK the llodl: « l«llrilic:I orT~ or 1111 .tlilWc or~ oCTllll!ft. 

10. TRlltQ: .mil be Clllitlcd ID Ra:i.-c ~la and Clll1DmR'Y·compam-

dall !ilr ID -.-n:ndaal llJ 11 amb I •• • A~ ..... Aid coatpOIMlioQ, '°IQlla' wllh Ill , ... 

ma• Dilaapc:lllCI ~ ilnm:d. lllall bc 1pmi1pnuplly by Sinftl. TllllU:C mq •mt 

rig Dplliat ......... aaytlckpll IL' mdt1qanallll: paMWll oisry---illittllld)' 

llcn:ialcl' .... dllll bomddad ID nilDllunanail ,_ lbc l'ca ..a apcmmol llldl .... 

·S-



11. Tl'ld!CO llall 110t be llllSlllUlblo IOr 1bc dclllllJt or ~tlCl or Oll'J •&an 

ot auomcy DppOinud by ii in punaaa:e hmof.i! lllCll agcn1 or ll1IOnicy lhAll have been lll:lc&I~ with 

n:a:.omble an. 1bo cJwia lllld R:lp!lllaibllilics QfT~ INll be limiccd tD mi. CIJlftll)y ~ ~cirth 

iD dlit Agrecmcnt Tnmce dlal1 be lblly pfotccfcd 'by actiJ1a ill rc:lima 11pm1 ilnJ notioc. adYkc, 

talpDOllblc for the 111flidcncy or~ ~f Ibo: fomi,, curutiao. validity or~ of tho T1111:11 

St«k or any odia' docunlCll1I i-1 in conmr=tion with this Al!fCCIJIClll. no; ·..mil Tumcc be 

n:spousible Of liahk in All) rcspccl CID llCCOld 0 ( dJi: id.nil)', mrthorily Gt risflla o( the~ 

cuanina ~ pwportina so cscm1e orddm:t llldi Tnm Suick at olhlr doroincnt, cacq1t b" lhc 

c:u:euiiDn and ddlvay o(lbis A~ by 1 nak:e. Saunit ;ii all lfDu:s will piul&Ct. iradcml'lify ·llld. 

~ lwmk:u Tl\ISICC &am 1111 km. ~ lidiiJily, COil or CZpc:llll: wha!Joever In Cllnll«tian wftli 

did Apa:lllOll, cm:pt dlolc, if rmy, ISlking fiunl th: 8'Q1S lll:Jli~ or wiOf11I ml!ICOPd IC1 or 

'fl'llllCc.aa! will~ 1111 ~~&. ~ IUll ~lity rar.~ ~on llc:lllT'Clll basis 1111 

COlb' lllld ~ IDbja:t to 11.e afandccn"bcr.! iDdcnmifiaUon; provided. birwt'vu', !Im! Sllllll1lit . 

s-it's a"riaai ~ The iadannifialioll abllP.-of Sammit llall lllrfln fll'/ ~ o( 

dlil A~,,,~ .-a!. ll:lipaiaa.... ... 6'TNllcC.. Trmaae -r-11.n111 

c-.:1 sdcictal "1'il md die oPillliiml or_.. ai.wl th:lll be: fall tll)d aiimp\dc 8lllhorimlan .-1 

~ ID.1apo::tof rtr1Klicmtutai oramilral Ill' mlri:ral.a,yT,... licnualcrln llPDd fllidamd 

~~wim~apiniam:. 

d 

d 

a 



I 

tl. TNoan: lfltf raip" lillY liiDc by tivma abry (60) a.ya· wriucn 1101i.m 1o 

Simmlil md 10 die ST8. Smail all d last lilla:n (•I'S') dap pnor ID W t~\"D dalD or 9lld\ a 

1111•i.u ;qipoint •-.. P".111.ee whicll .mu Yliary the rcquinmm1&·or0Ua ~ Uao 

llll:Eeuor lrUcir Dll luvo om~ -.1 llball luvc lllllZqtia:I arPOilllmml 111. lcua lillcm (IS) 

!by. prior 10 lhc dTani\-cclaleofllldi IDlii:c a(raip:atioa. the raiping Tnlllcc may pcWoa my 

~orcourt o(cmnpd.at&jarialiL1iaa 6ii'* ;ippOinlibelll ore aacasror llmll:e. In 1..'lc C'O"CllJ of 

a, lnlllrial violadi byTNSl""oli.bc la1lll Md -.fitiaas·o(lhi'I Ap-cc'iiliml. Tiuec Ill.all bccvmat 

ddqmlifial &om Kling • lll&Sk!c hcmmdo:t' u - • a -.:caor ll'llllClll slall 'liavo .,_ ~!Cd In 

die llWlnCI' pRWidcd by lhis Pr.lpph. 

U. Thit A.,..au _,-k modifial,or·mncnlal by asr=nmr 

Cl«Ulai by s.twil Ulll Trmiee. in onkt to eamply w.flh ~ nlk.. rqav~cia or onla o( tbc STD ot 

iipa !he ophiiDa or~ for c:iil\a',plily Ila! llldi mqaiiliQliaa ar ~ ia ~ ll'il 

camislml wilh 1111.ppliabk·~ ~ •"DWJJ na qrmacnu lllida-<4' c.F.R.. Polit !Oil. 

I'.&. llli'l .A.,.am _, dlt rilla Ind oblip&ions or tho smtia bcmtnda 

Jtqd be punod by the~ a(dw I&* orOllio. acqil l!!.11 lo die alail,'lllJ pniviatl tamrimy 

k t-.1 il!COlllislClll widl !km~ Aa a( I'M o; rtplallotu p!JllllUl .. al l.bcmmilcr by 

1111 STB. ma N:I. ..i ~ IMll Clllilnl.1 mid mdl pntvisian hereof tllall be alwai elTec:I only lo 

~ Cllml pcnnitltd by lllCll /ta. tqUlaliam.. 

IS. Thia~ llDl!lkbinifmg upaitlht-11111 ...i .. orlht 

p:ltliCa baaa,. ........ tridlom limimiaa ~IO Summit by mapr, -aidaiml ot odlawbc. 
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~ llf'°byfalcral Upam.1!.Kpa.1 Mmil..or .i 'libr cwaaipr ddiwsy orCDlsicrllniai or 

,ddiwm11Hln ·pcnall ur 'by lda:apy) IO die~ IO •·bam ii Is iq be 'Pl'al If duuddn:u ICl '°'111 

Tos.-it: 

ToTNll.Cc 

SummilV~; lno:.. 

136 Soulh fifth Slla:l 
c~ Otiio .o112 
Min: V"~Prmdml 

A~ --bica:W.1,.ny-Wllc inw r .... 1y llld bnsl!:nblyllllmllll..i-W not be 

......... hy-.y~ Aa:m6itly. ii ls..,. Cllll it.pmtim bcrclowill ..ms ........ 

ot ......... ~ m l:nr iii_, mil l'ar tp:ii:ilC pcrfam-., ...t 111111 Iba mlklcd ID cmipml 



r 
' 

IN WITNESs WHEREOF. 5-it View, Inc.. &ad------- haw QlllCd 

St.lt.IMrr VIEW, INC. 

By: ______ _ 

Ill: --------

Ila: -----------




