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BNSF-121

Before the
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760 (Sub-No. 46)

BNSF RAILWAY COMPANY
—TERMINAL TRACKAGE RIGHTS—
KANSAS CITY SOUTHERN RAILWAY COMPANY AND
UNION PACIFIC RAILROAD COMPANY

APPLICATION FOR TERMINAL TRACKAGE RIGHTS

BNSF’s Opening Statement and Evidence

BNSF requests that the Surface Transportation Board (“STB” or “Board”) confirm the
direct trackage rights granted to BNSF over the Rosebluff Industrial Lead as a condition to the
UP/SP merger.> Board action is made necessary because — for more than two years — UP and
KCS have actively prevented and frustrated BNSF’s use of those Board-imposed direct trackage
rights.

Below is BNSF's Opening Statement, describing the background of this dispute and the
Application, followed by (i) the Verified Statement of Richard E. Weicher describing the history

of the conditions imposed by the STB under the settlement agreements in the UP/SP merger,

! The acronyms used herein are the same as those in Appendix B to Decision No. 44. All
references to Exhibits 1 — 5 refer to exhibits attached to the Verified Statement of Richard E.
Weicher. (Exhibits 1, 3 and 5 reflect the relevant portions of the cited agreements.) All
references to Exhibits A — G refer to exhibits attached to the Verified Statement of Rollin D.
Bredenberg.



including the CMA agreement that granted BNSF the right to provide direct service at Lake
Charles as a condition on the UP/SP merger to preserve competition, and (ii) the Verified
Statement of Rollin D. Bredenberg describing the trackage at West Lake Charles and operations
involved in this Application.

. INTRODUCTION

In 1996, the Board approved the merger of UP and SP — a merger which generated much
controversy due to the extensive overlap of the merging carriers’ rail systems. See Finance
Docket No. 32760, Decision No. 44, 1 S.T.B. 233, 367-68 (Aug. 12, 1996). While the applicants
projected that there would be substantial benefits arising from the proposed combination, they
likewise acknowledged that there would be substantial adverse competitive harm absent the
adoption of remedies designed to protect against the loss of the pre-merger competitive options
of many shippers. The principal competitive remedy advanced by the applicants was the
September 25, 1995 settlement agreement between UP/SP and BNSF (the “BNSF Settlement
Agreement”). But a number of parties (including major shipper organizations and the U.S.
Department of Justice) judged the agreement inadequate, and ultimately additional settlement
agreements were signed by UP/SP with other parties, including the Chemical Manufacturers
Association (“CMA”), which represented many of the large Gulf Coast chemical shippers.
These agreements expanded and enhanced the protection of pre-merger competition. The Board
further strengthened that protection in its decision approving the merger by making the
implementation of those agreements, and additional remedies crafted by the Board itself,
conditions of the merger. See Decision No. 44, 1 S.T.B. at 419-20.

In Decision No. 44, the Board conditioned the UP/SP merger on the granting of direct

trackage rights to BNSF over 3900 miles of track, specifically including nine miles of track in



West Lake Charles, LA jointly owned by UP and KCS, known as the Rosebluff Industrial Lead.?
Id. The rights that the STB granted to BNSF included both direct train service and reciprocal
switch. See Exhibit 1, BNSF Settlement Agreement, Section 5(c). Those two distinct rights of
access were granted by the Board to preserve the pre-merger competition that Lake Charles area
shippers would otherwise lose as a result of the UP/SP merger.

BNSF approached UP in 2012 to initiate direct service under its Board-imposed trackage
rights in response to a request from CITGO, which has a facility located on the Rosebluff
Industrial Lead. Instead of honoring BNSF’s merger condition trackage rights, UP and KCS
instead have refused to allow BNSF to directly serve the CITGO facility, under the guise of a
(now dismissed) lawsuit, manufactured procedural roadblocks and operational complexities, and
claims that KCS (as co-owner) can unilaterally veto BNSF’s access. The Board must reconfirm
its prior imposition of BNSF’s trackage rights in this proceeding to protect BNSF’s right to
provide the competitive service the Board ruled necessary in the UP/SP merger.

As set forth below, BNSF respectfully requests the imposition of terminal trackage rights
to ensure that direct competitive service can finally be established by BNSF, as envisioned by the

parties, the CMA, and the Board years ago in Decision Nos. 44 and 63.

2 KCS filed a complaint for declaratory judgment in Federal district court in Louisiana in
January 2013 seeking a declaration that BNSF cannot serve West Lake Charles area shippers
without KCS’s consent and asserted that the referenced track is jointly owned by KCS and UP.
See Kansas City Southern Railway Co. v. BNSF Railway Co., Civ. A. No. 5:13-CV-98 (W.D.
La.) (filed Jan. 15, 2013), KCS’s First Am. Compl. for Declaratory J. 30 (“Track needed to
physically serve [the CITGO facility] is jointly owned by UP and KCS and is covered by various
joint use agreements previously mentioned.”). The case ultimately was dismissed on motion of
BNSF asserting that the Board had exclusive jurisdiction over the dispute.



1. BACKGROUND

A. The UP/SP Merger and BNSF’s Resulting Rights

In Decision No. 44, the Board imposed trackage rights conditions on the UP/SP merger
under the BNSF Settlement Agreement and the CMA Agreement that provide BNSF the right (i)
to handle traffic of shippers open to all of UP, SP, and KCS at Lake Charles and Westlake; and
(ii) to handle traffic of shippers open to SP and KCS at West Lake Charles (collectively, the
“Lake Charles Condition”). Decision No. 44,1 S.T.B. at 427-29

The 1995 BNSF Settlement Agreement was the first iteration of the trackage rights
ultimately ordered by the Board as conditions to the UP/SP merger. Exhibit 1, BNSF Settlement
Agreement. The CMA subsequently expressed concerns to the Board that the BNSF Settlement
Agreement did not adequately protect competition in the Gulf Coast chemicals rail freight
market, including in the Lake Charles area. See CMA-7, filed March 28, 1996, at 17 (the BNSF
Settlement Agreement should be expanded to include “3-to-2” points such as Lake Charles
where only the merged UP/SP system can serve particular routes). To address those concerns,
Section 8 of an April 1996 agreement among UP, BNSF, and the CMA (the “CMA Agreement”)
provided BNSF with access to Lake Charles area shippers “on the same basis as is provided for
in the BN/Santa Fe Settlement Agreement for ‘2-to-1’ points.”® Exhibit 2, CMA Agreement,
Section 8. That access includes both direct train service and reciprocal switch at BNSF’s
election to provide the most comprehensive, competitive alternative for each individual shipper.
See Exhibit 1, BNSF Settlement Agreement, Section 5(c).

BNSF and UP supplemented the BNSF Settlement Agreement on June 27, 1996

(“Second Supplemental Agreement”), to memorialize the rights agreed to in the CMA

® The Board summarized the CMA Agreement in Decision No. 44. See 1 S.T.B. at 254-55.



Agreement, which was also imposed as a condition to UP/SP merger by the Board. Exhibit 3,
Second Supplemental Agreement. UP again agreed that BNSF had the right “to handle traffic of
shippers open to all of UP, SP, and KCS at Lake Charles and West Lake, LA, and traffic of
shippers open to SP and KCS at West Lake Charles, LA.” Exhibit 3, Second Supplemental
Agreement, Section 4(b). BNSF’s right to serve the Lake Charles area included both direct train
service and reciprocal switch to preserve, for perpetuity, the competition that otherwise would
have been lost as a result of the UP/SP merger. Id. at Section 4(c). As shippers’ needs grow,
BNSF, at its sole option, can choose the service — direct or reciprocal switch — that provides the
best competitive alternative for each particular shipper.

The Board further expanded the Lake Charles Condition in Decision No. 44 to preserve
and protect the competition that existed for Lake Charles area shippers before the UP/SP merger.
1. S.T.B. at 427-29. In a later decision affirming this expansion, the Board stated that “it was
necessary to expand the voluntary settlement agreements involving UP/SP, BNSF, and CMA,
and that giving BNSF additional rights was the most effective way to assure continued
competition for Lake Charles area shippers.” Finance Docket No. 32760, Decision No. 63, slip
op. at 8 (served Dec. 4, 1996).

B. KCS’s Challenge to BNSF Access to Lake Charles Area Shippers

Years ago, KCS challenged the Board’s grant of BNSF access to Lake Charles area
shippers in a motion to reconsider Decision No. 44 filed on September 3, 1996. See Decision
No. 63, slip op. at 2-3. In that motion, KCS contended for the first time on reconsideration that
UP/SP could provide BNSF with access via direct train service to facilities at Westlake and West
Lake Charles (and possibly Lake Charles as well) only with KCS’s consent or if the Board
granted a terminal trackage rights application under 49 U.S.C. 8§ 11103 (now 49 U.S.C. § 11102).

Id. at 5-6. KCS claimed that four bilateral joint facility agreements between it and T&NO (an SP



predecessor) required its consent to grant such access to another carrier, and thus UP could not
unilaterally provide direct access to BNSF.* 1d.

The UP/SP merger was consummated on September 11, 1996 (see UP/SP-277), while
KCS’s petition for reconsideration was pending, and in spite of KCS’s position concerning the
joint facility agreements. See Decision No. 63, slip op. at 2. Thus, UP accepted the Board’s
merger conditions, including the Lake Charles Condition giving BNSF direct access via trackage
rights to Lake Charles area shippers.

Shortly thereafter, however, in Decision No. 63, the Board denied KCS’s challenge to the
Lake Charles Condition, noting that KCS lacked a sufficient route structure to be competitive
with UP in many corridors on a single-line basis. Decision No. 63, slip op. at 8. The Board also
reconfirmed the importance of BNSF’s direct access to preserve competition for Lake Charles
area shippers. Id. at 7-8. In so doing, the Board expressed its expectation that the parties would
negotiate an agreement on the issues raised by KCS with regard to the four joint facility
agreements and that, in the absence of such an agreement, KCS or UP could submit the issues to
arbitration under the terms of their joint facility agreements. Id. at 9-10. The Board further
indicated that, if those parties were unable to agree and/or the arbitration produced a situation
where BNSF access to Lake Charles area shippers was blocked, BNSF could return to the Board
to seek approval of a terminal trackage rights application. Id. at 10. The Board also noted that,
if and to the extent a terminal trackage rights application were to be denied, an override of the

terms of the four joint facility agreements might be necessary. Id.

4 KCS also contended that BNSF access could not be effected under the immunizing power of
former 49 U.S.C. 8 11341(a) (now Section 11321(a)) because an override is available only if
“necessary,” and that the availability of a terminal trackage rights application precluded a finding
of such necessity. Id. at 6.



As the Board concluded in its recent decision, an arbitration is not necessary, and any
further delay of this proceeding would be unproductive:
As the parties have complied with the intent of Decision No. 63 by attempting to

reach a private resolution of this dispute, any further delay of a terminal
trackage rights proceeding would be unproductive.

KCS and UP suggest that, under Decision No. 63, BNSF must ask UP to invoke
the arbitration mechanism contained in the joint facilities agreements before filing
a terminal trackage rights application. We disagree. The Board’s proposed step of
arbitration is permissive, rather than mandatory. Decision No. 63 assumes that (i)
BNSF “will accept” arbitration, and that (ii) UP will invoke arbitration “if and to
the extent BNSF so requests.” However, BNSF is unwilling to request that UP
pursue arbitration because it believes that neither party to the joint facility
agreements would adequately represent BNSF’s interests. Neither KCS nor UP
has disputed this claim. In short, Decision No. 63 did not require that BNSF, as
a precondition to filing a terminal trackage rights application, seek an
arbitration in which it could not participate, and BNSF has reasonably
explained its decision not to pursue that course.

Finance Docket 32760 (Sub-No. 46), Decision No. 2, slip op. at 3 (served Dec. 1, 2014)
(footnotes omitted) (emphasis added).

C. UP’s Repeated Confirmation of BNSF’s Access to Lake Charles Area Shippers

In addition to the CMA Agreement and Second Supplemental Agreement, UP repeatedly
confirmed BNSF’s direct access rights to the Lake Charles area. In 1997 and 1998, UP
experienced significant service difficulties which led to a rail service crisis caused by the
severely congested UP/SP lines in the Houston/Gulf Coast region. V.S. Weicher at 6. The
service crisis threatened to disrupt the emerging competitive balance established by the Board’s
merger conditions. Id. To ensure effective competition between Houston and New Orleans, on
February 12, 1998, BNSF and UP entered into a “Term Sheet Agreement” and agreed to jointly
own and operate the 50/50 Line—the former SP Lafayette Subdivision between Dawes, TX and
Avondale, LA. See Exhibit 4. The Term Sheet Agreement was later memorialized in a

September 1, 2000 “Operating Agreement”. See Exhibit 5. Both the Term Sheet Agreement and



the Operating Agreement gave BNSF trackage rights on former SP branches and spurs
connecting to the 50/50 Line, including the Rosebluff Industrial Lead where CITGO is located.
See Exhibit 4, Term Sheet Agreement, Section I1.2 and Exhibit 5, Operating Agreement, Section
1.1. At BNSF’s election, BNSF can access industries on the former SP branches and spurs via
reciprocal switch, direct access or haulage by UP. See Term Sheet Agreement, Section 11.2;
Operating Agreement § 2.1(e).

Through the Term Sheet Agreement and the Operating Agreement, UP (again with full
knowledge of KCS’s prior objections) reaffirmed its obligation to comply with the UP/SP
merger conditions, including BNSF’s direct access over the Rosebluff Industrial Lead.® Both
agreements provided that BNSF direct access to former SP branches and spurs such as the
Rosebluff Industrial Lead would be on the “same basis” that BNSF serves “2-to-1" customers
under the BNSF Settlement Agreement. Id. That “basis” includes direct train service. See
Exhibit 1, BNSF Settlement Agreement, Section 5(c). Given that the Board directed UP and
KCS in Decision No. 63 to resolve whether the provisions of the four joint facility agreements in
fact required KCS to consent for BNSF to operate over the joint facility trackage and also given
UP’s subsequent repeated reaffirmation of its grant of those rights, BNSF reasonably assumed

that KCS’s objection relating to BNSF’s access to Lake Charles area shippers had been resolved.

® The Term Sheet Agreement and the Operating Agreement are not the source of BNSF’s right to
provide direct service to CITGO and other Lake Charles area shippers. BNSF’s right to provide
direct service to such shippers is based on the Board’s decisions in the UP/SP merger

proceeding. The 50/50 Line agreements, however, are relevant because they confirm those rights
with great clarity, and they provide evidence that UP recognized both its obligation and its ability
to afford BNSF direct access to shippers in the Lake Charles area, notwithstanding the terms of
any agreements that UP may have with KCS.



Four years later in 2002, BNSF and UP submitted to the Board the Restated and
Amended Settlement Agreement (“RASA”) by which UP again represented to BNSF and to the
Board that it had the authority to grant direct access to BNSF:

BNSF shall also have the right to handle traffic of shippers open to all of UP, SP

and KCS at Lake Charles, Rose Bluff and West Lake, LA, and traffic of shippers

open to SP and KCS at West Lake Charles.

RASA, Section 5(b) (not attached). The RASA provides that BNSF’s right to handle such traffic
“shall be direct or through reciprocal switch, or, with UP/SP’s prior agreement, through a third

party contractor.” RASA, Section 5(c).

D. BNSF’s Request for Direct Access to Citgo

In 2012, BNSF approached UP to initiate direct BNSF rail transportation to the CITGO
refinery facility located at West Lake Charles on the Rosebluff Industrial Lead. See Exhibit A.
Crude oil shippers had requested that BNSF provide such service, and, in May 2012, CITGO
asked BNSF to provide direct unit train service for crude oil destined to its facility. V.S.
Bredenberg at 2. BNSF had previously served CITGO and other shippers on the Rosebluff
Industrial Lead via reciprocal switch by UP. This arrangement had become increasingly
unsatisfactory for CITGO. See CITGO Petition to Intervene at 2-3. For the last several years,
CITGO has received increasing amounts of crude oil for processing at its West Lake Charles
facility by rail. Id. at 2. Because increasing amounts of the crude oil received for processing at
the CITGO refinery are from areas without access to the interstate pipeline system, CITGO’s
reliance on rail service has grown tremendously. Id. To accommodate additional rail cars,
CITGO has improved its rail receiving facilities and sought direct single-line service from
BNSF. Id. Such service would involve BNSF running its own trains over the Rosebluff

Industrial Lead.



In a May 24, 2012 letter, BNSF notified UP of its intent to provide the direct service
requested by CITGO. See Exhibit B. Alleging operational difficulties and the alleged need for
KCS’s “operational concurrence,” UP refused in a June 21, 2012 letter to allow BNSF to access
the Rosebluff Industrial Lead. See Exhibit C.

As Mr. Bredenberg recounts, UP and BNSF personnel corresponded and met over the
next several months to address UP’s operational concerns. V.S. Bredenberg at 2-4. As a result
of these efforts, BNSF understood that there were no material operational impediments that
could not readily be addressed. Thus, on November 2, 2012, BNSF again notified UP that it
intended to serve CITGO directly beginning on November 20, 2012, providing manifest service
using four-axle locomotives. See Exhibit D. On November 20, 2012, UP concurred with
BNSF’s direct service to the CITGO facility (subject to certain volume restrictions), and limited
further discussions to the mitigation of the impact of additional traffic on the affected track. See
Exhibit E.

E. BNSF’s Citgo Crude Operating Plan Proposed by UP and KCS’s Opposition

Less than one month later, on December 18, 2012, Roger Lambeth, Superintendent of the
UP Livonia Service Unit, confirmed the resolution of the operational issues, and provided the
following “BNSF Citgo Crude Operating Plan” by email:

BNSF will begin delivering to Citgo on Friday (12/21) morning (after KCS pulls

their Wednesday spot) - - 30 cars - - between 5am and 7am. They will then be

able to come every other day to spot and pull - - based on Citgo having the cars

unloaded and based on capacity. UP will deliver cars received as they arrive and

place within the facility or one of the storage tracks. In the event KCS and BNSF

both have a 30 car cut for Citgo, they will need to work out the logistics of
delivery.

See Exhibit F.
In an email later that same day, KCS, through its Chief Legal Officer William J.

Wochner, refused BNSF’s access to the terminal facility trackage, and BNSF ultimately

10



interchanged the train to UP in reciprocal switch service. See Exhibit G. The next day, Mr.
Lambeth called Mr. Stephens and stated that BNSF could not serve CITGO directly, alleging that
KCS consent was required for BNSF to operate over the Rosebluff Industrial Lead. V.S.
Bredenberg at 4.

Following the Board’s direction in Decision No. 63, BNSF filed its Application for
Terminal Trackage Rights shortly after KCS and UP blocked its direct train. Since then, BNSF’s
repeated efforts to resolve this dispute with UP and KCS have failed. VV.S. Bredenberg at 4.

I11.  DESCRIPTION OF THE TERMINAL TRACKAGE

By this Application, BNSF seeks terminal trackage rights over the Rosebluff Industrial
Lead, a former SP-operated single track, nine miles in length. The Rosebluff Industrial Lead
begins on the 50/50 Line at MP 222.3 and extends to the south for approximately 9 miles.
Approximately 0.50 miles south of the 50/50 Line, the Rosebluff Industrial Lead runs through
Rosebluff Yard, which consists of five yard tracks and one running track.® See Exhibit A.

IV. THE BOARD ALREADY GRANTED
BNSE DIRECT ACCESS TO CITGO WHICH MUST BE PRESERVED

In approving a merger, the Board must find that the merger is consistent with the public
interest and must balance the benefits of the merger against any competitive harm that cannot be
mitigated by conditions. See Decision No. 44, 1 S.T.B at 362-63. In 1996, the Board
conditioned the UP/SP merger on multiple agreements that protected the pre-merger competition
that would have otherwise been lost by the combination of the two dominant railroads serving
chemical shippers on the Gulf Coast. It is paramount that the Board’s merger conditions remain
vibrant and fully enforceable. UP agreed to the conditions imposed by the Board (including

BNSF access via direct train service to Lake Charles shippers) when it accepted the Board’s

® Rosebluff Yard also is referred to in some maps and charts as “Maplewood Yard.”
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approval decision in 1996. In so doing, UP accepted the inherent responsibility to ensure that the
conditions remain effective and meet their competition-preserving purpose. This responsibility
includes ensuring that UP has (or acquires) any underlying contractual or other authority needed
to grant the mandated trackage rights and ensuring that BNSF can operate its trains on the
trackage rights lines to serve as an effective competitive replacement for SP service.

The Board has recognized the importance of ensuring the full implementation of the
merger conditions, including the Lake Charles Condition. For example, in Decision No. 20
(General Oversight), the Board stated that:

BNSF, however, should be regarded as the guardian of the rights we entrusted to

it in Merger Dec. No. 44. BNSF, as the grantee under most of the conditions we

imposed when we authorized the UP/SP merger has a strong incentive to see to it

that those conditions are enforced to the fullest, and, as that grantee, is the party
best situated to enforce them against UP.

Finance Docket No. 32760 (Sub-No. 21), Decision No. 20, slip op. at 13 (served Dec. 20, 2001).
Similarly, in Decision No. 21 (General Oversight), the Board, in concluding the formal five-year
oversight period, noted that it would have continuing authority — into the indefinite future — to
resolve disputes concerning BNSF access to shippers under the BNSF Settlement Agreement or
relating to the parties’ compliance with the merger conditions. Finance Docket No. 32760 (Sub-
No. 21), Decision No. 21, slip op. at 5-6 (served Dec. 20, 2001). The Board also noted that
BNSF and shippers have independent rights to seek Board intervention “to ensure that the
conditions [the Board] imposed on the merger are implemented in a manner that effectively
preserves pre-merger competition.” Id. at 6.

The Board’s approval of the primary UP/SP application in Decision No. 44, which was
conditioned on the obligations in the BNSF Settlement Agreement and the CMA Agreement,

clearly constituted sufficient authority to authorize BNSF to directly access the Rosebluff

12



Industrial Lead. Because KCS and UP oppose this access, BNSF asks the Board to grant BNSF
terminal trackage rights over the Rosebluff Industrial Lead to implement the rights provided for
by the Board’s prior decisions in the UP/SP merger.

The Board should reject KCS’s arguments that it can, by unilaterally electing to withhold
consent under its joint facility agreements with UP, negate rights and obligations imposed by the
Board as part of approval of the UP/SP merger. BNSF is not a party to these agreements, and the
Board previously rejected similar arguments advanced by KCS in relation to BNSF trackage
rights granted in 1996 in the UP/SP merger at Beaumont, TX and Shreveport, LA. See Section
VII, infra. While KCS may have arbitral issues with UP under the Rosebluff joint facility
agreements, those hypothetical disputes should not eliminate or delay BNSF’s ability to provide
the service contemplated by the Board in Decision Nos. 44 and 63.

The failure to enforce the Lake Charles Condition in this proceeding would defeat the
Board’s prior efforts to preserve the pre-merger competition that existed between UP and SP and
would undermine the policy underpinning the Board’s merger review role. The Board should
not allow a party to assert purported operational complexity or alleged third party consent rights
as a way to nullify mandatory conditions that were adopted by the Board to preserve competition
for shippers in perpetuity and that were accepted by that party in consummating its merger. The
Board must stand by the conditions it imposes on mergers, or parties impacted by future
transactions may be unwilling to rely on conditions to address competitive issues.

\2 THE REQUESTED TERMINAL TRACKAGE
RIGHTS SATISFY THE CRITERIA OF 49 U.S.C. § 11102

Under 49 U.S.C. § 11102(a) (and former 49 U.S.C. 8 11103(a)), the Board may require
use of “terminal facilities, including main-line tracks for a reasonable distance outside of a

terminal,” if the Board finds that use to be “practicable and in the public interest without

13



substantially impairing the ability of the rail carrier owning the facilities or entitled to use the
facilities to handle its own business.” The Board is not required to revisit anew the merits of
BNSF trackage rights over the Rosebluff Industrial Lead because the Board already reviewed the
merits when it imposed the conditions on the UP/SP merger. Nonetheless, the Board can easily
find that BNSF’s trackage rights contemplated here clearly satisfy the requirements set forth in
49 U.S.C. § 11102.

In this Application, BNSF is seeking rights to use “terminal facilities” as that term has
been construed under Section 11102, and will establish that the use of those facilities is
“practicable and in the public interest” and will not “substantially impair[] the ability of the rail
carrier[s] owning the facilities or entitled to use the facilities to handle [their] own business.” 49
U.S.C. 8 11102(a). The public interest justification for these rights was clearly established in the
merger proceeding, and is independently evident today. In addition, as the Verified Statement of
Rollin D. Bredenberg establishes, the operation proposed by BNSF is practicable and will not
substantially impair UP’s or KCS’s ability to utilize the terminal facilities to handle their own
business. Finally, the compensation owed by BNSF for its use of the trackage rights has been
previously established by the Board through its imposition of the BNSF Settlement Agreement
and CMA Agreement as merger conditions.

A. The Rosebluff Industrial Lead is a Terminal Facility

First, in Decision No. 63, the Board acknowledged KCS’s concession that the trackage
covered by the joint facility agreements are “terminal facilities” within the meaning of the
Section 11103(a) (now Section 11102(a)). Decision No. 63, slip op. at 6, n. 22. KCS’s
concession, not disputed here, is well-founded. The short trackage segments at issue here are
classic terminal facilities. The Rosebluff Industrial Lead is in an established industrial area,

consisting of a number of large refineries and industrial plants. V.S. Bredenberg at 4. Train

14



operations on the Lead are traditional switching movements involving the transfer, collection and
delivery of freight. 1d. See Rio Grande Indus. — Purchase & Trackage Rights — CMW Ry., 5
I.C.C.2d 952, 979 (1989) (“The term “terminal facilities’ should be interpreted broadly because
the purpose of the section is highly remedial.”); SPT Co. v. ICC, 736 F.2d 708, 723 (D.C. Cir.
1984) (“The Commission has long held that the [term] “terminal facilities’ should be broadly
construed because the purpose of the section is highly remedial.”); CSX Corp. — Control —
Chessie Sys., Inc. & Seaboard Coast Line Indus., Inc., 363 I.C.C. 521, 585 (1980) (“[S]ince our
power to make terminal facilities of one carrier available to another is remedial in nature, the
term should be construed liberally.”).

B. Direct BNSF Service is in the Public Interest

Second, the requested terminal trackage rights are clearly in the public interest. The
Board has conclusively determined (in Decision No. 44), and then reconfirmed (in Decision No.
63), that direct BNSF service is a vital and necessary component in resolving the loss of
competitive options to Lake Charles area shippers as a result of an inadequately-conditioned
UP/SP merger. Thus, in response to concerns raised by various plastic and chemical shippers in
the Lake Charles area, the STB expanded BNSF’s trackage rights and access to Lake Charles
area shippers as set forth in the CMA Agreement. See Decision No. 44, 1 S.T.B. at 427-29. The
Board decided that:

[a]lthough applicants have not asked that approval of the merger be made subject

to the CMA agreement, because we find that the CMA agreement is largely tied

to the BNSF agreement and its provisions are necessary to ameliorate competitive

harm, we impose as a condition the terms of the CMA agreement.
Id. at 4109.

In imposing the Lake Charles Condition on the UP/SP merger, the Board removed certain

geographic limitations from the CMA Agreement and amended the BNSF Settlement Agreement
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to remove a fee provision that would have required BNSF to pay a fee for services that UP and
SP would not have been providing. See Decision No. 44, 1 S.T.B. at 426-29, 474. The
“principal effect” of the removal of the geographic restrictions was “to allow BNSF to handle,
via single-line service, traffic moving to Houston and to other points on BNSF” (id. at 474)
(emphasis added). See also id. at 426 (discussing removal of “restrictive destination conditions
and ‘phantom’ haulage charges that together would have unduly inhibited BNSF’s ability to
offer direct, competitive service to” Lake Charles area shippers) (emphasis added); id. at 428
(“[Alpplicants must remove the . . . geographic restrictions on direct BNSF service to Lake
Charles, West Lake, and West Lake Charles shippers and permit BNSF to serve all destinations
from these points.”) (emphasis added). The Board’s order that provided for direct, single-line
BNSF service for Lake Charles area shippers is quite significant because it eliminated the need
for BNSF to rely on interline movements with other carriers, reciprocal switching, or haulage
arrangements in order to be a long-term effective competitor.

As the Board noted in Decision No. 44, numerous parties had insisted that BNSF’s ability
to provide single-line, direct service to shippers in the Lake Charles area was crucial to
mitigating the competitive harm to those shippers from the UP/SP merger. See id. at 319-20,
373, 426. In rejecting KCS’s petition for reconsideration of the Board’s Lake Charles Condition,
the Board in Decision No. 63 further explained the reasons for requiring BNSF direct access to
Lake Charles area shippers:

We carefully considered the issues raised by KCS in Decision No. 44. We
explained there that it was necessary to expand the voluntary settlement

agreements involving UP/SP, BNSF, and CMA, and that giving BNSF additional

rights was the most effective way to assure continued competition for Lake

Charles area shippers. [Citing Decision No. 44, slip op. at 105-07, 133.] In spite

of its service to the Lake Charles area, KCS lacks a sufficient route structure to be

competitive with UP/SP in many corridors on a single-line basis. As KCS now
acknowledges, it needs to interline traffic destined to New Orleans, Houston, and
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Laredo. Moreover, as various Lake Charles area shippers (Montell, Olin, and
PPG) point out, and as we discussed in Decision No. 44, KCS must interline to
offer competitive service to the St. Louis gateway.

The competitive loss to Lake Charles area shippers was stressed by several
parties in their original comments, including Montell, Olin, PPG, SPI, and KCS.
KCS specifically noted that this area should be deemed, not a “3-to-2” point, but a
“2-to-1” point due to the routing limitations faced by KCS in getting to Houston
and New Orleans. . . . We must reject KCS’ efforts to retract its prior testimony
that the merger would cause a significant competitive problem for these shippers.
Moreover, we continue to believe that the conditions we imposed, by building
upon a privately negotiated settlement agreement, as endorsed by all relevant
shippers, offer a better competitive solution than KCS has offered.

Decision No. 63, slip op. at 8-9 (footnotes omitted).

Since the Board made these findings, there has been no change in circumstances that
would detract from the conclusion that direct BNSF access to Lake Charles area shippers is
strongly in the public interest. Because the use of the trackage at issue in this Application is
necessary for BNSF to directly serve Lake Charles areas shippers, the use of that trackage clearly
is in the public interest. Without it, BNSF cannot play the competition-preserving role that the
Board designated for it, and shippers will suffer competitive harm. The importance of direct
BNSF service is underscored by CITGO’s request that BNSF provide such service to CITGO’s
West Lake Charles facility.

For CITGO to have the competitive option that the Board deemed critical, BNSF must be
able to provide direct service so that competition — and not KCS and UP — will control the cost
and efficiency of shipments to CITGO. Reciprocal switch service requires a hand-off to UP that
would not be required if BNSF were able to directly serve CITGO. V.S. Bredenberg at 8-9. In
addition, reciprocal switch service requires stops at UP’s Lake Charles Yard and the Rosebluff
Yard that result in delays of several hours or days and sometimes result in CITGO cars being

refused for interchange or returned to BNSF for storage. Id. at 9.
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BNSF is committed to providing a competitive alternative to shippers in the Lake Charles
area. BNSF has invested over $26 million in a new multi-track yard at Lacassine, which includes
a 12,500 foot track that can accommodate 250 cars. V.S. Bredenberg at 6. If BNSF were able to
directly serve CITGO, it could bypass all UP yards and deliver the cars in a more timely fashion.
Id. at 9. BNSF direct service would also reduce the cost of the CITGO movement because
BNSF would not have to pay UP for a reciprocal switch. Id. Finally, the CITGO facility receives
cars from multiple origins that are exclusively served by BNSF, and it would be more efficient
and cost effective for cars originating at those facilities to move direct on BNSF all the way to
the CITGO facility. Id. BNSF direct service would thus improve overall efficiency of the
network because BNSF would be able to streamline operations.

UP’s and KCS’s own actions are not in the public interest as they have effectively
negated BNSF’s right to direct access to West Lake Charles shippers. Without direct access to
the Rosebluff Industrial Lead, which connects the 50/50 Line to CITGO and other West Lake
Charles facilities, BNSF cannot serve as the remedy to competitive harms envisioned in the
UP/SP merger decision and settlement agreements.

C. BNSF Direct Service Would Not Substantially Interfere with UP or KCS Operations

Third, BNSF’s use of the trackage is practicable without substantially interfering with the
ability of KCS or UP to handle their own business. As UP recognized in its reply to BNSF’s
Application, the Board does not need to address the details of BNSF’s operating plan:

Ultimately, if the Board allows BNSF to proceed along its current course
and grants its application, the Board will not need to address the details of BNSF's
operating plan. Rather, UP and BNSF agreed upon a process for reviewing new
BNSF trackage rights operations as part of the BNSF Settlement Agreement.
Under the agreement, once BNSF proposes an operating plan for initiating service
to a shipper, UP must promptly notify BNSF of its "approval or disapproval of
BNSF's plan.” (BNSF Settlement Agreement § 5(d).) If UP disapproves of
BNSF's plan, UP must "propose an alternative operating plan that would be
acceptable to UP and also be no more onerous than the operating plan that UP
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would establish for service provided by UP." (Id.) "If UP approves BNSF's plan

but establishes conditions on that approval, those conditions shall be set forth in

writing and shall be no more onerous than UP would establish for service

provided by UP.” (Id.)

UP Reply to BNSF Application at 6-7.

As evidenced by the BNSF Citgo Crude Operating Plan communicated by UP on
December 18, 2012, BNSF and UP are practiced in working together to develop operating plans.
See Exhibit F. Indeed, as UP recognized, the BNSF Settlement Agreement sets forth a process
by which the railroads can agree on an operating plan. BNSF is confident that local operating
personnel from BNSF and UP can coordinate train operations to ensure fluid operations,
maximize velocity and reduce congestion in the Lake Charles Area.

In any event, BNSF’s proposed operation on the Rosebluff Industrial Lead will not
substantially interfere with the ability of KCS or UP to handle their own business. V.S.
Bredenberg at 8. As noted, BNSF will bypass all UP and KCS yards, and BNSF cars destined
for CITGO will no longer need to be switched in UP’s Lake Charles Yard or the Rosebluff Yard,
thereby freeing up capacity and reducing congestion in those yards. In Mr. Bredenberg’s
experience and based on his understanding of the operations of the Rosebluff Industrial Lead and
Rosebluff Yard, there is clearly capacity for BNSF to operate directly to CITGO and other
customers. V.S. Bredenberg at 5.

The proposed BNSF operating plan described by Mr. Bredenberg confirms that there will
be no substantial interference (if any interference at all) caused by BNSF direct service to the
CITGO facility. Upon arrival at BNSF’s Lacassine Yard east of Lake Charles via the 50/50
Line, the CITGO direct train would wait for a UP-designated window to operate over the

Rosebluff Industrial Lead. At the designated time, the train would depart the Lacassine Yard and

head west 20 miles along the 50/50 Line to the Lead where there is a connection in the southeast
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quadrant. This move would take 30 to 45 minutes assuming a clear route. V.S. Bredenberg at
7.7

The CITGO direct train would enter the Rosebluff Industrial Lead and operate through
the Rosebluff Yard on any running track designated by UP, then on the Lead to the CITGO
facility without stopping. This move would take 25 minutes if BNSF had a clear route. V.S.
Bredenberg at 8. Upon arrival at the CITGO facility, the train would pull inside the facility and
completely clear the Rosebluff Industrial Lead, thereby avoiding creating interference for other
service on the Lead. The BNSF locomotives will remain inside the CITGO facility while
CITGO personnel unload the cars. Id. Once the cars are empty and UP designates a return
window, the BNSF locomotives would pull the empty cars back onto the Rosebluff Industrial
Lead, through the Rosebluff Yard running track and back onto the 50/50 Line via the connection
to return to BNSF’s Lacassine Yard without stopping. Id.

UP and BNSF successfully operate in this fashion on the Baytown Branch and Sabine
Lead, which are also located off of the 50/50 Line, and a similar joint operation would work on
the Rosebluff Industrial Lead. V.S. Bredenberg at 8. Finally, in the proposed operating plan
described by Mr. Bredenberg, the only change to KCS’s operations will be a reduction in
congestion in the Rosebluff Yard because BNSF CITGO cars will no longer be stored or

switched there. Id.

" Moreover, to the extent that there is any interference with UP’s operations, the Board
recognized in Decision No. 95 (served March 4, 2002), that BNSF's trackage rights operations
would, “by definition, potentially interfere with UP's operations on the trackage rights lines and
UP agreed to this potential interference when it accepted the conditions, including the terms of
the BNSF Agreement, that we imposed when we approved the UP/SP merger.” Decision No. 95,
slip op. at 4.
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D. The Competitive Compensation Rate Was Set in the UP/SP Merger Proceeding

Finally, 49 U.S.C. 8 11102(a) provides that compensation for joint use of terminal
facilities is to be established by the carriers or, if they cannot reach an agreement, by the Board.
The level of compensation that BNSF should pay for the use of trackage rights has been
conclusively determined in the merger conditions imposed by the Board. Specifically, Section 9
of the BNSF Settlement Agreement established the GTM rate that is to be paid. Because the
CMA did not believe that rate would be competitive over time, it negotiated an escalator of the
GTM rate that would be more favorable to its member shippers. See Exhibit 2, CMA Settlement
Agreement, Section 7. Thus, it is the rate set by the BNSF Settlement Agreement and escalated
by the CMA Agreement that was confirmed by the Board to be the rate that would keep BNSF
competitive in perpetuity. To set some other rate after these agreements have been in effect for
nearly 20 years would risk making BNSF uncompetitive.

Given that the obligation to provide BNSF with direct access to Lake Charles area
shippers via direct train service rests with UP under the parties’ agreements and the Board’s
merger conditions, any compensation due to KCS is the responsibility of UP. BNSF will pay UP
the established GTM rate under the RASA, and UP can pay that amount (or such other amount
that UP and KCS agree is due KCS). BNSF would also be willing to pay the RASA GTM rate
directly to KCS if UP prefers.

While there is no question what rate BNSF should pay for merger-related access to the
Rosebluff Industrial Lead, any potential dispute between UP and KCS regarding compensation

must not delay the granting of BNSF’s terminal trackage rights application.® The Board should

® In UP/MP/WP, the Interstate Commerce Commission gave the parties the opportunity to
negotiate compensation terms, and, if no agreement were reached, the Commission would set
terms under the statutory condemnation standard. 366 1.C.C. 462, 576 n.114 (1982). However,
the parties were permitted to commence trackage rights operations immediately upon
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not require that whatever compensation may be payable by UP to KCS or allocable between UP
and KCS be established before BNSF begins use of the terminal facilities, since the
compensation to be paid by BNSF to UP for merger-related access is in place and was
established years ago. Upon approval of this Application, BNSF should be permitted to
commence operations on the Rosebluff Industrial Lead so that the public benefits of the Lake
Charles Condition may finally be achieved without further unnecessary delay.

VI. THE BOARD MAY OVERRIDE ANY CONSENT PROVISION

In Decision No. 63, the Board expressly contemplated that BNSF would file an
application for terminal trackage rights if BNSF could not otherwise obtain direct access to Lake
Charles area shippers, and the Board stated that, if a terminal trackage rights application is
ultimately denied, “an override of the terms of the four joint facility agreements might be
necessary under old 49 U.S.C. 11341(a).” Decision No. 63, slip op. at 10. Pursuant to former 49
U.S.C. § 11341(a) (now 49 U.S.C. § 11321(a)), which has been deemed to extend to contracts,
the Board has the authority to override any terms of the joint facility agreements that could be
invoked to prevent or impede BNSF’s access to Lake Charles area shippers under the UP/SP
merger conditions. See Norfolk & W. Ry. v. Am. Train Dispatchers’ Ass’n, 499 U.S. 117, 130
(1991) (because “[a] contract has no legal force apart from the law that acknowledges its binding

character,” “the exemption in § 11341(a) from “all other law’ effects an override of contractual
obligations, as necessary to carry out an approved transaction, by suspending application of the
law that makes the contract binding”). Thus, in affirming the Lake Charles Condition in

Decision No. 63, the Board expressed its intent to override any consent provision in the joint

consummation of the consolidation. The compensation terms to be later established were
required to accrue from the start of trackage rights operations, and to be payable after terms were
determined.
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facility agreements if a terminal trackage application were denied. Consequently and in the
alternative, if the Board denies this Application, BNSF hereby seeks an express override of the
terms of the joint facility agreements that KCS has invoked as a basis for blocking BNSF’s direct
access to Lake Charles area shippers.

VIl. THE BOARD’S PREVIOUS GRANT OF TERMINAL TRACKAGE
RIGHTS SUPPORTS THE GRANT OF THE APPLICATION

The Board’s grant of terminal trackage rights to BNSF in the Sub-No. 9 docket of the
UP/SP merger proceeding over one segment of KCS track in Beaumont (over which UP and SP
had trackage rights) and two segments of KCS track in Shreveport (over which SP had trackage
rights) is directly applicable precedent for the grant of the terminal trackage rights requested in
this Application. As here, the rights were critical to BNSF’s ability to provide effective
competition consistent with the public interest and the Board’s merger conditions, but KCS
objected to the grant of any trackage rights without its consent. The basic fact patterns are
essentially identical, and the Board’s rejection of KCS’s efforts to block the Board’s merger
conditions and, in particular, the Lake Charles Condition, and thus should govern here.

Three aspects of the Board’s decision in 1996 are particularly relevant. First, the Board
concluded that the use by BNSF of the segments would be practicable. Decision No. 44, 1
S.T.B. at 447-48. The Board made clear that any concerns over operational complexities from
three versus two carriers operating over the segments would “simply ‘require coordination of
operations between the parties.” UP/MP/WP, 366 I.C.C. at 576.” Id. at 447. The Board also
found that use by BNSF of the three KCS segments would not substantially impair KCS’s ability
to handle its own traffic, since, for the most part, BNSF trains would be using track capacity
freed up by UP/SP, so that KCS’s track would not be subjected to greater use by other railroads

than it was previously. Id. As Mr. Bredenberg has explained in his Verified Statement, the same
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considerations apply to BNSF’s proposed direct service operations and warrant the same
conclusion: BNSF’s proposed direct train service to the CITGO facility can be readily achieved
without any substantial interference to the operations of UP or KCS on the Rosebluff Industrial
Lead or the Rosebluff Yard. V.S. Bredenberg at 8.

Second, the Board found that the grant of the terminal trackage rights would be in the
public interest. In reaching that conclusion, the Board cited to its decision in the 1982
UP/MP/WP Merger. There, the ICC imposed a condition granting DRGW trackage rights over a
line between Pueblo and Kansas City, part of which was owned by a non-applicant, ATSF.
UP/MP/WP, 366 I.C.C. at 572. Applying 49 U.S.C. § 11103, the ICC determined that granting
access to the line to make the agency’s overall merger conditions effective would be in the public
interest. UP/MP/WP, 366 I.C.C. at 574-76. The Board concluded that the terminal trackage
rights sought in the Sub-No. 9 docket fell squarely within that precedent. The Board also
expressed its view that BNSF’s use of the three KCS segments was in the public interest because
it was “essential to the merger conditions permitting BNSF to provide a competitive alternative
in the Houston-Memphis and Houston-New Orleans corridors. See UP/MP/WP, 366 I.C.C. at
576. See also SPT v. ICC, 736 F.2d at 723 (approving determination that terminal trackage
rights were in public interest because they allowed ICC to create Central Corridor competitive
alternative to the merged carrier).” Decision No. 44, 1 S.T.B at 448. The use of the Rosebluff
Industrial Lead is similarly essential to the Board’s UP/SP merger conditions and in the public

interest. °

° The Board rejected KCS’s contention in the Sub-No. 9 docket that the terminal trackage rights
could not be considered to be in the public interest under Midtec Paper Corporation v. CNW et
al.,, 31.C.C.2d 171 (1986) (Midtec). In Midtec, the ICC held that it would not grant terminal
trackage rights under Section 11103 unless they were necessary to remedy or prevent an
anticompetitive act by the owning carrier. KCS argued that in Midtec the 1CC replaced the
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Finally, the Board addressed the same argument KCS makes here: that underlying
contractual agreements preclude conveyance of trackage rights to other carriers by UP and SP
without KCS’s consent.*® There, UP urged the Board to hold that, under the circumstances of
the case, the immunity provision in 49 U.S.C. 8 11341(a) (now 49 U.S.C. 8 11321(a)) permitted
BNSF to use the three line segments at issue. The Board concluded that an override of the
restrictions in KCS’s trackage rights agreements would be necessary to carry out the merger if
Section 11103 terminal trackage rights were unavailable. However, the Board noted that,
because it was granting the Section 11103 application, no override of the contractual provisions

was necessary. See Decision No. 44, 1 S.T.B. at 450.

flexible public interest standard of UP/MP/WP with a much narrower standard. Noting that the
question of whether the ICC ever applied its relatively exacting Midtec precedent in the context
of a merger was a matter of some debate, the Board stated that, in any event, it was inappropriate
to do so, and, to the extent that ICC cases suggested otherwise, the Board specifically overruled
them. Instead, it applied the broad “public interest” standard that is in Section 11103(a) [now
Section 11102(a)] itself. Thus, the Board concluded that it was appropriate for it “to retain
the flexibility to use the terminal trackage rights provision to prevent carriers opposing a
merger from blocking its ability to craft merger conditions that are clearly in the public
interest as the ICC did in the past.” Decision No. 44, 1 S.T.B. at 449 (emphasis added).

There is no room to argue that the Board’s holding should not control here. The Board
found and then confirmed on reconsideration, over KCS’s vigorous opposition, that the Lake
Charles Condition was needed in order to preserve pre-merger competition in the exact same
way that pre-merger competition was preserved by the 1996 terminal trackage rights at
Beaumont and Shreveport. The fact that the terminal trackage rights here are intended to allow
shippers to receive fully competitive service while the terminal trackage rights in 1996 were
intended to “bridge the gap” in BNSF’s trackage rights between Houston to and from Memphis
and New Orleans is immaterial. In both situations, the Board “crafted merger conditions that are
clearly in the public interest”, and KCS should not be allowed to block those rights.

1% 1n so doing, the Board noted that KCS’s affiliate, Tex Mex, had acknowledged that the Board
would have the authority to override an identical anti-substitution provision in its own terminal
trackage rights application over HB&T. Decision No. 44, 1 S.T.B. at 450.
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VIIl. CONCLUSION

For the reasons stated above, Applicant BNSF Railway Company respectfully requests
that its Application for terminal trackage rights as herein described be GRANTED.
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VERIFIED STATEMENT OF
RICHARD E. WEICHER

I. BACKGROUND

I am Vice President and General Counsel-Regulatory for BNSF Railway Company
(“BNSF”) and have held this position since December 2006. | joined the Law Department of
The Atchison, Topeka and Santa Fe Railway Company (“Santa Fe”) in 1974 and was named
General Counsel for Santa Fe in 1989. | subsequently became Vice President and General
Counsel of BNSF in October 1995, and Vice President and Senior Regulatory Counsel of BNSF
in June 1999.

I have worked in the areas of regulatory practice, administrative litigation and
transactions in the railroad business throughout my career, including the merger of Burlington
Northern and Santa Fe in 1995, and BNSF’s participation in the settlement agreement between
BNSF and Union Pacific imposed as a condition to the merger of Union Pacific and Southern
Pacific in 1996.

I received a bachelor of arts degree from Holy Cross College in 1971, a J.D. cum laude
from Loyola University of Chicago School of Law in 1974, and an M.B.A. from the University
of Chicago in 1986.

I am making this statement in support of BNSF’s Application for Terminal Trackage
Rights in Finance Docket No. 32760 (Sub-No. 46) (BNSF-121) (hereinafter “Application”).
More specifically, the purposes of this Verified Statement are to describe the history of the
conditions imposed by the Surface Transportation Board (“Board” or “STB”) on the UP/SP
merger, including in particular the conditions imposed in the Lake Charles, LA area, and to
explain the importance of ensuring that those conditions remain fully effective during the term of

the settlement agreement executed between BNSF and UP. The Board imposed conditions on



the merger of UP and SP to address extensive concerns about the loss of competitive options for
shippers who, prior to the merger, received service from UP and SP.

Il. THE BNSFSETTLEMENT AGREEMENT AND THE CONDITIONS TO
PRESERVE COMPETITION

I directly participated on behalf of BNSF in the negotiations of the settlement agreement
executed between BNSF and UP on September 25, 1995 (“BNSF Settlement Agreement”) as
well as the settlement agreement executed between UP, BNSF and the Chemical Manufacturers
Association (“CMA”) on April 18, 1996 (“CMA Agreement”). (A copy of the relevant portions
of the BNSF Settlement Agreement and a copy of the CMA Agreement are attached hereto as
Exhibits 1 and 2, respectively.). BN and ATSF had announced their merger the previous year
(Finance Docket No. 32549) and were seeking regulatory approval of that transaction when, in
response to the BN/ATSF merger, UP and SP announced their agreement to merge in August
1995 and filed a merger application on November 30, 1995 (Finance Docket No. 32760).

In recognition of the loss of “2-to-1” competition at many locations across the proposed
UP/SP system (i.e., shipper facilities served by both UP and SP pre-merger, and no other railroad
carrier) that would occur as a result of their merger, UP and SP sought to address that loss of
competition through negotiated settlement agreements with other railroads to preserve dual
carrier service in those areas previously served by only UP and SP. In addition to BNSF, UP
was also negotiating with KCS and several other carriers, but UP ultimately determined that
KCS and other carriers could not provide as comprehensive a competitive remedy in terms of
geographic reach and financial resources as could BNSF.

In addition to granting BNSF over 3900 miles of trackage rights, the original BNSF
Settlement Agreement (as supplemented on November 18, 1995) provided BNSF with access to

shippers at “2-to-1” locations. BNSF was given the right to access these “2-to-1" shippers by



either (1) direct BNSF train service or (2) reciprocal switch performed by UP on behalf of
BNSF, at BNSF’s sole election. It was the intent of the parties that BNSF would have service
alternatives that it could utilize in its discretion as traffic on the trackage rights lines grew, but it
was clear to both parties that BNSF had the unilateral right to use any identified service
alternative, consistent with the applicable election procedures, to maintain effective competition.
These service alternatives include haulage in certain circumstances, reciprocal switch, and direct
service by BNSF over trackage rights.

I1. THE CMA AGREEMENT AND THE LAKE CHARLES CONDITION

As relevant here, the Board specifically imposed trackage rights conditions in Decision
No. 44 on the UP/SP merger pursuant to the BNSF Settlement Agreement and the CMA
Agreement that allow BNSF (i) to handle traffic of shippers open to all of UP, SP and KCS at
Lake Charles and Westlake; and (ii) to handle traffic of shippers open to SP and KCS at West
Lake Charles. (The Board also authorized BNSF to interchange traffic to or from the Lake
Charles area with KCS at Shreveport and Texarkana.)

After the initial BNSF Settlement Agreement between BNSF and UP/SP was filed with
the STB, many plastics and chemical shippers in the Gulf Coast area criticized the BNSF
Settlement Agreement as insufficient to preserve competition in the rail freight market in Gulf
Coast chemicals, including specifically in the Lake Charles area. The trade association for these
Gulf Coast shippers — the Chemical Manufacturers Association (CMA) — filed comments in
March of 1996 specifically addressing the particular competitive circumstances at Lake Charles
points served by UP, SP and KCS as a situation that needed to be addressed. As the CMA
described:

A portion of Lake Charles is presently served by the UP, SP and the KCS. But the

KCS’s only line from Lake Charles runs north to Shreveport before turning
sharply southeast to New Orleans. For traffic from Lake Charles bound for New



Orleans, then, the only reasonably direct routing is via the merged system. Yet the

BNSF Agreement does not even attempt to address this issue because, given the

[presence] of KCS, this is not classified as a "2 -to-1 " point. This is one of the

issues addressed in CMA's list of points that need to be addressed. . . .

CMA-7 (filed March 28, 1996) at 17.

The CMA entered into negotiations with UP/SP for additional conditions to address their
concerns. | was a direct participant on behalf of BNSF in those negotiations and discussions for
additional conditions, and an additional settlement agreement with the CMA, UP and BNSF was
reached in April 1996, which I executed on behalf of BNSF (CMA Agreement). Among other
things, the CMA Agreement provided BNSF access to Lake Charles area shippers, including
shippers like CITGO at West Lake Charles, even though many of these shippers received service
from KCS pre-merger (and, therefore, were not strictly “2-to-1” shippers). Section 8 of the
CMA Agreement provided BNSF with access to Lake Charles area shippers as described above
“on the same basis as is provided for in the BNSF Settlement Agreement for ‘2-to-1’ points.”
That access includes both direct train service and reciprocal switch at BNSF’s election under
Section 5(c) of the BNSF Settlement Agreement.

In order to memorialize the additional rights granted by the CMA Agreement and
incorporate those rights into the structure of the initial Settlement Agreement between BNSF and
UP, BNSF and UP supplemented the BNSF Settlement Agreement on June 27, 1996 (*“Second
Supplemental Agreement”). (A copy of the relevant portions of the Second Supplemental
Agreement is attached hereto as Exhibit 3.) Specifically, UP agreed that BNSF had the right “to
handle traffic of shippers open to all of UP, SP and KCS at Lake Charles and West Lake, LA,
and traffic of shippers open to SP and KCS at West Lake Charles, LA.” Because BNSF’s access

was intended to preserve for perpetuity the loss of competition that otherwise would have been

created by the merger of UP and SP, BNSF’s right to serve the Lake Charles area included both



direct BNSF train service and reciprocal switch. As shippers’ needs grow, BNSF, at its sole
option, can choose the service — direct or reciprocal switch — that provides the best competitive
alternative for each individual shipper.

Upon its own review of the proposed merger conditions in the settlement agreements
submitted to it, the Board further expanded the Lake Charles Condition in Decision No. 44 in
several ways (i.e., removal of CMA Agreement provisions imposing geographic restrictions on
BNSF traffic originated or terminated at Lake Charles and elimination of a “phantom” haulage
fee). The Board did so to preserve the existing pre-merger competition available to Lake Charles
area shippers. Dec. No. 44 at 152-54. The provisions of these settlement agreements that
provided for the level of trackage rights charges and reciprocal switch charges were also imposed
by the Board as conditions to the UP/SP merger to ensure that BNSF could be an effective
competitor over time, including a change to the adjustment mechanism for trackage rights
compensation sought by the CMA in its agreement.

In a motion to reconsider Decision No. 44, KCS challenged the Board’s grant of BNSF
access to Lake Charles area shippers. KCS further contended that UP/SP could provide BNSF
with access via direct train service to facilities at Westlake and West Lake Charles (and possibly
Lake Charles as well) only with KCS’s consent and that the Board could order such access only
if a terminal trackage rights application were to be filed under 49 U.S.C. § 11103 (now 49 U.S.C.
8 11102). KCS based its argument on four joint facility agreements between KCS and T&NO
(an SP predecessor). KCS claimed that UP/SP was precluded from unilaterally providing BNSF
direct train service access to the Lake Charles area because the four agreements, in KCS’s view,

expressly or implicitly require KCS’s consent to grant access to another carrier.



While KCS’s petition for reconsideration was pending, and with full awareness of KCS’s
position concerning the joint facility agreements, UP and SP, on September 11, 1996,
consummated their merger, thereby voluntarily accepting the Board’s conditions and the
obligation to implement those conditions to preserve future competition, including the Lake
Charles condition giving BNSF direct access via trackage rights to Lake Charles area shippers.

In Decision No. 63 (served December 4, 1996), the Board denied KCS’s challenge to the
Lake Charles condition and reconfirmed the importance of the conditions and BNSF access in
preserving competition for Lake Charles area shippers. In so doing, the Board expressed its
expectation that the parties would negotiate an agreement on the issues raised by KCS with
regard to the four joint facility agreements and, in the absence of such an agreement, would
submit the issues to arbitration under the terms of their joint facility agreements.*

In 1997 and 1998, UP experienced significant service difficulties which led to a rail
service crisis caused by the severely congested UP/SP lines in the Houston/Gulf Coast region.
The service crisis threatened to disrupt the emerging competitive balance established by the
Board’s merger conditions. In an effort to ensure effective competition between Houston and
New Orleans, BNSF and UP entered into a “Term Sheet Agreement” whereby they agreed to
jointly own and operate the 50/50 Line—the former SP Lafayette Subdivision between Dawes,
TX and Avondale, LA. The Term Sheet Agreement was later memorialized in a September 1,
2000 Operating Agreement. (A copy of the Term Sheet Agreement and a copy of the relevant

portions of the Operating Agreement are attached hereto as Exhibits 4 and 5, respectively.) Both

1 As the Board recently recognized in Decision No. 2 in this proceeding, the Board’s proposed
step of arbitration in Decision No. 63 was permissive, rather than mandatory. In addition, the
Board acknowledged BNSF’s position (not disputed by UP or KCS) that BNSF’s interests in any
arbitration would not be adequately represented by its competitors.



the Term Sheet Agreement and the Operating Agreement give BNSF trackage rights on former
SP branches and spurs connecting to the 50/50 Line such as the Rosebluff Industrial Lead where
CITGO is located. In executing the Term Sheet Agreement and Operating Agreement, UP
(again with full knowledge of KCS’s objections) reaffirmed its obligation to comply with the
conditions on its merger and again granted BNSF rights over the Rosebluff Industrial Lead. The
Term Sheet Agreement and Operating Agreement provided that BNSF access would be on the
“same basis” that BNSF serves “2-to-1" customers under the BNSF Agreement. That “basis”
included reciprocal switch and direct train service, but the Term Sheet Agreement and Operating
Agreement also added that shippers would be open to BNSF “on a haulage basis for the fee
called for” in the BNSF Settlement Agreement.

In 2002, BNSF and UP submitted the Restated and Amended Settlement Agreement
(“RASA”) to the Board, and UP again represented to BNSF that it had the authority to grant
direct access to BNSF:

BNSF shall also have the right to handle traffic of shippers open to all of UP, SP

and KCS at Lake Charles, Rose Bluff and West Lake, LA, and traffic of shippers

open to SP and KCS at West Lake Charles.

RASA, Section 5(b). The RASA provides that BNSF’s right to handle such traffic “shall be
direct or through reciprocal switch, or, with UP/SP’s prior agreement, through a third party
contractor.” RASA, Section 5(c).

Subsequent to the UP/SP merger, BNSF served shippers on the Rosebluff Industrial Lead
via reciprocal switch. This arrangement has become increasingly inadequate to meet the needs of
CITGO for shipments over BNSF. For instance, CITGO has been receiving increasing amounts
of crude oil for processing at its West Lake Charles facility from shippers and marketers who

ship by rail. Thus, CITGO’s demand for rail service has been increasing. In order to increase the



volume of rail cars to the CITGO facility, CITGO has made improvements to its rail receiving
facilities and has sought direct single-line service from BNSF. Such service would involve BNSF
running its own trains over the Rosebluff Industrial Lead.

KCS and UP have resisted the introduction of BNSF direct service. When BNSF
attempted to bring a train directly to CITGO, KCS blocked BNSF’s access, and, in January 2013,
KCS filed a lawsuit in federal court in Louisiana seeking a declaratory judgment that BNSF was
precluded from accessing the Rosebluff Industrial Lead. That court later dismissed the suit,
finding that the STB has exclusive jurisdiction over the issue of BNSF’s access.

IV. IMPORTANCE OF MAINTAINING THE EFFECTIVENESS OF THE UP/SP
MERGER CONDITIONS

UP agreed to the conditions imposed by the Board as part of the commitments that it
made to the Board when it accepted the Board’s approval decision in 1996 and consummated the
merger. In so doing, UP accepted the responsibility to ensure that the conditions remain
effective and meet their competition-preserving purpose. This responsibility includes not only
ensuring that UP has (or acquires) the underlying contractual or other authority needed to grant
the mandated trackage rights, but also ensuring that BNSF can operate its trains on the trackage
rights lines in a manner that allows it to serve as an effective competitive replacement for SP
service.

A failure to enforce and fully implement the Lake Charles area conditions in this
proceeding would not only fail to preserve the pre-merger competition that existed between UP
and SP, but would also undermine the essence of merger policy. The Board should not allow a
party to assert purported operational complexity or alleged third party consent rights as a way to

nullify conditions that were intended to preserve competition for shippers in perpetuity.



The importance of ensuring the full implementation of the merger conditions in order for
BNSF to be an effective competitive replacement, including the Lake Charles area conditions,
has been recognized by the Board. For example, in Decision No. 20 (General Oversight), the
Board stated at page 13 that:

BNSF, however, should be regarded as the guardian of the rights we entrusted to

it in Merger Dec. No. 44. BNSF, as the grantee under most of the conditions we

imposed when we authorized the UP/SP merger has a strong incentive to see to it

that those conditions are enforced to the fullest, and, as that grantee, is the party
best situated to enforce them against UP.

Similarly, in Decision No. 21 (General Oversight), the Board, in concluding the formal five-year
oversight period, noted at pages 5-6 that it would have continuing authority — into the indefinite
future — to resolve disputes concerning BNSF access to shippers under the BNSF Settlement
Agreement or relating to the parties’ compliance with the merger conditions. The Board noted at
page 6 that BNSF and shippers have independent rights to seek Board intervention “to ensure
that the conditions [the Board] imposed on the merger are implemented in a manner that

effectively preserves pre-merger competition.”



Exhibit 1

PP DIX 1

AGREEMENT

This Agreement {"Agreement”) is entered into thus 2_5: day of September, 1995, between
Ution Pacific Corporation, Union Pacific Railraed Compaay, Missount Pacific Railroad Company
(collectvely referred to as “UP"), and Southern Pacific Rail Corporation, Scuthern Pacific
Transporation Company, The Deaver & Rio Grande Western Railroad Company, St. Louis
Southwestern Railway Company acd SPCSL Corp. (collectively referred to a3 *SP™, with both UP
and SP also bereinafter referred to collectively as "UP/SP™), on the one hand, and Burlington
Northern Railroad Company ("BN") and The Atchison, Topeka and Santa Fe Railway Company
("Sants Fe™). hereinafter collectively referred 1o as "BNSF”, on the other hand. concerning the
proposed acquisition of Southern Pacific Rail Corporation by UP Acquisition Corporation. and the
resultng commoa coatrol of UP and SP pursuant to the applicanon pending before the Interstate
Commerce Comrrussion ("ICC") ip Finance Docket No. 32760, Union Pagifis Corporasion, Union

fad -

NOW, THEREFORE, in consideration of their mutual promises, UP/SP and BNSF agree
33 follows:

L Western Trackage Rights
e) UP/SP shall grant 1o BNSF mackage nghts on the following lines:
. SP's line between Deuver, Colorado and Salt Lake City, Unah:
. UP's line between Salt Lake City, Utab and Ogden, Utah:
. SP's line berween Ogden, Utah and Little Mountin Utsh:
, UP's line betweea Salt Lake City, Utah and Alazon, Nevads;
. UP's and SP's lines between Alazoo and Weso, Nevads:
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R} UP SP shall sell to BNSF UP's lme between Dallas and Waxahachie with UP reaaning

trackage nghts to exclusively serve local industnes on the Dallas-Waxahachie line.

h) Upou the effectiveness of the trackage nghts to Eagle Pass under this sechon, BNSF's
right to obtawn baulage services from UP/SP to and from Eagle Pass pursuant to the agreement
berween BNSF and SP dated April 13, 1995 and subsequent haulage agreerment between those parties
shall no longer apply, provided BNSF shall continue to have the right to use trackage at or pear Eagle

Pass as specified m that agreement for use 1n connection with rackage rights under this Agreement.

5 Eastern Texas - Louistana Trackage Rights and Purchase
a) UP/SP shall grant to BNSF trackage nghts oo the following lines.
. SP's line berween Houston, Texas and lowa Juncnon in Louisiana. and
. UP's and SP's lines near Avondale (SP MP 16.9) and West Bridge Junction
{SP MP 10.5).

b) The wackage rights granted under this section shall be bridge rights for the movement
of overhead raffic only, except for the local access specified herein. BNSF shall receive access on
such lines only 10 mdustnes which are preseatly served (either directly or by reciprocal swatch) only

ty both UP and SP and by no other railroad at points listed on Exhibit A to thus Agreement.

c) Access to industries at points open to BNSF shall be direct or through reciprocal
swnch New customers locatmg at pomts open to BNSF under this Agreement shall be open to both
UP SP and BNSF. The geographic limits within which new industries shall be open to BNSF serice
shall generally correspond to the territory wathin which, prior to the merger of UP and SP. 2 new
customer could have constructed a facility that would have been open to service by both UP and SP,
erther drrectly or through reciprocal switch. In negotiating the trackage nights agreements pursuant

to Section 91 of this Agreement the parties shall define mileposts defining these geographic limutanions
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where swnchmg disticts have been established they shall be presumed to establish these geographic

hrrutanons

d) Farry-five (45) days before mrtuating service 10 & customer, BNSF must elect whether
ns service shall be (1) direct. (1) through reciprocal switching, or (iii) with UP/SP's pnor agreement.

tharough use of & third party to perform swatching for itself or both railroads.
¢) UP/SP shall grant BNSF the right 1o use SP's Bridge SA at Houston, Texas

fi Trackage rights and access nghts granted pursuant to thus section shall be for rail
taffic of all kinds, carload and intermodal. for all commodines.

E) UP 'SP shall sell to BNSF SP's line berween lowa Junchon in Louisiana and near
Avondale, Louisiana (SP MP 16.9). UP/SP shall retain full rackage rights including the nght to
serve all local wndusmes on the line for the wrackage nghts charges set forth in Section 9a of this
Agreement. UP/SP sball rewin rights for the Lowsiana and Delta Railroad (L&D} to serve as
LUP'SP's agent berween lowa Junction and pomts served by the L&D. BNSF agrees that the purchase
of this me is subject to contracts berween SP and the L&D. UP/SP shall cause L&D to pay BNSF
compensation equal to that set forth in Table ] m Sechion 9 of this Agreement for operations between

Lafayette and lowa Junction.

B) UP/SP shall sell 1o BNSF UP's Westwego, Louisiana intermodal terusal. 8 porton
of SP s Avondale yard as shown on Exhibit C. snd SP's Lafayette yard.

6 Houston - M his Trackage Rights
a) UP/SP shall grant to BNSF overhead trackage nghts oo the following lines
. SP's line berween Houston, Texas and Faur Oaks, Arkansas via Cleveland and
Pue Bluff.
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requred by law, provided the partics may make appropnate disciosure of such terms 1o government
eoinies or a5 requred m connechot with the process of secking government approva! of the coczal
case. or of this Agreement under applicable ICC confidentiality procedures.

UNION PACIFIC CORPORATION UNION PACIFIC RAILROAD

o

S S, NPT
Tite ,

B
Tile

THE DENVER & RIQ GRANDE

.23
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Exhibit 2

UP/SP-219

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SQUTHWESTERN RAILWAY
COMPANY, SPCSL COHEP. AND THE DENVER AND
RIO GRANDE WESTEEN RAILROAD COMPANY

A TS' SUBMISSION AGREEME WITH CI

CANNON Y. HARVEY CARL W. VON BERNUTH
LOUIS P. WARCHOT RICHARD J. RESSLER
CAROL A. HARRIS Union Pacific Corporation
Southern Pacific Martin Tower

Transportation Cocmpany Eighth and Eaton Avenues
One Market Plaza Bethlehem, Pennsylwvania 18018
San Francisco, California 94105 (610) B61-3290

(415) 541-1000
JAMES V. DOLAN

PAUL A. CUNNINGHAM PAUL A. CONLEY, JR.
RICHARD B. HERZOG LOUISE A. RINN
JAMES M. GUINIVAN Law Department
Harkins Cunningham Union Pacific Railrocad Company
1300 Nineteenth Street, N.W. Missouri Pacific Railrcad Company
Washington, D.C. 20036 1416 Dcdge Street
(202) 973-7601 Omaha, Nebraska &8179
(402) 271-5000
= for th
Pacific Raj ] ARVID E. RCACH II
Scuthern Pacific Transportation J. MICHAEL HEMMER
Cog . Loui out hw MICHAEL L. RCSENTHAL
Railw ..and Covington & Burling
The Denver and Rio Grande 1201 Pennsylvania Avenue, N.W.
Weste Railroa m P.O. Box 7566

Washington, D.C. 20044-7566
(202) 662-5388

Attorneys for Union Pacjific
Corporation, Union Pacific

Rai ad Company and Missg

Pacific Railroad Company

April 19, 1236



UB/SP-219

BEFORE THE
SURFACE TRANSPORTATICN BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD CCOMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTRCL AND MERGER --

SOUTHERN PACIFIC RAIL CCRPCRATION, SOUTHERN PACIFIC
TRANSPORTATION COMFANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIC GRANDE WESTERN RAILRCAD COMPANY

CANTS” I = AGR WI &

Union Pacific Corporation ("UPC"), Union Pacific
Railroad Company ("UPRR"), Missouri Pacific Railrcad Company
("MPRR") ,% Southern Pacific Rail Corporation ("SPR"), Southern
Pacific Transportation Company ("SPT"), St. Louis Southwestern
Railway Company ("SSW"), SPCSL Corp. ("SPCSL"), and The Denver

and Rio Grande Western Railroad Company ("DRGW"),? hereby
submit the attached settlement that they have reached with the
Chemical Manufacturers'’ Association. Applicants will address

this important settlement in their rebuttal filing.

L UPC, UPRR, and MPRR are referred to collectively as "Union

Pacific." UPRR and MPRR are referred to collectively as "UP."

o SPR, SPT, SSW, SPCSL and DRGW are referred to collectively

as "Southern Pacific." BSPT, SSW, SPCSL and DRGW are referred to

collectively as "SP."



CANNON Y. HARVEY

LOUIS P. WARCHOT

CAROL A. HARRIS

Scouthern Pacific
Transportation Company

One Market Plaza

San Francisco, California

{415) 541-1000

94105

PAUL A. CUNNINGHAM

RICHARD B. HERZOG

JAMES M. GUINIVAN

Harkins Cunningham

1300 Nineteenth Street, N.W.

Washington, D.C. 20036
(202) 973-7601
Attorneysg for Southern
Pacifi ] ion
Scuthern Pacific Transportation
Company, St. Louis Southwestern
Rallw Cor
T nv El
Western Rajlroad Company
April 19, 199&

Respectfully submitted,

CARL W. VON BERNUTH
RICHARD J. RESSLER

Union Pacific Corporation
Martin Tower

Eighth and Eaton Avenues
Bethlehem, Pennsylvania
(610) 861-3250

18018

JAMES V. DOLAN
PAUL A. CONLEY,
LOUISE A. RINN
Law Department
Unicon Pacific Railrocad Company
Missouri Pacific Railrcad Company
1416 Dodge Street
Cmaha, MNebraska
(402) 271-5000

Db

ARVID E. ROACH II

J. MICHAEL HEMMER

MICHAEL L. ROSENTHAL
Covington & Burling

1201 Pennsylvania Avenue, N.W,

JR.

68175

P.0O. Box 7588

Washington, D.C. 20044-7566

(202) B62-5288

A n ] p B
Corporation, Union Pacific
Rai ad Com El Missg '

Pagific Railroad Company




SETTLEMENT AGREEMENT

This Settlement Agreement is entered into this 18th day of
April 1996 amcng

Union Pacific Corporation, Union Pacific Railroad Company
and Missouri Pacific Railroad Company, Southern Pacific Rail
Corporation, Southern Pacific Transportation Company, St.
Louis Southwestern Railroad Company, SPCSL Corp. and The
Denver & Rio Grande Western Railroad Company (collectively,
"Applicants," with Union Pacific Railroad Company and
Missouri Pacific Railroad Company referred to collectively
as "UP," Scuthern Pacific Transportation Company, The Denver
& Rio Grande Western Railrocad Company, St. Louis
Southwestern Railroad Company and SPCSL Corp. referred to

collectively as "SP," and UP and SP referred to collectively
as "UP/SF");

Burlingtcon Northern Railroad Company and The Atchison,

Topeka and Santa Fe Railway Company (collectively, "BN/Santa
Fe"); and

the Chemical Manufacturers Association ("CMA"),

concerning the proposed acquisition of Southern Pacific Rail
Corporation by UP Acquisition Corporation, and the resulting
commen control of UP and SP pursuant to the application pending
before the Surface Transportation Board ("STB") in Finance Docket
No. 32760, ' i i i

. P’ ’ &_ 3
Pacific R.R, -- Coptrol & Merger -- Southern Pacific Rail Corp., -

g
SPCSL Corp. & Denver & Rio Grande Western R.R, ("the Control
Cage"} .

WHEREAS, Applicants entered into a Settlement Agreement in
the Control Case with BN/Santa Fe dated September 25, 1395, as
later amended ("the BN/Santa Fe Settlement Agreement"); and

WHEREAS, CMA had certain concerns about the BN/Santa Fe

Settlement Agreement and raised those concerns with Applicants;
and

WHEREAS, Applicants wish to address those concerns and to
convince CMA to withdraw its opposition to the proposed UP/SP
merger,

NOW THEREFORE, in consideration of their mutual promises,
Applicants, BN/Santa Fe and CMA agree as follows:

B o The BN/Santa Fe Settlement Agreement shall be amended
to grant BN/Santa Fe overhead trackage rights (a) over UP‘s line
between Houston, Texas, and Valley Junction, Illincis, via
Palestine, Texas, (b) over SP's line between Fair QOaks, Arkansas,
and Valley Junction, Illineis, and (c) over UP’'s line between



Fair Oaks and Bald Xnob, Arkansas., These rights shall be for
traffic moving to or from points south of Bald Knob and Brinkley,
Arkansas. Local access shall be limited to that provided for in
Section 6c of the BN/Santa Fe Settlement Agreement.

2 The BN/Santa Fe Settlement Agreement shall be amended
to grant BN/Santa Fe the right to serve any new shipper facility
located subsequent to the consummation of the UP/SP merger on any
SP-owned line over which BN/Santa Fe receives trackage rights in
the BN/Santa Fe Settlement Agreement. New facilities do not
include expansions of or additions to existing facilities or
load-outs or translcad facilities. Each railrocad electing to
serve such a new facility shall share equally in any capital
investment necessary to provide rail service to the facility.

- I Effective upon consummation of the UP/SP merger, UP/SP
shall modify any contracts with shippers at "2-to-1" peoints in
Texas and Louisiana so that at least 50% of the volume is cpen to
BN/Santa Fe.

4. (a) The BN/Santa Fe Settlement Agreement shall be
amended to provide for a reciproccal switch charge at "2-to-1"
points of no more than $130 per car. This charge shall be
adjusted upward or downward each year on the basis of 50% of
RCAF (U) .

(b) In addition, effective upon consummation of the UP/SP
merger, all SP reciprocal switch charges with other railrocads
{other than those at "2-to-1" points) that are higher than 5150
per car shall be reduced to no more than $150 per car. This
charge shall be adjusted upward or downward each year on the
basis of 50% of RCAF(U).

5. The BN/Santa Fe Settlement Agreement shall be amended
to specify that BN/Santa Fe shall have equal access to Dayton
Yard, on economic terms no less favorable than the terms of
UP/SP’'s access, for storage-in-transit of traffic handled by
BN/Santa Fe pursuant to the Agreement, and that UP/SP shall work
with BN/Santa Fe to locate additional storage-in-transit
facilities on the trackage rights lines as necessary.

6. (a) UP/SP shall place 100% of the total trackage
rights fees received from BN/Santa Fe with respect to the lines
in Texas, Louisiana, Arkansas, Missouri and Illinois over which
BN/Santa Fe will receive trackage rights in a segregated fund to
be spent on (a) maintenance on those lines, (b) offsetting
depreciation of those lines, and (c) capital improvements on
those lines. If UP/SP’s expenditures for maintenance,
depreciation and capital improvements on the trackage rights
lines in those states exceed the amcunt in the segregated fund,



UP/SP shall first be reimbursed for the excess out of future
trackage rights fees before making further payments intoc the
fund. The cecsts for accounting necessary to administer this
provision may also be charged to the segregated fund.
Maintenance, depreciation and capital improvements expenditures
shall include standard additives. CMA or its designee shall have
the right to audit these calculations.

(b) UP/SP shall place 100% of the total trackage rights
fees received from BN/Santa Fe with respect to the lines in
states other than Texas, Louisiana, Arkansas, Missouri and
Illinois over which BN/Santa Fe will receive trackage rights in a
segregated fund to be spent on (a) maintenance on those lines,

(b) offsetting depreciation of those lines, and (¢) capital
improvements on those lines. 1f UP/SP’s expenditures for
maintenance, depreciation and capital improvements on the
trackage righta lines in states other than Texas, Louisiana,
Arkansas, Missouri and Illinecis exceed the amount in the
segregated fund, UP/SP shall first be reimbursed for the excess
out of future trackage rights fees before making further payments
into the fund. The costs for accounting necessary to administer
this provision may also be paid out of the segregated fund.
Maintenance, depreciation and capital improvements expenditures
shall include standard additives. CMA or its designee shall have
the right to audit these calculations.

7. Section 12 of the BN/Santa Fe Settlement Agreement
gshall be amended toc provide that BN/Santa Fe’s trackage rights
fees shall be adjusted upward or downward each year by the
difference between the year in question and the preceding year in
UP/SP’'s system average URCS costs for the categories of
maintenance and operating costs covered by the fee. OCMA or its
designee shall have the right to audit the escalation
calculations.

8. The BN/Santa Fe Settlement Agreement shall be amended
to give BN/Santa Fe the right to handle traffic of shippers cpen
to all of UP, SP and KCS at Lake Charles and West Lake,
Louisiana, (a) to, from and via New Orleans, and (b) to and from
points in Mexico, with routings via Eagle Pass, Laredo (through
interchange with Tex Mex at Corpus Christi or Robstown), or
Brownsville, Texas. 3N/Santa Fe access to the covered shippers
at Lake Charles and West Lake shall be on the same basis as is
provided for in the BN/Santa Fe Settlement Agreement for "2-to-1"
points, except that at West Lake BN/Santa Fe shall be required to
pay a fee to UP/SP equal to the haulage fee that UP must now pay
to KCS to accessg the traffic, adjusted per Section 12 of the
BN/Santa Fe Settlement Agreement. The BN/Santa Fe Settlement
Agreement shall also be amended to give BN/Santa Fe the right to
handle traffic of shippers open to all of UP, SP and KCS at
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Texarkana, Texas/Arkansas, and Shreveport, Louisiana, to and frem
the Memphis BEA (BEA 55), but not including proportional,
combination or Rule 11 rates via Memphis or other points in the
Memphis BEA.

9. Applicants shall agree with BN/Santa Fe on a
dispatching protocol for the trackage rights under the BN/Santa

Fe Settlement Agreement along substantially the lines of
Attachment A hereto.

10. The BN/Santa Fe Settlement Agreement shall be amended
to specify that, in the Houston-Memphis-St. Louis corrider,
BN/Santa Fe has the right to move some or all of its traffic via
its trackage rights over either the UP line or the SP line, at
its discretion, for operating convenience,

11. Section 4b of the BN/Santa Fe Settlement Agreement
shall be amended by adding at the end therecf: "BN/Santa Fe's
access and interchange rights at Corpus Christi and Brownsville
must be at least as favorable as SP has currently. BN/Santa Fe
shall have direct access to the Port of Brownsville, the
Brownsville and Rioc Grande Internatiocnal Railrocad, and
Ferrocariles Naciocnales de Mexico. BN/Santa Fe shall have the
right to purchase for fair market value a yard at Brownsville to
support trackage rights operations."

12. The BN/Santa Fe Settlement Agreement shall be amended
to specify that (a) BN/Santa Fe has the right to serve all
shippers that were open to both UP and SP, whether via direct
service or via reciproccal switching, joint facility or other
arrangements, and no other railrocad when the BN/Santa Fe
Settlement Agreement was signed, regardless of how long ago a
shipper may have shipped, or whether a shipper ever shipped, any
traffic via either UP or SP; and (b) BN/Santa Fe has the right to
serve new facilities located within the geographic boundaries of
the "2-to-1" points, as defined in the BN/Santa Fe Settlement
Agreement, including but not limited to situations where, when
the BN/Santa Fe Settlement Agreement was signed, a facility was
being develcped, or land had been acquired for that purpose, with
the contemplation of receiving rail service by both UP and SP.
With regard to (b), where switching limits exist at a "2-to-1"
point, they shall define the area within which BN/Santa Fe has
the right to serve new facilities, and where switching limits do
not exist, the covered area shall be defined on the basis of what
would have been reascnable switching limits.

13. This provision applies to any CMA member ("the
Shipper") that

{a) has a facility that was, prior to the consummation of



the UP/SP merger, solely served by UP, and seeks, in order
to obtain two-railroad service, the right to build out from
that facility to (or the right for BN/Santa Fe to build in
to that facility from) a peoint on the former SP ("the Build-
In Point") and the associated grant to BN/Santa Fe of any

trackage rights that may be necessary for BN/Santa Fe to
reach the Build-In Point, or

(b) has a facility that was, prior to the consummation of
the UP/SP merger, solely served by SP, and seeks, in order
to obtain two-railroad service, the right to build out from
that facility to (or the right for BN/Santa Fe to build in
to that facility from) a point on the former UP ("the Build-
In Point") and the associated grant to BN/Santa Fe of any
trackage rights that may be necessary for BN/Santa Fe to
reach the Build-In Point.

The Shipper may request arbitration of a claim for such relief by
the later of (i) one year following consummation of the UP/SP
merger, or (ii) one year following the expiration of the contract
in existence as of the date of this settlement that has the
latest expiration. The arbitration shall be conducted under the
Commercial Arbitration Rules of the American Arbitration
Association, and shall be subject to the U.S. Arbitration Act.
The arbitration shall be concluded within 90 days unless
otherwise agreed to between the shipper and UP/SP. The standard-
for decision as to whether the Shipper shall be entitled to
relief shall be the principles with regard to build-ins
articulated by the Interstate Commerce Commission in Finance
Docket No. 312549, Decision served Aug. 23, 1995, or, if more
favorable to the Shipper, any principles with regard to build-ins
articulated by the STB in the Control Case. If the parties do
not agree on the route over which BN/Santa Fe shall receive any
necessary trackage rights to reach the Point of Build-In, the
arbitrator shall decide the route, and in doing so shall seek to
minimize the operating inconvenience to UP/SP, consistent with
ensuring that BN/Santa Fe can provide competitive service. The
compensation terms of any trackage rights awarded to BN/Santa Fe
shall be the same as for all other BN/Santa Fe trackage rights
(except Keddie-Stockton) under the BN/Santa Fe Settlement
Agreement. The rights conferred by this provision shall be
without prejudice to any pending request for relief in the
Control Case and to any other rights a shipper has to proceed
before the STB,

14. Applicants will, in a submission to the STB, state that
they are agreeable to annual STB oversight proceedings for five
years, with the Beard to examine whether the BN/Santa Fe
Settlement Agreement has effectively addressed the competitive
issues it was intended to address. The Board shall have



authority to impose additional remedial conditions.

15. In light of tha provisions of this agreement, CMA will
withdraw ite cpposition to the UP/SP merger and the BN/Santa Fe
Sattlement Agreement. A numbar of CMA’s member companies have
taken positions in support of or in opposition to tha UP/SP
merger. Thia settlement is without prejudice to the right of any
CMA member company that is a party to the Control Case to
continue to take any position and saek any reliaf in that docket.

16. The provisions of this agreement shall remain in effect
for 99 years or until the termination of the BN/Santa Fe
Settlement Agreement in accordance with its terms.

Arvid E. Roach II1
Covington & Burling

Counsel for Applicants

Richard E. Welicher

Vice President-Law and Ganeral Counsel
EN/Santa Fe

Koz

David F. Zoll ¢
Viea President General Counsel

Scott N. Stone
Patton Boggs L.L.F.

Counsel fox CMA
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authority to impose additional remedial conditicns.

15. In light of tha provisions of this agreemant, OMA will
withdraw ite opposition to the UR/SP marger the BN/Santa Pe
Sattlement Agreemant. A nunber of OQA’s member coumpanies have
taken positions in support of or imn oppositien to the UPR/3P
mergar. This gsettlement is without prejudice to the right of any
CMA member company that is a party to the Control Case to
continues to taks any position and seek any ralief in that docket.

16. The provisicns of this agreement szhall remain in effect
for 99 years or until the termination of the EN/S8anta Fa
Settlement Agreement in accordance with its tearms.

Arvlid E. Roach II
Covington & Burling

Couasel Zfoz Agplicants

Vice President-Law and General Counsal
BEN/Santa Fe

=] ant

David 7. Zoll .
Vice President and General Counsel
oA

Thomas E. Schick
Aseistant General Counsel
CMA,

Scott ¥. Stone
Patton Eoggn L.L.P.

Counsel for CMA
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DRAFT - April 12, 1996

BNSF - UP/SP DISPATCHING PROTOCOLS

Scope: These protocols apply on all rail line segments where Burlington Northern
Railroad Company or The Atchison, Topeka & Santa Fe Railway Company (which will
be referred to jointly or individually as “BNSF™) has trackage rights over tracks of the
entity or entities resulting from the merger of the rail affiliates of Union Pacific
Corporation and Southern Pacific Rail Corporation (which will be referred to jointly or
individually as “UP/SP") and on all rail line segments where UP/SP has trackage rights
over tracks of BNSF. All such rail lines will be referred to as “joint trackage.”

Purpose: To ensure that BNSF and UP/SP trains operating on joint trackage are given
equal dispatch without any discrimination in promptness, quality of service or efficiency
and that the competitiveness of tenant operations on joint trackage is not adversely
affected by the fact that the other railroad owns the track.

General Instructions: BNSF and UP/SP will issue written instructions to all personnel
(including supervisors) responsible for train dispatching on joint trackage that trains of
the tenant are to be dispatched exactly as if they were trains of the owner and given equal
treatment with trains of the owner. These instructions will be issued at agreed intervals or
at the request of either party.

Monitoring Systems: At the request and expense of the tenant, the owner will make
available computer terminals, facilities or capabilities comparable to those available to its
own dispatchers showing joint trackage it dispatches so that the tenant can monitor the
handling of its trains by the owner.

Train Information: The tenant will provide to the owner, and regularly update,
information about its expected train operations and schedules (including priorities, time
commitments, horsepower per trailing ton, etc.) over joint trackage, preferably using
electronic data interchange. The tenant will provide reliable and current information
about trains approaching joint trackage, including train arrival time and train
characteristics, preferably by providing at its expense computer terminals, facilities or
capabilities showing trains approaching joint trackage, sufficiently in advance to allow
dispatchers to plan for them. The owner will provide to the tenant advance notice of
planned maintenance-of-way projects, line closures and train or equipment restrictions.

Specific Instructions: The owner will permit the tenant to transmit instructions
regarding the requirements of specific trains and shipments to dispatching employees
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responsible for handling those trains.

Train Priorities: BNSF and UP/SP will at all times provide to each other current
procedures for assigning dispatching priorities or rankings to their trains and information
sufficient to show how those procedures are applied to their own trains. The tenant will
assign priorities or rankings to its trains operating on joint trackage using the owner's
procedures, and the owner will dispatch tenant trains in accordance with those priorities
or rankings. The Joint Service Committee will be responsible for reviewing these
assignments to ensure that they are applied equitably by both railroads.

Entry to Joint Trackage: At points where tenant trains enter joint trackage, entry will
be provided by the owner on a first-come, first-served basis, taking into consideration the
relative priorities of affected trains and the specific needs and operating characteristics of
individual trains of both railroads. [If operating circumstances make strict application of
this principle difficult or uncertain, BNSF and UP/SP may jointly establish standards for
determining sequence of entry to joint trackage. ]

Communications: BNSF and UP/SP will provide to each other, and keep current. lists
of dispatching personnel responsible for dispatching each segment of joint trackage and
contact numbers. For each segment, BNSF and UP/SP will designate supervisory
employees to serve as the day-to-day contacts for communications about operating
changes, service requests and concerns. Where feasible and economical, dedicated phone
lines or computer links will be established for these communications.

Access to Dispatching Centers: Appropriate officials of either railroad will be
admitted at any time to dispatching facilities and personnel of the other responsible for
dispatching joint trackage to review the handling of trains on joint trackage and will be
provided an office in the other railroad's dispatching center (although both railroads will
take reasonable steps to prevent disclosure of proprietary information not relevant to that
review). [norder to support BNSF operations over UP/SP trackage rights granted in
connection with the UP/SP merger, UP/SP will pay BNSF an amount equal to the
reasonable and conventional salary of one supervisory employee to be placed by BNSF at
UP/SP's Harriman dispatching center.

Performance Measurement: BNSF and UP/SP will cooperate to develop train
performance evaluation methods under which train performance of tenant trains on joint
trackage segments can be compared to train performance of the owner's trains on the
same segments.

e iv valuation: [nevaluating the performance of emplovees
and supervisors responstble for dispatching joint trackage, both BNSF and UP/SP will
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consider train performance of tenant trains and effectiveness in cooperating with tenant
personnel and meeting tenant service requirements in the same manner as such factors are
considered with respect to the owner’s trains, personnel and requirements. [f bonuses.
raises or salaries of those persons are affected by performance of the owner's trains,
performance of the tenant’s trains shall be considered on the same basis to the extent
feasible.

Disagreements: The designated contact supervisors are expected to raise questions,
disagreements, concerns or disputes about compliance with these protocols promptly as
and when any such matters arise and to use their best efforts to resolve them. [f a matter
is not resolved to the satisfaction of both parties, it will be presented to the Joint Service
Committee. If a satisfactory resolution cannot be achieved by the Joint Service
Committee, the matter will be submitted to binding summary arbitration before a neutral
experienced railroad operating official within fourteen days. The parties will agree in
advance on the sanctions available to the arbitrator to address failures to comply with
these protocols.

Modifications: As the ultimate objective of these protocols is the equal, flexible and
efficient handling of all trains of both railroads on joint trackage, these protocols may be
modified at any time by mutual agreement, consistent with that objective.



Exhibit 3

SECOND SUPPLEMENTAL AGREEMENT

This Second Supplemental Agreemertt is entered into this 27 day of June, 1996,
between Umion Pacihc Corporation, Union Paaific Rairgad Company, Missouri Pacific
Rairocad Company icollectively referred to as "UP"), and Southern Pacitic Rail
Corporaton, Southern Pacific Transportation Company. The Denver & Rio Grande
Waestern Railroad Company, St. Louis Southwestern Railway Company and SPCSL Comp.
(collectively referred to as "SP.” with both UP and SP also hereinafter retferred to
collectively as "UP/SP"), on the one hand, and Burlington Northern Raillroad Company
("BN") and The Atchison, Topeka and Sama Fe Railway Company ("Santa Fe"),
hereinafter collectively referred to as "BNSF,” on the ather hand, concerning the proposed
acquisition of Sauthern Pacific Rail Corporation by UP Acquisition Corporation, and the
resulting common control of UP and SP pursuant to the application pending before the
Surface Transponation Board (the "Board”) in Finance Docket No. 32760, Upion Pagific

rali nion Pacific Railr ng Mi | Pacific Rail mpan

Company, St Louis Southwestern Railway Company, SPCSL Corp. and The Denver and
Rig Grande Western Railroad Company.

Pursuant to an Agreement between UP/SP and BNSF dated September 25, 1995
{the "Agreement”), and a Supplemental Agreement dated November 18, 1995 (the
"Supplemental Agreement”), UP/SP and BNSF agreed o vanous trackage nghts, line
sales, and other related transactions.

Since execution of the Agreement and the Supplemental Agreement the parties
have made a varety of commitments which will further realize their intent that competition
be enhanced by the common control of UP and SP subiect to the terms of the Agreement
and the Supplemental Agreement.

In arder to reflect these additional commiiments in one agreement, the parties agree

to the following further amendments !0 the Agreement as previously amended by the
Supplemental Agreement:



on Exhibit A to this Agreement, shall generaily correspond (o
the terntory within which, prior to the merger of UP and SP, a
new customer could have constructed a facility that would
nave been open to service by both UP and 5P either directly
or through reciprocal switch. Where switching districts have
been established they shall be presumed to establish these
geographic limitations.”

d) Section 4f is amended by deleting the phrasa "a reasonable fee” at the end
of the first sentence and substituting therefor the phrase “the fee called far by Section 8j
of this Agreement.”

4. Amendment to Section 5.

aj Section 5a 1s amended by inserting the following subparagraph after the
second subparagraph:

"o SP's Channelview Spur which connects to the SP's line
between Houston, TX and lowa Juncton, LA near
Sheidon, TX for the sole purpose of reaching a point of
build-ivbuild-out to/from the facilites of Lyondel
Petrochemical Company and Arco Chemical Company
at Channeiview, TX. UP/SP shall permit BN/Santa Fe
or one or both shippers to construct and connect o
SP's Channelview Spur, at their expense, a build-
ibuild-out line. BN/Samta Fe or the shippers shall
have the nght o0 puirchase for net liquidation value all or
any part of the Channelview Spur that UP/SP may
abandon;"

and by amending in the thirg subparagraph 10 read as follows:
“SP's line near Avondale (SP MP 14.94 and West Bridge
Junction (SP MP 9.97), and”

and by irserting the foliowing subparagraph after the third subparagraph:



“UP's Main Line No. 1 trom UP MP 14.29 to MP 14.11
including crossover 10 SP's main line and UP's MP 10.38 o
MP 10.2; ana”

Section 5b is amended in its entirety to read as follows:

"b)  The trackage rights granted under this section shall be
bridge rights for the movement of overhead traffic only, except
for the local access specified heremn. BNSF shall receive
access on such lines anly to {1) "2-to-1" shipper facilities at
points listed on Exhibit A to this Agreement, (i) any existing or
future transloading facility at points listed on Exhibit A to this
Agreement, (ili) any n'ew shipper facility located subsequent 1o
UP's acquisition of control ot SP at points listed on Exhibit A to
this Agreement (including but not limited to situations where,
when the Agreement was signed, a shipper faciiity was being
developed or land had been acquired lor that purpose, with the
contemplation of receiving rail service by both UP and SP),
and {iv) any new shipper faciity located subsequent to UP's
acquisition of control of SP at points other than those listed on
Exhibit A to this Agreement an the SP-owned lines listed in
Section 5a. BNSF shall also have the right to establish and
exclusively serve intermodal and auto facilities at points listed
on Exhibit A to this Agreement. BNSF shall also have the right
to handle traffic of shippers open to alt of UP, SP and KCS at
L.ake Charles and West Lake, LA, and traffic of shippers open
to SP and KCS at West Lake Charles, LA; the foregoing rights
at Lake Charles, West Lake, and West Lake Charles, LA shall
be limited to traffic (x) 1o, from and via New Orleans, and iy} to
and from points in Mexico, with routings via Eagle Pass,
Laredo {through interchange with Tex-Mex at Corpus Chnsti
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or Robstown), or Brownsville, [X. [n addition to all other
charges 10 be paid by BNSF to UP/SP herein, at West Lake
and West Lake Charles, BNSF shall aiso be required to pay a
fee to UP/SP equal to the fee that UP pays KCS as of the date
of this Agreement to access the traffic at West Lake, adjusted
upwards or downwards in accordance with Section 12 of this
Agreement. BNSF shall also have the nght to interchange with
and have access over the New Crleans Public Belt Railroad at
West Bridge Junction.”
) Section 5S¢ is amended i its entirely to read as follows:

‘c)  Access to industnes at points open to BNSF shall be

direct or through reciprocal switch. New customers locating at

points open to BNSF under this Agreement shali be open to

bath UP/SF and BNSF. The geographic limits within which

(i) new shipper faciliies and future transloading facilities shall

be open to BNSF service at points listed on Exhibit A to this

Agreement and (i} BNSF shall have the right to establish and

exclusively serve intermodal and auto facilities at points listed

on Exhibit A to this Agreement, shall generaily correspond to

the territory within which, prior to the merger of UP and 8P, a

new customer could have constructed a facility that would

have been open to service by both UP and SP) either directly

or through reciprocal switch. Where switching districts have

been established they shall be presumed to establish these

geographic imitations.”
d} Section 5g shall be amended by changing the parenthetical reference in the

second line from "(SP MP 16.3)" to "(SP MP 14.94)."

e) Section 5h is amended in its entirety to read as follows:

HY)
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“UP/SP shall sell to BNSF UP’'s Main Line No. 1 between MP
1411 and 10.38, UP's Westwego, lauisiana intermodal
‘ermuinal, SP's old Avondale Yard (together with the fueling and
mecharncal facilities located thereon) as shown on Exhibit C-1:
and SP's Lafayette Yard."
B Exhibit C-1 attached hereto shall be substtuted for Exhibit C 1o the
Agreement.
9. Amendment to Section 6.
a) The btle of Section 6 is changed from "Houston-Memphis Trackage Rights”
to "Houston, TX-Valley Junction, iL. Trackage Rights.”
b) Section 6a 1s amended by adding the following grants of trackage nghts:
"o UP's line between Houston, TX and Valley Junction, IL,
via Palestine, TX,
. SP's line between Fair Oaks, AR and llimo, MO via
Jonesboro, AR and Dexter Junction, MO; and
. UP's line between Fair Oaks and Bald Knob, AR."
¢) Section 6b is amended by deleting the phrase "a reasonable lee” and
substituting theretor the phrase "the fee called for by Section 8j of this Agreement.”
d) Section 6¢ is amended in its entirety to read as follows:
"e) The trackage rights granted under this section shall be
bridge rights for the movement of overhead traffic only, except
for the local access specified herein. BNSF shalil receive
access on such lines only 10 (i} "2-10-1" shipper facilities at
points listed on Exhibit A to this Agreement, (i} any existing or
future transloading faciiity at points listed on Exhibit A 10 this
Agreement, (i) any new smipper facility located subsequent to
LUP's acquisition of control of SP at paints listed on Exhibit A to
this Agreement (including but not iimited to situabons where,
when the Agreement was signed, a shipper faciiity was being

11



IN WITNESS WHEREOQF, the parties have caused this Second Supplemental
Agreement 10 be fully executed as of the date tirst above written.

UNION PACIFIC CORPORATION

Hy =Y K ""4‘-").2_&» WL;J T O

Title: Pregident & fhhgf_ﬂnnxaxgng

Dtticer

MISSOURI PACIFIC
RAILROAD COMPANY

!

T:ﬂa gj,;gg, n ;}

THE DENVER & RIO GRANDE
WESTERN RAILROAD COMPANY

By:
Title:

ST. LOUIS SOUTHWESTERN
RAILWAY COMPANY

By’
Title:

+ L AWRINR KL SE NS S

UNION PACIFIC RAILROAD
COP&PANY

gl

e 1’& WM A
Tille:_Chairman

>
SOUTHERN PACIFIC RAIL
CORPORATION

By:
Title:

SOUTHERN PACIFIC
TRANSPORTATION COMPANY

8y:
Title:

SPCSL CORP.

By:
Title:
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IN WITNESS WHEREOF, the parties rave caused this Second Supplermantal
Agregment to be fully executed as of the date first above written.

UNION PACIFIC CORPORATION

By.
Titfe;

MISSOUR! PACIFIC
RAHLROAD COMPANY

THE DENVER & RIO GRANDE
WESTERN RAILROAD COMPANY

-

By
Tittehed 12

g7, LOUIS SOUTHWESTERN
RAILWAY COMPANY

g n/) g
av:g:k&ég;ﬁ____._.
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UNION PACIFIC RAILROAD

COMPANY
By.
Titie
SOUTHERN PACHHAC RAIL
CORPORATION
By.3 feshi
TiMe~ o — i s
SOUTHERN PACIFIC

TRANSPORTATION COMPANY

Titev.. 2 ‘
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Exhibit 5

AGREEMENT

AGREEMENT made this 1st day of September, 2000, between