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Before the 
SURFACE TRANSPORTATION BOARD 

________________________________________________ 

Finance Docket No. 32760 (Sub-No. 46) 

BNSF RAILWAY COMPANY 
—TERMINAL TRACKAGE RIGHTS— 

KANSAS CITY SOUTHERN RAILWAY COMPANY AND 
UNION PACIFIC RAILROAD COMPANY 

________________________________________________ 

APPLICATION FOR TERMINAL TRACKAGE RIGHTS 

________________________________________________ 

BNSF’s Opening Statement and Evidence 

BNSF requests that the Surface Transportation Board (“STB” or “Board”) confirm the 

direct trackage rights granted to BNSF over the Rosebluff Industrial Lead as a condition to the 

UP/SP merger.1  Board action is made necessary because – for more than two years – UP and 

KCS have actively prevented and frustrated BNSF’s use of those Board-imposed direct trackage 

rights.   

Below is BNSF's Opening Statement, describing the background of this dispute and the 

Application, followed by (i) the Verified Statement of Richard E. Weicher describing the history 

of the conditions imposed by the STB under the settlement agreements in the UP/SP merger, 

1 The acronyms used herein are the same as those in Appendix B to Decision No. 44.  All 
references to Exhibits 1 – 5 refer to exhibits attached to the Verified Statement of Richard E. 
Weicher.  (Exhibits 1, 3 and 5 reflect the relevant portions of the cited agreements.)  All 
references to Exhibits A – G refer to exhibits attached to the Verified Statement of Rollin D. 
Bredenberg.  

 

                                                 



 

including the CMA agreement that granted BNSF the right to provide direct service at Lake 

Charles as a condition on the UP/SP merger to preserve competition, and (ii) the Verified 

Statement of Rollin D. Bredenberg describing the trackage at West Lake Charles and operations 

involved in this Application.  

I. INTRODUCTION 

In 1996, the Board approved the merger of UP and SP – a merger which generated much 

controversy due to the extensive overlap of the merging carriers’ rail systems.  See Finance 

Docket No. 32760, Decision No. 44, 1 S.T.B. 233, 367-68 (Aug. 12, 1996).  While the applicants 

projected that there would be substantial benefits arising from the proposed combination, they 

likewise acknowledged that there would be substantial adverse competitive harm absent the 

adoption of remedies designed to protect against the loss of the pre-merger competitive options 

of many shippers.  The principal competitive remedy advanced by the applicants was the 

September 25, 1995 settlement agreement between UP/SP and BNSF (the “BNSF Settlement 

Agreement”).  But a number of parties (including major shipper organizations and the U.S. 

Department of Justice) judged the agreement inadequate, and ultimately additional settlement 

agreements were signed by UP/SP with other parties, including the Chemical Manufacturers 

Association (“CMA”), which represented many of the large Gulf Coast chemical shippers.  

These agreements expanded and enhanced the protection of pre-merger competition.  The Board 

further strengthened that protection in its decision approving the merger by making the 

implementation of those agreements, and additional remedies crafted by the Board itself, 

conditions of the merger.  See Decision No. 44, 1 S.T.B. at 419-20. 

In Decision No. 44, the Board conditioned the UP/SP merger on the granting of direct 

trackage rights to BNSF over 3900 miles of track, specifically including nine miles of track in 
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West Lake Charles, LA jointly owned by UP and KCS, known as the Rosebluff Industrial Lead.2  

Id.  The rights that the STB granted to BNSF included both direct train service and reciprocal 

switch.  See Exhibit 1, BNSF Settlement Agreement, Section 5(c).  Those two distinct rights of 

access were granted by the Board to preserve the pre-merger competition that Lake Charles area 

shippers would otherwise lose as a result of the UP/SP merger.   

BNSF approached UP in 2012 to initiate direct service under its Board-imposed trackage 

rights in response to a request from CITGO, which has a facility located on the Rosebluff 

Industrial Lead.  Instead of honoring BNSF’s merger condition trackage rights, UP and KCS 

instead have refused to allow BNSF to directly serve the CITGO facility, under the guise of a 

(now dismissed) lawsuit, manufactured procedural roadblocks and operational complexities, and 

claims that KCS (as co-owner) can unilaterally veto BNSF’s access.  The Board must reconfirm 

its prior imposition of BNSF’s trackage rights in this proceeding to protect BNSF’s right to 

provide the competitive service the Board ruled necessary in the UP/SP merger.   

As set forth below, BNSF respectfully requests the imposition of terminal trackage rights 

to ensure that direct competitive service can finally be established by BNSF, as envisioned by the 

parties, the CMA, and the Board years ago in Decision Nos. 44 and 63. 

2   KCS filed a complaint for declaratory judgment in Federal district court in Louisiana in 
January 2013 seeking a declaration that BNSF cannot serve West Lake Charles area shippers 
without KCS’s consent and asserted that the referenced track is jointly owned by KCS and UP.  
See Kansas City Southern Railway Co. v. BNSF Railway Co., Civ. A. No. 5:13-CV-98 (W.D. 
La.) (filed Jan. 15, 2013), KCS’s First Am. Compl. for Declaratory J. ¶ 30 (“Track needed to 
physically serve [the CITGO facility] is jointly owned by UP and KCS and is covered by various 
joint use agreements previously mentioned.”). The case ultimately was dismissed on motion of 
BNSF asserting that the Board had exclusive jurisdiction over the dispute. 
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II. BACKGROUND 

A. The UP/SP Merger and BNSF’s Resulting Rights 

In Decision No. 44, the Board imposed trackage rights conditions on the UP/SP merger 

under the BNSF Settlement Agreement and the CMA Agreement that provide BNSF the right (i) 

to handle traffic of shippers open to all of UP, SP, and KCS at Lake Charles and Westlake; and 

(ii) to handle traffic of shippers open to SP and KCS at West Lake Charles (collectively, the 

“Lake Charles Condition”).  Decision No. 44, 1 S.T.B. at 427-29   

The 1995 BNSF Settlement Agreement was the first iteration of the trackage rights 

ultimately ordered by the Board as conditions to the UP/SP merger.  Exhibit 1, BNSF Settlement 

Agreement.  The CMA subsequently expressed concerns to the Board that the BNSF Settlement 

Agreement did not adequately protect competition in the Gulf Coast chemicals rail freight 

market, including in the Lake Charles area.  See CMA-7, filed March 28, 1996, at 17 (the BNSF 

Settlement Agreement should be expanded to include “3-to-2” points such as Lake Charles 

where only the merged UP/SP system can serve particular routes).  To address those concerns, 

Section 8 of an April 1996 agreement among UP, BNSF, and the CMA (the “CMA Agreement”) 

provided BNSF with access to Lake Charles area shippers “on the same basis as is provided for 

in the BN/Santa Fe Settlement Agreement for ‘2-to-1’ points.”3  Exhibit 2, CMA Agreement, 

Section 8.  That access includes both direct train service and reciprocal switch at BNSF’s 

election to provide the most comprehensive, competitive alternative for each individual shipper.  

See Exhibit 1, BNSF Settlement Agreement, Section 5(c).  

BNSF and UP supplemented the BNSF Settlement Agreement on June 27, 1996 

(“Second Supplemental Agreement”), to memorialize the rights agreed to in the CMA 

3 The Board summarized the CMA Agreement in Decision No. 44.  See 1 S.T.B. at 254-55.  
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Agreement, which was also imposed as a condition to UP/SP merger by the Board. Exhibit 3, 

Second Supplemental Agreement.  UP again agreed that BNSF had the right “to handle traffic of 

shippers open to all of UP, SP, and KCS at Lake Charles and West Lake, LA, and traffic of 

shippers open to SP and KCS at West Lake Charles, LA.”  Exhibit 3, Second Supplemental 

Agreement, Section 4(b).  BNSF’s right to serve the Lake Charles area included both direct train 

service and reciprocal switch to preserve, for perpetuity, the competition that otherwise would 

have been lost as a result of the UP/SP merger.  Id. at Section 4(c).  As shippers’ needs grow, 

BNSF, at its sole option, can choose the service – direct or reciprocal switch – that provides the 

best competitive alternative for each particular shipper.  

The Board further expanded the Lake Charles Condition in Decision No. 44 to preserve 

and protect the competition that existed for Lake Charles area shippers before the UP/SP merger.  

1. S.T.B. at 427-29.  In a later decision affirming this expansion, the Board stated that “it was 

necessary to expand the voluntary settlement agreements involving UP/SP, BNSF, and CMA, 

and that giving BNSF additional rights was the most effective way to assure continued 

competition for Lake Charles area shippers.” Finance Docket No. 32760, Decision No. 63, slip 

op. at 8 (served Dec. 4, 1996). 

B. KCS’s Challenge to BNSF Access to Lake Charles Area Shippers 

Years ago, KCS challenged the Board’s grant of BNSF access to Lake Charles area 

shippers in a motion to reconsider Decision No. 44 filed on September 3, 1996.  See Decision 

No. 63, slip op. at 2-3.  In that motion, KCS contended for the first time on reconsideration that 

UP/SP could provide BNSF with access via direct train service to facilities at Westlake and West 

Lake Charles (and possibly Lake Charles as well) only with KCS’s consent or if the Board 

granted a terminal trackage rights application under 49 U.S.C. § 11103 (now 49 U.S.C. § 11102).  

Id. at 5-6.  KCS claimed that four bilateral joint facility agreements between it and T&NO (an SP 
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predecessor) required its consent to grant such access to another carrier, and thus UP could not 

unilaterally provide direct access to BNSF.4 Id.  

The UP/SP merger was consummated on September 11, 1996 (see UP/SP-277), while 

KCS’s petition for reconsideration was pending, and in spite of KCS’s position concerning the 

joint facility agreements.  See Decision No. 63, slip op. at 2.  Thus, UP accepted the Board’s 

merger conditions, including the Lake Charles Condition giving BNSF direct access via trackage 

rights to Lake Charles area shippers.  

Shortly thereafter, however, in Decision No. 63, the Board denied KCS’s challenge to the 

Lake Charles Condition, noting that KCS lacked a sufficient route structure to be competitive 

with UP in many corridors on a single-line basis.  Decision No. 63, slip op. at 8.  The Board also 

reconfirmed the importance of BNSF’s direct access to preserve competition for Lake Charles 

area shippers.   Id. at 7-8.   In so doing, the Board expressed its expectation that the parties would 

negotiate an agreement on the issues raised by KCS with regard to the four joint facility 

agreements and that, in the absence of such an agreement, KCS or UP could submit the issues to 

arbitration under the terms of their joint facility agreements.  Id. at 9-10.  The Board further 

indicated that, if those parties were unable to agree and/or the arbitration produced a situation 

where BNSF access to Lake Charles area shippers was blocked, BNSF could return to the Board 

to seek approval of a terminal trackage rights application.  Id. at 10.  The Board also noted that, 

if and to the extent a terminal trackage rights application were to be denied, an override of the 

terms of the four joint facility agreements might be necessary.  Id. 

4  KCS also contended that BNSF access could not be effected under the immunizing power of 
former 49 U.S.C. § 11341(a) (now Section 11321(a)) because an override is available only if 
“necessary,” and that the availability of a terminal trackage rights application precluded a finding 
of such necessity. Id. at 6.   
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As the Board concluded in its recent decision, an arbitration is not necessary, and any 

further delay of this proceeding would be unproductive: 

As the parties have complied with the intent of Decision No. 63 by attempting to 
reach a private resolution of this dispute, any further delay of a terminal 
trackage rights proceeding would be unproductive.  

KCS and UP suggest that, under Decision No. 63, BNSF must ask UP to invoke 
the arbitration mechanism contained in the joint facilities agreements before filing 
a terminal trackage rights application. We disagree. The Board’s proposed step of 
arbitration is permissive, rather than mandatory. Decision No. 63 assumes that (i) 
BNSF “will accept” arbitration, and that (ii) UP will invoke arbitration “if and to 
the extent BNSF so requests.” However, BNSF is unwilling to request that UP 
pursue arbitration because it believes that neither party to the joint facility 
agreements would adequately represent BNSF’s interests.  Neither KCS nor UP 
has disputed this claim. In short, Decision No. 63 did not require that BNSF, as 
a precondition to filing a terminal trackage rights application, seek an 
arbitration in which it could not participate, and BNSF has reasonably 
explained its decision not to pursue that course. 

 
Finance Docket 32760 (Sub-No. 46), Decision No. 2, slip op. at 3 (served Dec. 1, 2014) 

(footnotes omitted) (emphasis added).  

C. UP’s Repeated Confirmation of BNSF’s Access to Lake Charles Area Shippers 

In addition to the CMA Agreement and Second Supplemental Agreement, UP repeatedly 

confirmed BNSF’s direct access rights to the Lake Charles area.  In 1997 and 1998, UP 

experienced significant service difficulties which led to a rail service crisis caused by the 

severely congested UP/SP lines in the Houston/Gulf Coast region.  V.S. Weicher at 6.  The 

service crisis threatened to disrupt the emerging competitive balance established by the Board’s 

merger conditions.  Id.  To ensure effective competition between Houston and New Orleans, on 

February 12, 1998, BNSF and UP entered into a “Term Sheet Agreement” and agreed to jointly 

own and operate the 50/50 Line—the former SP Lafayette Subdivision between Dawes, TX and 

Avondale, LA.  See Exhibit 4.  The Term Sheet Agreement was later memorialized in a 

September 1, 2000 “Operating Agreement”.  See Exhibit 5.  Both the Term Sheet Agreement and 
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the Operating Agreement gave BNSF trackage rights on former SP branches and spurs 

connecting to the 50/50 Line, including the Rosebluff Industrial Lead where CITGO is located. 

See Exhibit 4, Term Sheet Agreement, Section II.2 and Exhibit 5, Operating Agreement, Section 

1.1.  At BNSF’s election, BNSF can access industries on the former SP branches and spurs via 

reciprocal switch, direct access or haulage by UP.  See Term Sheet Agreement, Section II.2; 

Operating Agreement § 2.1(e). 

Through the Term Sheet Agreement and the Operating Agreement, UP (again with full 

knowledge of KCS’s prior objections) reaffirmed its obligation to comply with the UP/SP 

merger conditions, including BNSF’s direct access over the Rosebluff Industrial Lead.5  Both 

agreements provided that BNSF direct access to former SP branches and spurs such as the 

Rosebluff Industrial Lead would be on the “same basis” that BNSF serves “2-to-1” customers 

under the BNSF Settlement Agreement.  Id.  That “basis” includes direct train service.  See 

Exhibit 1, BNSF Settlement Agreement, Section 5(c).   Given that the Board directed UP and 

KCS in Decision No. 63 to resolve whether the provisions of the four joint facility agreements in 

fact required KCS to consent for BNSF to operate over the joint facility trackage and also given 

UP’s subsequent repeated reaffirmation of its grant of those rights, BNSF reasonably assumed 

that KCS’s objection relating to BNSF’s access to Lake Charles area shippers had been resolved.   

5 The Term Sheet Agreement and the Operating Agreement are not the source of BNSF’s right to 
provide direct service to CITGO and other Lake Charles area shippers. BNSF’s right to provide 
direct service to such shippers is based on the Board’s decisions in the UP/SP merger 
proceeding. The 50/50 Line agreements, however, are relevant because they confirm those rights 
with great clarity, and they provide evidence that UP recognized both its obligation and its ability 
to afford BNSF direct access to shippers in the Lake Charles area, notwithstanding the terms of 
any agreements that UP may have with KCS. 
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Four years later in 2002, BNSF and UP submitted to the Board the Restated and 

Amended Settlement Agreement (“RASA”) by which UP again represented to BNSF and to the 

Board that it had the authority to grant direct access to BNSF: 

BNSF shall also have the right to handle traffic of shippers open to all of UP, SP 
and KCS at Lake Charles, Rose Bluff and West Lake, LA, and traffic of shippers 
open to SP and KCS at West Lake Charles. 
 

RASA, Section 5(b) (not attached).  The RASA provides that BNSF’s right to handle such traffic 

“shall be direct or through reciprocal switch, or, with UP/SP’s prior agreement, through a third 

party contractor.”  RASA, Section 5(c). 

D. BNSF’s Request for Direct Access to Citgo 

In 2012, BNSF approached UP to initiate direct BNSF rail transportation to the CITGO 

refinery facility located at West Lake Charles on the Rosebluff Industrial Lead.  See Exhibit A. 

Crude oil shippers had requested that BNSF provide such service, and, in May 2012, CITGO 

asked BNSF to provide direct unit train service for crude oil destined to its facility.  V.S. 

Bredenberg at 2.  BNSF had previously served CITGO and other shippers on the Rosebluff 

Industrial Lead via reciprocal switch by UP.  This arrangement had become increasingly 

unsatisfactory for CITGO.  See CITGO Petition to Intervene at 2-3.  For the last several years, 

CITGO has received increasing amounts of crude oil for processing at its West Lake Charles 

facility by rail.  Id. at 2.  Because increasing amounts of the crude oil received for processing at 

the CITGO refinery are from areas without access to the interstate pipeline system, CITGO’s 

reliance on rail service has grown tremendously.  Id.  To accommodate additional rail cars, 

CITGO has improved its rail receiving facilities and sought direct single-line service from 

BNSF.  Id.  Such service would involve BNSF running its own trains over the Rosebluff 

Industrial Lead.   
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In a May 24, 2012 letter, BNSF notified UP of its intent to provide the direct service 

requested by CITGO.  See Exhibit B.  Alleging operational difficulties and the alleged need for 

KCS’s “operational concurrence,” UP refused in a June 21, 2012 letter to allow BNSF to access 

the Rosebluff Industrial Lead.  See Exhibit C.   

As Mr. Bredenberg recounts, UP and BNSF personnel corresponded and met over the 

next several months to address UP’s operational concerns.  V.S. Bredenberg at 2-4.   As a result 

of these efforts, BNSF understood that there were no material operational impediments that 

could not readily be addressed.  Thus, on November 2, 2012, BNSF again notified UP that it 

intended to serve CITGO directly beginning on November 20, 2012, providing manifest service 

using four-axle locomotives.  See Exhibit D.  On November 20, 2012, UP concurred with 

BNSF’s direct service to the CITGO facility (subject to certain volume restrictions), and limited 

further discussions to the mitigation of the impact of additional traffic on the affected track.  See 

Exhibit E.   

E. BNSF’s Citgo Crude Operating Plan Proposed by UP and KCS’s Opposition  

Less than one month later, on December 18, 2012, Roger Lambeth, Superintendent of the 

UP Livonia Service Unit, confirmed the resolution of the operational issues, and provided the 

following “BNSF Citgo Crude Operating Plan” by email: 

BNSF will begin delivering to Citgo on Friday (12/21) morning (after KCS pulls 
their Wednesday spot) - - 30 cars - -  between 5am and 7am.  They will then be 
able to come every other day to spot and pull - - based on Citgo having the cars 
unloaded and based on capacity.  UP will deliver cars received as they arrive and 
place within the facility or one of the storage tracks.  In the event KCS and BNSF 
both have a 30 car cut for Citgo, they will need to work out the logistics of 
delivery.  
 

See Exhibit F. 

In an email later that same day, KCS, through its Chief Legal Officer William J. 

Wochner, refused BNSF’s access to the terminal facility trackage, and BNSF ultimately 
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interchanged the train to UP in reciprocal switch service.  See Exhibit G.  The next day, Mr. 

Lambeth called Mr. Stephens and stated that BNSF could not serve CITGO directly, alleging that 

KCS consent was required for BNSF to operate over the Rosebluff Industrial Lead.  V.S. 

Bredenberg at 4. 

Following the Board’s direction in Decision No. 63, BNSF filed its Application for 

Terminal Trackage Rights shortly after KCS and UP blocked its direct train. Since then, BNSF’s 

repeated efforts to resolve this dispute with UP and KCS have failed. V.S. Bredenberg at 4. 

III. DESCRIPTION OF THE TERMINAL TRACKAGE  

By this Application, BNSF seeks terminal trackage rights over the Rosebluff Industrial 

Lead, a former SP-operated single track, nine miles in length.  The Rosebluff Industrial Lead 

begins on the 50/50 Line at MP 222.3 and extends to the south for approximately 9 miles.  

Approximately 0.50 miles south of the 50/50 Line, the Rosebluff Industrial Lead runs through 

Rosebluff Yard, which consists of five yard tracks and one running track.6  See Exhibit A.  

IV. THE BOARD ALREADY GRANTED  
BNSF DIRECT ACCESS TO CITGO WHICH MUST BE PRESERVED 

In approving a merger, the Board must find that the merger is consistent with the public 

interest and must balance the benefits of the merger against any competitive harm that cannot be 

mitigated by conditions.  See Decision No. 44, 1 S.T.B at 362-63.  In 1996, the Board 

conditioned the UP/SP merger on multiple agreements that protected the pre-merger competition 

that would have otherwise been lost by the combination of the two dominant railroads serving 

chemical shippers on the Gulf Coast.  It is paramount that the Board’s merger conditions remain 

vibrant and fully enforceable.  UP agreed to the conditions imposed by the Board (including 

BNSF access via direct train service to Lake Charles shippers) when it accepted the Board’s 

6 Rosebluff Yard also is referred to in some maps and charts as “Maplewood Yard.” 
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approval decision in 1996.  In so doing, UP accepted the inherent responsibility to ensure that the 

conditions remain effective and meet their competition-preserving purpose.  This responsibility 

includes ensuring that UP has (or acquires) any underlying contractual or other authority needed 

to grant the mandated trackage rights and ensuring that BNSF can operate its trains on the 

trackage rights lines to serve as an effective competitive replacement for SP service.   

The Board has recognized the importance of ensuring the full implementation of the 

merger conditions, including the Lake Charles Condition.  For example, in Decision No. 20 

(General Oversight), the Board stated that: 

BNSF, however, should be regarded as the guardian of the rights we entrusted to 
it in Merger Dec. No. 44.  BNSF, as the grantee under most of the conditions we 
imposed when we authorized the UP/SP merger has a strong incentive to see to it 
that those conditions are enforced to the fullest, and, as that grantee, is the party 
best situated to enforce them against UP. 
 

Finance Docket No. 32760 (Sub-No. 21), Decision No. 20, slip op. at 13 (served Dec. 20, 2001).  

Similarly, in Decision No. 21 (General Oversight), the Board, in concluding the formal five-year 

oversight period, noted that it would have continuing authority – into the indefinite future – to 

resolve disputes concerning BNSF access to shippers under the BNSF Settlement Agreement or 

relating to the parties’ compliance with the merger conditions.  Finance Docket No. 32760 (Sub-

No. 21), Decision No. 21, slip op. at 5-6 (served Dec. 20, 2001).  The Board also noted that 

BNSF and shippers have independent rights to seek Board intervention “to ensure that the 

conditions [the Board] imposed on the merger are implemented in a manner that effectively 

preserves pre-merger competition.”  Id. at 6. 

The Board’s approval of the primary UP/SP application in Decision No. 44, which was 

conditioned on the obligations in the BNSF Settlement Agreement and the CMA Agreement, 

clearly constituted sufficient authority to authorize BNSF to directly access the Rosebluff 
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Industrial Lead.  Because KCS and UP oppose this access, BNSF asks the Board to grant BNSF 

terminal trackage rights over the Rosebluff Industrial Lead to implement the rights provided for 

by the Board’s prior decisions in the UP/SP merger.   

The Board should reject KCS’s arguments that it can, by unilaterally electing to withhold 

consent under its joint facility agreements with UP, negate rights and obligations imposed by the 

Board as part of approval of the UP/SP merger.  BNSF is not a party to these agreements, and the 

Board previously rejected similar arguments advanced by KCS in relation to BNSF trackage 

rights granted in 1996 in the UP/SP merger at Beaumont, TX and Shreveport, LA.  See Section 

VII, infra.  While KCS may have arbitral issues with UP under the Rosebluff joint facility 

agreements, those hypothetical disputes should not eliminate or delay BNSF’s ability to provide 

the service contemplated by the Board in Decision Nos. 44 and 63. 

The failure to enforce the Lake Charles Condition in this proceeding would defeat the 

Board’s prior efforts to preserve the pre-merger competition that existed between UP and SP and 

would undermine the policy underpinning the Board’s merger review role.  The Board should 

not allow a party to assert purported operational complexity or alleged third party consent rights 

as a way to nullify mandatory conditions that were adopted by the Board to preserve competition 

for shippers in perpetuity and that were accepted by that party in consummating its merger.  The 

Board must stand by the conditions it imposes on mergers, or parties impacted by future 

transactions may be unwilling to rely on conditions to address competitive issues.  

V. THE REQUESTED TERMINAL TRACKAGE  
RIGHTS SATISFY THE CRITERIA OF 49 U.S.C. § 11102  

Under 49 U.S.C. § 11102(a) (and former 49 U.S.C. § 11103(a)), the Board may require 

use of “terminal facilities, including main-line tracks for a reasonable distance outside of a 

terminal,” if the Board finds that use to be “practicable and in the public interest without 
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substantially impairing the ability of the rail carrier owning the facilities or entitled to use the 

facilities to handle its own business.”  The Board is not required to revisit anew the merits of 

BNSF trackage rights over the Rosebluff Industrial Lead because the Board already reviewed the 

merits when it imposed the conditions on the UP/SP merger.  Nonetheless, the Board can easily 

find that BNSF’s trackage rights contemplated here clearly satisfy the requirements set forth in 

49 U.S.C. § 11102.    

In this Application, BNSF is seeking rights to use “terminal facilities” as that term has 

been construed under Section 11102, and will establish that the use of those facilities is 

“practicable and in the public interest” and will not “substantially impair[] the ability of the rail 

carrier[s] owning the facilities or entitled to use the facilities to handle [their] own business.”  49 

U.S.C. § 11102(a).  The public interest justification for these rights was clearly established in the 

merger proceeding, and is independently evident today.  In addition, as the Verified Statement of 

Rollin D. Bredenberg establishes, the operation proposed by BNSF is practicable and will not 

substantially impair UP’s or KCS’s ability to utilize the terminal facilities to handle their own 

business.  Finally, the compensation owed by BNSF for its use of the trackage rights has been 

previously established by the Board through its imposition of the BNSF Settlement Agreement 

and CMA Agreement as merger conditions. 

A. The Rosebluff Industrial Lead is a Terminal Facility 

First, in Decision No. 63, the Board acknowledged KCS’s concession that the trackage 

covered by the joint facility agreements are “terminal facilities” within the meaning of the 

Section 11103(a) (now Section 11102(a)).  Decision No. 63, slip op. at 6, n. 22.  KCS’s 

concession, not disputed here, is well-founded.  The short trackage segments at issue here are 

classic terminal facilities.  The Rosebluff Industrial Lead is in an established industrial area, 

consisting of a number of large refineries and industrial plants.  V.S. Bredenberg at 4.  Train 
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operations on the Lead are traditional switching movements involving the transfer, collection and 

delivery of freight.  Id.  See Rio Grande Indus. — Purchase & Trackage Rights — CMW Ry., 5 

I.C.C.2d 952, 979 (1989) (“The term ‘terminal facilities’ should be interpreted broadly because 

the purpose of the section is highly remedial.”); SPT Co. v. ICC, 736 F.2d 708, 723 (D.C. Cir. 

1984) (“The Commission has long held that the [term] ‘terminal facilities’ should be broadly 

construed because the purpose of the section is highly remedial.”); CSX Corp. — Control — 

Chessie Sys., Inc. & Seaboard Coast Line Indus., Inc., 363 I.C.C. 521, 585 (1980) (“[S]ince our 

power to make terminal facilities of one carrier available to another is remedial in nature, the 

term should be construed liberally.”). 

B. Direct BNSF Service is in the Public Interest 

Second, the requested terminal trackage rights are clearly in the public interest.  The 

Board has conclusively determined (in Decision No. 44), and then reconfirmed (in Decision No. 

63), that direct BNSF service is a vital and necessary component in resolving the loss of 

competitive options to Lake Charles area shippers as a result of an inadequately-conditioned 

UP/SP merger.  Thus, in response to concerns raised by various plastic and chemical shippers in 

the Lake Charles area, the STB expanded BNSF’s trackage rights and access to Lake Charles 

area shippers as set forth in the CMA Agreement.  See Decision No. 44, 1 S.T.B. at 427-29.  The 

Board decided that: 

 [a]lthough applicants have not asked that approval of the merger be made subject 
to the CMA agreement, because we find that the CMA agreement is largely tied 
to the BNSF agreement and its provisions are necessary to ameliorate competitive 
harm, we impose as a condition the terms of the CMA agreement. 

 
Id. at 419.   

In imposing the Lake Charles Condition on the UP/SP merger, the Board removed certain 

geographic limitations from the CMA Agreement and amended the BNSF Settlement Agreement 
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to remove a fee provision that would have required BNSF to pay a fee for services that UP and 

SP would not have been providing.  See Decision No. 44, 1 S.T.B. at 426-29, 474.  The 

“principal effect” of the removal of the geographic restrictions was “to allow BNSF to handle, 

via single-line service, traffic moving to Houston and to other points on BNSF” (id. at 474) 

(emphasis added).  See also id. at 426 (discussing removal of “restrictive destination conditions 

and ‘phantom’ haulage charges that together would have unduly inhibited BNSF’s ability to 

offer direct, competitive service to” Lake Charles area shippers) (emphasis added); id. at 428 

(“[A]pplicants must remove the . . . geographic restrictions on direct BNSF service to Lake 

Charles, West Lake, and West Lake Charles shippers and permit BNSF to serve all destinations 

from these points.”) (emphasis added).  The Board’s order that provided for direct, single-line 

BNSF service for Lake Charles area shippers is quite significant because it eliminated the need 

for BNSF to rely on interline movements with other carriers, reciprocal switching, or haulage 

arrangements in order to be a long-term effective competitor.   

As the Board noted in Decision No. 44, numerous parties had insisted that BNSF’s ability 

to provide single-line, direct service to shippers in the Lake Charles area was crucial to 

mitigating the competitive harm to those shippers from the UP/SP merger.  See id. at 319-20, 

373, 426.  In rejecting KCS’s petition for reconsideration of the Board’s Lake Charles Condition, 

the Board in Decision No. 63 further explained the reasons for requiring BNSF direct access to 

Lake Charles area shippers: 

 We carefully considered the issues raised by KCS in Decision No. 44.  We 
explained there that it was necessary to expand the voluntary settlement 
agreements involving UP/SP, BNSF, and CMA, and that giving BNSF additional 
rights was the most effective way to assure continued competition for Lake 
Charles area shippers.  [Citing Decision No. 44, slip op. at 105-07, 133.]  In spite 
of its service to the Lake Charles area, KCS lacks a sufficient route structure to be 
competitive with UP/SP in many corridors on a single-line basis.  As KCS now 
acknowledges, it needs to interline traffic destined to New Orleans, Houston, and 
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Laredo.  Moreover, as various Lake Charles area shippers (Montell, Olin, and 
PPG) point out, and as we discussed in Decision No. 44, KCS must interline to 
offer competitive service to the St. Louis gateway. 

 The competitive loss to Lake Charles area shippers was stressed by several 
parties in their original comments, including Montell, Olin, PPG, SPI, and KCS.  
KCS specifically noted that this area should be deemed, not a “3-to-2” point, but a 
“2-to-1” point due to the routing limitations faced by KCS in getting to Houston 
and New Orleans. . . . We must reject KCS’ efforts to retract its prior testimony 
that the merger would cause a significant competitive problem for these shippers.  
Moreover, we continue to believe that the conditions we imposed, by building 
upon a privately negotiated settlement agreement, as endorsed by all relevant 
shippers, offer a better competitive solution than KCS has offered. 

Decision No. 63, slip op. at 8-9 (footnotes omitted).   

Since the Board made these findings, there has been no change in circumstances that 

would detract from the conclusion that direct BNSF access to Lake Charles area shippers is 

strongly in the public interest.  Because the use of the trackage at issue in this Application is 

necessary for BNSF to directly serve Lake Charles areas shippers, the use of that trackage clearly 

is in the public interest.  Without it, BNSF cannot play the competition-preserving role that the 

Board designated for it, and shippers will suffer competitive harm.  The importance of direct 

BNSF service is underscored by CITGO’s request that BNSF provide such service to CITGO’s 

West Lake Charles facility.   

For CITGO to have the competitive option that the Board deemed critical, BNSF must be 

able to provide direct service so that competition – and not KCS and UP – will control the cost 

and efficiency of shipments to CITGO.  Reciprocal switch service requires a hand-off to UP that 

would not be required if BNSF were able to directly serve CITGO. V.S. Bredenberg at 8-9.  In 

addition, reciprocal switch service requires stops at UP’s Lake Charles Yard and the Rosebluff 

Yard that result in delays of several hours or days and sometimes result in CITGO cars being 

refused for interchange or returned to BNSF for storage.  Id. at 9.   
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BNSF is committed to providing a competitive alternative to shippers in the Lake Charles 

area. BNSF has invested over $26 million in a new multi-track yard at Lacassine, which includes 

a 12,500 foot track that can accommodate 250 cars.  V.S. Bredenberg at 6.  If BNSF were able to 

directly serve CITGO, it could bypass all UP yards and deliver the cars in a more timely fashion.  

Id. at 9.  BNSF direct service would also reduce the cost of the CITGO movement because 

BNSF would not have to pay UP for a reciprocal switch. Id.  Finally, the CITGO facility receives 

cars from multiple origins that are exclusively served by BNSF, and it would be more efficient 

and cost effective for cars originating at those facilities to move direct on BNSF all the way to 

the CITGO facility.  Id.  BNSF direct service would thus improve overall efficiency of the 

network because BNSF would be able to streamline operations. 

UP’s and KCS’s own actions are not in the public interest as they have effectively 

negated BNSF’s right to direct access to West Lake Charles shippers. Without direct access to 

the Rosebluff Industrial Lead, which connects the 50/50 Line to CITGO and other West Lake 

Charles facilities, BNSF cannot serve as the remedy to competitive harms envisioned in the 

UP/SP merger decision and settlement agreements. 

C. BNSF Direct Service Would Not Substantially Interfere with UP or KCS Operations 

Third, BNSF’s use of the trackage is practicable without substantially interfering with the 

ability of KCS or UP to handle their own business.  As UP recognized in its reply to BNSF’s 

Application, the Board does not need to address the details of BNSF’s operating plan: 

 Ultimately, if the Board allows BNSF to proceed along its current course 
and grants its application, the Board will not need to address the details of BNSF's 
operating plan. Rather, UP and BNSF agreed upon a process for reviewing new 
BNSF trackage rights operations as part of the BNSF Settlement Agreement. 
Under the agreement, once BNSF proposes an operating plan for initiating service 
to a shipper, UP must promptly notify BNSF of its "approval or disapproval of 
BNSF's plan." (BNSF Settlement Agreement § 5(d).) If UP disapproves of 
BNSF's plan, UP must "propose an alternative operating plan that would be 
acceptable to UP and also be no more onerous than the operating plan that UP 
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would establish for service provided by UP." (Id.) "If UP approves BNSF's plan 
but establishes conditions on that approval, those conditions shall be set forth in 
writing and shall be no more onerous than UP would establish for service 
provided by UP.”  (Id.) 

 
UP Reply to BNSF Application at 6-7.   

As evidenced by the BNSF Citgo Crude Operating Plan communicated by UP on 

December 18, 2012, BNSF and UP are practiced in working together to develop operating plans. 

See Exhibit F.  Indeed, as UP recognized, the BNSF Settlement Agreement sets forth a process 

by which the railroads can agree on an operating plan.  BNSF is confident that local operating 

personnel from BNSF and UP can coordinate train operations to ensure fluid operations, 

maximize velocity and reduce congestion in the Lake Charles Area. 

In any event, BNSF’s proposed operation on the Rosebluff Industrial Lead will not 

substantially interfere with the ability of KCS or UP to handle their own business.  V.S. 

Bredenberg at 8.  As noted, BNSF will bypass all UP and KCS yards, and BNSF cars destined 

for CITGO will no longer need to be switched in UP’s Lake Charles Yard or the Rosebluff Yard, 

thereby freeing up capacity and reducing congestion in those yards.  In Mr. Bredenberg’s 

experience and based on his understanding of the operations of the Rosebluff Industrial Lead and 

Rosebluff Yard, there is clearly capacity for BNSF to operate directly to CITGO and other 

customers. V.S. Bredenberg at 5. 

The proposed BNSF operating plan described by Mr. Bredenberg confirms that there will 

be no substantial interference (if any interference at all) caused by BNSF direct service to the 

CITGO facility.  Upon arrival at BNSF’s Lacassine Yard east of Lake Charles via the 50/50 

Line, the CITGO direct train would wait for a UP-designated window to operate over the 

Rosebluff Industrial Lead.  At the designated time, the train would depart the Lacassine Yard and 

head west 20 miles along the 50/50 Line to the Lead where there is a connection in the southeast 
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quadrant.  This move would take 30 to 45 minutes assuming a clear route.  V.S. Bredenberg at 

7.7 

The CITGO direct train would enter the Rosebluff Industrial Lead and operate through 

the Rosebluff Yard on any running track designated by UP, then on the Lead to the CITGO 

facility without stopping.  This move would take 25 minutes if BNSF had a clear route. V.S. 

Bredenberg at 8.  Upon arrival at the CITGO facility, the train would pull inside the facility and 

completely clear the Rosebluff Industrial Lead, thereby avoiding creating interference for other 

service on the Lead.  The BNSF locomotives will remain inside the CITGO facility while 

CITGO personnel unload the cars.  Id.  Once the cars are empty and UP designates a return 

window, the BNSF locomotives would pull the empty cars back onto the Rosebluff Industrial 

Lead, through the Rosebluff Yard running track and back onto the 50/50 Line via the connection 

to return to BNSF’s Lacassine Yard without stopping.  Id. 

UP and BNSF successfully operate in this fashion on the Baytown Branch and Sabine 

Lead, which are also located off of the 50/50 Line, and a similar joint operation would work on 

the Rosebluff Industrial Lead.  V.S. Bredenberg at 8.  Finally, in the proposed operating plan 

described by Mr. Bredenberg, the only change to KCS’s operations will be a reduction in 

congestion in the Rosebluff Yard because BNSF CITGO cars will no longer be stored or 

switched there.  Id. 

7 Moreover, to the extent that there is any interference with UP’s operations, the Board 
recognized in Decision No. 95 (served March 4, 2002), that BNSF's trackage rights operations 
would, “by definition, potentially interfere with UP's operations on the trackage rights lines and 
UP agreed to this potential interference when it accepted the conditions, including the terms of 
the BNSF Agreement, that we imposed when we approved the UP/SP merger.”  Decision No. 95, 
slip op. at 4. 
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D. The Competitive Compensation Rate Was Set in the UP/SP Merger Proceeding 

Finally, 49 U.S.C. § 11102(a) provides that compensation for joint use of terminal 

facilities is to be established by the carriers or, if they cannot reach an agreement, by the Board.  

The level of compensation that BNSF should pay for the use of trackage rights has been 

conclusively determined in the merger conditions imposed by the Board.  Specifically, Section 9 

of the BNSF Settlement Agreement established the GTM rate that is to be paid.  Because the 

CMA did not believe that rate would be competitive over time, it negotiated an escalator of the 

GTM rate that would be more favorable to its member shippers.  See Exhibit 2, CMA Settlement 

Agreement, Section 7.  Thus, it is the rate set by the BNSF Settlement Agreement and escalated 

by the CMA Agreement that was confirmed by the Board to be the rate that would keep BNSF 

competitive in perpetuity. To set some other rate after these agreements have been in effect for 

nearly 20 years would risk making BNSF uncompetitive. 

Given that the obligation to provide BNSF with direct access to Lake Charles area 

shippers via direct train service rests with UP under the parties’ agreements and the Board’s 

merger conditions, any compensation due to KCS is the responsibility of UP.  BNSF will pay UP 

the established GTM rate under the RASA, and UP can pay that amount (or such other amount 

that UP and KCS agree is due KCS).  BNSF would also be willing to pay the RASA GTM rate 

directly to KCS if UP prefers.  

While there is no question what rate BNSF should pay for merger-related access to the 

Rosebluff Industrial Lead, any potential dispute between UP and KCS regarding compensation 

must not delay the granting of BNSF’s terminal trackage rights application.8 The Board should 

8 In UP/MP/WP, the Interstate Commerce Commission gave the parties the opportunity to 
negotiate compensation terms, and, if no agreement were reached, the Commission would set 
terms under the statutory condemnation standard.  366 I.C.C. 462, 576 n.114 (1982).  However, 
the parties were permitted to commence trackage rights operations immediately upon 
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not require that whatever compensation may be payable by UP to KCS or allocable between UP 

and KCS be established before BNSF begins use of the terminal facilities, since the 

compensation to be paid by BNSF to UP for merger-related access is in place and was 

established years ago.  Upon approval of this Application, BNSF should be permitted to 

commence operations on the Rosebluff Industrial Lead so that the public benefits of the Lake 

Charles Condition may finally be achieved without further unnecessary delay. 

VI. THE BOARD MAY OVERRIDE ANY CONSENT PROVISION 

In Decision No. 63, the Board expressly contemplated that BNSF would file an 

application for terminal trackage rights if BNSF could not otherwise obtain direct access to Lake 

Charles area shippers, and the Board stated that, if a terminal trackage rights application is 

ultimately denied, “an override of the terms of the four joint facility agreements might be 

necessary under old 49 U.S.C. 11341(a).” Decision No. 63, slip op. at 10. Pursuant to former 49 

U.S.C. § 11341(a) (now 49 U.S.C. § 11321(a)), which has been deemed to extend to contracts, 

the Board has the authority to override any terms of the joint facility agreements that could be 

invoked to prevent or impede BNSF’s access to Lake Charles area shippers under the UP/SP 

merger conditions.  See Norfolk & W. Ry. v. Am. Train Dispatchers’ Ass’n, 499 U.S. 117, 130 

(1991) (because “[a] contract has no legal force apart from the law that acknowledges its binding 

character,” “the exemption in § 11341(a) from ‘all other law’ effects an override of contractual 

obligations, as necessary to carry out an approved transaction, by suspending application of the 

law that makes the contract binding”).  Thus, in affirming the Lake Charles Condition in 

Decision No. 63, the Board expressed its intent to override any consent provision in the joint 

consummation of the consolidation.  The compensation terms to be later established were 
required to accrue from the start of trackage rights operations, and to be payable after terms were 
determined.   
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facility agreements if a terminal trackage application were denied.  Consequently and in the 

alternative, if the Board denies this Application, BNSF hereby seeks an express override of the 

terms of the joint facility agreements that KCS has invoked as a basis for blocking BNSF’s direct 

access to Lake Charles area shippers.   

VII. THE BOARD’S PREVIOUS GRANT OF TERMINAL TRACKAGE  
         RIGHTS SUPPORTS THE GRANT OF THE APPLICATION 

The Board’s grant of terminal trackage rights to BNSF in the Sub-No. 9 docket of the 

UP/SP merger proceeding over one segment of KCS track in Beaumont (over which UP and SP 

had trackage rights) and two segments of KCS track in Shreveport (over which SP had trackage 

rights) is directly applicable precedent for the grant of the terminal trackage rights requested in 

this Application.  As here, the rights were critical to BNSF’s ability to provide effective 

competition consistent with the public interest and the Board’s merger conditions, but KCS 

objected to the grant of any trackage rights without its consent.  The basic fact patterns are 

essentially identical, and the Board’s rejection of KCS’s efforts to block the Board’s merger 

conditions and, in particular, the Lake Charles Condition, and thus should govern here.   

Three aspects of the Board’s decision in 1996 are particularly relevant.  First, the Board 

concluded that the use by BNSF of the segments would be practicable.  Decision No. 44, 1 

S.T.B. at 447-48.   The Board made clear that any concerns over operational complexities from 

three versus two carriers operating over the segments would “simply ‘require coordination of 

operations between the parties.’ UP/MP/WP, 366 I.C.C. at 576.” Id. at 447. The Board also 

found that use by BNSF of the three KCS segments would not substantially impair KCS’s ability 

to handle its own traffic, since, for the most part, BNSF trains would be using track capacity 

freed up by UP/SP, so that KCS’s track would not be subjected to greater use by other railroads 

than it was previously.  Id.  As Mr. Bredenberg has explained in his Verified Statement, the same 
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considerations apply to BNSF’s proposed direct service operations and warrant the same 

conclusion:  BNSF’s proposed direct train service to the CITGO facility can be readily achieved 

without any substantial interference to the operations of UP or KCS on the Rosebluff Industrial 

Lead or the Rosebluff Yard.  V.S. Bredenberg at 8. 

Second, the Board found that the grant of the terminal trackage rights would be in the 

public interest.  In reaching that conclusion, the Board cited to its decision in the 1982 

UP/MP/WP Merger.  There, the ICC imposed a condition granting DRGW trackage rights over a 

line between Pueblo and Kansas City, part of which was owned by a non-applicant, ATSF. 

UP/MP/WP, 366 I.C.C. at 572.  Applying 49 U.S.C. § 11103, the ICC determined that granting 

access to the line to make the agency’s overall merger conditions effective would be in the public 

interest. UP/MP/WP, 366 I.C.C. at 574-76.  The Board concluded that the terminal trackage 

rights sought in the Sub-No. 9 docket fell squarely within that precedent.  The Board also 

expressed its view that BNSF’s use of the three KCS segments was in the public interest because 

it was “essential to the merger conditions permitting BNSF to provide a competitive alternative 

in the Houston-Memphis and Houston-New Orleans corridors.  See UP/MP/WP, 366 I.C.C. at 

576.  See also SPT v. ICC, 736 F.2d at 723 (approving determination that terminal trackage 

rights were in public interest because they allowed ICC to create Central Corridor competitive 

alternative to the merged carrier).”  Decision No. 44, 1 S.T.B at 448.  The use of the Rosebluff 

Industrial Lead is similarly essential to the Board’s UP/SP merger conditions and in the public 

interest. 9 

9  The Board rejected KCS’s contention in the Sub-No. 9 docket that the terminal trackage rights 
could not be considered to be in the public interest under Midtec Paper Corporation v. CNW et 
al., 3 I.C.C.2d 171 (1986) (Midtec).  In Midtec, the ICC held that it would not grant terminal 
trackage rights under Section 11103 unless they were necessary to remedy or prevent an 
anticompetitive act by the owning carrier.  KCS argued that in Midtec the ICC replaced the 
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Finally, the Board addressed the same argument KCS makes here: that underlying 

contractual agreements preclude conveyance of trackage rights to other carriers by UP and SP 

without KCS’s consent.10  There, UP urged the Board to hold that, under the circumstances of 

the case, the immunity provision in 49 U.S.C. § 11341(a) (now 49 U.S.C. § 11321(a)) permitted 

BNSF to use the three line segments at issue.  The Board concluded that an override of the 

restrictions in KCS’s trackage rights agreements would be necessary to carry out the merger if 

Section 11103 terminal trackage rights were unavailable.  However, the Board noted that, 

because it was granting the Section 11103 application, no override of the contractual provisions 

was necessary. See Decision No. 44, 1 S.T.B. at 450.   

flexible public interest standard of UP/MP/WP with a much narrower standard.  Noting that the 
question of whether the ICC ever applied its relatively exacting Midtec precedent in the context 
of a merger was a matter of some debate, the Board stated that, in any event, it was inappropriate 
to do so, and, to the extent that ICC cases suggested otherwise, the Board specifically overruled 
them.  Instead, it applied the broad “public interest” standard that is in Section 11103(a) [now 
Section 11102(a)] itself.  Thus, the Board concluded that it was appropriate for it “to retain 
the flexibility to use the terminal trackage rights provision to prevent carriers opposing a 
merger from blocking its ability to craft merger conditions that are clearly in the public 
interest as the ICC did in the past.”  Decision No. 44, 1 S.T.B. at 449 (emphasis added).   

 There is no room to argue that the Board’s holding should not control here.  The Board 
found and then confirmed on reconsideration, over KCS’s vigorous opposition, that the Lake 
Charles Condition was needed in order to preserve pre-merger competition in the exact same 
way that pre-merger competition was preserved by the 1996 terminal trackage rights at 
Beaumont and Shreveport.  The fact that the terminal trackage rights here are intended to allow 
shippers to receive fully competitive service while the terminal trackage rights in 1996 were 
intended to “bridge the gap” in BNSF’s trackage rights between Houston to and from Memphis 
and New Orleans is immaterial.  In both situations, the Board “crafted merger conditions that are 
clearly in the public interest”, and KCS should not be allowed to block those rights. 
10 In so doing, the Board noted that KCS’s affiliate, Tex Mex, had acknowledged that the Board 
would have the authority to override an identical anti-substitution provision in its own terminal 
trackage rights application over HB&T.  Decision No. 44, 1 S.T.B. at 450. 
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VIII. CONCLUSION 

For the reasons stated above, Applicant BNSF Railway Company respectfully requests 

that its Application for terminal trackage rights as herein described be GRANTED.  

       Respectfully submitted, 
 
 
 
       _________________________________ 
       Adrian L. Steel, Jr. 
       Robert M. Jenkins III 
       Adam C. Sloane 
       Peter W. Denton 
       Mayer Brown LLP 
       1999 K Street, NW 
       Washington, DC  20006 
       (202) 263-3237 
 
       Roger P. Nober 
       Richard E. Weicher 
       David T. Rankin 
       Courtney Biery Estes 
       BNSF Railway Company 
       2500 Lou Menk Drive 
       Fort Worth, TX  76131  
       (817) 352-2383 
 
       Counsel for BNSF Railway Company 
 
Dated:  December 31, 2014 
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       Adrian L. Steel, Jr. 
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VERIFIED STATEMENT OF 
RICHARD E. WEICHER 

I. BACKGROUND 

I am Vice President and General Counsel-Regulatory for BNSF Railway Company 

(“BNSF”) and have held this position since December 2006.  I joined the Law Department of 

The Atchison, Topeka and Santa Fe Railway Company (“Santa Fe”) in 1974 and was named 

General Counsel for Santa Fe in 1989.  I subsequently became Vice President and General 

Counsel of BNSF in October 1995, and Vice President and Senior Regulatory Counsel of BNSF 

in June 1999. 

I have worked in the areas of regulatory practice, administrative litigation and 

transactions in the railroad business throughout my career, including the merger of Burlington 

Northern and Santa Fe in 1995, and BNSF’s participation in the settlement agreement between 

BNSF and Union Pacific imposed as a condition to the merger of Union Pacific and Southern 

Pacific in 1996.   

I received a bachelor of arts degree from Holy Cross College in 1971, a J.D. cum laude 

from Loyola University of Chicago School of Law in 1974, and an M.B.A. from the University 

of Chicago in 1986. 

I am making this statement in support of BNSF’s Application for Terminal Trackage 

Rights in Finance Docket No. 32760 (Sub-No. 46) (BNSF-121) (hereinafter “Application”).  

More specifically, the purposes of this Verified Statement are to describe the history of the 

conditions imposed by the Surface Transportation Board (“Board” or “STB”) on the UP/SP 

merger, including in particular the conditions imposed in the Lake Charles, LA area, and to 

explain the importance of ensuring that those conditions remain fully effective during the term of 

the settlement agreement executed between BNSF and UP.  The Board imposed conditions on 



the merger of UP and SP to address extensive concerns about the loss of competitive options for 

shippers who, prior to the merger, received service from UP and SP. 

II. THE BNSF SETTLEMENT AGREEMENT AND THE CONDITIONS TO 
PRESERVE COMPETITION 

I directly participated on behalf of BNSF in the negotiations of the  settlement agreement 

executed between BNSF and UP on September 25, 1995 (“BNSF Settlement Agreement”) as 

well as the settlement agreement executed between UP, BNSF and the Chemical Manufacturers 

Association (“CMA”) on April 18, 1996 (“CMA Agreement”).  (A copy of the relevant portions 

of the BNSF Settlement Agreement and a copy of the CMA Agreement are attached hereto as 

Exhibits 1 and 2, respectively.).  BN and ATSF  had announced their merger the previous year 

(Finance Docket No. 32549) and were seeking regulatory approval of that transaction when, in 

response to the BN/ATSF merger, UP and SP announced their agreement to merge in August 

1995 and filed a merger application on November 30, 1995 (Finance Docket No. 32760). 

In recognition of the loss of “2-to-1” competition at many locations across the proposed 

UP/SP system (i.e., shipper facilities served by both UP and SP pre-merger, and no other railroad 

carrier) that would occur as a result of their merger, UP and SP sought to address that loss of 

competition through negotiated settlement agreements with other railroads to preserve dual 

carrier service in those areas previously served by only UP and SP.  In addition to BNSF, UP 

was also negotiating with KCS and several other carriers, but UP ultimately determined that 

KCS and other carriers could not provide as comprehensive a competitive remedy in terms of 

geographic reach and financial resources as could BNSF. 

In addition to granting BNSF over 3900 miles of trackage rights, the original BNSF 

Settlement Agreement (as supplemented on November 18, 1995) provided BNSF with access to 

shippers at “2-to-1” locations.  BNSF was given the right to access these “2-to-1” shippers by 
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either (1) direct BNSF train service or (2) reciprocal switch performed by UP on behalf of 

BNSF, at BNSF’s sole election.  It was the intent of the parties that BNSF would have service 

alternatives that it could utilize in its discretion as traffic on the trackage rights lines grew, but it 

was clear to both parties that BNSF had the unilateral right to use any identified service 

alternative, consistent with the applicable election procedures, to maintain effective competition.  

These service alternatives include haulage in certain circumstances, reciprocal switch, and direct 

service by BNSF over trackage rights. 

III. THE CMA AGREEMENT AND THE LAKE CHARLES CONDITION 

As relevant here, the Board specifically imposed trackage rights conditions in Decision 

No. 44 on the UP/SP merger pursuant to the BNSF Settlement Agreement and the CMA 

Agreement that allow BNSF (i) to handle traffic of shippers open to all of UP, SP and KCS at 

Lake Charles and Westlake; and (ii) to handle traffic of shippers open to SP and KCS at West 

Lake Charles.  (The Board also authorized BNSF to interchange traffic to or from the Lake 

Charles area with KCS at Shreveport and Texarkana.) 

After the initial BNSF Settlement Agreement between BNSF and UP/SP was filed with 

the STB, many plastics and chemical shippers in the Gulf Coast area criticized the BNSF 

Settlement Agreement as insufficient to preserve competition in the rail freight market in Gulf 

Coast chemicals, including specifically in the Lake Charles area.  The trade association for these 

Gulf Coast shippers – the Chemical Manufacturers Association (CMA) – filed comments in 

March of 1996 specifically addressing the particular competitive circumstances at Lake Charles 

points served by UP, SP and KCS as a situation that needed to be addressed. As the CMA 

described: 

A portion of Lake Charles is presently served by the UP, SP and the KCS. But the 
KCS’s only line from Lake Charles runs north to Shreveport before turning 
sharply southeast to New Orleans. For traffic from Lake Charles bound for New 
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Orleans, then, the only reasonably direct routing is via the merged system. Yet the 
BNSF Agreement does not even attempt to address this issue because, given the 
[presence] of KCS, this is not classified as a "2 -to-1 " point. This is one of the 
issues addressed in CMA's list of points that need to be addressed. . . . 

 
CMA-7 (filed March 28, 1996) at 17. 

The CMA entered into negotiations with UP/SP for additional conditions to address their 

concerns. I was a direct participant on behalf of BNSF in those negotiations and discussions for 

additional conditions, and an additional settlement agreement with the CMA, UP and BNSF was 

reached in April 1996, which I executed on behalf of BNSF (CMA Agreement).  Among other 

things, the CMA Agreement provided BNSF access to Lake Charles area shippers, including 

shippers like CITGO at West Lake Charles, even though many of these shippers received service 

from KCS pre-merger (and, therefore, were not strictly “2-to-1” shippers).  Section 8 of the 

CMA Agreement provided BNSF with access to Lake Charles area shippers as described above 

“on the same basis as is provided for in the BNSF Settlement Agreement for ‘2-to-1’ points.”  

That access includes both direct train service and reciprocal switch at BNSF’s election under 

Section 5(c) of the BNSF Settlement Agreement. 

In order to memorialize the additional rights granted by the CMA Agreement and 

incorporate those rights into the structure of the initial Settlement Agreement between BNSF and 

UP, BNSF and UP supplemented the BNSF Settlement Agreement on June 27, 1996 (“Second 

Supplemental Agreement”).  (A copy of the relevant portions of the Second Supplemental 

Agreement is attached hereto as Exhibit 3.)  Specifically, UP agreed that BNSF had the right “to 

handle traffic of shippers open to all of UP, SP and KCS at Lake Charles and West Lake, LA, 

and traffic of shippers open to SP and KCS at West Lake Charles, LA.”  Because BNSF’s access 

was intended to preserve for perpetuity the loss of competition that otherwise would have been 

created by the merger of UP and SP, BNSF’s right to serve the Lake Charles area included both 
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direct BNSF train service and reciprocal switch.  As shippers’ needs grow, BNSF, at its sole 

option, can choose the service – direct or reciprocal switch – that provides the best competitive 

alternative for each individual shipper. 

Upon its own review of the proposed merger conditions in the settlement agreements 

submitted to it, the Board further expanded the Lake Charles Condition in Decision No. 44 in 

several ways (i.e., removal of CMA Agreement provisions imposing geographic restrictions on 

BNSF traffic originated or terminated at Lake Charles and elimination of a “phantom” haulage 

fee).  The Board did so to preserve the existing pre-merger competition available to Lake Charles 

area shippers.  Dec. No. 44 at 152-54. The provisions of these settlement agreements that 

provided for the level of trackage rights charges and reciprocal switch charges were also imposed 

by the Board as conditions to the UP/SP merger to ensure that BNSF could be an effective 

competitor over time, including a change to the adjustment mechanism for trackage rights 

compensation sought by the CMA in its agreement.  

In a motion to reconsider Decision No. 44, KCS challenged the Board’s grant of BNSF 

access to Lake Charles area shippers.  KCS further contended that UP/SP could provide BNSF 

with access via direct train service to facilities at Westlake and West Lake Charles (and possibly 

Lake Charles as well) only with KCS’s consent and that the Board could order such access only 

if a terminal trackage rights application were to be filed under 49 U.S.C. § 11103 (now 49 U.S.C. 

§ 11102).  KCS based its argument on four joint facility agreements between KCS and T&NO 

(an SP predecessor).  KCS claimed that UP/SP was precluded from unilaterally providing BNSF 

direct train service access to the Lake Charles area because the four agreements, in KCS’s view, 

expressly or implicitly require KCS’s consent to grant access to another carrier. 
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While KCS’s petition for reconsideration was pending, and with full awareness of KCS’s 

position concerning the joint facility agreements, UP and SP, on September 11, 1996, 

consummated their merger, thereby voluntarily accepting the Board’s conditions and the 

obligation to implement those conditions to preserve future competition, including the Lake 

Charles condition giving BNSF direct access via trackage rights to Lake Charles area shippers.  

In Decision No. 63 (served December 4, 1996), the Board denied KCS’s challenge to the 

Lake Charles condition and reconfirmed the importance of the conditions and BNSF access in 

preserving competition for Lake Charles area shippers.  In so doing, the Board expressed its 

expectation that the parties would negotiate an agreement on the issues raised by KCS with 

regard to the four joint facility agreements and, in the absence of such an agreement, would 

submit the issues to arbitration under the terms of their joint facility agreements.1 

In 1997 and 1998, UP experienced significant service difficulties which led to a rail 

service crisis caused by the severely congested UP/SP lines in the Houston/Gulf Coast region.  

The service crisis threatened to disrupt the emerging competitive balance established by the 

Board’s merger conditions.  In an effort to ensure effective competition between Houston and 

New Orleans, BNSF and UP entered into a “Term Sheet Agreement” whereby they agreed to 

jointly own and operate the 50/50 Line—the former SP Lafayette Subdivision between Dawes, 

TX and Avondale, LA.  The Term Sheet Agreement was later memorialized in a September 1, 

2000 Operating Agreement.  (A copy of the Term Sheet Agreement and a copy of the relevant 

portions of the Operating Agreement are attached hereto as Exhibits 4 and 5, respectively.)  Both 

1  As the Board recently recognized in Decision No. 2 in this proceeding, the Board’s proposed 
step of arbitration in Decision No. 63 was permissive, rather than mandatory.  In addition, the 
Board acknowledged BNSF’s position (not disputed by UP or KCS) that BNSF’s interests in any 
arbitration would not be adequately represented by its competitors.   
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the Term Sheet Agreement and the Operating Agreement give BNSF trackage rights on former 

SP branches and spurs connecting to the 50/50 Line such as the Rosebluff Industrial Lead where 

CITGO is located.  In executing the Term Sheet Agreement and Operating Agreement, UP 

(again with full knowledge of KCS’s objections) reaffirmed its obligation to comply with the 

conditions on its merger and again granted BNSF rights over the Rosebluff Industrial Lead.  The 

Term Sheet Agreement and Operating Agreement provided that BNSF access would be on the 

“same basis” that BNSF serves “2-to-1” customers under the BNSF Agreement.  That “basis” 

included reciprocal switch and direct train service, but the Term Sheet Agreement and Operating 

Agreement also added that shippers would be open to BNSF “on a haulage basis for the fee 

called for” in the BNSF Settlement Agreement. 

In 2002, BNSF and UP submitted the Restated and Amended Settlement Agreement 

(“RASA”) to the Board, and UP again represented to BNSF that it had the authority to grant 

direct access to BNSF: 

BNSF shall also have the right to handle traffic of shippers open to all of UP, SP 
and KCS at Lake Charles, Rose Bluff and West Lake, LA, and traffic of shippers 
open to SP and KCS at West Lake Charles. 

 
RASA, Section 5(b).  The RASA provides that BNSF’s right to handle such traffic “shall be 

direct or through reciprocal switch, or, with UP/SP’s prior agreement, through a third party 

contractor.”  RASA, Section 5(c). 

Subsequent to the UP/SP merger, BNSF served shippers on the Rosebluff Industrial Lead 

via reciprocal switch. This arrangement has become increasingly inadequate to meet the needs of 

CITGO for shipments over BNSF. For instance, CITGO has been receiving increasing amounts 

of crude oil for processing at its West Lake Charles facility from shippers and marketers who 

ship by rail. Thus, CITGO’s demand for rail service has been increasing.  In order to increase the 
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volume of rail cars to the CITGO facility, CITGO has made improvements to its rail receiving 

facilities and has sought direct single-line service from BNSF. Such service would involve BNSF 

running its own trains over the Rosebluff Industrial Lead. 

KCS and UP have resisted the introduction of BNSF direct service. When BNSF 

attempted to bring a train directly to CITGO, KCS blocked BNSF’s access, and, in January 2013, 

KCS filed a lawsuit in federal court in Louisiana seeking a declaratory judgment that BNSF was 

precluded from accessing the Rosebluff Industrial Lead. That court later dismissed the suit, 

finding that the STB has exclusive jurisdiction over the issue of BNSF’s access. 

IV. IMPORTANCE OF MAINTAINING THE EFFECTIVENESS OF THE UP/SP 
MERGER CONDITIONS 

 UP agreed to the conditions imposed by the Board as part of the commitments that it 

made to the Board when it accepted the Board’s approval decision in 1996 and consummated the 

merger.  In so doing, UP accepted the responsibility to ensure that the conditions remain 

effective and meet their competition-preserving purpose.  This responsibility includes not only 

ensuring that UP has (or acquires) the underlying contractual or other authority needed to grant 

the mandated trackage rights, but also ensuring that BNSF can operate its trains on the trackage 

rights lines in a manner that allows it to serve as an effective competitive replacement for SP 

service.   

 A failure to enforce and fully implement the Lake Charles area conditions in this 

proceeding would not only fail to preserve the pre-merger competition that existed between UP 

and SP, but would also undermine the essence of merger policy.  The Board should not allow a 

party to assert purported operational complexity or alleged third party consent rights as a way to 

nullify conditions that were intended to preserve competition for shippers in perpetuity.   
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 The importance of ensuring the full implementation of the merger conditions in order for 

BNSF to be an effective competitive replacement, including the Lake Charles area conditions, 

has been recognized by the Board.  For example, in Decision No. 20 (General Oversight), the 

Board stated at page 13 that: 

BNSF, however, should be regarded as the guardian of the rights we entrusted to 
it in Merger Dec. No. 44.  BNSF, as the grantee under most of the conditions we 
imposed when we authorized the UP/SP merger has a strong incentive to see to it 
that those conditions are enforced to the fullest, and, as that grantee, is the party 
best situated to enforce them against UP.   

 
Similarly, in Decision No. 21 (General Oversight), the Board, in concluding the formal five-year 

oversight period, noted at pages 5-6 that it would have continuing authority – into the indefinite 

future – to resolve disputes concerning BNSF access to shippers under the BNSF Settlement 

Agreement or relating to the parties’ compliance with the merger conditions.  The Board noted at 

page 6 that BNSF and shippers have independent rights to seek Board intervention “to ensure 

that the conditions [the Board] imposed on the merger are implemented in a manner that 

effectively preserves pre-merger competition.” 
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Exhibit 1

AGR.EE.\1E~T 

This Agrcemc:'l:lt C' Aa:rcement") i~ eotmd iatC1 this 2S-day of September. 1995. bet\lreeu 

Ucioa Pac:1tk Corporation, Union Pacific Rli\rt\l.d ("..{•mplily, Mm.owi Pacific: Railroad Company 

( colleettvcly ref erred to u "UP"'). and Southern Pacific: IUil CorpcnriOG. Southern Pa.cifk 

Trausporution Company, Tbe Deever " Rio Grude Western Railroad Col:npuy, St Louis 

Southwestern ltailway Compuy ud SPCSL Corp. (collectively refc:md t.o u •sp•, ""1th both UP 

ll:ld SP also berei.Dafter referred to collectively u ~t.7/SP"), on the one b.ud. md Burlingtoc 

Nonhem Rail.road Company ("BN") and The Atchison. Topeka and Sa.ata Fe Railway Compa.o.y 

CSanu f e"), herei.cafter col\ectively referred to as "BNSF", on the other band. c:oacerning the 

pf01)0.sed acqumtioo of Soutbc:rn Pacific: Rlil Corponnoa by UP Acquisitioa Corpon.tioc.. md the 

reJulcna commoo control of UP &Dd SP punumt to the 1ppltcanon peudin1 before tbc Interstate 

Commerce Com.m.is.s1on ("lCC") iD fin.mc:.e Docket No. 32760, Uuiga Ptd5c Cm:porJ\ion, t:ni® 

Puific B•iirgad Company ap,d ~inowj P1cific Raiiroad Com~ai::y - ContrgJ and Meracr .. 
Sgutbgm Paptjc Ru! Cgmontjoo. Soyt!;m Pac:tfic ItlQU?QNttoo Cgmp•ax St Loua 

Soutbwatcm Railway Con:;a.cy. SPCSL C:Oz:p agd Ibt Qcnvcr and B.ip Gnz)dc Wcstm RAil!gad 

Cmnpw. 

NO\\', TKER.EFOR.t, U:l cons1dmtiou of thr:ir mutual promises. t..:"P1SP Uld BNSf •srn: 
u follows; 

1. Western Iraclt•H Rl1ht1 

1) l"PlSP sb.1.U srani to BNSF craeuae ri1bts ou the followina liaci: 

• SP's line betwtta Oeuvcr. Cclondo and Sah Lake City. Utah: 

• Ul's line betwtta Salt Lake City, Ut&.b &Dd Oadm. UW;, 

• SP's liu bctwcft Oadm. t:tah Uld Little Mountain Utah; 

• UP'1 line betweeo. Salt Lake City. Utab and Aluon. Nevada; 

• UP's &Dd SP'a lines bdwen Aluoc and Weso. Nevada: 



gl L"P SP sha.ll seU to BNSF L'P's lmc between Dallas and V."a:uh.acl:ue W'l:.b L"P retairung 

track.age nght.s to cx.c[us1-.ely serve local iodustncs on the Daltu-Wa.uh.acbie line. 

h} Upoc the ct'fecnveness of the track.age n,gb.ts to Eagle Pus under thu secnon.. B~SF's 

ngbt to obuui haulage services from UP/SP to &Dd from Eqlc Pus pursuant to the agreernem 

bc'rwCCD BNSF and SP dated April 13, 1995 aDd subsequet1t baulaac qrecm:m bctwee"O those pa.mes 

s.b.a!l oo \ongC'I" appty, provided BNSF s.hail continue to have the~ to use track.age at or oear Eagle 

Pus as specified m that agreement for use ui oonnection ""';th tracuae ri&bts under this Ag:reerncnL 

5 Eurcrn Icias. Loublana Ins:kuc Riahu and Pyrs:basc 

a) L rp.15p shaH grant to B~SF trackage rights on the fo1lov.1ng li.ncs. 

• SP's line beNrc°Cll Houston. Tex.as a.:od Iowa lWlct1ot1 in Louisiana. aod 

• L"P's and SP's lines near Avondale (SP MP 16.9) and Wut Bridge Ju.:ictioc 

(SP M"P l O.S). 

b) Tbe trackage rights granted under this section shall be bridge rights for the movement 

of o-.crhead traffic only. except for the local access specified ben:in. BNSF sb.aU receive access oo 

S"'.Jc:b tines oo.ly to mdustries wb.icb are pn:ses:aly le'f'Ved (either di.rcc:tly or by N:tiproc11 S"-1tcb) onl: 

by both L "P and SP and b>· no other railroad at points listed on Exhibit A to this Al!P"'ement 

c) Access to indumcs at points open to BNSF 1b.all be direct or thro1.1gb rcc.1p~al 

sv.itcb. New c:ustorni:n loeatiDa at points open to BNSF under this AifCCIJlcnt shall be open to both 

L"P SP aod BSSF. The aeoif'&Pbic limiu within wbicb new industries shall be opct1 to BNSF ser.1ce 

shall generally correspond to the territory "'it.bin wbich. prior to the merger or lJP md SP. a new 

customer could have constructed 1 facility that would have been open to service by both UP and SP. 

etther dtrectly or tbrouab reciprocal nvitch. lo neaotiatina the track.age riahts asreement.s pursuan1 

to Sccuoo 9f of tb.l.s Agreernetlt the panics shall define mileposts dcfinilla these 8ct'li13Phlc lirrutanoM 

-8· 
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d) Forry.five (43) days before initi.armg SCT'V'ICC to a customer. B~SF must elect whether 

tu ser."lcc s.ha.11 be (i) direct. (ii) through reciprocal s\ltitcbilli. or (iii) 'With UP/SP's. pnor agreement. 

tb.rougb use or 1 lhtrd pany to perform S\lo1tdm11 far itself or both railroads. 

e) LJ'PlSP shall gnat B~Sf the right to u.sc SP's Bridge SA at Houston.. Teit..U 

fl Trackage rights and access rights granted putsu&Dt to thu section shall be for rail 

c-affic of all kinds, carloa,d and intrnnod.1l. for 111 commodities. 

g) UP:SP shall sell to BSSF SP's ti.De bctvrectl Iowa Junc:non in Louisia.o.a and near 

Avondale. Louisian.a (SP MP 16.9). 1..J"PiSP shall retain full trackage ri&bts includma the nght to 

s enc all to cal mdusines on the line for the trackage nghts cb.a.raes set forth in Secnon 9a of this 

Agrccm\cot t:P/SP sh.all retain rights for the Lowsiana and Delt.a bilroad (L&D) to serve u 

UP:SP's agent between Iowa Juc.ctioc and pomts SCT'Ved b)· the U.:.D. BNSF as:rees that the purchase 

of tbJ.s tine is subject to coctracts betwccu SP and the L&D. li"P 1SP sb.&11 cause L&D to pay B~SF 

compens.anoc equal to that set forth in Table I m Secnon 9 of tbis AiJttme':tlt for operatioru betweco 

La fa) enc and low a Junction. 

b) L 'P:'SP shall sell to BNSF llP's West"<Neao. Louinma 1ntmnodal terrruc.aL 1 pomon 

of SP s A .. ·ondale ya.rd u ~bov.ra OD Elhibit C. &nd SP's Laf1yetu yud. 

6 Houuon • ~cmpbls Iruk•H SJ1bts 

aJ L"P/SP sb1l1 lf1Jlt to BNSF overhead tnclcaie riabts OD the followioa lines 

• SP's line between Ho\J.Sloo. Tew md F11.r Oaks. Arkansas Vll Cle"·elaDd and 

Pme Bluff. 

.;. 



requ.tred by law. pro .. 'lded the pa.rues may make approprilte disclosure of sucb terms to go,,,crurnctn 

cmn.tcs or as reqwrcd m coc.necnon W'itb the proccu of scckll'li zoverumeat approval of the: coo~ol 

case. or of this Agreement 11ndcr applicable ICC confidenaahty procedures. 

UNION PACIFIC CORPORATION 

~11SS0t'R.l PACIFJC 
~ .... no.. ...... O MPA.'f\' 

THE DENVER &.; RJO CR.A 'l)E 
\\'ESTER..)i;R..\IL AD COMPAA.Y 

:;/) ' 

By :......,.::.:::.:::;..::::::..-.i...:--ii.,,...;_-____;;;::a-
T 1 tl c · _________ _ 

VNJON PAOFIC RAILROAD 

~ By: . a..LJJ. ~ ;;;:-.., 
Tatl~ 

SOUTHER.."i PACI 
TRA.liiSPQRT A 

.1----

SPCSL CORP. ./J 
..., ./// 
. /, . 

~'C By· ~~ 

6 

n.HI~ ...... • TOPEKA A. "ID 
' Y COMPA..'i' 

·23· 



Exhibit 2

UP/SP-2 1 9 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' SUBMISSION OF SETILEMENT AGREEMENT WITH CMA 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL l\.. HARRIS 
Southern Pacific 

Transportation Company 
One Market Plaza 
San Francisco, California 94105 
(415 ) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Washington , D. C. 20036 
(202) 973-7601 

Attorneys for Southern 
Pacific Rail Corporation. 
Southern Paci fic Transportation 
Company. St. Louis Southwestern 
Railway Company. SPCSL Corp. and 
The Denver and Ri o Grande 
Western Railroad Company 

April 19, 1996 

CARL W. VON BERNUTH 
RICHARD J, RESSLER 
Union Pacific Coroorat ion 
Martin Tower -
Eighth and Ea ton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR . 
LOUISE A. RINN 
Law Department 
Union Pacific Railroad Company 
Missouri Pacific Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH II 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covingto n & Burli ng 
1201 Pennsylvania Avenue, N. W. 
P.O. Box 7566 
Washington, D.C . 20044-7566 
(202) 662-5388 

Attorneys for Uni on Pacific 
Corporat ion. Union Pacific 
Railroad Companv and Mi ssouri 
Pacific Rai l r oad Cowcanv 



UP/SP-219 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' SYBMISSION OF SETTLEMENT AGREEMENT WITH CMA 

Union Pacific Corporation ("UPC" ), Union Pacific 

Railroad Company ("UPRR"), Missouri Pacific Railroad Company 

( "MPRR" l, V Southern Pacific Ra il Corporation ( "SPR" ), Southern 

Pacific Transportation Company ( "SPT"l, St. Louis Southwestern 

Railway Company ("SSW" ), SPCSL Corp. ( "SPCSL" ) , and The Denver 

and Rio Grande Western Railroad Company ("DRGW") ,ll hereby 

submit the attached settlement that they have reached wi th the 

Chemical Manufacturers' Association. Applicants will address 

this important settlement i n the ir rebuttal filing. 

1' UPC, UPRR, and MPRR are referred to collect ively as "Union 
Pacific." UPRR and MPRR are referred to collectively as "UP . " 

11 SPR, SPT, SSW, SPCSL and DRGW are referred to collectively 
a s "Southern Pacific." SPT, SSW, SPCSL and DRGW are referred to 
collectively as "SP ." 
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CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. H.h.RRIS 
Southern Pacific 

Transportation Company 
One Market Plaza 

- 2 -

San Francisco, California 94105 
(4 15) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Washing t on , D. C. 20036 
(202) 973-7601 

~>torneys for Southern 
Pacific Rail Corporation , 
Southern Pacific Transportation 
Company. St. Louis Southwestern 
Railway Company. SPCSL Corp . and 
The Denver and Rio Grande 
Western Rai l road Company 

April 19, 1996 

Respectfully submitted, 

CARL W. VON BERNlJTH 
RICHARD J. RESSLER 
Union Pacific Corporation 
Mar tin Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861 -3290 

JAMES V. DOLAN 
PAUL A. COW....EY, JR. 
LOUISE A. RINN 
Law Departmenc 
Union Pacific Railroad Company 
Missouri Pacific Railroad Company 
1416 Dodge Street 
Cmaha, Nebraska 68179 
( 4 02) 271-5000 

ARVID E. ROACH II 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTP.AL 
Covingcon & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O . Box 7566 
Washington, D.C. 2004 4- 7566 
( 202) 662 - 538 8 

Attorneys for Union Pacific 
Corporation . Union Pacif ic 
Railroad Company and Missouri 
Pacific Railroad Cor.i;:>amr 



SETTLEMENT AGREEMENT 

This Sett lement Agreement is entered i nto t hi s 18th day o f 
Apri l 1996 among 

Union Paci fic Corporation, Union Pacific Railroad Company 
and Missouri Pacific Railroad Company, Southern Pacific Rail 
Corporation, Southern Pacific Transportation Company, St. 
Louis Southwestern Railroad Company, SPCSL Corp. and The 
Denver & Rio Grand~ Western Railroad Company (collectively, 
"Applicants,• with Union Pacific Railroad Company and 
Missouri Pacific Railroad Company referred to collectively 
as "OP," Southern Pacific Transportation Company, The Denver 
& Rio Grande Western Railroad Company, St . Louis 
Southwestern Railroad Company and SPCSL Corp. referred to 
collectivel y as "SP," and UP and SP referred to collectively 
a s "UP/ SP" ) ; 

Burl i ngton Northern Railroad Company and The Atchison, 
Topeka and Santa Fe Rail way Company (collectively, "BN/Sant a 
Fe ") ; and 

t he Chemical Manufacturers Association ( "CMA"l, 

concerning the proposed acqui sition of Southern Pacific Rail 
Corporation by UP Acquisition Corporation, and the resul ting 
common control o f UP and SP pursuant to the application pendi ng 
befo re the Surface Transportation Board ("STB" ) in Fi nance Docket 
No . 32760, Uni on Pacific Corp .. Union Pacific R.R. & Missouri 
Pacific R.R. -- Control & Merger -- Southern Pacific Rail Corp . . -
southern Pacifi c Transportation Co .. St. Louis Southwestern Ry., 
SPCSL Corn. & Denver & Rio Grande Western R.R . ("the Control 
Case" ) . 

WHEREAS, Applicants entered into a Settl ement Agreement in 
the Control Case wi th SN/Santa Fe dated Sept ember 25, 1995, a s 
later amended ( " t he SN/Santa Fe Settlement Agreement" ); and 

WHEREAS, CMA had certain concerns about t he BN/Santa Fe 
Sett lement Agreement and rai sed those concerns with Applicant s; 
and 

WHEREAS , Applicants wis h to address t hose concerns and to 
convi nce CMA to withdraw i ts opposition to the propos ed UP/SP 
merger , 

NOW THEREFORE, in consideration of their mutual promise s , 
Appl icants , SN/ Sant a Fe and CMA agree as follows : 

1 . The BN/ Santa Fe Sett l ement Agreement s hall be amended 
to grant BN/ Santa Fe overhead trac kage rights (a ) over UP's line 
between Houston, Texas , and Valley J unct ion, lll i nois , v ia 
Palestine, Texas , (b) over SP's line between Fair Oaks, Arkansas , 
and Va lley J unction, Ill inois, and (c) over UP's l ine be twee n 



Fair Oaks and Bald Knob, Arkansas . . These rights shall be for 
traffic moving t o o r from points south of Bald Knob and Brinkl ey, 
Arkansas . Local access shall be limited to t hat provided for i n 
Secti on 6c of the SN/ Santa Fe Settlement Agreement . 

2. The SN/ Santa Fe Settlement Agreement shall be amended 
to grant SN/ Santa Fe the right to serve any new shipper facility 
located subsequent to the consummation of the UP/ SP merger on any 
SP- owned line over which SN/Santa Fe receives trackage rights i n 
the SN/ Sant a Fe Settl ement Agreement . New fac i lities do not 
i nclude expansions of or additions to existing facilit i es or 
l oad-outs or transload facilities. Each railroad electi ng t o 
s erve such a new facility shall share equall y in any capit al 
i nves t ment necessary t o provide rail service to t he fac ility. 

3 . Ef f ective upon consummati on of the UP/ SP merger, UP/ SP 
shall modify any contracts with shippers at "2 - to -1 " po ints in 
Texas and Louisiana so that at least so t of the volume is open to 
SN/ Santa Fe. 

4. (a ) The SN/ Santa Fe Settlement Agreement shal l be 
amended to provide for a reciprocal switch charge at • 2-to-l" 
po i nts o f no more than $130 per car. This charge shall be 
adjusted upward or downward each year on the basis of sot of 
RCAF ( U) . 

lb ) In addition, e ffective upon consummati on of t he UP/ SP 
merger , a l l SP reciprocal swi tch charges with other rail roads 
(o t her than t hose at "2-to - 1" points) that are higher t han $150 
per c ar shall be reduced to no more than $150 per car . This 
c harge shall be adjust ed upward o r downward each year on the 
basis of so t of RCAF (Ul. 

5 . The BN/ Santa Fe Sett lement Agreement shal l be amended 
to specify t hat SN/ Santa Fe shall have equal access to Dayton 
Yar d , on economic terms no l ess favorable than the terms o f 
UP/ SP's a ccess , for storage-in - transit of traffic handl ed by 
SN/ Santa Fe pursuant to the Agreement, and that UP/ SP s ha ll wor k 
with BN/ Santa Fe to l ocate additi onal storage-in-transit 
f acilit i es on the trackage rights lines as necessary. 

6 . (a l UP/ SP shall pl ace 100% o f the t o tal t rac kage 
rights f ees received from SN/ Santa Fe wi th respect to the l i nes 
i n Texas , Loui siana, Arkans as , Missour i and Illinoi s over which 
BN/Santa Fe wil l receive trackage r ight s in a segregated fund to 
be s pent on (a ) maintenance on t hose l i nes, (b) offsetting 
depreciat i on o f those l ines , and (c ) capital i mprovement s on 
t hose lines. I f UP/SP' S expendi t ures for ma i ntenance, 
depreciation and capi tal impr ovements on t he trackage r i ght s 
l ines i n those s tates exceed the amount i n t he segregat ed fund , 
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UP/SP shall first be reimbursed for the exceps out of future 
t rackage rights fees before making further payments into the 
fund. The costs for accounting necessary to administer thia 
provision may also be charged to the segregated fund. 
Maintenance, depreciation and capital improvements expenditures 
shall include standard additives . CMA or its designee shall have 
the right to audit these calculat ions . 

(b) UP/SP shall place 100\ of the t otal trackage rights 
fees received from BN/Santa Fe with respect to the lines i n 
s tates other than Texas, Louisiana, Arkansas, Missouri and 
Illinois over which SN/Santa Fe will receive trackage rights in a 
segregated fund to be spent on (a) maintenance on those lines, 
(bl o ffsetting depreciation o f those lines, and (c) capital 
improvements on those lines . I f UP/SP's expenditures for 
maintenance , depreciation and capital improvements on the 
t rackage rights lines in states other than Texas, Louisiana, 
Arkansas , Missouri and Illinois exceed the amount in t he 
s egregated fund, UP/SP shall first be reimbursed for the excess 
out of future trackage rights fees before making further payments 
into the fund. The costs for accounting necessary to administer 
this provision may a l so be paid out of the segregated fund. 
Maintenance , depreci ation and capital improvements expenditures 
shall include standard addi t i ves. OIA or its designee shall have 
the right to audit these calculations. 

7. Section 12 o f the BN/Santa Fe Settlement Agreement 
shall be amended to provide that BN/Santa Fe's trackage rights 
fees shall be adj usted upward o r downward each year by the 
difference between the year in question and the preceding year in 
UP/SP's system average URCS costs for the categories of 
maintenance and operating costs covered by the fee. CMA or its 
desi gnee shall have the right t o audit the escalation 
cal culations. 

8. The BN/Santa Fe Settlement Agreement shall be amended 
to g i ve BN/Santa Fe the right to handle t raffic o f shippers open 
to a l l of UP, SP and KCS at Lake Charles and West Lake, 
Louisiana, (a ) t o, from and via New Orleans , and (b) to and from 
points i n Mexico, wi th rout i ngs via Eagle Pass, Laredo (through 
interchange with Tex Mex at Corpus Christi or Robstown) , or 
Brownsville , Texas. BN/Santa Fe access to the covered shippers 
at Lake Charl es and West Lake shall be on t he same basis as is 
provided for i n the BN/Santa Fe Sett lement Agreement for "2- to-l " 
points, except that at West Lake BN/Santa Fe shall be required to 
pay a fee to UP/SP equa l to the haul age fee that UP must now pay 
to KCS to access the traffic , adjusted per Section 12 of the 
BN/Santa Fe Sett lement Agreement. The BN/Santa Fe Settlement 
Agreement shall also be amended to give BN/Santa Fe the right to 
handle traffic o f shippers ope n to all o f UP , SP and KCS at 
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Texarkana, Texas/Arkansas, and Shreveport, Louisiana, to and from 
t he Memphis BEA (BEA 55) , but not i ncluding proportional, 
combination or Rule 11 rates via Memphis or other points in the 
Memphis BE.A . 

9. Applicants shall agree with SN/Santa Fe on a 
dispatching protocol for the trackage rights under the BN/Santa 
Fe Settlement Agreement along substantially the lines of 
Attachment A hereto. 

10. The BN/Santa Fe Settlement Agreement shall be amended 
to specify that, in the Houston-Memphis-St. Louis corridor, 
SN/Santa Fe has the right to move some or all of its traffic via 
its trackage rights over either the UP line or the SP line, at 
its discretion, for operat ing convenience. 

11. Section 4b of the BN/Santa Fe Settlement Agreement 
shall be amended by adding at the end thereof: "BN/Santa Fe's 
access and interchange rights at Corpus Christi and Brownsville 
must be at least as favorable as SP has currently. SN/Santa Fe 
shall have direct access to the Port of Brownsville, the 
Brownsvil le and Rio Grande International Railroad, and 
Ferrocariles Nacionales de Mexico. SN/Santa Fe shall have the 
right to purchase for fair market value a yard at Brownsville to 
support trackage rights operations." 

12. The SN/Santa Fe Settlement Agreement shall be amended 
to specify that (a) SN/Santa Fe has the right to serve all 
shippers that were open to both UP and SP, whether via direct 
service or via reciprocal switching, joint facility or other 
arrangements, and no other railroad when the SN/Santa Fe 
Settlement Agreement was signed, regardless of how long ago a 
shipper may have shipped, or whether a shipper ever shipped, any 
traffic via either UP or SP; and (b) SN/Santa Fe has the right to 
serve new facilities located within the geographic boundaries of 
the "2-to-l" points, as defined in the BN/Santa Fe Settlement 
Agreement, including but not limited to situat i ons where, when 
the SN/Santa Fe Settlement Agreement was signed, a facility was 
being developed, or land had been acquired for that purpose, with 
the contemplation cf receiving rail service by both UP and SP . 
With regard to (b), where s witching limits exist at a "2-tc-l " 
point, they shall define the area within which BN/Santa Fe has 
the right to serve new facilities, and where switching limits do 
not exist, the covered area shall be defined on the basis of what 
would have been reasonable switching limits . 

13 . This provision applies to any CMA member ("the 
Shipper " l that 

(a ) has a facil i ty that was, prior to t he consummation of 
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the UP/SP merger, solel y served by UP , and seeks , in order 
to obtain two-railroad service, the right to build out from 
that facility to (or the right for BN/Santa Fe to buil d in 
to that facility from) a point on the termer SP ("the Buil d­
I n Point•) and the associated grant to BN/Santa Pe of any 
t rackage rights that may be necessary for BN/Santa Fe to 
reach the Build-In Point, or 

(b) has a facility that was, prior to the consummation of 
t he UP/ SP merger, solely served by SP, and seeks , i n order 
to obtain two-railroad service, the right to build out from 
that facility to (or the right f or BN/Santa Fe to build in 
to tha t facility from) a point o n the former UP ("the Build­
In Point") and the associated grant to BN/Santa Fe of any 
trackage rights that may be necessary for SN/Santa Fe to 
reach the Build- In Point. 

The Shipper may request arbitration of a claim for such rel i ef by 
the l ater of ( i ) one year fol lowing consummation o f the UP/SP 
merger, o r (ii ) one year following the expiration of the contract 
in existence as of the da te of this settlement that has the 
l atest expirat ion. The arbitration shall be conducted under the 
Commercial Arbitration Rules of the American Arbi tration 
Association, and shall be subject to the U.S. Arbitration Act. 
The arbitration shall be concluded within 90 days unl ess 
otherwise agreed to between the shipper and UP/SP. The standard­
for decision as to whether the Shipper shall be ent itled to 
r el i ef shall be the principles with regard t o build-ins 
art i culated by the Interstate Commerce Commiss ion i n Finance 
Docket No. 32549, Decision served Aug. 23 , 1995, or, if more 
f avorable to t he Shipper, any pri nci ples with regard to build- ins 
a rticulated by the STB in the Control Case. If the parties do 
not agree on the route over which BN/Santa Fe shall receive any 
nec essary trackage rights to reach the Point of Build-In, the 
arbitrator shall decide the route, and in doing so shall seek to 
minimize the operating i nconvenience to UP/ SP, consistent with 
ensuring t hat BN/ Santa Fe c an provide competitive service . The 
compensation terms of any trackage rights awarded to SN/ Santa Fe 
shall be t he same as for all o ther BN/Sant a Fe t rackage rights 
(e xcept Keddie - Stockton) under t he BN/Sa nt a Fe Sett l ement 
Agreement . The rights conferred by thi s provision shal l be 
wi thout prejudice to a ny pending r equest for relief i n the 
Control Case and to any other rights a shipper has to proceed 
before t he STB. 

14 . Applic ants will, in a s ubmission to the STB, state t~at 
they are agreeable to annual STB oversight pr oceedings for f ive 
years , with the Board to examine ,,..hether the SN/ Santa Fe 
Settlement Agreement has e ffect i vely addressed the competitive 
issues it was i ntended to address . The Board shall have 



authority to impose additional remedial condition.a. 

15. In light of the provisions of this agreement, 0'1A will 
withdraw its oppos ition to the UP/SP merger and the SN/Santa Fe 
Settlement Agreement. A number of CMA'e member companies nave 
taken positions iii support of or in opposition to tb.e UP/SP 
merger. Thia set;tlement is without prejudi.ce to the right of any 
CMA member company tbat i s a party to the Control Case to 
continue to take any poa1t~on and seek any relief 1n that docket. 

16. The provision& of tb.is agreement ab.a.11 remain in 
for 99 years or until t he tert11ination of the SN/Santa Pe 
s ettlement Aqreem.ent in accordance with ita terms . 

effect 

. fu~~-
'Arvid B. Roa.eh II 
covington & Burling 

counsel for Applicants 

Richard E. Welcher 
Vice President-Law and General Counsel 
SN/Santa Pe 

David F. Zo 1 
Vice President 
OIA 

j '-- .:1.. A ~ch 
~a..iE. Schick 

~~cz_ Counsel 

Scott N. Stone 
Patton Boggs L.L . P. 

counsel for CHA. 
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authority'·to impose &dditional re111edial. cotlditi-.. 

l.5. Ill light of the previsions of thi• agreczwont, om. nl.l 
with.draw it:• oppa11iticm to the f!P/SP ~r and the U/Sa.nt& Po 
Settllllllmlt loqreelUD.t. A nWllber ot. 00\' • tlle1llber c:-~•nt "$ twvw 
calcen poaiti.ona i.n. support. o:f or in oppos1cion to the UP/511' 
merger. Th1• :111.ttl•ma:nt ia witbaut: prejudice to the right of any 
CMA ~ c:=ipany t:.bat 111 a party to the O:mt:rQl C&ae to 
continue to talca any po1itio11 a.nd seelt any raliet in th&t docket. 

1'. The p:ow:Uion.m Q'f thia agreement sbUJ. remain in effect 
for 911 year• or until th.a t.~ticm of the 1111/SllDta Pe 
Settl.elMDt AQrtusant 1.n ac:c:crdml.c• with it1 tam. 

Arvid E. Roacb II 
Covington ' Burling 

ilcli&ri! 2. Wiilchar 
Vic:• President-Law a.nd General Counsel 
SN/Santa Fe 

Counsel fo~ BM/Santa Pe 

David P . Zoll 
Vice ~side:ne and Gelleral counsel 
011'. 

Thoma• E. Schick 
1'.Baietant ~eral Coun:iel 
Oil\ 

Scot c !II' . Stone 
Patcon Boggs L.L.P. 

couru1el for QP\ 

--· ,,. • <aCC f •• , ' •• • 9 Mt tl 0 9 1 NO L 9N in0 ~ WO~J 
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DRAFT · April 12. 1996 

Bl'/Sf ·UP/SP DISPATCHING PROTOCOLS 

1. ~: These protocols apply on all rail line segments where Burlington Northern 
Railroad Company or The Atchison. Topeka & Santa Fe Railway Company (which will 
be referred to jointly or individually as ''BNSF") has trackage rights over tracks of the 
entity or entities resulting from the merger of the rail affiliates of Union Pacific 
Corporation and Southern Pacific Rail Corporation (wll.ich will be referred to jointly or 
individually as " UP/SP'') and on all rail line segments where UP/SP has trackage rights 
over tracks of BNSF. All such rail lines will be referred to as "joint trackage." 

2. Purnosc: To ensure that BNSF and UP/SP trains operating on joint trackage are given 
equal dispatch without any discrimination in promptness, quality of service or efficiency 
and that the competitiveness of tenant operations on joint trackage is not adversely 
affected by the fact that the other railroad owns the track. 

3. General ln!lryctions: BNSF and UP/SP will issue written instructions to all pe rsonnel 
(including supervisors) responsible for train dispatching on joint trackage that trains of 
the tenant are to be dispatched exactly as if they wen: train5 of the owner and given equal -
treaunent with trains of the owner. These instructions will be issued at agreed intervals or 
at the request o f either party. 

4. Mopjtodng System': At the request and expense of the tenant, the owner will make 
available computer terminals, facilities or capabilities comparable to those available to its 
own dispatchers sbowingjoint trackage it dispatches so that the tenant can monitor the 
handling of its trains by the owner. 

S. T ra in !oformatiop: The tenant will provide to the owner, and regularly update. 
information about its expected train operations and schedules (including priorities. time 
commitments, horsepower per trailing ton, etc.) over joint trackage, preferably using 
electronic data interchange. The tenant will provide reliable and current infonnation 
about trains approaching joint trackage. including train arrival time and train 
characteristics. preferably by providing at its expense computer terminals. facilities or 
capabilities showing trains approaching joint trackage. sufficiently in advance to allow 
d ispatchers to plan for them. The owner will provide to the tenant advance notice of 
planned maintenance-of-way projects. line closures and train or equipment restrictions. 

6. Specific Instructions: The owner will permit the tenant to transmit instructiOns 
regarding the requirements o f specific trains and shipmenr.s to dispatching employees 
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responsible for handling those trains. 

7. Train Priorities: BNSF and UP/SP will at all times provide to each other current 
procedures for assigning dispatching priorities or rankings to their trains and information 
sufficient to show how those procedures are applied to their own trains. The tenant will 
assign priorities or rankings to its trains operating on joint trackage using the owner's 
procedures, and the owner will dispatch tenant trains in accordance with those priorities 
or rankings. The Joint Service Committee will be responsible for reviewing these 
assignments to ensure that they are applied equitably by both railroads. 

8. Entrv to Jojnt Irackazc: At points where tenant trains enter joint trackage. entry will 
be provided by the owner on a first-come, first-served basis, taking into consideration the 
relative priorities of affected trains and the specific needs and operating characteristics of 
individual trains of both railroads. [If operating cin:wnstances make strict application of 
this principle difficult or uncertain. BNSF and UP/SP may jointly establish standards for 
determining sequence of entry to joint trackage.) 

9. Commup!cations: BNSF and UP/SP will provide to each other, and keep current. lists 
of dispatching personnel responsible for dispatching each segment of joint trackage and 
contact numbers. For each segment, BNSF and UP/SP will designate supervisory 
employees to serve as the day-to-day contactS for communications about operating 
changes, service requests and concerns. Where feasible and economical, dedicated phone 
lines or computer links will be established for these communications. 

I 0. Ace us to Dhpatchin& Ccnten: Appropriate officials of either railroad will be 
admined at any time to dispatching facilities and personnel of the other responsible for 
dispatcbingjoint trackage to review the handling of trains on joint track.age and will be 
provided an office in the other railroad's dispatching center (although both railroads will 
take reasonable steps to prevent disclosure of proprietary information not relevant to that 
review). In order to support BNSF operations over UP/SP trackage rightS granted in 
connection with the UP/SP merger, UP/SP will pay BNSF an amount equal to the 
reasonable and conventional salary of one supervisory employee to be placed by BNSF ac 
UPISP's Harriman dispatching center. 

11. Performance Measurement: BNSF and UP/SP will cooperate to develop train 
performance evaluation methods under which train performance of tenant trains on JO ml 
crackage segments can be compared to train performance of the owner's trains on che 
same segments. 

12. Personnel Incentjves and Evalyatjon: In evaluating the performance of employ~es 
and supervisors responsible for dispatching joint crackage. both BNSF and UP/SP wil l 
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consider train performance of tenant trains and effectiveness in cooperating with tenant 
personnel and m~ting tenant service requirements in the same manner as such factors arc 
considered with respect to the owner's trains. personnel and requirements. If bonuses. 
raises or salaries of those persons arc affected by performance of the owner' s trains, 
performance of the tenant's trains shall be considered on the same basis to the extent 
feasible. 

l 3. Disaerccmcnts: The designated contact supervisors are expected to raise questions. 
disagreements, concerns or disputes about compliance with these protocols promptly as 
and when any such maners arise and to use their best efforts to resolve them. If a maner 
is not reS-Olvcd to the satisfaction of both parties, it will be presented to the Joint Service 
Comminee. If a satisfactory resolution cannot be achieved by the Joint Service 
Commin~. the maner will be submined to binding summary arbitration before a neutral 
experienced railroad operating official within fourteen days. The parties will agree in 
advance on the sanctions available to the arbitrator to address failures to comply with 
these protocols. 

14. Modifications: As the ultimate objective of these protocols is the equal, flexible and 
efficient handling of all trains of both railroads on joint trackage, these protocols may be 
modified at any time by mutual agreement, consistent with that objective. 



Exhibit 3

SECOND SUPPLEMENTAL AGREEMENT 

This Second Supplemental Agreement is entered into this 27 day of June, 1996. 

tJetween Union Pacific Corporation, Union Pacific Railroad Company. Missouri Pacific 

Railroad Company 1collect1vely referred to as ~UP'"), and Southern Pac1hc Rail 

Corporation, Southern Pacific Transportation Company, The Denver & R:to Grande 

Western RciJlroad Company, St. Louis Southwestern Railway Company and SPCSL Corp. 

{collect1vcly referred to as "SP," with both UP and SP also hereinafter referred to 

collect1vety as ~UP/SP"); on the one hand. and Burtinqton Northern Railroad Company 

('BN") and The Atchison, Topeka and Santa Fe Railway Company !"Santa Fe"). 

hereinafter collectively referred to as "'BNSF," on the other hand, concerning the proposed 

acqUls1t1on or Southern Pacific Rail Corporation by UP Acqu1s1tlon Corporation. and the 

resulting common control of UP and SP pursuant to the application pending before the 

Surface Transportation Board (the '"Board") in Finance Docket No. 32760, UDJ.Qn eacific 
Comorauon. Union Pactfic Railroad Company and Missouri Pacific Railroad Company -­

C.Qntrol and Merger- SouttJern eacifjc RaU Qorgoration. Southern ea~ific Transportation 

Corrpany. St Louis Southwestern Railwa~ Company. SPCSL Corp. and The Denver and 

Rio Grande. Western Railroaci CompaaJ!. 

Pursuant to an Agreement between UP/SP and BNSF dated September 25, 1995 

\the "Agreement"). and a Supplemental Agreement dated November 18, 1995 {the 

"Supptemental Agreement"), UP/SP and BNSF aqreed to vanous trackage rights, line 

sales. and other related transactions. 

Since execution of the Agreement and the Supplemental Agreement the parties 

have made a variety of commtments wtuch wiU further realize their intent that competition 

be enhanced by the common control ot UP and SP sub1ect to the terms of the Agreement 

and the Supplemental Agreement. 

In order to reflect these additional commtments 1 n one agreement, the parties agree 

to the tollowmg further amendments to the Agreement as previously amended by the 

Supo!emental Agreement: 



nn Exh1b1t A to this Agreement, shall generaOy correspond to 

!he territory w1thm which. prior to the merger of UP and SP, a 

new customer could have constructed a facility that would 

nave been open to service by both UP and SP either d1rectty 

or through reciprocal switch. Where switchmg districts have 

been established they shall be presumed to establish these 

geographic limitations ... 

d} Section 4f is amended by deleting the phrase "a reasonable fee" at the end 

of the first sentence and substituting therefor the phrase "the fee called for by Section 8j 

at this Agreement." 

4. ~rnendment to Section 5. 

a) Section Sa is amended by ~nsertmg the fotlowmg subparagraph after the 

:::;econd subparagraph: 

"• SPs Channelview Spurwnich connects to the SP's line 

between Houston, TX and J;iwa Junction. LA near 

Sheldon. TX for the sole purpose of reaching a point of 

1Ju1td-1nlbulld-out to/from the facilities of Lyondell 

Petrochemicai Company and Arco Chemical Company 

at Channelvtew, fX. UP/SP shall perm1t BNJSanta Fe 

or one or both shippers to construct and connect to 

SP's Channelview Spur, at their expense, a bu1id* 

in1bu1ld·out line. SN/Santa Fe or the shippers shall 

have the right to purchase for net liquidation value an or 

any part of the Channeiv1ew Spur that UPISP may 

abandon~,. 

and by amending in the third subparagraph to read as follows: 

"'SP's line near Avondale tSP MP 14.94 and West Bndge 

Junction (SP MP 9.97), and" 

and by inserting the following subparagraph atter the third suboaragraph: 



"UP's Main Une No. 1 from UP MP 14.29 to MP 14.11 

including crossover to SP's main line and UP's MP 10.38 to 

MP 10.2; and" 

b) Section Sb is amended in its entirety to read as follows: 

"b) The trackage rights granted under this section shall be 

bndge rights for the movement of overhead'traffic only, except 

for the local access specified herein. BNSF shalt receive 

access on such lines only to (i) "2·t0·1" shipper facilities at 

pomts listed on E.xhtb1t A to this Agreement, (ii) any existing or 

future transJoading facility at points listed on Exhibit A to this 

Agreement. (iii) any new shipper facility located subsequent to 

UP's acquisition of control of SP at points listed on Exhibit A to 

this Agreement (including but not limited to situations where, 

when the Agreement was signed, a shipper facility was being 

devetoped or land had been acquired for that purpose, with the 

contemplation at receiving rail service by both UP and SP), 

and (iv) any new shipper facility located subsequent to uP•s 

acqu1sition ot control of SP at points other than those listed on 

Exhibit A to this Agreement on the SP-owned lines listed in 

Section 5a. BNSF shall also have the right to establish and 

exclusively serve mtermodal and auto facilities at points listed 

on Exhibit A to this Agreement BNSF shall also have the right 

to handle traffic ot shippers open to all of UP. SP and KCS at 

Lake Chartes and West Lake. LA. and traffic of shippers open 

to SP and KCS at West lake Chartes. LA; the foregoing nghts 

at Lake Charles. West Lake. and West Lake Chartes, LA shall 

oe limned to traffic 1x) to, from and via New Orleans. and ry) to 

and 1rom points in Mexico, with routings via Eagle Pass. 

la.redo {through mterchange with Tex-Mex at Corpus Chnst1 
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or Robstown}, or Brownsville. fX. In addition to all other 

charges to be paid by BNSF to UP.ISP herein, at West Lake 

;ind West Lake Charles, BNSF shall also be required to pay a 

tee to UP/SP equaJ to the fee that UP pays KCS as of the date 

of this Agreement to access the traffic at West lake. adjusted 

upwards or downwards In accordance with Section 12 ot this 

Agreement. BNSF shall also have the right to interchange with 

and have access over the New Orteans Public Belt Railroad at 

West Bridge Junction ... 

c) Section Sc 1s amended m its entnety to read as follows: 

~c) Access to mdustnes at points open to BNSF shall be 

duect or through reciprocal SWltch. New customers locatmg at 

points open to BNSF under this Agreement shaH be open to 

both UP/SP and BNSF. The geographic limits within which 

(i) new shipper facilities and future transloading facilities shall 

be open to BNSF service at points listed on Exhibit A to this 

Agreement and (ii) BNSF shall have the right to establish and 

exclusively serve intermodal and auto facilities at points listed 

an Exhibit A to this Agreement. shaU generalty correspond to 

the territory within which, prior to the merger of UP and SP, a 

new customer could have constructed a facility that would 

have been open to service by both UP and SP} either directly 

or through reciprocal switch. Where switching districts have 

been established they shall be presumed to establish these 

geographic lim1tat1ons."' 

d) Section 5g shall be amended by changing the parenthetical reference in the 

second line from "(SP MP 16.9r to "(SP MP 14.94)." 

e) Section 5h is amended in its entirety to read as follows: 
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"UP/SP shall sell to BNSF UP's Mam Lme No. 1 between MP 

14.11 and 10.38, UP's Westweqo, Louisiana intermodal 

:errrunal, SP's old Avondale Yard (together with the fueling and 

mecnan1caJ facilities located thereon) as shown on Exhibit C-1 ; 

~nd SP'S Lafayette Yard." 

f} Exhibit C· 1 attached hereto shall be substJtuted for Exhibit C to the 

Agreement 

5. Amec.Omto.LI.a...Se~tt§. 

a) The tJUe ot Section 6 is changed from ·Houston-Memphis Trackage Rights" 

to "Houston. TX.Valley Junction. IL Trackage Rights." 

b) Section 6a 1s amended by adding the followtng grants of trackage nghts: 

"• UFs line between Houston, TX and Valley Junction. IL. 

via Palestine. TX; 

• SP's line between Fair Oaks, AA and mmo. MO via 

Jonesboro. AA and Dexter Junction, MO: and 

• UP's line between Fair Oaks and Bald Knob, AR.• 

c) Section Sb is amended by deleting the phrase .. a reasonable tee" and 

subst1tutmg therefor the phrase "the fee called for by Section Bi of this Agreement." 

d) Section 6c is amended in its entirety to read as follows: 

"c) The trackage rights granted under this section shatl be 

bridge rights for the movement of overhead traffic only, except 

for the local access specified herein. BNSF shall receive 

access on such lines only to (I) "2-to-1· shipper facilities at 

points listed on Exhibit A to this Agreement. (ii) any existing or 

future transloading facility at points listed on Exhibit A to this 

Agreement. (iii) any new shipper facHity located subsequent to 

IJP's acquisition ot control ot SP at points listed on Exhibit A to 

this Agreement (including but not limited to situations where, 

#hen the Agreement was signed, a shipper tac11fty was being 
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IN WI fNESS WHEREOF. the parties have caused this Second Supplemental 

t\grcement to be fully executed as of the date tirst above written. 

UNION PACIFIC CORPORATION 

MISSOURI PACIFTC 
RAILROAD COMPANY 

i ! 
.. . - 't ··,.. , 1 

By"."··-.~. .\ v "-.-·!~.:"\·A -~~.._ 
Title: ChiJitiYn ·~0 

THE DENVER & RIO GRANDE 
WESTERN RAILROAD COMPANY 

By: __________ _ 
Title: _________ _ 

ST. LOUIS SOUTHWESTERN 
RAILWAY COMPANY 

Sy: __________ _ 

Title~----------
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CORPORATION 
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TRANSPORTATION COMPANY 

By:·----------~ Title:. _________ _ 

SPCSLCORP. 

By: __________ _ 
Title: _________ _ 
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Exhibit 5

l 
f . ~ 

AGREEMENT 

AG~EEMENT made this 1st day of September, 2000, between THE 
BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY, a Delaware 
corporation, hereinafter called •BNSF: and UNION PACIFIC RAILROAD COMPANY, a 
Delaware corporation, hereinafter called •uPRR. • 

WITNESSETH: 

WHEREAS, BNSF owns a line of railroad between Iowa Junction, 
Louisiana and Avondale, Louisiana and UPRR owns a line of railroad 
between Dawes, Texas and Iowa Junction, Louisiana; and 

•• •··••'-••••··-----··•------ ••n _____ •••••••---•••--• ---·-••---·----•-•••• - ••••---·--~----

WHEREAS, by conveyance simultaneous with the entry Into this 
Agreement, but separate and apart from this Agreement, BNSF is acquiring 
an undivided one-half interest in certain of the UPRR Trackage (as 
hereinafter defined) and UPRR is acquiring an undivided one-half interest 
in certain of the BNSF Trackage (as hereinafter defined); and 

WHEREAS, the parties desire to set forth in this Agreement the 
manner in which the Joint Trackage (as hereinafter defined) will be 
managed, maintained and operated subsequent to acquisition by (1) UPRR 
of a one-half interest in that portion of the BNSF Trackage to be conveyed 
to it, and (2) BNSF of a one-half interest in that portion of the UPRA 
Trackage to be conveyed to it. 

NOW, THEREFORE, it is mutually agreed: 

Section 1. DEFINITIONS 

1.1 For the purposes of this Agreement, the following definitions and terms shall 
apply: 

Additions and Betterments shall mean work projects, the cost of which is 
chargeable in whole or in part to Property Accounts under principles of railroad retirement 
and betterment ("RAB") accounting. 
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STB shall mean the Surface Transportation Board or successor agency. 

Term Sheet shall mean that Term Sheet Agreement between UPRR and 
BNSF covering Ownership and Operation of Lines In and Around Houston. Texas dated 
February i 2, i 998. 

UPRR Trackage shall mean (a) the portion of the mainline track of the former 
SP Lafayette Subdivision between Dawes, Texas in the vicinity of UPRR Milepost 353.0, 
and Iowa Junction, Louisiana, in the vicinity of UPRR Milepost 205.3, as shown on the 
Print, including the right of way and operating sidings used for passing and meeting trains 
shown on "Exhibit 'A',• and trackage appurtenances, together with signals and 
communications facilities required for the control of operations over such track (for 
purposes of management and use of such signals and communications facilities only, and 
not ownership), and all Additions and Betterments or Improvements, in which BNSF has 
participated pursuant to this Agreement, to any of the foregoing, and (b) such of the 
Customer Access Trackage (as defined above) as is now owned or controlled by UPRR ··· · ·or .. as··-15·a:d<recffo-tfie-owne-rsllfP .. ifr·oo·nfrororuPRR:-- ...... -.... ········ ······ ._ .................. _ -- -................. ______ ..... .. 

!l§.m shall mean (1) BNSF with reference to BNSF's operation over the 
UPRR Trackage and (2) UPRR with reference to UPRR·s operation over the BNSF 
Trackage. 

Section 2. ACCESS 

2. i (a) UPRR and BNSF shall each have the right to serve all present and 
future industries or facilities originating or terminating traffic on the Joint Trackage. 

(b) In the event that UPRR shall locate a New Customer Facility (as such 
term is defined at Section 2.2 (a) below) on or adjacent to the Exclusive UPRR Trackage, 
BNSF shall have the right to serve such New Customer Facility; provided, however, that 
BNSF shall not have the right to locate a New Customer Facility on or adjacent to the 
Exclusive UPAR Trackage. 

(c) In the event that BNSF shall locate a New Customer Facility on or 
adjacent to the Exclusive BNSF Trackage, UPRR shall have the right to serve such New 
Customer Facility; provided, however, that UPRR shall not have the right to locate a New 
Customer Facility on or adjacent to the Exclusive BNSF Trackage. 

(d} Whenever a New Customer Facility is to be located on the Joint 
Trackage, the Manager of that portion of the Joint Trackage shall notify the other party that 
such New Customer Facility is to be so located. Such notice shall be given as soon as 
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practicable after agreement ·between the· Manager and·the·customer has-been·reached for 
the location of the New Customer Facility. 

(e} At least forty-five (45) days prior to initiating service to an industry or 
facility, the non-Manager must elect, in writing, whether its service shall be (1) direct, (2) 
through reciprocal switch, (3) on a haulage basis for the fee calculated as shown on the 
example attached as Exhibit B, or (4} with the Manager's prior written agreement, using 
a third party contractor to perform switching for the non-Manager alone or both parties. If 
the party electing to provide service is not also the Manager of that section of Joint 
Trackage on which the customer to be served is located, such electing party shall provide 
its proposed rail service plan for the customer to the Manager in its notice of election on 
the manner in which service is to be provided, and the Manager shall within twenty-two 
(22) days of its receipt of such notice either (i) notify the electing party of its approval or 
disapproval of such rail service plan, which approval shall not be unreasonably withheld, 
or (ii) if the Manager disapproves of such rail service plan, submit to the electing party a 
revised rail service plan as to such customer. In the event such revised rail service plan 
is unacceptable to the electing party, the Manager shall provide service, comparable to its 

•• mu • •• oWri •. on behaff of tne··a19Ctifi~fparty• on an. i"meril1roas1s a1· a:··tea-determinedbythe election ..... . 
choices of this Agreement until the parties mutually agree upon a rail service plan or one 
is established by arbitration pursuant to Section 1 O below. The non-Manager, having 
elected to initiate service pursuant to this Agreement or when already providing service 
to a customer under a previous election pursuant to the Settlement Agreement, shall have 
the right, upon one hundred eighty (180) days' notice to the Manager, to change its 
election: provided, however, that the Non-Manager (x) shall not change its election more 
often than once every five (5) years and {y) shalt reimburse the Manager for any costs 
Incurred by the Manager in connection with such changed election. 

2.2 (a) A party to this Agreement ("Party X"), unless it elects in writing not to 
participate, shall pay fifty percent (50%) of the other party's ("Party Y") cost and expense 
of (1) constructing any connecting and access tracks and switches (each, a "New 
Customer Improvement") for new industries or facilities originating or terminating traffic on 
the Joint Trackage other than exclusively O'M"led or leased iacilities as set forth at Section 
5.3 below (each, a "New Customer Facility"} upon Party X's election to serve a New 
Customer Facility, and/or (2) upgrades ("Existing Customer Improvements•) to connecting 
and access tracks and switches required to serve an existing industry or facility originating 
or terminating traffic on the Joint Trackage other than exclusively owned or leased facilities 
as set forth at Section 5.3 below (each, an "Existing Customer Facility") (New Customer 
Facilities and Existing Customer Facilities are hereinafter collectively referred to as 
"Customer Facilities", while Existing Customer Improvements and New Customer 
Improvements are hereinafter collectively referred to as "Improvements•). 
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Section 18. ~OVERNMEN~AL APPROVAL 

In the event that service to any Customer Facilities hereunder requires the 
operation by one party over trackage of the other which is subject to the jurisdiction of the 
STB, the party proposing to so operate shall, at its own cost and expense, initiate by 
appropriate application or petition and thereafter diligently prosecute proceedings for the 
procurement of all necessary consent, approval, or authority from any governmental 
agency for the sanction of the operations to be carried on and any agreement between the 
parties with respect thereto. The other party, at its expense, shall assist and support said 
application or petition and will furnish such information and execute, deliver, and file such 
instrument or instruments in writing as may be necessary or appropriate to obtain such 
governmental consent, approval, or authority. Each of the parties agrees to cooperate fully 
to procure all such necessary consent, approval, or authority. 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to 
be executed by their duly authorized officers as of the date. and year first hereinabove 
written. · 

......... ··-- .......... , ... --· ...... ······· ... -· .......... ·-·· -··· ···---

/

THE BURLINGTON NORTHERN AND 
SANTA FE RAI COMPANY 

. -

Attest:~+ 
Assistant S.ecretarY 
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VERIFIED STATEMENT OF 
ROLLIN D. BREDENBERG 

My name is Rollin D. Bredenberg, and my business address is 2600 Lou Menk Drive, 

NOC-1, Fort Worth, Texas 76131.  I am Vice President, Capacity Planning and Operations 

Research for BNSF Railway Company (“BNSF”).  I have over 50 years of experience in railroad 

operations and management including over six years as the Southern Pacific’s General Manager 

responsible for operations in the Lake Charles area.  I am familiar with BNSF’s operations 

system wide, including those at West Lake Charles, Louisiana. 

I am making this statement in support of BNSF’s Application for Terminal Trackage 

Rights in Finance Docket No. 32760 (Sub-No. 46) (BNSF-118) (hereinafter “Application”).  

More specifically, the purposes of this statement are (1) to describe and document the initial 

communications and operating plan for BNSF’s direct access to the trackage involved in the 

Application; (2) to describe the West Lake Charles trackage and operations involved in the 

Application; (3) to describe BNSF’s anticipated operations in the terminal; and (4) to describe 

the reasons why BNSF direct service to West Lake Charles is necessary. 

Attached to this statement as Exhibit A is a map showing BNSF’s Lacassine Yard, UP’s 

Lake Charles Yard and the terminal trackage in West Lake Charles, LA.  The terminal trackage 

involved in this Application consists of a single track segment jointly owned by KCS and UP (as 

successor to SP) connecting to the “50/50 Line” at MP 222.3 and extending south for 

approximately nine miles.1 This terminal trackage is generally referred to as the “Rosebluff 

Industrial Lead.”  The Rosebluff Industrial Lead runs through the Rosebluff Yard, which is 

1  The “50/50 Line” is the former SP Lafayette Subdivision between Dawes, Texas and Avondale, Louisiana that is 
now jointly and equally owned and/or operated by BNSF and UP. 

                                                 



approximately 0.5 miles south of the 50/50 Line and consists of five yard tracks and the 

Rosebluff Industrial Lead, which also is referred to as a running track.   

Communications among BNSF, UP, and KCS Regarding  
BNSF’s Direct Access to West Lake Charles, LA 

In early 2012, CITGO, a large West Lake Charles shipper, requested that BNSF provide 

direct train service to CITGO’s facility, which connects to the Rosebluff Industrial Lead.   

After receiving CITGO’s request for direct BNSF service, BNSF notified UP, in a letter dated 

May 24, 2012, of its intent to provide the direct service requested by CITGO (see Exhibit B to 

this Verified Statement).   

UP rejected BNSF’s notification citing alleged operational difficulties and the asserted 

need for KCS’s “operational concurrence,” and refused to allow BNSF to serve CITGO directly.  

The June 21, 2012 letter from Dan Hartmann, UP Senior Director—Interline Marketing, is 

attached as Exhibit C. 

Over the next several months, BNSF repeatedly communicated with UP about UP’s 

alleged operating concerns.  Personnel from BNSF and UP talked, emailed, and had meetings 

throughout the summer and fall of 2012 wherein all of the operational concerns raised by UP 

were satisfactorily addressed by BNSF.  As a result of these efforts, we understood—and 

believed UP agreed—that there were no material impediments to BNSF operations that could not 

readily be addressed.   

On November 2, 2012, BNSF again notified UP that it intended to serve CITGO directly 

beginning on November 20, 2012, providing manifest service using four-axle locomotives.  The 

November 2, 2012 letter from Chris Bigoness, BNSF Manager, Network Strategy, is attached as 

Exhibit D.  In a letter dated November 20, 2012, UP concurred with BNSF’s direct service to the 

CITGO facility (subject to certain volume restrictions), and sought further discussions only about 
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the means for mitigating the impacts of additional traffic on the affected track. The November 

20, 2012 letter from Dan Hartmann is attached as Exhibit E.   

On or around December 18, 2012, I discussed the issues relating to BNSF’s direct service 

to CITGO with Cameron Scott, UP’s Vice President for Network Planning & Operations.  Mr. 

Scott informed me that UP Joint Facilities did not plan to deny BNSF’s rights to directly serve 

CITGO.  Mr. Scott and I agreed that Marc Stephens (who was then BNSF General Director of 

Transportation for the Gulf Division) should continue coordinating directly with UP personnel 

about BNSF’s operations on the line.   

On December 18, 2012, BNSF’s Marc Stephens communicated several times with UP’s 

Roger Lambeth (who was then Superintendent of Transportation Services for the Livonia Service 

Unit) about BNSF’s service to CITGO.  An operating plan was discussed wherein UP was to 

allocate BNSF a two hour window during UP’s twelve-hour operating period, from 5:00 A.M. to 

7:00 A.M., to operate to CITGO.  There were questions about whether such service would occur 

daily or on alternate days, but Mr. Stephens’ take-away was that BNSF service could begin on 

Friday, December 21, 2012. 

On December 18, 2012 at 3:53 pm, UP’s Roger Lambeth confirmed that understanding in 

an email to BNSF and KCS entitled “BNSF Citgo Crude Operating Plan.” The email is attached 

as Exhibit F.  UP informed KCS and BNSF that BNSF would be permitted to begin direct 

service on December 21, 2012, between 5:00 am and 7:00 am and return every other day to spot 

and pull.   

Shortly thereafter, in an email dated December 18, 2012, at 4:29 pm, KCS, through 

William J. Wochner, Chief Legal Officer of KCS, refused to allow BNSF to enter the terminal 

facility trackage, and BNSF ultimately interchanged the train to UP in reciprocal switch service.  
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The email is attached as Exhibit G. The next day, Mr. Lambeth called Mr. Stephens and stated 

that BNSF could not serve CITGO directly alleging that KCS consent was required for BNSF to 

operate over the Rosebluff Industrial Lead.   

Consistent with the Board’s direction in Decision No. 63, BNSF filed its Application for 

Terminal Trackage Rights shortly after its direct train was blocked. Since then, BNSF has tried 

to resolve this dispute with UP and KCS on numerous occasions but has been unable to do so.  

Current Operations in West Lake Charles, LA 

The Rosebluff Industrial Lead is used for access to multiple customers located at the 

station of West Lake Charles, south of the 50/50 Line.  Among the customers served off the 

Rosebluff Industrial Lead is CITGO, whose facility is approximately 5 miles south of the 50/50 

Line.  Because the Rosebluff Industrial Lead is the only rail line immediately adjacent to the 

CITGO facility, BNSF could not provide direct service to the CITGO facility without access to 

the Rosebluff Industrial Lead. 

The Rosebluff Industrial Lead runs through the Rosebluff Yard and is used for switching 

and interchange movements as well as for line-haul movements through the terminal.  The 

Rosebluff Industrial Lead is located in a predominantly industrial area consisting of a number of 

large refineries and industrial plants.  See Exhibit A.  Train operations on the lead are traditional 

switching movements involving the transfer, collection and delivery of freight.  In my 

experience, the Rosebluff Industrial Lead is a classic example of a switching lead within a 

terminal facility. 

It is my understanding that operations over the Rosebluff Industrial Lead are controlled in 

accordance with General Code of Operating Rule 6.28 (Movement on Other than Main Track).  

UP and KCS operate at restricted speed over the Rosebluff Industrial Lead and use the track 

during alternating twelve-hour windows in which UP operates exclusively for a twelve-hour 
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period and KCS operates exclusively on the Rosebluff Industrial Lead for the other twelve-hour 

period. 

Both UP and KCS use the Rosebluff Yard for switching and storing cars originating from 

or destined to West Lake Charles customers.  KCS uses three yard tracks for switching and 

storage, and UP uses two yard tracks for switching and storage.  The sixth track, the Rosebluff 

Industrial Lead, is designated as a running track. 

It is my understanding that KCS and UP currently operate one train each into Rosebluff 

Yard from their respective yards and one train each out of Rosebluff Yard to their respective 

yards per day.  In addition, UP currently operates one train out of the Rosebluff Yard to 

industries on the Rosebluff Industrial Lead and one train into the Rosebluff Yard from industries 

on the Rosebluff Industrial Lead per day.  In my experience and based on my understanding of 

the operations of the Rosebluff Industrial Lead, there is clearly capacity for BNSF to operate 

directly to CITGO and other customers. 

UP currently provides reciprocal switch service on behalf of BNSF to all West Lake 

Charles customers.  A BNSF train carrying loaded cars destined for CITGO departs Houston and 

heads east along the 50/50 Line to BNSF’s Lafayette Yard in Lafayette, Louisiana.  Upon arrival 

to BNSF’s Lafayette Yard, the cars are sorted, and a train is built for UP. The train built for UP 

leaves BNSF’s Lafayette Yard and heads west 70 miles along the 50/50 Line for delivery to UP 

at UP’s Lake Charles Yard, which is located on the 50/50 Line approximately three and a half 

miles east of the connection to the Rosebluff Industrial Lead.  Following delivery, the train 

returns to BNSF’s Lafayette Yard with outbound cars that have been released from West Lake 

Charles customers.  After the inbound cars arrive at UP’s Lake Charles Yard, UP builds a train 

with the BNSF cars and all other traffic destined to West Lake Charles customers.  UP runs that 
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train from its Lake Charles Yard over the 50/50 Line to the Rosebluff Yard. At the Rosebluff 

Yard, the train is switched to sort cars for spotting at the various West Lake Charles customers 

and then taken down the Rosebluff Industrial Lead for spotting to customers including CITGO. 

Thus, the current operating plan requires UP to handle BNSF’s CITGO cars twice, consuming 

capacity in both the Lake Charles and Rosebluff yards.   

UP’s reciprocal switching service for BNSF has become increasingly problematic over 

the last two years.  UP has had difficulties managing the inbound flow of cars destined for the 

CITGO facility.  As a result, UP has repeatedly refused to accept CITGO-bound cars for 

interchange from BNSF to UP, forcing BNSF to hold the cars and reducing deliveries of cars to 

the CITGO facility.  

In the early summer of 2014, UP’s reciprocal switching service became so inconsistent 

that BNSF had hundreds of cars staged on its network destined to the CITGO facility that UP 

was unable to accept.  In order to provide CITGO with sufficient crude and to reduce congestion 

in BNSF’s yards, BNSF began running emergency trains of 65 cars per week to an alternative 

CITGO facility at Port Arthur where the cars were transloaded onto barges destined to the 

CITGO refinery in Lake Charles. This transload operation was not only inefficient, but it also 

significantly increased the cost of the service to CITGO.  

Anticipated Operations in West Lake Charles, LA 

To enable volume growth in the Lake Charles area, BNSF has invested more than $26 

million to create a multi-track yard at Lacassine, Louisiana (“Lacassine Yard”).  The Lacassine 

Yard, which includes a 12,500 foot track that can accommodate 250 cars, is currently under 

construction but is on schedule to be completed in the first quarter of 2015.  This additional 

resource will allow BNSF to optimize operations on the 50/50 Line.   
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BNSF proposes to operate over the Rosebluff Industrial Lead to provide direct service to 

the CITGO facility and to other customers in the terminal area.  BNSF understands that direct 

service to customers on the Rosebluff Industrial Lead will require railroad operating personnel to 

communicate to ensure fluid operations, maximize velocity and reduce congestion in the Lake 

Charles Area. As a practical matter, the railroad operating personnel in a joint facility such as 

this communicate on a daily basis to coordinate train operations in areas where both railroads 

operate, and direct service to customers on the Rosebluff Industrial Lead will require the same 

level of coordination. 

BNSF anticipates that direct service to CITGO will closely resemble the “BNSF Citgo 

Crude Operating Plan” proposed by UP on December 18, 2012, which provided BNSF with a 

two-hour window to directly serve CITGO during UP’s 12-hour operating period.  (See Exhibit 

F).  More specifically, during the window designated by UP, a BNSF train carrying only loaded 

cars destined for CITGO (“CITGO Direct Train”) will depart BNSF’s Lacassine Yard,2 which is 

located 13 miles east of UP’s Lake Charles Yard at the station of Lacassine, LA, and operate 

over the 50/50 Line and the Rosebluff Industrial Lead to CITGO.  The CITGO Direct Train will 

depart the Lacassine Yard and head west 20 miles along the 50/50 Line to the Rosebluff 

Industrial Lead where there is a connection in the southeast quadrant. I expect that this move 

would take 30 to 45 minutes if BNSF had a clear route. 

The CITGO Direct Train will enter the Rosebluff Industrial Lead from the connection in 

the southeast quadrant and operate through the Rosebluff Yard on any running track designated 

by UP, and then on the Rosebluff Industrial Lead to the CITGO facility without stopping.  I 

2 Prior to completion of the Lacassine Yard, BNSF could use its Lafayette Yard, which is located 
east of Lacassine. 
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expect that this move would take 25 minutes if BNSF had a clear route.  Upon arrival at the 

CITGO facility, the CITGO Direct Train will pull inside the facility and completely clear the 

Rosebluff Industrial Lead, thereby avoiding creating interference for other service on the lead. 

The BNSF locomotives will remain inside the CITGO facility while CITGO personnel unload 

the cars.  

Once the cars are empty and UP designates a window, the BNSF locomotives will then 

pull those empty cars back onto the Rosebluff Industrial Lead, through the Rosebluff Yard 

running track and back onto the 50/50 Line via the connection to return to BNSF’s Lacassine 

Yard without stopping.  Because UP has raised some concerns related to the curvature of one of 

the switches on the Rosebluff Industrial Lead being too tight for 6-axle locomotives, BNSF is 

prepared to use 4-axle locomotives for this move.   

BNSF’s proposed operation on the Rosebluff Industrial Lead will not impede the ability 

of KCS or UP to handle their own business.  BNSF will bypass all UP and KCS yards, and 

BNSF cars destined for CITGO will no longer need to be switched in UP’s Lake Charles Yard or 

the Rosebluff Yard thereby freeing up capacity and reducing congestion in those yards.  UP and 

BNSF successfully operate in this fashion on the Baytown Branch and Sabine Lead, which are 

also located off of the 50/50 Line, and a similar joint operation would work on the Rosebluff 

Industrial Lead.  Finally, under this proposed operating plan, the only change to KCS’s 

operations will be a reduction in congestion in the Rosebluff Yard because BNSF CITGO cars 

will no longer be stored or switched there. 

Direct Service vs. Reciprocal Switch Service  

 In order for BNSF to effectively compete for CITGO’s business, BNSF must be able to 

provide direct service so that it can control the cost and efficiency of shipments to CITGO. 
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Reciprocal switch service requires a hand-off to UP that would not be required if BNSF were 

able to directly serve CITGO. In addition, reciprocal switch service requires stops at UP’s Lake 

Charles Yard and the Rosebluff Yard that result in delays of several hours or days and sometimes 

result in CITGO cars being refused for interchange or returned to BNSF for storage. If BNSF 

were able to directly serve CITGO, it could bypass all UP yards and deliver the cars in a more 

timely fashion. BNSF direct service would also reduce the cost of the CITGO movement because 

BNSF would not have to pay UP for a reciprocal switch. Finally, the CITGO facility receives 

cars from multiple origins that are exclusively served by BNSF.  It would be more efficient and 

cost effective for cars originating at those facilities to move direct on BNSF all the way to the 

CITGO facility.   

9 
 



 

Citgo 

UP/KCS 

50/50 Line 

KCS 
UP Lake Charles Yard 

BNSF Lacassine Yard Rosebluff Yard 

B001866
Typewritten Text

B001866
Typewritten Text
Exhibit A



Chris Bigoness BNSF Railway Company 
Manager Merger Customer 
Access 

2500 Lou Menk Drive 
AOB 3rd Floor 

Network Strategy Fort Worth, TX  76131 
 Phone: 817-867-6697 

Fax: 817-352-7154 

Email: chris.bigoness@bnsf.com 
 

 

May 24, 2012 
 
Mr. Daniel P. Hartmann 
Senior Director Interline 
Union Pacific Railroad Company 
1400 Douglas Street, STOP 1350 
Omaha, NE  68179 
 
Re:  Change of Service to 50/50 Customer – Citgo in West Lake Charles, LA 
 
Dear Dan, 
 
Pursuant to an Agreement between BNSF and UP dated September 1, 2000, Section 2.1(e) 
(“50/50 Line Agreement”), this letter shall serve as notice of BNSF’s intent to change its 
method of service to Citgo at 4401 Highway 108, Lake Charles, LA 70601.   

 
BNSF intends to change its method of service by instituting direct service to the Citgo facility.  
This change of service is planned to commence 180 days from the date of this letter 
(November 20, 2012) and will be in conformity with the terms of any applicable agreements 
between BNSF and UP.  BNSF’s local Operations personnel will contact UP’s local 
Operations personnel to discuss any concerns. 

 
In accordance with Section 2.1(e) of the 50/50 Line Agreement, you are required to notify 
BNSF in writing of your approval or disapproval of the manner in which the service will be 
provided within 22 days (June 15, 2012) of receipt of this letter. 
 
Sincerely, 
 
 
 
 
Christopher P. Bigoness  
Manager Merger Customer Access 
BNSF Railway 
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June 21, 2012 
 
Mr. Chris Bigoness 
Manager Network Development 
BNSF Railway 
2500 Lou Menk Drive, 3rd Floor AOB-3 
Fort Worth, TX 76131 
 
Re: Change of Service to 50/50 Customer – Citgo, W. Lake Charles, LA 
 
Dear Chris: 
 
Union Pacific received your letter, dated May 24, 2012, regarding BNSF's request to change its 
method of service to Citgo at 4401 Highway 108, Lake Charles, LA 70601.  BNSF requested a 
change in the service to direct service by BNSF to the Citgo facility.  UP currently handles BNSF 
cars to and from Citgo via a switch from the Rosebluff Yard that requires a multiple of UP moves 
to get in and out of the complex. 
 
You asked for UP’s response by June 15.  However, the unique circumstances at Lake Charles 
required UP to conduct an extensive internal review.  As a result, we have identified several 
major issues relating to BNSF’s request and we are unable to agree to BNSF’s direct access at 
this time.  The obstacles to approval of BNSF’s proposal include the following: 
 
 The track needed to access the Citgo complex runs through the Rosebluff Yard, a yard 

that is jointly owned and shared by UP and KCS.  KCS manages the yard area and 
allocates to UP a twelve hour window to operate within the yard and coordinate 10 daily 
switch jobs needed to serve Citgo and an additional ten customers in the area.  KCS has 
the other twelve hour window to serve its customers in the Lake Charles area.  BNSF 
direct access to Citgo would impede and severely impair UP and KCS operations 
needed for other customers in Lake Charles. BNSF would need operational concurrence 
from KCS in order to operate through the yard and related track. 

 BNSF’s operating officers in the Lake Charles area previously indicated to UP that BNSF 
would use six-axle locomotives to serve the Citgo facility directly.  However, the track 
structure coming off UP's Lafayette subdivision cannot support six-axle road 
locomotives.  Significant track infrastructure improvements would need to be made to 
support road locomotives. 

 The track layout within Citgo's facility is not designed to receive or handle unit train 
volumes.  A loop track would need to be constructed within the facility to support unit 
train volumes without impairing other operations in and around the Citgo facility. 

 The track configuration from the main line to the complex, the Rosebluff Industrial Lead, 
includes a near 90 degree turn.  This configuration makes unit train operations 
challenging and time consuming, if not virtually impossible without impeding service to 
other Lake Charles area customers. Significant track infrastructure improvements would 
need to be made to address this issue. 
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These and other critical issues lead UP to conclude that BNSF direct access to Citgo’s refinery, 
especially  for unit trains using six axle road locomotives, is not feasible now and unlikely to be 
feasible by November 20 - - BNSF’s projected start-up date. Unless and until major track 
infrastructure improvements are completed in this area and KCS provides its operational 
concurrence, UP cannot agree to BNSF’s election to serve the Citgo facility directly.  The 
addition of BNSF’s direct operations in this area would have a major impact on UP's ability to 
operate efficiently and serve the myriad of customers in Lake Charles who get rail service via 
the same track structure that BNSF would have to use for its direct service.  
 
We are willing to explore this further with you and others at BNSF. Please provide any additional 
information you might want UP to consider.  
 
Sincerely,  

 
Daniel Hartmann 
Senior Director – Interline Marketing 
Network and Industrial Development 
402 544 3169 

dphartma@up.com 

CC:  B. Maher, L. Wzorek, E. Davies, G. Sturm, O. Durkin, C. Sanford, M. White 

 



Chris Bigoness BNSF Railway Company 
Manager Merger Customer 
Access 

2500 Lou Menk Drive 
AOB 3rd Floor 

Network Strategy Fort Worth, TX  76131 
 Phone: 817-867-6697 

Fax: 817-352-7154 

Email: chris.bigoness@bnsf.com 
 

 

November 2, 2012 
 
Mr. Daniel P. Hartmann 
Senior Director Interline 
Union Pacific Railroad Company 
1400 Douglas Street, STOP 1350 
Omaha, NE  68179 
 
Re:  Change of Service to 50/50 Customer – Citgo in West Lake Charles, LA 
 
Dear Dan, 
 
BNSF has received UP’s reply of June 21, 2012 regarding BNSF’s change of service 
notification for Citgo at 4401 Highway 108, Lake Charles, LA 70601. 
 
In its reply, UP highlighted several issues related to unit train service and KCS approval that 
prevented it from agreeing to BNSF’s plan for direct service to Citgo.  For the past four 
months, BNSF has attempted to work with UP to address these alleged issues.  With respect 
to KCS, please see the attached email dated July 30, 2012. 
 
UP’s concerns regarding unit train service are not relevant at this time as BNSF will serve 
Citgo directly using four axle locomotives to move traffic in manifest quantities.  This service 
will begin on November 20, 2012 as stated in our original service notification.  BNSF will 
coordinate operations with local UP and KCS operating personnel as needed. 
 
Sincerely, 
 
 
 
 
Christopher P. Bigoness  
Manager Merger Customer Access 
BNSF Railway 
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Estes, Courtney B

From: Bailiff, Sarah W
Sent: Monday, July 30, 2012 4:00 PM
To: George Sturm
Cc: Daniel P. Hartmann; Christopher C. Dale; Larry E. Wzorek; Elisa B. Davies; Bigoness, 

Chris; Estes, Courtney B; Rankin, David T; Stephens, William M
Subject: RE: BNSF Change of Service Request for Citgo - UP Response

George, 
 
Thanks for looking into this per our conversation last week.   
 
We were not planning to respond to UP’s June 21 letter until we had a better understanding of UP’s operational concerns 
and perhaps an opportunity to address them.  The concerns we discussed last week were (1) the perceived inability to get 
much dialogue going on a priority basis with your local operating team; and (2) UP’s initial stance on the KCS issues as 
referenced in Dan Hartmann’s June 21 letter. 
 
As for the status of responses, etc., here is some of the chronology, as I understand it: 
 
July 3, 2012 - Dan Hartmann and Chris Bigoness discussed UP’s June 21, 2012 letter, as Chris wanted clarification of 
some issues.  I’m advised by Chris that Dan had suggested that rather than exchange a volley of emails and documents 
back and forth, that the operational issues might be better addressed by a designated operating contact. 
 
July 9, 2012 - Dan Hartmann forwarded contact info for Mr. Chris Dale, MTO,  and Chris Bigoness responded by email to 
Dan Hartmann on that same date, advising he had forwarded Chris’s contact info on to Marc Stephens, BNSF’s General 
Director based in Spring.   
 
July 10, 2012 - Dan Hartmann forwarded to Chris Bigoness additional contact info for Mr. Charles Schlatre, Director 
Transportation Services (presumably Mr. Hale’s superior). 
 
July 24, 2012 – Marc Stephens spoke with Mr. Schlatre, who was unprepared to discuss UP’s access issues at Lake 
Charles.  Marc requested a meeting, and Mr. Schlatre was not going to be available for another couple of weeks. 
 
Today – Marc Stephens sent another email to Mr. Schlatre requesting an on site meeting. 
 
As for the KCS issues, as I mentioned last week, the question of whether BNSF has the right to access Citgo at Lake 
Charles, over objection of KCS was resolved a long time ago.  KCS’s petition to reject BNSF’s direct access to Lake 
Charles, Westlake, and West Lake Charles (granted pursuant to the CMA Agreement, the original UP/SP Settlement 
Agreement and Decision 44) was denied by the STB back in 1996 in Decision No. 63, FD 32760.  Certainly, some 
dialogue concerning integration of our direct service along with UP and KCS may be appropriate, but ultimately we do not 
believe KCS concurrence (whether that concurrence is phrased as “operational” or otherwise) is an appropriate condition 
on our direct access as Mr. Hartmann had suggested in his June 21 letter.  Accordingly, while we will certainly have our 
local operating personnel make efforts to resolve any issues that should reasonably be addressed concerning joint 
operations into Citgo, we do not believe outright denial of direct access previously granted to BNSF would be appropriate.
 
Sarah 
817-352-2354 
 

From: George Sturm [mailto:GSTURM@up.com]  
Sent: Monday, July 30, 2012 9:58 AM 
To: Bailiff, Sarah W 
Cc: Daniel P. Hartmann; Christopher C. Dale; Larry E. Wzorek; Elisa B. Davies 
Subject: Fw: BNSF Change of Service Request for Citgo - UP Response 
 



2

Sarah, 
This is in regard to the discussion you and I had about Lake Charles. To my knowledge, UP has not 
received any written response from BNSF to Dan Hartmann's note of July 9 (below) or to his letter of 
June 21, 2012. Has BNSF contacted Mr. Dale? Please let me know. Thanks. 
 
 
From: Daniel P. Hartmann/UPC 
To: Chris.Bigoness@BNSF.com 
Cc: Larry E. Wzorek/UPC@UP, George Sturm/UPC@UP, Owen J. Durkin/UPC@UP, Chris Sanford/UPC, Christopher C. 
Dale/UPC@UP 
Date: 07/09/2012 10:45 AM 
Subject: Citgo and GT Logistics UP Operating Contact 

 
 
Chris, 
 
As we discussed, please have your local operating personnel contact the following UP Manager of 
Terminal Operations in Lake Charles, LA regarding the following items: 
 
1. BNSF's operating plan to hold unit trains on its line in the event GT Logistics, Port Arthur, TX is 
unable to receive the train. 
 
2. BNSF's questions regarding the operating challenges involved with moving unit trains to Citgo, West 
Lake Charles, LA. 
 
Mr. Christopher Dale 
Manager Terminal Operations 
Union Pacific Railroad 
Ph: (402) 501-4552 
Cell: (409) 273-6257 
 
Please let me know if you have any questions. 
 
Thank you, 
Dan H. 
 
Daniel P. Hartmann 
Sr. Director Interline Marketing 
Union Pacific Railroad | Marketing & Sales 
Ph: 402.544.3169 | Fax: 402.501.2243 
 
 
 
 
----- Forwarded by George Sturm/UPC on 07/30/2012 09:23 AM ----- 
 
From: Daniel P. Hartmann/UPC 
To: Chris.Bigoness@BNSF.com 
Cc: james.titsworth@bnsf.com, connie.wilson@bnsf.com, Brian G. Maher/UPC@UP, Larry E. Wzorek/UPC@UP, George 
Sturm/UPC@UP, Owen J. Durkin/UPC@UP, Chris Sanford/UPC, Mark White/UPC@UP 
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Date: 06/21/2012 11:06 AM 
Subject: BNSF Change of Service Request for Citgo - UP Response 

 
 
Chris, 
 
Attached please find UP's response to your letter dated May 24, 2012 concerning BNSF direct access to 
Citgo, West Lake Charles, LA. Please contact me if you have any questions. 
 
Best regards, 
 
Dan H. 
 
(See attached file: Citgo, Change in Service Request - 06212012 - Final.pdf) 
 
Daniel P. Hartmann 
Sr. Director Interline Marketing 
Union Pacific Railroad | Marketing & Sales 
Ph: 402.544.3169 | Fax: 402.501.2243 
 
** 
 
This email and any attachments may contain information that is confidential and/or privileged for the 
sole use of the intended recipient. Any use, review, disclosure, copying, distribution or reliance by 
others, and any forwarding of this email or its contents, without the express permission of the sender is 
strictly prohibited by law. If you are not the intended recipient, please contact the sender immediately, 
delete the e-mail and destroy all copies. 
** 



 

 

 
   

 

 

November 20, 2012 
 
Mr. Chris Bigoness 
Manager Network Development 
BNSF Railway 
2500 Lou Menk Drive, 3rd Floor AOB-3 
Fort Worth, TX 76131 
 
Re: Change of Service to 50/50 Joint Line Customer – Citgo, W. Lake Charles, LA 
 
Dear Chris: 
 
Union Pacific received your letter, dated November 2, 2012, regarding BNSF's request to 
change its method of service to Citgo at 4401 Highway 108, Lake Charles, LA 70601.  In your 
letter, you stated that UP’s concerns regarding direct unit train service to the facility are not 
relevant at this time as BNSF will serve Citgo directly using four axle locomotives to move traffic 
in manifest quantities. 
 
Citgo’s rail operations are governed by a tri-party Industry Track Agreement (ITA) between 
Citgo, UP and KCS.  In order to maintain fluidity for all users, BNSF must abide by the same 
volume restrictions as UP, and agreed upon by Citgo in the ITA.  Please refer to the Capacity 
Section of the ITA below for a description of those restrictions (a complete copy of the ITA is 
attached for your further reference).  Please note that the parties are currently in negotiations 
concerning increasing the maximum daily restriction from 24 cars per day to 30 cars per day. 
 

 
 
Please notify UP in advance if BNSF wishes to serve Citgo with unit train service at some future 
point so UP and BNSF can conduct detailed discussions regarding mitigating the operational 
impacts that unit train operations will create.    
 
As stated in your letter, your commitment to coordinating operations with local UP and KCS 
operating personnel is appreciated.  We will be monitoring operations in the area to ensure 
service does not deteriorate for other customers and will work with BNSF if any concerns arise. 
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Sincerely,  

 
Daniel Hartmann 
Senior Director – Interline Marketing 
Network and Industrial Development 
402 544 3169 

dphartma@up.com 

CC:  B. Maher, L. Wzorek, E. Davies, D. Hughes, G. Sturm, O. Durkin, C. Sanford, M. White 
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Estes, Courtney B

From: Estes, Courtney B
Sent: Thursday, December 11, 2014 3:25 PM
To: Estes, Courtney B
Subject: FW: BNSF Citgo Crude Operating Plan

 
 

From: George Sturm [mailto:GSTURM@up.com]  
Sent: Tuesday, December 18, 2012 4:06 PM 
To: Bredenberg, Rollin D 
Cc: Cameron A. Scott; Bailiff, Sarah W 
Subject: Re: BNSF Citgo Crude Operating Plan 
 

FYI 
 

Roger D. Lambeth---12/18/2012 03:53:00 PM---Currently, there are 47 loads spotted in the facility at Citgo 
(30 KCS and 17 UP). Thirty of these 
 
From: Roger D. Lambeth/UPC 
To: brent.thomas@bnsf.com, William.Stephens@bnsf.com 
Cc: Richard M. Castagna/UPC, Cameron A. Scott/UPC@UP, Owen J. Durkin/UPC, George Sturm/UPC@UP, Steven E. Truitt 
<STruitt@KCSouthern.com>, Christopher C. Dale/UPC, Jamal W. Chappell/UPC, "Charles Schlatre" <cnschlatrejr@up.com>, Ryan 
R. Larsen/UPC@UP, Greg D. Workman/UPC, Elisa B. Davies/UPC@UP, Larry E. Wzorek/UPC@UP 
Date: 12/18/2012 03:53 PM 
Subject: BNSF Citgo Crude Operating Plan 

 
 
 
Currently, there are 47 loads spotted in the facility at Citgo (30 KCS and 17 UP). Thirty of these are expected to 
be released and pulled by KCS - and respotted with 30 loads (KCS) on Wednesday am.  
 
BNSF will begin delivering to Citgo on Friday (12/21) morning (after KCS pulls their Wednesday spot) - - 30 
cars - - between 5am and 7am. They will then be able to come every other day to spot and pull - - based on 
Citgo having the cars unloaded and based on capacity. UP will deliver cars received as they arrive and place 
within the facility or one of the storage tracks. In the event KCS and BNSF both have a 30 car cut for Citgo, 
they will need to work out the logistics of delivery. 
 
 
UP, BN, and KCS are limited to a max delivery of 30 cars. No six axle locomotives until the curve from #825 to 
#826 can be re-engineered. 
 
UP be willing to meet with KCS and BNSF to facilitate any other operating issues or plans. 
 
 
Roger Lambeth 
UPRR 
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Supt. Livonia SU 
office 225-338-2929 
cell 713-398-0872 
 
** 
 
This email and any attachments may contain information that is confidential and/or privileged for the sole use 
of the intended recipient. Any use, review, disclosure, copying, distribution or reliance by others, and any 
forwarding of this email or its contents, without the express permission of the sender is strictly prohibited by 
law. If you are not the intended recipient, please contact the sender immediately, delete the e-mail and destroy 
all copies. 
** 
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Estes, Courtney B

From: Estes, Courtney B
Sent: Thursday, December 11, 2014 4:17 PM
To: Estes, Courtney B
Subject: FW: BNSF Access Westlake

 

From: Jim Wochner [mailto:JWochner@KCSouthern.com]  
Sent: Tuesday, December 18, 2012 4:29 PM 
To: Weicher, Richard E 
Subject: BNSF Access Westlake 
 

Rick  
 

In response to your December 14, 2012 email and your phone call, KCS does not agree that BNSF has 
the right to directly serve any shipper in the Westlake/West Lake Charles KCS/UP joint facility (“Joint 
Facility”).  The various UP/SP merger decisions allow BNSF to receive traffic in the Joint Facility via an 
interchange with either Union Pacific or KCS, but BNSF does not have the right to physically enter onto Joint 
Facility tracks and physically serve shippers in this Joint Facility.   
              

Service to Joint Facility shippers is governed, either in whole or in part, by five separate agreements 
between KCS and UP’s predecessors.  The terms of the various contracts, applicable to the Joint Facility 
agreement, require the consent of both UP and KCS to admit additional carriers. These agreements provide that 
neither UP nor KCS can sell, lease, transfer, assign, or otherwise grant an interest in or the right to use the Joint 
Facility tracks to another carrier (e.g., BNSF) without the consent of the other party to the agreements.  Thus, 
while BNSF may have believed it obtained contractual rights to operate over the tracks in the Joint Facility to 
directly serve CITGO and other shippers, UP could not grant such rights absent KCS’s consent, which KCS has 
not given.  Any attempt by UP to grant BNSF such rights without KCS’s consent is ineffective to transfer any 
rights to BNSF.   
 
            Indeed, following these long standing principles, BNSF was required to file terminal trackage rights 
applications under §11102 in order to compel KCS to allow BNSF access over small segments of KCS track in 
Beaumont and Shreveport.  This process was required even though BNSF’s access was necessary to implement 
the BNSF Settlement Agreement and notwithstanding that UP (SP) had, prior to the merger, certain contractual 
rights to operate over those small segments of KCS track.  Contrary to BNSF’s position here, UP simply (or SP) 
could not, as a matter of contract, grant BNSF access over KCS’s tracks without applying under 
§11102.  Likewise, when CSX, in the Conrail transaction, sought to obtain access over the Gateway Western’s 
tracks (a non-applicant carrier) in order to implement portions of that merger, CSX was required to file a 
terminal trackage rights application notwithstanding the fact that Conrail also had contractual rights to operate 
over the Gateway Western and such rights were being transferred to CSX.  Conrail could not simply assign or 
sell its rights to CSX absent Gateway’s consent without applying under §11102. 
 
            For BNSF to directly serve shippers in the Westlake/West Lake Charles Joint  Facility, an agreement 
with KCS and UP must be reached voluntarily or BNSF must be granted access via arbitration or an STB order 
compelling KCS to provide direct BNSF access.  KCS has not consented to BNSF serving CITGO directly.   
 

Hopefully, this issue can be resolved through negotiation rather than extended  litigation and/or 
arbitration. 
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Sincerely, 
 
 
 

This email and any attachments to it may be privileged, confidential and/or otherwise protected from disclosure. 
If you believe you have received this email in error, please contact the sender immediately and delete all copies. 
If you are not the intended recipient, you may not copy this message or disclose its contents to anyone. 
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