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BEFORE THE
SURFACE TRANSPORTATION BOARD

)
UNITED STATES ENVIRONMENTAL )

PROTECTION AGENCY - PETITION FOR ) Finance Docket No. 35803
DECLARATORY ORDER )

)

SUPPLEMENTAL COMMENTS OF THE
SOUTH COAST AIR QUALITY MANAGEMENT DISTRICT

In accordance with the Board’s Order served on February 26, 2014 in this
proceeding, the South Coast Air Quality Management District (the “District™) submits
these Supplemental Comments on the issues raised by the January 24, 2014 Petition for
Declaratory Order filed by the U.S. Environmental Protection Agency (“EPA”)
(“Petition”).

INTRODUCTION

A description of the District and its interests in this proceeding are included
in its February 14, 2014 Reply to the EPA Petition. Therein, the District also provided
evidence and legal argument demonstrating clearly that the Board should grant the
Petition, and issue a declaratory order confirming that District Rules 3501 and 3502
would not be preempted by the Interstate Commerce Commission Termination Act of
1996, 49 U.S.C. § 10101 et seq. (“ICCTA”), once they are incorporated by EPA into the
California State Implementation Plan (“SIP”’) under the Clean Air Act, 42 U.S.C. § 7401

et seq. (“CAA™).



In these Supplemental Comments, the District offers additional and updated
evidence and further details the arguments and legal authorities that support the
harmonization of Rules 3501 and 3502 with the ICCTA, and the conclusion that their
enforcement as part of the California SIP neither directly regulates railroad operations,
nor unreasonably interferes with interstate commerce. The District also explains why the
contrary positions advanced in the February 14, 2014 Replies filed by the Association of
American Railroads (“AAR Reply”), BNSF Railway Company (“BNSF Reply”), Union
Pacific Railroad Company (“UP Reply”) and Norfolk Southern Railway Company (“NS
Reply”)' are without merit, and cannot justify the Board taking the unprecedented step of
declaring that a federal environmental law — which a SIP that includes the Rules would
be — is preempted by the ICCTA.

The District reserves the right to respond further to any additional
comments or arguments that may be presented by the Railroads or other parties, on or

before the date set by the Board for the submission of Reply Comments, which currently

is April 14, 2014.

U AAR, BNSF, UP and NS sometimes are referred to herein as the “Railroads.”



PRELIMINARY MATTERS

The District respectfully reiterates its previously-stated position that EPA’s
request to the Board for advice on the harmonization of a California SIP that includes
Rules 3501 and 3502 with the ICCTA was not legally necessary. The decision whether
to approve the request of the California Air Resources Board (“CARB”) to modify the
SIP by incorporating the Rules is the responsibility and prerogative of EPA under its own
enabling statute; the ICCTA does not establish any role for the Board in that
determination.” EPA’s Petition reflects that it was filed in furtherance of its deliberations
under 42 U.S.C. § 7410(a)(2)(E)(i),3 and the District’s participation is for the purpose of
assisting the Board in responding to this advisory request, and ensuring that the public
health rights and interests of the 16 million citizens who live and/or work within the
boundaries of the South Coast Air Basin are represented in this proceeding. As a matter
of law, however, authority and responsibility for determining whether the Rules should
be enforceable parts of the California SIP rest with EPA.

A second point of clarification which should be established at the outset
concerns the legal standard that the Board should apply in considering EPA’s Petition.

Not surprisingly,* the Railroads urge that the Board evaluate Rules 3501 and 3502 as if

2 See CARB Reply at 1-2.
3 Petition, at 5.

4 As the District pointed out in its Reply (at 21, 26, 37-39) and further demonstrates in
these Supplemental Comments, the Railroads voluntarily employ idling reduction
strategies that are similar if not identical to those that are the subject of the Rules,
generally in furtherance of their own interests in improved fuel efficiency. Viewed from
a broader perspective, it seems clear that their principal motivation for opposing inclusion



they were local ordinances subject to standard state vs. federal preemption analysis under
49 U.S.C. § 10501.> While lip service is paid to the principle that federal enactments
must be harmonized,® the Railroads’ core argument appears to be that any influence on a
carrier’s idling practices constitutes interference that warrants preemption,’ and that the
Board should accept the 2007 decision of the U.S. District Court for the Central District
of California® as dispositive on the issue.” However, the court’s rulings in A4R v.
SCAQMD have no precedential impact for purposes of this proceeding.

As discussed in further detail in the District’s Reply and in Part I1, infra, the
District Court’s 2007 reasoning and preemption analysis was predicated specifically on
the finding at the time that the District’s Rules were not proposed under the CAA, which
would have required a harmonization approach to the Railroads’ claims of conflict with
the ICCTA. See AAR v. SCAQMD at *5-6. Judge Walter therefore applied the standard
test for preemption of local regulations that impact railroad activities governed by the

ICCTA (the same test that the Railroads advocate here). Id. at *7. As the Ninth Circuit’s

of the Rules in the California SIP springs not from a concern over operational
interference or a burden on commerce, but rather from a desire to avoid mandatory
emissions limitations of any kind. However, questions of preemption or the
harmonization of federal laws should not turn on the Railroads’ preferences.

3 See AAR Reply at 4, 13-14, 19; BNSF Reply at 15-17, 23.
6 E.g., AAR Reply at 25-26; BNSF Reply at 23-25.
"Eg.,AAR Reply at 14-15; BNSF Reply at 15-16; UP Reply at 16-18.

8 Ass’n of Am. R.R. v. S. Coast Air Quality Mgmt. Dist., No. CV 06-01416-JFW, 2007
WL 2439499 (C.D. Cal. Apr. 30, 2007) (“AAR v. SCAQMD™).

’ AAR Reply at 12, 14-15; BNSF Reply at 16; UP Reply at 16-17.



decision on review made clear, however, once the Rules are part of an EPA-approved
SIP, and have the force of federal law,'® a very different standard applies, one which
requires the Board “to harmonize the District’s rules with ICCTA.” Ass’n of Am. RR. v.
S. Coast Air Quality Mgmt. Dist., 622 F.3d 1094, 1098 (9th Cir. 2010) (“4ssociation of
American Railroads”). Inter alia, this involves both a presumption that the later-enacted
ICCTA should not be interpreted to limit by implication the reach of the CAA,'' and a
standard that places the District’s Rules “outside the scope of § 10501(b) preemption,
unless the [CAA is] being used to regulate rail operations or being applied in a
discriminatory manner against railroads.” Grafton & Upton R.R. Co. — Petition for
Declaratory Order, STB F.D. No. 35779 at 6 (STB served January 27, 2014)
(“Grafion”)."* As shown in the District’s Reply, the proper scope of the Board’s inquiry
into whether the CAA is being used to “regulate rail operations” is whether the Rules
intrude on matters directly regulated by the Board (e.g., railroad rates, routes,
construction, etc.), or whether they impose an unreasonable burden on railroad operations

as a matter of actual fact. See District Reply at 14-15; Grafion at 4, 6. As further

1 Safe Air for Everyone v. EPA, 488 F.3d 1088, 1091 (9th Cir. 2007).
' Nat’l Ass’n of Home Builders v. Defenders of Wildlife, 551 U.S. 644, 662 (2007).

12 The proper standard also precludes reliance on any of the District’s Court’s “factual”
findings regarding the Rules, as Judge Walter by his own admission made no effort to
harmonize the Rules with the ICCTA. As he opined before turning to a discussion of the
trial record, ‘[a]s a result of the Court’s finding that the District did not derive its
authority...from the CAA, the Court need not ‘harmonize’ or reconcile the ... ICCTA
with the mandates of the CAA.” AAR v. SCAQMD at *6.



demonstrated in these Supplemental Comments, when this standard is applied properly
the Rules are fully enforceable as part of the California SIP.

Third, the Railroads’ suggestion that inclusion of the Rules in the SIP is
simply a “pretext” to be ignored13 should be dismissed summarily. When the Board has
used the term “pretext” in evaluating a state or local agency’s reliance on environmental
law, the context has been one in which the agency was invoking federal law “to permit
local communities to hold up or defeat the railroad’s right to construct facilities....” Joint
Petition for Declaratory Order — Bos. & Me. Corp. and Town of Ayer, MA, 5 S.T.B 500,
509 (2001). In that case, the Board concluded that the Town was using environmental
statutes “as a pretext to do what Congress expressly precluded: interfere with interstate
commerce by imposing a local permitting or environmental process as a prerequisite to
the railroad’s ability to conduct its operations.” Id. Significantly, there was no SIP or
other federal action at issue there, and the record reflected reasons to doubt the Town’s
motives, chief among them the fact that the state environmental agency had found that
the new facility posed no threat to the local water supply. See id. The lesson drawn from
that portion of the Board’s decision and others like it is that where a state would be
preempted from imposing permitting or preclearance requirements (also referred to as

“prior restraints™) on a railroad’s operations, federal environmental laws may not be used

13 See BNSF Reply at 21; AAR Reply at 18. The Railroads cite to a footnote in the
District Court’s decision (44R v. SCAQMD at *6 n.6) that mistakenly stated that the
CAA was “never mentioned” during the District proceedings in which the Rules were
developed. As shown in the District’s Reply (see, e.g., Wallerstein V.S., p. 10), this is
factually incorrect.



as a “pretext for frustrating or preventing” that activity, at least where there is strong
evidence that no actual threat to the environment existed. Nevertheless, the Board
affirmed that in general, “nothing in section 10501(b) is intended to interfere with the
role of state and local agencies in implementing Federal environmental statutes, such as
the Clean Air Act....” 5 S.T.B. at 508. In stark contrast, the present case involves no
preclearance, permitting or prior restraint, and the state agency (CARB) supports the
Rules as an important component of California’s policy initiatives to achieve clean air.
The staff reports prepared in connection with the Rules’ adoption explained the
particulate matter (“PM”) and nitrogen oxide (“NOx”) emissions reductions that were
expected to result,'* and the adoptive resolution itself references the need for the Rules to
help meet state and federal ambient air quality standards," including those under the
CAA.

Finally, the Board properly must reject AAR’s and UP’s gymnastic reading

of the CAA,'® and address EPA’s Petition based on the assumption that the Rules are part

1 See District Reply, Wallerstein V.S. at 10.
15 Id., Nakamura V.S., Exh. 3 at 4.

1 See AAR Reply at 19-20; UP Reply at 14-16. Their circular and result-oriented
argument (that the acknowledged legal effect of including the Rules in the SIP should be
ignored because of the District Court’s conclusion regarding the status of the Rules
before they are part of the SIP) creates a classic “Catch-22”, and completely ignores the
Ninth Circuit’s ruling that EPA could adopt the Rules into the SIP and thereby qualify
them for a harmonizing analysis. 622 F.3d at 1098. It also is contradicted by the
representation of the Railroads’ own counsel before that court. See District Reply at 6-7.



of the California SIP."” That is the context in which EPA posed its question,'® and it is
consistent with the plain language of the CAA, which provides that a SIP shall:

[PJrovide [] necessary assurances that the State (or,
except where the Administrator deems inappropriate,
the general purpose local government or governments,
or a regional agency designated by the State or general
purpose local governments for that purpose) will have
adequate personnel, funding and authority under State
(and, as appropriate, local) law to carry out such
implementation plan (and is not prohibited by any
provision of Federal or State law from carrying out
such implementation plan or portion thereof).

42 U.S.C. § 7410(a)(2)(E) (emphasis added).

Appellate decisions construing the statutory language confirm that its focus is on the
enforceability of provisions fol/lowing their inclusion in a SIP, not before. See, e.g.,

Envtl. Def. v. EPA, 369 F.3d 193, 208-209 (2nd Cir. 2004) (Section 7410(a)(2)(E) found
satisfied even though the state agency had to complete a post-SIP rulemaking in order to
adopt the required measures); Ober v. EPA, 84 F.3d 304, 312 (9th Cir. 1996) (state law
included contingency provisions to allow changes in enforcement options). See also, Am.
Petroleum Inst. v. Jorling, 710 F.Supp. 421, 433 (N.D. N.Y. 1989). California law
currently vests the District with authority to enforce the SIP within its boundaries, as part
of its mandate to “enforce all applicable provisions of state and federal law” respecting

air emissions. See CAL. HEALTH & SAFETY CODE (“CHSC”) § 40001(a). See also,

17 See Comments of U.S. EPA, U.S. EPA- Petition for Declaratory Order, F.D. 35803
(Mar. 25, 2014) (“EPA Comments™).

'8 petition at 2 (the question posed is whether “the State would be prohibited under
ICCTA from carrying out the Rules [3501 and 3502] if they were approved into the
SIP.”).



CHSC §§ 41510-41513 and 42400, et seq. EPA has sought the Board’s advice regarding
accommodation of the Rules as part of the SIP with the provisions of the ICCTA. Logic
and the law compel an analysis that presumes the Rules have that status. See EPA
Comments at 1-2.

ARGUMENT

I Reducing Locomotive Emissions Is Essential to Public Health
and Sound Public Policy for Southern California

The CAA and the ICCTA share common ground in the promotion of public
health as a national legislative policy goal. The central purpose of the CAA is “to protect
and enhance the quality of the Nation’s air resources so as to promote the health and
welfare and the productive capacity of its population.” 42 U.S.C. § 7401(b)(1). The
National Rail Transportation Policy goals adopted in the ICCTA include as a priority the
operation of transportation facilities “without detriment to the public health and safety.”
49 U.S.C. § 10101(8). There are few regions of the country where these complementary
imperatives are brought into sharper relief than the South Coast Air Basin.

For many years, the particular needs of the California South Coast Region
for significant reductions in PM and NOx have been highlighted by EPA."” A key source
of these pollutants in the Region are idling freight locomotives, due to the high
concentration of rail freight traffic and railyard activity in the area. Diesel locomotive

emissions contain dangerous levels of carcinogenic material, as confirmed by scientific

¥ See, e.g., Control of Emissions of Air Pollution from Locomotive Engines and Marine
Compression-Ignition Engines less than 30 Liters per Cylinder; Republication, 73 Fed.
Reg. 37,096, 37,101 (June 30, 2008) (Final Rule).



studies conducted by CARB, EPA and the International Agency for Research on Cancer
(see District Reply at 8-9, Wallerstein V.S. at 9), and the South Coast Air Basin is home
to several railyards which pose particularly high health risks. Id. As the District
demonstrated in its Reply, the scientific case for a public policy initiative to further
reduce diesel locomotive emissions in Southern California is compelling. See District
Reply at 8, 23-24; Wallerstein V.S. at 4-7; Nakamura V.S. at 6-7.

Also beyond serious dispute is the fact that these adverse health impacts are
felt most acutely by some of the most vulnerable among the residents of Southern
California, including lower income citizens who lack the resources to relocate easily or
the economic and/or political power to persuade the Railroads to take additional steps to
reduce emissions voluntarily. The public policy imperatives implicated by these facts are
confirmed by EPA’s record of enforcement in other, similar circumstances. For example,
in 2010, EPA and the Department of Justice negotiated a precedent-setting settlement for
33 incidents of excessive locomotive idling in violation of the Massachusetts SIP’s
provisions. The Justice Department stated: “The settlement will provide immediate and
lasting environmental benefits to the residents of Eastern Massachusetts, particularly
those in environmental justice communities.” The EPA Regional Administrator
elaborated: “It is imperative that anti-idling laws are followed, given the proximity of
these layover facilities to densely-populated communities and environmental justice

neighborhoods. ...Diesel pollution can be very harmful, especially to sensitive

-10-



populations such as the young, elderly, and people who suffer from asthma.”*°

According to EPA, low-income and/or minority residents in environmental justice
communities are “often subject to multiple pollution sources and can be at greater risk for
cumulative health impact.”?'

As was documented in the Reply to EPA’s Petition filed by the East Yard
Communities for Environmental Justice, from the time of initial development of the
Rules by the District through the EPA’s own recent deliberative review, citizens who live
close to the Southern California railyards consistently and persistently have provided
evidence and testimony establishing both the magnitude of the emissions problem, and
the fact that it has not been abated meaningfully by the Railroads’ voluntary actions. As

mandated by the President’s 2011 Environmental Justice Memorandum of

Understanding,”” consideration of the public policy implications of EPA’s proposed

20 See Press Release, DOJ, Mass. Bay Transp. Auth. To Spend Millions to Reduce
Commuter Train Emissions in Clean Air Act Settlement (Aug. 4, 2010) available at
http://www justice.gov/opa/pr/2010/August/10-enrd-896.html (Official Notice Tab, Exh.
1).

21 U.S. EPA, Clean Air Act Settlement with the Mass. Bay Transp. Auth. (MBTA) & Mass.
Bay Commuter R.R. Co. (MBCR) for Commuter Train Idling Violations, U.S. EPA Fact
Sheet 3 (Aug. 4, 2010), http://www.epa.gov/regionl/enforcement/air/pdfs/CAA-MBTA-
MBCR-Fact-Sheet.pdf (Official Notice Tab, Exh. 2).

22 See District Reply at 9-10. See also Mem. of Understanding on Envtl. Justice and
Exec. Order 12898 available at
http://epa.gov/environmentaljustice/resources/publications/interagency/ej-mou-2011-
08.pdf (Official Notice Tab, Exh. 3); Obama Admin. Issues Envtl. Justice MOU, Ctr. for
Effective Gov’t (Aug. 16, 2011), http://www.foreffectivegov.org/node/11826 (MOU
signed Aug. 4, 2011).

11-



inclusion of the Rules in the California SIP (and the Railroads’ opposition) must take
these environmental justice impacts into account.

II.  The District Has The Authority and
Responsibility to Enforce the SIP

A. The District’s Authority Extends to
Enforcement of The Rules as Part of the SIP

The authority of the District to submit the Rules to CARB for proposed
inclusion in the California SIP, and its power under California law to enforce them as part
of the SIP, are not questions properly before the Board in this proceeding, or within the
scope of the Board’s jurisdiction under 49 U.S.C. §§ 721 or 10501.> However, both
BNSF and UP have sought to muddy the waters by arguing that because District Judge
Walter ruled that the District could not promulgate the Rules as local regulations and
issued an injunction against them, the Rules should be deemed preempted by the
ICCTA.** The Railroads are wrong on the law, and on the effect of Judge Walter’s
injunction. The District had full authority under California law to propose the Rules to
CARB, and likewise has the power under state law to enforce them as part of the SIP.

California’s air pollution control districts are responsible for promulgating
and enforcing regulations to implement and promote the achievement of state and federal

air quality standards. See CHSC § 40001. CARB expressly has confirmed that “[bJoth

2 As discussed supra, for purpose of this declaratory order proceeding it must be taken as
given that EPA has concluded both that public policy as reflected in the CAA supports
inclusion of the Rules in the SIP, and that so long as they are not preempted by the
ICCTA, they would be enforceable as part of the SIP.

24 See BNSF Reply at 20-25; UP Reply at 15-16.

12-



CARB and the districts have a role addressing railroad emissions, CARB under a specific
authorization to address these emissions, see [CHSC] § 43013(b), and the districts under
their general air pollution authority.” CARB Reply at 6-7. As the California Supreme
Court has repeatedly held, CARB’s views on the proper interpretation of the statutes that
it administers is entitled to great weight. W. Oil & Gas Ass’n v. Monterey Bay Unified
Air Pollution Control Dist., 49 C. 3d 408, 425 (1989), quoting W. Oil & Gas Ass’n. v. Air
Resources Board, 37 C. 3d 502, 520 (1984).

The “specific authorization” allowing CARB to regulate locomotives is in
CHSC § 43013(b), which directs the agency to “adopt standards and regulations” for,
inter alia, locomotive air emissions. However, that grant of authority by the California
legislature did not impliedly preempt the District’s pre-existing authority to regulate non-
vehicular sources, including locomotives, as any such preemption must be “specifically
provided” in the statute. See CHSC § 41508. See also, W. Oil & Gas Ass’'n v. Monterey
Bay, 49 C. 3d at 422 (implied preemption of air district authority can only be found in
cases of “undebatable evidence.”). Rule 3502 targets emissions, but it does not establish
“standards” for reductions. As explained in Part III, infra, regulations limiting extended
idling are not “standards” under the law. Engine Mfrs. Ass’n. v. EPA, 88 F.3d 1075,
1093-1094 (D.C. Cir. 1996). Section 43013(b) deals with a different type of regulation
than the Rules here, and the California Legislature cannot be presumed to have repealed
by implication the air districts’ authority over such in-use regulations. Manifestly, there

is no “undebatable evidence” of such an intent.

13-



The Railroads attempt to rely on CHSC § 40702, which recognizes the air
districts’ general authority but states that their regulations may not “specify the design of
equipment, type of construction, or particular method to be used in reducing the release
of air contaminants form railroad locomotives.” The District’s Rules do not specify the
design or construction of railroad equipment, or prescribe the method that railroads must
employ to reduce emissions, nor do they require that locomotives meet any particular
numerical standard. Indeed, railroads are given flexibility to comply in any manner that
is feasible; e.g., limit idling, utilize idling control technology, develop equivalency plans,
etc. See Rule 3501(d), (f); Rule 3502(c), (d). CARB agrees that CHSC § 40702 is not
violated by the District’s “in use” Rule,” which in fact mirrors the state in-use
regulations upheld by the D.C. Circuit as not preempted by CAA § 209(e) in Engine
Mfgs. Ass’n, 88 F. 3d at 1093.

The districts generally do not have authority over motor vehicles (CHSC §
40000), and their powers to regulate sources such as locomotives are limited (CHSC §
40702).%* However, the latter limitations are not overly broad, and specifically address
only the “design of equipment, type of construction, or particular method to be used” to

reduce emissions from the locomotive. See CHSC § 40702. Significantly, general

2% See CARB Reply at 7 n. 9.
26 Locomotives are not motor vehicles, because they are not devices which move property

“upon a highway,” and because they are used “upon stationary rails or tracks.” CAL.
VEH. CODE § 670.

-14-



limitations on equipment use that do not include design or component mandates do not
fall within these limits.

Also instructive on the question of the scope of the District’s authority is
the fact that in creating the District, the California Legislature granted it greater powers
and broader jurisdiction than other air districts in the state,”’ in recognition of the “critical
air pollution problems” afflicting the South Coast Basin. See CHSC § 40402(b).

CHSC § 40402(b). Pursuant to CHSC § 40440, the District was directed to “adopt and
enforce rules and regulations to achieve and maintain the state and federal ambient air
quality standards in all areas affected by emission sources” under its jurisdiction,
consistent with the Legislature’s mandate that “local governments in the South Coast Air
Basin must be delegated additional authority from the state in the control of vehicular
sources and must retain existing authority to set stringent emission standards for non-
vehicular sources.” CHSC § 40402(g). The Legislature further provided that “[t]he
south coast district board shall adopt revised and updated non-vehicular source emission
limitations for inclusion in the state’s implementation plan.” CHSC § 40443. These
particular authorities have not been granted by the California Legislature to any other air
quality management district.”® Vigilance by the District and the active promotion of

emissions reduction strategies (such as the Rules) to complement the specific authority

27 See CHSC §§ 40440-40459.

28 See Cal. Leg. Info., http.//leginfo.legislature.ca.gov/faces/codesTOCSelected.xhtml last
visited Feb. 27, 2014.

-15-



granted to CARB are squarely within the scope of the District’s powers and
responsibilities under state law.

The District Court’s April 2007 ruling in AAR v. SCAQMD included a
finding that CHSC § 40702 prevented the District from promulgating in-use locomotive
regulations. See AAR v. SCAQMD at *6. On appeal, the District demonstrated that this
finding was in error, infer alia, for the reasons summarized above. The Ninth Circuit
never reached this issue, and thus, obviously did not affirm the District Court’s
conclusion. Association of American Railroads, 622 F.3d at 1096 n. 1 (“[w]e assume
without deciding that the Rules fall within the District’s regulatory authority.”). Under
these circumstances, neither the doctrine of res judicata nor principles of collateral
estoppel preclude the District from contending — and CARB and EPA from concurring —
that the District has adequate authority under state law to propose the Rules for inclusion
in the California SIP. Martin v. Henley, 452 F. 2d 295, 300 (9th Cir. 1971); Hicks v.
Quaker Oats Co., 662 F. 2d 1158, 1168 (5th Cir. 1981). Indeed, the Railroads conceded
this point in subsequent proceedings in the District Court: “[TThe District is correct that

where an alternate ground is not decided on appeal it has no res judicata effect.. N

» See Ass’n of Am. R.R., BNSF Ry. Co. & Union Pac. R.R. Co.’s Reply to Opposition to
Motion for an Order to Show Cause why S. Coast Air Quality Mgmt. Dist. & its Emps.
Should not be Held in Civil Contempt or, in the Alt., an Order of Contempt (Doc. 232),
Ass’n of Am. R.R. v. S.Coast Air Quality Mgmt. Dist., No. CV 06-1416 —-JFW, (C.D. Cal.
filed Dec. 22, 2011).

-16-



For the same reasons, BNSF’s argument in this proceeding that the District
Court’s ruling is “legally binding” and “the law of the case™’ is simply wrong. The latter
doctrine has no application in a separate, subsequent proceeding when the trial court
ruling in question was presented to but never addressed (much less affirmed) by an
appellate court. United States v. Cote, 51 F. 3d 178, 181 (9th Cir. 1995), citing Lucky v.
Miller, 929 F. 2d 618, 621 (11th Cir. 1991). In this case, the Ninth Circuit did not
explicitly or implicitly adopt the trial court’s finding on the state law issue; to the
contrary, the Court of Appeals assumed that the trial court decided the issue incorrectly.
The District Court’s finding has no binding or precedential effect in this proceeding. See
Fairbrook Leasing Inc. v. Mesaba Aviation, Inc., 519 F. 3d 421, 428 (8th Cir. 2008) (no
implied affirmation of trial court reasoning).

Equally without merit is the argument advanced by UP that the injunction
entered by the District Court in 2007 precludes EPA from including the Rules in the SIP,
because the District supposedly “remains barred” from enforcing them. UP Reply at 15-
16. Acknowledging (as it must) that the injunction did not bar the District from

proposing to CARB that the Rules be submitted to EPA for inclusion in the SIP,*! UP

30 BNSF Reply at 20, 22.

3 Subsequent to and consistent with the Ninth Circuit’s decision in Association of
American Railroads, the District submitted its Rules to CARB. See 622 F. 3d at 1098.
UP (and BNSF) protested that this action violated the District Court’s injunction, but that
court ruled that the Railroads were judicially estopped from advancing such a claim by
virtue of their own representations to the Court of Appeals. See Order Granting
Defendants’ Motion to Vacate Order to Show Cause, (Doc. 232), Ass’n of Am. R.R. v.
S.Coast Air Quality Mgmt. Dist., No. CV 06-1416 —-JFW, (C.D. Cal. filed Feb. 24, 2012)
(EPA Petition Exh. B).
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nevertheless claims that the injunction prevents their adoption and enforcement because it
was based on the District Court’s finding that the District lacked the requisite authority
under state law. UP Reply at 15. This is incorrect as a matter of record.

The District Court’s injunction was based squarely on the conclusion that
the Rules were preempted by the ICCTA. See AAR v. SCAQMD at * 8 (“The Court
concludes that the Rules are preempted in their entirety by the ICCTA as alleged in
Plaintiffs’ First Claim for Relief. Accordingly, the Court also concludes that Plaintiffs
are entitled to a permanent injunction against enforcement of the Rules by Defendants.”).
At most, the District Court’s discussion of state law amounts to an alternative ground of
decision, which the Ninth Circuit actually presumed was incorrect. ** In upholding this
ruling, the Ninth Circuit limited its holding to a finding that the ICCTA preempted the
Rules because as of that time, they only had the “force and effect of state law,” and thus
did not qualify for the harmonization analysis applicable to federal enactments.
Association of American Railroads, 622 F.3d at 1098. However, the Ninth Circuit also
stated that “to the extent that state and local agencies promulgate EPA-approved
statewide plans under federal environmental laws...ICCTA generally does not preempt
those regulations because it is possible to harmonize ICCTA with those federally
recognized regulations.” See id. As components of the California SIP — and thus
constituting federal law as well as District Rules — Rules 3501 and 3502 can be

harmonized with the ICCTA. Once the Rules are approved into the SIP, the basis for the

32 As demonstrated herein, the Rules are authorized under state law.
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District Court’s injunction no longer will lie, and upon petition at the appropriate time,
that court should vacate it. See, e.g., Am. Petroleum Inst., 710 F. Supp. at 433. The
District Court’s injunction does not prevent EPA from adopting the Rules into the SIP.

As noted supra, the scope of the District’s authority under California law to
enforce the Rules as part of the SIP is not properly before the Board in this proceeding.
To the extent that the Railroads’ preemption position is based on the argument that the
District lacks such authority, however, that argument is without merit.

B. The District’s Proposed Rules Address
Shortcomings In the 2005 CARB MOU

The Railroads® tout steps that they have taken in recent years to reduce
locomotive emissions in Southern California — including in particular a 2005
Memorandum of Understanding (MOU) entered into with CARB — in an apparent effort
to downplay the importance of Rules 3501 and 3502 to the achievement of the goals of
the California SIP. As with the issue of the District’s legal authority to propose and
enforce the Rules as part of the SIP, the extent to which they would advance the cause of
cleaner air in Southern California and comport with the policies of the CAA are not
matters properly before the Board in this proceeding. Indeed, the District submits that
CARB’s recommendation of the Rules to EPA and the latter’s inquiry regarding their
harmonization with the ICCTA should be dispositive on those questions. The Board

should take as established that the Rules are valid under California law and otherwise

3 See AAR Reply at 1-2; BNSF Reply at 7-9; UP Reply at 11-12.
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appropriate for inclusion in the SIP.>* The realities of the Railroads’ actions under the
2005 MOU, however, also confirm the need for additional action in the South Coast
Region.

As explained in the Verified Statement of Moshen Nazemi filed with the
District’s February 14 Reply, the MOU’s requirements that “non-essential” idling by
locomotives not equipped with control devices be limited to 60 minutes, and the vague
standard of “best efforts” to limit unnecessary idling, created loopholes that have allowed
excessive and toxic PM and NOx emissions to persist. See District Reply, Nazemi V.S.
at 6-9. To the same effect were complaints and testimony submitted by residents directly
impacted by the idling of unattended locomotives, as presented in the Reply of the East
Yard Communities for Environmental Justice to EPA’s Petition. Further, before the
District Court in November-December 2006 the Railroads’ own witnesses testified that
they made no changes in their operating practices in order to comply with the MOU’s
idling provisions.”> The evidence does not support either the claim that the 2005 MOU
produced sufficient reductions in idling-related emissions, or that it led to positive (for

the environment) changes in railroad idling practices.

* See EPA Comments, at 1-2.

33 See Reporter’s Transcript on Appeal, Ass’n of American Railroads v. South Coast Air
Quality Management District, No. CV 06-01416-JFW, 2007 WL 2439499 (C.D. Cal.
Nov. 28-30, 2006) (“Trial Tr.”) at 309-10 (BNSF witness Roberts) and 637 (UP Witness
Brazytis) (Official Notice Tab, Exh. 4). BNSF’s witness Stehly also acknowledged that
the anti-idling devices called for by the MOU reduced BNSF’s switch locomotive fuel
costs by about 10%, making it likely that the carrier would have retrofitted the units even
in the absence of any MOU requirement. Id. at 52, 77 (Official Notice Tab, Exh. 4).
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Data assembled by CARB* likewise indicates that railroad assertions of
dramatic progress on idling emissions under the 2005 MOU are overstated significantly.
For example, CARB Railroad Inspection Summaries published from 2006-2010%" provide
data on idling by locomotive, by railyard. The data includes the date, the locomotive
identifier, whether the unit was idling, and if it was issued a Notice of Violation (NOV)
for idling in violation of the 2005 MOU. These inspection reports show that on average
over the five-year time period studied, at a number of railyards in California there was a
high rate of non-compliance with the 2005 MOU on a consistent basis. A total of ten
(10) railyards had an average non-compliance rate for idling limits that exceeded 15%.

Of these ten (10) railyards, six (6) are within the boundaries of the District.

36 CARB supports the District on the questions of ICCTA preemption and the

enforceability of Rules 3501 and 3502 as components of the California SIP. See CARB
Reply at 2-3, 7-12.

37 See Cal. Env’t Prot. Agency, Air Res. Bd., Railyard Inspection Summary, (2006-2010),
http://www.arb.ca.gov/railyard/ryagreement/ryagreement.htm (see reports listed under
“Railyard Inspection Reports™). See also Cal. Env’t Prot. Agency, Air Res. Bd.,
Carb/Enforcement Program 2006-2010 Inspection Data, (2010),
http://www.arb.ca.gov/railyard/ryagreement/2006_2010 Inspection_data.pdf.
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Railyards with Average Non-Compliance Rate > 15%'

Location

Non-Compliance Rate %

2006 | 2007 | 2008 | 2009 | 2010 | Average

California Railyards Outside the District

BNSF Richmond

27.1 | 50.0 | 35.6 | 183 | 0.0 26.2

UP Martinez n/a {100.0| 0.0 | 0.0 nd 333
UP Milpitas 00 | 750 | n/a | 0.0 0.0 18.8
UP Roseville 36 | 497 | 6.5 | 523 0.0 224

Railyards within SCAQMD Jurisdiction

BNSF Commerce Eastern

25.0 | 100.0 | 27.7 | 0.0 | 11.8 32.9

BNSF LAXT? nd | nd | nd | nd |100.0| 100.0
BNSF Pico Rivera 66.7 [100.0| 00 | nd | nd 55.6
BNSF San Bernardino 56 |100.0| 5.6 0.0 0.0 22.2
BNSF Watson (Wilmington) 00 | 75.0 | 0.0 | 0.0 | 7.1 16.4
UP Colton 154 | 50.0 | 0.0 | 0.0 | 28.6 | 18.8

'Non-Compliance rate percentage = [Idling Violations (NOVs)/Idling Trains] x 100. Non-Compliance
rate was calculated for each inspection and then averaged to provide annual rates. Most sites were
inspected biannually, but there were a few instances where sites were inspected three times per year.
Non-Compliance data for BNSF LAXT includes two separate inspections in 2010.

n/a = no trains were reported idling
nd = no data was reported

The foregoing table is conservative, because the non-compliance rate does

not include warnings of non-compliance or “notices to comply,” which are recorded as

part of CARB’s inspection reports but do not identify the type of violation. Only actual

idling violations are included, which effectively under-represents the frequency with

which idling emissions exceeded the 2005 MOU standards. The persistence of the

Railroads’ failure to meet voluntary limitations is clear, however, and points up need for

further action in California. The inspection report data also corroborates the testimony by

residents that the 2005 MOU has not prompted a reduction in locomotive idling

emissions sufficient to meet the Southern California clean air standards.




An in-depth report on “best practices” for railroads to improve energy
efficiency released by the U.S. Department of Transportation earlier this year counted
fuel savings from locomotive idling reductions among the principal strategies employed
by major freight and passenger railroads.”® Idling reduction measures are employed
voluntarily by the Railroads to lower costs and increase margins, and include operational
adjustments and equipment upgrades that parallel both Rule 3502°s idle limits and the
“safe harbor” offered by the Rules for the installation of anti-idling devices. See DOT
Report at 42, 50. Incentives for engineers to reduce idling (which BNSF reported as
saving 5 gallons of fuel per hour) include gift cards. Id. at 50. Obviously, the Railroads
can and do limit locomotive idling using various techniques, when they determine that it
is their economic self-interest to do so. The contradiction between this rational behavior
and their claims that the Rules will unreasonably burden interstate commerce is addressed
infra. From the perspective of the need for the Rules as a matter of air quality policy,
however, the record shows that they fill the gap between the Railroads’ economic self-

interests and the public interest in healthy air.

3 See USDOT & FRA, Best Practices and Strategies for Improving Rail Energy
Efficiency, No. DOT/FRA/ORD-14/02 12, 21-22, 34, 41-42 (Jan. 2014),
http://ntl.bts.gov/1ib/51000/51000/51097/DOT-VNTSC-FRA-13-02.pdf (“DOT Report™).
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III. The Proposed SIP Rules are Consistent With
The CAA and The Locomotive Inspection Act

A. The Clean Air Act

In their Replies to EPA’s Petition, the Railroads assert that EPA cannot
incorporate Rules 3501 and 3502 into the California SIP because they allegedly are
preempted by EPA’s own authority to regulate locomotive emissions standards under
Section 209(e) of the CAA (42 U.S.C. § 7543(e)).” As with so many other arguments
that the Railroads have thrown up in response to the Petition, the issue raised is outside
the scope of the Board’s jurisdiction in this proceeding. Since EPA has asked only
whether the SIP modification would offend the ICCTA and the Board’s declaratory order
authority is so limited, it should be assumed that there is no conflict between the Rules
and the CAA. As with those other extra-jurisdictional claims, however, the Railroads’
arguments also are without merit.

Section 213(a)(5) of the CAA (42 U.S.C. § 7547(a)(5)) vests EPA with
authority to “promulgate regulations containing standards applicable to emissions from
new locomotives and new engines used in locomotives.” Pursuant to this authority, EPA
established rules requiring the installation of idling control devices on locomotives that
were newly manufactured or remanufactured subsequent to July, 2008. See AAR Reply
at 24. Addressing the limits of its authority under CAA § 213, EPA also observed that
except for its rule requiring anti-idling devices on new locomotives, “the Clean Air Act

provisions do not appear to provide EPA with particular authority to prevent railroads

3% See AAR Reply at 7, 22-23; BNSF Reply at 13-14; UP Reply at 6-8.
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from allowing [locomotives] to idle.” Id. (citing EPA Idling Fact Sheet at 2). From this,
the Railroads leap to the conclusion that since Congress did not give power to limit
locomotive idling through regulation to EPA, it must be presumed to have intended that
states and agencies such as the District could not exercise such authority either. /d. No
authority is cited for this proposition, and the implication of the Railroads’ argument is
that the issue has not yet been addressed by a court. This is incorrect.

EPA’s authority over locomotives is set forth specifically in Section
213(a)(5) of the CAA (42 U.S.C. § 7547(a)(5)), which charges EPA to “promulgate
regulations concerning standards applicable to new locomotives and new engines used in
locomotives.” Nothing in this statute gives EPA the authority to regulate the method of
operation of locomotives, which is not a “standard,” as discussed infra. In contrast,
states retain all power to regulate air pollution sources unless it is specifically removed by
the CAA (or another statute). This is made clear by CAA Section 116 (42 U.S.C. §
7416), which provides that “except as otherwise provided in... [listed sections]...nothing
in this chapter shall preclude or deny the right of any State or political subdivision thereof
to adopt or enforce (1) any standard or limitation respecting emissions of air pollutants,
or (2) any requirement respecting control or abatement of air pollution...”.

One of the listed provisions in Section 116, supra, is CAA § 209(e)(1),
(42 U.S.C. § 7543(e)), which is the source of restrictions on state authority over
locomotives under the Clean Air Act. It provides for the preemption of any attempt by a
“State or any political subdivision thereof...to enforce any standard or other requirement

related to the control of emissions from...new nonroad engines or nonroad vehicles,”
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which include locomotives. In final rules adopted by EPA for the administration of CAA
§§ 209(e) and 213, the agency concluded that the statute does allow state and local
agencies to set limits on nonroad engine use or operation. On review, this conclusion
was affirmed by the D.C. Circuit, which held that under established precedents,
regulations limiting nonroad engine use were neither “standards” nor “other
requirements” for purposes of Section 209(e). Engine Mfrs. Ass’n., 88 F.3d at 1093-
1094. See also, Motor & Equip. Mfrs. Ass’n Inc. v. EPA, 627 F. 2d 1095, 112-13 (D. C.
Cir. 1979) (in-use regulations are not “standards” under the CAA). The court noted that
valid local regulations might include “programs to control extended idling,” which are
“expressly intended to control emissions.” ** The AAR suggests that the portion of the
D.C. Circuit’s opinion in Engine Mfrs. Ass 'n. that addresses CAA §209(e) can be ignored
as dicta,"" but that characterization cannot be squared with the plain text of the decision,
which rejected the challenge to EPA’s determination that state and local governments can
adopt in-use regulations. The Court of Appeals’ decision expressly relied on EPA’s

approved construction of §209(e) to dispose of the petitions for review:

40 Engine Mfrs. Ass’n. 88 F.3d at 1094. To the extent that the U.S. Supreme Court
subsequently opined on the issue of “standards” under the preemption provisions of CAA
§ 209, it has limited them to requirements applicable to the “emission characteristics of a
vehicle or engine. To meet them the vehicle or engine must not emit more than a certain
amount of a given pollutant, must be equipped with a certain type of pollution-control
device, or must have some other design feature related to the control of emissions.”
Engine Mfrs. Ass’n. v. S. Coast Air Quality Mgt. Dist., 541 U.S. 246, 253 (2004). The
District Rules being considered by EPA do not require any design feature; they merely
limit idling of unattended or delayed locomotives.

‘l AAR Reply at 22, n. 15.
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The preemptive language of § 209(e) is broad, but it
does not speak directly to the question [of State in-use
regulation] at hand. ... We therefore defer to the
EPA’s interpretation under Chevron. Accordingly, we
grant the EMA petitions insofar as they challenge the
limitation of the implied § 209(e)(2) preemption to
new nonroad sources, and otherwise deny them.

Id. at 1094.

Under the CAA, emission regulations with respect to mobile sources are
divided into two separate but complementary programs. For locomotives and other non-
road sources, EPA sets “standards;” that is, rules regarding the emissions characteristics
of the engine itself, mandatory pollution control devices, or design specifications. See 42
U.S.C. § 7547.** States generally are preempted from setting such standards, but as
shown above, they are permitted to establish regulations limiting idling. The fact that the
CAA did not give EPA the authority to impose idling limits on existing engines does not
mean that Congress stripped the states of their pre-existing authority to regulate idling.
In the instant case, the District Rules proposed by CARB to EPA are an exercise of state
and local agencies’ reserved authority under the CAA, as construed by EPA and upheld

by the courts.

%2 Additionally, except for new locomotives, EPA may authorize California to adopt
“standards” for motor vehicles or nonroad engines upon making specific findings. 42
U.S.C. §§ 7543(b), 7543(e)(2)(A). This is generally referred to as the “waiver”
provision, because under these sections EPA “waives” its preemptive authority. The
Railroads all note that no such waiver was sought by CARB or the District with respect to
the Rules. AAR Reply at 22; UP Reply at 7; BNSF Reply at 13 n. 4. However, their
observations are irrelevant, because no waiver is required for regulations related to use,
such as idling limits, as they are not “standards” or “other requirements” under CAA §
209(e). Engine Mfrs. Ass’n., 88 F.3d at 1093-1094.
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B. The Locomotive Inspection Act

UP’s Reply includes an argument that the Rules are preempted by the
Locomotive Inspection Act (“LIA”),* yet another statutory assertion that is beyond the
scope of this proceeding. UP Reply at 5-6. Purporting to interpret the Supreme Court’s
2012 decision in Kurns v. R.R. Friction Prods. Corp.,44 UP claims that LIA preemption
now extends to any standard or agency action that “relates to the ‘subject of locomotive
equipment.””* UP has misconstrued Kurns, which has no application to Rules 3501 and
3502.

More than twenty (20) years ago, the Ninth Circuit held that the LIA
regulates “the ‘design, the construction and the material’ of every part of the locomotive,
but does not mention the use of locomotive parts.” S. Pac. Transp. Co. v. Pub. Util.
Comm., 9 F.3d 807, 811 (9th Cir. 1993) (emphasis in original). Accordingly, the court
held that the LIA did not preempt an Oregon statute allowing the state Public Utilities
Commission to regulate the use of train whistles (including air horns and other audible
warning devices). Id., 9 F.3d at 809 n. 3. Relying on the Supreme Court’s 1926 decision
in Napier v. Atl. Coast Line R.R. Co.,”® the Ninth Circuit explained that “[b]ecause the

Oregon law neither limits nor expands the type of equipment with which locomotives are

¥ 49U.S.C. § 20701 et seq.

“ Kurns v. RR. Friction Prods. Corp., 132 S. Ct. 1261 (2012). See also BNSF Reply at
18 (quoting and citing Kurns, 132 S. Ct. 1267-68).

* See UP Reply at 6.
% Napier v. Atl. Coast Line R.R. Co., 272 U.S. 605, 611 (1926).
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required to be equipped, it neither interferes with the goals of the [LIA] nor substantially
interferes with its operation.” S. Pac. Transp. Co., 9 F.3d at 811.

In Kurns, the Supreme Court reaffirmed and applied Napier, but did not
even mention — much less overrule®” — the distinction drawn clearly in S. Pac. Transp.
Co. between state regulations respecting the “design, the construction, and the material”
of locomotives, which the LIA preempts, and rules concerning the use of locomotives,
which the Ninth Circuit held are outside its scope. The reason is readily apparent when
the actual subject matter of Kurns is considered. At issue there were common law tort
claims for defective locomotive designs, and a “failure to warn” of a dangerous
condition, which also presupposes a defective design. See 132 S. Ct. at 1268. The claims
related directly to the “design, the construction, and the material” of the locomotives,48
and thus fell under the preemptive rubric of the LIA. See id. Rules 3501 and 3502, in
contrast, relate solely to use; the LIA is not implicated.*

A proper reading of Kurns also dispenses with the Railroads’ attack on their
own straw man: the suggestion that the Rules actually compel the installation of anti-
idling devices on their locomotives (which they then assert is preempted by various

statutes).>® In fact, the Rules do no such thing.

*7 The Supreme Court “does not normally overturn, or so dramatically limit earlier
authority, sub silentio.” Shalala v. 1ll. Council on Long Term Care, 529 U.S. 1, 18
(1996).

“® Napier, 272 U.S. at 611.
¥ 8. Pac. Transp. Co., 9 F.3d at 811.

0 See, e.g., AAR Reply at 9; UP Reply at 2.
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The Board is quite familiar with the very real and substantive distinction
between a mandate to perform an act or alter equipment, on the one hand, and a “safe
harbor” that offers immunity from application of an alternative use or performance
standard, on the other. The Board’s own recent decision addressing BNSF’s (and UP’s)
general tariff rules regarding control of fugitive coal dust is a case in point.”' EPA
likewise has distinguished between requirements for anti-idling devices, which are
preempted unless a waiver is obtained from EPA, and limitations on engine idling, such
as requiring a shutdown of an engine after a defined time period, which are not
preempted. For example, in acting recently on CARB’s truck rules, EPA stated: “EPA
agrees with [CARB’s] analysis and does not believe that in-use controls, such as idling

limits, are preempted by Section 209(a).”*?

Idling limits for locomotives are no different,
where they do not dictate how a manufacturer must design new engines.

In Kurns, the petitioners sought to argue that because their claim for
“failure to warn” was not formally directed at the design of the locomotives per se, LIA
preemption could be avoided. See 132 S. Ct. at 1267-68. However, the Court found that
as a practical matter, the only way for the manufacturer to avoid liability was to change

the design to remedy the “defect” that allegedly had required a warning. 132 S. Ct. at

1268 n. 4. In the instant case, compliance with the Rules can be achieved easily without

>! Reasonableness of BNSF Ry. Co. Coal Dust Mitigation Tariff Provisions, STB F.D.
No. 35557 (STB served December 17, 2013).

>2 Cal. State Motor Vehicle and Nonroad Engine Pollution Control Standards; Truck

Idling Requirements, 77 Fed. Reg. 9,239, 9,245 (February 16, 2012) (Notice of Decision)
(emphasis added).
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making any changes to the locomotives’ design: all that is required is a limitation on
unattended use. More analogous here is the Supreme Court’s disposition of Ray v.
Atlantic Richfield Co.,” in which the Court made clear that where a state had in place a
valid tug escort requirement — which did not affect ship design — it could offer the ship
owner an option of using double-hulled ships and avoiding the escort rule without
triggering the Ports & Waterways Safety Act’s preemption of ship design requirements.
The Court explained: “Given the validity of a general rule prescribing tug escorts for all
tankers, [the State of] Washington is also privileged, insofar as the Supremacy Clause is
concerned, to waive the rule for tankers having specified design characteristics.” 435
U.S. at 173.

Rule 3502 operates in the same way. Its basic requirement is a 30-minute
idling limit applicable in certain circumstances, which is not preempted by the Clean Air
Act. Engine Mfrs. Ass’n., 88 F.3d at 1094. The Rule therefore may exempt from its
idling limits a locomotive that meets specified requirements (e.g. having an
anti-idling device). The fact that both provisions are intended to reduce air pollution does
not change this result; in Ray, both provisions were intended to enhance safety and
prevent marine pollution due to spills. See 435 U.S. at 169, 171.

Finally, in discussing preemption under the CAA, EPA has noted that

because of the Class I railroads’ market power over locomotive sales, manufacturers must

3 Ray v. Atl. Richfield Co., 435 U.S. 151 (1978).
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be very responsive to changes in design requested by the carriers.”® For that reason, EPA
decided that state regulation would be preempted if it “would be expected to affect how a
manufacturer designs a new locomotive or new locomotive engine....”>> However, in
this case the Rules could not have any effect on how a manufacturer designs its
locomotives. By the time the Rules were proposed in 2006, all new line-haul
locomotives already were being built with anti-idling devices. See District Reply,
Nazemi V.S., Exh. 4 at 2. The Rules cannot be the motivation for the Railroads’ efforts
to retrofit switch locomotives with anti-idling devices either, because the Railroads
already agreed in the 2005 MOU to have more than 99% of their in-state (California)
locomotives retrofitted by 2008. Id. It is clear from the record that the Railroads’ claims
that the Rules force the installation of anti-idling devices (and therefore are preempted)

have no basis in fact.

IV. The Proposed SIP Rules are Not Preempted by the ICCTA

As established in the District’s Reply and summarized earlier in these
Supplemental Comments, the proper legal standard for evaluating Rules 3501 and 3502
as part of the California SIP is whether they can be enforced in harmony with the ICCTA,

not whether as “local rules” impacting railroads, they should be preempted under 49

>* Emission Standards for Locomotives and Locomotive Engines, 62 Fed. Reg. 6,366,
6,397 col. 1(Feb. 11, 1997).

55 Id. See also, Emission Standards for Locomotives and Locomotive Engines, 63 Fed.
Reg. 18,978, 18,994 (Apr. 16,1998).
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U.S.C. § 10501.% The Railroads argue that inclusion of the Rules in the SIP should make
no difference in terms of the legal analysis,”’ and they assert as guiding precedents
previous Board decisions addressing state and local regulations affecting railroads from
the perspective of standard preemption theory.”® The Railroads are wrong.

The Ninth Circuit’s decision in Association of American Railroads makes
clear that once the Rules are considered as part of the SIP, they are federal enactments
that qualify for a harmonization analysis, as distinguished from local regulations that are
not entitled to such deference. See 622 F.3d at 1098. The distinction was acknowledged
by the District Court as well; after finding (incorrectly) that only CARB could act on
locomotive idling rules under the CAA, the court opined that “[a]s a result...the Court
need not ‘harmonize’ or reconcile the preemptive effect of the ICCTA with the mandates
of the CAA.” AAR v. SCAQMD at *6. The Board likewise has affirmed that state or
local actions under the auspices of federal environmental laws carry a stronger
presumption of consistency with the ICCTA, and that railroad efforts to avoid

enforcement based on the ICCTA are subject to a stricter standard:

36 See District Reply at 13-19; pp. 3-5, supra.
37 See AAR Reply at 12, 18: UP Reply at 3, 14; BNSF Reply at 16.

38 See, e.g., BNSF Reply at 16-17, 23; AAR Reply at 14, n. 7.
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[T]he Board has concluded that nothing in section
10501(b) is intended to interfere with the role of state
and local agencies in implementing Federal
environmental statutes such as the Clean Air Act, the
Clean Water Act, and the Safe Drinking Water Act,
unless the regulation is being applied in such a manner
as to unduly restrict the railroad from conducting its
operations or unreasonably burden interstate
commerce.

Friends of the Aquifer, STB F.D. No. 33966 (STB served August 15, 2001) at 5-6. See
also, Cities of Auburn and Kent, WA — Petition for Declaratory Order — Burlington N.
R.R. Co. — Stampede Pass Line, 2 S.T.B. 330, 337 (1997) (“Rather than relegating state
and locél agencies to the periphery in implementing Federal law, the statutory scheme
gives individual states the responsibility of developing and enforcing air quality
programs...within their borders.”).

Rules 3501 and 3502 neither directly regulate rail operations, nor
discriminate against railroads vis-a-vis other emitters of PM and NOx. As such, they can

be enforced in harmony with the ICCTA as part of the California SIP. See Grafton at 6.%

% See also United States v. St. Mary’s Railway West, LLC, 2013 WL 6798560*3 (S.D.
Ga. 2013) (Section 10501(b) “displaces only those laws that have the effect of managing
or governing rail transportation, while permitting the continued application of laws
having a more remote or incidental effect on rail transportation.”) (Internal quotation
marks omitted).
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A. Rules 3501 and 3502 Do Not Directly
Regulate Railroad Transportation

As the District established in its Reply, when the ICCTA must be
accommodated with another federal statute, there is a strong presumption that both are to
be given effect.’ Application of that rule here requires that the Board limit its inquiry to
whether Rules 3501 and 3502 intrude on matters “that are directly regulated by the Board
(e.g., rail carrier rates, services, construction, and abandonment).” See Grafton at 4
(emphasis added). See also, District Reply at 13-19 (and authorities cited therein); Cities
of Auburn and Kent, WA, 2 S.T.B. at 338-39. The Rules do not purport to control the
Railroads’ rates or routing decisions, require pre-approval of new construction or
abandonments, or direct the provision of transportation service itself. As part of the
California SIP, the Rules’ principal focus and effect is enforcement of a core purpose of
the CAA: reducing dangerous air emissions within a NAAQS non-attainment area. That
this may have some impact on the Railroads’ locomotive idling preferences under certain
circumstances “is in no way a direct regulation on [the Railroads’] activities.” United
States v. St. Mary’s Railway West, LLC, at *4.°" As the courts have confirmed, if a rule
implements a core provision of one federal statute while only marginally impacting

another, full effect must be given to the core purpose of the first statute. N.Y.

50 See, e. g., Nat’l. Ass’n. of Home Builders, 551 U.S. at 662; Massachusetts v. EPA, 549
U.S. 497, 532 (2007).

81 See also, Engine Mfrs. Ass’n, 88 F.3d at 1094 (in-use regulation of vehicle idling by

states was not precluded by the statutory delegation of authority to set emissions
standards and requirements to EPA).
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Susquehanna & W. Ry. Corp. v. Jackson, 500 F.3d 238, 252 (3rd Cir. 2007). See also,
Tyrell v. Norfolk S. Ry. Co., 248 F.3d 517, 522-23 (6th Cir. 2001).

Ignoring the Ninth Circuit’s clarification of the applicable law regarding the
Rules, the Railroads argue that portions of a report issued by CARB in 2005 should be
probative on the question whether the Rules as proposed for inclusion in the SIP in 2014
should be found preempted. See UP Reply at 12, 19-20. There is no merit to this
position. In 2005, CARB was addressing a proposed rule different from those proposed
by EPA for inclusion in the SIP in 2014, so even in the absence of intervening authority,
the Railroads’ reference misses the mark.®? However, the clearest rebuttal to the
Railroads’ point is CARB’s own Reply to the EPA Petition in this proceeding, which
fully supports the District and — relying on Association of American Railroads® — argues

that the Rules should be harmonized with the ICCTA and upheld:

%2 The report, a copy of which appears as Exhibit 15 to BNSF’s Reply, addressed the
question whether CARB could or should attempt to promulgate the provisions of the
2005 MOU in the form of binding regulations. Inter alia, those provisions included
mandates for the installation of idling control devices, and mandatory health risk
assessments at railroad yards that could trigger specific mitigation measures (BNSF
Reply Exh. 15 at 1-2), neither of which are elements of Rule 3501 or Rule 3502.

63 CARB Reply at 9 (citing Association of American Railroads, 622 F.3d at 1098 (“Now
that South Coast has followed the Court’s directions and submitted its plans for approval,
the matter should be settled against preemption.”)).



Neither the STB nor any federal court has ever held a
federal environmental action to be preempted by the
ICCTA. Instead, the STB has made clear that the
railroads continue to be responsible for compliance
with environmental laws, including regulatory
measures required for state implementation plans
under the Clean Air Act. This interpretation
harmonizes the mandates of the two federal statutes,
ensuring that states and local jurisdictions can protect
the health of their citizens while the STB continues its
important work. The STB should maintain this long-
standing approach in this matter. South Coast’s two
locomotive idling rules were developed to meet its
Clean Air Act obligations and, if approved by EPA,
will become federal law. As such, they fall squarely
within the STB’s long-standing precedent, and would
not be preempted if approved.

CARB Reply at 1-2.

The Railroads’ position in this proceeding appears to be that any rule that
has a perceived impact on their operational preferences should be preempted, even if that
rule implements federal law and mirrors actions that the Railroads themselves will take
voluntarily when their own interests are served. The law is otherwise, especially when
the federal law in question is the CAA or other environmental statute. Association of
American Railroads, 622 F.3d at 1098; Bos. & Me. Corp., 5 S.T.B. at 508. The Rules at
issue here are “attenuated and peripheral” to the direct regulatory purposes of the
ICCTA,* while they serve core goals of the CAA. Therefore, they cannot be deemed
preempted. See New England Transrail, LLC — Constr., Acquisition and Operation

Exemption — In Wilmington and Woburn, MA, 2007 STB Lexis 391, at *19 (June 29,

% Merrill Lynch v. Ware, 414 U.S. 117, 131-36 (1973).
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2007) (“[w]here there are overlapping Federal Statutes, they are to be harmonized, with
each statute given effect to the extent possible™).

B. Rules 3501and 3502 Do Not Unreasonably
Interfere With Interstate Commerce or
Unreasonably Burden Railroad Operations

As the District’s witnesses Nakamura and Reistrup established previously,
compliance with the reporting requirements in Rule 3501 will have only a minimal
impact on railroad crew procedures, and imposes no burden whatsoever on interstate
commerce.” The limited information required to be reported®® already is collected and
stored automatically by on-board locomotive event recorders, and the Rule allows
considerable flexibility in terms of who actually records and reports the information, and
when the task must be performed.”’ As noted by Witness Reistrup, the reporting process
described in Rule 3501 is less rigorous than both the Railroads’ own internal
recordkeeping, and the requirements imposed by FRA regulations. District Reply,
Reistrup V.S., p. 3, 7-8.

District witnesses Thomas E. Johnson, P.E. and Richard C. Beall, whose
joint Verified Statement is submitted with these Supplemental Comments, together have

more than 70 years of experience with the design and operation of railroad locomotives,

65 See District Reply, Nakamura V.S, p. 8-11, Reistrup V.S., p. 5-8.

% The reporting Rule was developed with input from the Railroads, and the scope of the
information to be required was pared down during the development process, specifically
in response to concerns expressed by the Railroads’ representatives. District Reply,
Nakamura V.S., p. 10.

1d., p. 11-12.
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including Automatic Engine Start/Stop (“AESS”) equipment which is now in service on
more than 95% of the locomotives used in the South Coast Air Basin.®® Expanding upon
Mr. Reistrup’s prior testimony, Messrs. Johnson and Beall explain in detail the steps that
the Railroads’ crews would take to comply with Rule 3502, under a variety of locomotive
configuration scenarios. Confirming Mr. Reistrup’s earlier opinion,® they also
demonstrate how compliance would not be unduly burdensome either to the Railroads’

operations or interstate commerce.

In a nutshell, Messrs. Johnson and Beall show that with reasonable crew
management practices, a train which is held unattended under circumstances where Rule
3502 would apply should be ready for subsequent movement after compliance with the
Rule at the same time as it would have been had it been left idling. Johnson/Beall V.S.,
p-5-8. For the vast majority of locomotives that are AESS-equipped, the stop/start
sequences involved in compliance would take only minutes to execute,’” and for the units
that are not so equipped, time needed for the necessary steps should be built into the
crew’s pre-departure orders.”" For the relatively few trains in a distributed power

configuration that might be held unattended in a yard for more than 30 minutes,’” Messrs.

68 Johnson/Beall V.S., p. 7.

% District Reply, Reistrup V.S., p. 8-12.
7 Johnson/Beall V.S., p. 9-13.

Id., p. 4-6.

21d,p.15.
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Johnson and Beall explain how hostlers and other available yard personnel would prevent
or drastically minimize any delays.” Indeed, the experts show that if a train subject to
Rule 3502 is delayed in departing a yard or reaching its next scheduled station, the cause
most likely would be whatever prompted the carrier to hold the train unattended in the
first place, not the carriers’ compliance with Rule 3502.”* Like its reporting counterpart,
Rule 3502 does not impose an undue burden on railroad operations, and compliance with
its limited restrictions will not interfere with interstate commerce.

The Railroads” reference a September 27, 2013 letter signed by FRA
Administrator Joseph Szabo and addressed to EPA as supposed evidence of FRA “safety
concerns” over Rule 3502, which the Railroads imply were raised sua sponte by FRA and
claim are entitled to “substantial weight” in this proceeding.”® However, a review of the
letter makes clear that FRA essentially was passing on points raised by 44R, after that
organization had “reached out” to FRA and provided various unidentified materials. It is
not an objective assessment made after careful agency consideration of the views of all
interested parties. It also reflects an incomplete understanding of how the Rules operate,
and the manner in which they were developed. This information subsequently was

provided by the District to EPA, in a letter dated November 14, 2013 and accompanying

B Id., p. 16.
" Id., p.20-21.

> AAR Reply at 27; UP Reply at 10; BNSF Reply at 14. A copy of the letter appears as
Exhibit 14 to BNSF’s Reply.

6 AAR Reply at 27.
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Report by Mr. Colon Fulk, an expert with more than 33 years’ experience in locomotive
operations.”’

Mr. Fulk explained that contrary to the AAR “concern” advanced by FRA,
any differences between the way EPA regulations define “unattended equipment” and the
definition of “unattended” used in Rule 3502 would not cause confusion. The latter had
been discussed with the Railroads during the development of Rule 3502, and previously
was clarified by District staff.”® Mr. Fulk further explained that the engine shutdown
required by the Rule would have no effect on the train’s subsequent operation unless the
shutdown exceeded four (4) hours, in which case an air brake test would be required.
The District pointed out that the Railroads have never presented evidence of occasions
where a locomotive legitimately would be off-air for more than four (4) hours.” Mr.
Fulk also explained that restarting a locomotive’s engine consumes only a few minutes’
time, and he described how the Railroads’ own procedures and experience mitigated any
risk associate with the manual setting and resetting of train brakes. To the extent that
there is any risk at all in this regard, it is due to the train being left unattended, not to its
engine being shut down.

That measures to curtail idling of unattended locomotives as required by

Rule 3502 do not pose an unreasonable burden on railroad operations is further

77 These responsive materials were included in the attachments to EPA’s Petition, and for
convenience are reproduced in Official Notice Tab, Exhs. 5 & 6.

78 See District Reply, Nakamura V.S. at 19.

7 It is noteworthy that even in such an event, the engine could be restarted in order to
recharge the brakes, and the idling limit no longer would apply.
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confirmed by the recent DOT Report referenced supra, the Railroads’ own internal
procedures, and their voluntary compliance with the 2005 CARB MOU. The ease of
compliance with the reporting requirements of Rule 3501, in turn, was established
through testimony submitted on the Railroads’ behalf before the District Court in 2006.
The 2014 DOT Report contains numerous, approving references to
measufes undertaken voluntarily by U.S. freight railroads (including BNSF, UP and NS)
to increase fuel efficiency by reducing the incidence and duration of locomotive idling.
These include the installation of start-stop and idle control devices;* special training for
engineers;®' and adjustments to operating practices.*” AAR also listed these actions in its
own white paper as examples of “the most effective strategies” to improve railroad fuel
efficiency.® It is reasonable to assume that the Railroads would not implement these
strategies — which are mirrored by Rule 3502°s idle limits and safe harbor — if the
expected benefits in fuel cost savings did not outweigh (most likely substantially) any
potential inconvenience to railroad operations. The Railroads’ “sky is falling” claims
regarding the alleged effects of Rule 3502 on those operations are belied by their own

internal practices.®*

% DOT Report at 12, 23, 34, 42, 62.
81 1d. at 12, 34, 50.

82 Jd. at 23, 50.

8 Id. at 34.

8 See District Reply, Reistrup V.S. at 3-4, 8-11.
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Likewise, the Railroads’ complaints that the safe harbor offered by the
Rules if anti-idling devices are in place and set to shut down engines after 15 minutes is
unduly burdensome,® is contradicted by their own voluntary undertakings with CARB.
Before the Rules initially were adopted by the District, the Railroads had agreed with
CARB in the 2005 MOU to set all automatic idling devices that already were, or in the
future would be, installed in locomotives servicing California to a 15-minute limit.*
Thus, while the Railroads now complain that the Rules’ safe harbor for locomotives with
idling devices set at 15 minutes conflicts with EPA’s rule that devices on new or
remanufactured units must be set at 30 minutes, they already had agreed to the 15 minute
limit before either the EPA rule or Rules 3501 and 3502 were adopted. Established
Board precedent makes clear that the Railroads’ agreement to comply with that standard
is an admission that it would not interfere with interstate commerce or unduly burden
railroad operations. See Twp. of Woodbridge, N.J. v. Consolidated Rail Corp., Inc., 5
S.T.B. 336, 340 (2000).

Finally, in 2006 BNSF and UP’s own witnesses before the District Court
acknowledged that the information gathering and reporting requirements of Rule 3501
impose no real burdens on their operations. UP’s witness Joel Ritter testified that all

information required to be gathered regarding idling events either already was recorded

%5 See AAR Reply at 8-9; BNSF Reply at 10-11, 14; UP Reply at 13.

% District Reply, Nazemi V.S., Exh. 4, Sec. C(1)(b). See also Trial Tr. at 78, 79 (Official
Notice Tab, Exh. 4), where BNSF’s trial witness Stehly confirmed that under MOU
locomotives were to be installed with anti-idling devices set at 15 minutes.
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or could be downloaded from locomotive event recorders.®” He further testified that as of
2006, about 90% of UP’s locomotives were equipped with recorders, a fact confirmed in
this proceeding by the District’s witness Reistrup.®® UP’s witness Douglas Wills further
acknowledged that existing crew forms easily could be revised to report the information
required by Rule 3501.%° He also made that admission in 2006; since that time, the
Railroads have had ample opportunity to implement those uncomplicated revisions.

C. Inclusion of the Rules In The SIP Will Not Lead
to a “Patchwork” of Local Regulations

The Railroads contend that if Rules 3501 and 3502 are part of the
California SIP, it will “open the floodgates” of local regulations, and start the Railroads
down a “slippery slope” that could result in a “balkanization of the national rail
network.”® They argue that “there will be no end to the variety of requirements” and
that these localized regulations will “impose undue burdens on the railroads.” ! See UP
Reply at 4; see generally BNSF Reply at 2-4. These claims are completely overblown.

In analogous circumstances, the Supreme Court has rejected Commerce
Clause challenges based on naked claims regarding the possibility of differing state

requirements: “While appellant argues that other local governments might impose

8 Trial Tr. at 601 (Official Notice Tab, Exh. 4).
8 See id ; District Reply, Reistrup V.S., p. 5-6.
% Trial Tr. at 362 (Official Notice Tab, Exh. 4).

%O BNSF Reply at 18; NS Reply at 5-8; UP Reply at 4. See also, AAR Reply at 16.

1 UP Reply at 4; BNSF Reply at 2.
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differing requirements as to air pollution, it has pointed to none.... We conclude that no
impermissible burden on commerce has been shown.” Huron Portland Cement Co. v.
City of Detroit, 362 U.S. 440, 448 (1960). See also, Pacific Merchant Shipping Ass’'n v.
Goldstene, 639 F.3d 1154, 1181 (9™ Cir. 2011). Courts have applied the same principle
in statutory preemption analyses. Speculation about possible future rules does not
constitute proof of interference required for a finding of preemption. Fuller v. Norton, 86
F.3d 1016, 1026-27 (10" Cir. 1996) (“We are unwilling to preempt...based on
speculation....”).

For any proposed rules to be included within a state’s SIP, they first must
survive the rulemaking and approval process at the state level, and then be reviewed and
accepted by EPA. State procedures (such as those followed by CARB and by the District
under CHSC §§ 40725-40728, 40440.5 and 40440.7) afford interested parties ample
public notice, opportunity to comment, and — as the Railroads did with Rules 3501 and
3502 — shape the regulations in response to their concerns. While other states obviously
are not subject to the CHSC, most have comparable regimes, and at a minimum, EPA’s
regulations impose notice-and-comment requirements for any state’s SIP submittal.

40 C.F.R. Part 51.102. EPA then must evaluate and propose action on SIP submittals, in
a process that affords additional opportunity for public input (as occurred in the case of
Rules 3501 and 3502). If the rules at issue impact railroads in some fashion, in
harmonizing any future SIP rule EPA also will weigh the benefits with any potential
burden on those railroads, including whether it imposes disparate or conflicting

requirements. Thus, for example, an idling limit such as Rule 3502, which is essential to



promoting cleaner air in the NAAQS non-compliant and congested South Coast Air
Basin, may not be found to outweigh any associated effects in another region that is not
afflicted with those conditions.

Even if other states were to follow the lead of California and propose the
adoption of locomotive idling limits as part of their SIPs, it is likely that those rules will
be similar, not “patchwork” or “balkanized”. For example, Massachusetts has intervened
in this proceeding to protect its interest in enforcing the idling limits in its own approved
SIP. See 310 CMR 7.11(1). The Massachusetts rule is similar to Rule 3502, as it limits
idling to 30 minutes in specified circumstances. Any other state considering such a rule
would have a strong incentive to adopt the same standard as the District has promulgated,
so as to ensure that the state’s new rules also would be accepted by EPA.

Finally, assuming arguendo that EPA ultimately did approve different state
idling limits; they still would not “impose severe operating burdens” because the
Railroads already have systems in place to comply with local rules and regulations.92
Currently, the Railroads contend regularly with local rules governing speed limits, time in
front of gates, horn blowing, and idling.”® In order to provide crews with the information

necessary to comply with local requirements for a given area, the Railroads publish

%2 See Trial Tr. at 692-94 (testimony of Colon Fulk) (Official Notice Tab, Exh. 4); see
generally id. at 234. As the D.C. Circuit has noted, regulations that apply to the use of
equipment, as opposed to its design, “are inherently local in character, in that their
appropriateness depends on local conditions.” Engine Mfrs. Ass’n., 88 F. 3d at 1094, n.
8.

% Trial Tr. at 692-94 (Fulk) (Official Notice Tab, Exh. 4); id. at 105-06 (Stehly).
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timetables that serve as reference guides for specific regions, which every conductor is
required to carry while on duty.”* The Railroads can and regularly do comply with these
location-specific requirements.”” There is no reason to expect that the task of complying
with Rules 3501 and 3502 will be any different or impose any more of a burden on the
Railroads.”® And as recognized by the Ninth Circuit, use regulations do not pose the risk
that railroads may have to “remove or add equipment as they travel from state to state.”

S. Pac. Transp. Co., 9 F.3d at 811.

D. The Rules Are Not Discriminatory
Against the Railroads

A fair consideration of the record confirms that as emissions regulations
under the California SIP, Rules 3501 and 3502 would not be discriminatory against
railroads.”” The fact that these particular provisions apply only to an activity (the idling

of locomotives) conducted by railroads properly cannot be the determining factor,”®

%4 See id. at 693.
% See id. at 692-94.

% It bears repeating that the Railroads already are motivated to reduce idling to save on
fuel costs, so adhering to the Rules actually will provide an economic benefit. See Trial
Tr. at 322 (Douglas Wills of UP agrees with statement that UP “wants to conserve fuel by
curbing<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>