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Before the
SURFACE TRANSPORTATION BOARD

STB Docket No. FD 35316

ALLIED ERECTING AND DISMANTLING, INC.
AND ALLIED INDUSTRIAL DEVELOPMENT CORPORATION
- PETITION FOR DECLARATORY ORDER -
RAIL EASEMENTS IN MAHONING COUNTY, OHIO

REPLY OF RESPONDENTS TO
MOTION OF ALLIED ERECTING AND DISMANTLING, INC.
AND ALLIED INDUSTRIAL DEVELOPMENT CORPORATION FOR LEAVE TO
FILE COMMENTS TO SUPPLEMENTAL REPLY

By decision served August 6, 2014 (the “August 2014 Decision™), the Board directed the
Railroad Respondents to supplement their Reply to Allied’s Petition to Reopen the final decision
issued by the Board on December 20, 2013 (the “December 2013 Decision™) and to respond to
the supplemental evidence Allied has proposed to introduce and to Allied’s arguments with
respect to the import of the supplemental evidence. Respondents filed their Supplemental Reply
(“Respondents’ Supplemental Reply”) on September 15, 2014." A further reply by Allied is
clearly not permitted under 49 CFR 1104.13(c). Nonetheless, Allied has filed a motion seeking
permission to file additional comments, as well as the proposed comments (the “Allied Proposed
Comments”). As set forth below, Respondents request that the Board deny the motion and
should not admit the Allied Proposed Comments into the record. In the event that the Board

accepts the Allied Proposed Comments, then Respondents request that in the interest of having a

complete record, the Board accept the responses set forth herein.

! Capitalized terms not otherwise defined herein, including the references to the parties,
have the meanings set forth in Respondents’ Supplemental Reply.
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Discussion

1. The Board should deny the Allied motion to file comments in response to
Respondents’ Supplemental Reply.

The Board’s regulations at 49 CFR 1104.13(c) are meant to control its docket, and to
establish an end to filings so that a decision can be issued. Waterloo Railway Company —
Adverse Abandonment — Lines of Bangor and Aroostook Railroad Company and Van Buren
Bridge Company in Aroostook County, Maine (“Waterloo Railway”), STB Docket No. AB-124
(Sub-No. 2) (served May 6, 2003), slip op. at 3 (“the pleading process ends with the reply, and
replies to replies are not permitted”). While the Board will allow additional replies, and sur-
replies if necessary, for “good cause” or when additional information is necessary to provide a
complete factual record, id., Allied’s proposed reply adds nothing to the record — it merely
rehashes and reargues the arguments made several times previously in this proceeding. Its
factual references are either to matters already to the record, or are unsupported and unverified
conclusory statements that are not supported or supportable by the record. See Peter Pan Bus
Lines, Inc. — Pooling — Greyhound Lines, Inc., STB Docket Nos. MC-F-20904, et al (served
April 20, 2011), slip op. at 3 (record not incomplete based on representations / alleged
misstatements in other party’s reply; repetition of same arguments made in Petition rejected).
See also Waterloo Railway, supra.

Allied asserts in its motion that Respondents have mischaracterized the primary issue in
this proceeding, and that as such it seeks the opportunity to respond. However, Respondents
have not mischaracterized the issue. The essential question referred by the State Court to the
Board in this proceeding was whether the LTV easement permitted the LTV Tracks across
Allied’s property to be used by MVRY (or the other Railroad Respondents) for the stopping,

storing and staging of cars. The Board answered in the affirmative. With respect to Allied’s
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Petition to Reopen, the question is not whether there was an error in the interpretation of the ICC
1982 decision regarding MVRY’s authority to operate as a carrier, but whether if there was any
error, it was “material,” i.e., would the Board’s decision regarding the permitted use of the tracks
have been different. In the Supplemental Reply, Respondents acknowledged that it now appears
that the 1982 ICC decision regarding MVRY’s operating rights did not cover the tracks at issue
in this proceeding (Supplemental Reply at 4-5); however, in the Supplemental Reply,
Respondents set forth the basis on which the Board could reasonably still find that the tracks
were being used as main line tracks, and alternatively, the reasons why the Board’s decision
should be the same even if the tracks were found to be ancillary spur tracks. Even if the tracks
are not main line tracks, the Board clearly still has jurisdiction (despite Allied’s claims to the
contrary) and the specialized knowledge to advise the State Court on what constitutes
“transportation” and whether the LTV Tracks can be used for stopping storing and staging as
part of the transportation services being provided by MVRY. As such, any error in the
interpretation of the 1982 ICC decision was not “material” to the Board’s decision, and the
motion to reopen should be denied.

The Allied Proposed Comments merely reargue why it believes the error is material, and
why it disagrees with the arguments of Respondents. Since Allied is merely seeking to repeat
previous arguments, the Board should deny Allied’s motion and should not admit the Allied
Proposed Comments into the record.

2. If the Board were to accept the Allicd Proposed Comments, then it should similarly
allow Respondents to respond thereto.

If the Board were to grant Allied’s motion and accept the Allied Proposed Comments,
then in the interest of having a complete record, the Board should also accept the limited

responses of Respondents set forth herein.
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A. There is sufficient evidence in the record to determine that the LTV Tracks
were being used as main line tracks.

Respondents acknowledge that the tracks east of the Center Street Bridge may have been
ancillary spur tracks when LTV acquired Republic Steel and MVRY became the rail operator.
However, as explained in the Supplemental Reply, the use changed over time, and by 1990 when
MVRY obtained trackage rights from Conrail through Haselton Yard, MVRY was using the
tracks to handle traffic from shippers east of Allied’s property, across the easement tracks, to the
“trail track” used for interchange with CSX Transportation, Inc. (“CSXT”). Supplemental Reply
at 5-8.

Allied disputes the import of the Conrail trackage rights by claiming that they were never
filed with the ICC. Allied Proposed Comments, at pp. 8-9. However, that claim is erroneous.
MVRY did file the trackage rights agreements with the ICC. Attached as Exhibit A hereto is a
copy of the exemption notice filed by MVRY, and the ICC’s notice of exemption, as provided by
the Board’s librarian. Pursuant to the ICC’s regulations at that time, the trackage rights became
effective one week after the filing of the exemption notice. 49 CFR 1180.2(d)(7), 1180.4(g)
[1990].> By the time LTV sold the property to Allied, and Allied granted back the easement for
the tracks and for MVRY’s use thereof, the LTV Tracks were being used to provide service to
LTV and also to provide service to other customers located off the property. Moreover, Summit
View showed the easement tracks as lines of railroad of MVRY in the petition for exemption that

it filed with the STB in 2001 to acquire control of MVRY. See Supplemental Reply at 6-7.

z The ICC’s notice mistakenly describes the trackage rights only as set forth in the original
agreement and does not include the general description set forth in the supplemental agreement
or the draft notice provided by MVRY. Regardless of the error, as noted, the supplemental
trackage rights became effective seven days after the filing with the ICC.
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To the extent the Board were to find that the previous filings by MVRY and Summit
View do not establish that the LTV Tracks were being used as main line tracks, then as Allied
notes, the Board should determine the status of tracks based on their use by MVRY. Allied
Proposed Comments at 12. See also Central California Traction Company — Petition for
Declaratory Order — City of Lodi, STB Finance Docket No. 32776, 1996 STB LEXIS 334
(1996) at *6-7. The ICC long held that through the expansion of service, a track can lose its
spur status and become a line of railroad. The Atchison, Topeka and Santa Fe Railway Company
— Abandonment Exemption — In Lyon County, KS, ICC Docket No. AB-52 (Sub-No. 71X), 1991
ICC LEXIS 134 (1991) at *7. Examining the service provided by MVRY beginning in 1991
handling traffic for customers in the CASTLO industrial park and LTV across the LTV Tracks
for interchange with CSXT, the Board should find that the LTV Tracks became a line of railroad.
Central California Traction, supra, 1996 STB LEXIS 334 at *8-9 (branch used to carry through
trains between points of shipment and delivery is a line of railroad).

B. Ancillary spur tracks are not outside the jurisdiction of the STB.

Allied continues to argue that ancillary spur tracks are beyond the Board’s authority
because they are subject to 49 USC 10906. Allied Proposed Comments at 2. However, the
Board has repeatedly held to the contrary, including in the December 2013 Decision. See
Supplemental Reply at 9. Section 10906 merely holds that the Board will not exercise its
jurisdiction over the acquisition, operation or abandonment of such tracks. Indeed, 49 USC
10501(b) makes it clear that the Board’s jurisdiction over spur tracks is exclusive even if the
tracks are located within one state. As Respondents have argued since the beginning of this

proceeding, even if the tracks are found to be ancillary spur tracks, the state court litigation
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brought by Allied would be preempted. See Reply of Respondents dated February 22, 2011, at
19-21 (and cases cited therein).

C. There is nothing in the LTV easement that limits rail service solely to LTV.

Allied summarily states that the LTV easement did not contemplate service to any entity
other than LTV. Allied Proposed Comments at 13. However, Allied cites to no specific
provisions of the easement that reflect such limitations. The Transportation Services Agreement
entered into between LTV and MVRY at the time Summit View acquired control of MVRY
reflects the service being provided at that time by MVRY, and contemplates MVRY providng
service interchanging LTV traffic with other carriers and service for third parties, as well as in-
plant services for LTV. See Supplemental Reply at 7. Further, Allied cites to no specific
provisions of the LTV easement that limit the transportation services that MVRY can provide,

including the stopping, storing and staging of cars.”

Conclusion

Because Allied’s Proposed Comments are merely a rehash of argument and facts
previously presented in the Petition to Reopen, they would not serve to create a more complete
record. Accordingly, Allied’s motion should be denied, and the Allied Proposed Comments
should not be admitted into the record. Even if the Board were to accept the Allied Proposed
Comments, and the responses included herein, the Board should find that (1) Allied has not
shown that any reliance on the ICC’s 1982 decision resulted in any material error in the
December 2013 Decision or in the findings that the LTV easement does not prohibit the

stopping, storing or staging of cars by Respondent Railroads on the LTV Tracks, and (2) the

’ As acknowledged by Allied’s witness Spiker and discussed in the Supplemental Reply at
8 (fn 9), such uses would certainly be a common usage of ancillary spur tracks.
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Petition to Reopen should be denied.

Dated: October 20, 2014
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CERTIFICATE OF SERVICE
I hereby certify that on October 20, 2014, a copy of the foregoing Reply of Respondents
to Petition to Reopen was served upon the following persons by email:

Richard H. Streeter, Esq.
5255 Partridge Lane, NW
Washington, DC 20016
rhstreeter@gmail.com

Christopher R. Opalinski, Esq.

F. Timothy Grieco, Esq.

Jacob C. McConrailea, Esq.

Eckert Seamans Cherin & Mellott, LLC
44th Floor, 600 Grant Street
Pittsburgh, PA 15219
copalinski(@eckertseamans.com

tarieco(@eckertseamans.com

by,

Eric M. Hocky /
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g-352F0LL

INTERSTATE COMMERCE COMMISSIGHN
HOTICE OF EXEMPTION

FINANCE DOCKET HO. 11771

THE MAHONIRG VALLEY RAILHAX CUHPAHY
~= TRACKAGE RIGHTS --
CONSOLIDATED RAIL CORPORATION

consulidnteﬁ‘Ruil'corpcrution [“Cpnfﬂili)”haﬂ;5greﬂﬂ‘to.
grant -avarhead trackago rights to The thonlhg'Vn1ley‘Rnilun&
Company ("MVRY"} botwﬂéﬁ.upprﬁximataly H.P. 59%.5 and
approximataly M.P. §1.4 in Conrail's Hazelton Ynfd,‘?aungstawn,
"O0H. 'Tha trackage rights will bu atfe¢tlvu bn_Dngmhg:.zlm‘
1990. | | ‘

This Notice is filed under 49 C.F.R. § 1180.2(d) (7).
Potltions to rovoko the nxcmption undar {Q‘U.S.cm §10505(ad) nay
‘bo £iled at a-y time. Tho flling of a puhition ta revoke will

not stay the transaction.

By the tommission: A N T %?;
‘H i u
§af
Bsidney L. Btrickland, Jr.
‘Socrotary e i
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THE MAHONING VALLEY RATLWAY COMPANY

AND
CONSOLYDATED RAIL CORPORATION

VERIFIED NOTICE OF EXEMPTION
 PURSDUANT TO 49 C.F.R. § 1180.2(d) (7)

Pursuant to an Agrocmont and a Supplement to tho Agrsement
("Supplemant™) by and butué@n Cunéblidnted Rail Corporaticn
("éunxnil“} and The Mahoning Valluy;knilwny cumpnhy {"MVR™),
Cconrail will grant to MVR overheoad trackage rights on Conrail's
rail line generally between approximately M.P. 59.5* [Wabash |
Yard) and upprniinntaly'H.P. 6l.45% ("Grahan® intetloéking),
including the Xouhgstuun Snpondnfy Track, the Graham Running
Track, and nll sidings, yard tracks and industrial lead tracks
ccnnncting‘thu;atu as nay be nocnasnry apdvraquired to afford
;HVRQ an accans routo batweon the walded Anﬂvsenmiess g&llsfof
LTV Stocl Tubular Froducts»Cumpnhy;.Inc‘ The subject rail line
is ldontificd on a map attached horoto BE.EXhihit 1. A copy of
‘tha“hgrnemnnt and'tha Supplhmnnt‘ia ntthched'hnrutg as

Exhiblt 2.



; Allfcorrnspondchce or qﬁnstiona with respect to thié‘

Notico should be addressed to the Interstate Commerce
Comminsion with a copy to:
Suranne H. Te Beau, Esg.
Weiner, McCaffroy,. Brodsky,
~ Kaplan & Lovin, P.C. i
suite 800 |
13150 MNow York Avenue, H.HW.

‘Washington, D.C. -20005-4787
- {202) 62B-2000 :

Thnrtfnnsaction is éxpe:ted to be cnnﬁumm&téd on or abovﬁ
Docember 22, 1959G. The pu#puan of the transntﬂinn”ls to pﬂrnit‘
MVRY more efficiont nccass to steol mills of LTV Steo;‘Tubular
anducts Company, Iné., in Castlo.lndﬁstrl&l Park, Youngstewn,
Ohio. - Conrail upnrnﬁuﬁ in Hgnsachuuctts. Rhodnzlﬁlnhd,
‘Connecticut, Nau‘York,‘Pannsfivnnia; New Jersey, Delaware,
;Hnrylnndf vlrginlu, West Virginia, ohic, Michigan, Indinna,
I1linols and Kentucky. Hvﬁv‘bpernten in:nhio*

Any ecployess affocted by the trucknge rights will be

protected pursuant to ‘ W allw —

605 (1978}, as modified in NMando
and operation, 260 1.C.C. 653 (139B0}.
‘The underaigned harcby cortifies that MVRY has complied

xulth;thnﬁrqporting-rnquircmanta.uf‘§9 C.F.R. § 1105.11



{Exhibit 3), in cannection with this Verified Hotica of.
‘Examption.
Respactfully subnitted,

£a
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A
rine M. Ta Boau, EE&q. T
INER, MCCAFFREY, BRODSKY,
KAPLAK & LEVIMN, P.C.
1350 New York Avenus, H.H.
Sulte 800 o
Washingten, D.C. 20005-4792
{202) 62B-2000 ‘
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Dated: Docember 14, 19350
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 Exhibit 2

AGREEMENT
Dated as of Sep‘_ct:mbcr' 14, 1920
batween
CONSCLIDATED RAIL CORPORATICN ("Cuwner"™)
and

- MAHOMTING VALLEY RATLWAY COHPAHY {"User")

Relating to Trackage Rights Over Any. nm:‘l[
.ar (A1l of Owmer'a Tracks Lochted Between
nilcpust ‘59.5 {(Wabash Yard} and Milcpast 61.5

: (South of "Graham™ Interlocking)
To Affurﬂ User An Access Route Between The
u‘ulﬂnd ‘and Scamless Steel Mills Of LIV Steel
Campany, Inc. at Youngstown, Ohlo.




AGREBMENT

' THIS AGREEMENT, entered into as of this 14th day of
September, 1390, by and between CONSOLIDATED RAIL
CORPORATION (hereinafter referred to as "Owner™) and HAHDHIHG
VALLEY RATILWAY COMPANY, (hereinafter rcferred to as "User® ).

WHEREAS, on January 19, 1389, The LTV Corporation, Jones &
‘Laughlin Steel, Inc. and Hepublic Stecl Corparation, their
suhsidiaries and affiliates . lcullcctlvcly “LTV"), on the cne hangd,
and Owncr ecntered into an Agreement in settlement of cnrtaln
claims then pending between them; and

'WHEREAS, User desires tnropﬂiatE'dwnr‘Ounnrfs cra;k located
between LTV's welded and seamless steel mills in Youngstown, Ghio;

WHEREAS, pursuant to tho above refercnced Settlement
Agreement Conrall is wllling to grant User such rights.

NOW THEREFORE, the parties hercto. intending to be 1egally
bound, agrec as follows:

SECTION 1. -GRANT: OF TRACKAGE RIGHTS

Subject to tho terms and conditions herein pravidcd
‘Ouncrihurnhy,grnnhs,to User the right to operate its trains,
Jlocomotives, cars, and equipment with its own crews {hercinafter
refcrred-to(asxtha~“rrnchhge‘Righta“) over the segoent of Ownier's
railroad shown on the plan attached hereto, made a part hercof and
 :markcd'“Exh1hlt‘I" {hereinafter reforred to as the “Subject
Trackage"):

over mny and/or all of Owner's tracks located
- botween Milepost 53.5+ {wWabash Yard) and
Milepost 61.5+ {south of "Graham" Interlocking),



including the Youngstown Secondary Track, tho
‘Graham Running Track, and all Sidings, Yard
Tracks, and Industrial Lead Tracks connecting
theroto, botween the Milepasts aforesaid; as may
be neccessary and required to afford User an
access route between the welded and secamless
mllls of LTV Stecl Company, Inc. Tho actual
trackage to bo utlizied from time to time shall
ba subiect to ngreemcnt af the Local
Transportation Officers of the parties, and
shall provide User a canvenient and practicable

- access route without undue intarfcrence with tha
‘Operations of Dwner.

SECTION 2. GENERAL CONDITIONS - FORM A

’Excapt as otherwise may be provided below, this
Agreement is nubject to and shall be governed by the “Gancral
| Ccnditicns ~ Form A", of even date hercwith attached herecto, made
a part hercof and incorporated herein by reference with the saxme
force and effect as if set forth at length harein.

'SECTION 3. COMPENSATION

. As ccmpansntion for the Trachnge Rightd he‘nin
granted, ‘Usar ngrees to pay Ownar ‘the sum of Dne Dollar ($1.00)
‘par year for a parlnd of flve {5) ycuru

SECTION 4. COMSTRUCTION AND MAINTENANCE OF CDHNECTIOHS
la) Exlsting connuctiuns or facilitlecs which are

jnlntly uaed by the Pparties heroto under existing agrccmants or
'pIACticen shnll contlnua to be maintained, repaired, and rencwed
- by and at thu expcnsn af the party or partics responsible for Euch _
umalntannncn, ‘repair, and renowal under such agreements or |
pructicus, exccpting  "Graham" Interlocking, which shall be
gnvernnd by a: ncparntn Remote Controlled Interlocking Agreement to '
bo nntercd into by the parties hereto.
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{b) Any additional connectlons to the Subject
ffrackage which may be required shall be constructed, maintained,
repaired, and rencwed as follows: '

(i) User shall furnish all labor and ,
material and shall construct, maintain, repair,
and ronew at its sole cost and expense such
portions of tha tracks located on the
right-aof-way of User which ccnncct the
respcctiva 1ines ef the pnrtlca hereto; and

- (ii) Ownor shall furnish all labor and =
material and shall construct,_mnintain; repair,
and renew at the nale cost and expense of User
such portions of the tracks located on the
right-of-way of Owner which connect the
respective lines of the parties hereto.

‘SECTION 5. NOTICE

Any notice rcquired or permitted to ‘be givcn by one
party to the other under this Agrecement shall be deewmed given oa
-thn.datn~aant§by,cnrtiﬂicd,mail, or by such other means as the
gpartias‘may,mutualIY'agree. and shall be addressed as follows:

{a)} If to Owner:
¢/o Senior Vice President-Operations .
‘Consclidated Rail Corporation
Six Penn Center Placa
Philadelphia, PA 19103-2959

(b} If to User:
cfo R L. McCombs
‘Vice President-Operations
, iHahﬁnihg*Vailgy”Railwny Company
5,ji&2ﬁ quqnd;Avenuc,
Youngstown, OH 44502
‘ .



{c] Either party may provide changes in the above

addresses to the other party by personal service or certified
mail. |

SECTION G. RESTRICTION ON USE

| The Trackage Rights herein are granted for the sole
purposc of User using same for bridge traffic only between LTV's
welded and scamless stcel mills in Youngstown, Chio, and User
shall not perform any local freight servico whatever at any point
located on the Subject Trackago. ‘

SECTION 7. TERM ‘ S

{a} This Agreement shall continuo in full force and
effect for a pericd of five (5) years from the Commencement Dace,
.as horeinafter defined; provided howover, that User shall have
the right to terminate this Agrecment upon giving thirty (30)
days' advance written notico to Owner. ‘Termination of this
Agrecmont shall not relieve or release elther party hereto from
any obligations assumed or from any liability which may have
arisan or becn incurred by oither party under the terms of this
Agrecement prior to the termination hercef.

(b} 'User shall have the right to rcnew this Agreement
for an additional term net to exceced fivu {5) years, subject to
,UBQIFE,ahqu—Htﬁtcdwright‘to terminate, by giving written potice
thereof to Owner not mére than twelve (12} months and not less
than =ix {6) mnnths pricr to uxpiration of the initlal term of
thin Agrucmant

{e) Upon]tha‘giving by User of the notice referred to
in paragraph (b) ‘above, the parties shall, in good faith,
:cﬂégotiatc=chn~tcrm5 and conditions of this Agrecment, and shall
adjust ‘much ‘terms and canditiona as may bo reasonable and
“cqult&blu An 1igbt of anyfchnngcd circumstances during the inltial
"term of thin Agreement. In the event the parties fail to reach
”‘ngreemunt upon such - tncgotiatlon then such failure shall not

v -



constitute a breach of this Agrcement and the terms and conditions
of this Agrﬂcmﬁnt'shull remain in full force and cffect for the
remainder of tho initial term and shall be sat by binding
arbltration condu:ted by thoe American Arbitration Asscciation for
any renewed torm of this Agreement.

SECTION 8. LABOR PROTECTIOHN

User shal® assume and release, indemnify, defend,
protect and .save harmless Owner and its clrectors, officers,
agents and employees from and agalnst any and all claims and
expenses arising as a result of Owner's granting User the trackage
rights undar this Agreoment, or the activitics of the partics
thereunder, whether such claims and expenses are as a result of
the collective bargaining agreements between User and its
respective labor. organlizations, or incurred as a result of any
labor -protection obligations imposed by the Interstate Commerce
Cormission, Labor Protection obligatiens of Owner, or are
prcdi¢Atedion tha Railway Labor Act or labor agrecements.

IN WITNESS WHEREQF, the parties hereto have caused
this Agreement to bec duly executed as of the date first above
written.

‘WITNESS: ( CONSOLIDATED RAIL CORPORATION

r

By: L A ikuﬁ J
o T
General Superintendent-Contracts

0 WITNESS: o MAHONING VALLEY RATLWAY COMPANY

, '*iizd“hug”ijk;ﬂ&igézcx;/ Bige é;;&f?)LQJELaJL,/
‘f' 5 Vece f?c:uJ¢n$1C%kﬁ,ﬁ,"4
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GENERAL, CONDITIONE-FORM A

DATED: SEPTEMBER 14, 1590

TO TRACKAGE RIGHTS AGREEMENT DATED AS OF Scptember L4
1990 BETWEEN CORSOLIDATED RATL CORPORATION ("“Owner") AND
'MAHONING VALLEY RAILWAY COMPANY {"User") rilating to
trnckage rights over any and/or all of Owner's Tracks
located botween Milepowt 59.5 (Wabkash Yard) and Milepost
61.5 (South of "Graham"™ Interlockingj te afford User an
accass routu:batwccn tho Wolded and Scamlesn Steel HMills o
LTV Stecl Company, Inc., at Youngstown, Ohic.

ARTICLE 1. USE OF SUBJECT TRACKAGE |

(a) Uscr's use of tho Subject Trackaga shill
in common with Owner and any other usar of theo Subject
Trackage, and Ownor's right to use the Subject Trackage
shall not ba diminished by this Agreemont. Owner shall
retain the right to grant to other persons rljghts of any
nature in tho Subject Trackage.

; {b] User shall no: usc any part of the Subjec
Trackage for the purposce of switching,-stbragu of cars, or
the making or breaking up of tralns, cxcept that nothing
contained hereln shall, unan prior approval of Owner,
preclude the cmergency use by User of such auxiliary track
.as mny‘bo-dGSiqna:ud by Oownor [For such purpose.

_ (c)_VOwncr shall have oxclusive control of the
‘management and opcration of tha Subject Trackage.

S (d) Unless otherwise stated in the Agreement
which these conditlons pertain, Uscr shall have tha right
operatc in elther direction over the Subject Trackage.



ARTICLE 2. hDDIT'IDhS RETIREHENTS AND AL’TERATIONS

{al Owncr, from time to time and at 1ts sole
cost and expensd, may make such changes in, additions and
bettorments to, and rotirements from the Subject Trackage as
shall, in its judgment, bo necessary or desirablo for the
ecancmical or safe operation therenf or as shall bo requixed‘

by any law, ruleg, regulation, or ordinance promulgated by ‘
‘any governmental body having jurisdiction. Such additions
. ~and bettarments shall beecome a part of tho Subject Trackage
i.f' and such retirements shall be excluded from the Subject -
Trackage.

{b}] If User rcquosts Owner to make chaonges in
or additions and botterments to the Subject Trackage,
including without limitation changes in communications or
signal facilities, for purpascs beyvond that required for
owner's operation, Owner shall have tho option:

1Ll) to make such chnngns in or additions
and botterments to the Subject Trackave and Usar
shall pay to Owner the cost thercof, including the
annual expense of maintaining, recpalring, and
renowing such additional or altered faciliries;
or,

(i) to deny such requestc.

ARTICLE 3. MAINTENANCE OF SUBJECT TRACKAGE
{a] Owner shall maintaoin, repair, and renew the
Subject Trackngn ﬂt its own oxponse and with lts own
supervision and labor. Owner shall keep and. mnintnin the
‘Subjcct Tracragu in reasonably good. cnnditlon fon thE use
erein contcmplutnd but Owner does not gunrantca the
"ccndition of the Subject Trackage or Lhut operations:
,thcrcovur uill ot pbo intcrrupted Furthermnrn. ex:ept as
may be otherwiun provided in Article 7 hercof, uﬂqr'shall
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not by reason-bf failure or neglect on the part of Owner to
maintain, ropair, or renew the Subject Trackage, have or

make any claim or demand agaihst‘uﬁncr or its dirccto;u,‘
officers, agent33or cmployecs for any injury to or death of
any person or persons whomspaover, or for any damage to or
loss or destruction of any property whatsoever, or for anw‘

' damages of any nature sufferced by User resulting fram any

such fallure or neglect.
{b) Owner shall alsp parfurm, at the cxpense cf
User, such additional maintenance as User may request.

ARTICLE 4. MANAGEMENT AND OPERATION

{a) Uscr shall comply with the provisions of

the Federal Locomotive Inspection Act and the Fedoral Safety

Appliance Acts, as amoended, and all other federal and state
laws, regulations, and rules respecting the operation,

condition, inspection, and safety of its trains,

locamctives, cars, and cquipment while such trains,
locomotives, cars, and cquipment a:evbelng operated owver the

Subjeet Trackage. User shall indcanfy. protect, defend,

and save harmless Owner and its directors, officers, agents,

and cmployees from and against all fines, ponalties, and

liabilities impased upan Owner or ito directors, dfrica:s;
agents, or employees under such laws, rules, and regulations
by any public authority or court having jurisdigtion in the

‘premises, when attributable solely to the failure of User to
=c0mply with its obligations in thls regard.

{b} User in its use of tho Subject Trackage
will comply in all respects wirh the operating rules and
regulations of Owner, and tho movement of User's trains,

‘lcccmntivcs cars, and. equipment ovar the Subject Trackage
yshall at all times. bo subject to tho orders of the
vtrangportutinn ofﬂlcars of Owner. User'sa ttaina shall not

in;lude 1ocnmotivcs, cars or cquipment which cxceed tho
' n-3



width, height, ucight or other restrictions or capacities of
the Subject Trackage as publlished in Rniluay Linc
Clearances, and no ttain shall contain locomotlives, cars or
cquipment which require speed rastrictions or other movement
restrictions below the authprized frelghe specds as prowvided
by Owner's operating rules and regulations without the prier
consent of Owner. User shall indemnify, protect, defend,
and save harmless Owner and its directors, officers, agents
and employees from and agalnst all 1inbilit1es when
attributable solely to the fallure of User to comply with
the provislons of this subarticle

{c) User shall make such arrangements with
owner as may be required to have all of its cmploynes who
shall operate its trains, loccmot‘ wes, cars, and equipment
cver the Subject Trackage gqualified for cperaticn thereover,
and Uspr shall pay to Ownor, pramptly upon receipt of hills
therefor, any cost incurred by'Ouncr in ccnﬁut:ibn with the
quallfication of such employees of Usur, as well as the cost
of pllots furnished by Owner, until such time as such
ecmployees are deened by the appropriaste examining officc: of
‘Owner to be proporly quﬁlificd for operation as huréln
contemplated. ' '

{d) In the cvent Ownor conductw an
investigation or hearing concerning the violation of any
»nbﬁtating‘rule or practice of Owner by an cmployee or
-umplﬁyncs of User, User shall bn'nqtificd in advance of any
such investigation or hearing and such investigation or
hearing may be attended by any official designated by User
.aﬁd‘shailgbe‘condUCted in accordance with the collective
gburgninlng3ngréeménts, if any, that pertain to said employca
or employces.

S e) OHnez‘ahull have the right to exclude from
;thu Subjcct Truckagc any employee of Uscr, except officcrs.
ﬁ.—



determined by Owner, as the result of such investigation or

hearing described above, to be in violation of Owner's
rules, regulartions, orders, practices, or instructicns
issued by Timetable or otherwise. User shall releasc,
indemnify, defernd, and save harmless Owner and its '
directors, officers, agents, and cmplpyees from and againsr
any and all claims ang expenses resulting fram such
excluslion. |

(f) Tho trains, loccmotivns. cars, and
cquipment of User, Owner, and any other present or future
user of the Suhjcc: Trackage or any portion thereof shall be
operated without prejudice or partiality and in such manner

as will afford the most ecconomical and cfficient manner of

movement of all traffic.

(g) If by reason of any mechanfcal failure or

for any other cause not resulting fram an accident or
“derailment, a traln or locomotive of User becomes stalled oz

unable te proceed under its own power, or fails to maintain
the specd required by Owner on the Subject Trackage, or if
in emergencies crippled‘cr otherwise defective cars are set:
out of Usor's tralns on the Subject Trackage, Owner shall
have the wption to furnish motive power or such other
agsistancts as may be necessary te haul, help, or push such
tralns, locomotives, or cars, or to properly move the

disabled cquipment off the Subject Trackage, and  User shall

reimburse Ownor for the cost of randering any such
assis:nncc. ‘ ‘

(h} If it becomos negessary to make repairs to
or .adjust or transfer the lading of such crippled or

defective cars in order to move them off the Subject
‘ﬂTtuckngg‘nu;h.worhvahﬂll‘bu done by Owner and User shall
rolmburse Cwner for the cost thereof.
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{i) 1In the event Owner and User agrec that
Owner should provide additional cmployees for the sole
benefir of User, the parties hereto shall enter into a
soparate agreement under which User shall bear all cost and
exponse for any such additional employees, including without
limitation all cost:and<expnnsa asgocinted with labor-
protective payments which are made by Owner and which would
not have been incurred had the additional employees mot been
provided. ' ’

ARTICLE 5. MILEAGE AND CAR HIRE .

- All mileage and car hire charges accruing on
cars in User's trains on the Subjcct Trackage shall be
agsumed by User and‘zapo:tﬂd”nnd‘pdid by it directly to the
owvner of such care. '

ARTICLE 6, CLEARTNG OF WRECKS

Whencver User's usc of the Subject Trackage
requires rerailing, wrecking service or wrecking train
service, Owner shall perform such service, including the
repair and restoration of roadbed, track, and structures.
The cost .and cxpense thereof, including withont 1initntinn
loss of, damage to, and destruction of any property
whatsoever and injury te or death of any person or persons
whomsocver resulting therefrom, ghall be apportioned in
accordance with the provisions of Article 7 hercof. All
locomotives, cars, and equipment and salvage from the same
50 picked up and removed which are ewned by or under the
management and control of or used by User at the time of
,suﬁhgwrcch.shnll be promptly dellivered to it.

ARTICLE 7. LIABILITY
Tha‘rdsponsﬂblllty of the partics hercto as
'bctuﬁnn:nhﬁmﬁblﬁés for loss of, damage to, or destructlon of
»;auyjpioqutyquhatsbbver or injury to or death of any person
ar ‘persons whomseever, resulting from, arising out of,
: n-6.



incidental to, or occurring in connection with the Trackage
Rights 'granted ln this Agreemont, shall be detormined as

follows:

{a] Whenover any loss of, damage to, or
"destruction of anv property uhatsouver;‘p: injury to or
"~ daath of any'pnrnbu or persons whomscover, or any damage to
or destruction of the environment whatsocver, including
without limitation land, alr, water, wildlifo, and
bcgntation,'occurs_wlth the trains, locomotives, cars, or
aguipment of, or in the account df Usoex bcing involved,
without tha trains, locomotives, cars, or cquipmant of, of
in the accnunt of, Owner bolng inunlvcd User shall assume
all liability thorcfor and bear all cost and cxpense in
connecticn thorowith, including without limitation all cost
and expense referred ko In Articla G”hcroeﬁ, and shall
forever protect, defend, indemnify, and savoc harmless Owner
and Lts»diructoré. officers, agents, and employeces from and
vag@instmany‘suah liability, cost, and expénsu, regardless of
whether caused in whole or in part by the fault, fallure,
negligenece, misconduct, nonfeasance or misfeoasance of Owner
aor its directors, cfficers, agentﬂ‘or;cmpioyees;

{b) Wwhonover any loss of, damage to, or
destruction of .any property whatsoaver, or injury to or
death of any person or persons whomsoever, or apy damage t£o
or destruction of the environment whatscever, including
:uithout‘lihitnt;dn;landj alir, uatcx; wildlife, and
vogotation, occurs with tho trains, locomotives, cars, or
-cquipmunﬁ_qf,‘or‘in'thawaccount of, Owner being invelved,
withbut_thﬁ“trains, locomotives, cars, or eguipment of, or
Ln'thbbaC¢onnt¥de‘User,being involved, Ownecr shall assumc
all liability thercfar, and bear all cost and expense in

?connention thqrcuith, including without limitarion all cout S

and expense. referred to in Article 6 hereof, and shall
 forover _protoct, .defend, indemnify, and save harmless User
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and its directors, officers, agants, and employees from and
ngainst asy such llabllity, caost, and cxpennu, regardless of
whother caused in whole or in part by the fault, failurn,
nogligence, misconduct, nonfeasance or misfeasance of User

or its dircctors, officcrs.-agants, or enployees.

‘ l{c} Whenever any loss of, damage ta, oY
destruction of any property whatsoover, or injury to or
death of any person or porsons whanGGVQr; or any damage tp
or destructien of the eaviremment whatsoover, including
without limitation land, air, water, wildlife, angd
vegetation, occurs with the trains, locomotives, cars, or
cquipment of, or in the account of, both Owner and User
boing involved, Owner and User shall separately assume and
boar all liability, cost, and oxpensoe for loss of and damage
to sald tralns, 1ocaﬁotivca. cars {including withour
limitation lading), and cguipment operated by each of them
and for injury to and death of ecach of their direcrors,
pfficers, agents, and employeez, and persons in cach of
their care and custedy. &1l liability, cost, amd cxpense
for injury to and death of any other person or persons
whomsoever, for loss of, damage to, or destruction of all
cther proporty {including without limitation the Subject
Tracknge)} and for any damage to or destruction of the
covironment whatsoover, including without limitation land,
air, water, wildlifc, and vegetation, so vccurring shall be
,boxnosaQually by Owner and Usor, including without
limitation all cost and expense referred to in Article 6
hercof. 'Whenever any liabillity, cost, or expense is assumed
by or- apportloned to a party herctoc under the forecgoing
provlsions. that party shall forever protcct, doafend,

~indemnify, and zavo harmless the other party to this
‘vAgrucmnn:;and,its dchctcra, officers, agents, and cmployces
‘fiomfnhd;dgalnst‘thnt liability, cost, and exponse assumed
by that‘pa;ty.or,nppqrtinncd to it, regardiese of whether
‘caused in whole or in part by the fault, fallure,
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negligonce, misconduct, nonfeasance or rnigfeasance of tho
indemnitee or its dircctors, officers, agents or employces.

{1} Notwlthstanding tho foregolng provisions,
whenever any loss of, damagp bo, or destrucrtion of any
rprcpuxty'whatsnnvur, or injury to or death of any person or
persons whomsoover, or any damage to or destruction of the
environment whatsoever, including without limitation land,
air, uatcr.'wiidiifu, and vegetaticn, occurs with the |
trains, locomotives, cars, or cgquipment of, or in the
account of, both pa:ties to this kgreement being so
involved, wlthout the trains, locumctivns, cars, or
equlipment of, or in the account of, any other user being
involwed, and such loss, damagn,»destructlnn. Injury, or
death is attributable to the sole negligonce of the
emﬁlaycn(sl on the train(s}, lbcﬂmatch(s}. car(s}, or
caboose{s) of, or in the account cf, only onc of the parties
to thls Agrecmont where such sole negligence is the active
or proximate cause of such loss, damagoe, destruction,
injury, or death, the party hereto whose employeel(s) was
(were) solzly negligent shall assume and bear all 1iabiliﬁy,
cost, and expense ln connecction with the loss, damage,
destruction, Injury, and death so occurring, including
without limitation all cost and cxpense refcrred to in
Article 6 hermof, and sald party shall forever protect,
deﬁnmﬂ indemnify, and save harmlcss the other party to this
.Agrecmun' and its directors, offlcers, agents, and cmployecs
from and against any such liabllity, cost, and expense.

(p) 1In every casc of death or injury suffered
by an cmployen of either User or Owner, when compensation to
.such cmplayee or cmploync s dependents is required to be
paid- undu: any workmcn 5 campensation, occupatianal d*scaac.
;‘cmplqycr -3 linbillty, or other law, and cither of said
wpazficsvunder the provisions of this Agrcement iﬁ;requi*cd
.fto pay sald comgensatinn, Lf such com@cnsaticn iz requircd
A-9



to be paid in installments ovar a pericd of time, such party
shall not be released from paying any such future
installments by reason of the cxpiration or other
termination of this Agreement prior to any of the respective
dates upon which any such future installments are to bo
pald.

(£} For purposes of this Article 7, pilots
furnished by Owner to User pursuant to Article 4(c) of this
Agrcumént shall be considercd as the emplnyecs of User whiie
such piots arc on board cr<getting on or off tralns of
Usex.

{g} Notwithstanding the provislons of Article
13(f£) of this Agrecment, for the purposes of this article 7
‘the word "equipment™ shall mean and be confined to (i)
cabooses, {ii) vehicles and machinery which are capable of
being operated on rallroad tracks that, at the time of an
occurrence, are being operated on the Suhject Trackagc, and
{34i) vehiclems and machinery that, at the time of an
occurrence, are on the Subject T:ackugc or its right-of-way
for the purpose of the maintecnance or repair thercof er the
clearing of wrecks thereon.

ARTICLE B. IWESTI GATI OH

la] Excopt as provided ln Subarticle (b}
hereof, all clalms, injuries, deaths, property damages, and -
losses arising out of or connected with this Agrcement shail
be ihvcgﬁigatcd.,udﬂuntcd4 and defended by the party bearing
‘the liability}}¢03t; and expense therefor under the |
provisions of this Agrcement.

7 [b} Each party will investigate, adjus:.‘and
‘g ﬂc£cnd all f:night logs and damage claims filed with it in
,‘-a::oxdan:_ ulth 49 st Section 11707 ‘or 4% C.F. R. Scction
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1005, or in accordance with any applicable transportation
contract filed pursuant to 43 U.S.C. Scction 10713.

{e] In the event a clalm or suit is asserted
‘against‘ounér or User which is the other's duty hereunder to
investigate, adjust, or defend, then, unless otherwise
agreed, such othor party shall, upon rcguest, take over tho
investigation, adjustment, and defense of such claim or
suit.

(d). All costs and ocxpenses in connecticn with
the investigation, adjustmment, and defonse of an? claim ar
suit under this Agrecement shall be included as costs and.
expenses in applying the liability provisions set forth in
this Agreement, except that salarics or wages of full-time
claim agents, full-time attorneys, and other full-time
employees. cf elther party engaged directly or indirectly in
such work shell be borne by such party. ‘

le) Excluding freight loss and‘dnmage claims
£iled in accordance with 4% U.S.C. Scction 11707 or 49
C.F.R. Section 1005, nolther party shall mettle or
compromise any claim, demand, sult, or cause of action for
which the other party has any liability under this Agreement
’withﬁut thnlconcurrencc af such other party if the .
consideration for such sottlement or compromise excecds Ten
Thousand Dollars (§18,000). |

_ {£) It is understood that nothing in this
.Articqushall modify or wialve the conditions, ubliguticnsl
aaaumptiohs,“or‘apportinnnantn provided in Article 7 hercof.

| ARTICLE 9, PAYMENT OF _BILLS \
o (u) All paymcnt" callcd for under this Agrccment;

~:5hnll ‘be mndc by User swithin slxty 1601 days: achr reccipt

vwoiubilla nhc:cﬁor. No- pnymcnta shall ba withheld bccausc nff




ény»dispu:c‘gs to “ho correctness of itemsm in the billsg
rendered, and any d.screpancies reconciled betwoen the
?articu~haratovehall be adjusted in the accounts of a
subsequent manth. The records of cach party hereto, lnsofar
as they pertain to matters covercd by this Agreement, shall
‘ba opan at all reasonable times to inspoction by tho ather
party. | | |

{a) Bills rendored purruant to the provisions of
thir Agreement, other than those sat forth in Section 2
hereof, shall include direcct labor and material cooto,
togather with the surcharges, overhead percentages, and
cquipﬁgnt reantals in effect av the time any work i=
performed by Owner.

ARTICLE 10. DEFAULT AND TERMINATION |

In the cvent of any substantial fallure on the
part of User to perform lts obligations under this Agrecment
and its :ontinuante in such dofault for a poriod of Aixty
{EG) days aftur urittcn notice thercof by cortified mail
From Owner, owner shull have the right at its option, after
first qiving thirty (30) days' written notice thereof by
_ccrtificd mall, and notwithstunding any waiver by Owner of
any prinr brcach thorcof, to torminate the Trackage Rights
and Uscr - use cf tho Subject Trackagon. The exorclse of
gsuch righ: by Owner shall not impair its rights under this
’ngreeman or any cause or causcs of action it may have

‘against Uuer for the rocovery of damnges~

V'fARIICLE 11. REGULATORY APPROVAL
Ehauld implemuntation of this Agreement: rcquirc
,thc La}ing of  any actlon by User and/or the Interntutc T

=   VCommarcn Commismlon undur 49 1.5.C. Soctlons 1Q505 11]43 or ...

7& 11344 Uscr at itn own coat and oxpense will in*Liate nnd

'  thercafter dlligcntly prosucuto ‘much ac=ion and thiﬁ
_*Agrcumcnt ahull tmkc cffect on thoe dntn user cnmmcn:us
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opcrations over the Subject Trackage {herein referred to as
the "Commencement Date™}. The Commencement Datc shall be
cvidonced by an exchange of correspondence hetwoon the
appropriato oparating officers of the parties hereto. In
the ovent action under such sections 18 not roaquired, the
Commencement Date shall be the date agreed upon by tho
partics hereto né eviduhced by an exchango of correspondence
roferred to abova. Owner will assist and support cfforts of
User to moet the requircments of tho aforesald scctiona.

AKTICLE 12. ABANDONHENT OF SUBJECY TRACRAGE

- Notvithﬁtanding the provislons of Section 7 of
this Agroement, Owner may abandon tho Subject Trpckagu
during the term of this Agrcumqﬁt, or any renewals theoreof,
upon giving User not lcss than one hundred twenty (120) days
notice of Ownor's intent to abandon. In the cvent regqulatory
authority is required to offect such abandonment, User will
not interfore with Ownerts actions to seck and to exercise
such authority. 1In the cvent rcgulatofy authorlty is
rogquired for User to discontinue its own operations over the
SubjectiT:ackagd, User will seek such regulatory authority
at the samo time that Owner seeks regulatory authority to
abandon tho Subject Trackage. Owner and User will exuchSQ
the abandonment and discontinunnce authority within thirty
{30) days from the date Owner and User obtain the
aforementioned regulatory authority. Upon tho date
cstablished by Owner for abandonment of the Subject Trackage
by its aforesald notice tec User or upon the above=specificd
date of exercise of the regulatory authority to abandon and
_dis:ontinuu gporations, whichever ls later, thia Agreem-nt
shall terminate and be of no further force and offect,
nxcepc that termination of this Agreement shall not relieve
.nr rnlcaso nlthcr party heroto f£rom any’ ohllgnticns 1ssumnd
or from any Ylability which may have arisen or bean -ncurred'
‘ priur to sald termination. The foregoing proviuiarﬂ ahail
rwgovcrn the pnrtion hcrata, noLwithatanding tho prcviaions of
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45 U.S5.C. Scﬁtiqns 10505-10806 or any octhor provisions of
law, and User hereby expressly walves any rightzs it may
posscss to subsidize operations on the Subject Trackage or
to acquire the Subject Trackage pursuant to sald pravisions
of law. As used herein, Subject Trauage means the entire
subject Trackage or any portion or portions thereaof.

ARTICLE 13. GENERAL PROVISTONS

fa) This Agrecment and cach and every provisicn
herecf are for the exclusive benelit of the partics hercto
and not for the benefit of any third party. Hothing herein
contained shall be takan as creating or increasing any right
in any third party to recover by way of damages or otherwise
against either of the parties hereto.

{b) All Secticn and Article headings arc
inserted Jor convenience only and shall not affect any
construction or interprotation of this Agreement.

{c) Thiz Agreement and the attachments annexed
hereto and integrated hercwith cont&in_the entire agreement
of the partfies hereto and supersede any and all oral
understandings between the parties.

(d} No term or provision of this Agreement may
bo amunﬂgd, waived or discharged, except by an instrument in
writing signed by both parties to this Agreement:

‘ (el As used in this Agrcement, whencver
reference is made to the trains, leocomotives, cars, or
cqu‘pmcnt of, or in the account of, one of the pnztleu

he:eto, such uxprcssion means tho tralrs, loccmativcs. cuxs,

or equipment in tho poscession of or .operated by onu of the
‘partics’ and includes such trains locomotives, cars, o

":cquipmtnt which arc owned by, leased to, or in thu accnun:
‘.] ;0£ such party whencvcr such locomntivna, cars, or
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equipment arc owned or leased by onc party to thia Adroement
and are in tho possassion or account of the other party to

this Agrcement, such locomotives, cars, and equipment shall
be considercd those of the other party under this Agreement.

(£} All words, terms, and phrases used in this
Agreement shall be construed in accordance with the
ganarally appllcable definition or meaning of such words,
terms, and phrases in the railroad industry, |

ARTICLE 14. ARBITRATION

- Any irreconcilable dispute arising botween the

partieos with respect to this Agreement shall be saottled
through binding arbitration by a sole, disinterested
arbitrator to be selected jointly by the parties. If the

parties faill to select such arbitrator within sixty (60)
days after demand for arbit:atleon is made by either party
hereto, then they shall jointly submit tha matter to binding

arbitration under the Commercial Arbirration Rulas of the
American Arbltraticn Association. The decision of the
arbitrator shall be f£inal and conclusive upon the parties
‘hercto. ‘Each party to the arbitration shall pay the

compensations, costs, fees and expanses of its own

wltnesses, expoerts and counsel. The compensation, costs and
cxpense of the axbitratar, 1f any, ohall be bornu cqually by

the parties herato.

ARTICLE 15. succEssoas AND ASSIGNS

This Agreemont shall inure to the benefit of and
be binding upon the parties heroteo., User herecby expressly
waiveos any right to tranofer or assign this Agreement, or
any of {rs righcs. intorests, or obilgationn hernundcr, by
mergnr or- otheruisn, to any pcrson, flrm, or cuxporntion,

A-135
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SUPFLEMENTAL AGHERMENT

THIS SUPPLEMENTAL AGREEMENT, entered into as of this m"(‘
day of Detadar  , 1950, by and between CONSOLIDATED RATL
CURPORATION (herelnafter referred to as "Owner") and MAHONING
VALLEY RATILWAY COMBANY (hereinafter referred to as "User').

WHEREAS, pursuant to the terms of & Trackage Rights
Agreement dated Scptember 14, 1990 {hereinafter reforred to as
"Agreement") betweesn Owner and User, User currently enijoys
trackage rights over any and/or all of Owner's tracks located

between Milepost 559.5% (wabash Yard) and Milepost 61.5% {south of |

"@raham" Interlocking), (hereinafter referred to as “Subject
‘Trackage"), Youngstown, Ohlo, to afford User an access routno
between the welded and seamless stesl mllls of LTV Steel Campany,
Ino., and

'WHERERAS, User has requested the right to exit and re-enter
the Suhject Tra:kage for the sole purpose of serving the Castlo
Industrial Park, Ynungntm, ohio; and

WHEREAS, ‘Conrail ls agreeabls tdpexmitting User to exit and
ro-anter the Subject Trackago; and

'WHERERS, th:: parties heretn harehy agres to amnnd the
:nfnresaid Agmamant to pamit the exit and re-encry of tha
:Su.b,jact_ ”_Ifz:;ckng‘,ﬂ by User.

Now 'J:HERE’.E'm the parties hereto, intending to be 1egally
;=bound agrae ‘as fo" 1mmi

1 Eecr_inn 6 .of the Agreement is hnrehy amended to pamit ¢

. _Usa: t-_he rlght to md.t nnd re-enter owner's trackagc at
;-approximntnly Milcpcst 61 At [“Grnhnm“ Ianterlocking), as. sh.:rwn on -




"Exhibit II" dated Octcher 29, 1990, attached herctec and made a
part herocf. ‘

2. The traffic involved shall be limited and rostricted
for the sole purpose of exlt and- re-entry of loaded and empty
freight cars to and from Castlo Industrial Park. ‘

3. There will be no charge for User's rights covared by
this Supplemental Agreement.

4. This Supplemental Agreement shall take effect in
accordance with the provisions of paragraphk 5 below and will
continue in forrce and effect until terminated by either party
upon sixty (60) days' written notice to the other party.
Termination of this Supplemental Agreement shall not relieve,
release or excuse User from any liabllity which User may have
incurred or any cbligatien which may have accrued ungder any
;pruvls ons of this Supplemental Agreemant pricr to the effective
date of termination.

5. Should implementation of this Supplemental Agreement
require the taking of any action by User and/or the Interstate
Commerce Commission under 43 U.S.C. Sectlons 10505, 11343 cr
11344, Usar, at its own cost and expense, wWill initiate and
thereafter diligantly prosecute such action and this 5upplemnntn‘
Agruemunt ahnll,hunume effectlve on the dats User comnences
»cparating ovur tha Subject Trackage for the purpose o£ accasaing

"Castlc Industrial Park [herainaftur refe:red to as tha

"Qcmmancemant Data”) The Commencement Date shall ba evidenced
by an ux:hange nf :orruspcndcunu hatwenn the appropriate
‘apnrating ufficurs af the parties hereto. In the event action
ﬁunderjauch snc””’nn 1z 'not required, the Cummancemant Data ahall“
: ‘wﬁﬂtﬂ agrees ;upun by the purtiea hereto as aviden:cd by an

'” §exnhangu af’ :arruaphndencﬂ xu!arrod to abave. Owner will asa&st

‘}andgsuppnrt efforts nf User to mect ‘the anuiremants of the
ﬁnfnreaaid sactians.




6. Ex:ept a5 herein modified or supplemented, the
ﬁSeptamber 14, 1990 Agreemant shall xemain in £ull force and
effect.

7. User agrees to assume and hold Owner harmless from any
cmployce claims predicated on loss of, or adverse lmpact on,
compensation, benefits, or working conditions arisiﬁg‘fnum thig
Supplemental Agraamant or the activities of the parties
‘thereundar, whether such claims are based on conditiens lmpcsed
by the Interstats Cammerce Commisslon or are pred.cntcd.an_the
Railway Labor Act or Labor agrecmonts.

- IN WITNESS WHEREOF, the parties hereto have caused thisg
‘Supplemental Agreement to be duly executed as of the date first
above written. ‘ '

WITHESS: CONSOLIDATED RATL CCRPGHEATION

BY.\ \ ‘TLAIA*;H*

Generil Supaflntcndnnt -
Contracts _

MARONING VALLEY RATILROAD COMPANY

D Fhatiite




LU Jremanal ,f . % >
. <. M.P. 61.4 U
o~ : I~ - vV
— .f‘. L ‘rl-’/
K
’ B ! ._\"‘l\.'
IR NI 1T
Jespang Jreg oA e / - }'_l'Lf
20 A Tadawy
Aposjrectat Sepuetaeg Fonad N ) »s b
[ loWawbpl Wi ot Tl _/ ‘/ (PR T™
“'A'U.M.-lﬂ'lr‘.u-‘ I _ 7z p
R TLE U ST P N L / \\17 I
bt A Y e
a1 7/ F 11
N un
5 A ,3"' 2 oi
fi _,
P
1 K
& / -2
: 1 YA
k4 ; I‘. ,’,’ oy
" \:‘1"1 4 \?{bl
R G
PN
—————— - AL
- |> N . .
(o HASELTON YARD™
; -l’ h
Al o 4
3 AN _ : Y 4
X SN ISR L 4 (=7 5 D, g
Y YEXnInIT ALt
. CKEY ' L RRTII
it N G Lt ‘ : CONTRACT ADIUIYLSTRATION
: L CONTATL "TRACKAGE ., PHILADELTUTA, PA

OCTCRER 29, 1990




i :.fzkﬁlhbéfj;.,_a'

THE MAHONING VALLEY RAILWAY COMPANY
1600 Second Avonuc
Plttaburgh, PA 15219

Decombar 14, 1990

Governor

State of Ohio /
State Houso ' !
Columbus, ‘OH 43215

Ra: virenmental Hotic
‘TO WHOM IT HAY CONCERN:

Simultaneous with this lotter we are filing with the
Interstate Commerce Commission a notice to exempt a transaction
from raqulution pursuant to 49 C.F.R. 1180. A description of
the £il.ng and maps of tha affacted areas arc provided in an
attachment to this lettar. Tha purpose of this lettor 19 to
raise relevant environmental and ‘cnergy matters.

Arcas of concern, which you and othor interested: stnta and
local agencies are invited to address, includu but are not
limited to the tnllowing¢

{1} Leccal land;use plans.

(2) ‘The existing transportation ocystenm, including
nltarnativu trnnaportntion modog.

(3) Enorgy consunption.

(4) Alr emisaions, acblent conditions, nnd ralovunt
- - fedoral, state, and local stnndnrda.

'(59 Bodian ot untur nnd ovurull ‘water: qunlity.

(6) Tarrastrinl and aquntic ecusystumﬂ, limited to uniquoff  _¥§ﬁ;

rosourcnn and thrcntened or andungured apncinn.




Govornor of oOhilo —-2- Decambor 14, 1990

{7) Ambient noise lovels.
{8} Exlsting or potential sofaty hazardo.

{9} cCultural, historlc, or archaeological nites liscted or
eligible for {ncluaion in tho Mational Registor of Iistoric
Plocen.

{10) Potentinl for use for other public purposes or any
proparty proposed for abandonment, including rightso-of-way. A
regquest for o publlic use condition under 49 U.5.C. 10906 must
be in writing and sct forth: (1) Tha condition eought; (2}
the public importance of the condition;y (3) the perlod of tima
for which the condition would ba effective; and (4)
justification for the imposition of tho time poericd. A copy of
the roquest shall bp mailed to tho applicant.

{11) Prespoctive uso of the right-of-way for intorim trail
use and rail banking under 16 U,58.C. 1247(d) and 49 C.F.R.
1152.29.

We aro providing this noticoe oo that you may inform
intarested state and local agencles of the proposal, and mo
that you or thay moy invostigate tho affected area and provide
tha. comminuion with nocessary information in timoly fashion.
This request for envlronnantal infornation, howavar, is not
related to any agency's rights to file administrative protests
or ‘appeals, which are governed by ooparate proceduraa. -

‘Bocause the npplicubln statuteo impose stringant daudllnas
for procoseing this action, rooponso within two wecks would be
appreciated. Plecase address tho original of any commoents
diroctly o the Saction of Energy and Environmont, Roon 4143,

‘Intorstatc Commerca Connissian, Washington, D.C. 20423, and
forward a. copy to our reprosentative at the address listad
'bﬁlow.

The information provided will be. considercd by tha
Comnission togothor with othar material rocaived in avaluating
tho overall- environwnntul and enargy inpact of ‘the contenplatad
action. If thorecare any quostlicns concorning tha nffacted
.aroa or othor mattoeoro ralated to tho propocal, ploaba cuntnct
our representative directly.



" ‘Governor of ohio -3 Docamber 14, 1990

- S Questiona regarding the form or content of any rusponac to

‘the rotice should be roferred to tha Section of Enorgy and
-Envtronment ot the above addrass. In any communication, pleasa
rater to the dockat numbaer assigned to this action: Financa
Docket Mo. 31773. Our ropresentative in this watter is Suzanne
M. ‘Te Beau, Welner, McCaffrey, Droedsky, Raplan & Levin, P.C.,
who may be contacted by telephone at (202) 628-2000 or by mail
at Suita BOD, 1350 Mew York Avenue, MH.W., Washington, D.C.
200054797,

Sinceroly,
4 . ‘
THE MAHOMING VALLEY RAILWAY COMPANY,

By its ropresentative,

.

-Sgzanpna H. Te Bonu
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i _
The Honorable Sidney L. Strlckland i ¢

Sacretary

Intorstate Commerce Commisslon‘
12th Street & Constitution Avenun‘
pe

washington,

Ro:

McCAFFREY, BRODSKY, KAPLAN & LEVIN, P,C.
AtTonN[YBE AT Lam
S5uar 0oo
(38D NOw YORR AVENUS, NV,
- WaswningTon, D.C. 20008-4797

LAayRLNCE A, LATOURETTE
RayDAL I BRULDS
JRCHART J ANOBEAMNO, J
CHan1TeNIn L, w\ounul--
G A AVRARDTORY
BYCPRIN D, HILED
JEFFRCY A SO4LEY
TreQMA L, LARMINCL 11f
PALIL A, MDY OO

ELL M MARRE NG
DO RE PRI L. AT Y
DVCPHTMN A MEVOARREY *

o ere-7000 -

TIAECQMIN[TO2) BIA-200

boecombar 17, 1990

B T :

MW,
204“3

o

voririud Hotlico of Excnmption nf tha thaning anlny

31773}

Ruilwny cgmnnny fEinnnce ankg; Ho.

Doar Mr.

Ploaso find anclosod the original Verlification
copica which inadvertontly was not filad with the or

Strickland:

Eugu and 10
ginal

Notica and Vurified Notice in the abova retaronced docket cn
Fridny, Docenbor 14, 1990.; '

If you havo any qucetionn raqurdlnq this filing pleusui

call mo.

Thank you for your nesistance in this matter.

ATe s tpra 3l ot

Sinceruly, 5 ’/f-”
s e ,»»;’
oA
r‘*‘, PR !‘Ir“’ ! F S .
e xSuzunna M. To Boou
L
&
g
e

{ ' Pan of
.  Putilia ﬂﬂfﬁ'u
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. | - THE MAHONING VALLEY RAILWAY COMP ANY

PO DOX &85, CARPOALLL OM A4105-0024

I, R. L. Hcc::mbs, verlly undnr pennlty of perjury that tho
. intomation contained in tho :oregolng Vnriﬁied Hoticu or
.Exemption i true ‘and uortout to the bcot of my kn,uwledga,
lnfcmation and Leliaf. I furthor cartlfy that I an quali!ie:l ‘
and nuthox:i..nd tn flle thia Verifiod Notice of. Exenption.

Dated: Aéillffé;ﬁ? . 1990

THE MAHONING VALLEY RAILWAY COMPANY

ey

{ /J,J\_ o A ‘ /nj : _
. d o \“) ‘ B ‘}, A ‘ ‘ ‘
T L‘-* Iﬁ‘-“.—ﬂ ""-—ﬂL bbbﬂ,—;—) .

R. L. McCombg '
Vica Pronidont-t)purationn




o sERvIEEBATE
: FR-7035-01 . . - . T
IRTER.:‘TATE COMMENCE COMMISSION oLt E
‘WOTICE oF EXIHPTION = :
[Financu Docknt uo. 317731

BE R THE HAHDH!NG VALLEY RAILRAY COHPAﬂY-—
TRACKAGE RZGHTS EYEHPT!ON-*CORSULIDJTID RAIL CORPOHATION

. Cunnalldatcd Rail Corpnrntion rConrn.l) huu agracd tn

qru1t evarhead traCano r!ghtn to Tha thoning Valloy
,Ruilvay Coppany (HVFY) between nppraxlbqtoiy r.llopoar 59.5
and approximatoly nlienést 61.3 In Conrail’s Hn:ultun vard, | j%

Youngstown, OT,'xﬁc\urlng ‘the Young1town Secondary Track,

tho Grahan Running Track, and all uidlnqn, yarﬂ tracks, and fi

o

1nduntr1a1 ;cnd tra:ka conne= ting Lhcrvto aa pay bo
, nuccsuary To nrford HVRY an acceoso routn bntvoen tho woldod
if'  L Ann‘unnnlunn nllls o! LTV Stool Tubulnr Products caupany,'
: iéc. Thu trackagu rightn wore to bocono et[uctivo on
Doconbur 21, 19904
Tnis natjcu 1a fi{led undcr 43 crn 1180, 2(d}(7)

Patitionn to ruvcku the nxnnptinn undor 49 U.5.C. 10505(d)

oy bo filnd at 1ny tine. Tho 'ilinq of a patitlon Lo
rovoka will not ctay Lhe trnnsuction. Ploudingu pust be
filed with thq Commlraion and served on: Suzanno M.

‘ Ta BQaﬁ, znﬁ., Sulto BOO, 1350 Maw York Avenus, MM,

vashington, oc 20005-4797.

Ag n cundition to :ha uge of thin oxcnptian, any

unployeua attoctcd by thu t—ncxugo rlghtn v&ll bo protcctcd ' E

JESE—



' pursuant. to
BN, 154 1.C.C. €

Dntad D:cc-bnn !b, 1990

eos usn). as .odiﬂod 1n mgg;j_nn_mui

s 360 l c.c. 651 (1380)

ctina mac_m , o0f4lee -

By thu coniuian, Jauph ll peftmax. Ac
ot P:oeooﬂlnqn. ) - : V
. “g1dnoy L. strLcklnnd. ar.
_ (SEAL) Soarotary -






