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Y OVERNIGHT DELIVERY
ynthia T. Brown, Chief

ection of Administration

ffice of Proceedings

urface Transportation Board

95 E Street, SW

/ashington, DC 20423

RE: 212 MARIN BLVD. LLC et al; PETITION FOR™
- DECLARATORY RULING; DOCKET FD-35825
Motion to Supplement the Record

lear Ms. Brown,

We are enclosing an original and ten copies of our motion for filing in the above
1atter which is now pending reconsideration of the Board’s earlier decision. Attempts to
le these electronically yesterday and today have been unsuccessful, so therefore we are
roviding you with hard copies. Since we mailed service copies yesterday, we will

dvise all parties by follow up mail service,

Also, the document served by mail yesterday has been modified slightly to
ddress a technical issue, but an issue that could be very material to the Board’s review of
nis matter. That issue is the quality of the Parcel Map provided to us by Counsel for
ersey City in AB-167-1 189-X; ‘When that map appears on the Board’s website, it is
lifferent in color rendering and less contrast and detail appears than we have on the hard
opy. Therefore, we will formally request that Counsel for Jersey City file fully color-
iccurate copies with the Board and serve the same on all parties. Our Errata sheet to all

sersons and entities will include this letter as a form of notice of that issue and request.















abandonment in 2002 severed the Harsimus Branch from its connection to the national rail
network at CP Waldo.

The Board cannot reject Petitioners' factual basis for its Petition in this matter, namely
that a single track connected both the River Line and the Harsimus Branch at the Switch and then
ran together for approximately 750 feet to CP Waldo, and then reverse itself by acéepting that
same set of facts in order to allow the City to advance arguments in favor of its OFA. The Board
does not have the jurisdiction to make inconsistent findings on the location of lines of rail
conveyed to Conrail by order of the Special Court in 1976, but that is exactly what the City has
presented as its argument why the Board should continue in its rejection of Petitioners' petition
for a declaratory order in this proceeding (FD 35825), and accept the City's OFA in Conrail's
pending abandonment of the Harsimus Branch (AB-167-1189-X).

ARGUMENT
-The Board Can No Longer Rely Upon Any of The City’s Prior Arguments-

The Board rejected Petitioners' arguments on the severance of the Hafsimus Branch from
the national rail network by the unsupported net factual conclusion that the Petitioners were
mistaken when they alleged that a single track connected the River Line and the Harsimus
Branch to CP Waldo. The Board found that since the River Line was abandoned to CP Waldo, it
could not have included any portion of the Harsimus Branch. Decision, STB FD-35828, slip op.
at 4 (Served August 11, 2014). It was pointed out thaf the River Line abandonment proceedings
never mentioned the Harsimus Branch at all. From that, the Board has concluded that Petitioners'
';ingle-track argument mﬁst somehow be wrong. The fact that the arguméﬁt was supported by

aerial photography taken in 1976 and 1979 that showed only one tract between the Switch and












Docket proceedings, the City has been shown to be relying upon a state of facts reflected in the
Parcel Map from the Conrail abandonment that is inconsistent with its arguments to the Board in
the present Finance Docket proceeding. The City’s recently filed Parcel Map to the Board serves
as an admission by the City that it's prior arguments were factually incorrect, and supports the
enly set of facts presented to the Board in the preéent proceeding, with which the Board's prior
decision is completely at odds.
-The Record Should Be Supplemented-

The Board must consider the City’s actual position. The City’s change in position has the

clear ability of materially affecting the Board’s decision on reconsideration in this matter. See

49.C.F.R. 1115.3; see also Pioneer Indus. Ry.-Alternative Rail Serv.-Cent. Ill. R.R., FD 34917,

slip op. at 8 (STB served Jan. 12, 2007)(reopening granted after the only shipper on a rail line
changed position and opposed the discontinuance of rail service, which could materially affect
the Board's analysis). The City has essentially abandoned its position in this matter by filing the
Parcel Map with the Board that clearly corroborates the LL.Cs’ position on the issue of the
connection between the River Line and the Harsimus Branch and the abandonment thereof.

The City’s Parcel Map establishes that the Switch cannot be CP Waldo and that the only
means of access to the national rail network for the Harsimus Branch was through what the City
now itself terms it the “River Line (Abandoned)”. The City’s filing serves to highlight that there
are no facts at hand contradicting the LLCs’ position on this issue. Conrail has not opposed the
LLCs’ descriptions of the connection of the Harsimus Branch to the River Line, and the only
relevant facts actually provided i)y the City, its Parcel Map, directly contradict bthe City’s own

position.



The Board must consider the City’s filings in the Conrail Abandonment Proceeding in
determining whether to grant reconsideration. Consideration of the City’s change in position is
necessary for the Board to reach a decision on a complete record; the material is certainly

relevant and could not have been introduced at an earlier time. Rio Grande Industries, Inc.—

Trackage Rights Burlington Northern Railroad Co., I.C.C. Finance Docket No. 31730, 1991 WL

62169, at *1, n. 2 (Mar. 8, 1991)(Denying motion to strike supplemental filing). The Board’s
consideration of the City’s admission certainly will not prejudice the City as the Board’s
consideration of a position it has purposely taken in another matter will certainly provide a more
complete understanding of a complicated situation and is necessary to the understanding of the
issues. Allegheny Valley R.R. Co.--Petition for Declaratory Order, FD 35239 slip op. at 4 (June
11, 2010)(accepting supplemental evidence into the record).

The location and nature of the intersection of the Harsimus Branch and the River Line to
the National Rail network is of material importance to the Board’s consideration of the LLCs’
Petition and pending Motion for Reconsideration. The City itself recognizes the materiality of
this issue. In opposing the LLCs’ Motion for Reconsideration the City incorrectly (but
nevertheless) asserts that:

“The only claim of the LLCs over which the agency had
jurisdiction [in this action] is the de facto abandonment by
severance claim . . . . [City’s September 18m 2014 Reply to the
Motion for Reconsideration, p. 9.]

The problem with the City’s argument is that there has simply never been two CP Waldos
nor two tracks connecting Conrail’s Harsimus Branch or River Line to CP Waldo, as the City
itself acknowledges in support of its OFA and the LL.Cs have argued here, all along. The Board

authorized the abandonment of the River Line upon which the Harsimus Branch connected to the

national rail network at CP Waldo in 2002. The Harsimus Branch has thus been severed.






such a severance was in 2002, not now. The Board cannot now ignore the City’s change in
position in order to undo what has been done.

Conclusion

For the foregoing reasons, the LLCs respectfully request that their motion to (1)
supplement the LLCs’ Motion for Reconsideration of the Board’s denial of the LLCs’ Petition
lfor a Declaratory Order of Exemption to include the arguments raised herein, and (2) to
supplement the record in this action to include the City’s Parcel Map filed on January 20, 2015
as an Exhibit to its Motion for Leave to File a Reply in the Conrail Abandonment Proceeding
(AB-167-1189-X), (attached as Exhibits 1 hereto), in the above-captioned matter be granted.

Respectfully submitted,

WATERS, McPHERSON, McNEILL, P.C.

By:

300 Lighting Way
Secaucus, NJ 07094
Phone: 201-330-7453
Counsel for Petitioners
Dated: March 4, 2015
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VERIFICATION OF MOTION

Daniel E. Horgan, Esq., hereby verifies as follows:

1. I am an attorney-at-law admitted to practice before the United States District
Court for the District of Columbia and the State of New Jersey and that I am lead counsel for the
nine Limited Liability Company Petitioners in this matter. I make this verification in support of
the Petitioners’ Motion appended hereto based on my knowledge and as the attorney for the
Petitioners.

2. The facts and representations set forth in the aforementioned Petition are true und
correct to the best of my knowledge, information and belief.

3. [ am qualified an authorized to file this motion.

I verify under penalty of petjury that the foregoing is true and correct.

300 Lighting Way
Secaucus, NJ 07094
Phone: 201-330-7453
Counse] for Petitioners
Dated: March 4, 2015













































EXHIBIT 4
(44)

Exhibit 4(a) to Petitioners’ Motion to Supplement

Nature of Exhibit:
Copy of Exhibit O-4 In Support of Petitioners® May 8, 2014 Petition for a Declaratory Order:

Attachment D to the Dixon Declaration (with only layer “Image-Aerial 1979 Keystone”
displayed in color)










Exhibit 4(b) to Petitioners’ Motion to Supplement

Nature of Exhibit:
Copy of Exhibit O-4 In Support of Petitioners® May 8, 2014 Petition for a Declaratory Order:

Attachment D to the Dixon Declaration (with only layer “Image-Aerial 1979 Keystone”
displayed in black and white)







T EXHBiTS FOR
HYMAN PROPERTY
Attachment D

River Line and Norsfmus Branch at CP ¥Waldo - 1979
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EXHIBIT 5

Exhibit 5 to Petitioners’ Motion to Supplement

Nature of Exhibit:
Copy of Exhibit H In Support of Petitioners” May 8, 2014 Petition for a Declaratory Order:

Attachment A to the Declaration of Daniel E. Horgan filed on September 6, 2012 in the matter
captioned City of Jersey City et al. v. Conrail et al., U.S. District Court, District of Columbia,
docket number 09-1900(ABJ):

Photograph of area immediately to the east of the National Docks Line where the River Line is
carried on a steel bridge supported by a steel pier, and a stone and concrete pier of the Harsimus
Branch is short distance away to the South, looking to the South along the national Docks Line.












