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Ballard Terminal Railroad Company, LLC ("Ballard"), by and through counsel 

and pursuant to 49 C.P.R. § 1114.28, hereby files its reply to King County, Washington ("King 

County"), City of Kirkland, Washington ("Kirkland"), and Puget Sound Regional Transit 

Authority's ("Sound Transit's") replies to Ballard's Motion for Preliminary Injunction. As 

Ballard will explain, the testimony presented by Ballard's opponents in their respective briefs 

opposing a preliminary injunction does not accurately portray all testimony relevant to the issues 

of (I) shipper interest in freight service on the Woodinville-Bellevue line (hereinafter the 

"Line"); and (2) Ballard's status as a bona fide petitioner. To the contrary, Ballard's opponents 

have presented limited, one-sided testimony that only became available after Ballard filed its 

Motion for Preliminary Injunction. Ballard is filing this reply for the purpose of briefly 

demonstrating that record is not complete and to urge the Board to refrain from ruling on 
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Ballard's Motion for Preliminary Injunction until comments on Ballard's petitions and Ballard's 

reply thereto are filed. All filings pertinent to Ballard's petitions are likely to be made by the end 

of July. 1 

BACKGROUND 

As addressed in Ballard's motion for leave to file this reply, Ballard's opponents 

took four depositions after the filing of Ballard's Motion for Preliminary Injunction. The 

deponents were (I) Ballard General Manager Byron Cole; (2) Eastside Community Rail, L.L.C. 

("Eastside") Managing Director Douglas Engle; (3) Wolford Trucking and Demolition, Inc. 

("Wolford Trucking") owner Bobby Wolford; and (4) CalPortland Company ("CalPortland") 

Aggregate Sales Manager Michael Skrivan. 

Eastside leases operating rights to Ballard on an adjacent section of track from 

Snohomish, Washington, to Woodinville, Washington. It has also partnered with Ballard for the 

purpose of planning freight operations on the Line, meeting with potential shippers, 

communicating with public entities, and undertaking financial and logistical planning necessary 

to resume freight operations on the Line. Thus, Mr. Engle and Mr. Cole provided testimony on a 

wide range of issues, including their communications with potential shippers, and the financial 

and logistical underpinnings for the planned reactivation of freight service on the Line. A 

significant amount of relevant testimony on these subjects were ignored or mischaracterized by 

Ballard's opponents in their respective reply briefs. 

For their part, Mr. Wolford and Mr. Skrivan were deposed by Ballard opponents 

because they are shippers who submitted letters expressing their desire for the reactivation of 

freight service on the Line. In their depositions, they offered testimony on the construction 

As of the date of this filing, there are no set dates for the filing of comments and replies. The 
previous date for filing of comments was June 18, while the reply deadline was July 18. However, those 
deadlines were stayed pending the resolution of a discovery dispute. 
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boom occurring in and around Bellevue area, their ability to procure contracts to haul spoils and 

aggregate to and from construction sites in Bellevue, and their willingness and ability to ship 

such materials by rail on the Line, among other things. In their respective replies, King County, 

Kirkland, and Sound Transit subjectively asse1i, by reference to isolated excerpts of testimony, 

that Mr. Wolford and Mr. Skrivan do not have actual interest in shipping on the Line and, despite 

being prominent construction-industry businesses that move materials throughout the area, 

would be incapable of accessing the Line and incapable of procuring contracts for construction 

projects in the Bellevue area. In order to reach this conclusion, King County, Kirkland, and 

Sound Transit ignore testimony and substitute their own business judgment for that of Mr. 

Wolford and Mr. Skrivan. 

ARGUMENT 

In proceedings before the Board, when one party introduces portions of deposition 

testimony into the record, another party may introduce countervailing portions of such testimony. 

Specifically, 49 C.P.R.§ 1114.28 provides: 

At the oral hearing, or upon the submission of statements under the 
modified procedure, depositions, requests for admission and written 
interrogatories, and respective responses may be offered in evidence by 
the paliy at whose instance they were taken . . . [ilf only part of a 
deposition, request for admission or written interrogatory, or response 
thereto is ojfered in evidence by a party, any other party (where the matter 
is being heard orally) may require him to introduce all of it which is 
relevant to the part introduced, and any party may introduce any other 
parts .... 

(Emphasis added). As King County, Kirkland, and Sound Transit have introduced portions of 

Mr. Cole, Mr. Engle, Mr. Wolford, and Mr. Skrivan's deposition testimony, Ballard is entitled to 

introduce additional testimony to clarify the record and further the Board's understanding of the 

facts of this matter. 
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In this brief, Ballard will cite certain misrepresentations set forth by its opponents 

to highlight the degree to which they have distorted the record by presenting testimony out of 

context. In the interests of pragmatism, however, Ballard asks that the Board refrain from ruling 

on the preliminary injunction until all filings relating to Ballard's petitions are complete, which 

will likely occur at the end of July. At that time, the Board will have all substantive legal and 

factual arguments in available to it, and Ballard, in its reply to comments, will be able to respond 

to all contentions and facts presented by its opponents. 

A. Byron Cole and Douglas Engle Testimony 

King County and Sound Transit incorrectly assert that Ballard does not have the 

money to perform "significant maintenance, despite several outstanding signal or crossing 

issues" on the Woodinville-Snohomish line that it currently operates. 2 This is not an accurate 

summary of Mr. Cole's testimony. Rather, Mr. Cole testified that though the track is not Class I 

level, "we don't skimp on the maintenance of the grade crossing gates, lights, masts and all that 

stuff."3 

While King County, Sound Transit, and Kirkland cite testimony from early in Mr. 

Cole's deposition suggesting that Ballard operates in the red, Mr. Cole later clarified that Ballard 

is "about breaking even or maybe come out a little bit on the plus side."4 Though Mr. Cole 

advised a bankruptcy court judge that Ballard's financial condition had been "precarious," Mr. 

2 See Reply of King County, Washington and Central Puget Sound Regional Transit Authority to 
Ballard Terminal Railroad Company, L.L.C.'s Motion for Preliminmy Injunction (hereinafter "King 
County & Sound Transit's Reply") at II. 

See Cole Dep. Trans. at 211 (Exhibit I hereto). 

4 See Cole Dep. Trans. at 83 (Exhibit 2 hereto). Mr. Cole also underestimated Ballard's 2012 
revenue, which was not $500,000. Rather, it was $631,903.42. See BTR 5-11, marked "Confidential" 
(Exhibit 3 hereto). 

6 



Cole testified at the time of this statement, Ballard was not getting paid for freight on the 

Woodinville-Snohomish segment due to the bankruptcy proceedings involving its former lessor. 5 

Now that the bankruptcy proceedings have concluded, Ballard has control of billings and the 

situation is "quite a bit better."6 Ballard's opponents, predictably, failed to cite such testimony. 

Ballard's opponents repeatedly cite testimony that Ballard currently owns no 

property along the Line in an attempt to discredit Ballard's status as a bona fide petitioner. In so 

doing, however, they shy away from the obvious, common-sense explanation: Ballard and 

Eastside would be unwise to purchase property along the Line until the present uncertainty is 

resolved and Ballard actually procures reactivation rights. 7 As discussed at deposition, Ballard 

and Eastside, and their potential shippers have been identifying potentially viable sites for 

transload operations in Bellevue.8 Bobby Wolford testified that once reactivation becomes a 

reality, Wolford Trucking will have no difficulty procuring contracts, while Byron Cole stressed 

that Ballard and Eastside will be capable of rapidly funding track upgrades.9 Regarding the 

acquisition of funding for track upgrades, Ballard's opponents paint a dire, unrealistic picture as 

to the prospects of obtaining state funding for track upgrades, as significant amount of money is 

being invested in railroad infrastructure at this time. 10 

See Cole Dep. Trans. at 225-226 (Exhibit 4 hereto). 

7 See Cole Dep. Trans. at I 05, 141 (Exhibit 5 hereto). 

See Wolford Dep. Trans. at 96-97 (Exhibit 6 hereto); Skrivan Dep. Trans. at 53 (Exhibit 7 
hereto). 

9 See Wolford Dep. Trans. at 94 (Exhibit 8 hereto); Cole Dep. Trans. at 84 (Exhibit 9 hereto). 

10 See April II, 2013 email from Washington State Depattment of Transpmtation to Byron Cole 
reflecting, among other things, $92 million in funding for track upgrades (Exhibit I 0 hereto). 
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Similarly, Ballard's opponents seek to chastise Ballard for its inability to obtain 

an easement from Kirkland, Sound Transit, and King County to operate over the Line. Kirkland 

goes so far as to disingenuously assert that it would "step aside" for a carrier with a "credible 

proposal" for the reactivation of freight service. 11 There is no doubt that the public entities 

opposing reactivation in these proceedings, particularly Kirkland, are openly hostile to the 

resumption of freight service. Byron Cole discussed eff01ts to appeal to these entities for 

support, to no avail. 12 Mr. Engle testified that Kirkland City Manager Kurt Triplett and King 

County Council Member Jane Hague recently paid a personal visit to one potential shipper 

whom Ballard and Eastside had been communicating with, and that subsequently "all 

communications ceased after those visits."13 At this time, Ballard intends to issue written 

discovery to gather evidence relating to visits that King County and Kirkland representatives 

have made to discourage potential shippers from supporting Ballard and Eastside. It will also 

issue discovery to obtain information regarding public statements of Ms. Hague indicating that 

King County would never support freight reactivation on the Line. 14 

Finally, Ballard's opponents make dissonant assertions with respect to the 

potential for excursion trains to be run on the Line after reactivation. King County and Sound 

Transit claim that Mr. Cole disavowed knowledge or interest in running excursion trains, while 

11 Kirkland Reply at 20. 

12 See Cole Dep. Trans. at 100-102 (Exhibit 11 hereto). 

13 See Engle Dep. Trans. at 42-43 (Exhibit 12 hereto). 

14 See ECRR 1000 (Exhibit 13 hereto), whereby Kathy Cox reports to Douglas Engle that Ms. 
Hague has stated that "freight is a non-starter." 
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Kirkland claimed that Mr. Cole testified that Ballard would happily run excursion trains." 15 This 

incongruity stems from King County, Kirkland, and Sound Transit's attempts to exaggerate the 

testimony in different ways. Due to the confusion promulgated by Ballard's opponents, the 

substance of Mr. Engle and Mr. Cole's testimony on excursion trains merits clarification and an 

accurate accounting. 

As a preliminary matter, Mr. Cole and Mr. Engle both testified that other entities 

would actually run any excursion trains on the Line. In exchange for providing train crews and 

track, Ballard and Eastside would profit from such a venture in the form of revenue and track 

upgrades. 16 

More imp01tantly, Kirkland stretches the truth when it hypothesizes that "freight 

service was never the foundation for a profitable business."17 The implication that freight was 

not part of Ballard and Eastside's plan when Mr. Engle first approached Kirk Triplett about use 

of the Line is plainly false. Mr. Engle's initial emails and communications relating to the Line 

specifically emphasized plans to provide freight service for Safeway and construction-industry 

businesses interested in shipping to and from the Bellevue area. 18 When Mr. Engle and Mr. 

Triplett subsequently, and briefly, discussed foregoing freight plans in light of Kirkland's 

hostility toward such service, Mr. Engle described the loss of freight as a "huge give" that he 

15 King County & Sound Transit Reply at 9; Kirkland Reply at 7-8. Kirkland, when quoting Mr. 
Cole's testimony that he would say the "heck with freight," failed to mention that his comment was made 
facetiously. See Cole Dep. Trans. at 225 (Exhibit 14 hereto). 

16 See Cole Dep. Trans. at 171-172 (Exhibit 15 hereto); Engle Dep. Trans. at 56-58, 131-133 
(Exhibit 16 hereto). 

17 Kirkland's Reply at 6. 

18 See Engle email to Triplett (dated November 7, 2012) and Engle email to Williams (dated 
October 17, 20 12) (collectively Exhibit 17 hereto). 
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briefly entertained in an unrequited effort to be agreeable. 19 Overall, Ballard and Eastside have 

always attempted to work collaboratively with public bodies in order to support multiple uses of 

the right of way, including freight, excursion trains, transit, and trails. However, freight is 

Ballard and Eastside's area of expertise, and it is the centerpiece of Ballard and Kirkland's plans 

for reactivation.20 

B. Bobby Wolford Testimony 

Tlu·oughout his deposition, Mr. Wolford testified consistent with his support letter 

that he wants reactivation the Line so that he can haul spoils from construction projects in 

Bellevue. He stated that reactivation would benefit his business because Wolford Trucking 

could haul spoils cheaper and more efficiently by rail.21 He testified that there are numerous 

projects in Bellevue that he intends to bid on when they are let. 22 While Ballard's opponents 

emphasize the Bobby Wolford has not shipped by rail in the past, Mr. Wolford testified that he 

had discussed the construction of spur track at his facility previously, and that having a spur 

track installed by Eastside upon the reactivation of freight service on the Line is both feasible 

and highly advantageous to his operations.23 

Mr. Wolford, during deposition, made a comment to the effect of "it's all 

gobblygook," which Kirkland misrepresents as pertaining to Mr. Wolfored's estimate of the 

amounts of spoils that require hauling from Bellevue in forthcoming years. As his testimony 

19 See Engle Dep. Trans. at 196-198 (Exhibit 18 hereto). 

20 See Exhibit 16. 

21 See Wolford Dep. Trans. at 134-135 (Exhibit 19 hereto); see also Eastside spoils hauling 
assessments (Exhibit 20 hereto). 

22 See Wolford Dep. Trans. at 92-94 (Exhibit 21 hereto). 

23 See Wolford Dep. Trans. at 70-76, 130-131 (Exhibit 22 hereto). 
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indicates, Mr. Wolford was clearly expressing frustration with the long, overbearing, and 

harassing tenor of his deposition questioning.24 Mr. Wolford explained that hauling by rail is 

cheaper than by truck, and that his estimate for the amount of spoils coming out of Bellevue is 

based on his 42 years of industry experience and knowledge of projects in the Seattle area. He 

explained that he collaborated with Ernie Wilson on the language of the letter he submitted to the 

Board in support of freight reactivation in order to verify the accuracy of all statements therein. 25 

C. Michael Skrivan Testimony 

Mr. Sk:rivan testified that his company, Ca!Portland, is one of the five largest 

shippers of aggregate materials in the United States, and in many years is number one.26 He 

fmther indicated that it has over 25 percent of the market in the Pacific N01thwest.27 Just like 

Bobbly Wolford, he always keeps abreast of the construction market by meeting with people and 

gathering information in order to apprise himself of opportunities to ship aggregate materials?8 

His estimate as to the amount of aggregate needed in the Bellevue area was based on his own 

personal knowledge of the projects and construction boom that he anticipates lasting for several 

years. 29 Mr. Skrivan reviewed and meticulously edited his letter before signing off on it.30 

Mr. Skrivan emphasized that rail service to Bellevue (and elsewhere) would be 

advantageous and that rail service provides him shipping capabilities that his competitors do not 

24 

25 

26 

27 

28 

29 

30 

Id. at 92 (Exhibit 21 hereto). 

!d. at 33, 137-138 (Exhibit 23 hereto). 

See Skrivan Dep. Trans. at 66 (Exhibit 24 hereto). 

I d. 

I d. at 25-26 (Exhibit 25 hereto). 

I d. at 68-69 (Exhibit 26 hereto). 

Id. at 30-32 (Exhibit 27 hereto). 
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have and new opportunities to sell aggregate. 31 Specifically, offering rail shipping would place 

him in great stead with his customers.32 While CalPortland does not need a spur track to get 

aggregate to the Line, Mr. Skrivan testified, under an agreement of confidentiality, that he is 

aware of a viable site to connect to rail. 

Overall, both Mr. Skrivan and Mr. Wolford expressed strong support for 

reactivating freight service on the Line so that they may grow their existing business and 

participate in the Bellevue construction boom in the forthcoming years. Both advocated on 

behalf of rail service because having such shipping capabilities would be unique and particularly 

beneficial for their competitiveness in the construction market. Overall, their testimony left no 

doubt that they have the will, the resources, and wherewithal to utilize the Line when freight 

services commence upon reactivation. 

CONCLUSION 

While Ballard understands its opponents' desire to "spin" the deposition 

testimony in their favor, King County, Kirkland, and Sound Transit have grossly exaggerated the 

extent to which such testimony supports their contentions that (1) Ballard has no shipper interest 

in; and (2) Ballard is not a bona fide petitioner. As demonstrated briefly, but not exhaustively, 

herein, the testimony offered by Ballard's opponents does not adequately reflect the state of the 

evidence gathered in this action. In light of the fact that all comments and replies on Ballard's 

petitions will be before the Board by the end of July, Ballard proposes that the Board rule on the 

injunction after that time. By then, all parties' substantive, comprehensive arguments on the 

31 I d. at 20-21 (Exhibit 28 hereto). 

32 Id. at 41-51, marked "Confidential" (Exhibit 29 hereto). 
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merits of Ballard's petitions will be available to the Board, and it will be in a position to fully 

evaluate the contentions of all parties. 

Dated: June 24, 2013 

Respectfully submitted, 

By:c=:-£-d\. 
Myles L. Tobin ........,.... 
Thomas J. Litwiler 
Thomas C. Paschalis 

Fletcher & Sippel LLC 
29 North Wacker Drive 
Suite 920 
Chicago, Illinois 60606-2832 
(312) 252-1500 

ATTORNEYS FOR BALLARD TERMINAL 
RAILROAD COMPANY, L.L.C. 
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Deposition of Byron Cole 

1 what they wanted to do and thrrt's it. Out I haven't been 

2 up there to see. 

3 Q. Mr. Cohen had asked you a lot of questions about 

4 your maintenance of way over the freight segment? 

5 A. This is all on that freight segment. 

6 Q. Right. And I'm paraphrasing, you currently don't 

7 have the funds to maintain the right of way to a level that 

8 would get it to Class 1? 

9 A. No, but we don't skimp on the maintenance on the 

10 grade crossing gates, lights, masts and all that stuff. 

11 Q. But you suggested that you prefer not to be 

12 hanging by your fingemails on an expected level? 

13 A. Yeah, ye-s. 

14 Q, So if you're at that point, why didn't you just 

15 raise your tariffs? 

16 MR. MONTGOMERY: Object to the fonn, Object 

17 to the extent it mischaracterize-s earlier testimony, 

18 THE WITNESS: Can I go? 

19 MR. MONTGOMERY: Sure. 

2 0 THE WITNESS: We're going to. 

21 Q. (By Mr. Wagner) Okay. 

22 A. They arc still at GNP's initial tariff set forth 

23 in like January 1, 2010. 

24 Q. What do you intend to mise them to? 

2 5 A. Burlington Northern takes about four and a half 

1 to six and a half percent a year, and has for about five 

2 years, across the board on e\'Cry commodity. It's way time 

3 fon1s to do the same thing. 

4 Q. One last set of questions. Mr. Wolford testified 

5 that he had looked for trans-load facilities, possible 

6 locations for trans-load facilities with Mr. Engle south of 

7 NE 8th Street. 

8 A. Okay. 

9 Q. Are you aware of that? 

10 A. Doug told me about that. And I've --1 parked 

11 down there one day, because I couldn't find closer parldng 

12 on the day I was looking at the tmck stmctures and so 

13 forth. And there is-- there could be some property, I 

14 guess, available down there. It looked kind of like tight 

15 spaces and small lots to me, but, you know, Doug and he are 

16 long time residents of the Eastside and I'm from the other 

17 side of Seattle here, so it's not something that I talked 

18 to Wolford about, but I guess I should. 

19 Q. So your petition only seeks to reactivate it to 

20 the north side ofNE 8th; is that correct? 

21 A. As it stands now, that's-- yeah, I guess if we 

22 could take another look at it t~nd extend it down there. NE 

23 8th is really, really busy street, and I imagine a lot of 

24 people arc happy the tmins aren't nmning across there 

25 anymore. 
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Q. I imagine so. 

MR. WAGNER: That's it. Thanks. 

THE \VlTNESS: Okay. 

MR. MARCUSE: I have a few questions. 

MR. COHEN: Before you do, I need a very 

short break, but I really need it. 

(Recess taken from 5:36 to 5:41p.m.) 

EXAMINATION 

BY MR. MARCUSE: 

Q. Mr. Cole, I'm Andrew Marcuse with the King County 

Prosecutor's Oft1ce representing King County. Thank you 

for your patience today, and thank you for taking the time 

to answer our questions fully. 

A. Yeah. 

Q. I think we've allleamed a lot about railroads 

today and J appreciate that. I respect it's very late in 

the day. Twill endeavor to keep my questions short and to 

ask questions which I intend to be answerable with a yes or 

no answer. How you choose to answer them is up to you. 

A. That should mt~ke everybody lm1gh. 

Q. 1 will keep them short as best I can. 

A. I'll do my best with yes or no. 

Q. I want to tum your attention very briefly back 

to Exhibit 30, which is the lease and to the same paragraph 

that Mr. Cohen was asking about earlier, which is Page 7, 

Paragraph 11. 

A. "Right of First Refusal"? 

Q. Y cs, sir. I'm just going to read one sentence. 

If you disagree with how I read it, please correct me. 

There's a sentence in the middle there which says, "In 

further consideration of this lease, in the event that 

Byron Cole ceases to manage Ballard's day-to-day 

operations, ECIUt shall have the right, but not the 

obligation, to acquire all of Ballard's opemting and 

o\vnership rights in the Woodinville-Bellevue Line, und the 

assets thereon (milepost 23.8 to milepost23.6)." 

A. Mm-hm (answers aft1nnatively). 

Q. So you see this lease Exhibit 30 is dated 

Apri126, 2013. Did Ballard have any rights in the 

Woodinville-Bellevue segment of the line on April 26th? 

MR. MONTGOMERY: Object to the extent it 

calls for a legal conclusion. 

THE WITNESS: The-- the resen•e freight 

easement, which I always thought was the most powerful and 

valuable document in the whole deal, which is an ct~scmcnt 

that covers the entire right of way that the Port owns from 

certain milepost in Woodinville south Woodinville all the 

way to the Snohomish River, is by far the most valuable 

thing because it tmmps everything. 
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