
TRANSPORT COUNSEL PC 
ATTORNEYS AT LAW 

October 7, 2015 

BY HAND DELIVERY 

Cynthia T. Brown, Chief 
Section of Administration 
Office of Proceedings 
Surface Transportation Board 
395 E Street, SW 
Washington, DC 20423-0001 

Re: STB Finance Docket Nos. AB-1236X and AB-1236 (Sub-No. lX). New 
York & Atlantic Railway Company - Discontinuance of Service 
Exemption - In Queens County, NY 

Dear Ms. Brown: 

Enclosed for filing in the above-referenced proceeding are an original and 10 copies of the 
petition for exemption of New York & Atlantic Railway Company pursuant to 49 U.S.C. 10502. 
Also enclosed is a check in the amount of $6, 700 to cover the filing fee for this proceeding. 

Please acknowledge receipt of this letter by date-stamping the enclosed acknowledgment copy 
and returning it to our messenger. 

Enclosures 

Sincerely, 

/~12_ - {v{ ~J d f_ N ~~ / -WI 
Rose-Michele Nardi 

1701 Pennsylvania Ave., NW, Suite 300, Wa shington, DC 20006 
Phone: (202) 349-3660 I Fax : (202) 478-2568 

www.transportcounsel .com 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

NEW YORK & ATLANTIC RAILWAY COMPANY 
--DISCONTINUANCE OF SERVICE EXEMPTION -­

IN QUEENS COUNTY, NY 

STB FINANCE DOCKET NOs. 
AB-1236X and AB-1236 (SUB-NO. lX) 

PETITION FOR EXEMPTION 
PURSUANT TO 49 C.F.R. 10502 

New York & Atlantic Railway Company ("NYA"), a class Ill carrier, herby petitions the 

Surface Transportation Board (the "Board") for exemption, pursuant to 49 U.S.C. 10502, from 

the prior approval requirements of 49 U.S.C. 10903, to discontinue service over two rail 

segments in Queens County, New York, owned by The Long Island Rail Road Company 

("LIRR"). 

I. BACKGROUND 

In 1997, NY A acquired authority from the Board to perform freight operations over 

approximately 268.6 route miles in New York State. See STB Finance Docket No. 33300, New 

York & Atlantic Railway Company -- Operation Exemption -- The Long Island Rail Road 

Company, served Jan. 10, 1997; petition to revoke/reject denied or dismissed, served Nov. 17, 

1997. By this petition, NY A now proposes to discontinue its freight operations over the 

following two segments of rail line: (1) an approximately 0.69 mile-segment (3643 feet) located 

between milepost 0.0 and milepost 0.69, in Long Island City, NY, Zip Code 11101 ("Subject 

Segment l ")and (2) an approximately 0.38-mile segment (2006 feet) located between milepost 

0.82 and milepost 1.2, in Long Island City, NY, Zip Code 11101 (together, the "Subject 

Segments"). A map of the Subject Segments is attached as Exhibit A. 

HerzigJ
Cross-Out

HerzigJ
Cross-Out



No active freight customers use Subject Segment 1, and at least since August 2006, NYA 

has not provided freight service over the other subject line segment. 1 The active freight 

customers that most recently used Subj ect Segment 1 have relocated from the Arch Street Yard 

to the Wheel Spur Yard.2 These customers continue to have access to freight service from NY A. 

Thus, the proposed discontinuance will not result in any active rail customers losing access to 

freight service. There is no overhead freight traffic on the Subject Segments. 

It is NY A's understanding that LIRR will be filing with the Board a petition for 

exemption to abandon the Subject Segments. 

II. BASIS FOR EXEMPTION UNDER SECTION 10502 

Pursuant to 40 U.S.C. 10903 , a rail common carrier desiring to discontinue rail service 

must obtain the prior approval of the Board. However. the board has authority to exempt certain 

transactions from this approval, pursuant to 49 U.S.C 10502(a), which provides: 

(a) In a matter related to a rail carrier providing transportation 

subject to the jurisdiction of the Board under this part, the Board, 

to the maximum extent consistent with this part, shall exempt a 

person, class of persons, or a transaction or service whenever the 

Board finds that the application in whole or in part of a provision 

of this part -

( 1) is not necessary to carry out the transportation 

policy of section 10101 of this title; and 

(2) either --

(A) the transaction or service is of limited 

scope; or 

(B) the application in whole or in part of the 

provision is not needed to protect shippers from the 

abuse of market power. 

Regulation of this discontinuance pursuant to section 10903 is unnecessary to carry out 

the policy set forth at section 10101 , the discontinuance is of limited scope, and it will not 

subject any rail customers to an abuse of market power. Thus, NY A's proposed discontinuance 

1 Pau lVictor. who is the signatory of the Verification page for thi s petition. _joined NY A in August 2006. 

2 Other than the relocated rail customers, no industries have used Subject Segment I for rai l service for at least three years. 



satisfies the requirements of section 10502 and should be exempted from the Board's prior 

approval requirements. 

A. . The Application of Section 10903 Is Not Necessary To Carry Out The Rail 
Transportation Policy. 

The Board's prior review of NYT's proposed discontinuance is unnecessary to carry out 

the rail transportation policy ("RTP") identified at 49 U.S.C. 10101. None of the objectives of 

the RTP will be adversely affected by the exemption. In fact, by exempting this transaction, the 

Board would fmiher certain of the RTP's objectives. Granting the exemption would serve to 

minimize government regulation in the railroad industry and regulatory barriers (including 

administrative expenses) associated with exiting the industry, and would result in the efficient 

handling of this proceeding. See 49 U.S.C. 10101(2). (7) and (15). In addition, it would 

expedite NY A receiving Board authority to discontinue rail service over track that has no active 

rail customers. Thus, granting the exemption also promotes "sound economic conditions" and 

efficient railroad management. See 49 U.S.C. 10101(5) and (9). See Docket No. AB 43 (Sub­

No. 190X), Illinois Central Railroad Company -- Discontinuance ofService Exemption -- In 

Sangamon andMontgomery Counties, ILL, served June 23 , 2015. 

B. The Transaction Is of Limited Scope. 

The proposed discontinuance is of limited scope. NY A is seeking the discontinuance of 

freight operations over just more than one mile of track, in a single county. In addition, there are 

no active rail customers on the Subject Segments. The limited geographic area involved (both in 

terms of the length of the Subject Segments and the number of involved counties), as well as the 

lack of rail freight users on the Subject Segments, demonstrate the limited scope of the proposed 

discontinuance. 

C. This Transaction Will Not Result in An Abuse of Market Power. 

If the Board finds that the proposed discontinuance is of limited scope, the Board need 

not determine whether the proposed discontinuance wi 11 result in an abuse of market power. See 

49 U.S.C. 10502(a)(2). Nevertheless, regulation of the proposed discontinuance is not needed to 

protect rail customers from an abuse of market power. As noted above, there are currently no 

active rail freight customers using the Subject Segments. The customers that most recently used 

Subject Segment 1 have relocated their facilities to a different rail yard, and continue to have 

access to NY A freight service. (Other industries with access to Subject Segment 1 have not used 



that line segment for at least 3 years.) In addition, no frei ght customers have used the other 

subject line segment since at least August 2006. Thus. no active rail customer will lose access to 

rail freight service as a result of this discontinuance. 

III. ENVIRONMENTAL AND HISTORIC REPORTING REQUIREMENTS 

The Board routinely has found that discontinuance proceedings are exempt from 

environmental and historic repo1iing requirements. See e. g. , STB Docket No. AB-331 (Sub-No. 

1 X), Bi-State Development Agency of the Missouri-Illinois Metropolitan District -

Discontinuance o.fService Exemption - In the City of"St Louis, MO, served Feb. 19, 2010; 

Docket No. AB-1011 (Sub-No. lX), Northern Lines Railway, LLC - Discontinuance of Service 

Exemption - In Stearns County, Minnesota, served May 20. 2011; Docket No. AB 933 (Sub-No. 

1 X), Dakota, Missouri Valley and Western Railroad. Inc. - Discontinuance of Service Exemption 

- In Burke County, ND. , served Dec. 17, 2014; Docket No. AB 290 (Sub-No. 370X), Norfolk 

Southern Railway Company -- Discontinuance a/Service Exemption - Jn Clermont, Brown, and 

Adams Counties, Ohio, served Jan. 15, 2015. 

In addition, as noted above, it is NY A's understanding that LIRR will be filing a petition 

for exemption with the Board to abandon the Subject Segments. In connection with LIRR's 

abandonment proceeding, LIRR prepared Environmental and Historic Reports, which it filed 

with the Board on September 11 , 2015. 

VI. FEDERALLY-GRANTED RIGHT-OF-WAY 

NYA is not the owner of the Subject Segments. LIRR, the owner of the Subject 

Segments, has advised NY A that, based on information in LIRR's possession, those segments do 

not contain any federally granted right-of-way. Any documentation in NY A's possession will be 

made available promptly to those requesting it. 

V. MAP 

A map of the Subject Segments is attached hereto as Exhibit A. 

VI. DRAFT FEDERAL REGISTER NOTICE 

A draft Federal Register notice is attached hereto as Exhibit B. 

VII. CERTIFICATE OF SERVICE AND PUBLICATION 

A Certificate of Service and Publication is attached hereto as Exhibit C. 

VIII. LABOR PROTECTION 



The interests of railroad employees of NY A who may be adversely affected by the 

proposed discontinuance of service will be adequately protected by the labor protective 

conditions in Oregon Short Line R. Co. -Abandonment - Goshen, 360 I.C.C. 91 (1979). 

IX. CONCLUSION 

Application of the prior approval requirements of 49 U.S.C. 10903 to the proposed 

discontinuance is not required to carry out the rail transportation policy set fo1ih in 49 U.S.C. 

10101. In addition, the proposed discontinuance is of I imited scope and will not subject any rail 

customers to abuse of market power. Accordingly, NY A requests an exemption for the proposed 

discontinuance of the Subject Segments. 

Respectfully submitted, 

I\ o...; e - ['-{ --.. cl ~le l V ;A.JD:.-} G.J'j 
Rose-Michele Nardi 
Transport Counsel, PC 
1701 Pennsylvania Ave. , NW 
Suite 300 
Washington, DC 20006 

Attorneys for: 

NEW YORK & ATLANTIC RAILWAY COMP ANY 

Date: October 7, 2015 
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DRAFT FEDERAL REGISTER NOTICE 

STB Nos. AB-1236X and AB-1 236 (Sub-No. lX) 

Notice of Petition for Exemption to Discontinue Service 

On October 7, 2015 , New York & Atlantic Railway Company filed with the Surface 
Transportation Board, Washington, D.C. 20423 , a petition for exemption for the discontinuance 
of service on the following two railroad segments: ( 1) an approximately 0.69 mile-segment 
(3643 feet) located between milepost 0.0 and milepost 0.69, in Long Island City, NY, and 
traversing through United States Postal Service Zip Code 11101 and (2) an approximately 0.38-
mile segment (2006 feet) located between milepost 0.82 and milepost 1.2, in Long Island City, 
NY, and traversing through United States Postal Service Zip Code 11101 (together; the "Subject 
Segments"). 

NY A is not the owner of the Subject Segments. LIRR, the own~r of the Subject Segments, has 
advised NY A that, based on information in LIRR's possess ion, those segments do not contain 
any federally granted right-of-way. Any documentation in NY A's possession will be made 
available promptly to those requesting it. 

The interests of railroad employees will be protected by the labor protective conditions set forth 
in Oregon Short Line R. Co.-Abandonment - Goshen, 360 I.C.C. 91 (1979). 

Any offer for financial assistance to subsidize continued rail service will be due no later than 10 
days after service of a decision granting the petition for exemption. Because this is a 
discontinuance of servi~e proceeding and not an abandonment, there will be no consideration of 
requests for trail use/rail banking or public use conditions. 

Persons seeking further information concerning discontinuance procedures may contact the 
Surface Transportation Board or refer to the full discontinuance regulations at 49 CFR 1152. 
Questions concerning environmental issues may be directed to the Board's Office of 
Environmental Analysis . 

This discontinuance proceeding does not require any environmental or historic documentation. 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

NEW YORK & ATLANTIC RAILWAY COMPANY 
--DISCONTINUANCE OF SERVICE EXEMPTION -­

IN QUEENS COUNTY, NY 
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PETITION FOR EXEMPTION 
PURSUANT TO 49 C.F.R. 10502 
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CERT I FICA TE OF SERVICE AND PUBLICATION 
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CERTIFICATE OF SERVICE AN D PUBLICATION 

I hereby certify that (l) based on a certificate of publication attached hereto as 
Attachment 1, a newspaper notice alerting the public to the proposed discontinuance of service 
of the Subject Segments was published in the Daily News on September 20, 2015; (2) a copy of 
this petition for exemption was sent by first-class mail. postage prepaid, to the parties listed 
below on October 7, 2015. 

NYSDOT, Region 11 (New York City) 
Attn: Regional Director 
Hunters Point Plaza 
47-20 21 st Street 
Long Island City, NY 11101 

Rick Potts, Chief 
National Park Service 
Rivers, Trails and Conservation Assistance Program 
849 C Street, NW (Org. Code 2220) 
Washington, DC 20240 

Mike Caldwell, Regional Director 
National Park Service (Northeast Region) 
U.S. Custom House 
200 Chestnut Street, Fifth Floor 
Philadelphia, PA 19106 

SDDCTEA 
Railroads for National Defense 
1 Soldier Way 
Scott AFB, IL 62225 

Thomas L. Tidwell , Chief 
Forest Service 
USDA Forest Service 
1400 Independence Ave. , SW 
Washington, DC 20250-1111 

The Clearing House 
1114 A venue of the Americas 
1 i 11 Floor 
New York, NY 10036 



NYS GIS Clearinghouse 
NYSITS GIS Program Office 
1220 Washington Avenue 
State Office Campus 
Bldg. 7 A, 4th Floor 

Albany, NY 12242. 

Date: October, 7, 2015 

__ f<_\o_'> e ·- IY : cklL /'IJd~Q ~ J G'J '/ 
Rose-Michele Nardi, l I 
Transport Counsel PC 
Attorneys for: 
New York & Atlantic Railway Company 
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ATTACHMENT 1 
TO EXHIBIT C 

AFFIDAVIT OF PUBLICATION 



STATE OF NEW YORK 

COUNTY OF NEW YORK 

Ambika Mohan being duly sworn hereby 
declares and says, that she is the 
Advertising Account Executive responsible 
for placing the attached advertisement in: 
N'( DAILY t_\IJ;W~ for Miller Advertising 

,A.gency, Inc; located in New York, NY, and 
that the Metrqnolit~.n . .Is_~_n~P.91J.at!on. 
Authority (re_;__LIB.B_~ NY_A) advertisement, 
of which the annexed is a true copy, has 
been published in the said publication on the 
following issue date: .Se.pJe.Jnb0r;;'.Q, 2.QJ.5 

Ambika Mohan 

Subscribed to and Sworn before me 

This 2nd day of Q.gtg.l::ie.i:, 2015 

(~·~,\) () 
>1······· 1C~_ .. _ \ -.,.;,···l '"1,1 
N~:P-ublic·---·-- '-'-·-·--·7--·· -

/ 
Donna Perez 
Notary Public State Of New York 
No. OiPE6i5i365 
Qualified In New York County 
Commission Expires August, i 4 th - 20i 8 

'

---·--·---····- l'J!P.!J(; . .N.QII~ . 

Tho l.ong lstaml f1nll RoafJ Co•np;;ny !"UAR') antl New York & Allarl!ic 
naitw·~~I ~ornpiH1~· ("NYA"J nwo ntJ!ica \ha t Oft or aboul September 30, 2(t15, 
UflR .;:in<! MYA cn.1;b lit!end to !ita wirh the Surface TransportaUoo Board, 
W9sh1~gtan. OC 20•!:13, a Pll lition lor ex~mption ur1dor 49 USC t0502 from 
the prior i!pproval roqulrernen!s ol 119 USC 10903, al seq. permitting, 
:e.srie.cllvely. LIRfl to al.lamlon. arid l·JYA 10 disconlinua rail service ovc;r, two 
sagmen1s oi r;;>l li11e tccatil <i In Ouoens County, NGW York. The first segment 
of mil Hne (wnic!' is a pm11r;n ol t11e "Montauk Cul_ Olr) Is appioxlrnalely 0.69 
ti\llos m !en91h. is located b(~!w een railrotJd mijopost 0.0 and railroad milepost 
O.Gn i" Long Is!""" City, N•w1 Ym•. and runs lhrough United Sla1es Pos1a1 
!1p Godo 11101. Tho UAR abandonme;it procoeding will be docketed as AB· 
037(1X). and the NY/1 :J;sconlinuance procoeding will 'ne docke1ad as AB· 
12:iox._ Tt10 >econd segment ol mil liqe {Oie •Main Una Cul 011") Is 
"PP<arnrnloly 0.38 m1lu; "' lenc11h, is located between railroad rnllopost Q,92 
~nd :oilroarJ milepost 1.2 I" uing Island City, Now York, and runs lhrough 
iJn;v;d Srn10.s Po3tal Zip CrY.lo 11101. The LIAR at.andonrneni proceeding 
w•i1 t)0 <!ockcle•1 as r\fl·fi'.Jll 2X). und rile NYA discontinuance ptocoeding will 
110 (lockelGti as AB-12:~6 f$ut1-Nn. 1X)... 

i n':. Bo.nrd's Se1;!iOl'i o! Env<ronme nmJ .l\nalysis {S EA) wlll generally p:epare 
,10 t:.nwonmental Asser.srnen: {E;\j, wh1r.h wifl notma lty ba available 60 days 
a ! u~: :he !111119 r) I lh(l pa11Hon for ahandonrnenl exempHon. Comments on 
f!.1\V ~(~} ll n1 el\[i)! rtnfl (!1ltirg)! rna.:U:JS ~hl)lJ]d bC mad no !S.tCl r than 30 dnys af!Ot 
~l! u [·:!;, b(~Cr1mes nvmls!)!t: 10 !11& public arid wilt be addressed Jn .a Board 
d<;cision. Interested pr.;sonG nmy obtain a CQpy ol !he EA or inaka inquiries 
~o~w~d1ng 13'.·m·irnnmenfai manors by wriimg 10 SEA, S:irface Transportation 
8oi1tl1. '1l.J.ri sr11 q!~lon . DC 20423 c~ by c.::iUin9 lhat omce n1 202·245-0295. 

t\fJ!.w;)pr1f!te olt r.:~s o! lmar.craJ dSSiSiunce !o contir.oo rail servica cfln be tlled 
'.·.'ilh tt1e Bo.a1(J. Rer.;.LJOSt:; 11:ir ;mv11<i nm£>n!~1\ condi1Jons1 pvbtic use contlitions. 
01 rril1 banking/1rn i1s u~e ~tri •J c-:H1 be tiled wilh Iha Board. A.n original and 10 
c~-:.pios of any plearling Hrn1 f:1is r.s uurtte:rs 01her H1an environrnontal iGStHl-S 
(~uct1 as HB<IS <1>". pt1bl l:: uoe. ;wl Olfers ol linanclol osslslence) must be llled 
~i!<:_cfly w1ttt the Bo~1cJ's S%lion ol Adm!ni::tretlon, Ollico of Proce:eding~i 395 
c: S1:e~'.. SW .. Washin9<orr . DC 20423·0001 [Sec 49 CFR 1104.l (a) end 
110•; 3(a)i. and one copy niust t;e served M appllcanl's repres&ntativa [Sos 
•;11 CFf1 110' .. 12{o}j. Oues!i<a\s mgardin11 oilers ol linancfaJ asslsiance, public 
use N 11afis -.rno rn<•y br; d•rectod lo the Board's Olflce ol Public Assistance, 
Gnvernment:il Ailairs. ~"'i Compliance 91 20?.·245·0238. Copies ol ·any 
co1rm11:mt$ l1r re:iQuf'.sls: tcir 1:ondi:icns in Iha abnndonmanl proceeding shouk1 
l1c sc1ved "" l.IRR 's repmsentaliva: B1iar1 K. Saltl, Esq., Asslslao1 Deputy 
Gonr.rJt Counsel. MTA Long lslun<I Rall Road, Law Dept. - 1143, ~ameica 
S1m1011. Jamaica . NY 1 it.35. :ul. 718·556·8217. Coples of any commen1s or 
f1:':;".\llf!s:3 for conditions in 11·10 J1St;Dn tinunnco proco11ding should be ~eived on 
i'IYll's roproson1u11·,e: FI O$O·Mir.hnle N01di, Transport Counsel PC, 1"101 
Pcnnsylv:ioi;i ''"""NW, Sl1;tc 300. Washington UC 20006, tel. 9.02·349·3C-SO. 
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VERIFICATION 

I, Paul Victor, President of New York & Atlantic Railway Company, certify under 
penalty of perjury that the forgoing petition for exemption is true and correct to the best of my . 
knowledge, information and belief. Further, I certify that I am qualified and authorized to cause 
this petition for exemption to be filed. 

Paul Victor, President 

Date: October 7, 2015 




