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GLOSSARY
FYG provides the following glossary of terms and citation conventions utilized in

this Reply to WTA’s Opening Statement of Evidence and Arguments:

People or entities

FYG — Respondents F.Y.G. Investments, Inc. and Treatco, Inc. FYG Investments
is a holding company that owns the 27 acres of real estate abutting 25th Street adjacent to
WTA'’s tracks in Wichita, Kansas. FYG leased part of this property to its sister company,
TreatCo, for use as a dog food/pet treat processing plant.

WTA —Wichita Terminal Association, an unincorporated association originally
formed in 1889 to provide switching operations in Wichita, Kansas for its owner railroads
and its current co-owners BNSF Railway Co., and Union Pacific Railroad Co., each of
which owns a 50% interest.

City — The City of Wichita, Kansas.

Judge Bribiesca — Sedgwick County, Kansas District Court Judge Joseph
Bribiesca. Presided over hearings and made rulings reflected in the transcripts of
February 20, 2007, November 21, 2011, and December 12, 2011, and entered the 2008
Permanent Injunction ordering the WTA to build a crossing at Emporia Court. These
transcripts were attached to FYG's Reply and identified as Exhibits 5, 9, 10, and 6,
respectively,.

Judge Henderson — Sedgwick County, Kansas District Court Judge Timothy
Henderson. Presided over hearings and made rulings reflected in the transcripts of June
9, 2009, which were attached as Exhibit 7 to FYG's Reply.

State court pleadings, ordinances, transcripts, and other rulings

Verified Petition — WTA’s Verified Petition, filed in the Sedgwick County,
Kansas District Court on November 6, 2002. The Verified Petition, was previously
attached to FYG’s Reply as Exhibit 3.
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2d Am. Verified Petition — WTA’s Second Amended Verified Petition, filed in the
Sedgwick County, Kansas District Court on December 6, 2002. The 2d Am. Verified
Petition was previously attached to FYG's Reply as Exhibit 4.

February 2007 Hearing Tr. — Official transcript and ruling of bench trial held
before Sedgwick County, Kansas District Court Judge Joseph Bribiesca on February 20,
2007. This transcript was previously attached to FYG’s Reply as Exhibit 5.

August 1, 2008 Journal Entry — Sedgwick County, Kansas District Court’s Journal
Entry on Remand and Permanent Injunction, filed August 1, 2008. This Journal Entry
was previously attached to FYG’s Reply as Exhibit 6.

June 2009 Hearing Tr. — Official transcript of evidentiary hearing held before
Sedgwick County, Kansas District Court Judge Timothy Henderson on June 9, 2009.
This transcript was previously attached to FYG’s Reply as Exhibit 7.

June 2009 Ruling Tr. — Official transcript of Sedgwick County, Kansas District
Court Judge Timothy Henderson’s ruling following evidentiary hearing. This ruling was
previously attached to FYG’s Reply as Exhibit 8. The date is incorrectly listed as June 8,
2009.

November 2011 Bench Trial Tr. — Official transcript of bench trial held before
Sedgwick County, Kansas District Court Judge Joseph Bribiesca on November 21, 2011.
This transcript was previously attached to FYG’s Reply as Exhibit 9.

December 2011 Ruling Tr. — Official transcript of oral ruling issued on December
12, 2001 by Sedgwick County, Kansas District Court Judge Joseph Bribiesca following
the bench trial that was held on November 21, 2011. This transcript was previously
attached to FYG’s Reply as Exhibit 10.

June 29, 1923 Agreement — June 29, 1923 Agreement concerning reformation of
WTA. This Agreement was previously attached to FYG’s Reply as Exhibit 2. This
Agreement was previously filed on October 10, 2003 in the Sedgwick County, Kansas
District Court as Exhibit K to FYG’s Memorandum in Support of its Motion for
Summary Judgment.

Ordinance 5436 — Wichita City Ordinance No. 5436 (1916). This Ordinance was
previously attached to FYG’s Reply as Exhibit 1.

Ordinance 5390 — Wichita City Ordinance No. 5390 (1913), attached hereto as
Exhibit 15.
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FYG I — Wichita Terminal Ass’nv. F.Y.G. Invs., Inc., Case No. 92,132, 2005 WL
824042 (Kan. Ct. App. Apr. 8, 2005).

FYG II — Wichita Terminal Ass’'n v. F.Y.G. Invs., Inc., Case No. 103,015, 2011
WL 588505 (Kan. Ct. App. Feb. 11, 2011).

FYG Il — Wichita Terminal Ass’nv. F.Y.G. Invs., Inc., 305 P.3d 13 (Kan. Ct. App.
2013).

Regulatory terms and STB-related documents and pleadings

Exhibit G — Exhibit G attached to WTA’s Petition for Declaratory Order, filed
with this Board on October 18, 2013.

MUTCD - Federal Highway Administration’s Manual on Uniform Traffic Control
Devices.

En Banc Brief - En Banc Brief of Amicus Curiae Surface Transportation Board in
Franks Inv. Co. v. Union Pac. R. Co.,2009 WL 6297302 (Apr. 15, 2009).

WTA’s Petition — WTA’s Petition for Declaratory Order filed on or about October
3,2013.

FYG’s Reply — FYG’s Reply to WTA’s Petition for Declaratory Order that was
filed on or about December __, 2013.

IT - Approximately 1000 feet of WTA’s parallel east-west running “interchange
tracks” located south of 25th Street and east of Broadway in Wichita, Kansas.

Order — The Decision of the Board’s Director, Office of Proceedings, served on
May 20, 2014.

WTA’s Opening Statement — WTA’s Opening Statement of Evidence and
Arguments filed on or about July 1, 2014 in response to the Board’s Order.

Verified Statement — The Verified Statement of Mr. Steve Sullivan of R.L. Banks
& Associates, Inc., attached hereto as Exhibit 13.



Exhibits

Ex. 1 — Wichita City Ordinance No. 5436 (1916). (Attached to FYG’s Reply
only.)

Ex. 2 — June 29, 1923 Agreement concerning reformation of WTA. This
Agreement was previously filed on October 10, 2003 in the Sedgwick County, Kansas
District Court as Exhibit K to FYG’s Memorandum in Support of its Motion for
Summary Judgment. (Attached to FYG’s Reply only.)

Ex. 3 — WTA’s Verified Petition, filed November 6, 2002. (Attached to FYG’s
Reply only.)

Ex. 4 — WTA’s Second Amended Verified Petition, filed December 6, 2002.
(Attached to FYG’s Reply only.)

Ex. 5 — Official transcript and ruling of bench trial held before Sedgwick County,
Kansas District Court Judge Joseph Bribiesca on February 20, 2007. (Attached to
FYG’s Reply only.)

Ex. 6 — Sedgwick County, Kansas District Court’s Journal Entry on Remand and
Permanent Injunction, filed August 1, 2008. (Attached to FYG’s Reply only.)

Ex. 7 — Official transcript of evidentiary hearing held before Sedgwick County,
Kansas District Court Judge Timothy Henderson on June 9, 2009. (Attached to FYG’s
Reply only.)

Ex. 8 — Official transcript of Sedgwick County, Kansas District Court Judge
Timothy Henderson’s ruling following evidentiary hearing. The date is incorrectly listed
as June 8, 2009. (Attached to FYG’s Reply only.)

Ex. 9 — Official transcript of bench trial held before Sedgwick County, Kansas
District Court Judge Joseph Bribiesca on November 21, 2011. (Attached to FYG's Reply
only.)

Ex. 10 — Official transcript of oral ruling issued on December 12, 2001 by
Sedgwick County, Kansas District Court Judge Joseph Bribiesca following the bench trial
that was held on November 21, 2011. (Attached to FYG’s Reply only.)

Ex. 11 — June 6, 2013 Letter from FYG to WTA offering to sell right of way.
(Attached to FYG’s Reply only.)
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Ex. 12 — July 15, 2013 Letter from WTA to FYG declining offer to sell right of
way. (Attached to FYG’s Reply only.)

Ex. 13 — Verified Statement of Steve Sullivan.

Ex. 14 — Excerpt of the testimony of WTA Superintendent Danny Miller offered at
the February 2007 Bench Trial.

Ex. 15 — Wichita City Ordinance No. 5390 (1913).

Ex. 16 — Wichita City Ordinance 11-664 (1936).
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INTRODUCTION

Kansas law provides FYG with a right to access 25th Street in Wichita, Kansas
from its property. WTA does not and cannot contest this point.

WTA instead seeks to have the Board intervene, under the guise of regulatory
concern for interstate commerce, so that WTA will not have to provide the crossing it is
obligated and been ordered to construct. Neither the facts nor law support WTA’s effort
to take FYG’s property right to this crossing. Accordingly, FYG asks the Board to
conclude that the court-ordered Emporia Court crossing will not unreasonably interfere
with interstate commerce so that FYG can finally obtain the crossing necessary to
develop its landlocked property.

ISSUES FOR REVIEW

The Order defines the issues and evidence that frame and inform the Board’s
involvement in this Kansas property-law dispute between WTA and FYG. In its Order,
the Board identified three issues it sought to resolve:

(1) What impact will the Emporia Court crossing, with

and without the removal and/or relocation of the north
track, have upon interstate commerce?

(2) How are the IT used by WTA, BNSF, and UP on a
daily and weekly basis?

(3) What is the current status and applicability of the 1916
Wichita Ordinance?



Order, p. 6. And, to aid this resolution, the Board identified seven categories of
information it requested from the parties. Id. WTA provided some of the requested
information in its Opening Statement.

In this Reply, FYG responds to the evidence submitted by WTA and addresses the
three issues identified by the Board. FYG also supplies pertinent information in FYG’s
possession concerning the issues the Board identified. Finally, FYG does not re-state but
incorporates by reference the arguments and authorities previously made in its Reply to
WTA’s Petition for Declaratory Order.

ARGUMENT AND AUTHORITIES

Kansas property law and Ordinance 5436 give FYG a right to access 25th Street
from its property across the IT tracks. In 2008, a Kansas court — relying upon Kansas law
and Ordinance 5436 — issued a final order directing that WTA construct this crossing.
WTA did not appeal, but has refused to build this public crossing. Its plea to this Board
is the latest effort to avoid providing the at-grade crossing it promised to build in
exchange for permission to build these tracks.

The court-ordered Emporia Court crossing will have little impact upon
interstate commerce along the minimally used IT track.

Kansas courts have repeatedly ruled that Kansas property law gives FYG the right
to access 25th Street from its property. Moreover, these Kansas courts heard multiple
days’ worth of evidence concerning the proper location of this crossing, determining that

the Emporia Court location — which the City approved as a dedicated street — was the



only viable option given the competing interests.! See FYG III, 305 P.3d at 22-23.
WTA, however, contends the Emporia Court crossing will substantially interfere with its
operations on the IT, which historically have largely entailed switching fewer than forty
cars per day over these industry tracks in small “cuts” between tracks owned by its parent
companies and local businesses in Wichita. Not surprisingly, WTA’s evidence fails to
support its claim.

A. The evidence WTA submitted and a recent site visit to the IT confirm

an Emporia Court crossing will have minimal impact upon WTA’s
operations.

WTA’s Opening Statement contains a variety of evidence in support of its claim
that the Emporia Court crossing would unreasonably interfere with WTA's ability to

engage in interstate commerce.” This evidence consists of (i) a description of WTA’s

One of the issues this Board sought was *[d]ocumentation of the discussions
between the City of Wichita and WTA regarding where a crossing should be
constructed.” Order, p. 7, § 7. Like WTA, FYG has no documentation of any
discussion with the City of Wichita concerning where the crossing should be
placed. But, as noted in FYG’s Reply to Petition and in the underlying Kansas
appeals decision, FYG’s prior (but now deceased) counsel sought and received
from the City of Wichita a declaration to construct a crossing at the already
dedicated street known as Emporia Court. See FYG’s Reply, p. 9; FYG 111, 305
P.3d at 1084-85; see also August 1, 2008 Order, p. 4. The only thing left is for
WTA to construct the crossing.

The only legal issue is whether the City-approved Emporia Court crossing
unreasonably burdens interstate commerce. WTA seeks to distract this Board
from that issue by suggesting (at p. 4) that FYG could create — at its own expense
— a cost-prohibitive southern entrance to FYG’s property. That argument is a red



tracks, (ii) other tracks in Wichita that can be used to facilitate interchange operations,
(iii) BNSF and UP rail facilities in the area, (iv) the nature of activities that WTA has or
currently performs, and (v) a tally of daily interchange traffic along the IT. WTA relies
on this evidence to make the not-too-surprising conclusion that the Emporia Court
crossing would unreasonably interfere with its ability to facilitate interstate commerce.
But, as summarized in this Reply and discussed in more detail in the attached Verified
Statement of Steve Sullivan,” Managing Director of R.L. Banks & Associates, Inc.
(“RLBA”), analysis of the data and WTA’s factual assertions, supplemented by RLBA’s
two-day site visit, refute WTA’s contention. To the contrary, the Emporia Court crossing
will not unreasonably interfere with WTA’s operations and may actually provide

additional efficiency.

herring: FYG has an inalienable property right to access 25th Street from its
property and the Kansas courts have repeatedly held that Emporia Court is where
the crossing must be placed. FYG III, 305 P.3d 22-23 (substantial evidence
supports the Emporia Court crossing); FYG I, at *3-4 (recognizing FYG is entitled
to ingress and egress to 25th Street based upon both state law and Ordinance
5436); see also Sebree v. Board of County Comm’rs of Shawnee, 840 P.2d 1125,
1129 & Syl. 5 (Kan. 1992) (right of access to and from an existing public street or
highway, which does not depend upon necessity, is one of the incidents of land
ownership that cannot be deprived without full compensation and due process of
law).

Mr. Sullivan has over 35 years of railroad operating and executive management
experience, including the position of Vice President and Executive Director of the
American Short Line and Regional Railroad Association, where he served for 12
years. See Verified Statement, p. 2.



1. The Emporia Court crossing will not prohibit movement of
trains across the IT.

The Emporia Crossing itself will not impact the ability to move complete trains
between BNSF and UP across the IT, which WTA states happens occasionally during
harvest seasons. The Emporia Court crossing will be at grade and 32 feet wide, the speed
limit on the IT is 10 miles per hour, and the testimony offered by WTA suggests that the
cuts of rail cars traversing the IT rarely exceed 40 cars, with all of these larger cuts
passing directly through — without stopping on — the IT. Given these variables, it is
hardly surprising that WTA offers no contention that the physical presence of the
Emporia Court crossing will inhibit the passage of trains between BNSF and UP along

the IT.

2 The daily volume of cars WTA interchanges on the IT is quite
low.

Given the vigor WTA has employed to resist FYG's right to access its property,
one may reasonably suspect the Emporia Court crossing is akin to a dam across the
Mississippi River. Not so. The volume of rail cars that traverse the IT on a daily basis is
both consistent and small. The data provided by WTA confirms that the average number
of cars interchanged along the IT is less than 40 cars/day, with 35.65 cars/day in 2012,
35.37 cars/day in 2013, and 23.86 cars/day so far this year. See Verified Statement, pp.
4-5. This is consistent with the testimony previously offered by WTA in the Kansas
courts, where WTA confirmed that there are usually “30 to 40 cars per day” and, even

during peak use, fewer than 100 cars per day. FYG's Reply, p. 32 (citing prior trial



testimony). In short, FYG is being denied its state property right to a crossing so WTA —
when it wishes — can either park or interchange fewer than 40 rail cars per day on two

industrial tracks that block FYG’s access to a public road.

3. WTA’s primary practice of interchanging small “cuts” of cars
will be unaffected by the Emporia Court crossing.

Not only is the daily volume of cars WTA interchanges on the IT small, most of
the traffic interchanged along the IT line is done in piecemeal fashion involving only
small “cuts” of cars. A recent two-day observation of the IT confirms what the WTA
evidence suggest: most “cuts” interchanged on the IT are small, averaging six or fewer
cars per movement, and many involve locomotives with no cars being moved. See
Verified Statement, p. 5 & Attachments 1 and 2. The Emporia Court crossing will not
inhibit WTA’s ability to temporarily store or interchange the average cut on the IT.

Review of the data submitted by WTA reveals that the smaller cuts are attributable
to the local customer base that WTA serves, not any space limitation on the IT. The
WTA-provided maps demonstrate and the RBLA on-scene evaluation confirms that most
local customers of the WTA lack sufficient track storage capacity to handle more than a
few cars at a time. See Verified Statement, pp. 5-6. In other words, the presence of the
Emporia Crossing should have little impact on the WTA’s daily operations since the
typical movements are small enough to be performed on the IT track. Thus, the storage
capacity of the IT, even with the Emporia Court crossing, is more than sufficient to

enable the WTA to serve the majority of its local customers.



4. WTA’s claims that the Emporia Court crossing will
substantially reduce the functionality of the IT are undermined
by WTA'’s evidence and existing practice.

WTA'’s chief complaint (at p. 20) is that it will no longer be able to park 30 cars
upon the IT because the Emporia Court crossing will reduce track storage capacity to no
more than 12 cars. The supporting data WTA provided, however, confirms this concern
is both exaggerated and, in the limited situations when it arises, easily addressed.

a. The loss of storage capacity will not be nearly as great as
WTA suggests.

WTA'’s calculation of lost storage capacity relies upon its self-imposed 250-foot
buffer that WTA claims should be allowed on both sides of a crossing. See WTA’s
Opening Statement, pp. 20-21 & Ex. A, p. 5. But this buffer distance WTA selected has
no basis in Kansas law. Indeed, WTA’s self-imposed buffer is 75 feet longer than the
federal guideline that is applicable to tracks that have a speed limit twice as fast as that of
the IT. See Verified Statement, p. 8-9. In fact, the applicable Wichita Ordinance requires
only a 30 foot buffer on each side of a crossing. See Wichita City Code 12.04.090
(“Whenever the tracks of a railroad cross a street or highway at a grade, it is unlawful to
leave any railroad car or engine standing within thirty feet of the roadway unless the
crossing is protected by a flagman.” (emphasis added)). As a result, the Emporia Court
crossing, if the City of Wichita Ordinance is followed, would cause WTA to lose only 92
feet of storage space, which is barely three rail cars per track. In other words, the
Emporia Court crossing will not cause a loss of storage capacity nearly as significant as

WTA wants this Board to believe.



b. For full trains and larger cuts, WTA coordinates with UP
or BNSF to avoid any standing time along the IT.

WTA'’s evidence demonstrates that it occasionally handles larger cuts of cars,
primarily during harvest. The post-harvest wheat shipping results in a brief spike of large
cuts of covered hopper cars that can, at times, include unit trains of wheat exceeding 100
cars. See Verified Statement, p. 10 (describing how some cuts exceed the 100-car mark
but that the seasonal average is roughly 60 cars). Given the size of these seasonal cuts,
the IT track — regardless of whether there is an Emporia Court crossing or not — is too
short to permit WTA to store these cuts on the IT without impeding onto other, necessary
tracks. See Verified Statement, p. 10. Thus, as explained below, these larger cuts and
complete trains traverse the IT without stopping, making them largely irrelevant to the
question of whether the presence of the Emporia Court crossing would unreasonably
interfere with interstate commerce.

WTA'’s handling of these larger cuts demonstrates how easily WTA will be able to
overcome any reduced storage capacity WTA believes the Emporia Court crossing will
cause. In particular, WTA’s then-Superintendent Danny Miller testified in 2007 that the
railroads electronically notified each other of pending or delivered cuts that will exceed
the IT storage capacity. In those situations, “BNSF will bring a 110-car grain train in,
[WTA will] go to the west end of the interchange, get the cars and drag all 110 back, so
those cars are never actually stopped on the interchange. They’ll go right through the

tracks.” See February 2007 Trial Tr., 27:15-19.



The coordination demonstrated on these atypically large cuts undermines WTA’s
concern that the Emporia Court crossing would fundamentally alter its operations.
Whether the IT is able to store 12, 20, or 40 cars, WTA has — for at least seven years —
been coordinating the delivery of cuts that exceed storage capacity of the IT so that the
cars, whatever the size of the cut, are “never actually stopped on the interchange,” but are
instead pulled “right through the tracks.” (If the BNSF and UP Yards have sufficient
space for these large trains, it is difficult to imagine there is insufficient space for a three-
car cut.) This practice confirms that coordination of occasional complete trains and
larger cuts has been and can be accomplished without parking cars on the IT, is unlikely
to consume significant additional resources, and will likely lead to the increased
productivity by avoiding the need to deliver, disconnect, and reassemble the cuts so that
they can be stored on the two IT tracks. See Verified Statement, p. 10.

c. WTA’s current use of existing facilities and the

availability of other, nearby options address all concerns
WTA has with the Emporia Court crossing.

WTA states (at p. 11) that the IT is the only available place WTA is able to store
rail cars because it “does not have a yard for switching and railcar storage” so it “relies
heavily on the IT for railcar switching and interchange of its customers’ freight.” The
diagrams provided by WTA and the site inspection by RBLA, however, establish that,
while WTA does not own yard tracks, it currently utilizes nearby yard space of its owner
companies and has many other ready options that will allow its operations to proceed

uninterrupted once the Emporia Court crossing is built.



For example, WTA currently uses existing BNSF track, located immediately west
of the IT, to store and switch rail cars. As shown in Diagram 4 of WTA’s Opening
Statement (at p. 13), BNSF owns a curved segment of single track connecting the IT to
the BNSF Arkansas City Subdivision mainline. WTA is currently using this portion of
the track to interchange rail cars. See Verified Statement, p. 6-7. The single track
segment is approximately 600 feet in length, which WTA asserts is sufficient to store ten
cars. See id. That length, of course, will be expanded once the Emporia Court crossing is
constructed and the temporary crossing is removed, adding capacity for perhaps another
two or three rail cars. See id  Additional modifications, such as reconfiguration,
extension, or construction of a second parallel track along this line would only increase
this capacity and enhance operational flexibility. See id.

The maps further confirm that WTA’s owners, BNSF and UP, own three nearby
rail yards that are or can be connected to the IT. As Diagram 3 of WTA’s Opening
Statement (at p. 12) confirms, the BNSF Yard is northwest of the IT and the UP Yard is
to the northeast. The RLBA site visit confirmed what the images WTA provided: there
is ample storage track space in both the local BNSF and UP yards to hold cars to be
switched by WTA. See Verified Statement, p. 9. Approximately 70% of BNSF’s Yard
was unoccupied and available for the fewer than 40 cars the IT touches on an ordinary
day. See id. In addition, RLBA observed WTA delivering cars into BNSF’s Yard, where
they remained for over 36 hours, indicating sufficient flexibility and wide margins on

delivery times for traffic originating or terminating on the IT. See id.
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While lamenting (at p. 11) that it does not currently own a rail yard, WTA
recognizes — as it must — that BNSF owns a rail yard that it has effectively abandoned.
This yard, known as the “Frisco Yard,” is allegedly “out of service because of track
conditions.” WTA’s Opening Statement, Ex. A, p. 3. But, all or most of WTA's storage
capacity and “railroad gymnastics” concerns could likely be resolved if WTA were to
procure or lease (from its co-owner) and maintain this nearby rail yard. This is a far
better option than depriving FYG of its property right of ingress from and egress to 25th

Street.

B. WTA is in control of determining whether to abandon or relocate the
northern track.

Almost a year after the Kansas court issued a final order directing WTA to
construct the Emporia Court crossing, WTA argued — in response to FYG’s contempt
motion — that the crossing was impractical given its newly-minted, feigned concern that
the MUTCD’s requirement of a warning signal could not be constructed at the Emporia
Court location. Now, WTA wants this Board to believe it is FYG that seeks replacement
of the northern track, claiming (at pp. 23-24) that “the relocation is both illegal and
infeasible.” WTA'’s arguments are inconsistent with the procedural history of this case

and Kansas law.

The procedural history has already been provided. See FYG’s Reply, pp. 6-12 &
Exs. 5-8.
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1. No Kansas court or local law requires WTA to remove and/or
replace the northern track.

The historical premise of WTA’s relocation argument is wrong. WTA asserts (at
p. 23) that “FYG attempted to remedy these track-removal difficulties by proposing a
southern relocation of the north IT.” Not so.

The notion of WTA relocating the northern IT line was offered, sua sponte, by the
Kansas District Court at the June 2009 hearing. In the August 2, 2008 Journal Entry, the
District Court entered an injunction that required WTA to “construct and install” the
Emporia Court crossing within 90 days after FYG provided sealed engineering drawings.
Aug. 1, 2008 Journal Entry, p. 4. As noted, WTA did not appeal from that Journal Entry
and it became a final order of the district court. FYG III, 305 P.3d at 17. FYG filed a
motion for contempt when, following submission of those drawings, WTA did not
comply with the final order of the district court. See id.

At the June 2009 hearing, WTA asserted that it was impractical to construct the
Emporia Court crossing because of the MUTCD signage issue. The District Court, sua
sponte, raised the possibility of WTA choosing to relocate the northern track to the south
to address WTA’s late-arriving MUTCD concern. In modifying the August 1, 2008
obligation, the Court ruled that WTA “shall remove the north track of this crossing if that
is the only means to construct the crossing without impeding upon 25th Street.” June
2009 Ruling Tr., 7:18 — 8-5 (emphasis added). FYG did not advocate that relocation (or

abandonment) of the northern track was necessary or preferable; constructing the
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crossing at Emporia Court is and has been FYG’s sole concern. WTA, not FYG, is in the
best position to determine whether relocating or removing the northern track is prudent or
necessary in order to construct the Emporia Court crossing.

2. If WTA chooses to replace the northern track, it has the legal
power to do so.

If relocation of the track is the choice WTA ultimately makes, WTA is not as
helpless as it portrays. Specifically, WTA again complains (at p. 23) that “FYG, not the
WTA, owns the property” south of the existing IT. But, as FYG has previously
demonstrated (i) if the IT were somehow deemed to be common carrier lines of rail,
WTA'’s owners would have the legal authority under Kansas law to “condemn the FYG
property necessary to relocate WTA’s northern track further south™ and (ii) “FYG has
already offered (and remains willing) to sell WTA the land necessary to relocate its
tracks” if that is what WTA chooses to do. FYG’s Reply, p. 34. In other words, WTA —
should it choose relocation as the best method to implement the court-ordered crossing —
can procure the land necessary to meet its obligation under Kansas law.

WTA nonetheless argues (at pp. 23-24) that neither the district court nor this
Board can require condemnation. This argument mixes apples and oranges. FYG is
unaware of any effort by the Kansas courts or this Board to initiate condemnation
proceedings on WTA’s behalf. WTA has a standing offer to purchase the necessary land
from FYG to undertake the relocation or its owners might attempt, under Kansas law, to

initiate an eminent domain proceeding on their own accord. WTA and its owners,
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however, remain solely in control of which of these options they believe is most
appropriate in this situation. FYG simply expects WTA to provide the crossing at
Emporia Court as the Kansas courts have repeatedly ordered.

IL. Ordinance 5436, which remains in effect, is not preempted.

WTA does not contest the continuing vitality of Ordinance 5436. Instead. unable
to avoid its previous concession that this private crossing dispute is not preempted, WTA
now asserts — and, for the first time in the 12-year history of this dispute — that Ordinance
5436 is expressly preempted. WTA, again, is wrong.

A. Ordinance 5436, as the Kansas District Court recognized, remains in
effect.

This Board sought a “description of the circumstances under which Wichita
Ordinance 5436 was passed” and “any changes, amendments, or modifications to the
ordinance since 1916.” Order, p. 7, § 3. In addition to the 1917 alteration of Section 4
that WTA notes in its Opening Statement, FYG is unaware of any subsequent alteration.
As the District Court recognized, Ordinance 5436 “was put in place back on September
12, 1916,” but it is “[s]till in the books.” FYG’s Reply, p. 7 (quoting February 2007
Hearing Tr., 59:4-60-3).

Before Ordinance 5436 was enacted, WTA held a similar right to construct the IT
along 25th Street that presumably lapsed. On or about June 15, 1913, the City of Wichita
enacted Ordinance No. 5390, which granted WTA “the right to construct, operate and
maintain industrial tracks on and noroo [sic] what is ordinarily known and called 25th

Street, in the City of Wichita, Kansas.