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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 35141 

U S RAIL CORPORA TI ON-CONSTRUCTION AND OPERATION EXEMPTION
BROOKHA VEN RAIL TERMINAL 

REPLY OF BROOKHAVEN RAIL TERMINAL AND BROOKHAVEN RAIL, 
LLC TO TOWN OF BROOKHAVEN'S MOTION TO REOPEN PROCEEDING 

Pursuant to 49 C.F.R. § 1104.13, Brookhaven Rail Terminal ("BRT") and Brookhaven 

Rail, LLC, a Class III rail carrier ("Brookhaven Rail")(collectively, "Respondents"), reply in 

opposition to the reopen/reconsideration motion filed by the Town of Brookhaven ("Town") with 

the Board on March 14, 2014 with respect to STB Finance Docket No. 35141 ("Motion"). 1 The 

Town's Motion should be denied because: (1) the Town has not shown or established material 

error, new evidence, or substantially changed circumstances to reopen the earlier proceeding, as 

required by 49 U.S.C. § 722(c), 49 C.F.R. § 1115.4, and Board precedent; (2) the grounds 

asserted by the Town are factually and legally without merit; and (3) the grounds asserted and 

relief sought in the Motion are not appropriate for consideration in a reopened proceeding under 

FD 35141; rather, these issues (to the extent they are not able to be resolved by the parties on 

their own) should be considered in connection with a petition for enforcement or declaratory 

order. To that end, Respondents are committed to continuing constructive discussions with the 

1 The Town's Motion requests the Board (1) reopen the proceeding in STB Finance 
Docket No. 35141 (occasionally "FD 35141"), which concluded with the Board's final decision, 
U S Rail Corporation- Construction And Operation Exemption- Brookhaven Rail Terminal, 
STB Finance Docket No. 35141 (STB served Sept. 9, 2010)("2010 Decision"), and (2) award the 
Town injunctive relief curtailing certain BRT railroad activities at BRT's existing terminal and 
construction of BR T's expansion facilities and track on adjacent parcels. 
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Town to narrow issues of disagreement. Respondents will also be filing, forthwith, a petition for 

declaratory order with the Board to address issues that require a Board decision to bring to final 

conclusion, including issues of preemption and whether the additional track to be installed by 

BRT constitutes a "spur, industrial, team, switching, or side track" within the scope of 49 U.S.C. 

§ 10906. 

I. PRELIMINARY STATEMENT 

BRT is a railroad transloading facility located in Yaphank, Long Island, New York. 

Brookhaven Rail provides rail carrier and transloading services at BRT, principally switching 

activities and the receipt and marshalling of freight rolling stock at BRT for transportation over 

the rail lines of the Long Island Railroad ("LIRR"). Freight rail services are provided to BRT 

and Brookhaven Rail over LIRR lines by the New York & Atlantic Railway Company ("NY A"), 

a Class III rail carrier, which interchanges with Brookhaven Rail upon arrival of the switch lead 

at BRT.2 In the 2010 Decision, the Board exempted BRT's construction and operation of rail 

lines and related rail facilities from the prior approval requirements of 49 U.S.C. § 10901, 

subject to specified environmental mitigation requirements. 2010 Decision, slip op. at 8. 

Since the commencement of rail and terminal operations on September 2, 2011, BRT has 

had a profoundly beneficial impact for consumers, markets and transportation on Long Island, 

reducing the delivered cost of commodities such as lumber and flour, and reducing truck traffic 

in the congested New York metropolitan area. For example, a number of bakeries have begun to 

2 Oakland Transportation Holdings LLC owns all of the equity interests in Brookhaven 
Rail (formerly known as US Rail New York, LLC), pursuant to a control exemption approved by 
the Board in Nevada 5, Inc. and Oakland Transportation Holdings LLC-Control Exemption
GTR Leasing LLC and US Rail Holdings LLC, STB Finance Docket No. 35635 (STB served 
June 15, 2012). See also, Gabriel D. Hall - Corporate Family Transaction Exemption - US 
Rail New York, LLC and US Rail Corporation, STB Finance Docket No. 35458 (STB served 
Jan. 7, 2011). BRT is the trade name for Brookhaven Terminal Operations, LLC. 
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ship IB flour via BRT and rail, reducing their transportation costs and permitting them to 

purchase materials from a wider range of suppliers. Recently, BRT transloaded approximately 9 

million pounds of flour in a month, its highest month to date. BRT estimates that it has handled 

via rail more than the equivalent of 7,500 trucks since commencing operations. Thus, many of 

the very benefits identified by the Board in its 20 I 0 Decision, such as reduction of shipper 

reliance on truck transportation and alleviation of highway congestion in the New York City 

metropolitan, 2010 Decision, slip op. at 4, have been realized. Indeed, BRT's impact on the 

community has been so positive that the New York State Department of Transportation 

("NYSDOT") has awarded BRT a $2.5 million grant award to help BRT's expansion - the very 

expansion challenged by the Town here. 

BRT's existing rail line and facilities occupy essentially BRT's entire original 28-acre 

site, which is referred to in the Motion and this Reply as "Parcel A."3 Because the success of 

BRT's existing operations have brought it close to capacity, BRT has undertaken expansion 

efforts onto properties immediately adjacent to its existing facility and rail line on Parcel A, 

properties referred to in the Motion and this Reply as "Parcel B" (19.3 acres) and "Parcel C" 

(73.7 acres).4 The Parcel Band C expansion will be supported in part by the NYSDOT grant, 

which constitutes approximately 52% of BRT's planned track construction budget on those 

parcels. 

Notwithstanding BRT's many benefits to Long Island consumers, retailers and 

wholesalers, the financial support of the NYSDOT, preemption of Town regulation by the 

3 Presciently, the Board anticipated more than three years ago in its 2010 Decision that 
BRT's rail operations and facilities would occupy the entire 28-acre site, id., slip op. at 5, n.5. 

4 A site map is provided at Exhibit I. 
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Board's jurisdiction under the Interstate Commerce Commission Termination Act of 1995 

("ICCTA"), and Respondents' good faith efforts to keep the Town informed of BRT and 

Brookhaven Rail expansion activities, the Town nonetheless has undertaken actions directly 

interfering with BRT's construction, expansion and operations. These actions include impeding 

an environmental assessment, issuing a stop work order in March 2014 (ostensibly limited to 

non-railroad activities but directly impacting rail construction), and filing a lawsuit in New York 

state court - actions all taken before coming to the Board with the instant Motion. 

The Town's issuance of the stop work order already has caused significant delays in the 

grading efforts on the Parcel B construction site, where BRT is working to achieve a flat land 

surface to lay the additional trackage, and BRT may lose the $2.5 million NYSDOT grant award 

as a result. The disruption of BRT's construction and contractual affairs will impact other 

companies involved in the construction, potentially idling hundreds of workers, causing serious 

injury to the Long Island economy, and disrupting interstate commerce. Accordingly, while we 

submit that the instant Motion should be denied for procedural reasons, BRT and Brookhaven 

Rail intend to commence a separate petition for a declaratory order forthwith, in order to obtain 

expedited relief from the Board concerning the stop work order. 

II. FACTUAL BACKGROUND5 

A. History Of The Brookhaven Rail Terminal 

For contextual purposes, and to correct misstatements in the Motion, a brief description 

of the history of the Respondents is provided below. The parties are introduced below, in the 

chronological order in which each became involved. 

5 The facts herein are supported by the declaration of Daniel K. Miller following this 
Reply, and documents attached hereto. 
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1. Sills Road Realty LLC And The Rail Transloading Facility 

Sills Road Realty LLC ("Sills Road") is a New York limited liability company, 

comprised of five equal members, including Suffolk & Southern Rail Road LLC ("Suffolk & 

Southern").6 Sills Road was formed in 2006 by a producer and users of crushed stone to develop 

a rail transloading facility on Long Island that would economically meet the needs of its 

members for the 1!ansportation of stone and other construction materials, as well as to serve the 

broader Long Island market for such products. To provide adequate facilities for these activities, 

in May 2007, Sills Road purchased the 28-acre tract of land in Y aphank, New York, to build 

BRT, now known as "Parcel A." 

In 2007, Sills Road and U S Rail Corporation ("US Rail"), a Class III railroad, entered 

into a thirty-year lease and operating agreement. Under the agreement, US Rail leased the 28-

acre Parcel A property from Sills Road to construct and operate BRT on Parcel A. 

For the construction of BRT, US Rail hired Adjo Contracting Corporation ("Adjo"), a 

New York corporation, to serve as the general contractor to grade and excavate the Parcel A site. 

Watral Brothers, Inc. ("Watral") and Pratt Brothers, Inc. ("Pratt") are both New York 

corporations that subcontracted with Adjo to perform related construction activities at the 

Parcel A site. 

2. Federal Lawsuit And Settlement 

In October 2007, the Town issued Appearance Tickets to Sills Road, Suffolk & Southern, 

Adjo, Watral Brothers, and Pratt Brothers for alleged violations of the Town's zoning 

ordinances. In November 2007, Sills Road, US Rail, Watral Brothers, Pratt Brothers, Adjo, and 

6 Suffolk & Southern was initially formed to become the common rail carrier for the rail 
transloading facility, but never obtained such status. 
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Suffolk & Southern (collectively, "BRT Litigants") filed a lawsuit against the Town, Case No. 

2:07-cv-04584, in the United States District Court for the Eastern District of New York (the 

"Federal Lawsuit") to enjoin the Town's actions and to obtain damages. On June 30, 2009, U.S. 

District Court Judge Thomas C. Platt entered an Order denying the BRT Litigants' motion for 

preliminary injunction. Federal Lawsuit, Dkt. 31, Order. 

The parties subsequently settled the Federal Lawsuit, and on April 22, 2010, Judge Platt 

entered an Order that contained the terms of a stipulated settlement agreement between the Town 

and the Original BRT Litigants ("2010 Stipulation of Settlement"), Exhibit 2.7 The 2010 

Stipulation of Settlement restricts the definition of the "Project" to Parcel A alone (the only 

parcel at issue in that proceeding), defining it as "the construction and operation of a rail terminal 

located on Sills Road in Yaphank, New York ... on a 28 acre property owned by [Sills Road]." 

Id. The 2010 Stipulation of Settlement contains a series of requirements that the parties agreed 

to abide by with respect to the Project. Id., p. 1. 

The parties agreed that the Project would be constructed consistent with the site plan 

attached thereto (the "Reference Site Plan"). The parties further agreed that the Project would be 

constructed pursuant to the "Applicable Standards" defined as: "(i) those provisions of the Town 

Code of the Town of Brookhaven and the Code of Suffolk County set forth in the Reference Site 

Plan and (ii) all applicable federal standards." 2010 Stipulation of Settlement, ~ 2. The 2010 

Stipulation of Settlement further provides: "No additional approval of the Town or any agency or 

department thereof shall be required to construct or operate the Project as contemplated by the 

7 US Rail filed the 2010 Stipulation of Settlement with the Board in April 26, 2010, 2010 
Decision, slip op. at 2. 
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Reference Site Plan unless, as set forth in paragraph [11]8 below, the Project is found not to be 

subject to STB jurisdiction." Id. Of course, the Board found the Project subject to STB 

jurisdiction later in 2010, and specifically incorporated the 2010 Stipulation of Settlement, 2010 

Decision. 

The 2010 Stipulation of Settlement required the BRT Litigants, excluding US Rail, to 

collectively pay the Town $1 million, payable in installments, for public improvements. Id. at 

,4. To date, the Town has already received more than $450,000 from the BRT Litigants. The 

Town, for its part, was required to, inter alia, dismiss all outstanding Appearance Tickets with 

prejudice and withdraw all stop work orders, which it did. Id. at, 8. 

3. BRT Obtained STB Exemption 

While the Federal Lawsuit was pending, on August 7, 2008, US Rail filed a petition with 

the Board under 49 U.S.C. § 10502 for exemption from the provisions of 49 U.S.C. § 10901 to 

construct and operate BRT on Parcel A. See, 2010 Decision. On September 7, 2010, after 

completing a Draft Environmental Assessment ("Draft EA"), receiving comments from 

numerous public officials, issuing a Final Environmental Assessment ("Final EA") and 

incorporating the 2010 Stipulation of Settlement into its Order, the Board granted US Rail's 

petition for exemption from the provisions of 49 U.S.C. § 10901, authorizing the construction 

8 The 2010 Stipulation of Settlement contains a typographical error in that it improperly 
cites to "paragraph 10" (which relates to the delivery of "covenants and restrictions with respect 
to the setbacks and vegetation requirements reflected in the Reference Site Plan ... ") instead of 
paragraph 11 (which relates to STB jurisdiction). 2010 Stipulation of Settlement, , 2. 
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and operation of BRT on Parcel A. Id 9 Moreover, and critically, FD No. 35141 and the 

Board's 2010 Decision granting the exemption concerned only Parcel A. 

B. Current Operations And Planned Expansion Of BRT 

Since September 2011, Brookhaven Rail has operated BRT as a railroad facility. 10 

Brookhaven Rail and BRT's current major rail customers include The Home Depot, Wenner 

Bread, one of the largest bakeries on Long Island, and Renewable Energy Group, Inc., a leading 

North American biodiesel producer and distributor. 

In 2011 and 2012, Brookhaven Rail also gained the right to control the additional 

property immediately adjacent to the rail terminal, namely Parcels B and C, and it holds an 

easement for the property on which track will be laid. On Parcels B and C, Brookhaven Rail is 

working to lay the additional trackage and to construct storage and warehousing facilities for the 

sole and important purpose of expanding its customer operations. As can be seen on the site 

map, Parcel B and Parcel C adjoin Parcel A and the existing BRT rail terminal. (Ex. 1). The 

additional trackage on Parcels B and C will connect to the existing BRT rail yard on Parcel A, 

and utilize the same main line switch and interchange with the NY &A and the LIRR. As with 

Parcel A, rail operations on Parcels B and C will be controlled and operated by Brookhaven Rail 

as part of the same railroad transload facility, BRT. 

9 The Final EA notes that the U.S. Environmental Protection Agency concurred with the 
finding of the Board's Section of Environmental Analysis that there would be no significant 
environmental impacts from the project. 

10 Brookhaven Rail is the lessee on each of Parcel A, B, and C; quoting, invoicing and 
billing to shippers is done through Brookhaven Rail, subject to Brookhaven Rail Terms & 
Conditions and Tariff; BR T is marketed by Brookhaven Rail exclusively; and Brookhaven Rail 
provides the transloading services to shippers. 

8 
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Although not required by law, the Town has had ample and express notice of BRT's 

expansion plans. On June 29, 2012, BRT sent the Town notice that it would commence 

construction of the additional tracks extending from Parcel A to Parcels Band C. (June 29, 2012 

Letter from J. Pratt to M. Miner). The notice provided: "Since the expansion is clearly ancillary 

to the operation of the line of rail authorized by the [STB], the construction, and operation, 

qualifies under 49 USC 10906 as excepted from the need for further authorization." The notice 

enclosed a Storm Water Pollution Prevention plan to manage drainage during the construction 

phase. 11 

In late September 2012, representatives from BRT met with representatives from the 

Town in a continuing good faith effort to apprise the Town of construction activities. At the 

time, BRT was considering constructing a propane terminal on Parcels B and C. Although the 

propane terminal has not yet been built, during the meeting BRT once again provided grading 

plans showing that the grade must be brought to approximately 50 feet above sea level to lay 

tracks and construct facilities. 12 

On September 19, 2013, in recognition of the success of the terminal and the importance 

of expanding its reach, New York Governor Cuomo announced that BRT had been awarded a 

grant through the NYSDOT Passenger and Freight Rail Assistance Program (PFRAP) to support 

11 By letter dated July 3, 2012, Matthew Miner, the Town's Chief of Operations, 
responded to BRT's notice. (July 3, 2012 Letter from M. Miner to J. Pratt). Mr. Miner conceded 
that the construction on Parcels B and C is not subject to state and local regulation and is pre
empted by federal law: "As long as the work relates to the construction and operation of the rail 
line, it would appear that Brookhaven's authority is limited as its Town Code and New York 
State law would be superseded by Federal law." Id (emphasis added). 

12 Despite the Town's allegations in its Motion of sand-mining, BRT is simply grading 
the property pursuant to a grading plan in the ordinary course of construction, just as was done 
on Parcel A. BRT is grading to a target site elevation that is realistic for its expected needs and 
rail and rail transportation-related operations. Further details will be provided in the petition for 
declaratory order to be filed by BRT and Brookhaven Rail. 
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the proposed track extension. The anticipated PFRAP grant will contribute $2.5 million towards 

construction costs for the estimated $4.8 million project, which is approximately 52% of the total 

projected cost. 

Once again, although under no legal obligation to do so, in 2013, Brookhaven Rail 

commissioned and paid for an independent environmental review of Parcels B and C for delivery 

to the Town, which was similar to that provided to the Town for Parcel A pursuant to the 2010 

Settlement Order. An independent environmental consulting firm, Gannett Fleming, Inc. 

("Gannett Fleming") conducted the environmental overview and analysis evaluating the 

environmental setting and potential resource concerns related to the additional trackage planned 

for Parcels B and C (the "Environmental Overview"). Gannett Fleming completed the 

Environmental Overview in February 2014. Significantly, Gannett Fleming concluded that there 

were no environmental concerns implicated by the proposed expansion onto Parcels B and C. 

BRT provided a copy of the Environmental Overview and these conclusions to the Town on 

February 26, 2014. 13 

In addition to the numerous notices and correspondence exchanged with the Town, there 

have been dozens of meetings with Town personnel regarding Parcel A and the related 

construction over the past four years, and numerous meetings concerning Parcels B and C. 

Furthermore, on August 5, 2013, BRT hosted a meeting at BRT with the East of Hudson Rail 

Freight Operations Task Force, attended by members of the New York Congressional delegation, 

13 Contrary to the Town's claims, BRT has not laid track directly under the Long Island 
Power Authority ("LIPA") power lines without proper authorization. BRT is expressly 
authorized to lay track connecting adjoining parcels because BRT purchased two permanent 
easements from LIPA that expressly authorize BRT to construct rail and truck access 
infrastructure between Parcels A and B. 

10 
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New York State Assembly members, officials from the Town and Suffolk County, and the news 

media. The attendees addressed Long Island and New York freight rail issues, and toured BRT. 

C. The Town's State Court Lawsuit, "Stop Work" Order And Board Filing 

On March 11, 2014, the Town filed suit against Respondents in the Supreme Court of the 

State of New York, County of Suffolk, alleging that Respondents violated certain state and local 

ordinances, and breached the 2010 Stipulation of Settlement, and seeking declaratory, injunctive 

and monetary relief. This filing came despite the Town's 2010 agreement that that Project, as 

contemplated by the Referenced Site Plan, required "no additional approval of the Town" for 

construction and operation, supra 6, despite BRT's payment of almost $500,000 for public 

improvements, supra 7, despite the Town's 2012 admission that Town regulation of construction 

and operation of the rail line on Parcels Band C is preempted by federal law, supra 9, n.11, and 

despite dozens of Respondents' communications with the Town on environmental and other 

issues, supra 9-10. 

The Town also served BRT with a "stop work" order dated March 12, 2014, which, on its 

face, only applies to Parcel B. (March 12, 2014 Stop Work Order.) The stop work order 

provides: "Please be advised that you are directed to stop work [including, but not limited to, 

construction, cutting and removing trees, excavating and removing excavated materials] 

regarding any matter not pertaining to railroad construction." Id The stop work order may 

potentially be construed (and enforced), however, to encompass all of BRT's construction 

activities throughout the development, as they all pertain to railroad construction. 14 

14 Whatever the precise reach of the stop work order, the Town's issuance of the stop 
work order evidences that the Town asserts its regulation apply to rail-transportation activities by 
BRT and Brookhaven Rail, despite ICCTA preemption. Respondents will address that issue in 
the forthcoming petition for declaratory order. 

11 
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On March 15, 2014, more than three years since the Board's final decision in FD 35141, 

the Town filed the instant Motion before the Board. The Motion raises matters as to Parcel A, 

many of which the Town has known since at least 2012, supra 8, and raises matters as to Parcels 

Band C, even though neither was the subject of the FD 35141 proceeding at all, supra 7. The 

Motion does not assert material error in the Board's 2010 Decision, nor does it purport to present 

newly discovered evidence. Motion, at pp. 9-11. 

The Motion does reference "substantial" changed circumstances since 2010, such as 

BRT's expanded service and customer base, Motion, p. 9 at second bullet (assumes expansion of 

customer base and possible new LIRR rail connection to be a "substantial change in 

circumstances), but does not indicate how those changes would mandate that the Board alter its 

original, 2010 Decision, to reach a different result. Motion, p. 9, at second bullet. This Reply 

follows. 

III. STANDARD FOR REOPENING PROCEEDING 

Under 49 U.S.C. § 722(c) and 49 C.F.R. § 1115.4, the Board will grant a petition to 

reopen only upon a showing of material error, new evidence, or substantially changed 

circumstances. E.g., Norfolk Southern Railway Co. - Adverse Abandonment - St. Joseph County, 

Ind., STB Finance Docket No. AB 290, slip op. at 3 (STB served Apr. 17, 2012); Tongue River 

Railroad Company, Inc. - Construction And Operation - Western Alignment, STB Finance 

Docket No. 30186, slip op. at 5 (STB served June 15, 2011); Desert Xpress Enterprises, LLC -

Petition For Declaratory Order, STB Finance Docket No. 34914, slip op. at 6 (STB served May 

7, 2010); BNSF Railway Co. - Abandonment Exemption - In Oklahoma County, OK, STB 

Finance Docket No. AB-6, slip op. at 5 (STB served June 5, 2008). 

The Board's decision in Tongue River Railroad Company, Inc. is particularly pertinent to 

the instant Motion and amplifies the applicable statutory standard of Section 722( c ). In that case, 

12 
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petitioners sought to reopen a Board prior decision granting Tongue River Railroad Company, 

Inc. authority to construct a new railroad line, arguing substantially changed circumstances and 

newly discovered evidence. After stating the Section 722 statutory standard for evaluating a 

petition to reopen, the Board specifically held: " ... alleged grounds must be sufficient to 

convince us that, if taken as facially true and correct, they might lead us to materially alter our 

decision in this case. If petitioner has presented no new evidence or changed circumstances that 

'would mandate a different result,' then the Board will not reopen." Id., slip op. at 5 (emphasis 

added), citing Montezuma Grain v. STB, 339 F.3d 535, 542 (7th Cir. 2003); DesertXpress 

Enterprises, LLC, slip op. at 6-7. Thus, here, the FD 35141 proceeding cannot be re-opened 

unless the Town can establish that its petition justifies - if not mandates - a material alteration in 

the 2010 Decision tantamount to a different result, such as denial of the exemption authority. 

Furthermore, with more than three years having passed since the final Board decision in 

FD 35141, the Town must establish compelling changed circumstances, weighed against 

countervailing equitable concerns of finality and prejudice to Respondents, for re-opening: 

"[ w ]here significant time has passed since issuance of a final Board decision, a party must 

establish compelling changed circumstances or new evidence to warrant reopening because 

otherwise petitions to reopen could be filed without end." Tongue River Railroad Company, 

Inc., slip op. at 5, citing Vt. Yankee Nuclear Power Corp. v. Nat. Res. Def Council, Inc., 435 

U.S. 519, 554-55 (U.S. 1978)(denying petition to reopen where petitioner did not allege 

sufficient new evidence or changed circumstances to justify changing the Board's prior decision, 

especially considering allegations against the equitable concerns of finality and repose, slip op. at 

7. 

13 
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As the Board observed, " ... we must also weigh the magnitude of the alleged bases for 

reopening this case against countervailing equitable concerns regarding administrative finality 

and repose and detrimental reliance by the applicant and the public." Id., slip op. at 5, citing Ariz. 

Pub. Serv. Co. and Pacificorp v. The Atchison, Topeka & S.F. Ry. Co., 3 S.T.B. 70, STB Finance 

Docket No. 41185, slip op. at 5-6 (STB served Apr. 17, 1998). The Board further stated that 

" [ c ]oncems of detrimental reliance and the need for administrative repose become greater the 

longer the time between our decision in a case and the time a petition for reopening is filed." 

Id., slip op. at 5, citing Ind. Hi-Rail Corp-Lease & Operation Exemption-Norfolk & W Ry. 

Company Line Between Rochester & Argos, Ind. & - Exemption From 49 US.C. 10761, 10762, 

& 11144, STB Finance Docket No. 32162 (STB served Jan. 30, 1998). 

IV. ARGUMENT 

A. The Motion Does Not Meet The Requirements To Reopen The Prior Board 
Matter As The Town Has Not Shown Material Error, New Evidence Or 
Changed Circumstances Mandating A Different Result 

As the Motion does not mention, much less discuss, the applicable statutory and 

regulatory standards of 49 U.S.C. § 722(c) and 49 C.F.R. § 1115, or the Board' s precedent, for a 

reopening, per force, it does not come close to demonstrating that the town's allegations meet the 

standard for re-opening the 2010 Decision, either as to Parcel A or otherwise.15 At most, the 

Motion purports to argue changed circumstances since 2010, such as BRT's expanded services 

on Parcel A and its growing customer base, Motion, p. 9 at second bullet. However, the Town 

makes no suggestion, much less establishes, that those changed circumstance are compelling 

15 As noted supra 11, the Motion does not assert material error in the 2010 Decision, nor 
claim to present newly discovered evidence. Thus, those grounds can be eliminated from 
consideration. 
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reasons to reopen the proceeding, or would mandate that the Board alter the 2010 Decision to 

reach a different result. Nor has the Town addressed how the Town's supposed concerns with 

respect to BRT's intended expansion would weigh against countervailing equitable concerns, as 

required by the decision in Tongue River Railroad Company, Inc. For that matter, the Motion 

does not seem to even request a change in the 2010 Decision. Thus, again per force, the Town 

fails to make the statutorily required predicates, and provides the Board with no basis to re-open 

FD 35141 -period. 

Specifically as to Parcel A issues, most of the issues raised in the Motion consist of 

complaints about BRT's alleged non-compliance with conditions in the Board's 2010 Order 

pertaining to Parcel A. E.g., Motion p. 1 ("The Town now respectfully requests that: (1) the 

Board re-open STB F.D. No. 35141 to address BRT'sfailure to comply with the conditions and 

environmental requirements imposed by this Board therein, as well as a substantial change of 

circumstances.")(emphasis added). This is further seen from the Town's allegations sprinkled 

throughout the Motion concerning Parcel A issues (so far as they can be divined from the 

Motion): 

• Alleged use of Parcel A for burial of construction debris. Motion, p. 8, at d. ("combined 
sites"). 

• Alleged improper track construction (presumably on Parcel A) near Long Island 
Expressway. Motion, p. 9, at g. 

• Various allegations concerning warehouses and material handling facilities. Id., at h. 

• Alleged failures to comply with the conditions and environmental requirements imposed 
by the Board in its September 7, 2010 order, including vegetation and setback 
requirements, structures not contained in the 2010 plan or allowed on the site plan 
incorporated in the Stipulation, conducting activities not reflected on the site plan or 
permitted by the Board and overall Order, failing to employ best management practices 
before and during construction to minimize erosion, sedimentation, and instability of 
soils, failing to develop and implement a spill prevention, control and countermeasure 
plan (SPCC Plan). Id., at first bullet. 

15 
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While some non-compliance allegations might be a valid basis for re-opening a 

proceeding, these certainly are not, even if assumed accurate for purposes of the Motion. In 

short, they do not justify a re-opening as they do not result in an alteration of, or different result, 

from the 20 I 0 Decision, a point confirmed by the fact the Town does not even seek new or 

different conditions as to Parcel A. Additionally, the Town has not argued, much less 

established, that its non-compliance allegations are so compelling as to outweigh the 

countervailing equitable considerations, such as administrative finality and prejudice to other 

parties. 

In lieu of a motion reopen, the Town could have brought a petition to enforce. See, e.g., 

Union Pacific Corporation Union Pacific Railroad Company & Missouri Pacific Company

Control and Merger- Southern Pacific Rail Corporation, Southern Pacific Transportation 

Company, St. Louis Southwestern Railway Co., SPCSL Corp., & The Denver & Rio Grande 

Western Railroad Co., STB Finance Docket No. 32760 (STB served Dec. 20, 2013)Goint 

petition for enforcement of prior Board decision denied as petitioners unable to show entitlement 

to relief based upon the Board's prior decision); Texas Municipal Power Agency v. The 

Burlington Northern and Santa Fe Railway Company, STB Docket No. NOR 42056 (STB 

served July 27, 201 l)(petition for enforcement of decision ruled upon, in lieu of Board sua 

sponte re-opening proceeding, where parties asked the Board not to re-open, and if the Board 

reopened its prior decision, Board would need to evaluate the relevant changed circumstances). 

Accordingly, with the Town clearly unable to establish the requirements for a re-opening, 

the Board should deny the Motion. While, as shown below, the Town's non-compliance 

allegations are without merit, Respondents are nonetheless committed to constructive discussions 

with the Town to resolve the Town's concerns as to the non-compliance issues swirling around 

16 
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Parcel A. Should the parties not resolve these concerns, they can be addressed (to the extent 

necessary) in connection with Respondents' forthcoming petition for a declaratory order. 

B. BRT Has Not Failed To Comply With The Board's Decision Concerning Parcel A 

Should the Board, notwithstanding the inadequacy of the Motion, elect to address the 

merits of the Town's allegations concerning Parcel A, they will be found to be without merit. 

First, expansion of BRT's operations and customer base is well within the scope of the 2010 

Decision, which specifically noted: (1) the proposed 18,000 feet of track to be constructed on 

Parcel A, 2010 Decision, slip op. at 1, n.2; (2) BRT' s planned use of all 28 acres of Parcel A, id 

at 5, n.5; (3) possible expansion of BRT's customer base, id at 4; and (4) per the Draft EA, as 

confirmed by the Final EA, construction and operation of BRT would not result in significant 

cumulative environmental impacts, id at 5. 16 

Second, as the Board has repeatedly noted, Board regulatory approval is not required for 

( 1) construction or expansion of facilities to support existing rail operations that do not penetrate 

new rail markets; (2) increases in service on an approved rail lines, or (3) construction of spur or 

ancillary rail lines. E.g., Friends of the Aquifer et. al. Decision, STB Finance Docket No. 33966, 

slip op. at 3-4 (STB served Aug. 15, 2001); Fletcher Granite Company, LLC- Petition For 

Declaratory Order, STB Finance Docket No. 34020, slip op. at 3-4 (STB served June 29, 2001); 

49 U.S.C. § 10906; see also, Nicholson v. Interstate Commerce Com., 711 F.2d 364 (D.C. Cir. 

1983); Flynn v. Burlington Northern Santa Fe Corp., 98 F.Supp.2d 1186 (E.D. Wash. 2000). 

16 As the 2010 Decision noted, citing the Draft EA, Parcel A is an industrial area; already 
highly disturbed; without wetlands, surface waters, important wildlife habitats, historic structures 
or archeological resources; more than a quarter mile from noise-sensitive receptors, and with 
minimal emission of regulated pollutants. 2010 Decision, slip-op. at 5. Indeed, the Town's own 
Division of Environmental Protection had concluded that the project would not have a significant 
impact on the environment, applying New York state law. Id. The Motion provides no record 
evidence contrary to those conclusions. 

17 
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When new facilities supporting rail operations are in the same geographic market as existing rail 

operations, the facilities are considered an expansion of existing facilities, not new construction, 

and are exempt from Board regulatory authority and review. E.g., Friends of the Aquifer. 

In the instant case, not only are the expansion facilities in the same geographical market -

they are literally next door to the existing facilities and an extension of them. Therefore, as to 

rail facility expansion issues, re-opening is a moot point, because there is no statutory or 

regulatory basis for the Board to consider a change of the 2010 Decision on that basis. 

Third, as to non-compliance issues, while the Motion provides few details, those 

identified by the Town are wrong, immaterial or prematurely raised. The alleged improper burial 

of construction debris on Parcel A, Motion, p. 8, at d. ("combined sites"), is simply untrue, 17 

while the track construction on Parcel A within the set-back area from the Long Island 

Expressway, Motion, p. 9, at g, is immaterial as there is no identified adverse impact related to 

the infringement. 

The various non-compliance allegations concerning warehouses and material handling 

facilities, id., at h, are also inaccurate. There is no "unauthorized" facility on Parcel A. The 

Reference Site Plan includes a shaded box with no dimensions that is referred to as a "covered 

transload area." (Ex. 2, 2010 Stipulation of Settlement and attached Reference Site Plan) 

(emphasis supplied). Notably, the term area does not limit or otherwise specify the size or 

number of transloading facilities permitted. Instead, as expressly authorized by the Reference 

Site Plan, BRT has a covered transloading area on Parcel A. 

17 For example, the use of crushed recycled concrete aggregate for subsurface 
stabilization and engineered fill is proper as it meets industry standards. 
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Moreover, the facilities on Parcel A do not span 200,000 square feet each, as the Town 

claims. Instead, BRT currently has a single 60,000-square-foot transload area. The transload 

area is comprised of two, interconnected, 30,000-square-foot, pre-engineered, ClearSpan 

structures. The ClearSpan structures are connected by multiple interior corridors to allow free 

movement of forklifts across the 60,000-square-foot area. BRT's customers, The Home Depot 

and other local lumber distributors, currently require approximately 60,000 square feet of 

covered storage to protect plywood and other building materials from the elements. From a cost 

efficiency standpoint, it was more economical to erect and connect two 30,000-square-foot 

ClearSpan structures--considered stock size-than to special order a single 60,000-square-foot 

ClearSpan structure. Functionally, however, they serve as a single 60,000-square-foot transload 

area in compliance with the 2010 Stipulation of Settlement, and the engineering firm listed in the 

2010 Stipulation of Settlement, Sidney B. Bowne & Son, L.L.P ., certified that the ClearSpan 

structures complied with the 2010 Stipulation of Settlement. 

Additionally, all water connections were installed in conjunction with - and this with 

the knowledge and express approvals of - Suffolk County Water Authority. Similarly, the 

septic facilities were installed by licensed contractors in accordance with approved engineering 

drawings and were inspected by Bowne AE&T Group. 

Finally, the alleged failures to comply with vegetation and setback requirements, best 

management construction practices, and to develop a spill prevention, control and 

countermeasure plan, Motion, p. 9, at first bullet, are premature or erroneous. Because the 

construction on Parcel A is not yet fully completed, certain finishing requirements in the 2010 

Settlement Order, such as planting a green barrier, have not yet been completed. Prior to the 

winter months and Hurricane Sandy, BRT was planting a green barrier in good faith and material 
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compliance with the 2010 Settlement Order. As Respondents have repeatedly communicated to 

the Town, during the winter months, and while heavy equipment still regularly traverses the site, 

it simply is not feasible to complete plantings on the site. Upon completion of construction on 

Parcel A, finishing requirements will be met. Required best construction management practices 

have been employed and the spill prevention plan is in place, and was in place prior to receipt of 

commodities to which it relates. 18 

C. The Town's Allegations Concerning Parcel's Band C Are Outside The Scope Of A 
Motion To Reopen, And Must Be Brought By Petition For Declaratory Order 

As demonstrated above, the 2010 Decision was limited to Parcel A, and had no 

application to Parcels B and C; thus, there are no findings in the 2010 Decision with respect to 

Parcels B and C to be altered. Consequently, re-opening would be meaningless as to those 

parcels. Instead, an appropriate petition for declaratory order pursuant to 5 U.S.C. § 554(e) and 

49 U.S.C. § 721(a) (and payment of the required filing fee) are required for board consideration 

of Parcel B and C issues, 19 which is what Respondents intend to do. 

The Town raises three main points as to Parcels Band C: 

• Whether BRT's rail activities on those parcels are an expansion of BRT's rail 

operations on Parcel A, or new rail line construction. Motion, p. 8, at a, b; pp. 9-10. 

18 BRT and Brookhaven Rail are also subject to periodic and regular safety inspections by 
the Federal Railroad Administration. 

19 The Town seeks to have the Board determine essential factual issues, render legal 
decisions, and then "grant new declaratory and injunctive orders" to address each issue, Motion, 
p. 9, quintessentially, in the nature of a petition for declaratory order pursuant to 5 U.S.C. § 
554(e) and 49 U.S.C. § 721(a). 
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• The extent to which BRT's activities on Parcels Band C constitute rail transportation, 

and by extension, the extent of federal preemption of state and local regulation of 

those activities. Motion, p. 8, at e, f; pp. 10-11. 

• Whether the BRT rail line to be constructed on Parcels B and C is, or is not, a "spur, 

industrial, team, switching, or side tracks," within the scope of 49 U.S.C. § 10906. 

Motion, pp. 9-10. 

As noted previously, Respondents are now working on a petition for declaratory order to present 

those issues to the Board for consideration. Accordingly, the Board should dismiss the Motion, 

and revisit these issues once Respondents' petition has been filed. 20 

V. CONCLUSION 

For all the foregoing reasons, Respondents respectfully requests that the Board deny the 

Motion. 

20 Should the Board proceed to entertain the Motion on the merits now, BRT would 
establish: 

4827-2303-7210.1 

• All of BRT's rail activities on Parcels B and C are an expansion of BRT's rail 
operations on Parcel A, and not new rail line construction. Supra 8-10, 17-18. 

• All of BRT's activities on Parcels B and C constitute rail transportation within the 
meaning of 49 U.S.C. §10501(b), id, and state and local regulation of those activities 
are pre-empted. Id.; e.g., Green Mountain R.R. v. State of Vermont, 404 F.3d 638 (2d 
Cir. 2005)(preemption for cement transloading facility). 

• The BRT rail line to be constructed on Parcels B and C is a "spur, industrial, team, 
switching, or side tracks," within the scope of 49 U.S.C. § 10906, as it will be used to 
serve shippers similar to those already being served by BRT, and is in the same 
geographic territory and proximity as BRT's current service, Indiana Railroad Co. -
Petition For Declaratory Order, STB Finance Docket No. 35181 (STB served April 
15, 2009), and will be used for the " ... loading, reloading, storage and switching of 
care incidental to the receipt of shipments by the carrier or their delivery to the 
consignee ... " Nicholson, 711 F.2d 367-68, n. 11, citing New Orleans Terminal Co. 
v. Spencer, 366 F.2d 160, 165-66 (5th Cir. 1966), cert. denied, 386 U.S. 942, 17 L. 
Ed. 2d 873, 87 S. Ct. 974 (1967). 
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Dated: April 3, 2014 
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Respectfully submitted, 

Brookhaven Rail Terminal and Brookhaven 
Rail, LLC 

Counsel for Brookhaven Rail Terminal and 
Brookhaven Rail, LLC 



BEFORE THE 
SURF ACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 35141 

U S RAIL CORPORA TI ON-CONSTRUCTION AND OPERATION EXEMPTION
BROOKHA VEN RAIL TERMINAL 

DECLARATION OF DANIEL K. MILLER 

I, Daniel K. Miller, General Manager and Chief Financial Officer of Brookhaven 

Terminal Operations, LLC, t/a Brookhaven Rail Terminal, and Brookhaven Rail, LLC, declare 

under penalty of perjury that I have read the foregoing Reply of Brookhaven Rail Terminal and 

Brookhaven Rail, LLC to Town of Brookhaven's Motion to Reopen Proceeding and that any 

facts relevant to Brookhaven Rail Terminal and Brookhaven Rail, LLC are true and correct. 
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SOLITA GAYLE RAY 
Notary Public • Michigan 

Wayne County 
My commission Expires J n 3, 2019 . 
Acting In the County of 



CERTIFICATE OF SERVICE 

I hereby certify that on April 3, 2014, I served the Reply of Brookhaven Rail Terminal 
and Brookhaven Rail to Town of Brookhaven's Motion to Reopen Proceeding, by first-class 
mail, postage prepaid, upon the following Parties of Record in this proceeding: 

TO: Judah Serfaty, Esq. 

4827-2303-7210.1 

Rosenberg Calica & Birney LLP 
100 Garden City Plaza, Suite 408 
Garden City, NY 11530 

U S Rail New York LLC 
205 Sills Road 
Y aphank, NY 11980 

NYS Dept of Transportation 
50 Wolf Road 
Albany, NY 12232 
Attn: Robert A. Rybak, Esq. 

James H.M. Savage, Esq. 
1750 K Street, N.W., Suite 350 
Washington, D.C. 20006 

Lyngard Knutson, Esq. 
Region 2 E.P .A. 
290 Broadway, 25th Floor 
New York, NY 10007 

NYS Dept. of Environmental Conservation 
New York Natural Heritage Program 
Albany, NY 12233-4757 
Attn: Tara Seoane 

Field Office Supervisor U.S. Fish and Wildlife Service 
Long Island Field Office 
3 Old Barto Road 
Brookhaven, NY 11719 
Attn: David A. Stilwell 
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MT A Long Island Rail Road 
Jamaica Station 
Jamaica, NY 11435-4380 
Attn: Helena E. Williams 

25 



EXHIBIT 1 



,-
1 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

I 
I 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

I 
I 
I 

~I 

~ 

k~~ 

\'. 
iQ,;: 

' 
~ 

·,1. 

" 
.~ 

~ 
I 
I 

~ u r i~ 
--;:, 

.1i:, I 
I 

,~~- I 
~~ 

.. 1)1\ 

~-
es· 

1$1 

-------1 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

: 
I 
I 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 



EXHIBIT 2 



LAW 01'TIC'l!l9 

JOHN D. IIEFFNE.R, PLLC 
17150 K STHEE'J:', N.W. 

Cynthia T. Brown 

SUIT£ 200 
W'A~JUl'IU'~o~.D.C.20006 

J •.e: (202> ~90·3333 
1"A Xr tl102> !!96-3939 

April 26, 2010 

Chief, Section of Administrcltion 
Office of Proceedings 
Surface Transportation Board 
395 E Street, SW 

Offloe~~-D 
Of ,.l"Ct.~:orf"10I 

A.PR 2 6 2010 

Pub~ 

Washington, DC 20423 VIA ELECTRONIC FILING 

Re: STB Finance Docket No. 35141 
J ,_ b %15 

U S Rail Corporation-· Construction and Operation Exemption -
Brookhaven Rail Terminal 

And 

STB Finance Docket No. 35036 
Suffolk & Southern Rail Road LLC -Lease and Operation Exemption-Sills 
Road R~alty, LLC 

Dear Ms. Brown, 

Please accept this letter supplementing the joint letter petition filed April 23, 
2010 in behalf of lJ S Rall Corporation ("U S Rail") and the Town of Brookhaven 
("Brookhaven" or .. the Tov.'Il") to provide the Stipulation of Settlement ( .. So 
Ordered Stipulation") entered April 22, 2010 in the U S District Court for the 
Eastern Distnct of New York which document operates as the parties' agreement 
to resolve the Brookhaven Rail Terminal litigation. The parties submit same as an 
exhibit in support of their joint petition to vacate the Cease and Desist Order 
imposed by the Board's October 12, 2007 Decision in the related matter of Suffolk 

www.heffnerJaw.com j.heffnerOverizon.net 



& Southern Rail Road I.LC-Leas~ and Op~ralmn .E>..~mption-Sill~ Road Rea It}. 
I.LC', STB finance Docket No. 35036. 

Mark Cuthbertson, attorney for the Town of Brookhaven has reviewed this 
letter and has appro,·ed its contents. 

Alt. 

We thank the Board for its time and consideration. 

Very truly yours, 
John D. Hetlher. PLLt' 

• /' . ~ 
\ . . . .1. ·1 . ~ ' 
.. - • I I I _.:H ; -c .. , -<.. 
I ., ">Jt.., .- ' ' . ' ' - - ;" '{;- J . , i I .... _ .. 

. ·B)~: James H. M. Savage '· 
Of counsel 

Attorneys for Petitioner 
CJ S Rail Corporation 

cc: Mark D. Cuthbertson (via electro~ic mail w!att.J 
Robert Ryback(' ia First Class mail wiatt.) 
Thomas Stilling (via t:k~tromc mail "':au.') 



C'ERTIFICATIO~ OF SERVICE 

l. James H. !\'1. Sa\ age, an atcornev-ot-la" of the Di&rrict of Columbia, - -certify that l have scn·cd this day by electronic mail a tmc copy of the within 
pleading upon counsd for the To\\n or Brookhaven and by first da~s mail upon 
the New York State Depanment of Transportation. 

"' .'1 JI I I/ '?'' l 

, . ! '''·1t I ;.-;-,;.!?' ,· .-···A i'l'vf ~. 
James . M. Sa~age .:J 

Dated: April 27. 2010 
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UNITED STA TES DISTRICT COURT 
EASTERN DISTRICT Of NEW YORK ------
SILLS ROAD REAL TV, UC, US RAIL CORPORATION. 
WA't"RAL BROmERS. INC., PRA Tf BROTIIERS, INC., 
ADJO CONTRACllNO CORP. and 
SUFFOLK ii: SOUTHERN RAIL ROAD LLC, 

"· 
TIIE TOWN Of BROOKHAVEN, 

Defcndmt. 

SO-ORDERED 
mPULADON 

lada No. 07 CV 458' 
(TCP)(ETB) 

---------------· x 

WHEREAS, Plaimifti, Sills Road Realty, LLC ( .. SRR'"), U SR.ail Corporllioa 

( .. U.S • .Railj. Watral Brodim, Inc., Pratt Brothers, Joe., ADJO Contractifts Corp., .nd 

Suffolk & Southern Rail 'Road I.LC (collectively :.Pllinlifti"), commenced this action 

seeldna declanaory reliof declaring that defendant the Town of Brookhaven. ("Town'' or 

.. Defendant'') is pre-empaed b)' federal Jaw ftom mterferini with tbe conrtrucdon and 

operalion of a rail aenninal located on Sills Raad in Yapblnk, New York (hereinafter 

"Projccf' or "Rail Tcnninalj on 1 21 acre property owned by SRR ( .. Property"). 

Plaintiff& also aoupt declaratory and injunctive mid against Detendaot to prohibit it 

fiom: (I) prosecuting appearance tickets ilsucd by Defendant to Plaintiffs (the 

•Appearance Tickets) and declaring the Appesunce Tickets to be null and void; and (ii) 

laking uy other action that iDtcrfi:res with Plainti1T1· conscructioa or operation of the 

.Rail Tenninal. Plaintiffs also sought damqes from 1he Town pur5U8nt to 42 U.S.C. §§ 
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1913 lllld 1985 for violatioas of lbcir civil rights and seek damages for malicious 

proteeutlon under the Court's supplemenlal jurisdiction; and 

WHKREAS. Plaintiffa filed a application, bmusht on by Order To Show Cause. 

seeking to preliminarily Cl\ioin Defendant from: (i) taking any lldion to prosecute the 

Appearance nckets issued by the Defendant on Oc."tobcr 4. 2007. against the Plaioti.ffs in 

connection with the constnM:tion and openuoa. of the Rail Terminal, (ii) issuing any 

additional Appearanee Tick.eta to Plainliffs in conneclioft ~ith the conatruction and 

operation of che Rail Termin'1i and (ill) tUing my other action to interfere with or 

obstruct the coMb'Uction and operation of she Rall TcmUnal: and 

WHEREAS. an evidcntiary hearing "1'1 held on Plainrifrs motion for a 

prelimiruuy injunction on December S-6. 2007 before Mqis1rate 1udge li. 'l'bolDll 

Boyle; ancl 

WHEREAS. after consideration of post-bearina submissions by die parties. 

Maabaate Iud1e E. Thomas. Boyle iSIUCd • Report and Recommcndaciom ("'R4R") 

dated July 18, 2008, in which he NCOmmended that Plaintitli' motion for a preliminary 

injunction be denied; and 

WHEREAS. Plaintiffs filed objectiom to the R&R. and Defendant filed 

opposition U> Plaintifi!s' objeciions; and 

WHEREAS. the Plaintiffs and Defendant (collcdivcly, the "Putlca") are in 

m:eipl of aa decision, dated June: 3().2009. from United Stat.es District Judge Thomas C. 

Plan adopting the R&R and denying the Plaintiffs• request fOr preliminary iajunctive 

relief, and 

2 
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WHEREAS, the Town has raken an adversarial po8lUl'C with respect to a petition 

("Petition; suhmiUcd by US Rail to the Uni~ Slates Surface Trampor1ation Board 

('"STB") for Exemption under the 49 U.S.C. 10502from1be requ~ of 49 t:.S.C. 

10901, which Petition ia currently pendina under Finance Docket No. 35141( the "'STD 

Proccedins'); aad 

WHEREAS the Parties. based on the terms set forth below, desire to settle the 

above-eaptioned matter tbal is pendina in the United States District Court for the Eutem 

District and to ha~ the Town withdraw its objcctions to, and resolve all disputes 

repidins. the STD Proceeding and. to resoh;e all kx:aJ proceedinp; 

NOW THERUORE, lD considcradon of lbe mutual promises and W1dertaldngs 

contained. herein. and other good and valuable consideration. the receipt and adequacy ot' 

which m hereby acknowledged, the Parties, hereto, wishing to sdtle the above captioned 

matter and resolvo all disputes relatina to the STB Proceeding ml the local pmceedinp. 

intending to be lcplly bound, hereby agree as follows: 

t. W'dhout prcjodiciag any arg~ pnviously adwnced aodlot pleaded 

by the Parries IDd merviq same. the Plrtiel 8IJ'eC that the pmposea of this Stipulation 

arc to fbrther the Town'• objective to have the Project ~peel and conscrw:tcd 

consistent with the Reference Site Plan and the Applicable Standards. each as defined in 

paragraph 2 below, and lo further the PlainliBS' objective to construct and operate the 

Project and the terms of this Stipulation shall be construed henceforth to eft'ectuate these 

purposes. 

2. The Parties 111fCC that tbc Project will be constructed consistent with the 

site plan (the .. R.cfcreacc Site Plan") set forth in Attachment A, the Applicable Standards 

l 
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and the other requirements of this Stipulation. For the purposes of lhis Stipulation. 

.. Applicable Standanb" meus li) rhose provisions of the Town Code of the Tm of 

Brookhaven and tM Code of Suffolk County set forth In the Reference Site Plan and (ii) 

alt applicable federal standartb. In the event oC any conflict between or among the 

ltefercncc Site Plan. the Appli~e Slandards or the other requirements of this 

Stipulation. the Rcfemxe Site Plan shall conarol The Parties fUrther •P'ee that thls 

Stipulation shall constitute full site plan review and approval of the Rd"m=nce Site Plan 

for all pmposcs of New Ymk. State and local law. No additional approval of the Town or 

any aacncy or department thereof shall be required to construct or opende the Project u 

cootempla&cd by the llefercace Site Pim unlca, as lid forth in puagn.p)a 10 below, the 

Project is folmd not to be subject to STB juriadiction. 'lbe PJalntifTs will enpge the 

services of Sidney B. Bowne &: San. LLP (""Bowne .. ), 235 East Jericho Turnpike, 

M'ancola, New York 11SO1 or other firm of licensed professional cqjncen chosen by the 

Plaintiai (togedier with Bowne, the ''EDP.,..; to pcepare and povide to the Town (•) 

during coJJStruction. enaUJcering drawinas rclatina to constnu:tion of tho various pbua 

of the Project prior to commencing construction of each such phase and (b) upon 

compledoa of construction, record plans for the Projccc. The Enginecu will also prepare 

and provide to the Town (a) during comtrodion. bi-monthly documeota1ion to evidence 

the t'act that the Ensineers have impectcd the PJOject aad its certification that all site 

im~-ements on lhe Property CO\.'ercd in !IUCh report are in accordance with the 

ltefi:nmce Site Plan and the Applicable: Standards and (b) upon completion of 

conatruclion, written certification that all slte improvements constructed on the Property 

are in accordance with the Re~rence Site Plan mid the Applicable Standards. includiq. 

4 
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but not limited to, the setback and vegetation requiranents set forth in the Reference Site 

Plan. The f.nginecrs• costs and expenses in providina such services shall be paid for by 

the Plaia!iffs. 

3. In addidon to Applicable Standards, the Project ~ill be comtnJcted 

consistad with Suftbllc County Department of Public Workl standards, If any, with 

respect to the n:·lfldinl of any County righu of way adjoin.ins lhc .Property, inscallation 

of maimna wall footinp within such rights o£way, installation and/or modification of 

the existing traffic sipl and the Sl'ID!in1 of reasonable euements for future traffic 

sipal maintenance. 

4. To assist the Town in its constnactlon of publk bnprovemenu, the 

Plaintiffs. Olhcr than US Rail, shall collectively 'pa'/ to the Town the sum of One Million 

& 00/JOO {$1.000,000.00) Dollars, payable in one inatallme:nt of Two Hundred Tbausand 

& 00/100 Dollan (S200,000.00) payable on March I, 2011 and in nine installments of 

Eighiy-ellha Thousand. Eight Hundred, mahly..ei&hl and 00/100 DoJlan (Sl'9118.81), 

payable un ach January 1 dimafter, IO pay a portion of the cost or such improvemenu. 

5. The Jlrojet..1 muat comply in all iqard1 wilh whatever mitigation and/or 

conditions are imposed by the STB incluaive of' any mltfptlon and/or condition.~ 

muhinar fiom any NEPA n:vicw in lhe STB Proceeding. 

6. Plaintiff's apee that. in the -event tbe Project receives STD approval, 

operations at the P"?perty shall not include the c:oltection. sorting, 5Cpll'&tion, processing 

(includiq. bul nor limited to, baling. crushing, c:ompac.ling and shredding), incineration, 

ueaimeru, 111811BpmCnt, di~ul, transport or tnmsftr of solid waste and construction and 

demolition debris unless required under federal law or n:gulaticms. The tenn solid waste 

5 
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sMll mean '"solid waste'• as dctincd la Section 1004 of tho Solid Waste Disposal Act. 42 

USC 6903. Plaintiffs wmnnt and reprc:scnl dial neither they nor any of lbcir respective 

afiUiales. subsidiaries. successou or usians shall make any application for permits to 

allow the activities prohibited by this paragraph. including but not limited lo an 

application for a land-use exemption under 49 U.S.C. 10908 IJld 10909, and shall not 

petition or otherwise apply to the STB to have the Project or Property declared to be a 

solid wute rail traslll&r facility, wilhout die pdor c:oasena of the 'fown. To the extent any 

of the foregoing is requin:d under federal Jaw and regulation. and l\uthcr to \h~ extent 

Jeplly perminible, Plahdifti, shall pay to the Town a fee in the amounts Id forth on 

Attachmenl B fi>r each ton of dat1y landfill COYCT, constm:tion ll1d demolition debris and 

incinerator ash ("Commoclities") transported from the Property. Within five business 

days followins the end of each calendu month after CCJmmcnccment of rail openttions al 

lhe Property, Plaintiffs shall provide tbc Town with copies, catlfied, W1dcf penalty of 

perjury, L'I occurate and complete by DD authorized officer of US Rail, of all records 

rclatfll1 to shipmena. if any, of Cotilmoclities during the pn:cediaa month. including 

records of the nil can and or c:oatainers in which such Commoditlee were shipped. The 

'fowu shall have the risht to periodieally, but no more than quarterly or such shorter 

interval, but not less than 60 day!, as the Town may determine. review US Rail's ia:ords 

regmding shipmentJ of Commodities to d-.wtennine the tonnase thereof being shipped. 

Eveey ninety (90) days the parties shall reconcile the amounts of Commodities shipped in 

the preceding ninety (90) days. and Plaintiffs shall pay semiannually. on each Jamwy I 

and July 1, any fee then due to the Town. 

6 
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7. To sccun: the payment obligations under Paragraph 6, PWfttiffs shall. 

within thirty (30) days Gf the commencement of rail terminal opcntions al the Property, 

rumisb 1 security bond or. if such Plaintif& are unable to secure suc:h bond, a letter of 

credtt in the amount of: (a) for the first )'al' of commercial operation, One Million 

DoIJan (Sl.000,000.00) and (b}, for each sublCquent year. lhc pab:r of (i) Ont ~illion 

Dollen (Sl,000,000) - (ii) ODC hundred ten pm:ent (110%) of the anreaate fees 

payable to the Town under Paragraph 6 above for the preceding year (the '"Surety"). and 

shall lhereafter maintain the same in full fon:e Ind effect. Upon any breach of such 

PlaintUt.' payment obllpdons. tho Town shall have the rilht to make a claim against the 

Surety. Once such a claim is made. such Plaintiff's shall increase the amount of the 

Surety as required by the Town. tu a maximum of Three Million (Sl,000,000.00) Dollars 

in lhe agrepte. 

8. Upon execution of th11 Stipulation. the Town will (i) move to cfaamiu all 

outstudi1t1 Appearance Ticketl wilh prejudice, (ii) withdraw all existing .. stop work" 

orden relating to die Property, (iii) permit Plaintilfa, subject to the prior approval or the 

New York Stlde Department or Environmental Conservation and ameadina of the 

Octoba' 12. 2007 STB Ceue and Dmist Order to permit die raumprion of pre

c:omtruction activity includifta excavation ml grldina as well as non-rail site work, 

consistent with the requimnenla of the phasing plim with accompanyiq milestone I 

deliverable list attached hereto as Attachment 1! and (ivl execute and deliver a letter, in 

the form of Attacbmnt F hereto, to 1he STD withdrawioa tbe T"'1'o'D'S opp>Sition to the 

Project and requestins expedited consideration by the STB of the Petition. 

7 
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9. Upon execution of this Stipulation, the Town will commence and 

diligently pursue appropriate proceedings to ablndon all of ill ripft thle and interest ln 

and 10 all mapped streets J)ing within the boundaries of tho Property and consent to the 

grading. in acccmlance \\oith the Refensncc Sice Plan. or the mapped stRet kno~u as 

Bellport Avenue adjoiaiaa the Property, to the extent that such gnxllna is legally 

rennissible. 

JO. Simultueous with the execution of this Stipulation. Plaintiffs will execute 

and deliver the covenants and R!trictiom with respect to the setbacks and vegetatiun 

requirements reftectcd in the Referenc:c Si~ Plan lllld the commitments set ro11h in 

parasraph 6 above anached hereto as Att.chment C mul Plaintift's and llcfcndanl will 

execute and deliver the mutual releiseS attached hereto IS Attachment 0. 

11. In the C'\leal of a ftnaJ. dl'llppealable determination in the sm Proceed.Ina 
that the Project ia not subject to STB jurisdiction. the PlainlitTs ackrlawledp 1hal 

COllSbuction of the Project will be subject to all applicable State and local rules and 

regulations. 

12. .. Effec:tiwi Date" of this Stipulation is hereby defined as the dale 

Defendant's attorney nolifics counsel fot Plainti.ff'a that Defendant has authorized its 

counsel, by Town Board resoludOI\ or olher action, to cxccute Ibis Stipulalion of 

Settlement and the attached Stipulation of Discontinuance. 

13. All notices hereunder shall be mnmtitrcd via facsimile to 1he fa numbt."TS 

designated below fur each cow1sel and addiaional1y shall be transmitted by first class mail 

to cadi counsel. 

• 
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\4. The Court shall relain jurisdiccioa Co resolve any dispute under rhis 

Stipulation and to enfbrce any or the provision• herain. 

JS. This Stipulation may not be changed or modified except by the executio~ 

of a writing siped by all of the Pm1ies. 

16. ·111is Stipulation is inrended to, and shall. bind and inure to the benefit of 

the Plaintiffs, Defendants and their respectiw: sutC'C5SOl'S, assi;ns, heirs and lcpl 

rcprctOUativcs. 

l 7. All COWllCl represent that they are authorized to enter into Ibis Stipulation 

on bebaff of the clients for whom d1cy ba\.-e appeared. and to bind such parties to the 

provisioM here«>~ subject only to the tams hereof. 

I a. Tbis Stipulation may be executed in counterparts and by facsimile. and 

shall be bindina upon all Parties and their cowisel when so execuaed. provided that any 

Party or counsel cxccutina a copy hereof by fac.-;inrilc aarca to provide all others with 

duplicate original c:ouotsparts within three (3) busi&leBS days lhereaftcr. 

19. lbis Stipulation constitula the entire agreement and understandins 

between the Plrties with respect to the matten contained hefein, and then are no prior 

oral or written promises. repiaeatations, wmantia. conditiom, provisions. or tenns 

n:latcd thcmo olher than those sec rortb in this Stipulation. The Parties further repracnt 

and .:knowledge: that, in cnlcring inro this Stipulation: they do not rely upon and have 

not rcJicd upon any n.'PJeSCl'1(a1ions or statements (beyond d\ose contained in this 

SlipuJalion). 

20. Thia Stipulation shaH be construed in accordance with the Jaws of the 

Static of New York wi1hout ~prd to tU c:oaflicts of laws principles. 

9 
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2 t. This Stipularion is a compromise of disputed claims and has been emmed 

imo to avoid the time. expense, unc:ertainty, and inconvenience of contested litigation. 

This Stipuladon does not consrituce an adjudication or finding on the merits of any of tbc 

Parties' eJlcgatiom. 

22. The Parties hereto participated jointly in the preparation of this Stipulation 

and eacb Party ha had the opportunity to review, c:ommeat upon and redraft dtis 

Sbpuladon. AccordJD&IY, h is apm that DO Nie of comtructlon shall apply apinsl any 

Party or in favor of any Party and any uncertainty and ambipil)' shall not bo intel'prcted 

apinst .ny Party in favor of the other. 

23. The Parties !hall cooperate to effectuat.c the purposes of this Stipulation 

and shall execute reuonablo and customary documents and take reasonable and 

customary actions that may be necclllr)' or appropriate to sive tull force and effec;t to the 

terms of this Stipul11ion. 

FARRELl, FRITZ. P.C. 

By:~14_ ~~ • ..
Charlotts A. Biblow, 
Aaron E. Zerykier, Esq. 
.Attor•Jll.for Plu/n/lffe 
1320 RcxCorp Plua 
Uniondale, NY I 1556-1320 
Tel: (516)227-0700 
Fax: (516) n1--0m 
cbjblow@fvrellfritz.com 
ymkjgfmf'am:JI fritz.com 

SO-ORDERED: -
Hon. Thomu C. Platt 
U.Uted States District Judge 

"' 

LAW OFfSCSS OF MARK CUTHBERTSON 

By:~ 
=~ Attonw)'6 for lkfa1'lllmt 
434 New York A\'mue 
Huntington. NY 1 l 743 
Tel: (631) 351-3501 
Fu: (631) 614-4314 
mc:ythbertsog@cutbgw.oom 
jdrissoU@suthhqtsonJaw.9Jm 
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ATIACHMl:NTA 

Refmase Site Ply 
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AlTACHMINT B 

Proeeued or Unprocessed Daily Landfill Cover 

Surdm&elt'oo 
S7.60 

Cooruuc:cion and Demolition Debris 
(CAD) 

SwclJarplTon 
$17.84 

Resaurcc Recovery Facility and/or lacinendor Reaidue (Aah) 
SurchlJ'ae/Ton 
$19.60 
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DECLARATION OF CoyENANTS AND BESIRICDQN§ 

11US DECLARATION, made this_ day or April, 2010, by SIUS R.OAD REAL TY, 

LLC, a New York limited li11bility company with offices located at 415 Underhill Boulevard. 

Suite 20), Syosset, New York (hereinafter referred to as the "DECLARAN'I/. 

WITNESSETH 

WHKREAS. DECLARAN"r arid the Town of Brookhaven entered' into the So-Ordered 

Stipulation, Index No. 07 CV 4584 (TCP) (ETD). ("Stipulation"); 

WHEREAS, lhe Town Boanl of Town of Brookhaven, pursuant to the Stipul.alion, has 

agreed not to interfere "ith the consttuction and operation of a rail terminal located at Silts Rold 

in Yaphank. New York on a 28 acre property now owned by the DECLARANT {the ""Property .. ), 

subject to the liting of cmadn co~eoants and n:striC1ions upoa. the subject propmy by the 

OECLARANT; and 

WHEUAS, the Property is ideatified on the Suffolk County Tax Map as ~ion 

663.00. Block 03.00, Lots Ol.000, 27.001 to 27.004; Section 704, Block 04.00, Loll 001.00 and 

002.00; Section 704, Block 05.00, Lots 001 .00 Ind 002.00; and Section 704, Bloclc 02.00; Lots 

002.000, 001.001, 030.000 to 036.000 and is more particularly described as set forth in Exhibit 

"A" attached hereto. 

1. Operations at the Property sbaJI not include the collection. sorting. separation, 

processing (including. but n~ Jimirt'd to, balin& crutbing. compactiq and 

shredding), incincralion. tn:atment, management, disposal, transport or transfer of 

solid waste and construction and demolition debris unlcsa n:quired under federal 

Jaw or reguluions. The term solid waste shall mean "solid waste" u defined in 

! . , 
I 
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Section 1004 of lbc Solid Waste Disposal Act, 42 USC 6903. In addition, no 

application shaJJ be made: for perm.its to allow the arormentioned prohibited 

activities. Including bot not limited to an application for a lmid·use CJCaDption 

under 49 U.S.C. 10901 and 10909, nor lhall D'ECLARANT or any of its affiliazes. 

subsidiaries. successors or assigns petition or otheNise apply to the SurfBce 

Tramportation Board of tbe Uniled States of America to haYe the Property 

dectared 10 be & solid waste uanster facility, without lhe prior consent of the 

Town of Brookhaven. To the extent any of I.he foregoina is required under 

rederal law and regulation, and f:\lrther lO the extent legally permissible, 

DECLARANT shall pay ro the Town a fee in du: amounts set fonh on Bxbibit 

.. e·· for each ton of daily JaDdfill co~"CI', construction and demolition debris and 

incinerator ash transporh!d from the Property. Widlin five businea days 

followin& the end of each calendar month after commencement of rail operations 

at 1hc PJOperty, Pllisdifti shall provide the Town with copies, certi&d, under 

penalty of perjury, u accwate and complete by an authoriad ofttccr of US Rail, 

of ad records relating 10 shipments. if any. of Commodities during die preceding 

month. lncludins records of the miJ ems and or containers in which such 

Commodities wm shipped. The Town shall have the risiit to periodically, but no 

more than quartafy, review US Rail's records regarding shipmems of 

constNCtion and demolition debris and incinerator ash to determine the tonnage 

of such mar.rials being shipped. 6\'er)' ninety (90) dayt the parties shall reooacile 

the asnounrs of Commodities shipped in die precedin1 ninety (90) days, and 
2 
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PlaimilTs shall pay semiannually. on each. January 1 and July 1. any fee lhen due 

tolheTown. 

2. DECLARANT, its successors and usigns shall maintain the setbacb and 

landscape coverage set forth in the Sile Plan annexed hereto as Exhibit "'C"", 

bicludin1 a landscape ma of 367,216 square feet on the Property. which is an 

amount equal to thiny (300Ai) paccnt of the total square footage of 1.223,205 

squareteot. 

J, The Propmy described in Exhibit "'A" shall hereinafter ud foRver be held, sold 

and conveyed subject to the covenants and restrictions recited herein which shall 

nm with the land and shall be blncfinr upon the OECLARANT. its successors and 

usigns and slutJJ inure to the benelit ot: and bo enforceable by tbe Town of 

Brookhaven. 

4. If any one or men of the piovisions of this Declaadion shall decmod or declared 

to be invaHd or otherwise unenforceable., such detaminalion shall in no mamicr 

affect the validity or the rcmailJina provisions llcRof and those remainina 

provitiona shall remaia ln ftill f'on:e and effect. 

s. The failure lo cnro~e any of the piovisiom heftlOf shall not be deemed a Mlvcr 

of' the right to do so u to llD)' CODlinuina or subacquent violation. 

6. (f tho DECLARANT its hein, successors. or assignees shall violate or attempt to 

violate uny of the covenanlS herein. Jt shall be Jawftd for rhe Town of Brookhaven 

to prosecute any proeeedi.qs at Jaw or in equity against the persons or entities 

violatins or attc111pting to violate any such covenants either to prevent said 
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violation and/« to n1eover cfmna8es or other relief for such violation. 
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IN WITNESS WHEREOF. the DECLARA.~T abow-namc:d bas ex~ the 

f oregoiog Declaration the day and year .tint above wtiUcn. 

SILLS ROAD REAL TY, LLC, a New York 
limited liability company 

By: Suftblk A Southem Railroad LLC, 
its Mlaaaing Member 

Dy: 
~~~~....,...~~~~~~ 

Name: Andrew KaWman 
Tide: President 

5 
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STATBOF NEW YORK ) 
)ss.: 

COUNTY OF SUPFOr .. K ) 

On. tbc _ day of April in the year 2010 befoie me. the undersigned, personally 
appea.n:d .AD4lfrw Kaufman, pcnoaellJ known to me or proved to me on the basis of satisfadory 
evide..:e to be the individual whose name is subscribed to the within instrument and 
aclmowlcdgcd to me thar he executed the same in his c:apacity, and that by his lignallft on the 
imtrument, the iadMdwd. or the person upon behalf of ,.ilich the individual acted. exccllled the 
instnmtcnt. 

Notary Public 

6 
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IXHJBIIA 

ALL tut certain plot, piece or parcel or1and, situaic, lyina and being at Yaphank. Town of 
Brookhaven. County of SUtTolk and. State o!New York bounded and descn"bcd 11 follows: 

BECiINNINO at a point on the southerly side of Lons Jsland Expiessway (New York Stale 
Route 495; south service road) where same is intersecied by the southeasterly side of Sills 
Road 

RUNNING THENCE alon1 the southerly side of said Lana Island Bxprcmvay the foUowing 
two (2} COU1'SCI and dWlances: 

( 1) North 14 degrees 06 minutes 52 seconds F.ast. 7t .07 feet; 
(2) Alo111 the arc of a curve bearing to die left havin11 a radius of 1030.00 feet a distance of 
16.15 feet to the wcstedy side of Bellpon Avenue (not open); 

THENCE aloq 1he westerly side of Bellport Avenue Soulh OS degrees 50 miuutes 33 
seconds East. 1931.62 feet to the northerly side of land of the Lons Island Rail Road; 

THENCE alona said lut mentioned land. South 82 degrees 58 minuta 07 seconds West. 
1079.92 feet; 

THENCE North OS depces 10 minutes 04 seconds West. 245.33 feet to the southeasterly side 
of Sills Rold: 

THENCE along said Jut mentioned road the followina two (2) courscs and distances: 

(1) Alon1 the arc ofa curve bearina to the left havina •radius of2939.79 feet a 
diatancc ofJJ0.72 feet; 

(2) North 23 degRCI 04 minules 16 seconds East, 191.n feet; 

THENCE South 05 .teams 32 minulca 19 seco.Dds East, I 04.42 teer to • Right of Way taldn1 
line; 

THENCE North 23 de1recs 04 minutes 16 seconds East. 336.66 feel to a monument found; 

THENCE South 77 degrees 04 minutes 31 seconds Eut, 39.81 feet; 

THESCE ~orth 23 degrees 04 minutes 16 seconds East. 74.82 fceli 

THENCE North 19 degn:ea .52 minut£s 37 seconds West, lS.06 feet; 

THENCE North OS degrca 33 minutes II seconds West. 156.SS feet to the southeasterly side 
7 
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of Sills Road; 

THENCE along the southeasterly side of Sills Road the followina two (2) courses and 
distances: 

(I) North 23 degrees 04 minutes l6 seconds East, 836.37 feet; 
Alona the ire of• clSl'\'e bwina 10 the loft bavtna a radius of 982.00 feel a distance or 

J 5 l.99 feet Co lhe southerly .si@ of the Loni ls!and Expressway at die point or place of 

BEGINNING. 

8 
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UllJBtl'B 

Processed or Unprocessed Dally Landfill Cover 

Slll':harge/TOD 
$1.60 

Construction ud Demolition Debris 
(C&D) 

Surcharp/fon 
$17.84 

Resource Recovery Facility andfor IDl:inetalclr Residue (Ash) 
SUJdiarpft'on 
$19.60 

20 
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EXRIBD'C: 
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ADACllMENT D 

TO ALL TO WHOM THESE PRESENTS SIULL COME OR MAY 
CONCERN, 

KNOW THAT 

SILLS ROAD REALTY, LLC, US RAIL CORPORATION, 
WATRAL BRantERS, INC., PRATI' BROTHERS, INC. 
AD.JO CONTRACTING CORP. aad 
sunouc A SOUTHERN RAIL ROAD LLC. 

RELEASORS. 

in coosideratlon of the sum of ten dollar(s) (Sl0.00). and other good and valmblc 
C0111idcnidoa. 
received f'nlftl 

TIU: TOWN OF BROOKHAVEN 

RELEASEE, 

n:ccipt whereof it hereby acknowlodaed. rclwcs and disharau 

as 

~ RELEASEE, RELBASEE'S heira.executan. adminismton, SUCCCUOl'I and assigns n-om. 
all ICliom, causes or action, llUits, debts, duct.111111t of money. eccounts. m:lc.oninp, bonds. 
bills. specialties. s:ovenants. contr11e:t1, conuovcrsies, qrccmcnts, promises, vlrimc:es. 
tiespauea, daml&es,judplcnts, extents. exccutlou. clam, lllMI domlnds whatsoever. in 
law, admiralty or equity. which apiftst lbc RELEASEE, rhe RELEASOU. ll!LEASORS' 
heln, executors. admmistraton, succ:auon and usigns ever had, now ha'IC or hereafter c1n, 
shall or may. have for, upon, or by muon of any matter, cause or rhint wutsoevcr liom the 
bcainning of the world to the day of the date o(dlis RELEASE. 

The ~nrds "RELEASOR .. and "RELEAS.EE" indude an reteasors and all ~reaecs 
under this RF.LP.ASE. 

This RELEASE may llOl be clw.nged onlly. 

[SIGNATURE PAGE TO FOLLOWJ 
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la Wllaa. Wll~l'ftl/. each RELEASOR bas hen:unao set their hind and seal on the 
_day of Match. 2010. 

SILLS ROAD REALTY, LLC. New York 
limited liability company 

By: Sutrolk &: Southern Railroad LLC, 
ltJ Managing Member 

By;~~~~~~~ 
Name: Andrew Kamman 
Title: Praident 

US RAIL CORPORATION 

By: __ ~~--------------Namc: 
Title: 

WATRAL BROTHERS, INC. 

By=--~~--------~-----Name: 
TitJo 

PRA1T BROmERS. INC., 

By: __ 
Name: ------
·ritle 

ADJO CONTRAC11NG CORP. 

23 
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'Name: 
Tide 

SUFrOLK A SOUTHERN RAIL ROAD 
LLC. 

By: -------------Name: 
Title 

State of New Yortc ) 
) ss.: 

County of ) 

On March_ 2010 bof"ore me. die uadcrsfped. pcnana!ly appuid 
......,,~--~-......,,_,.personally !mown to me or prowd to me on the baai$ of 
!llllWilctmy evidenc:e IO be die individual whose name ia subscribed to the within instrument 
and acknowledged tn me that he/she excaad the .me In his/her capacity, and this by 
hialber s.ipature on the lnstrum• the Individual, or lhe person upon behalf of whh:h the 
indMdual acted, executed the inacrument. 

Notary Public 

Stace of New York ) 
) 11.: 

County of ) 

Oa Man:h_ 2010 bd"ore me. the unclcnianed. personally appeared 
_________ ___,,_,personally known to me or proved to me on tho basis of 
satisflctory evidence to be the individual whose nmne is subscribed to the within 1Mtn1ment 
and acknowlcdaed ro me thaa. hcl.thc cxecuei:d the same ia hialher cmp1eit)', and that by 
hislh• signature on "'c insWmnt, lha individual. or tho peraon upo11 behalf of whicb the 
individual ICted. uecuted rho in!ltr\UTICftt. 

Notuy Public 

State of New York ) 
)ss..: 

24 
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County of ) 

On Mardl _ 2010 before me, the undersigned. pc:nonally appcucd 
_ __,_ _____ ., personally known to me or proved to me on lhe basis or 
satilftctory evidence to be the individual whose name is sublcribcd lO the wl&hin inslrument 
and aclnowlcdscd lO me that ho/sho executed the same In hf•W Clpldty, and tJm by 
his/her sip111hml on the lnatnnnem. the individual, «the person upon behalf of which IM 
individual acted. uec:uted the instrument. 

Notary Public 

Saatc of New Yotk 
)ss.: 

Couaty of 

On Mateh _ 20 I 0 before me. the undersigned, pcr90ftAUy appeared 
. personally kllown to me or proved lO me on lho basis of 

satisfactoty evidence to be the individual whose name is subscribed to the within instnnncat 
and ICbowledpd to me that hclsfw executed lhc same in his/her capacity, and that by 
hislher sillft8hft oa the imowncnt. the individual. ar 1M person upon behalf of which the 
indlvldml acted. mc:ccUled the in!ltnlmenl. 

NowyPublic 

Sta1eofNewYork ) 
)•.: 

Count)' or ) 
On March_ 2010 heron: me. the undinigned. pmonally appeared 
_ __ pcrsonall> known to me or proved to me on the buJ1 or 
sadsfactOI)' evidence to bo the indMdual whose name is subscribed ra the 111r'ithin in.unanent 
and acknowtedpd to me Iba& be/she cxccured the saihO in his/her capi1City. and that by 
his/her silP'&wra on the lnldnunent, the individual, or the pawn upon behalf of which the 
illdividml acted, ex~ the inshvment. 

Notary Public 
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StatcofNew'Vork. ) 
)11.: 

County of ) 

On March_ 2010 before me. the undersisned. pmonally appeued 
_______ _,, personally kno9.u to me or proved to ma on lhc basis ot' 
salisfactory evidence 10 be the individual whole name ii aubscribcd to the within instrument 
and acknowledged to me that he/she executed the same In hisihercapacity, ond lhll by 
his/her signature on the inslnllneat, the indMdual. or 1he person upon behalf of which the 
individual ected. executed the m"1Umenl. 

Notary Public 
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TO ALL TO WHOM 111ESE PRESENTS SHALL COME OR MAY 
CONCERN, 

KNOW THAT 

THI TOWN OF BROOKHAVEN 

llHLEASORS, 

in consideration of the IWll of ten dollar(t) ($10.00), and other good Ind valuable 
consideration. 
rcecivcd from 

SILLS ROAD REALTY, LLC, US RAIL CORPORATION, 
WATRAL BROTH.IRS, INC., PRATI' BROTIIERS. INC., 
ADJO CO'NTRACJ'JNG CORP. Md 
surroLK A SOUTHERN RAIL ROAD LLC 

llEUASEES, 

RICCipt whcRof Is hereby aclcnowledged. releases Ind dlscharp1 

as 

the Rl!LEASEES, RELEASEES' hein. CJC•CUIOl'I. administrators, succlllOn and asslps 
from all acdons, causes or action, .Wta. debla, dues, 1&11111 of money, accounts. reclcmlinp. 
bonds. bilJt. specialties. covenants, contractl, conlro\'crsies. agrcemmas. promi-. variances. 
1rapaues. damaps. judpxntJ,, cxtcnb, cxeculions, olalms. and dem.encis whatsoever, in 
law, admiralty or equity, wblc:h aplnst the RELEASEES. 1hc Jl'ELEASOR, RF.LEASOR'S 
heirs. exeeuCDrs. administrators., suc=ssors and usips ever had. now have or hcieafter can. 
shall or may, have for. upon. or by reason of any maaer, c:&Ule or thing wharsoever from tho 
bqinnina oftht wadd to the day of the date of this RELEASE. 

The words "RELEASOR'" and "RELF.ASEE" include all rclcuors and all releuees 
under this RELEASE. 

This RELEASE may not ba chmged orally. 

rsmNATURE PAGE TO FOLLOW) 
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111 WltMa H4Wo/, Ibo RELEASOR bu hereunto set R.£LEASOR'S lmld and seal 
ontM 
_dayofMan:h,2010. 

State ofNew York ) 

County of ) 
) JS.: 

THE TOWN or B'ROO.KHA VEN 

By: ~~~~~~-~~-----
Name: 
Title: 

On March_ 2010 betorc me. lllD undersigned. personally appea~ 
__,.~--~-__,._.personally knowa to me or pro.,-ed to me on the basis of 
satisftaccory evldenco to be lhe individual whose ume is subscribed to the \111ithln lnstNnent 
and acknowledpd to me ltm he/she executed ~ smic in hislber capacity, and thlt by 
hislher sipatuni on the iMlniment. the individual, or the penoa. upon behalf of which lhe 
individual lcted, executed the lastrumenL 

!'lobu)' Publio 
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ATl'ACHMKNT E 

Plaula1P1aa 

PHASE I: 

• Prior to the start of tmy 1'pre-cOnstnlCti" excavation or any site work, 1111y and 
all Cease and Desist Orders issued by the Surface Trampol1atio1t Board ('"STBj 
must be amended ID pcrmlt the resumpdon of)R-constnactioa activity including 
excavation ll1d padin1 as well as non-rail m work. A copy of such decision or 
mncndmad. shall bo provided to lhe Town befofe uy pre-canstNCtion, 
excavatfoa or related site work. uceun. 

• The STD has previously detennioed that non-rail <:0natruction and ~liminmy 
site work me within the regulatory purview of the Town. Prior to the start of the 
''pze-cou1rUclion" site work ( .. Workj outlined in the 1u.chcd phasing plml 
( ... Phulng Plan''), Sills Road Realty shall obtain approval from NYSDEC 11 
Rquitcd by Paraamph 8 oftbe proposed Slipulation of Settlement ("Stipulation 
Aareement"). 

• Upon ~clpt by the Town of Brookha,,cn ("Town") of the STB decision or 
mnendmait liftint all Ccue and Desist Orders and appoval !tom NYSDEC the 
Town shall iuuo a Notice to Commence Work in accordance with the tama IDd 
conditions set forth in tbt Sdpuladcm Apocmmt. 

• sms Rold Rmlay shall contlnws co c:oopedle with. aad provide an requesacd 
assistance to, cm Surface Traaspoctation Board'• Section of Environmental 
Analysb ('"SEA") in SEA's com91etion of ID Environmemal Analysis ( .. EA"') of 
the project. 

• W'nhill 60 calendar days of commeocemmt of the Work. Sills Road Realty shall 
have delivCNd on site raillOl&i ties, ballast stone and trsk required IO complete 
site back conmuc:tion Rlatiaa to Pbue I of the Phasing Plan IDCl SO% of tile 
required ndlroad lies and track requimi for Phase n of the Pha.sfq Plan. The 
Project Eqineer, Sidney B. Bowne & Son, LLP (,.Bowne") shall inventory and 
con:fian in writing to the Town. within 10 days after fiaaJ delivery of above 
!lpecifled mataial, that all requited material hu been delivered to the Project 
Site. 

• Prior to the start of the Wort. Silla Road Realty shall provide the Town wilh a 
c:opy of tlm enafnccring retainer aqpeemcm with Downe. The retainer agreement 
shall reftcct the services lhl& me contemplated in Paragraph 2 of the Stipulation 
ApeelMnt. 
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• Within 60 calendar days of execution or the Stipulation Agreement. Sills Road 
Ralty shall through its engineer. Bowne, submit 60% complete site pdlna and 
clrainaae drawines, ~'bkh will rcpcacnt not lest thlR 2S% of th!! complete 
qineerin1 drawings related to the c:omtructioa of the project. 

• Witbfn 90 calendar days of the execution of the Stipulation Apement, S.EA shall 
luae the proposed EA for public comment ('"Comment Period;. rn the 0\-ent lhat 
the SEA fai1a to issm: the EA for public comment. all work shall immedialcly 
cease until such 1ime 1hal the SEA issun the proposed E.A for public comment. 

• Under Phase: I, SiRs Road Realty is pemUttcd to eitcavate up to 75,852 cubic yard 
of mllcrial in camplianc:e with the Phasing Plan. In the event that Silla Road 
kalty fails to meet any of lhc above dates for the delivcmblcs Gil work shall 
immediately cease until such time thal compliance is 1ehieved. 

PHASED: 

• All items fisted In Phase I must be completed to the Town's satls&c1ioa prior Co 
commencemen& of Phase ll. 

• The SlB must issue a decision accepting and I or ldoprina the BA and SBA 's 
condftfons prior io the commcacemcnt of Phuc n. 

• Within 60 calendar days of commenc:eman of Phuc Jl work. Sills Road Realty 
shall haw delivaed on site the remaialna balance of railroad ties md tndc 
requiml to complete lite track construction nlladns to Phase II of the Phasing 
Pim. The Project .Eqjnecr, Bowne, shall inmdOI)' and confirm in wri1ing to the 
Town. "ithin I 0 days ah: final delivery of the abo,,e specified material. that aJI 
requked material bas been delivered to the Pn>ject Sile. 

• SiU1 Rold Reality mma provide the T0\\'11 with satisflldary proof of complianc:e 
with all SEA conditiom. in my, applicable to tha projcd which can be reasonably 
complied with dming Pbme n of the Phasing Plaa prior 10 reswning any 
excavation or site work. ,. 

• P.rovidcd the above conditions arc met. rhe Wodt may continue whereby Silla 
Road Reality shall be pennitted co cxcawtc up to 1111 additional 91 .852 cubic ymd 
ot anataUd in complianc:e with lhc Phuing Plan. 

• Owing Phase n, constnledon of pnc:ast coacrete open-faced ~tainins walls 
backfilled with cuth ad planted with drought-resia'lant plantl!J8$. u shown on 
the Site Plan, phall conunence and continue to the extcmt practicable in light of 
1he requbanents ot"the Phuina Plan and sound enainccrina practices. 

30 
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PHASE Ill: 

• No fwthcr Work shall OCCW' until such rime u the Surface Tnnsportaaion Board 
has issued ics decision to permit cons1rUCtion of the project. 

• Upon such approval. all work to complete tho project may mume in compliance 
with dv: Reference Slte Plan set forth in the Stipulation Apcmcnt. 
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ATrACllMENT r 

Form orSTB Letter 
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