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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 35765

PETITION OF WICHITA TERMINAL ASSOCIATION, BNSF RAILWAY COMPANY,
and UNION PACIFIC RAILROAD COMPANY FOR DECLARATORY ORDER

OPENING STATEMENT OF EVIDENCE AND ARGUMENTS

Pursuant to the Board’s May 20, 2014 Decision (the “Decision”), Petitioners Wichita
Terminal Association, BNSF Railway Company, and Union Pacific Railroad Company submit
their opening statement. Based on the evidence and arguments set forth below and attached
hereto, the Board should find that the Emporia Court crossing sought by F.Y.G. Investments,
Inc. and Treatco, Inc. (collectively “FYG”) across the WTA’s interchange tracks (“IT”) would,
under any circumstance, cause an undue burden on interstate commerce. If the Board determines
that a crossing is necessary, the WTA proposes that the temporary crossing at the west end of the
IT, and used by FYG for over five years, be made permanent.

L. INTRODUCTION

On May 20, 2014, the Board instituted a declaratory order proceeding with modified
procedural rules pursuant to 49 C.F.R. § 1112 because the Board found that the current
record contains insufficient information to determine: *“(1) the impact on interstate commerce
of the proposed Emporia Court crossing, with and without the removal and/or relocation of the
north track; (2) how the IT are used by the Wichita Terminal Association, BNSF, and UP on a

daily and weekly basis; and (3) the current status and applicability of the 1916 Wichita



ordinance.” (Decision, p. 6). Information regarding all three of these topics is set forth below, in
the attached exhibits, and in the statistical railcar movement records provided herewith.
I FACTUAL AND PROCEDURAL HISTORY

A. History of the WTA

The Wichita Terminal Association was formed in September 1889 as the Wichita Union
Stockyards & Packing House Tracks Association by agreement between the Chicago, Kansas &
Nebraska Railway Company (Rock Island), the Wichita & Southwestern Railway Company
(Atchison), Fort Scott Wichita & Western Railway Company (Pacific) and the Kansas Midland
Railroad Company (Frisco) for the purpose of ownership and operation of tracks in the
stockyards and packing house district of Wichita. (Exhibit A, Simon Walbruch Verified
Statement (“Walbruch V.S.”), p. 2). The Wichita Union Stockyards & Packing House Tracks
Association originally switched a small area of tracks near 21% Street in Wichita, primarily
servicing stock yards. (/d.).

At the turn of the century, Wichita’s economy began to grow and more industries were
created in north Wichita. Because of this growth, spur tracks were built to connect the factories
and mills with the long haul rail carriers. (Id.). On June 29, 1923, control of such tracks
transferred to the four major railroads in Wichita; the Chicago, Rock Island & Pacific Railway
Company, the Atchison, Topeka and Santa Fe Railway Company, the Missouri Pacific Railroad
Company and the St. Louis — San Francisco Railway Company. (/d.). This new partnership
became the Wichita Terminal Association. (/d.). Each parent company owned a Y4 share and
one official from each carrier served on the WTA board. (Id.).

Since that time the format of the WTA has basically remained the same, and it continues

to service customers in the stock yards, packing houses and milling district. (/d.). Today, the



Wichita Terminal Association is owned equally by BNSF (The Atchison, Topeka and Santa Fe
Railway Company and the St. Louis — San Francisco Railway Company) and UP (The Chicago,
Rock Island & Pacific Railway Company and the Missouri Pacific Railroad Company). The
Wichita Terminal Association provides switching of railcars for industries on the WTA’s tracks
in Wichita. (Id., at pp. 2-3). With more than a dozen industries and a steady flow of business
from the flour mills, grain elevators, feed mill, oilseed processing and other shippers, the WTA
moves freight to and from this area of Wichita in interstate commerce. (1d., p.3).

B. The WTA Interchange Tracks (IT)

The IT are double parallel main line tracks located in the right-of-way of 25th Street in
Wichita, Kansas. (Walbruch V.S., p. 3); see also WTA’s Petition for Declaratory Order (“WTA
Pet.”), p. 2, Ex. C). 25th Street is a public street that runs east to west. (Walbruch V.S., p. 3);
WTA Pet., p. 2, Ex. C). The IT are approximately 920 feet from east and west clearance points.
(Walbruch V.S, p. 3). The IT connect with main line tracks owned by BNSF whose tracks are
directly to the west of the IT. (Walbruch V.S., p. 3; WTA Pet., p. 2, Ex. E). The WTA uses the
IT to receive and ship agricultural products such as wheat, milo, corn, barley malt, flour and
soybeans; aggregates such as clay, granite, billet ore and plastics; materials such as bricks,
lumber, steel and paper; and chemicals such as petroleum distillates, waste oil and fuel additives
to and from California, Colorado, Illinois, Indiana, Iowa, Kansas, Nebraska, Nevada, New
Jersey, New Mexico, North Dakota, Missouri, Ohio, Oklahoma, Tennessee, Texas, Utah,
Washington, and to cities within Canada such as Edmonton, Lloydminster, and Raymond.

(Walbruch V.S, p. 3); see also Exhibit B, Toni Hanson Verified Statement (“Hanson V.S.”),

p. 2).



The WTA serves numerous rail customers in Wichita, all of whom are engaged in
interstate commerce. (Walbruch V.S., pp. 3-4). Such customers include Americold, Bartlett
Grain, Midwest Scrap Management, Beachner Grain, Cargill Oil, Wichita Terminal Elevator,
Cereal Food Processors, Glickman Metal Recycling, and Horizon Milling. (Id., p. 4). Most of
the products shipped across the IT go outside the State of Kansas. (Id.). The IT are a vital artery
in interstate rail transportation. (Id.).

C. Proposed Emporia Court Crossing

In 1996, F.Y.G. Investments, Inc. purchased land immediately adjacent and to the south
of the IT. (WTA Pet., p. 3). Shortly thereafter, FYG sought a permanent railroad crossing from
25th Street to its property. (Id.). As part of a development plan, FYG proposed Emporia Court,
a public road that would extend from its property across the IT to 25th Street. (I/d.). To date, the
proposed Emporia Court road has not been built. (/d.). FYG’s plan calls for the Emporia Court
crossing to be located near the center of the IT. (Id., Ex. G).

The proposed Emporia Court crossing would functionally cut the IT in two, dramatically
limiting the WTA’s ability to interchange railcars among vital BNSF and UP arteries, and would
stall traffic along these interstate rail networks. (Walbruch V.S., p. 6). Moreover, the proposed
Emporia Court crossing would reduce the interchange capacity of the IT by nearly two-thirds
causing severe interference with interstate commerce by effectively halting interchange traffic on
the IT. (Id.). The proposed Emporia Court crossing is not a viable location for FYG to access
their property, particularly because FYG has other available means of access, such as the
temporary crossing to the west of the IT and the entrance to their property to the south. (WTA

Pet., p. 4, Ex. J; see also WTA’s Reply to Reply of FYG, p. 4).



Additionally, FYG’s demand for access across the center of the IT at the proposed
Emporia Court crossing would result in the application of the Manual on Uniform Traffic
Control Devices (“MUTCD”), which Kansas and Wichita have adopted as law. (WTA Pet., p.
4). The MUTCD sets the clearance requirements for constructing railroad crossings, and
requires the placement of cross bucks and/or other warning devices at a minimum of fifteen (15)
feet from the nearest rail at any rail crossing. (Id., Exs. D and H). Under the MUTCD, the
proposed Emporia Court crossing would force the WTA to place warning devices near the center
of the 25" Street public right-of-way, and essentially block the eastbound lane of travel. (Id., Ex.
I). Such a warning device location violates the MUTCD, which prohibits the placement of
crossing protections near the center of public streets. As has been recognized by both the Kansas
District Court and the Kansas Court of Appeals, installing a crossing over the IT at the proposed
Emporia Court location cannot legally or practicably be accomplished given the present track
configuration of the IT. Wichita Terminal Ass'n v. F.Y.G. Investments, Inc., 1083, 305 P.3d 13,
17-19, 22 (Kan. Ct. App. 2013).

Put simply, and as more fully explained below, FYG’s proposed Emporia Court crossing
will unreasonably burden interstate commerce. Without fully functioning IT, interchange and
bridge move capacity will be significantly diminished resulting in traffic delays and backups on
the BNSF and WTA, as well as hinder the WTA’s ability to bridge railcars between BNSF and
UP. (Walbruch V.S., p. 6). IT operating at less than full capacity will halt and/or delay flow
traffic along these key BNSF and UP arteries and delay interstate rail traffic through Wichita

with detrimental effects on rail traffic throughout the BNSF and UP rail networks. (Id., pp. 6-7).



D. July 2. 2013 Kansas Court of Appeals Decision

On July 2, 2013, the Kansas Court of Appeals held that: (1) the WTA timely raised its
ICCTA preemption argument; (2) the STB has exclusive jurisdiction over the track
removal/relocation question; and (3) the STB has exclusive jurisdiction to determine whether
constructing a permanent crossing at Emporia Court is impossible or would unreasonably burden
interstate commerce. (WTA Pet., p. 3). On October 18, 2013, the WTA timely filed its Petition
with the Board.

III. THE DECISION
The Board instituted a declaratory order proceeding because “[t]he current record
contain[ed] insufficient information for the Board to determine: (1) the impact on interstate
commerce of the proposed Emporia Court crossing, with and without the removal and/or
relocation of the north track; (2) how the IT are used by the Wichita Terminal Association,
BNSF, and UP on a daily and weekly basis; and (3) the current status and applicability of the
1916 Wichita ordinance.” (Decision, p. 6).
The Board directed the parties to provide the following as part of their submissions:
1. A complete set of trial and hearing transcripts, journal entries, and oral or written
orders and decisions by the Kansas District and Appellate courts dated after the
February 20, 2007 bench trial on the first remand. (WTA)1

2. A complete set of pleadings submitted to the Kansas District and Appellate courts
by either or both parties after the February 20, 2007 bench trial and before the
August 1, 2008 journal entry. This request need not include exhibits prepared
specifically for proceedings before the judge, unless the parties believe those

exhibits will be helpful to the Board in addressing the above-noted questions.
(WTA)?

' On June 4, 2014, the WTA provided the Board with materials responsive to directive
No. 1. On June 24, 2014 the WTA su%plemented its production of evidence to provide the Board
with the transcript from the May 15, 2009 Kansas District Court hearing, which was first
received by counsel for WTA from the District Court on June 23, 2014.

No. 2 2 On June 4, 2014, the WTA provided the Board with materials responsive to directive
o.2.



A description of the circumstances under which Wichita Ordinance 5436 was
passed; how or why WTA became the operator of the tracks discussed in the
ordinance; and any changes, amendments, or modifications to the ordinance since
1916. (WTA and FYG, to the extent known)

A map showing all WTA tracks in Wichita, along with a description of any other
tracks in Wichita, other than the IT, that are used, or could be used, to interchange
rail traffic between BNSF and UP. A description of tracks in Wichita belonging to
BNSF and UP individually and to WTA, and tracks not otherwise designated as
WTA track that are used or could be used to interchange rail traffic. This
discussion should include any facts that could impact the suitability of the tracks
for interchange. (WTA)

A description of how the IT connect with the interstate rail network, including rail
lines owned, leased, or operated by BNSF and/or UP. A description of the nature
of the activities that WTA currently performs, or has performed in the last two
years on the IT, including details regarding the amount of time required to
perform each of those activities. Evidence, such as bills of lading, demonstrating
that WTA uses the IT to transport goods in interstate commerce as part of a rail
movement. Also, please discuss daily demand for interchange at Wichita as it
relates to the daily capacity of the interchange at Wichita. (WTA)

Detailed explanations of whether and how BNSF’s and UP’s uses of the IT relate
to their interstate railroad operations and whether and how a crossing at grade at

Emporia Court would unreasonably interfere with interstate commerce as
described above. (WTA and FYQG)

Documentation of the discussions between the City of Wichita and WTA
regarding where a crossing should be constructed. (WTA and FYG, to the extent
known)

The WTA sets forth below the following evidence in response to Directives Nos. 3-7.

The WTA’s argument follows the evidence.

IV. DISCUSSION AND EVIDENCE

A.

Evidence For Directive No. 3

Directive No. 3 requests evidence on three topics: (1) the circumstances under which

Wichita Ordinance 5436 was passed; (2) how or why WTA became the operator of the tracks

discussed in the ordinance; and (3) any changes, amendments, or modifications to the ordinance

since 1916.



1. Circumstances under which Wichita Ordinance 5436 was passed.

The WTA has been unable to obtain specific information regarding the circumstances
under which Wichita Ordinance 5436 was passed. However, the WTA believes that economic
growth in north Wichita in the early 1900s, including increased milling production and demand
for grain, livestock and other commodities within and outside of Kansas led to the passage of the
ordinance. (Walbruch V.S., p. 2). Based on what little legislative history WTA has been able to
locate, on September 4, 1916, Wichita Commissioner Proceedings were held to consider
Ordinance 5436. (Exhibit C, September 4, 1916 Commissioners Proceedings). The purpose of
the ordinance was to grant to the Wichita Terminal Association and “its receivers, and the
successors and assigns of such association, the right to construct, operate and maintain industrial
tracks on and across what is ordinarily known and called 25" Street.” (Id.). On September 3,
1916, sections 1 through 5 of Ordinance 5436 passed at a regular meeting of the commissioners
and were published in the Wichita Daily Record on September 6, 1916. (Exhibit D, Wichita
Ordinance 5436).

2. How or why the WTA became the operator of the tracks discussed in
the ordinance.

On September 30, 1889, the Wichita Union Stockyards & Packing House Tracks
Association was formed by agreement between the Chicago, Kansas & Nebraska Railway
Company (Rock Island), The Wichita & Southern Railway Company (Atchison), Fort Scott
Wichita & Western Railway Company (Pacific) and the Kansas Midland Railroad Company
(Frisco) for the purpose of ownership and operation of tracks in the stockyards and packing

house district of Wichita. (Exhibit E, the “1889 Agreement”).



Diagram No. 1 above shows a 1927 photo of the Wichita Union Stockyards. Stockyards and
packing houses were generally located to the south of 25th Street. The milling district was
generally located north of 25th Street. The diagram also shows FYG’s future property, located
just the south of the IT.

Pursuant to the 1889 Agreement, spur tracks were built throughout the district to connect the
stockyards and packing houses with the long haul rail carriers. New interchange tracks were
presumably needed to accommodate the growth of milling and grain transportation. On June 29,
1923, control of these tracks transferred to the Wichita Terminal Association by agreement.
(Exhibit F, the “1923 Agreement™).” The 1923 Agreement was entered into “[flor purposes of

economy and efficiency of handling the business in said District” “in the stock yards, packing

houses and milling district.” (1d., p. 2).

* The Wichita Terminal Association was formed on Februarg 1, 1910 :t[)y the four major
railroads in Wichita. (Exhibit G, Wichita Daily Eagle, “Terminal Company Today Takes Over
Railroad Property,” February 1, 1910).



3. Changes, amendments, or modifications to the ordinance since 1916.

The WTA’s review of what little legislative history it has been able to locate regarding
Wichita Ordinance 5436 establishes that Section 4 of the ordinance was subsequently amended.
Section 4 originally stated:

That said association shall accept this ordinance and the provisions thereof in

writing to be filed with City Clerk within forty days after the publication of this

ordinance and the tracks described in Section 1 hereafter must be built complete

on or before August 1, 1917, otherwise this ordinance is null and void.
(Exhibit H, Full text of Wichita Ordinance 5436). On May 23, 1917, Ordinance No. 5624
(Exhibit I, Wichita Ordinance 5624) was passed to remove Section 4, and the amended
ordinance with this section removed was approved by Wichita Commissioners and published in
the Daily Record on May 25, 1917. (Id.). The WTA has been unable to verify a specific reason
why Section 4 was amended. Presumably, the ordinance was amended because the IT could not

be built on or before August 1, 1917.

B. Evidence For Directive No. 4

Directive No. 4 requests evidence for three topics: (1) a map showing all WTA tracks in
Wichita; along with (2) a description of any other tracks in Wichita, other than the IT, that are
used, or could be used, to interchange rail traffic between BNSF and UP; and (3) a description of
tracks in Wichita belonging to BNSF and UP individually and to WTA, and tracks not otherwise
designated as WTA track that are used or could be used to interchange rail traffic.*

In support of topic (1), below are a series of 6 Google Earth images showing the WTA

tracks in Wichita along with brief explanations for each image. Also shown are the BNSF, UP,

* Evidence for topics 2 and 3 cannot be produced because the IT are the only tracks that
can be used in Wichita where railcars are interchanged between BNSF and the WTA, BNSF and
'UP’hari(Ji PVIYCG \(fiersa. (Walbruch V.S., p. 3). As stated below, interchange with UP railcars occurs
in the ard.
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former Frisco,” and the Wichita Union Terminal Association (“WUT”) main line tracks.® All
main line tracks move railcars in both directions. The maps begin at the northern most portion of
WTA property, which is to the north of 29th Street. Such property extends south to 9th Street.
The Wichita Terminal Association does not have a yard for switching and railcar
storage. (Walbruch V.S., p. 3). Instead, the WTA has a series of main line spur/stub tracks
spread throughout north Wichita. As such, the WTA relies heavily on the IT for railcar

switching and interchange of its customers’ freight. (Id.).

VR R

> BNSF owns the Frisco Yard and lines. The Frisco Yard is out of service because of
track conditions. (Walbruch V.S., p. 3).

® The WUT s a jointly owned corporation that operates elevated tracks in the downtown
area of Wichita; these ‘tracks are known as the Hump or Flyover. The Flyover runs from
%})lg)rommatel 17th Street to Gilbert Street in Wichita. As shown in Diagram No. 6 below, the
> %I[l% ,IBNS main lines come together south of 17th Street at the Flyover. BNSF and UP own
the .

11



Diagram No. 2 above shows the northern main line tracks of the WTA, north of 29th Street.
The diagram also shows BNSF’s yard which is north of the IT and to the west of WTA’s main
line. To the east of BNSF’s yard is the former Frisco yard.

Diagram No. 3 above shows the WTA’s tracks south of 29th Street which service WTA
customers Midwest Scrap Management, Wichita Terminal Elevator, Americold, and Glickman
Recycling, all of which are north of the IT. Railcars are interchanged to and from these

customers from the BNSF yard over the IT to each customer for loading and/or unloading.
(Walbruch V.S., p. 4).

BNSF’s Yard is to the west of the WT'A’s main line. The WTA interchanges with the BNSF via
the IT to WTA’s main line to the east. The IT north and south tracks are each approximately 920
feet in length from clearance point to clearance point, and each contains approximately 850 - 920
feet of usable space depending on train car length. (Walbruch V.S., p. 6).

Bridge traffic between BNSF and UP is also interchanged over the IT. (/d., p. 3). BNSF spots
reciprocal railcars and provides line haul movement for WTA customers of UP railcars. (/d.).

The WTA interchanges with the UP in the UP yard to the east of the WTA main line. (/d., p. 6).

12



Diagram No. 4 above shows the WTA tracks south of 25th Street and east of the IT. BNSF’s
main line runs parallel and to the east of N. Broadway Street. The UP main line tracks are
shown east of the WT'A main line.

13
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CEREAL FOOD PRODUCTS!

Diagram No. 5 above shows the WTA, BNSF, and UP tracks south of 21st Street. South of
21" Street, WTA services customers Beachner and Glickman. Railcars delivered from BNSF to
these customers, and vice versa, are interchanged over the IT. (Walbruch V.S., p. 4).

14



g Dol o |9 |
CEREAL FOOD PROLD

o

Diagram No. 6 above shows the WTA, BNSF, and UP tracks south of 17th Street. The WTA
services Cereal Food Products and Cargill south of 17" Street. Again, railcars delivered to and
from BNSF for these customers are interchanged over the IT. (Walbruch V.S., p. 4). BNSF’s
and UP’s lines end just north of 16th Street. Tracks just south of 16th Street are owned by the

WUT. To the east, UP’s industrial lead and the former Frisco main line tracks end just north of
13th Street.

15



Diagram No. 7 above shows the WTA and WUT tracks south of 13th Street. The WTA services
Horizon Milling which is south of the IT. (Walbruch V.S., p. 4). Again, such traffic to and
from BNSF for this WTA customer is interchanged over the IT. (/d.). The WTA’s main line
ends at 9th Street.

C. Evidence For Directive No. 5

Directive No. 5 requests evidence for three topics: (1) how the IT connect with the
interstate rail network, including rail lines owned, leased, or operated by BNSF and/or UP; (2)
the nature of the activities that WTA currently performs, or has performed in the last two years
on the IT, including details regarding the amount of time required to perform each of those
activities; and (3) the daily demand for interchange at Wichita as it relates to the daily capacity
of the interchange at Wichita. The evidence for these topics is below, and in the attached

exhibits of railcar movement records.
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1. How the IT connect with the interstate rail network, including rail lines
owned, leased, or operated by BNSF and/or UP.

Diagrams Nos. 2 through 7 above show the main line tracks of the WTA, BNSF and UP,
how the IT connect with those main lines, and the proximity of those tracks to the various
shippers served by the WTA. As noted, the IT connect with BNSF’s main line to the west, and
UP’s main line to the east via WTA’s main line. WTA customers in Wichita have two options
to move product on the interstate rail transportation system: over the IT to BNSF or by UP.
(Walbruch V.S., p. 3). The IT are also used to bridge railcars between BNSF and UP. (Id., p.
4).

2. The nature of the activities that WTA currently performs, or has performed
in the last two years on the IT, including details regarding the amount of
time required to perform each of those activities.

The WTA will generally spot railcars on the IT that are being interchanged to the BNSF
for onward movement on BNSF’s network. (Walbruch V.S., p. 4). WTA will also use the IT to
interchange railcars between BNSF and UP, and vice versa. (Id.). Both tracks of the IT are used
for all such interchange moves. (Id.). The time it takes to place these railcars is dependent on the
number of railcars in a given train. (/d.). Such trains can be as small as 1 or 2 railcars to over
one hundred railcars in length. (Id.). Ultimately, the WTA’s use of the IT is to deliver traffic to
BNSF or receive traffic from BNSF. (Id.). If all of the railcars will fit on one track then the
engines are cut away and the crew will depart the IT. (Id., p. 5). Such a move would take
between 10-20 minutes. (Id.). If the train is of such a size that both tracks are to be used the
move will take roughly twice as long. (20-40 min.). (Id.). Such trains remain on the IT until
moved to BNSF’s main line or bridged between BNSF and UP for transportation in interstate
commerce. (Id.). How long such trains remain on the IT largely depends on train traffic on

BNSF’s main line and in BNSF’s yard to the north. (Id.).

17



3. Daily demand for interchange at Wichita as it relates to the daily capacity
of the interchange at Wichita.

Daily demand for interchange across the IT and interchange capacity in Wichita
depends on several variables such as demand for commodities, general economic conditions,
railcar size, weather, harvest production, and other variables. (Walbruch V.S., p. 4). An example
of demand and capacity is in the attached Exhibit J, which lists interchange and bridge moves
occurring over the IT from January 1, 2012 to May 20, 2014.” The evidence shows that
during this 28 month period, 28,613 railcars were interchanged between BNSF and the WTA,
and the WTA bridged 8,937 railcars between BNSF and UP. The evidence also shows that
interchanges and bridge moves increased during the summer and fall months, mainly because
of increased demand for grain shipments.

Demand for interchange and bridge moves is considerably higher during the harvest
seasons, as over 100 railcars on a given day can be interchanged over the IT during the
summer and early fall months. (Walbruch V.S., p. 7). For example, 114 railcars were
interchanged on July 2, 126 railcars on July 4, 140 railcars on July 11, and 137 railcars on
July 17. Exhibit J, 2013 tab. In the fall of 2013, 246 railcars were interchanged on
September 23, and 182 railcars on September 30. (I/d.). Less often, the WTA experiences
demand for interchange at this frequency during winter and spring months. (/d.). In addition

to interchange, the IT also serve as temporary storage tracks. Because the IT have a limited

"The WTA'’s Interchange Data was compiled by Mr. Walbruch. (See Exhibit J, attached
as Compact Disc). Exhibit J summarizes Shlppll:l(% data submitted by BNSF and UP on Microsoft
Excel spreadsheets, which have also been provided to the Board. This exhibit does not analyze
data all from UP, which is attached as a separate exhibit. Exhibit J has five columns that analyze
interchange and bridge moves for each day over a two and a half year period. “ICH to BNSF”
means ratlcars interchanged over the IT and delivered to BNSF. “ICH from BNSF” means
railcars_interchanged on the IT to WTA customers. “BNSF to UP Bridge Move Across IT”
means BNSF railcars exchanged to UP over the IT. “UP to BNSF Bridge Move Across IT”
means UP railcars exchanged to BNSF over the IT. As addressed more fully below, several
thousand of these railcars were engaged in interstate commerce.
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capacity of just over 900 feet on both tracks, and because the WTA lacks a formal yard, daily
demand for interchange and storage often exceeds WTA’s capacity. (Walbruch V.S., p. 5).

D. Evidence For Directive No. 6

Directive No. 6 requests evidence for two topics: (1) explanations of whether and how
BNSF’s and UP’s uses of the IT relate to their interstate railroad operations; and (2) whether and
how a crossing at grade at Emporia Court would unreasonably interfere with interstate
commerce. The evidence of these topics is below.

1. Explanations of whether and how BNSF’s and UP’s uses of the IT relate
to their interstate railroad operations.

BNSF and UP have provided the Board with data showing that the IT are an integral part
of BNSF’s and UP’s interstate rail operaltions.8 (Ex. B, Hanson V.S., p. 1; Exhibit L, Robert
Meder Verified Statement (“Meder V.S.”), p. 1). For example, BNSF’s data shows interchange
information over the IT from January 3, 2012 to May 23, 2014. (See Exhibit K-1 in Compact
Disc Exhibit K). The information was obtained from waybills and internal BNSF shipping data.
(Hanson V.S., p. 1). A cursory review of Columns N and O to Tabs RR and DD in Exhibit K-1
indicates IT interchange to and from cites in California, Colorado, Illinois, Indiana, lowa,
Kansas, Nebraska, Nevada, New Jersey, New Mexico, North Dakota, Missouri, Ohio, Oklahoma,
Tennessee, Texas, Utah, Washington, and to cities in Canada such as Edmonton, Lloydminster,
and Raymond. (/d., p. 1, Ex. K-1). Columns M to Tabs RR and DD show commodities such as

flour, salt, plastic, wheat, grease, corn syrup and other products shipped to such cities. See Ex.

_*The WTA has provided the Board with verified data from BNSF and UP that has been
compiled on Microsoft Excel. See Compact Disc attached as Exhibit K (Exhibit K-1 is
spreadsheets of BNSF’s data, and Exhibit K-2 is UP’s data). The data shows that thousands of
the railcars interchanged over the IT were movmlg in interstate commerce. And, although the
WTA interchanges with UP in the UP Yard, UP’s data shows that hundreds of UP railcars
interchanged to BNSF over the IT were engaged in interstate commerce. Exhibit K-2. The data
contained in Exhibits K-1 and K-2 shows unequivocally that the IT are used extensively in
interstate commerce.
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K-1. Such evidence shows that thousands of the railcars interchanged over the IT were engaged
in the interstate transportation of goods during this period of time. (Hanson V.S., pp. 1-2).

2. Whether and how a crossing at grade at Emporia Court would
unreasonably interfere with interstate commerce.

The IT are a vital link between BNSF and the WTA, between BNSF and UP, and
between UP and BNSF because all customer rail traffic that is interchanged with BNSF in
Wichita moves across these two tracks. (Walbruch V.S., p. 5). The Emporia Court crossing
would effectively end, or severely limit, the WTA’s operations on the IT. First, the proposed
crossing would slash the I'T’s railcar capacity by approximately 60%. Kansas law requires that
railcars stay “a reasonable distance” from a crossing when not in motion so as to not interfere
with the visibility of approaching motor vehicles. Kan. Ad. Reg. 82-5-8(c) (2013). According to
WTA'’s internal rules, industry guidelines, and the laws of many states, a “reasonable distance” is
250 feet from the edge of a crossing when railcars are on multiple adjacent tracks. (WTA Pet.,
pp. 16-17; see also Walbruch V.S., p. 5). Such clearance requirements allow motorists to see
down the tracks to observe trains that may be approaching next to railcars on the adjacent track.

The IT currently have approximately 900 feet of usable space per track, or 1800 feet in
total. (Id., p. 6). Although railcars vary in length, on average, railcars that are interchanged
over the IT are approximately 60 feet long. (Id.; WTA Pet., p. 17, Ex. D). As such, the current
capacity of the IT are 30 railcars. The crossing itself is proposed to be 32 feet wide. (Walbruch
V.S., p. 6). Because the proposed Emporia Court crossing would bisect the IT, over 1000 feet of
usable track space would be lost when trains are cut to comply with the required 250 feet of
clearance from the crossing. (Id.). Thus, the Emporia Court crossing would reduce the 1T’s

capacity from 30 railcars to at most 12 (or 3 per track on each side of the crossing). (Id.; WTA
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Pet., p. 17, Ex. D). Such a limitation on capacity would greatly hinder, and possibly even halt,
interchange activity on the IT. (Walbruch V.S., p. 6).

Additionally, Kansas law would preclude the WTA from blocking the crossing for more
than 10 minutes, after which such trains would have to be cut and moved 250 feet from the
crossing. Kan. Stat. Ann. § 66-273 (2013). These restrictions would drastically slow
interchange moves, because the decreased IT capacity would greatly increase the number of
switching moves needed to interchange these railcars.® (Walbruch V.S., p. 7). Well over 100
railcars can use the IT daily, especially during summer and fall months, for interchange and
bridge activities. (/d.). By drastically increasing the number of cuts and switching moves and
increasing the time needed for such moves, the proposed crossing would backup traffic onto
BNSF’s main line to the west, and the WTA’s main line to the east. (/d.). This railcar backup,
combined with the railroad gymnastics needed to comply with these onerous additional
switching moves caused by the crossing installation, would substantially hinder traffic on the
adjoining BNSF and UP arteries thus unreasonably burdening interstate commerce. (/d.).

E. Evidence For Directive No. 7

Directive No. 7 requests “[dJocumentation of the discussions between the City of Wichita
and WTA regarding where a crossing should be constructed.” Decision, p. 8. The WTA has no
documents regarding discussions between WTA and the City of Wichita regarding where the
crossing should be constructed.

V. ARGUMENTS
The WTA provides the following additional arguments regarding: (1) the impact on

interstate commerce of the proposed Emporia Court crossing, with and without the removal

° Compliance with Wichita’s ordinance which sets the time limit at 5 minutes would have
a more disastrous effect. See Wichita Code § 12.04.080.
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and/or relocation of the north track, and (2) the current status and applicability of the 1916
Wichita ordinance.

A. Impact on Interstate Commerce of the Proposed Emporia Court Crossing, With
and Without the Removal and/or Relocation of the North Track

As argued in the WTA’s Petition, installation of the proposed Emporia Court crossing
cannot comply with Kansas and Wichita law. (WTA Pet., pp. 22-23). MUTCD requires
placement of a crossbuck or other crossing warning devices 15 feet from the nearest rail.
MUTCD 2009 Edition, Chapter 8 at §8B.04(11) (http://mutcd.thwa.dot.gov/pdfs/2009r1r2/
mutcd2009r1r2edition.pdf) (mandating a minimum 15-foot distance measured perpendicular
from the nearest rail). (Id.,, p. 22). The MUTCD also prohibits the placement of crossing
protections in the middle of a public road. (/d., p. 22). Under current conditions, the WTA
cannot comply with both of these Kansas and Wichita legal requirements. Given the 15-foot
requirement for the placement of warning devices under MUTCD, construction of a crossing at
Emporia Court would force the WTA to place its crossing warning devices in the middle of 25"

Street. (Id., pp. 22-23, Exs. D and H).

1. Removal of the north track is an unreasonable burden on interstate
commerce because it eliminates railcar storage and interchange capacity
on the IT.

Removal of the north track would result in a more catastrophic effect on the WTA’s
interstate commerce operations. (Walbruch V.S., p. 7). Loss of one track and the installation of a
crossing would cut the IT’s capacity even further. Under such a scenario, the IT would only be
able to hold 2-3 railcars. (Id.). This result would cause even more strain on the WTA’s
operations, as track removal would, again, increase the number of required switching moves.

(Id.). In other words, loss of the north track would decrease the I'T’s capacity by 80% and cause a
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significant increase in the required amount of interchange moves. (/d.; WTA Pet., p. 18). Such a
result is unsustainable for the only interchange facility in Wichita. (Walbruch V.S., p. 7).

2. The WTA cannot relocate the north IT to the south of the south IT because
it does not own the land immediately south of the IT.

FYG attempted to remedy these track-removal difficulties by proposing a southern
relocation of the north IT. (WTA Pet., p. 18.) FYG’s effort must fail, however, because the
relocation is both illegal and infeasible. FYG, not the WTA, owns the property “south of the
existing line.” (Id.). The WTA lacks any right of way on that land. Even Kansas courts lack
jurisdiction to relocate the IT in the manner proposed because the Kansas legislature has
deprived courts of jurisdiction over eminent domain and condemnation proceedings.

An eminent domain proceeding is a special statutory proceeding and is not a

civil action covered by the code of civil procedure. The proceeding is

administrative rather than judicial, and its nature is the same whether conducted

by or before a district court, or any judge thereof, the probate court, or its judge,

a board of county commissioners or any other official board or tribunal
authorized by the legislature to act in that capacity.

Miller v. Bartle, 283 Kan. 108, 113, 150 P.3d 1282, 1286 (2007) (citations and emphasis
omitted); see also K.S.A. 26-501 et seq. (eminent domain procedure). In short, Kansas law does
not authorize a district court to condemn property. See K.S.A. § 26-101 et segq.

Likewise, this Board may not use eminent domain to condemn the land needed for a
southern relocation of the IT. See, e.g., Dakota, Minnesota, & Eastern R.R. v. South Dakota, 236
F. Supp. 2d 989, 1009, 1012 (D.S.D. 2002) (holding that “STB approval . . . does not carry with
it any federal power to take land to complete the project.” “If Congress would have intended to
supplant such a basic state power, it could have delegated its own eminent domain power or
made the preemption of state eminent domain law express in nature.”). Rather, the Interstate
Commerce Commission Termination Act (“ICCTA”) has been held to preempt eminent domain

proceedings, such as here, where the state action would “prevent or unreasonably interfere with
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railroad operations.” Maumee & W. R.R. Corp., STB Fin. Docket No. 34354 (S.T.B. March 3,
2004); accord Dist. of Columbia v. 109,205.5 Square Feet of Land et al., No. Civ.A. 05-202,
2005 WL 975745, *3 (D.D.C. Apr.21, 2005).

Eminent domain is possible “only when the right of eminent domain is invoked by a
party with the power to do so.” United States v. Hardage, 58 F.3d 569, 577 (10th Cir. 1995).
Here, no party has initiated a condemnation proceeding, nor did they (or the District Court) have
the power to do so under these facts. See generally Whitehead v. Allied Signal, Inc., No. 98-
6305, 1998 WL 874868 (10th Cir. Dec. 16, 1998) (unpublished opinion); Hardage, 58 F.3d at
569. Thus, the Board cannot order condemnation of the southern property and relocation of the
IT to that land, nor should it relinquish authority to the District Court to do so, because the WTA
cannot be legally required to reconstruct the IT on property which it does not own.

Even if it were legal or feasible to relocate the north track to the south, as noted for the
reasons stated above, an unreasonable burden on interstate commerce still exists if the Emporia
Court crossing is installed. The WTA cannot interchange, bridge, switch, or shove railcars in
order to meet the demands of its customers and put railcars in the possession of BNSF and UP in
a timely and efficient manner if the crossing is installed. (Walbruch V.S., pp. 7-8). Therefore,
track relocation is not a viable option.

B. The Current Status and Applicability of the 1916 Wichita Ordinance

Although Wichita Ordinance 5436 granted the WTA the right to install the IT in 1916, the
ordinance has no current applicability for at least two reasons. First, the IT are part of the
interstate rail system, and the ICCTA preempts local ordinances that unreasonably burden
interstate commerce. Second, the ordinance improperly attempts to manage and govern rail
transportation because it requires the WTA to construct and maintain the IT for the “crossing of

teams and vehicles at any point over the IT.”
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1. ICCTA preempts Wichita Ordinance 5436.

Section 10501(b) of ICCTA plainly and expressly preempts any state or local regulation
of railroad transportation, including railroad property. The ICCTA’s preemption applies to the
WTA’s design, construction and maintenance of its rail lines. The ICCTA defines
“transportation” broadly, and provides that the Board has exclusive and preemptive jurisdiction
under Section 10501(b). The ICCTA defines “transportation” to include “(A) a . . . property,
facility, instrumentality, or equipment of any kind related to the movement of passengers
or property, or both, by rail . . . and (B) services related to that movement . . ..” 49 U.S.C. §
10102(9) (emphasis added). Hence, any rail property related to the movement of passengers or
goods on tracks is “transportation” within the exclusive jurisdiction of the STB. See Tex. Cent.
Bus. Lines Corp. v. City of Midlothian, 669 F.3d 525, 534 (5th Cir. 2012).

In general, ICCTA preemption applies to local ordinances in the same manner as state
law, regulations and court actions. See, e.g., City of Auburn v. United States, 154 F.3d 1025,
1027-1029 (9™ Cir. 1998). That is also true for ordinances granting railroad right-of-way over
public access streets when the restrictions contained in that ordinance unduly hinder rail
commerce. See City of Seattle v. Burlington N. R.R, 41 P.3d 1169 (Wash. 2002).

In City of Seattle, the court faced a situation materially similar to the one at issue here,
namely the railroad operated under the grant of right-of-way on public streets through a city
ordinance. Id. at 1170. In authorizing railroad operations, the 1903 ordinance also placed
specific limits on rail activity, reserving the right:

To regulate the speed of locomotives and trains within the limits of the rights of

way herein granted, and the maximum period of time for which locomotives, cars

or trains shall be allowed to blockade travel along or across the streets embraced

in this grant, or intersecting streets, and shall have such further control and police
powers over such right of way as the City Charter and state laws permit.
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Id. (quoting Seattle City Ordinance No. 9119 § 3 First at 5 (1903)). Initially, the court found
that the ordinance was preempted by the ICCTA because it would “regulate railroad switching
activities. . .” Id. at 1172. The City, however, claimed that ICCTA preemption did not apply
because that litigation and the railroad’s right to operate were ‘“controlled by the language of
Ordinance No. 9119.” Id. at 1174. In other words, the City claimed that, because Ordinance No.
9119 gave the railroad its ability to operate, that ordinance could restrict railroad activity in ways
that would otherwise be preempted by the ICCTA. Id.

The Washington Supreme Court disagreed with the City’s contention because the court
recognized that “[t]he agreement is nonetheless an ordinance—that is, a law. Like any state law,
a local ordinance is subject to Congressional preemption.” Id. at 1175. Thus, the City of Seattle
court found efforts to limit the time that the railroad could block city streets preempted by the
ICCTA even though such limits on the railroad’s activity were specifically preserved in the
ordinance under which it operates. Id. at 1174-75.

ICCTA preemption applies exactly the same here. If the conditions sought to be placed
by FYG upon the WTA unduly restrict interstate rail commerce, then those conditions are
preempted. See Emerson v. Kan. City S. Ry. Co., 503 F.3d 1126, 1133 (10™ Cir. 2007) (holding
that implied ICCTA preemption “requires a factual assessment. . . as to whether requiring the
Railroad to remedy the injury claimed by the Landowners would have the effect of preventing or
unreasonably interfering with railroad transportation™) N.Y. Susquehanna & W. Ry. Corp. v.
Jackson, 500 F.3d 238, 254 (3d Cir. 2007) (finding generally that “for the unreasonably
burdensome prong [of implied ICCTA preemption], the most obvious component is that the
substance of the regulation must not be so draconian that it prevents the railroad from carrying

out its business in a sensible fashion). Here, because FYG’s reliance on the ordinance will
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unreasonably burden the WTA’s interstate rail operations, the ordinance should be preempted by
the ICCTA.

2. The ordinance attempts to manage and govern interstate rail
transportation.

Wichita Ordinance 5436 improperly attempts to manage and govern interstate
transportation, and conflicts with the WTA’s operations because the ordinance places an
unreasonable burden on the WTA to comply with its provisions while conducting its interstate
rail operations. Section 2 of the ordinance states in relevant part:

The said Association shall construct and maintain in good order the
portion of sidewalks crossed and railway crossings, and shall keep
said track in good repair, and in such condition that teams and

vehicles on such street can safely pass over such tracks at any point
on said street. . .

Wichita Ordinance 5436, § 2. The ordinance is preempted because as written, the ordinance
manages and governs rail transportation because it requires the WTA to construct and maintain
the IT for the crossing of teams and vehicles at any point over the IT while railcars are
interchanged or sought to be interchanged over the IT.

Congress intended to preempt state and local laws that come within the Board’s
jurisdiction. Texas Cent. Business Lines Corp. v. City of Midlothian, 669 F.3d 525, 530 (5th Cir.
2012). As stated above, the Board has jurisdiction over “transportation by rail carriers.” 49
U.S.C. § 10501(b)(1). Determining whether the ICCTA preempts a state or local law is a two-
step inquiry. First, the law must seek to regulate “transportation,” and second, that transportation
must be conducted “by a rail carrier.” Id. The ICCTA defines transportation as “services related
to ... movement” by locomotive “including receipt, delivery, elevation, transfer in transit,
refrigeration, icing, ventilation, storage, handling, and interchange of passengers and property.”

Id. § 10102(9) (emphasis added).

27



Here, FYG has interpreted Section 2 to mean that it is permitted to cross the IT from its
property at any point along the entirety of the IT. (FYG Reply, p. 30). If the Board agrees with
FYG’s “access at any point” argument, then it is impossible for the WTA to have functioning IT.
Put differently, if 1 railcar were at any point of the IT, the WTA would be in violation of the
ordinance under FYG’s interpretation because FYG would not have “access” across that point.
And because FYG takes issue with the WTA’s storage of railcars on the IT, which FYG
repeatedly refers to as a “parking lot” that purportedly does not provide FYG access to and from
its property, then the WTA, according to FYG, cannot engage in rail transportation as defined by
federal law. Because the evidence shows that the WTA railcars are engaged in interstate
commerce, the ordinance cannot be applicable to the issues addressed in this case.

The ordinance has no applicability to this declaratory proceeding. If the ordinance were
repealed today, the WTA’s use of the I'T would not be interrupted because the ordinance does not
regulate the WTA’s activities. Indeed, the IT would continue engaging in interstate commerce
because the WTA’s operations and use of the IT are not dependent on the ordinance, which
provides no regulatory authority over the WTA.

VL CONCLUSION
For the foregoing reasons, the WTA urges the Board to declare that the crossing
sought to be installed by FYG across the IT are preempted by federal law because the
installation of the proposed Emporia Court crossing would unreasonable impact interstate
commerce, regardless of whether or not the north IT track were removed and/or relocated. In
the alternative, if the Board deems that a crossing is necessary for FYG, the WTA proposes that
the temporary crossing at the west end of the IT be made permanent.

Dated: June 30, 2014 Respectfully submitted,
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EXHIBIT A

VERIFIED STATEMENT OF SIMON WALBRUCH
WICHITA TERMINAL ASSOCIATION



BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 35765

PETITION OF WICHITA TERMINAL ASSOCIATION, BNSF RAILWAY COMPANY,
and UNION PACIFIC RAILROAD COMPANY FOR DECLARATORY ORDER

VERIFIED STATEMENT OF SIMON WALBRUCH IN SUPPORT OF
THE WTA’S OPENING STATEMENT OF EVIDENCE AND ARGUMENTS

My name is Simon Walbruch. I am the Superintendent at the Wichita Terminal
Association (the “WTA”), a position I have held since April 2013, TIn this position, I am
responsible for all covered property of the WTA in Wichita and for the efficient and
economical movement of freight for the WTA’s customers. 1 report to the WTA’s
Management Board, and am responsible for implementing the board’s strategic initiatives. [
am also responsible for employing and supervising enginemen, switchmen, trackmen, and
other employees such as office help who are necessary for the operation of the WTA,

The purpose of my verified statement is to verify and/or explain: (1) the history of the
WTA; (2) the nature and use of the WTA’s interchange tracks (“IT”); (3) the day-to-day
operations of the WTA,; and (4) the harmful effect on interstate commerce if the Emporia
Court crossing sought by F.Y.G. Investments, Inc. and Treatco, Inc. (“FYG”) is installed across
the IT.

Education and Work Experience

In 2001, I graduated from the University of Moniana with a Bachelor of Arts degree in
Economics and a Bachelor of Science degree in Forest Management/Forest Resources

Management. My relevant work history began in August 2008, when | was a trainmaster for
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BNSF Railway. My tenure as trainmaster ended in April 2013, when I became Superintendent of
the WTA.

History of the WTA

The WTA’s opening statement provides accurate information regarding the WTA’s
history. The Wichita Terminal Association was formed in September 1889 by agreement
between four railroads: Rock Island, Atchison, Pacific, and Frisco for the purpose of ownership
and operation of tracks in the stockyards and packing house district of northern Wichita. These
railroads formed the Wichita Union Stockyards & Packing House Tracks Association that
switched a small area of tracks near 21 Street in Wichita.

In the early 1900°s, Wichita’s economy began to grow and more industries were created
in north Wichita, particularly in the milling industry. Due to the increase, spur tracks were built
to connect the factories and mills with the long haul rail carriers. On June 29, 1923, control of
these fracks transfetred to the four major railroads in town; the Chicago, Rock Island & Pacific
Railway Company, the Atchison, Topeka and Santa Fe Railway Company, the Missouri Pacific
Railroad Company and the St. Louis — San Francisco Railway Company, This new partnership
became the Wichita Terminal Association. Each parent company owned a ¥ share and one
official from each carrier served on the WTA board.

Since the new parinership, the WTA has remained the same and continues to service
customers in the stock yards, packing houses and milling district. Today, the Wichita Terminal
Association is owned equally by BNSF Railway Company (The Atchison, Topeka and Santa Fe
Railway Company and the St. Louis — San Francisco Railway Company) and Union Pacific
Railroad Company (The Chicago, Rock Island & Pacific Railway Company and the Missouri

Pacific Railroad Company) and together, provide switching of railcars for industries on the

EXHIBIT A




WTA’s tracks in Wichita. With more than a dozen industries and a steady flow of business
from the flour mills, grain elevators, feed mill, oilseed processing and other shippers, the WTA
moves freight to and from this arca of Wichita in interstate commerce.

The Wichita Terminal Association currently does not have a yard that enables railcars to
be switched into and subsequently stored on those tracks pending customers’ requests. Instead,
the WTA has a series of main line spur/stub tracks spread throughout north Wichita. The WTA
provides maintenance for the Wichita Union Terminal Association (“WUT”). The WUT is a
jointly owned corporation that operates elevated trackage near downtown Wichita.

The Nature and Uses of the I'T

The IT are double parallel main line tracks located in the right-of-way of 25th Street in
Wichita, Kansas. The IT are approximately 920 feet from east and west clearance points, and
connects with main line tracks owned by BNSF whose tracks are directly to the west of the IT.
The WTA uses the IT to receive and ship agricultural products such as wheat, milo, corn, barley
malt, flour and soybeans; aggregates such as clay, granite, billet ore and plastics; materials such
as bricks, lumber, steel and paper; and chemicals such as petroleum distillates, waste oil and fuel
additives to states across the United States, and to territories in Canada.

The IT are also used to bridge railcars between BNSF and UP, and vice versa. BNSF
spots reciprocal cars from UP and provides line haul movement for WTA customers of UP
railcars. The IT are the only tracks that can be used in Wichita where cars are interchanged
between BNSF and the WTA, BNSF and UP, and vice versa. While BNSF owns the Frisco Yard
and lines, the Frisco Yard is out of service because of track conditions.

WTA customers in Wichita have two options to move product on the interstate rail

transportation system: over the IT to BNSE or by UP. The customers the WTA serves are
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Americold, Bartlett Grain, Midwest Scrap Management, Beachner Grain, Cargill Oil, Wichita
Terminal Elevator, Cereal Food Processors, Glickman Metal Recycling, and Horizon Milling.
Railcars are interchanged to and from these customers from the BNSF yard over the IT to each
customer for loading and/or unloading. Many of the products shipped across the I'T go outside
the State of Kansas. The WTA’s customers are engaged in interstate commerce, and the IT are a
vital artery used to assist these customers ship their products in interstate rail transportation.

Daily Operations of the WTA

The process by which the WTA interchanges and bridges over the IT is a time-consuming
task that requires coordination of the railroads and staff involved, including the several
customers served in north Wichita, Daily operations of the WTA, specifically regarding
interchange and bridge moves on the [T, depends on several variables such as demand for
commodities, general economic condition, size of the railcar, weather, harvest production,
among other variables. Demand for interchange typically increases during the summer and
fall months, mainly because of increased demand for grain shipments. Everyday requires a
coordinated effort between the Wichita Terminal Association, BNSF and UP in order to
maximize efficiency at the IT and each carrier’s main lines.

The WTA will generally spot railcars on the IT that are being interchanged to the BNSF
for onward movement on BNSE’s network. The WTA will also use the IT to interchange
railcars between BNSE and UP, and vice versa. Both tracks of the IT are used for all such
interchange moves. The time it takes to place these railcars is dependent on the number of
ratlcars in a given train. Such trains can be as small as 1 or 2 railcars to over one hundred
railcars in length. Ultimately, the WTA’s use of the IT is to deliver traffic to BNSF or receive

traffic from BNSF.
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If all of the railcars will fit on one track then the engines are cut away and the crew wiil
depart the I'T. Such a move would take between 10-20 minutes. If the train is of such a size that
both tracks are to be used the move will take roughly twice as long. (20-40 min.). Such trains
remain on the [T until moved to BNSF’s main line or bridged between BNSF and UP for
transportation in interstate commerce. How long such trains remain on the IT largely depends on
train traffic on BNSI’s main line to the west and in BNSF’s yard to the north.

In order for the Board to quantify the WTA’s daily operations on the I'T, I have compiled
interchange data regarding interchange over the IT from January 1, 2012 to May 20, 2014. The
information I have provided is from the WTA’s operating system. This compilation is marked
as Exhibit J. The data shows that during this period, 28,613 railcars were interchanged
between BNSF and the WTA, and the WTA bridged 8,937 railcars between BNSF and UP,
Because the IT has a limited capacity of just over 900 feet on both tracks, and because the
WTA lacks a formal yard, daily demand for interchange and storage often exceeds WTA’s
capacity.

Emporia Court Crossing’s Impact on the WTA’s Operations

The IT are a vital link between BNSF and the WTA, between BNSF and UP, and between
UP and BNSF because all customer rail traffic that is interchanged with BNSE in Wichita moves
across these two tracks. The Emporia Court crossing would effectively end, or severely limit,
the WTA’s operations on the IT. First, the proposed crossing would slash the [1°s railcar
capacity by at least 60%. Kansas law requires that railcars stay “a reasonable distance” from a
crossing when not in motion so as to not interfere with the visibility of approaching motor

vehicles. The WTA internal rules, in addition to industry guidelines, state that such a reasonable
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distance is not less than 250 feet from the edge of a crossing when railcars are on multiple
adjacent tracks,

Such clearance requirements allow motorist to see down the tracks to observe trains that
may be approaching next to railcars on the adjacent track. The IT currently has approximately
850 - 920 feet of usable space per track, or 1800 feet in total, depending on railcar length.
Although railcars vary in length, on average, railcars that are interchanged over the IT are
approximately 60 feet long. As such, the current capacity of the IT are 30 railcars. The crossing
itself is proposed to be 32 feet wide. Because the proposed Emporia Court crossing would bisect
the IT, over 1000 feet of usable track space would be lost when trains are cut to comply with the
required 250 feet of clearance from the crossing. Thus, the Emporia Court crossing would
reduce the IT’s capacity from 30 railcars to at most 12 (or 3 per track on each side of the
crossing). Such a limitation on capacity would greatly hinder, and possibly even halt,
interchange activity on the IT,

The proposed Emporia Court crossing would functionally cut the IT in two, dramatically
limiting the WTA’s ability to interchange railcars between these vital BNSF and UP arteries, and
would stall traffic along these interstate rail networks. Moreover, the proposed Emporia Court
crossing would reduce the interchange capacity of the IT by nearly two-thirds causing severe
interference with interstate commerce by effectively halting or slowing interchange traffic on the
IT.

Without a fully functioning IT, interchange and bridge movements would back railcars
up to the BNSF and WTA tracks for extended periods of time, as well as hinder the WTA’s

ability to pull railcars from the UP yard. Such a result would halt flow traffic along these key
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BNSF and UP arteries and delay inferstate rail traffic through Wichita with potentially
detrimental effects on traffic throughout the BNSF and UP rail networks.

This decreased capacity of the IT would increase the number of overall moves needed {o
interchange these railcars. Well over 100 railcars have traversed the I'T daily, especially during
summer and fall months, with numerous railcars coupled, uncoupled, and recoupled on the IT
during these interchange and bridge activities. By drastically increasing the number of cuts and
switching moves and increasing the time needed for such moves, the proposed crossing would
backup traffic onto BNSF’s main line to the west, and the WTA’s main line to the east. This
railcar backup, combined with the railroad gymnastics needed to comply with these onerous
additional switching moves caused by the crossing installation, would Substgntially hinder traffic
on the adjoining BNSF and UP arteries thus unreasonably burdening :inter_state commerce,

Removal of the north track would result in a more catasti';)pﬁic e;ffect on the WTA’s
interstate commerce operations. Loss of one track and installation of a crossing would cut IT
capacity in half to approximately 160 feet, and for railcars 60 feet in length, the IT would only be
able to hold 2-3 railcars. This result would cause even more strain on the WTA’s operations, as
track removal would increase the number of required interchange moves. In other words, removal
of the north track_would ciecfeasé: the IT°s cal;acity by 80% and cause a significant increase in the
required amount (;f ‘interchang“e nioves. Suéh a result is unsustainable for the only interchange
facility in Wichita.

Relocation of the north track fo be installed to the south of the south IT track would also
be detrimental to interstate commerce because if the crossing is installed, the WTA cannot

interchange, bridge, switch, or shove railcars in order to meet the demands of its customers and

7
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put railcars in the possession of BNSF and UP in a timely and efficient manner if the crossing is
installed.
VERIFICATION
I declare under penalty of perjury that the foregoing is true and correct. Further, T certify

that I am qualified and authorized to file this Verified Statement.

Executed on June €7, 2014 é/;- 7W~

Simon Walbruch

STATE OF ~pAdy )

i ) 88.
COUNTY OF S 26@} % |1/ b.l
i ) Lﬂd riX i ) k £ ﬁ)& being duly sworn, deposes and says that he has read the

foregoing statement, knows the facts asserted there are true and that the same are true as stated.

‘DA. -

Notary Public

My Commisston Expires:

SANDRA D. KEEFE
,{_L:z,ll Notary Public - State of Kansas
{ v Appt. Expires Ay i‘z_{;i—f

EXHIBIT A




EXHIBIT B

VERIFIED STATEMENT OF TONI HANSON
BNSF RAILWAY COMPANY



BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 35765

PETITION OF WICHITA TERMINAL ASSOCIATION, BNSF RAILWAY COMPANY,
and UNION PACIFIC RAILROAD COMPANY FOR DECLARATORY ORDER

VERIFIED STATEMENT OF TONI HANSON IN SUPPORT OF
THE WTA’S OPENING STATEMENT OF EVIDENCE AND ARGUMENTS

My name is Toni Hanson. I am the Director for Blocking and Haulage for BNSF
Railway Company (“BNSF”), a position I have held since November 1, 2012. In this
position, | am responsible for logistically routing and blocking traffic to move intrastate and
interstate over the BNSF rail network.

BNSF provided Simon Walbruch, Superintendent of the Wichita Terminal Association,
with data compiled on Microsoft Excel proving that the IT is an integral part of interstate
commerce. (Exhibit K-1). The data shows railcar movements on the IT from January 3, 2012 to
May 20, 2014, and was compiled from business records such as waybills and BNSF internal
records that are kept in the regular course of BNSF’s business. It is a regular practice for a
BNSF employee with knowledge of intrastate and interstate rail transportation to create such
spreadsheets. Mr. Walbruch analyzed the data, and compiled an abbreviated version of BNSF’s
data. (Exhibit J).

BNSF’s data shows in Exhibit K-1 that from January 3, 2012 to May 20, 2014, 28,613
BNSF cars were interchanged over the IT. (Exhibit K-1, WTA-DD and WTA-RR tabs). Of the
28,613 cars interchanged over the IT, 14,405 cars interchanged to BNSF by the WTA (Exhibit

K-1, RR tab), and 14,208 cars interchanged from BNSF. (Exhibit K-1, DD tab). Columns
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within each of these tabs show intrastate and interstate transportation of these cars, as well as
bridge moves.

Once interchange and/or bridge moves occur on the IT, applicable railcars are moved on
BNSF’s interstate rail network via the west switch of the IT for transportation to customers in
California, Colorado, Illinois, Indiana, lowa, Kansas, Nebraska, Nevada, New Jersey, New
Mexico, North Dakota, Missouri, Ohio, Oklahoma, Tennessee, Texas, Utah, Washington, and to
cities within Canada such as Edmonton, Lloydminster, and Raymond. BNSF relies on the
Wichita Terminal Association’s IT to interchange and bridge railcars. BNSF relies heavily on
the Wichita Terminal Association’s operation of the IT.

VERIFICATION
I declare under penalty of perjury that the foregoing is true and correct. Further, I certify

that I am qualified and authorized to file this Verified Statement.

Executed on June Q;}é ,2014 ] : RS
Ton1 Hanson

STATE OF ;W )

85.
COUNTY OF W)

/Tt;yu' ,“J ANSO N being duly sworn, deposes and says that she has read the

foregoing statement, knows the facts asserted there are true and that the same are true as stated.

(/_/plm,ﬂ_ M /SJAMJ‘“

Notary Public

» PEARL M. GRANT
" § Notary Public, State of Texas
i .1-:-.5 My Commission Expires

LAY September 26, 2014

ST

My Commission Expires:

4-26- 01/
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COMMISSIONERS. PROCEEDINGS

Septomber 4, 1918,

e

(N

Resol.
4-A-12

Hesol.
pave Ellis

Ord. 5435

Ord. 5438

Resclution dedlaring it necessary to construct Sub. No. 4 of District "A" of
3. 8. No. 138, rezd for the first time and under the rules laid over.

Regolutlion decldring it necessary to curb, gutter, excavate and pave Ellie
Averue from South Park Avenue to Watsrman Street, in the Clty of Wichita, with
concrete pavement, read for the sscond time. Murry moved: that the resolution be
adopt=d. Vote: Yeas: Dorsey, Howard, Murry, Schell, Bentley.

ORDINANCE NC. 5435

4n ordinance apportioning and assessing the cost of paving, excavation, curbt
and gutter on Litchfield Avenue from Riverside to Franklin Avenue in the Oity of
Wichita, Kansas, was read for the second time. Murry moved that the ordinance be
rlaced upen ite passage and adopted by gemtions. Motlon carried. Final vote on
adoption as -a whelei Yeas: Dorse&, Howard, Murry, Schell, Bentley.

ORDINANCE NO. 5438

Anvqrdinance granting to Wichita Terminal .Assooiation, composed of the A. T.
& 8. F. Ry. Co., the C. R, I. & P. Ry. Co., and Jacob M. Dickinson, 1ts recelver,
the ¥o. Pao. RHy. Co., and B. F. Bush, its receiver, and the St. L. & & F. Ry. Co

and Jas. W. Lusk, W. B. Biddle and W. {. Nixon, ite recelvcrs, and the succesesors

-and assigne of such assoclation, the right to construct, operate and maintain in-

austrial {®acks on and across what le ordinarily known end called 25th Street, in

the Citﬁ of Wichitaeransaé, was read for the gsecond time. Murry moved that the

‘ordinance be placed upon its passage and‘adopted by sections. Motion carried.

Se0. 1.  Murry moved that the section be mmended by making oertein changes.
No second to mation.

Sohell movred to‘adopt section as originally drafted. Vote: Yeas: Dorsey,
Howard, Sohell, Bentley. Yo. Mur;y.

Sec. 3., Murry moved to, amend. Bo second. .

SQHell‘moved'to adopt section. Motion carried. Yeas: Doreey, Howard, Schell
Bentley. Wo, Murry.

Sec. 3. Murry moved to strike out and substitute a forfalture clauss., No

sacond. Schell moved to adopt sectlon. " Motion carried, Yeas: Dorsey, Howard,

.Sehell, Bentley. No. Murry.

Ses. 4. Sohali‘moved to adopt. Yeas: Dorsey, Howard, Schell, Bentley. Bo.
Murry.
Vote on adoption &s a whole: Yeams: Dorsey, Howard, Schsll, Bentley. Wo. Mur
On motion commiseion adli;iggg’
Attest:- s ;M/'
N T W\CW.Cl"erk Mayor,
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154 - - ORDINANCE §¢ 3¢

walk or durbing next to the street or to hang over on to the walk
or street, ox if permitted to grow, in cutting the same, they shall not
permit themN\to fall on to the walk or street and remain there for

walk or on the parlNng.

- SECTION 2. Tha{ no person, firm or corpot tion, either as
principal, agent, servan or employee, shall haul 4long any of the
streets, of the City ichita, any unbaled hay, straw, cane or
corn fodder thhout fxrst raking down the load and bmdlng it suf-
ficiently so as to prevent thegame from scattering on the streets.

SECTION 3. That no perdn, firm or corporation, either as
principal, agent, servant or emplyyee,-shall haul along any of the
streets, traversed by a street car i / any unbaled hay, straw, cane
or corn fodder, except to deliver af\ point which is inaccessible
without traveling said streets that ad¢ traversed by a street car
line, without hauling on the said street }r a short distance.

SECTION 4. That any/person, firm O corporation, either as
principal, agent, servant gr employee, convicsed of violating any of
the terms of this ordipdnce, shall be deemed\ guilty of a misde-
meanor and shall be pAnished by a fine of not myye than $10.00 and
imprisoned in the Cify Jail until such fine and coskg are paid.

SECTION 5. /All ordinances or parts of ordinanes in conflict

O. H. BENTLEY,
Mayor.

ttest: H. D. LESTER,
City Clerk.

WICHITA TERMINAL ASSOCIATION
(Published in the Daily Record September 12, 1916)

- ORDINANCE No. 5436
AN ORDINANCE GRANTING TO THE WICHITA TERMI-

~ NAL ASSOCIATION, composed of The Atchison, Topeka &
Santa Fe Ry. Co., the Chicago, Rock Island & Pacific Ry. Co.
and Jacob M. Dickinson, its Receiver, The Missouri Pacific Ry.
Co. and B. F. Bush, its receiver, and the St. Louis & San Fran-
cisco Rd. Co., and James W. Lusk, W. B. Biddle and W. C.

QOF THE CITY OF WICHITA. - " 155

Nixon, its receivers, and the successors and assigns of such asse-
ciation, the right to construct, operate and maintain Industrial
Tracks on and across what is ordinarily known and called Twen-
ty-fifth Street, in the City of Wichita, Kansas.

Be It Ordained By the Board of Commissioners of the’ City
of Wichita:

SECTION 1. -That permission and right are hereby granted to The Wichita
Terminal Association, hereinafter called ‘‘Association” composed of The Atchison,
Topeka & Santa Fe Railway Company, The Chicagoe, Rock Isiand & Pacific Ry. Co.
and Jacob M. Dickinson, its Receiver, The Missouri Pacific Ry. Co., and B. F. Bush,
its Receiver, The St. Louis & San Francisco Rd. Co.,, and James W. Lusk, W. B.
Biddle and W. C. Nixon, its Receivers, and the successors and assigns of such asso-
ciation, to construct, operate and maintain industrial tracks and switches, and also
such roadbed and embankments as may be or become necessary along and across
what is known and called 25th Street, from a point sixty (60) feet east of the west
line of Section 4, in Twp. 27 8. of Range 1 east of the 6th P.M. to the west ‘line of
Whashington Avenue, in the City of Wichita. Kansas, as follows: The center line of
the south track, being 211 feet south of the north line of thé SW1, of said Section 4,
with the right to cross said 25th Street, and build such curves and connections for
such tracks as may be desired, also a second track 13 feet from center to center
north of and connected by switches with the above described track but extending
only from near Topeka Avenue on the west to near Mead Avenue as piatted in
Illinois Add. to the City of Wichita on the east.

SECTION 2. This permission is hereby made subject to the following condi-
tions, terms and stipulations: Said Association shall construct said tracks under such
directions and supervisions of the City Engineer of the City of Wichita, as by law
provided, as to lines, grades, crossings and methods of carrying on the construction
work in so- far as public use of streets is concerned. Said Association shall at all
times keep and maintain said tracks on grade set by the City Engineer, and should
the grade be changed at any time sald-Association shall immediately change said
tracks to conform to such grade at its own expense. The sald Association shall con-
struct and maintain in good order the portion of sidewalks crossed and railway
crossings, and shall keep said track in good repair, and in such condition that teams
and vehicles on such street can safely pass over such tracks at any point on said
street. The said Association when duly ordered-to do so, shall pay the cost of pav-
ing its track as provided by law, and the work shall be done in accordance with the
plans and specifications furnished by the City Engineer. Said Association shall hold
the City of Wichita forever harmleas for damages that may result by reason of the
construction, maintenance and operation of said tracks, including all damage, if any
to adjacent property. .

SECTION 3. That this grant igs hereby made subject to all valid laws govern-
ing cities of the first class now in force or that may hereafter be enacted, and all
valid ordinances and parts of ordinances of Wichita, Kansas, in relation thereto.

SECTION 4 Amended and Repealed by Ordinance 5624.

SECTION 5. This ordinance shall take effect ‘and be in force from and after
it publication once In the official city paper.

APPROVED: This 5th day of Sept., 1916

0. H. BENTLEY,
Mavor.

Attest: H. D. LESTER,
City Clerk.

(Acceptance filed Oct. 11, 1918 5No. 344 Miscl File of 1816).
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ARTICLES OF AGRERMENT made ‘this 30th Hay of Septemger, A D. f{)
\ .
Vv L3 a._ -
1889, by and between the Chicago, Kansas & Nebraska Railway Company,
o i
the Wichita & Southwestern Railway COmpany, the Fort Scott, Wichita

v
& Western Railway COmpa.ny and the Xansas Mldland Railway COmpa.n}’

corporatlons existlrg in, and doing busmess under the laws of the

is}ateb°f Kansas, for the building, operating and malntainlng of &
t L 3 :
4system“~of switches.ani tracks into and about the packing houses d§

;Jacob Dold & Son, and Franais Whittaker & Sons, and the Union StolQR
2 . //”t"’—&; '"‘) '/(‘J# - ’
Yard Company, known as the Stock Yards & Packing House Assoclat:.
] r

bt man of the ci\ty of Wichita, County of Sedgwick, and

T ‘State of Kansas, as gshown by blue print hereto attached amd forming j
‘s Lt . o N

ms Ad ~\ . .
[ I “a, part of this agreement, ( Aot ,'/Ml{.. / F
.

}

-

'as permanently located, avl the value thereof shall be ascertained ’

," ‘ 'Jd.rst: Tracks A, B, C, D, E, P, G and H are to be considered
. a

by appraisement by arbitrators; anmd Messrs. R. Harding, J. Re

Wentworth and A, Turner are hereby designated as such appraisers,

tie velue of s&id ‘tracks to ba.borne. 2aually. by, ihe.nazti
amd paid to the company owming the same,

Second; As cert.a.:l.n tracks and track material are now on the
‘property of the two packing houses and stock yard, but not v
i permanently in place, it is agreed tha.t the &apral sers prov:.ded for
| -in Article I shall place a value on such tracks and ma.terial the " |

- questlon 'of labor in placing same as now lald not to be cmsldered,w‘

which value so ascertained shall be apportloned as provided in the- e

preceding gection,

)

Third:r  The expensa of. exigting tracks as agreed una

‘appraisers, and of such additional tracks as may be necessa¥y o

getonstruet in order to conform to attached plan, shall be borne

‘equally by the parties hereto,

I" . R & ‘ (1)
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‘Fourth: That if any ‘a.ddi tiom1l tra'c'ks' or renewals of

\
existing tracks shall be. requn-ed in the future, suoh tracks %‘11

be pald for by all the roads interested, equally, and the necessuty

of sf‘mh tx’-acks sha.’.l:k be determine_d by the unanimous vote of the
y ] b .

Superintendents of the said llnes.

P

Fifth:  The maintenance :and operation of such tracks as ‘are
. R

represented on attached print, ahd any additional tracks that may
‘be put in shall be by some one of the companies;rﬂ.er the direct-
.*" superv:usion of the- Supé}rr}tend'ent of the jomt property, such
Supenntendent to b; appcunted by thet unanimous consent of all
parties at interest but subject to vremoval upon the written

request of e1ther party hereto; -the expense of such. malntenance and

operation, including compensation of Superintendent of joink

: Y property, shall be borne '_equally by the parties hereto, save as

PR |
arfeeted by the provisions of the sixth elause hereof, The

managing company shall be named by & majority vote of the General

Superintendents of the companies- interested,
L]

’

Sixth: Switchimng, or the operating of .such tracks, shell,

the business 8o demands, be done by a special switeh engine snd

erew, and t_heq ‘cangany.furni's-hirg\‘suéh svr.itclt'x. enéine and -crew shall
be elected b‘y~ the Ge;ne;-al Sﬁperintenaents. " The manner of dividing
such expense shall be determined by the nuhber of lgaded cars N
handled florreach oompan?r', me charge being made for em?ty cars; when

detegmined, bilis shall -be made mons;tk;ly .byz the operating. company

. | ]
ador®s £ each of the remalging companiea, payment to be made within

ty days %fter presentation of bill. Provided, tha tik

| l 4 e P 3
burnishing a-switeh engine, ingTuding ,ensiineer, f1 rema

wiper, fuel, water, 011 waste and other ergine supplies, repairs

and maintenance of engine, ard interest on the cost of the ergine

s
shall as a whole not exceed Two Dollars ($2,00) per hour's service,k

and that if there is any question as to this being a fair price,

- t each railroad eompany, party hereto, may, in _their turn, v
i :] ‘ U (2) L
U e
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g

LT L#T e

furnish such -swi,toh engine and crew for & psriod of'jr.ilree (TS) '
consecutive mbn__thﬁ, each at said above price, it beirg~understood
that t_hié switchix.'ng. clausg‘ :isrvsubj ec‘ﬁ .zt_o modificaﬁ;_i-on upon majority
vote of the 'c'ompanies'at' interes,t.j.

;. .

Seventh: Should it be determined at any time that a switch
engine assigrment is not necessary -to do the business offered, then
each company forming part of this agreement shall have the
undisputed. right to run its own sv_fi_tch enginea, or exgines and
erews, -over ard upon t_he_sys_st'em of tracks as l;.bove-, described, and
shali have the right to place 1its oars a? any pqinj{ upon the tracks
as may ‘be directed b& the Superinterngien‘t 8\1;.;‘]011"1;_ Property. )

- - The system of tracks is so arrén—ged:. that it\. will not be
nece\ssary- fo_r one road t<; use the main line eof another, therefore,
it shall not be ‘permi,tted except ‘b‘y wri_tten.permission from tﬁe
proper authorit&. All nlain line switches shqll be keptllocked .
with the standard switeh locks of the road to \3hich they belong,."-

All main line switches shall be put in by, and at the expenﬁ:;&iggs

of the campany from vhose main line the switch may depart.

Eigh_f.h; Each company interested shall provide, at their own
expense, storage tracks co'nnec_tgd with the joint system of tracks
sufficient for the accormodation of their interchanée of business
with this -jt;int property.,

Ninth: Expenses -of wreecks occﬁrring on joint property while
being operated by joint switc}i,engines, or employes, shall be ‘
settled on wheelage -\i':aai s. If wrecks occur on joint property

*
+iiile being oporated by road sngines, expense shall be naid aa may .

-
- -

be decided by Superin_tenden__t of joint pi-c)per_ty after thorough and
formal in\;estigatvion by him, "He shall make a full written report
to all parties hereto of all acciden_t_s. to persons -or property
oceurring -ﬁnder his jurisdi‘c_t‘i'on. ' v

(3)
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Tenth? It is mutﬁally agreed thé.t if any other line or
railroad shall at any time wish to join in and enjoy the use of
said system of-tracks, the right shall be given to the said road
or roads, ‘provided that such road or roads, shall pay to the linss
intereated (as per this agreement) 1ts, or their, equal nroportlon
of the entire cost of construction of such tracks or switches,

Eleventh; As the syst;-:m of tracks shown on attached print
indicates, it is necessary to 'use"‘a' portion of the right-of=way of
the Kanses Midland Railway Ooxﬁpany, Chicago, Kensas & Neﬁraska '
Railway Company, the Fo'r.t' Scot_t, Wichita & Western Raiiway COﬁtpany
and the Wichita & Southwestern Railway Cpmpany‘ in order to form
connectidne, it is agféed by all parties concerned that if at any
time it ma;r becane necessary for either of the four companies named

to use that portion of the right-of-way now occupied by this system

of tracks, such tracks shall be removed and additional right-of-way

shall be purchased and the cost of the same shall be borne by all

6ompanies inter’éit'gdf“‘e‘quaﬂ'rl'y‘:“" Rt oo R i
Twelfth; Whereas the Kansas Midland Railway Company has
heretofore condemned certain addi_f.ional right-of-vxdy 'ior the
purpose of conis_t.ructing'an independ'en:t' track flo the Dold Packing
House, whidh is, by the execution of this agr!eemef{_t, rendered
useless end unnecessary; and which said right- f-way, or easement
thereof, has bff said Kansas Midland Railway Company been turned

over by lease for the use of the sa:l.d Stock Yard Company heretofore

ment ioned,=- said lease being for ten (10) years arnd as much longer

as said Stock Yards & Packing House Association of Wi ch

may be e/,:x‘cended.: : TI-IEREFORE, it ig hereby agreed :tha-f»'
parties\/here"c‘o shall bear one~fifth of the expense of the original

cost of said figh\tg-of_—way,_— it being understood that said Stock

Yard Company is to pay the other one-fifthy

@ - (4)
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fh&rteenth: Any complaints méde.by any of the parties
interested in this agreement in regard to the management of the
said switches ard tracks= such as poor service in switching,
neglect of duty by emplo&as in cknrgé of switch engine and crew
{in case special.switch engine and crew are employed)f shall be
reported direct to the Superintendent in charge who will at once

take the ma tter up and investigate to the full satisfaction of the _

party making the complaint,

Fourteenth; This .contract shall be and remain in force for
the period qf ten &ears from amd after tha-date of its exscution
unless sooner terminated as hereinafter érovidad, and thereafter
shall remain in.full force énd effect until such time as the same
may be teminated as hereinafter provided.

Fifteenth; Any of the parties hereto, after the expiration
of said ten years may terminate said contract and withdraw

therefrom by giving twelve (12) months' notice of such z

shall be served upon the Superintendent in charge of said joint,
property, ard on the expiration of the time fixed for such :
determination, said contract shall be deemed determined and at end,
and so'much of the joint property. of said several companiss as may
then be in use amd situated upon the right-of—way or grounds owned
by any éf the sﬁid oanpaniés shall hecome the propefty of the
company upon ﬁhose ground the same is situated, compensation
therefor and for all other joint-proﬁerty éo'be paid proportionately

to the other companies, parties hereto, which compensation shall W

e T |

determined in each case by arbitrators, oms to be selected by the '

company 6n whose ground the track or other property is situated,
the other to be selecfé@ by a majority of the other companies, and
in case'qf faiiure to agree said two arbipratqrs shéll have the
privilege of selecting a third arbitrator, in which case the
decision of'a mﬁjbrity shall be binding upon the parties hersto,

{5)
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a selection by any of the parties hereto as hefein
provided, written notice of suéh gselecttion shall be made to the
Superintendent in charge of the joint property; and in case of
failure on the parﬁ of said other company to select an arbitratér

within fifteen days after the serviee of such notice, the first

arbitrator so selected shall proceed to act and his action shall
final.

Sixteenth; If, at any time, prior to the expiration of s
teﬁ years, any of the_parties hereto desire to withdraw from sa
agreement, they shall have the'privilege of so doirng upon the same
terms and cohditions as provided for the detemmination of this
bontzfac_t after said perio_d of ten yeara; Pfovided that in case
the remaining parties to this contract desire to continue the same
so far as théy are concerned, then such withdrawal shall only

affect 80 much of the joint property as is situvated upon the right-

of~-way or grounds owned by the company withdrawing and the

appraisers in estimating the amount to be paid to or by such

withdrawing party Shall tAKE 1t GOWSIUETATION THE Vvalte of "

property situated upon the right-of-way and g#ouﬂds of said comparsis-
and also the interest whiech sgid company hﬁs in the joint property
situated on the groﬁnd of thé other compéﬁies.

IN TESTIMONY WHEﬁEOF, the partiés hereté have caused this
‘instrument to be executed in four parts, each of which shall be
_ deemed'an original, the day and year first above written,

CHICAGO, KANSAS & NEBRASKA RAILWAY COMPANY,

By A QL;C@«,L)\_/ 1ts (rea

WICKITA & SOUTHWESTERN RAILWAY GOMPANY, ﬁ/
) - 4

By ./éﬁ%///m ts

TORT SCOTT,JICHITA & WESTERN RAILWAY COMPANY,

By m% Itscaneral Manager.

KANSAS MJDLAND RATLWAY COMPANY,
By . V¥" Tts M M

.
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JUNE 23, 1923 AGREEMENT






AGREEMENT, dated this 29th day of June, 1923,
between THE CHICAGO, ROCK ISLAND AND
PACIFIC RAILWAY COMPANY, (an Illinois
and Iowa corporation duly qualified - -
~ to do business in Kansas), hereinafter
T e _ Tfor convenience sometimes called the
S : o *Rock "Teland R s L
: Lo ' . first part; THE ATCHISON, TOPEKA AND .=
: PR R _ SANTA FE RAILWAY COMPANY, {a Kansas
- S : corporation) hereinafter for conven-
ience sometimes called the "Atchison
- ‘Company", party of the second part;
MISSOURI PACIFIC RAILROAD COMPANY,
"~ (a Missouri corporation duly qualified
t0 do business in Kansas) hereinafter
- for convenience somstimes called the
"Pacific Company", party of the third
- part,; and ST.LOUIS-SAN FRANCISCO RAIL-
WAY COMPANY, (a Missouri corporation
duly qualified to do business in Kan-
gsas) hereinafter for convenience some-
times called the "Frisco Company" party
of the fourth part.

A s i s e i S e e G T i e ...>,:.-..u;w.;.~.‘J R e T

RECITALS:

e T

The parties (hereinafter called the "Proprietary Companies") own
- —in -egual undivided shares all certain Tesl-and pergonal property including o n o
tracks aggregating Sixty-three Thousand, Four Hundred Eighty-five feet

(63,485 ft.) in length (hereinafter called the "Association Tracks") in the S

stock yards, packing houses and milling district at Wichita, Bedgwick County, ~ .

Kansas, such trackse being shown in red coloring upon print hereto attached o

marked Exhibit "A" and mads a part hereof. S SRS
: 5 : : A ST

A valuation of such property and Tracks as of December 1, 1921, ”is

shown in detail on Schedule "B", also attachsd and made a part hereof B
Subsequent additions shall be added to Schedule "B" by the filing of exhibits

numbered ugr, YD', YEY, ete., supported by maps and actual cost data. T

' For purposes of economy and efflclency in the handling of the busi-

ness in said District, the parties have formed the Wichita Terminal Association
. {hereinafter called "Association") to have direct charge over the maintenance
of said property and tracks and of the switching thersover. The Proprietary.
: Gompanies now .desire to set forth in writing their several r1ghts and obliga
ons:in eaapect to the Association and to each other




A G REEMENT:

The Propristary Companiés mutually agree as follows:

: 1. The Association shall be governed by a Managing Board, composed of. - ”jf.i _
~a General Superintendent, or other ranking officer, of each Proprietary Company, @ i
~said Board to select as chairman one of its members who shall hold office for - - .
a period of two years or until the election of his successor by a majority vote, . .
The Managing Board shall hold -regular quarterly meetings, the exact dates . - . f_“;_ﬁ
thereof {o be fixed by the Chairman, and shall hold such special meotings as a ERERE
Cha1rman “or any two of the Board members may request, each Proprietary Company
to have at least ten (10) day's -advance written notice of any such special meet— -
“ing. A majority vote of the Managing Board shall be suff1c1ent to bind the R
parties hersto. . ) _ . N _ L

: 2, . The Managing Board shall appoint a Superintendent which appointment
! ghall be by majority vote of the entire Managing Board. 8aid Superintendent, e
‘ in turn, subject to the approval of the Board, shall appoint such of the follow-
i ing offlcers and employes as he or the Board shall deem necessary for the main-
tenance and operation of said tracks: - :

; D o | | POSITI-ON

Chief Clerk and Cashler‘“
Station Agent -
Yardmagter v

Track Forsman

The Superintendent shall also from time to time through his subord- -

inate officials employ such office help engineman, switchmen, trackmen, and _ R

other employes as shall in his judgment, concurred in by the Managing Board, ~ |

be necessary for the efficient and economical operation of the business of the . . .~ .1~
Association. Salaries of such offlclals and employes shall be subJect to ap— Bt
——"proval of the Board. R -

3. THE SUPERINTENDENT shall have direct charge of the Association _
Tracks and the working forces. He shall be responsidle for the property and =
for the efficient and economical conduct of the work. He shall report to :
“and receive instructions from the Managing Board through its Chairman, and
shall make such reports t0 the Board and the Proprietary Companies as may f{rom
time to ftime be reguired by the Board or any of such Companies. He shall _
, countersign all checks against the bank deposits of the A33001at10n He may -
: also act as Station Agent. .

]
N
%

? o THE CHIEF CLERK AND CASHIER shall certify to the correctness of all .
© . bills, vouchers and timechecks, and shall, subject to counter signature of the . ..
- Superintendent,.sign all checks against the bank deposite of the Association,
-He shall have charge of the office of the Superintendent, under. the diregtion.
of the Superantendent and the force employed therein, and- shall otherWLBe ae'




THE STATION AGENT, if any, shall report to and receive instructions
from the Superintendent and shall have direct charge of all outside transporta-
tion work and of matters relating to traffic of the Association. He shall make
such reporis to the Proprietary Companies as may from tlme to time be requested
by such Companies, or ahy of them. : : B

, _THE YﬁRDMASTER shall have direct charge of yard forces and switching
operations. He shall report to and receive instructions from the Agent respect- - °
ing station matters, but in all other duties he shall report to and receive in-
structions from the Superintendent. He shall be responsible for the prompt '
movement of cars and proper position of switches, and shall make such reports

B8 bha Proprletary Companies may request from time to time. B

| THE TRACK FOREMAN shall report to and receive instructions from the '}
Supsrintendent and shall be responsible for the efficient and economical main- BT
tenance of the Asgsociation Tracks and any other physical property belonging to
or used by the Association. He shall construct such new tracke or structures

as may from time to time be authorized by the Managing Board. He shall make = . . =f'r§
requisition on the Superintendent for materials and supplies necessary for _ BT
his work. - . . : R o

The Association shall bond each.the Superintendent, Chief Clerk . = = .-
and Cashier, or other employes having to do with the handling of moneys or : '
negotiable paper, for the full amount of the working fund or in such other a-
mounts as the Managing Board may direct. Such bonds to run in favor of Wichita
Terminal Association, a voluntary association composed of The Chicago, Rock
Igland and Pacific Railway Company, The Aichison, Topeka and Santa Fe Railway
Company, Missouri Pac¢ific Railroad Company and the 5t. Louis-Ban Francisco

Railway Company. éf S0 d"biﬂﬁ”j?;! hff?'
iteh e P

4,  The Propristary Companies shall f rﬁ{;% the gines necéssary
to properly handle the business of the. iatgpn. The\Rock™ Island shall fur-

nish such engineg during the first (six months' period of ¥he term of‘thia_gf L e
this agreement, the Aichison Company~shall_furnish the game _gor the second BiX Jr—rm--
“months' period, the Pacific Company dur?ng“th3m§§i;d 8ix month period, the L ey
Frisco Company during the fourth (gi‘months perryd i and 85 61 in rotatlon until . 5;3
the termination of this agreement. ™. . o - R

All such switch engines so furnished shall be acceptable to the I

Chairman of the Managing Board and shall be in good condition and running order i

when delivered to the Association, and shall be adequate for the maximum ser-
vice t0 be performed. When an engine is leased to the Association or released

by the Association a joint inspection by the Chairman of the Managing Board or
his representative and a representative of the owner line shall be had and a de- -

finite record of same shall be made and copy filed with the Association. When .

" an engine is leased to the Association, it shall remain in its service during _

 the entire period that the Proprietary Company owning it may be required to fur-,”‘”

:i_,nlsh a switch engine to the Association, and another engine shall not be sub- - -

“gtituted therefor unless the engine first furnished shall be damaged while in :

'1$erv1ce of the Asscciation or shall require repairs which cannot be made during #

erxod of tlme prov1ded for roundhouse attention. : .

=3~
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~eefigar-and tear excopted.  This to also be determ1ned by a JOlnt 1nspect1on.-

As rental, which shall start upon the date accepted by Chairman of the
Managing Board, the Asgsociation shall pay to the owning Proprietary Company
monthly within twenty (R20) days after bills are rendered therefor, at the rate
of one (1) mill per pound of tractive power per day of twenty-four hours, or
at such different rate as may from time to time be decided upon by a majority _
of all members of the Managing Board, and the Association shall also pay for all S
ordinary or running repairs to such engines during the time they are leased to S [ﬂ
the Association. The owning Proprietary Company whose turn it may be to furnish s
the Association with power shall deliver said power to the Association at Wichite . . .
at its own expense and al the end of such period shall accept said power from the - .. 7
Association at Wichita in like manner, When turned back to the owner Proprietary i
Company it shall be in as relatively good condition as when delivered, ordznary B

e o TR T e

The Association shall bear and pay the cost of all repairs to 223- - e

gines damaged while in’its service, and shall also pay rental at the rate above ' ,_ff
described during the time actually consumed in making repairs and in transport-
ing the damaged engines to and from the nearest shop of the owning Proprietary . .
Company, and in addition shall pay for the transportation of such engine to and - ~ .
from from such shop at the rate of twenty (20) cents per engine mile, ' '

' The Proprietary Company at the time furnishing such engines shall,
at the option of the Association, care for the same in its roundhouse facilites
at Wichita charging for such service at the rate of Two Nollars ($2.00) for _
each engine passing over turntable, such charge to include all roundhouse ser-. -
vice except the washing of boilerg and the changing of water in boilers., A
charge of Three Dollars ($3.00) may be made for each boiler washed and Ons
Dollar ($1.00) for each change of water in boilsrs, said charges being in addi-
tion to the said rate of Two Dollars ($2.00). Such roundhouse care shall in-
clude the use, at the sole risk of said Association and under the direction of
the Proprietary Company, of so much of said Proprietary Company's tracks as may
be necessary in reaching said roundhouse facllltles '

Any party hereto may be relisved. from furnishing such engines. for
any_such period. provided it shall arrange with the varty immediately._ thensto—;;‘,mnmnmf;
fore furnishing the same or with the party next following to furnish an engine i
for such period in its stead; but no such arrangement shall relieve such party .~ -~
from its obllgat1on for any subsequent rotational period, unless again 8o S

arranged.

5, “ If any Proprietary Company shail perform any labor for said Associ-
ation or shall furnish the Association with any materials or supplies, it will
charge the Association therefor the cest plus ten percent (10%) to cover super-
vision and handling, and plus freight on materials and supplies at the rate of
-~ one-half cent (3¢) per ton per mile for the distance transported over the rails
of each Proprietary Company, or at such different rate per ton from time to time
be fixed by a magorlty of the members of the Managlng Board. _
it 6. Each Proprletary Company Bhall advance to the Association for uge

‘aB ‘a, WORKING FUND, the sum of Two Thousand Dollars ($2,000.00) and shall also
“from time to time within twenty (20) days after written call therefor from the .
Chairman of the Managing Board, ORI ; : S o




advance an equal share of such further sum or sums as the majority of the mem-
bers of the Managing Board shall deem necessary, to make the Working Fund ad-
equate for the proper conduct of the business of the Association, If, however,
at any time the majority of the Managing Board shall deem the amount of the
Working Fund larger than reasonably necessary for the business of the Associ-
ation, then said fund shall be reduced to such; amount as will suffice, and the-
dszerence ghall be paid to the Proprietary Companles in equal shares. The

Working Fund shall be kept on deposit in a Wichita bank or banks acceptable tO-Zf“n
the Managing Board, subject {0 check by the Chief Clerk and Cashier of the As-‘_;}_'

9001at10n with the counteraxgnature of the Superlntendent

7. The Association shall perform all the switching service required SE

e .

on the Association Tracks, and shall make no charge against the Proprietary ...

Companies therefor except as provided in Section 8 hersof., None of the Proprle-
tary Companies shall permit its engines (except those at the time ieased %o the
Association under Section 4) to enter upon the Association Tracks for the pur-
pose of switching, except upon the request of the Superintendent and under the_-
supervision of the Station Agent and Yardmaster of the Assoclatlon. Lo

Each Proprietary Company shall collect and retain switching revenue
aceruing on business from or to an Industry on such Proprietary Company's rails
and an Indusiry on Association Tracks, or from or to an Industry on Association
Tracks, and connecting lines not members of ths Aasoclatlon where such Proprle—
tary Company acts as intermediate carrier,

The Association shall collect all switching revenue accruing through o

Intra Piant or Intra-Terminal switching each month, such revenue as received to
* be credited to the Propristary Companies; and at the cleose of each month the As-

sociation shall pay to sach Proprisetary Company its proportion of such revenues
©in the same ratio as such Proprietary Company contributes to the operatlng ex-

ponses of the Association in said month. ' :

8. Each Proprietary Company shall pay to the Asscciation W1th1n twenty

(20) days after. bills are rendered therefor ‘the follow1ng sums: - - - e

e

(a) Monthly, a share of the cost of managing, operating,. maintaining,
repairing and renewing the Association, including premiums on insurance or '
Surety Bonds, and the Association's ftracks and property in the proportion that
the number of leoaded or empty cars switched for its account during such month

Proprietary Companles during such month.

(b From time to time one-fourth of any taxes and assessments pald by
the ABSOClatlon on account of or in respect to the property of the Association.

"

iprletary Company for any sums remaining unpaid after the .same shall become due,

bxlls.. S : - L o

". L

“9.. ' Each Proprietary Company shall at ltS sole cost provide storage

.EQKIIUBIT‘F

bears to the number of loaded or empty cars SW1tched for the account of all the ';‘:

The Association is authorlzed t0 make sight drafts agalnst any Pro~~_"

and payable hereunder. Errors or dlsputed items shall be adjusted in subsequent '

:traokﬁ connectlng with the A80001at10n Tracks hav1ng a capa01ty ample 10 acc&hw.g_'

oo i, Sty i o i




— . _Industry, under the direction of the Superintendent of the Association, may it-

g
{

modate all cars interchanged with the Association. Any main line switches shall
be constructed and maintained by and at the sole cost of the company owning the
main line, and the Asscciation's engines shall not pass through such switches on-
to the main line of any Proprietary Company until the express permission of the
Superintendent of such company has been obtained.

10. If any Association Tracks now or hereafter located upon the exclusive -
right of way of any party hereto shall interfere with the use such party deﬂlres .
to make thereof, then upon wr1tten notice to such effect, the track or tracks
causing the interference shall be relocated at the expense of the parties hereto,
and in case it shall be necessary to remove said track or tracks entirely from “ "
..5aid exclusive right of way, then the parties shall contribute equally to the o »
purchase of the additional right of way needed for said track or. Aracks and the e
right of way so purchased shall forthwith become and be treated as a part of the Bt
Association Tracks hereunder.

11. The Association shall from time to time construct such additional
tracks or other structures as may be authorized by the Managing Board with the
consent of each Pruprletary Company and the cost thereof, less any share 1o be
~Borne by an industry, shall be bLoFfis equally by the Propristary Companies.

That portion of any such additional track or structures, which is not owned by
an Industiry, shall become a part of the property owned equally and in common by _
the varties hereunder. In the case of an industry track, an agreement shall - e
first be executed by the Industry, the Association, and each Proprietary Company, Rl
providing for the construction of the track upon such basis as may be decided
upon from time to time by the Proprietary Companies. The Industry shall be re-
quired to furnish free of cost, by lease, ordinance, or in such other manner as
the Managing Board may designate, the necesgsary right of way for that part of
the track, if any, lying outside the right of way of any Proprietary Company,
with the right in the Asscciation to enter upon such right of way for the pur- - Ik
pose of constructing, maintaining and renewing such track and of operating there- o
over, and of removing such track upon any termination of said agreement. The f_?é:
Industry shall be required to deposit with the Association in advance of con- SR
struction the estimated cost of the track and roadbed, to be borne by it. The. :

ot T T L

self do the grading. -

. 1
Upon any additional fixed property being acquired or provided as in ;
this Section 11 provided, prints lettered "Exhibit C", "Exhibit D", "Exhibit E", i
and so on, identified in four counterparts by the General Manager of each Proprie- 5QI 
tary Company, suitably and fully identifying and describing same, shall be attach- et
ed to and become a part of this agreement. . !

In determining whether any expenditures are for additions and better-
ments, or for maintenance, the parties shall be governed by current Interstate
Commerce Commission Cla861flcat10n or the lawful rules- then in force governing

guch matters.

7 12, Other Railway Companies may from time to time be admitted to member . -
~ship in the Association upon such terms and conditions as shall first have been =
o approved in writlng by each of the Proprietary Companies. . S

e
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: l3,;‘fIf any of the Proprietary Companies shall fail to pay any sum pay‘;
able by it hereunder on or before the date when the same shall become due, or
shall fail to perform or comply with any other covenant or condition by it to
be performed or complied with under this apreement, and such default shall con- :
ltinue for a period of sixty (60) days after written demand for such payment, per- K ﬁ
formance or compliance shall have been made upon such Proprietary Company by the o
Association or by the other Proprietary Ccmpanies, then and in any such case the
=Asaociation or such other Propristary Companies shall have and hereby are given'

~the right to exclude the defaulting Proprietary Company from the privileges of .
this agreement until such time as it shall have fully satisfied, performed, o1

- complied with its covenants and agreements herein contained then accrued or 0.
be performed, and in addition thereto ghall have paid to the Association, for thef

_account of the other Proprletary Companies, interest at tie rate of six (6) per=.
CentTPET anhum on any sums such other Proyrietary Companies may have been re-
quired to advance in payment of the defaulting Gompany 8 share. B

T R I Ats RN

T 14 { ) All llablllt) for loss of or damage to the property of any Pro-

/ prietary Company or property of others in its custody, ocourring in any manner
(except as provided in paragraph . (c) hereof)while such property is in the pos-
gession of the Association or upon the ABSOClatlon Tracks, shall be borne solely

\ﬁ by such Proprietary Company : : _

,\
e e s

(b) All liability for loss of or damage to the property of third persons
not in the custody of any Propristary Company, and all liability for loss of or
damage to the Association Tracks, or to switch engines or other equipment in the
service of the Association, and all liability for death of or injury to employes
of the Association or to other persons resulting in any manner from the switch- -
ing operations of the Association, the defective maintenance of the Association
Tracks, or from other cause, {(except as provided in paragraph (¢) hereof) shall
be deemed a part of the expense of operating and maintaining the Association,
and apportioned to the Proprietary Company on the basis prescribed in Sectlon
8 hereof. o _

Tk kit mieme o A bt

(¢) VA1l liability for loss of or damage to property or injury to or EER
death of persons which shall be caused by or arise solely out of the negligence R
of any one or more of the Proprietary Companies while Gperating its: or - their exe™
clusive eng1nes and cars upon or adjacent to the Association Tracks ”1nclud1ng G

fires set out by sparks or spreading from buildings or structures of such Pro- : j;
prietary Company or Companies, shall be borne solely or in equal shares, as the - . °
case may be, by the Proprietary Company or Companies at fault, except that'eachl_f_ﬁ-f
Proprietary Company 80 causing or contribuiting to such loss, damage, injury or ool
death, shall bear and pay the loss resulting to its exclusive engines and cars, . .- - 1.
including property or persons therein or thereon. When loss, damage, injury or -
death shall result from the concurrent negligence of the Association and of one ]
or more of the Proprietary Companies, then that part of the loss which partakes . @
of the character described in the toregoing paragraph (b) shall be divided one- =

half to the Association, to be distributed as prescribved by said paragraph (b)
heraol, while the remaining one-half of such loss, together with all other loss .
: resultlng from such concurrent negligence, shall he borne by the Proprletary Com~
" pany or Proprietary Companies at fault, and if more than one Proprietary Gompany;
is involved, the loss shall be divided betwesn them in the manner in this para =
. ‘graph (¢) preéscribed for the distribution of loss due to the exclusive fault of L
:’~,two or more Proprletary Companles : 4 Ll

PG a—-\,——ﬁ,,‘ 9
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-~ ditions, such gquestion shall be submitted to the arbitrament of disinterested

- .. shall fail to agree upon the selection of an additional arbitrater, such =

"ﬁ,ff? ij:aﬁlff;i;?? ;K__   -' g

Whenever loss, damage, injury or death shall be properly chargeable -
to an industry, under the provisions of an industry track agreement, the Associa-
tion shall take all reasonable stewvs to collect from such industry the loss so
gustained. Any sums g0 collected shall go to reimburse the party suffering the
loss, or as a c¢redit to the cost of operating and maintaining the A83001at10n

as the case may be.

The parties hereio shall and will indemnify and save harmless sach
the other from the payment of. any losses or damages, costs, charges or expenses
other ihan such as such party is raqulred to pay under the prov1sions of this

agreement, -

If any suit shall be brought against any party hereto ahd &hiy Juog="
ment shall be recovered which such party shall be compelled to pay and any other
parties hereto shall, under the provisions of this agreement, be solely liable
therefor, then such other party shall on demand promptly repay to the party pay- i
ing the same, any moneys which it (the party paying the same) may have paid or S
been required to pay whether in the way of damages, cosis, fees or other expehses;
and if the liability in any such case or cases is joint betwsen the parties to
this agreement, the party defendant therein shall be reimbursed its expenditure

pro rata accordingly.

None of the parties shall be concluded by any judgment at law or in
equity against any other party or parties unless it has had reasonable notics.
from such other party or parties requiring it to appear in an action or suit and
make defense thereto for its own account or jointly with the other parties., If
such notice shall have been given by any party to any other party or parties and
the party or parties receiving the same shall have failed to appear and make de-
fense, it or they shall be concluded by the judgment or decree in said suit.

15, In case any disagreement chall arise between any two or more of the
parties hereto, touching the construction of any part of this agreement, or con-
¢erning the business or manner of transacting business carried on under its pro-
vigions or concerning the observance or performance of any of its terms or con-. ... ..

pergong experienced in railway operation, to be chosen as follows: If the quest-
ion in controversy shall concern ons or more of the parties hereto on the one _
hand, and one or more of the parties hereto on the other hand, the party or —
group of parties hereto desiring arbitration shall select an arbitrator and give B
written notice thereof to the other party or group, and 'shall in such notice
state precisely the matter or matters which it is proposed to bring before the
arbitrators, and only the matter or matters so stated shall be considered or
decided by them. If the other party or group shall fail to name a second ar-
bitrator within thirty (30) daye after notice as aforesaid has been given to

it -or them, as aforesaid, the arbitrator named by the party or group giving such
notice may and shall name and appoint an arbitrator for and on behalf of the
party or group so in default, and the arbitrator sd named and appointed shall
have ths same power and and aubhority as if he had been chosen by such party or
group. The two arbitrators thus chosen shall select a third arbitrator, thus
completing the board. If in any case as aforesaid the arbitrators so chosen

.‘8"
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matters submitted to arbitration, shall be open to the examination of the arbit-

——smitted o them, the businéss, settlements, and paJments to be transacied and

1o the best of their ability, which cath eshall be filed with their award, shall-.

‘all of the fees and expenses of the arbitration, or such fees and expenses may

'to any other party or parties may be given by serving the same upon any execu-

- Association, then upon paying to the withdrawing party its pro rate share of the -f ':
“then fair value of all the then present personal and real property of the Associ- . .-
" ation, this agreement, modified, only as to the increased pro rata shares byyf:g;

arbitrator shall be appointed, upon twenty (20) days’ written notice by any party
or group to the controversy given to sach other pariy or group which shall be in-
terested, of ite intention to make application thersfor, by any judge of the Dis-

i i e e

trict Court of the United States for the dlstrlct which shall then include the
City of Wichita, Kansas. : : : : i
, , U 3 N -
The arbitrators, having taken and subscribed an oath before some per- i
gon authorized by law to administer ocaths,”to the effect that they will well and -;§:[

truly try and impartially and justly decide the matter in controversy acoordlng

as soon as possible after their: golection, meet to hear and decide the question
or questions submitted to them and shall give to each party to the controversy. :
reasonable notice of the time and place ©of such meeting, The hearing of the
board of arbitrators shall be conducted ifi theé manner.prescribed byr-the-lawes
the State of Kansas, and at the time and place designated; as aforssaid, and

after hearing all parties interested, and taking such testimony or making such
investigation as they may deem necessary, they shall degide the matter in con-
troversy according to the very right of the matters, and shall reduce their de- .
cision to writing and serve a copy of sich award upon each party interested,

and such award, when made and delivered, as aforesaid, shall become and be 6iﬂd—h

ing and conclusive upon the parties thereto, and sach of such parties agrees 10

be conclusively bound thereby: and such award, when made, may he filed by the
successful party with the Clerk of the District Court .of the County in which .

said hearing was had, as the basis of a judgment, and éxecution may issue from e
such Court for the collection or other enforcement of such award, Upon the mak- L

ing of such award, each party shall and will immediately make such changes in o
the conduct of its business or such paymenis or restltutlon as the case may be, R
a8 by such award may be required of it. = L ,l'ii: '

The books and papere of all parties hereto, so far as they relate to

rators, and the party or parties against whom the award shall be made shall pay

be apportloned by the board of arbltrators as they may determine.

Until the arbitrators shall make their award upoen any questlon Bub

made under this agreement shall continue to he transacted and made 1n the manner
and from existing prlor to the rise of such questlon : :

All notices which are hereinbefore provided to be given by any party

tive or general officer of such other party or parties within whose Jurlsdlctlon _1::: f
gaid City of Wichita shall be. . . P :

16. This agreement shall take effect as of the 1st day of December 1923,
and shall continue in effect until terminated by any party giving to each of the
others one year's notice in writing of its desire to withdraw from said Associa-
tion, provided, however, if the remaining parties shall desire to conitinue said
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'parsonal and real property as the DArties may -agree- upon; -and i the e

_.road Company (now the Frisco Company) relating to the joint ownership and oper~

" mutual agreement cancelled as of November 30th, 1923.

- respective parties, thelr successors and assigns, but no party shall transfer or

_an outside Company or person without the written consent of each of the other .~ o

“(SEALY  ATTEST: By L. C. Fritch

reason of the lessened number of parties, shall continue until terminated by T
- another party giving to the others one year’s notice of withdrawal, and so on. - T
.. Any Association Tracks located on the right of way of the withdrawing Company
" “'shall either be removed or shall be covered by an eaeement providing for the :

 payment of ground rental, : S

Upon the termination. of th1s agreement as to one or more of the part-

._fieB the party or parties so withdrawing shall be refunded its share of the work~_.
_ 1ng fund previously advanoed to the Asaociat1on . _

In the event of complete termination of thlB agreement and consgq-~ 
disoointion-of- tha_ABSGglatlon, such disposition shall be made of the then

L

their failure to agree, the matter shall be determzned by arbitration &B here— -

'1nbefore provided.

17.. That certain agreemont dated September 30, 1869, between tho Chicago,

Kansas & Nebraska Railway Company (now the Rock Island Company), the Wichita &

Southwestern Railway Company {now the Atchison Company), Fort Scott Wichita & S
Western Railway Company (now the Pacific Company), and the Kansas Midland Rail- -

ation of tracks in the stock yards and packing houss districti of Wichlta is by

18. This agreement shall be binding upon and inure to the benefit of the

assign its interest to or in any personal or real property of the Association to

Proprietary Companies,

IN WITNESS WHEREOF the partiies have caused this agreement to be ex—._
ecuted in gquadruplicate the day and year first above written. ) :

THE CHICAGO, ROCK ISLAND AND PACIFIC RAILWAY COMPANY

T T ey T TLET

" W. Vanderpool "Ite Vice President

Agsistant Secretary.

THE ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY,

{SEAL)  ~ ATTEST: ' _ ' By W. B. Storey

"B, L, Copeland - _' '_ Its Prasldent _.‘  - e fﬁ;

Becretary




EXHIBIT G

THE WICHITA DAILY EAGLE,
“TERMINAL COMPANY TODAY TAKES OVER
RAILROAD PROPERTY,” FEBRUARY 1, 1910



NeWS eom The Wichita Daily Eagle (Wichita, Kansas) - Tue, Feb 1, 1910 - Page 6
hitp://ww w .new spapers.com/image/64395357 Printed on Jun 24, 2014

THE WICHITA EAGLE, TUESDAY MORNING, FEBRUARY 1, 1910.

IWAY GOES DYSPEPSIA, HEARTBURN, < - ITERIIHALI}[IHPAHY

I o
| smarss wwa s i son | The Big Clearing Sale
e e o v RAILROAD PRI]P[RIY
fine five minutes later. AT THE GLOBE IS DRAWING THE CROWDS
[oldings of All Companies in '-hb
T et
cently Organized. | You can get 2$20.00 Overcoat for.. -

You can get a $1.75 Manhattan Shirt for.
You can get a $2.00 Munsing Union Suit for
FACILITIES A 4

Planning to Spend $100,000 50c

R Al iAm{ar Additional Tracks and $1.00 and $1.50 WICHITA 10LA
el Poprs Equipment—Work Is | ,
r ; ‘ Outlined. | Shirts For e, 9 Underwear for
A SAN”“RY SEWER ( St pmid -'kuusuam/u co 35(:

wANI[n BY PE“P[[ a PITTS BURG WEIR CITY. KAN,
OF THE SOUTH END N lll]Hl]R URUM"EN Six $tores—Wichita, Pittsburg. Tola, Cherryvale, Weir City, Oklshoma City

Commissioners Passed It Yester-|
Olub in Neeting Names Commitiee|  day and Police Can Again 1
10 Look Into the Matter— Control Lid

| |
‘That Section of City Grow- = | R N DR coE,s
ing Rapidly i -
SANITARIUM v,
ok,

SOUTH OF o;urn;xrw TRACKS 18 e ROBISON,S Sp———

- =§ PERCHERON
| SHEATR
Bcu\ Buu\ o > i
N h PILES 25
L NE SUERL SRS, FEB. S AI ,E FEB.
il wm‘::;';;:;“:f;:‘;z,,:‘“.
TR 15th |—™————| 15th

: Fair Grounds
HUST REBSTER 10 VOTE 1910 Wichita, Kan. 1910

| Pebruary 18 Last Day for Regis-

tering to Vta st Sping Pri- 30 Stallions, 30 Mares and Colts

This will be the greatest lot of Registered Percheron Horses ever sold at
auction in the West. Address for catalogue

J. C. ROBISON, Towanda, Kansas

BOON TO PILE VICTIMS . INVESTIGATE OPENING
3 - ROCK ISLAND AVENUE
A CURE WITHOUT CUTTING oR .
| orhen omsEcTIoNABLE TREAT: | F ¢

10 PROTECT PAVING

Commissioner Means to Devise

SHE WAS
ALMOST CRAZY
| Pitiful Tale of Rachel E. Mer-
Due to Cardui, the
Woman's Tonic.

WOULD HAVE STREETS
ALL UNIFORM WIDTH| iiert

Bmug i
BY THE Y. W. C. A GIRLS |

Made from Grapes

The Daily Record | runeRALS

MARRIAGE LICENSES.

Copyright © 2014 New spapers.com. All Rights Reserved.
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EXHIBIT H

FULL TEXT OF WICHITA ORDINANCE NO. 5436
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EXHIBIT I
WICHITA ORDINANCE NO. 5624
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WICHITA TERMINAL ASSOCIATION
. (Published in the ‘Daily Record May 25, 1917)

ORDINANCE No. 5624

AN ORDINANCE AMENDING SECTION 4, OF ORDINANCE
NO. 5436, BEING AN ORDINANCE ENTITLED “An Ordi-
nance granting to the Wichita Terminal Association, composed
of the Atchison, Topeka & Santa Fe Railway Co., the Chicago,
Rock Island & Pacific Railway Company and ]acob M. Dickin-
son, its receivers, the Missouri Pacific Railway Company and
B. F. Bush, its recciver, and ihe St. Louis & San Francisco
Railroad Company and James W. Liisk, W. B. Biddle and W. C.
leon its receivers, and the successors and assigns of such

assocxatlon the right to construct, operate and maintain indus-
trial tracks on and across what is ordinarily known and called
25th St. in the ‘City of Wichita, Kansas” and repealing said
original section,

Be It Ordained By the Board of Commissioners of the City
of Wichita.

SECTION 1. That Section 4 of Ordinance No. 5436, be and the same is hereby
:amended to rend as followsa:—

**That sald association shall accept this ordinance and the provisions thereof in
writing to be filed with the City Clerk within forty days after the publication of
this ordinance and the tracks described in Section 1 hereof must be builit complete
on or before August 1, 1817, otherwise this ordinance s null and void.

SECTION 2. That Section 4 of Ordlnance No, 5436, is hereby repealed.

SMCTION 3. This ordinance shall take effect and be in force from and after
its publication once in the official city paper. v

APPROVED: This 23rd day of May, 1917.

L. W. CLAPP,

Attest: H. D. "LESTEHER, Mayor.

_ City Clerk.
(Accg.pmnce not recorded).

EXHIBIT I



EXHIBIT J
WTA INTERCHANGE DATA (2012 -2014)
SEE COMPACT DISC




EXHIBIT K

BNSF AND UP DATA (2012-2014)
SEE COMPACT DISC
K-1 - BNSF DATA OF WTA RAIL MOVEMENTS
K-2 - UP DATA OF WTA RAIL MOVEMENTS




EXHIBIT L

VERIFIED STATEMENT OF ROBERT MEDER
UNION PACIFIC RAILROAD COMPANY




BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 35765

PETITION OF WICHITA TERMINAL ASSOCIATION, BNSF RAILWAY COMPANY,
and UNION PACIFIC RAILROAD COMPANY FOR DECLARATORY ORDER

VERIFIED STATEMENT OF ROBERT MEDER IN SUPPORT OF
THE WTA’S OPENING STATEMENT OF EVIDENCE AND ARGUMENTS

My name is Robert Meder. I am the Manager for Transportation Planning and
Service Design for Union Pacific Railroad Company (“UP”), a position | have held since
2005. In this position, | am responsible for maintaining train schedules, network stations,
and data inquirtes.

UP has submitted data to the Board regarding UP’s operations in north Wichita. (Exhibit
K-2). The data shows, in part, bridge movements with BNSF on the WTA’s IT fiom January 2,
2012 to May 31, 2014, and was compiled from business records kept in the regular course of
UP’s business. It is a regular practice for a UP employee with knowledge of intrastate and
interstate rail transportation to create such data. UP’s data shows in Exhibit K-2 that from
January 2, 2012 to May 31, 2014, the WTA bridge moved 4,804 cars across the I'T between UP
and BNSF. (Exhibit K-2, BNSF Related tab). Columns N, O, P, and Q within the BNSF Related
tab show the intrastate and interstate transportation of these cars. The data proves that the [T
interchanges thousands of railcars into interstate commerce across the United States every year.
UP relies heavily on the Wichita Terminal Association’s operation of the IT for its interstate rail

operations.

EXHIBIT L



VERIFICATION

I declare under penalty of perjury that the foregoing is true and correct. Further, I certify

that I am qualified and authorized to file this Verified Statement. /
Executed on June 29, 2014 % /

“Kdért Mede%

STATE OF ]\]QJO Ak
) ss.
COUNTY OF ])onf)(aé ) N

Qo\oe(”f WM being duly sworn, deposes and says that he has read the

foregoing statement, knows the facts asserted there are true and that the same are true as stated.

Notary Public

o _ GENERAL NOTARY - Stata of Nebraska
My Commission Expires: MAUREEN FONG HINNERS
af Iy Comm. Exp, December 5, 2015

EXHIBIT L
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