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L. INTRODUCTION

Alliance for Rail Competition (“ARC”) and the agricultural shipper and producer interests
identified on the cover of these Opening Comments (collectively “ARC, et al.”) commend the
STB for initiating this proceeding. Producers and shippers of grain, including wheat, corn,
soybeans, barley, peas and lentils and related products, have, for far too long, had little or no

effective regulatory recourse when forced to pay excessive rail rates and charges.

When such shippers and producers are captive to a single railroad, this state of affairs has
effectively vitiated the intent of Congress that, when rail carrier market dominance is found, “the
rate established by such carrier for such transportation must be reasonable.” 49 USC Section

10701(d)(1), emphasis added.

ARC includes among its members captive shippers of coal that have had the ability to
challenge excessive rail rates using the Board’s SAC methodology. Despite varying degrees of
success in a number of rate cases over the years, this ability has given these shippers, and others
like them, the ability to negotiate with railroads from a position of other than total weakness.
Other members of ARC, particularly smaller agricultural interests, as well as members and
constituents of the other groups joining these comments, have had fewer options. Such shippers
and producers have been largely powerless in negotiating with major railroads.! We welcome the
opportunity to suggest ways of redressing these inequities in these Opening Comments, which

include Opening Verified Statements by Terry Whiteside and Gerald W. Fauth III.

! As explained more fully in the attached Verified Statement of Terry Whiteside, we refer in these comments to
producers as well as shippers of grain because many grains and grain products are bought from farm producers by
grain elevators, which pay rail rates directly to railroads but deduct such rates from amounts paid to farmers for their
grain. Farmers therefore often bear such rail rates even if they do not pay them directly.



II. BACKGROUND OF THIS PROCEEDING

ARC, et al., have been frequent participants in rulemaking proceedings before the STB. 2
The reason for these efforts is simple. During the almost 35-year period since the Staggers Rail
Act of 1980 substituted limited regulation with a focus on captive shippers for pervasive rail
regulation, decisions by the ICC and STB have made regulatory recourse more apparent than

real, even where railroads have clear market power over smaller and more isolated customers.

Many of the decisions in question were issued in the early years after 1980, when many
railroads’ financial health was considered inadequate. A tendency to favor struggling railroads in
those years may be understandable, even aside from the statutory “policy of this part that rail

carriers shall earn adequate revenues, as established by the Board”. 49 USC 10701(d)(2).

The fact remains that the railroad industry, like the trucking, ocean shipping and air carrier
industries, exists to serve its customers and not vice versa. Even revenue inadequate railroads are
subject to service obligations, the common carrier obligation of 49 USC 11101, the requirement
that rules and practices must be reasonable under 49 USC 10702, and the requirement, cited
above, that rates on captive traffic must be reasonable. Monopolies can be good corporate
citizens while fulfilling their essential public functions, but they can also abuse their power, as

Congress recognized, and as many captive rail shippers know from experience.

2 Examples include EP 658, The 25" Anniversary of the Staggers Rail Act of 1980; EP 575, Review of Access and
Competition Issues — Renewed Petition of Western Coal Traffic League; EP 646 (Sub-No.1), Simplified Standards
for Rail Rate Cases; EP 671, Rajl Capacity and Infrastructure Requirements; EP 705, Competition in the Railroad
Industry; EP 712, Improving Regulation and Regulatory Review; EP 715, Rate Regulation Reforms; EP 711,
Revised Competitive Switching; EP 431 (Sub-No.4), Review of General Purpose Costing System; and others.



The checks and balances mandated by Congress have not always worked well, or at all,
necessitating frequent efforts by ARC, et al. and other captive shippers groups and shippers to
seek improvements in rail regulation. For example, the ICC adopted Constrained Market Pricing

five years after Staggers, in Ex Parte 347 (Sub-No.1), Coal Rate Guidelines, Nationwide, | [.C.C

2d 520 (1985), aff’d sub nom. Consolidated Rail Corp. v. United States, 812 F.2d. 1444 (3% Cir.
1987), establishing the Stand-Alone Cost (“SAC”) test used by captive utility coal shippers to
obtain rate relief. However, it would be more than a decade later, and sixteen years after
Staggers, before the Board issued a rate reasonableness methodology designed for the more than
90% of captive rail shippers for whom SAC cases are prohibitively expensive or otherwise
ineffective. See Ex Parte No. 347 (Sub-No.2), Rate Guidelines — Non-Coal Proceedings, 1 S.T.B.

1004 (1996).

That decision came out at the end of 1996 only because Congress, in the ICC Termination Act
of 1995, gave the Board a deadline for establishing a “simplified and expedited method for
determining the reasonableness of challenged rail rates in those proceedings in which a full
stand-alone cost presentation is too costly, given the value of the case.” 49 USC 10701(d)(3).
And, as this proceeding illustrates, the Three-Benchmark test first adopted in 1996 has not been

workable for grain shippers and producers despite subsequent modifications to the test.?

The Board still does not have a standard for assessing the reasonableness of many charges
imposed on captive shippers, except for demurrage charges and, in broad terms, fuel surcharges.
Railroads also have the upper hand when it comes to car supply, having effectively forced many

shippers to provide private cars (including many grain cars as well as cars for coal and oil

3 See the decisions in EP 646 (Sub-No.1), Simplified Standards for Rail Rate Cases, served September 5, 2007, in
which the Board adopted Simplified SAC (“SSAC™) as an alternative to Three-Benchmark, and EP 715, Rate
Regulation Reforms, served July 18, 2013, in which it raised the Three-Benchmark relief cap.



shipments). As Mr. Whiteside explains (VS at 18-19), in the current service meltdown in the
upper Great Plains states, shippers are having to bid as much as $3000 per car for cars in
railroad-run grain car auctions. (For background on these car auctions, see National Grain and

Feed Ass’n. v. United States, 5 F.3d 306 (8* Cir. 1993).)

On the rail competition front, competition between major railroads has been needlessly

curtailed by such decisions as Midtec Paper Corp. v. Chicago & N. W. Transp. Co., 3 .C.C 2d

171 {1986), aff’d sub nom. Midtec Paper Corp. v. United States, 857 F.2d 1487 (D.C. Cir. 1988),

and the Bottleneck Decisions, Central Power & Light Co. v. Southern Pacific R.R., 1 S.T.B.

1059 (1996), affd in part, MidAmerican Energy Co. v. S.T.B., 169 F.3d 1099 (8" Cir. 1999).

ICC and STB approval of paper barriers has largely neutralized short line railroads as
competitors for Class I railroads. And while the Board has frequently rejected attempts by major
railroads to block build-outs designed to break shipper captivity and bring competition to bear, it
has been unable to do much to help when railroads that could compete decline to do so,

preferring a comfortable duopoly to the better rates and service the shipper sought.

Those duopolies, one in the East and one in the West, with the four biggest railroads
controlling some 95% of rail freight, reflect a series of merger proceedings in which the agency
employed the most restrictive possible definition of the competition that needed to be preserved,
post-merger. And, as Mr. Fauth shows in his attached VS, ICC and STB costing procedures

effectively disenfranchise many smaller grain interests.

To the Board’s credit, there have been signs recently of a willingness to revisit old policies
that were adopted when railroad revenues were far lower than they are now. ARC, et al.,
commend the Board not just for initiating this proceeding, but also for initiating EP 722,

Railroad Revenue Adequacy, in which we plan to participate, and EP 711, Petition for



Rulemaking to Adopt Revised Competitive Switching Rules. In that proceeding, ARC, et al.

filed comments supportive of a full rulemaking proceeding, even though most grain shippers and
producers represented by ARC, et al. are too small, to isolated (or both) to be likely to benefit
from the increased rail competition that might result. In its comments in that proceeding, NITL

acknowledges that its suggested new rules might affect less than 10% of captive rail shippers.

A small increase in rail competition may be better than no increase in rail competition, but
the regulatory status quo can and should be improved for all captive grain shippers and
producers. Given concerns about service and capacity among major grain hauling railroads,
which raise the real possibility of increased rates on captive grain traffic, development of

improved approaches to grain rate reasonableness is an excellent place to start.

II. RAIL TRANSPORTATION OF GRAIN

As noted in the Board’s December 12, 2013 decision in this docket, this proceeding is an
outgrowth of EP 665, Rail Transportation of Grain, in which ARC, et al., and Montana Wheat &
Barley Committee, et al., and other grain interests filed comments on October 30, 2006 and on
January 12, 2007. The Board’s attention is respectfully directed to those comments for an
overview of challenges facing rail dependent grain producers and shippers. In his attached
Opening VS, Mr. Whiteside provides additional details on those challenges, and discusses more

recent developments.

Although grain shipments represent a significant percentage of total freight volumes for
railroads, and a significant source of revenue, many grain shipments are rail-dependent. Most
grain shipments originate in rural areas, particularly in the West, where BNSF and UP are the

dominant rail carriers. Some three-quarters of wheat and corn shipments by rail move west of the



Mississippi River. See the Verified Statements of Mr. Whiteside and Mr. Fauth for a fuller

discussion of grain shipping by rail, and rail pricing of grain shipments.

ARC et al., do not contend that all grain shipments move at excessive rail rates. Indeed, there
are shipments moving at rates below the STB jurisdictional threshold, and others moving at rates
with R/VCs only slightly higher, though URCS costing procedures and the unadjusted URCS
approach adopted by the Board in 2007 effectively preclude many grain shippers from filing rate
complaints. Fauth VS at 4-13. This proceeding’s focus should be on shipments for which rate
regulation is needed but works poorly, not shipments for which regulation is unnecessary. As
Mr. Fauth also shows (VS at 6), many grain shipments do move at rates producing high R/VCs.
However, numerous obstacles hinder or prevent the effective use of remedies against abuse of

railroad market power that are available to non-grain shippers.

For many grain shippers and producers, competitive remedies are not effective. Destination
markets are often too far away for significant use of truck transportation, or destination facilities,
such as export facilities at Pacific Northwest ports, are set up for rail deliveries, not truck
deliveries. Some grain shipments move by barge on rivers, particularly the Mississippi to the
Gulf, but most grain shippers are not close to navigable waterways. Nor is rail to rail competition
commonly available. [n Montana, a single railroad, BNSF, controls over 90% of grain shipments
by rail. In states served by more than one railroad, many shippers have access at reasonable cost

to only one of the railroads.

In addition, railroads have used various tactics to encourage grain shipments in shuttle trains
of 100 cars or more, and have discouraged shipments from the mid-sized elevators handling
roughly 50 cars that the railroads themselves encouraged shippers to build as replacements for

even smaller ¢levators. See generally the opening statement filed July 7, 2011 by the State of



Montana in STB Docket No. 42124, State of Montana v. BNSF Railway. As the Board’s
decision in that case, served April 26, 2013, shows, BNSF sought to deprive Montana grain
shippers and producers of any recourse to rate challenges through the device of gaming STB
URCS costing. BNSF officials knew that URCS allocates more costs to 48-car trains than to 50-
car trains, so a limit on shipment sizes imposed by BNSF would create the appearance that mid-
sized elevator rates were reasonable when the same rates applied to the 50+ cars for which the

mid-sized elevators were designed would produce much higher R/VC percentages.

The Board’s decision criticized this practice, even though it stopped short of declaring it
unlawful. BNSF has since abandoned the shipment size limit, but the situation illustrates the
ability and willingness of railroads to use their power to block access by wheat shippers and

producers to STB rate remedies.*

The grain industry is very concerned at this time about the willingness of railroads to get the
current harvest picked up and delivered to markets in time to make room for the next harvest.
Thousands of shipments are behind schedule, and the growing cycle will not wait for railroads to
resolve their service problems. New shipments will need to move, just as they always have, and

rail carriers will need to move older stocks to make room for storage of newer production.

Rail service, including rail cars, locomotives, and scheduling of pickups and deliveries, has
always been of critical importance to grain shippers and producers, and to their competitiveness
in world markets. As Mr. Whiteside explains (VS at 19), wheat from the US has traditionally

commanded a premium in world markets, both for its quality and because the US has always

* More recently, BNSF has required shippers at such mid-sized elevators to shoulder the burden of contacting their
competitors to identify another block of 50 cars or more headed to the same destination at the same time, so that
BNSF can make up a 100-car train. Where this could not be done, shippers of 50 cars would be charged single-car
rates.



been a reliable supplier, making deliveries when promised. If that dependability is undermined
by poor rail service, not only could market premiums vanish, but overseas buyers could take less

US grain, sourcing more from Brazil and other producing countries.

Timely corn deliveries are needed for ethanol production and for feedlots supporting livestock
and meat production. Wheat and barley shipments that are not for export are necessary for
breads, pastas and beer. The ripple effects of poor rail service and high rail rates on grain
shippers and producers are significant. As a consequence of grain producers’ and shippers’
reliance on major railroads, particularly BNSF and UP, there is a natural reluctance to be too
critical, even when railroads increase rates for no other reason than that grain prices have risen
in markets, and railroads want to extract a share of that increase through higher rates on captive

shippers.

Of course, increasing rail rates can increase the delivered cost of grain, affecting demand
and grain prices, but railroads have shown little concern. Rail rates that go up in good markets
rarely seem to come down when grain prices fall. But many shippers are reluctant to complain to

regulators for fear that their requests for rail service will not be met, or will be delayed further.

The farm producers who bear rail rates and rate increases indirectly are particularly
vulnerable. In contrast, if rail rates on merchandise shipments rise, the cost may be borne by
millions of customers paying a few cents more at Walmart and similar stores. For grain, the rail

rate buck tends to stop with farmers.

These are some of the reasons that it was high time for the Board to initiate a proceeding with
a particular focus on grain transportation by rail, the pricing of rail service, and the effectiveness

of regulatory remedies for unlawful rail rates. Many of the deficiencies in the status quo may not



be unique to grain, but grain producers and shippers are especially vulnerable to excessive rates.
Among major captive shipper groups, grain shippers and producers are least able to invoke

regulatory protections.

For elevators, a major concern is that even if a rate challenge at one elevator were
undertaken, a defendant railroad ordered to reduce rates at that location might simply raise rates
at one or more other elevators operated by the same complainant, leaving the elevator worse off

that if it had not filed a successful rate challenge.

Farm producers may face additional obstacles to relief, due to their status as indirect rail
purchasers, and due to the relatively small scale of any individual farmer’s freight volumes, as
compared with even the smaller-sized grain elevators. The Act provides some help in 49 USC
11701(a). Congress there provided that “the Board may not dismiss a complaint made against a
rail carrier providing transportation subject to the jurisdiction of the Board under this part
because of the absence of direct damage to the complainant.” ARC, et al. submit that this
provision enables farm producers to file complaints, challenging rail rates on captive traffic as

excessive and unlawful.

IV. PROPOSED IMPROVEMENTS IN GRAIN RATE REGULATION

As a preliminary matter, ARC, et al. would request confirmation by the Board that grain
producers have the legal right to file rate complaints, and that such complaints are not subject to
dismissal due to the absence of direct damage to the complainant. For reasons discussed above,
grain producers are not litigious, and would prefer to negotiate with railroads. However, a Board
holding that the rights promised by 49 USC 117¢1(a} are in fact available would reassure many

producers who may be unsure of their standing. See Whiteside VS at 28.
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Turning to improvements in STB rate remedies for grain, ARC, et al. will address first the
implications of the attainment of revenue adequacy by major grain-hauling railroads. It is not
necessary in this proceeding to establish the definition of a revenue adequate railroad (or a long-

term revenue adequate railroad). The Board’s proceeding in EP 722, Railroad Revenue

Adeguacy, in which comments will be due soon, will assuredly involve such definitional issues.
ARG, et al. will participate actively in that proceeding, and will address further in those
comments the implications of revenue adequacy for captive grain shippers and producers. For
present purposes, ARC, et al. will assume that at least some major railroads, probably including
the largest grain-haulers, BNSF and UP, will be subject to the revenue adequacy constraint by
the time concrete action is taken in, or as a result of, this proceeding. No action has been

proposed by the Board in this docket, so any changes will require further proceedings.

A. Rate Chalienges Against Revenue Adequate Railroads

The attainment of revenue adequacy by railroads, particularly under the Board’s standards
(which captive shipper groups including ARC regard as far too conservative), is a development
to be welcomed. It means that decades of effort by the ICC and STB, pursuing with arguably
excessive zeal the statutory goal of revenue adequacy, have paid off for railroads. The price for
captive shippers has been high. Not only do they generally pay higher rail rates than their non-
captive competitors and counterparts, but in proceeding after proceeding, agency concerns about
revenue adequacy have led to outcomes that have been favorable to railroads, and that have

restricted or eliminated regulatory protections for captive shippers.

For their part, the major railroads have taken advantage of their new freedom to abandon

tracks and services, reduce labor expenses, shift costs and burdens to shippers, and raise rates

11



and charges. They have also invested heavily in infrastructure, at least in some markets, though

periodic service meltdowns continue to occur.

Today, however, with revenue adequacy either achieved or imminent for all major railroads,
the time has come for the Board to begin to level the playing field, revisiting policies and
precedents that too often left captive shippers defenseless against market dominant railroads.
Assuming those policies were defensible when the railroad industry was struggling, they can no

longer be justified now that railroads are flourishing, and their future is bright.

Achieving revenue adequacy should produce changes that are not limited to rate regulation,
but discussion of the full scope of such implications can await comments in EP 722. Even with a
focus limited to rate regulation, revenue adequacy should be the most significant rail

development for grain shippers and producers in more than 30 years.

Key elements of the changes needed were discussed in Coal Rate Guidelines, cited above.

The most important change is recognition that, once revenue adequacy is achieved {let alone
exceeded), there is no further justification for differential pricing of captive traffic. See 1 [.C.C.

2d at 535-36:

[n other words, captive shippers should not be required to pay
differentially higher rates than other shippers when some or ali
of that differential is no longer necessary to ensure a financially
sound carrier capable of meeting its current and future service needs.
Many of the most troubling problems captive grain shippers and producers face, year in and
year out, stem from the fact that railroads can and do price their services differentially, and that

no effective regulatory recourse has been available to those who believe the differentials they

must pay are excessive,

12



The decision in Coal Rate Guidelines goes on to provide specific guidance as to two practical
implications of revenue adequacy. The first involves rate increases. As the decision explains (at

page 536):

A railroad seeking to earn revenues that would provide it, over
the long term, a return on investment above the cost of capital
would have to demonstrate, with particularity: (1} a need for the
higher revenues; (2) the harm it would suffer if it could not
collect them; and (3) why captive shippers should provide them.

The foregoing discussion applies to the revenue adequacy constraint, considered in isolation.
However, Constrained Market Pricing also includes two other constraints of potential
significance. The management efficiency constraint “protects captive shippers from paying for
avoidable inefficiencies (whether short-run or long-run) that are shown to increase a railroad’s

revenue need to a point where the shipper’s rate is affected.” See the Board’s decision served

September 5, 2007 in EP No. 646 (Sub-No.l), Simplified Standards for Rail Rate Cases, at page

8. Like the revenue adequacy constraint, the management efficiency constraint has received little
attention in the past because so few railroads were close enough to revenue adequacy for

management inefficiencies to be analyzed and quantified.

Now, however, this constraint could lead to a finding of revenue adequacy for a railroad that
is almost there, or that has fallen short of honest, economical and efficient management. The
management efficiency constraint could also increase the relief available to shippers successfully
invoking the revenue adequacy constraint. See the VS of Mr. Fauth (at 26-29) for further
discussion of the revenue adequacy and management efficiency constraints. Mr. Fauth also
discusses the phasing constraint, which can lead to deferred implementation of otherwise

reasonable rate increases.



These new requirements, as applied to the rates of captive grain shippers and producers,
would go far to alleviate their current vulnerability to rail rate increases imposed whenever, and
in whatever amounts, the railroad sees fit. For reasons discussed above and explored further
below, rate cases do not currently provide the needed protection. However, if rates on captive
traffic could not be raised differentially, and might not be raised at all, or not raised more than
inflation (except for non-captive shippers), the benefit to captive grain interests would be

significant, See the Board’s decision served May 9, 2000 in Docket No. 41685, CF Industries

Inc. v. Koch Pipeline Co., LP, aff’'d sub nom. CF Industries. Inc. v. S.T.B., 255 F.3d 816 (D.C.

Cir. 2001), “If we find that Koch’s revenues are adequate without the challenged rate increases,

then those rate increases are unreasonable.” Decision at 21.

Of particular help would be the shift of evidentiary burdens to the railroads, which would
have to justify increasing rates for captive shippers. Captive shippers and producers might still
have to establish market dominance, and might have the burden of proof as to management
efficiency, if that constraint were invoked. However, giving the benefit of the doubt to captive
customers opposing rate increases rather than to railroads imposing them would better recognize
two facts. Railroads typically have greater resources than many of their grain industry customers,
and much of the relevant data is more likely to be in railroad possession than in the hands of rail

customers.

Even if achieving revenue adequacy brings about the changes as to rate increases on captive

traffic called for in Coal Rate Guidelines, such limited prospective relief should not be the only

benefit for shippers once railroads are revenue adequate. If no other changes in regulation were

adopted for revenue adequate railroads, future rate increases would presumably be curtailed. But

14



nothing would be done to remedy excessive differential pricing already reflected in rates, or
remedy other unreasonableness built into grain rates due to past actions by market dominant
railroads. Captive grain shippers’ existing disadvantages might not get worse (thanks to limits on

rate increases), but there should also be procedures available to reduce those disadvantages.

The point was stated as follows in Coal Rate Guidelines, 1 I.C.C. 2d at 535 (emphasis

added):

Our revenue adequacy standard represents a reasonable
level of profitability for a healthy carrier. It fairly rewards
investors and assures shippers that the carrier will be able
to meet their needs for the long term. Carriers do not need
higher revenues than this, and we believe that, in a regulated

setting, they are not entitled to any higher revenues.

ARC, et al. recognize that the Board will be reluctant to go so far in making rate reductions
available to captive shippers that a revenue adequate railroad might become revenue adequate.
At the same time, the Board should guard against railroad attempts to “game” Board standards in
order to avoid being found revenue adequate. The Board must also consider, and consider how to
prevent, the possibility of a rush by railroads to quickly raise as many captive shipper rates as
possible, by as much as possible, if railroads expect their ability to raise rates further in the future

will be curtailed by the revenue adequacy constraint and a finding of revenue adequacy.

We will address below the issue of regulation of grain rates charged by railroads slightly
below revenue adequacy, bearing in mind that “a rate may be unreasonable even if the carrier is

far short of revenue adequacy,” Rate Guidelines — Non-Coal Proceedings, ! S.T.B. at 1017.

Here, ARC, et al. will address regulatory changes appropriate to a situation in which a railroad’s

revenues are well above revenue adequate levels. We believe that railroads found to be “long-




term” revenue adequate are far more likely to be well above revenue adequacy than to be at, but

not above, that level.

Guidance comes from the principle, quoted above, that captive shippers should not have to
pay differentially higher rates, to the extent that some or all of the differential is no Ioﬁger
needed for a financially sound (i.e., revenue adequate) rail carrier, As stated elsewhere in Coal
Rate Guidelines, a railroad *“should not use differential pricing to consistently earn, over time, a
return on capital above the cost of capital.” See also the Board’s decision served October 30,
2006 in EP 657, Major Issues in Rail Rate Cases, recognizing “the important principle that a
railroad should recover as much of its costs as possible from each shipper before charging

differentially higher rates to its captive customers.” Decision at 12.

These principles are especially important when the captive shippers in question are highly
vulnerable grain shippers and producers. In testimony before Congress, former STB Chairman
Roger Nober stated “If no small cases are brought, this means that, in practice, only about 75
coal shippers have a meaningful opportunity to challenge rail rates. This is unacceptable.”

October 23, 2003 Testimony before the Senate Commerce Committee.

Applying these concepts to grain rates charged by long term revenue adequate railroads,
there is no sound reason to limit relief to future rate increases, and ignore grain rates set in the
past that were set differentially and helped the railroad not just achieve but exceed revenue
adequacy. Rate reductions, and not just limits on future rate increases, should be available, to the
extent of excess revenues based on differential pricing, and to the extent that revenue adequate
railroads will remain revenue adequate. (Of course, rate reductions also cannot lead to rates with

R/VCs below 180%.)



For railroads earning revenues above revenue adequacy, the Board should consider the Long-
Cannon provisions, and particularly 49 USC 10701(d)(2)(C), “whether one commodity is paying
an unreasonable share of the carrier’s overall revenues.” Under current STB rate reasonableness
procedures, this Long-Cannon factor is addressed in the R/VC>180 benchmark of the Three-
Benchmark test. As explained in Rate Guidelines —~ Non-Coal Proceedings, 1 S.T.B at 1038, the
purpose of the R/VC>180 benchrark is to “consider the defendant carrier’s rate structure, as
judged by Long-Cannon-3, to ensure that the complaining shipper’s traffic is not bearing a
disproportionate share of the carrier’s revenue requirements vis-a-vis other relatively demand-

inelastic traffic without good cause.”

ARC, et al. believe R/VC>180 could be considered in conjunction with the RSAM
benchmark in the future, inasmuch as RSAM “accounts for a railroad’s need to earn adequate
revenues as required by 49 USC 10704(a)(2)”. See 1 S.T.B. at 1027. However, the R/VCcomp
benchmark should have no application in assessing the rates of revenue adequate carriers,
because it “provides a means of reflecting demand-based differential pricing principles” (1
S.T.B. at 1034). Differential pricing should not affect rates on captive traffic to the extent those

rates provide revenues above revenue adequacy levels.

In addition, as explained further below, the R/VCcomp benchmark is especially flawed in
the context of grain rates, which tend to produce uniform R/VCs for large groups of shippers and
producers. It is also so costly and complex as to constitute a barrier to rate relief for captive grain
shippers. In its present form, the Three-Benchmark test is therefore not appropriate for grain rate
challenges against revenue inadequate railroads, let alone revenue adequate railroads. In fact,
where the RSAM and R/VC>180 numbers are near or below 200 (as they are for BNSF for

2012), and the R/VCcomp numbers are significantly higher, as would be the case for many grain

17



rates, the conclusion is almost inescapable that the Long-Cannon-3 prohibition against one

commodity paying an unreasonable share of a carrier’s overall revenues is being violated.

The Board should also consider the following observation from Rate Guidelines -- Non-Coal

Proceedings, 1 S.T.B. 1042-43, as to the interaction of the benchmarks other than R/VCcomp:

[Wlhere the RSAM figure (the average markup on the >180

traffic required for the carrier to recover all of its URCS fixed
costs) is lower than the R/VC>180 measure (the actual average
markup on the traffic), the carrier is exacting a greater markup

than necessary to meet the revenue need standard represented

by RSAM. The greater the difference between the two benchmarks,
the greater the downward adjustment to the carrier’s average rates
on its >180 traffic that would still permit it to meet the RSAM
revenue need standard.

The R/VC>180 and RSAM numbers are calculated for each railroad annually by the STB,
and are therefore readily available for captive grain customers’ use in negotiations, or, if
necessary, in rate cases. At page 25-26 of his VS, Mr. Fauth suggests application of a Two-
Benchmark variation on the Three-Benchmark test, based on RSAM and R/VC>180, where a
captive grain shipper or producer seeks relief from high rates charged by a revenue adequate

railroad.

Notably, the Board said in Rate Guidelines — Non-Coal Proceedings that the R/VCcomp

benchmark could be dispensed with in appropriate circumstances:

There may well be some cases in which there is no
readily identifiable traffic that is truly comparable. In
those instances, we may have to forego what the R/VCcomp
benchmark would add to the analysis if it were available,
and be guided only by the other two benchmarks — the
RSAM measure and the fairness of how the carrier is
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pricing that commodity in relation to other commodities
that it handles (the R/VC>180 measure, discussed more
fully below).
1 S.T.B. at 1035, fn. omitted.
Given the special circumstances and challenges faced by captive grain shippers, the Board
would be well-advised to treat such complainants’ grain rate challenges against revenue adequate

railroads as warranting use of a Two-Benchmark approach in place of a Three-Benchmark test

incorporating R/VC comp.

Full implementation of these concepts as applied to rates generating revenue from differential
pricing in excess of revenue need levels raises legal and policy issues as to which further
proceedings will be needed. The Board did not explain exactly how to apply a Two-Benchmark
analysis. Some simplifying assumptions may be needed as a practical matter or as a matter of
fairness. However, it would be anomalous to say that, for a railroad enjoying revenues 15%
above revenue adequacy levels thanks largely to differential pricing of captive traffic, there
should be no application to past rate increases on such traffic of the principle that differentially

raising captive shippers’ rates is unjustified.

At a minimum, a captive grain shipper whose own rates have been raised differentially
during the two years prior to the filing of a complaint should be able to obtain reductions
reversing such improper rate increases. Without such a remedy, railroads would be encouraged
to differentially price as much as possible during the run-up to a finding of revenue adequacy.
Moreover, base grain rates with high R/VC ratios, which are subject to challenge today, certainly
cannot be immune from challenge by captive shippers once railroads become revenue adequate

or long term revenue adequate, and constrained in their ability to raise those rates further. Some
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means of testing the reasonableness of such rates will continue to be necessary, and the Two-
Benchmark approach described by Mr. Fauth, though not previously used, is consistent with

principles enunciated in past STB decisions.

This Two-Benchmark standard for testing the reasonableness of grain rates is not the only
option for determining the reasonableness of grain rates charged by revenue adequate, market
dominant railroads. ARC, et al., understand that NGFA is developing its own approach that also
addresses deficiencies in the R“"VCcomp component of the Three-Benchmark test. Though ARC,
et al. could not conduct a thorough evaluation of the new NGFA methodology in time for further
discussion in these Opening Comments, we believe the concept is promising and warrants further

consideration.

B. Rate Challenges Against Revenue Inadequate Railroads

At the outset, ARC, et al., do not believe any major grain hauling railroads are revenue
inadequate today, much less that any such railroad will become revenue inadequate by the time
the Board completes action in this proceeding. Revenues for major railroads stayed high during

the recent economic slump, and a growing economy is likely to improve their revenues.

Nevertheless, it is likely that the railroads will seek, in this proceeding and in EP 722, to
define long-term revenue adequacy so conservatively as to maintain indefinitely the fiction that
they are earning inadequate revenues. It is also conceivable that the Board itself will adopt tests
under which at least some railroads will appear a year or two away from long term revenue
adequacy, or that the Board will want to follow this proceeding with a proceeding seeking
comments on improved policies that will make grain rate regulation more effective regardless of
railroad revenue adequacy. Assuming any of these suppositions is correct, the fact remains that

the regulatory status quo for grain shippers and producers must be improved.
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ARC, et al., presume that SAC and SSAC, rate case options today, will remain so despite a
railroad becoming revenue adequate. We do not believe, however, that SAC or SSAC are today,
or will ever be, viable options for many, if any, grain shippers or producers. Nor will we attempt
in these comments to suggest ways those methodologies might better serve captive grain
customers. For virtually all producers and shippers on whose behalf ARC, et al., are participating
in this proceeding, SAC and SSAC would be prohibitively expensive, given the value of a rate
case. Accordingly, our focus will be on alternatives to SAC-based approaches. The only existing
procedure that approaches feasibility for most grain shippers and producers is the Three-
Benchmark approach. As already indicated, that methodology emphatically needs modification

in the context of grain rates.

As more fully explained in the attached VS of Mr. Fauth, the first obstacle to relief under the
Three-Benchmark approach for grain interests, and particularly for small grain interests, is that
current URCS costing policies understate the R/VCs produced by the rail rates they pay. The
STB has a duty to ensure that its jurisdictional costing procedures are fair, reasonable and

accurately reflect the costs associated with these movements.

Enabling more grain shippers and producers without transportation alternatives to challenge
rates, whether they actually file complaints or not, will enhance such customers’ leverage in
negotiating with railroads. Modified costing processes for grain shipments are needed, in the
form of improvements suggested by Mr. Fauth as part of his Grain Cost Adjustment Factor, as
well as remedies for costing errors introduced when multiple-car shipments are recorded as

single car shipments, and through shipments are treated as individual “Rebill” shipments.

Another major concern for grain shippers involves the Board’s new Limit Price test for

market dominance, discussed by Mr. Fauth at 13-16. Though the Board evidently intended its
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new test to simplify market dominance determinations, ARC, et al. believe the danger of false
negatives, with railroads found to lack market dominance even though effective competition is
lacking, is high. As previously pointed out by ARC, et al., the question of whether truck service
is available lends itself to gaming, given the number of small trucking companies willing to
quote rates for business they do not currently enjoy. See ARC’s Amicus Comments filed

November 28, 2012 in Docket NOR 42123, M&G Polymers USA, LLC v. CSX Transportation,

Inc., at pages 7-16.

Under the Limit Price approach, RSAM appears poised to become the effective threshold of
STB jurisdiction, replacing the statutory R/VC percentage of 180. While some RSAM numbers,
including BNSF’s for 2012, are low, many other RSAM numbers are higher, and their use in
Limit Price analyses could preclude even the possibility of a rate challenge by grain shippers
with R/VCs above 180% and no real effective competition. For grain shippers, the Board should
consider a more traditional approach to market dominance determinations, or require satisfaction

of the Limit Price test only if a grain shipper ¢lects to proceed under that test.

Even if deficiencies in the costing of grain shipments are remedied, and market dominance
determinations become less burdensome and uncertain, the current Three-Benchmark test is too
costly and too complex for grain shippers and producers in its current form. ARC, et al., note that
in one “successful” rate case under the Three-Benchmark test, the relief awarded was a reduction
of challenged rates to no more than around 350% of variable cost. See U.S. Magnesium. LLC v.
Union Pacific R.R., NOR 42114 (decision served January 28, 2010), aff’d Union Pacific R.R. v.

S.T.B., 628 F.3d 597 (D.C. Cir. 2010).

Such an outcome amounts to no relief at all for many grain shippers and producers, and could

encourage significant rate increases by market dominant railroads, unless and until the revenue
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adequacy constraint becomes a reality. See also the Board’s decision served March 12, 2012 in

EP 646 (Sub-No.3), Waybill Data Released in Three-Benchmark Rail Rate Proceedings, where

the Board said “The Three-Benchmark method begins with the assumption that, in setting rail
rates for captive traffic, ‘the carrier will not exceed substantially the level permitted by the SAC

3 n

constraint’.” Decision at 6, citation omitted.

In any event, one of the benchmarks, R/VCcomp, is inherently problematical for grain
shippers and producers. The R/VCcomp benchrark, discussed above in the context of demand-
based differential pricing, is most effective when a railroad singles out one shipper among many
for extraordinarily high rates. However, railroad grain rates generally produce R/VCs that are
uniform, or uniform in geographic areas, for states or regions. Whiteside VS at 12, If a railroad is
charging a grain producer or shipper rates with R/VC percentages of 300, or 250, but is also
charging similar rates to similarly situated shippers, the test is ineffective. Instead of protecting
captive shippers, it protects market dominant railroads with entire rate structures well above the

Board’s jurisdictional threshold.

Under the circumstances, the Board should revisit its current restrictions on what traffic may
be considered for the comparison group under the R/VCcomp benchmark. As detailed by Mr.
Fauth, restricting the comparison group to the same commodity transported by the defendant
railroad in shipments other than those at issue in the case is an unreasonable limitation in many
grain rate cases. Complainant shippers should be able to argue for the inclusion of similar

shipments by other railroads. Fauth VS at 23.

Another improvement recommended by Mr. Fauth (Id.) is to allow inclusion in the

comparison group of certain traffic with R/’VC percentages below 180, such as comparable
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traffic which exceeds the “revenue-need” level, i.e., covering a carrier’s full cost and generating

a return on investment equal to or exceeding the current cost of capital.

Such changes will make the Three-Benchmark test less irrelevant to grain shippers, but will
not provide the simple and inexpensive test many need if they are to resist excessive rates and
rate increases by market dominant railroads that have not yet been officially found revenue
adequate and subject to constraints on differential pricing. Nevertheless, such changes are
needed. In addition, ARC, et al. urge the Board to consider remedies for the phenomenon of rail
rates rising when grain prices rise, and staying high when grain prices fall. See also Fauth VS at
29-30, suggesting limits on rate increases when rail service is poor. It compounds the challenges
faced by captive grain shippers when they encounter rising grain rates at the same time their rail

service quality hits new lows, as described at pages 17-24 of Mr. Whiteside’s VS.

V. CONCLUSION

In its decision initiating this proceeding, the Board noted the absence of grain rate cases on
its docket, despite the significance and captivity of grain shipments by rail. For reasons discussed
in these Opening Comments, the explanation is not that there is any shortage of grain shippers or
producers who regard their rail rates as excessive. Rather, there are numerous ways in which the
needs of grain shippers and producers for regulatory recourse align poorly, or not at all, with
STB rate reasonableness procedures. Without changes like those recommended by ARC, et al,,
effective remedies for unreasonable grain rates will continue to be unavailable to captive grain

producers and shippers.
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After consideration of the opening and reply comments in this proceeding, the Board needs
to initiate a follow-up proceeding to consider proposed modifications in grain rate

reasonableness standards as recommended by ARC, et al. and USDA and NGFA.

Respectfully submitted,

.

Te . Whiteside John M. Cutler, Ir. /
Registered Practitioner Law Offices

Whiteside & Associates Suite 640

3203 Third Avenue North, Suite 301 5335 Wisconsin Ave,, NW
Billings, MT 59102 Washington, DC 20015
(406) 245-5132 (202) 715-6243
twhitesd@dwip.net iohnmcutlerjr@gmail.com
Representing ARC, et al. Attorney for ARC, et al.

Dated; June 26, 2014
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CERTIFICATE OF SERVICE

I hereby certify that I have this 26™ day of June, 2014, caused copies of the foregoing Public
Version of the Opening Comments of ARC, et al. to be served on all parties of record

electronically or by first class mail, postage prepaid.

Terry Whiteside
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VERIFIED STATEMENT

My name is Terry Whiteside and for the past thirty-five years I have been
involved in the rail and freight transportation industry. I have worked both
in private and government based public entities in capacities for both
carriers and shippers. I am a registered practitioner and have been Principal
in Whiteside & Associates, a transportation and marketing consulting firm
located in Billings, MT, for the past 27 years. ! also serve as Chairman of
the Alliance for Rail Competition. Our clients at Whiteside and Associates
cover a broad range of industries including agriculture, processing, mining,

lumber, ports, manufacturing, bulk transport and finished goods.

We have been asked by the ALLIANCE FOR RAIL COMPETITION
MONTANA WHEAT & BARLEY COMMITTEE, NATIONAL
FARMERS UNION, COLORADO WHEAT ADMINISTRATIVE
COMMITTEE, IDAHO BARLEY COMMISSION, IDAHO GRAIN
PRODUCERS ASSOCIATION, IDAHO WHEAT COMMISSION,
MONTANA FARMERS UNION,NORTH DAKOTA CORN GROWERS
ASSOCIATION, NORTH DAKOTA FARMERS UNION, SOUTH
DAKOTA CORN GROWERS ASSOCIATION, SOUTH DAKOTA
FARMERS UNION, MINNESOTA CORN GROWERS ASSOCIATION,
MINNESOTA FARMERS UNION, WISCONSIN FARMERS UNION,
NEBRASKA WHEAT BOARD, OKLAHOMA WHEAT COMMISSION,
OREGON WHEAT COMMISSION, SOUTH DAKOTA WHEAT
COMMISSION, TEXAS WHEAT PRODUCERS BOARD,
WASHINGTON GRAIN COMMISSION, WYOMING WHEAT
MARKETING COMMISSION, USA DRY PEA AND LENTIL
COUNCIL, NATIONAL CORN GROWERS ASSOCIATION, to submit
these comments.



I have worked as both a carrier and shipper representative and I have, for
the past 30 years, assisted shippers in obtaining needed transportation

service including rail.

[ have had extensive experience with shipper and carrier rate and service
negotiations. [ have surveyed Montana, Colorado, Texas, Oklahoma,
Nebraska, South Dakota, Idaho, Oregon, Washington, Wyoming and other
state grain shippers in preparing evidence filed in many proceedings before
this Board including Ex Parte No. 665, Rail Transportation of Grain, and

numerous other proceedings.

[ was the filing party in the Section 229 proceeding in 1980 before the
Interstate Commerce Commission which ultimately became one of the base
cases in the McCarty Farms proceeding. McCarty Farms, Inc.. etal. v.
Burlington Northern, Inc., 2 S.T.B. 460 (1997). That case was the first and

last major challenge of agricultural rates in the West. It consumed 18 years,

and cost the producers/State of Montana about $3 million dollars (in 1980°s
dollars). It has become the poster child for the western agricultural
producers of why agricultural rate challenges at the ICC/STB don’t work
for agricultural producers. Hopefully, this proceeding can provide the basis

for changing regulatory procedures and allowing reasonable rate challenges.

This proceeding concerns “what regulatory changes could be implemented

to ensure that the Board’s rate case procedures are fully accessible to grain



shippers and provide effective relief from excessive freight rail rates, as
appropriate.”® The Board instituted this proceeding to seek “input from
interested parties on grain shippers’ ability to effectively seek relief for
unreasonable rates, including proposals for modifying existing procedures,

or new alternative rate relief methodologies, should they be necessary.”®

Working together on behalf of ARC et al, we are outlining proposals for
modifying procedures in my Statement, the accompanying Verified
Statement of Gerald Fauth III and the argument section of these Opening

Comments.

Agricultural producers and shippers have two major markets for their
products: domestic consumption and markets accessible from tidewater
transfer points (export). What is common to both of these two markets is
that in order for agricultural production to have or create value to the farm
producing industry, the farm products must be moved from the field to the
ultimate markets. The distance of move and the amount of harvest can
vary from a few miles and a few truckloads to thousands of miles and
hundreds of thousands of carloads. Generally agricultural commodities

require movement in bulk quantities.

STB Docket No. EP 665 (Sub-No.1), Rail Transportation of
Grain, Rate Regulation Review, served December 12, 2013,
page 2.

&  Ibid




The bottom line is that all rail movements ultimately distill to rate and
service levels. Rail rates that are too high to economically compete in the
market place effectively shut out farm production movement to that
location. Service levels on rates that don’t move traffic do not matter. Rail
service levels become important only when rail rates are reasonable enough

to foster competitive movements of agricultural products.

The Board has also requested proposals for “new alternative rate relief
methodologies, should they be necessary.”” Because of the problems faced
by grain and grain products shippers associated with the application of the
SAC and Three-Benchmark tests, the Board should seriously consider a new
rate reasonableness methodology, or combination of approaches, for grain
and grain products. First, the STB’s SAC and Simplified-SAC tests are
essentially useless for most grain and grain products shippers — See Fauth VS

at page 26.

As outlined in Mr. Fauth’s Verified Statement;
In these comments we recommend the modifications in the Board’s current
Three-Benchmark procedures (particularly as to the R/’VCcomp benchmark)

in grain rate cases against revenue inadequate railroads (if any). For revenue

7 8TB Docket No. EP 665 (Sub-No.1), served December
12, 2013, page 2.



adequate railroads, the revenue adequacy constraint would be available,
along with a Two-Benchmark approach discussed at page 25 of Mr. Fauth’s

VS. Other topics we address include the following:

+ Management Efficiency and Phasing Constraints — Railroad
service is critically important to grain and grain products shippers
who have recently experienced a combination of deterioration of
service and an increase in rates, The STB could adopt an approach
which limits rate increases and ties rate increases to adequate

service.

* Export Grain Rate Adjustments — Export movements of grain and
grain products, which often involve high volumes, long rail
distances and efficient shuttle and trainload movements, are also
critically important to grain and grain products shippers. There is an
economic relationship between grain prices and grain exports, i.e.,
when grain prices decrease, exports increase. When exports of grain
and grain products increase, railroad profits increase, yet high
railroad export grain rates serve to suppress exports. A
methodology which promotes exports via lower export rail rates
would benefit grain and grain products shippers and the railroads
and be in line with President Obama’s 2010 National Export

Initiative.® At a minimum, rail rates that are increased to extract




greater revenues when grain prices rise should not stay high when

grain prices fall.

NGFA’s Proposal - We understand that National Grain & Feed
Association (NGFA) is proposing a new methodology based on the
application of a Revenue Adequacy Adjustment Factor (RAAF) to
grain and grain products traffic included in the STB’s Confidential
Waybill Sample records by 5-digit Standard Transportation
Commodity Code (STCC). As of this writing, ARC et al. have not
had the opportunity to study and review the specifics of NGFA’s
proposal, but what we have seen indicates that it also certainly

warrants serious consideration by the Board.

OUTLINE OF TERRY WHITESIDE VERIFIED TESTIMONY

1.

Need for increased transparency of railroad metrics and actions

See: hitp:/trade.gov/nei/ “The Obama Administration has
made it a top priority to improve the conditions that directly
affect the private sector's ability to export — working to
remove trade barriers abroad, help firms and farmers
overcome hurdles te entering new markets, and assist with
financing. President Obama announced the National Export
Initiative in his 2010 State of the Union address to renew
and revitalize our efforts to promote American exports
abroad.”



Rail Rates on Grain continue to exhibit high Revenue/Variable cost
levels

Service and capacity issues dominate both short term and long term
concerns

Need for increased access to railroad public documents such as
tariffs which serve to provide education (to agricultural producers,
small and large elevators, and merchandisers), and access to more
complete summaries of transportation contracts, and operational
data

Results of transportation surveys conducted in the last few weeks on
service issues facing the farm community in the northern tier states.
Carriers’ goals lead to conflict in the transport of farm production.
A main goal of railroad carriers is to maximize profit. Railroads in
agricultural America desire to move agricultural commodities in
trainload quantities to market (highest return to railroads). There is
continued resistance to moving stratified farm products (multiple
grades, alternative crops or non-homogeneous mixes) and products
that do not lend themselves to trainload shipments such as peas,
lentils, pulse and developing varieties. Stratification of farm
production through diversification creates greater returns to farm
production but railroads provide disincentives to such actions.
Today, railroad profit goals do not necessarily coincide with long

term profitability for farm production.



7. Rail carriers now believe it is their right to set the market price of
the commodity they are transporting. This has led to rail carriers
demarketing certain shippers while promoting others and limiting

their access to their markets.

8. Inrecent years especially the last decade, we continually hear from
shippers of numerous reductions in rail service by major railroads
and their inability to utilize the current STB rate standards to access
regulatory review. Rail rates and charges that exceed maximum
lawful levels cannot be justified by service quality, no matter how
good. High rates are even more objectionable when accompanied
by poor service. Given their market power throughout the grain
agricultural region, the railroads have been able to restructure the
way wheat and other grains move to market. A railroad with the
market power is in a position to use its control of pricing and service
to encourage some routings and shipments, and to discourage others,

influencing which products move where.

9. Current Car Allocation System has resulted in Cars being Auctioned

at sky-rocketing prices.

Shippers of grain have seen prices of pool cars on the BNSF escalate
to over $4,000 per car and current prices running about $3,000 per

car.



NEED FOR INCREASED TRANSPARENCY OF RAILROAD METRICS AND ACTIONS

As the current rail service crisis started to unfold in the summer of 2013, it
was apparent that service was deteriorating but there were no metrics
published that gave the shippers and the reguiators a heads up of trouble
ahead. Atthe STB Car Council meeting in the fall of 2013, there was little
indication to the Board that the lingering service issues would get worse. It
is unbelievable that one of the worst service crisis the northern plains would
ever experience, was looming at the railroads’ headquarters but not shared

with the shipping public.

The shippers and the regulators need to have published, timely reports from
the railroads showing trends such velocities, back orders by state and

regions within states, backorders by region within states, etc.

To the extent that rail rates are reduced from shuttle elevators, those
elevators and some of the producers they serve arguably benefit, even if
most of the economic benefit goes to BNSF, whose cost savings exceed its
rate reductions by a significant margin. However, this is only part of the
story. When smaller elevators fold, leaving fewer, larger elevators that
producers must use, many producers find themselves driving significantly
longer distances from farms to elevators. The loss of these smaller
elevators also injures the ability of the farm community to access their
market for crops that are not marketable through the shuttle system,

including crops such as rotational crops, pulse crops, peas, lentils, barley,
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durum and white wheat as well as new and developing wheat or grain
classes and varieties. Associated trucking costs increase, including fuel and
truck maintenance, and wear and tear on state highways. On-farm storage

requirements and costs also rise.

RAIL RATES ON GRAIN CONTINUE TO EXHIBIT HIGH REVENUE/VARIABLE
COST LEVELS

Grain rates are published in tariffs for the majority of rates moving farm
produce in the United States. The grain rates are, for the most part, also

distance based, meaning that rates are a function of distance. There are

Revenue to Varlable Cost - Rail Wheat Shipments to Guif|
BNSF and UP - March 2014

lmd v-rdhleTM)M wf Unre wuﬁe Gldl('na

T Wf@v"" w‘,.,r

e & s+
10 Y Ut 1A v ¥ rrbeaiageint




very few blanket rate structures (sometimes referred to as group or zone

rates) as the carriers tend to price from origins to destinations.

When examining the wheat rate structures, it is clear that the rate structures
are uniform in their RVC ratios for an entire region. This may include
entire states, entire regions and even focus the rate structures that apply to
mulitiple origins. Finding comparative grouping of rates in a region or into
a specific market is not possible. We have examined hundreds of R/VC’s
on grain rates. In other words, the railroads are setting the rate structures
through vast areas based upon distance but at R/VC’s that are uniform.

This creates problems when defining comp groups under Three-Benchmark.
Other shippers in a comparison group of shippers of the commodity (such
as wheat) would be paying relatively the same R/VC rates as for the

complained-of rate, i.e., the rate being challenged.

One rate practice that is utilized occasionally by the railroads to alter
distance base rate structures is called the inverse rate structure. An inverse
rate structure is a situation where the rail carrier publishes a lower rate to a
destination than the rates in existence to the same destination from
intermediate points. Such distortions will favor the more distant origins
over the intermediate origins. This action can be executed because of the
market dominance of the carrier, Of course, inverse rates cause market
distortion and are generally detrimental to movement from the intermediate

destinations. A number of charts showing inland origins to PNW and Gulf



ports show the rapid and continuous escalation of wheat rates from the
inland origins to the main export terminals. Even when the price of wheat

has fallen, the railroads continue to take ever increasing rail rate hikes.

Shuttle service is highly efficient, consisting of 100 cars or more moving
together loaded with grain bound for the PNW and then returning to
elevators for more grain. Shuttle trains enable BNSF to transport the most
grain at the lowest cost of service, and therefore with the highest margins.
Because of their relatively low cost, such shipments also are highly

profitable for the railroad. Wheat producing states moving non-shuttle

Revenue to Variable Cost - Rail Wheat Shipments
BNSF and UP to Mexico Crossovers, Gulf and PNW - January 2014
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wheat movements of less than 100 car trains to the PNW also moved at high

R/VCs. See chart below.

There is a very close interrelationship between the freight rates and the
movement of grain. As we have developed the absence of competition
affects both three types and volumes of economic activity at the export tide
water market. The trend lines in the tariff charts outline steep rise in wheat
grain rates over the past decade. The rail rates for the transport of wheat

show ever-increasing rates with and without the fuel surcharge at both PNW

and Gulf Coast destinations.
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Commerce City BNSF VS Denver UP
Colorado Wheat Rates to Gulf Coast
2001-2014 - UP 92+ Cars/BNSF 110-120 Cars w/o Fuel

] Nebraska Wheat Rates te Gulf Coast |
|2001-2014 - UP 92+ Cars/BNSF 110-120 Cars w/o Fuel|

Wi Framane Waraks WLE | rd
|
P ETR E==Ifrerment Mebraska UP | .
mmmmi

gl

06 200 0t oM W0 2008 W07 e X 20X 01

243 ns 2ou

15



Salina Kansas BNSF VS UP
Wheat Rates to Gulf Coast
2001-2014 - UP 92+ Cars/BNSF 110-120 Cars w/o Fuel
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Please note that backup for charts showing the beginning and ending rates

on the above charts are outlined in Exhibit 3

SERVICE AND CAPACITY ISSUES DOMINATE BOTH SHORT TERM AND LONG
TERM CONCERNS

16




Service limitations/capacity problems will and do affect the pricing of rail
service, especially in areas of rail shipper captivity to single railroads.
Service limitations resulting from an allegedly constrained capacity
environment or operational efficiency needs limit service for existing or
new business. The Board in Ex Parte No. 724 is studying the current service
meltdown in the northern plains grain areas (MT, ND, SD, MN and WI) and
on the BNSF and CP system in general.

As for service limitations resulting from an allegedly constrained capacity
environment, a common carrier must treat all customers fairly in allocation
of equipment, power and rates. In Ex Parte No. 677, Common Carrier
Obligation, the STB entertained comments on today’s railroads and their
.requirements to fulfil common carrier obligations focused by the shippers
on the railroads’ shirking of the mandate to live up to their common carrier

responsibilities to captive rail shippers.

Rates and charges for service in areas of rail captivity continue to be at
elevated levels compared to other rates and charges for service in areas with

rail competition, thereby limiting access to rail transportation.

The rail car allocation system used to be based upon fairness, but as the
railroads have become dominant in the market place, they have set up car
allocation systems which reduce the supply of tariff cars and have allocated

(with Board blessing) based upon operational efficiency, volume

17



requirements or other incentives rather than upon fair and equatl allocation

of cars. Shippers of grain have seen prices of pool cars on the BNSF

escalate to over $4,000 per car and current prices running about $3,000 per

car. All of these costs will be transferred back to the farm producer in the

form of pricing.

Additionally, through U.S. Wheat Associates and other intensive marketing

efforts by the wheat growers, the U.S. has a reputation of being a reliable
supplier of quality wheat and grains. With the continuing service
disruptions being experienced by the wheat industry in filling orders of
wheat for export, the U.S. is in jeopardy of losing this long-developed
“reliable” supplier status. What goes hand-in-hand with the reliable
supplier is the ability to command a higher price in the market place.
Missed loadings, delays causing demurrage of ship loadings, wheat being
stored on the ground, untimely deliveries, etc. are all being reported. The
merchandisers and the farm producers are paying a huge price for the

service meltdowns that are occurring. It is clear that the rail delays and

service irregularities are causing economic hardship both now and into the

future for the grain industry. This economic hardship is focused on the

backs of the rail shippers/users not on the railroads.

Gerald Fauth in his Verified Statement develops a concept called Grain Rail

Performance Standards (GRPS).
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“1 recommend that the STB take an active role in carefully and
transparently monitoring railroad service for grain and grain products
shippers by establishing grain and grain products specific rail service
performance standards and matrixes by railroad, which could be called

Grain Rail Performance Standards (GRPS) (or something similar)®.”

This standard would provide a simple measure to ascertain poor, average, or

good service levels.
“The STB should also consider limiting future rate increases on grain
and grain products based on established performance standards, even if
a railroad has not yet been found revenue adequate. For example, if the
railroad’s performance levels are in the efficient service zone, certain
rate increases might be allowed (subject to captive shipper challenges),
whereas, if service levels are in the poor service zone, no rate increases

”»

would be allowed!?,

NEED FOR INCREASED ACCESS TO RAILROAD PUBLIC DOCUMENTS SUCH AS
TARIFFS

 Gerald Fauth 111, Verified Statement
19 Gerald Fauth 111, Verified Statement
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It has become clear during the hearings in Ex Parte No. 724 that the
shipping community and the regulators do not have access to the railroad
records containing data adequate to ascertain looming problems with rail

service.

It is noteworthy that based upon the current reports of the BNSF on Past

Due cars, the analysis shows that in the most captive areas of the country,

over the last 45 days, the Past Due cars, as a percentage of system-wide Past

Due cars, continues to grow. This means, that as the BNSF starts to lower

the amount of Past Due car orders, they are going down faster in the not so

captive areas than they are in the captive or single rail carrier dominated
grain areas.

For example:
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The Average Days Past Due continues to rise in captive Average Past Due Days

areas such as Montana, while the Average Days Past Due

are continuipg to grow
number
Am PastDueDgE-BNSF -MT[

- -

Wo

g § 3/ 511 4
g £ fJ201 4
— A 12081

"o
CENTRAL M CENTRAL & N WEST HORTHEA ST SOUTHERN OIETRICTS

on the BNSF system is falling. The railroad wants to stress that things are
getting better week to week. Meanwhile the BNSF system Average Train
Speeds are not getting better and are at historically low levels and

continuing to fall.

: 4 5/9/2014  6/2/2014 6/11/2014
MT Totals 29.9 30.9 32.2
BNSF System 26.9 30.0 28.2
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RESULTS OF A MONTANA WHEAT AND BARLEY COMMITTEE/MONTANA
FARMERS UNION TRANSPORTATION SURVEY CONDUCTED IN JUNE 2014
IN MONTANA — WHAT IS THE CURRENT STATE OF GRAIN
TRANSPORTATION IN THE NORTHERN STATES AND WHAT ARE THE
OUTLOOKS?

Background Analysis: Universally all reports from all over the Montana
wheat and barley production areas show a unanimity of statements of
transportation delays of their 2013 crop. All of the respondents believe
that these delays have negatively affected the price of their 2013 grains.
Several respondents suggested losses of incomes of tens of thousands of
dollars and one producer reporting that his estimated losses are over
$90,000 this year thus far. This survey did not ask for their estimated
losses this year but did request their opinion of the transportation delays
and the price they are receiving — 100% believe they have suffered

losses.

Transportation Delays Analysis: Delays were reported all from all
growing areas — Golden Triangle (winter, spring and other crops), NE
corner (spring wheat, durum and pulse crops), Central Montana (winter
wheat, spring wheat, and pulse) and South Central around

Billings/Pompey’s Pillar (winter wheat, spring wheat and pulse).
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Storage Availability Going Forward Analysis: Several respondents
reported they have adequate storage for storing 2014 crops but the
majority (84%) see problems of storing the coming 2014 crop (which
will start to hit the bins in the next 60 days in Montana). Montana farm
producers have storage capability larger than most of their counterparts
in other states, but there is a looming problem with the lack of

movement of the current crop in anticipation of the coming harvest.

Possible Disruptions in the Marketing of Grain in Northern Plains
Analysis: There is a large and almost universal concern that the
problems that Canadian grain growers are experiencing moving their
2013 crop (a record) will continue to potentially affect the access to the
Montana elevators along the Hi-Line. The further south the respondent
farm producer was located, the less concern about potential disruption
from the marketing of Canadian grain in Montana. To the extent that
Canadian grain is moved into U.S. markets, the greater the potential to

put downward pressure on price for U.S. grains.
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CARRIERS’ GOALS LEAD TO CONFLICT IN THE TRANSPORT OF FARM
PRODUCTION.

A main goal of railroad carriers is to maximize profit. Railroads in
agricultural America desire to move agricultural commodities in trainload
quantities to market (highest return to railroads). There is continued
resistance to moving stratified farm product (multiple grades, alternative
crops or non-homogeneous mixes) and products that do not lend themselves
to trainload shipments such as peas, lentils, pulse and developing varieties.
Stratification of farm production through diversification creates greater
returns to farm production but railroads provide disincentives to such
actions. Today, railroad profit goals do not necessarily coincide with long

term profitability for farm producers.

March 12, 2014: CP CEO Hunter Harrison confirmed what grain shippers
have long feared — the railroads view grain as something they can move

now or move later,

Speaking to a Wall Street audience March 12, Harrison said bulk shipments,
including grain, were “modestly” affected by the severe winter, but his

railway did well moving container traffic.

“Because that’s one commodity that we’re sensitive to,” the Globe and Mail

guoted Harrison as saying. “If you miss, you miss. It’s not like grain or it’s

not like coal, (where) if you're a little bit late you’re still going to haul it. [f




that (intermodal} trailer comes in Friday night and you’re not able to handle
it, it’s probably not going to be there Monday.”

From a railroad’s perspective, it is more efficient to move grain in large
trains of 100 cars or more from a smaller number of elevators, than to move
single cars, 26 cars, or 48-55 cars from a larger number of elevators, many
of which lack the space or equipment to load 100 cars at a time. These
smaller elevators were built in the 1980°s when the BNSF encouraged and
directed the elevators to build ‘multi-car’ loading facilities to the
specifications. BNSF then favored. Today, the BNSF uses pricing to
encourage the use of 100 car trains, particularly shuttle trains that move
back and forth between elevators and the PN'W, the Great Lakes and the
Gulf coast.

Many smaller elevators in the grain producing states have, as a result of

railroad pricing, gone out of business.

One elevator company serving North Dakota and Montana grain producers
for almost 100 vears on a rail line that has become clogged with oil tankers
from the Bakken, was told in March, 2014 by railroad personnel that

loading grain from their elevators was becoming “annoying.”
The farm producers bear the freight charges associated with transportation

of grains, but the elevator/merchandisers pay the railroads for freight

transportation. The farm producers bear the cost of transportation of their
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grain. However, the elevator, which has deducted the transportation cost
from the price paid to the farm producer, actuallty pays the railroads for the
freight charges. That fact makes agricultural transportation unique: namely,
the farm producer bears the cost of transportation, while the elevator pays
the cost of transportation. The STB has, in the past, acknowledged
understanding of this uniqueness. The STB needs to clearly state that in
agricultural filings, the farm producer has, and will continue in the future to
have, standing to file rate actions, and complaints filed by or on behalf of
producers will not be subject to dismissal because the producers pay rail

rates indirectly.

HEAVY TRAFFIC AHEAD

As outlined in Gerald Fauth III’s Verified Statement, “Railroad service is
critically important to grain and grain products shippers, many of which
face short seasonal growing and rail shipping periods.” Grain and grain
products shippers have recently experienced a combination of deterioration

of rail service and an increase in costs and rail rates.!! More specifically,

1 See, for example, http://www.jsonline.com/business/slow-
trains-delay-great-plains-grain-b99270987z1-
259664221.html and http://online.wsj.com/news/
articles/SB1000142405270230348030457957965261248262
2
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rail capacity on BNSF, the largest grain hauler, has tightened as a result of a
significant increase in Bakken crude oil shipments, primarily from North

Dakota.

In a recent report titled Heavy Traffic Still Ahead, February, 2014,
which Gerald Fauth III and I co-authored, we estimated that BNSF’s loaded
and empty Bakken oil trains could increase by over 28 trains per day, or
more than one every hour, which excludes the numerous inbound loaded
and empty trains of fracking sand utilized to complete each well and other
material.'> These Bakken oil related trains have clogged BNSF’s lines in
North Dakota, Montana, South Dakota, Minnesota, lowa, Washington and
beyond, which could be considered as the very heart our Nation’s northern

grain-growing region.

12 See Heavy Traffic Still Ahead,
http.//heavytrafficahead.org/pdf/Heavy-T raffic-Stili-
Ahead-web.pdf, page 12. | co-authored the report with
Gerald Fauth Il
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The current agricultural movements to the PN'W total around 48-49
Million Tons. The Bakken oil movements westbound to Portland have been
estimated at an additional 66 Million Tons. As Gerald Fauth’s explains in
his Verified Statement: “Yet this influx and Bakken oil-related rail traffic in
the region is only the beginning as plans and permitting are under way to
significantly increase the amount of export coal moving from the Powder
River Basin in Montana and Wyoming to proposed and existing export coal
terminals in the Pacific Northwest (PNW) (primarily to two proposed
massive coal export terminals near Longview and Bellingham
Washington).!* These planned PRB-to-PNW export coal movements could
easily exceed 100 million tons per year and add over 36 trains per day to the
already congested lines.”

If projected export coal numbers of 100+ million tons are added on
top of the current congestion being experienced by the grain and lumber
industries, the service disruptions to the PNW may be long lived.

BNSF has known about these potential service and rail congestions

problems for several years and has already spent hundreds of millions in

3 Ibid



investing in related rail maintenance and infrastructure projects in primarily
North Dakota, Montana, Washington, lllinois and Minnesota. Indeed, the
Federal government has contributed to the cause by spending over $600
million on related infrastructure projects in Washington. ' BNSF has also
increased its hiring of workers to help with the vast increases in anticipated
rail traffic. '* Certainly, these tremendous expenditures will help BNSF
increase its rail capacity in the region and, hopefully, will help improve rail
service. However, most of these improvements are geared toward moving
Bakken oil and export coal to the PNW rather than improving rail service
for existing grain and grain products shippers. Notwithstanding this fact,
these improvements will take years to complete and during those years the
related maintenance and construction projects will also cause service

disruptions and delays.

14 See, for example, http:/iwww.bnsf.com/media/news-
releases/2014/may/2014-05-01a.html

5 See, for example, http://iwww.star-

telegram.com/2014/03/18/5659053/bnsf-ceo-says-
railroad-will-hire.html
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BNSF has also undertaken major rehabilitation of the railroad line between
Billings and Great Falls (a dark line at this time) in anticipation of heavy
coal traffic ahead. Rebuilding virtually all of the bridge abutments, the
laying of miles of continuous welded track, and the installation of miles and
miles of concrete ties on a ‘dark line’ (no CTC controls) suggests there are
big changes coming in the use of the line between Billings and Great Falls,
Montana. Those changes focus on one of the major routes for future coal
movements up and onto the Hi-Line (a line that connects Chicago to

Seattle/Portland — former Great Northern line).

RAIL CARRIERS NOW BELIEVE IT IS THEIR RIGHT TO SET THE MARKET PRICE OF
THE COMMODITY THEY ARE TRANSPORTING. THIS HAS LED TO RAIL
CARRIERS DEMARKETING CERTAIN SHIPPERS WHILE PROMOTING OTHERS
AND LIMITING THEIR ACCESS TO THEIR MARKETS.

Much of this demarketing occurred long before the alleged capacity
constraints that railroads suggest are going on today. The key this Board
needs to focus on is that the common carrier obligation does not give the
rail carriers the unrestricted right to set prices for the commodities they are
hauling. While they may have the economic power granted to them by the
statute and ICC and Board precedent, they remain common carriers. Indeed,

the common carrier obligation should limit the railroads from demarketing
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any shipper on their system and the Board needs to set the bar so that it is
more difficult for the railroads to pick winners and losers in the market

place.

A Senate Commerce Committee hearing in April, 2002 a VP of Grain for a
major Class I railroad in the West made the following staterent:

*  “What we do as a rail transportation provider is look at the
difference between the value of the grain at the origin and value of
the grain at the destination, and try and determine the level of
charges for transportation with margin for the elevators to operate
and make money.”

* “The fact that winter wheat off Texas Gulf at the destination has a
lower value than hard Spring wheat off the PNW...it is clear Spring
wheat has a higher value. Therefore, it can stand a higher

transportation cost and still move in the marketplace.”

The STB needs to be mindful that the railroad here is making the price in
the marketplace and the farm producers, coal producers, chemical
producers, etc. are the ones paying for the transportation cost that is now
dictated by captivity and not by market demands. Only a company with

absolute power and little or no effective competition can price in this way.



SUMMARY:

We commend and thank the Board for taking on this most important issue.

It is long overdue.

As the railroads have continued to have more control over the market
through a federally granted franchise, they are entering into transportation
contracts and selling car supplies in auctions, while requiring shippers to
consolidate into ever larger units — all actions that benefit the railroad
industry. Operational and railroad economics are now clouding the
response to reasonable requests for commitments for common carrier
service and there is a lack of ability to access the STB regulatory system. In
this filing we have given the Board some ideas to address the inequities that
exist in the regulatory system. Additionally, the USDA and National Grain
and Feed Association are providing thoughtful and intriguing ideas that are

worthy of consideration.

As we have noted before, when any carrier of goods takes on the
transportation function, they are not private companies just like any other
companies. They knowingly take on the responsibility of fulfilling their
common carrier obligations in the marketplace. They are greatly affected

with the public interest.

Car allocation programs, limiting capacity, operational desires to serve

larger and larger facilities, pricing of the commodity in the market place all
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conspire to violate the premise of responding to reasonable requests for

common carrier service.

Transportation policy has grown like Topsy Turvy and has had little overall
goal or orientation other than helping railroads achieve revenue adequacy.
To a marked degree, our national policy has been patched up to address real
or emerging emergencies as they arose. Our policy in this country has been
backward looking rather than forward looking. As we look at this
proceeding, this Board is taking a forward look at access to regulatory
oversight for agricultural production and this holds great hope that the
future may lead to forward-looking, well-thought-out changes that will
promote a more economical, efficient, fair and productive rail transportation

system for the national economy.
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VERIFICATION:

I hereby certify that the foregoing is true and correct on penalty of

perjury.

S/ L 5 :' E'Z :' Date: June 26, 2014

_—y

By Terry Whiteside, Registered Practitioner
Whiteside & Associates

3203 Third Avenue North, Suite 301
Billings, Montana 59101

Phone: (406) 245-5132

Email: twhitesd@wtp.net
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Exhibit TCW - 1:

Grain Survey by Montana
Farmers Union/Montana Wheat
and Barley Committee — June,
2014

BACKGROUND

This survey taken in early June 2014 suggests that Montana farm
producers
e continue to carry 2013 crop in their bins,
o the carryover is larger than normal
¢ have had difficulty with moving and marketing their current 2013
crop
¢ 100% believe that transportation delays have negatively affected
the price they received for their grain
Analysis: universally all reports from all over the Montana wheat and
barley production areas show a unanimity of statements of
transportation delays of their 2013. All of the respondents believe that
these delays have negatively affected the price of their 2013 grains.
Several respondents suggested losses of incomes of tens of thousands of
dollars and one producer reporting that his estimated losses is over
$90,000 this year thus far. This survey did not ask for their estimated
losses this year but did request their opinion of the transportation delays
and the price they are receiving — 100% believe they have suffered
losses.



Exhibit TCW — 1:

TRANSPORTATION DELAYS

have universally had to deal with ‘plugged’ elevators multiple
times, in most cases well into the winter months {well after 2013
harvest push}

virtually all of the farm producers believe ‘lack of rail cars’ were the
reason their elevators experienced multiple ‘pluggings’

farm producers believe that smaller elevators have experienced
more transportation delays than their larger elevators system.

Feel that harvest transportation delays ran between >30 days and
<90 days

In general, the farm producers ‘held off delivery until elevator until
elevator could accept grain’ as opposed to transport to alternative
elevator

Analysis: Delays were reported all from all growing areas — Golden
triangle (winter, spring and other crops), NE corner (spring wheat,
durum and pulse crops), Central Montana (winter wheat, spring wheat,
and pulse) and south central around Billings/Pompey’s pillar (winter
wheat, spring wheat and pulse).

STORAGE AVAILABILITY GOING FORWARD

When questioned about storage availability for the 2014 crops (yet to be
harvested)

40% believe they do not have room for their entire 2014 crop
without moving more of their 2013 off the farm

90% believe they have more of their previous year’s crop in their
on-farm storage than normal

84% have concerns about storing and moving their 2014 in a timely
manner due to the lack of movement of 2013 crop

Analysis: Several respondents reported they have adequate storage for
storing 2014 crops but the majority (84%) see problems of storing the
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Exhibit TCW - 1:

coming 2014 crop (which will start to hit the bins in the next 60 days in
Montana). Montana farm producers have storage capability larger than
most of their counterparts in other states, but there is a looming problem
with the lack of movement of the current crop in anticipation of the
looming harvest.

POSSIBLE DISRUPTIONS OF MARKETING GRAINS

e 90% believe that if Canadian grain {(wheat and barley) starts to
move into the elevators along the hi-line, would cause further
delays in marketing their 2013 and 2014 crops

* 84% have concerns that Canadian grain may start to compete with
their grain marketing at locations where they market their grain.
Note: of those that have concerns about Canadian grain — 100%
were ‘very concerned’ compared to ‘not very concerned’

Analysis: There is a large and almost universal concern that the

problems that Canadian grain growers are experiencing moving their

2013 crop {a record) will continue to potentially affect the access to the

Montana elevators along the hi-line. The further south the respondent

farm producer was located (from the Canadian border), the less concern

about potential disruption from the marketing of Canadian grain in

Montana.
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Exhibit TCW — 2:

Montana Grain
Transportation Survey —
12 Findings — 2012-2013

. Grain is being hauled further and further over the state and
county highway systems.

2. The majority of farm producers have experienced increasing
hauling distances over the past 10 and 20 years.

3. Those farm producers experiencing increased haulage are
hauling over 3 times as far as those farm producers who have
not experienced any increased hauling distances.

4. The non-wheat crops are experiencing significantly greater
hauling distances that wheat crops further burdening
alternative and rotational crop practices.

5. Some counties show average hauling distances upwards of
80+ mites.

6. The vast majority of farm producers have the capabilities of
storing most if not all of their grain production in Northern
states — Southern states goes on the ground.

7. Even with the diversity of yields, most prairie farm producers
experienced elevator pluggings multiple times during harvest
- due to lack of rail cars (NOTE — Currently Northern Plains —
continuing plugging for months).



Exhibit TCW — 2:

8. With the multiple elevator pluggings, most farm producers
held onto to their crops and waited for the rail car shortages to
abate rather than take their grain to more distant elevators -
(NOTE can only do that so long).

9. Farm producers generally thought delays and elevator
pluggings were ‘about average’ and par for the course.

10. Farm producers are finding unloading delays at ever more
distant elevators each year.

11. As the elevator system is being forced to larger, more rail
efficient shuttles coupled with the loss of thousands of miles of
rail branchlines in the state, the costs of transportation for
gathering grain seermn to be shifting from the railroads to the
farm producers and to the Stale and local highway system.

12. The service levels do not seem to be improving with the
transition to larger grain handling facilities.
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BEFORE THE

SURFACE TRANSPORTATION BOARD

DOCKET NO. EP 665 (SUB-NO. 1)

RAIL TRANSPORTATION OF GRAIN, RATE REGULATION REVIEW

OPENING VERIFIED STATEMENT
OF
GERALD W, FAUTH III

My name is Gerald W. Fauth III. T am President of G. W. Fauth & Associates, Inc., an
economic consulting firm with offices at 116 South Royal Street, Alexandria, Virginia 22314.
A statement describing my background, experience and qualifications is attached hereto as
Appendix GWF-1.

As indicated therein, I have been working on railroad rate reasonableness issues and
regulatory proceedings for over 35 years. I submitted expert testimony in many of the first coal
and non-coal railroad rate reasonableness rulemakings and formal complaint proceeding before
the Interstate Commerce Commission {(ICC) and Surface Transportation Board (STB or Board).
1 also worked on these issues and proceedings while serving for over 3 years as a staff advisor
for a STB Board member. I am also very familiar with the railroad transportation characteristics
and markets associated with the movement of grain and grain products. I have performed
numerous studies concerning railroad grain movements and rate levels. I worked on these issues
at the Board and served as the Designated Federal Official (DFO) to the National Grain Car
Council {NGCC), which was founded by the ICC in 1994 and made up of railroad, grain industry

and grain car representatives.
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I have been asked by the National Com Growers Association (NCGA), Alliance for Rail
Competition (ARC), Colorado Wheat Administrative Committee, Idaho Barley Commission,
Idaho Grain Producers Association, Idaho Wheat Commission, Minnesota Corn Growers
Association, Minnesota Farmers Union, Montana Farmers Union, Montana Wheat & Barley
Committee, Nebraska Wheat Board, North Dakota Com Growers Association, North Dakota
Farmers Union, Oklahoma Wheat Commission, Oregon Wheat Commission, South Dakota Com
Growers Association, South Dakota Farmers Union, South Dakota Wheat Commission, Texas
Wheat Producer Board, Washington Grain Commission, Wisconsin Farmers Union, Wyoming
Wheat Marketing Commission and U.S. Dry Pea & Lentil Council to submit these comments.

This proceeding concerns “what regulatory changes could be implemented to ensure that
the Board’s rate case procedures are fully accessible to grain shippers and provide effective relief
from excessive freight rail rates, as appropriate.”l The Board instituted this proceeding to seek
“input from interested parties on grain shippers’ ability to effectively seek relief for unreasonable
rates, including proposals for modifying existing procedures, or new altemative rate relief
methodologies, should they be necessary.”

The Board did not specifically identify the STCC codes that would be included under the
term “grain.” Under the published STCC codes, grains are included under the STCC 01-13,

which includes:

STB Docket No. 665 (Sub-No.1), Rail Transportation of Grain, Rate Regulation
Review, served December 12, 2013, page 2.
r Ibid.
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STCC 01-13 Commodities

¢ Barley (STCC 01-131);

e Com (STCC 01-132),

¢ OQats (STCC 01-133)

* Rye (STCC 01-135);

¢ Sorghum Grains (STCC 01-136);
¢  Wheat (STCC 01-137); and

¢ Grains, NEC (STCC 01-139)

In addition to these STCC (1-13 commodities, most studies of grain and most railroad
grain transportation documents include soybeans (STCC 01-144) and other farm products, such
as flaxseed (STCC 01-142), under the *“grain” category. Although the Board did not define the
term grain, the STB subsequently granted parties access to certain grain and grain products
records included in the Confidential Waybill Sample.

The STB approved a list of grain and grain products based on the STCC codes included
in the Rail Arbitration Rules, which were adopted by an agreement between the Association of
American Railroads (AAR) and the National Grain and Feed Association (NGFA).®> This list
includes many commodities which would be considered grain products, such as wheat flour
(STCC 20-411), corn syrup {(STCC 20-461), soybean meal (STCC 20-923) and ethanol (STCC
28-184). The Board should not limit this proceeding to the STCC 01-13 commodities such as
corn, wheat and barley. Railroad rates on grain products are also important to farmers and grain

shippers.

3 A list of the commodities and STCC codes included in this AAR/NGFA
agreement is attached hereto as Appendix GWF-2.

-3-
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Inability of Most Grain and Grain Products
Shippers To Seek STB Railroad Rate Relief

The principal grain commodities potentially subject to STB jurisdiction in terms of
volume are: com (21.57 million tons); wheat (20.80 million tons); soybeans (11.50 million tons)
and alcohols (ethanol) (14.62 million tons). Although these annual volumes are significant, they
represent only a small percentage of the total railroad transportation market for grains and grain
products.® The following table (Table 1) compares the STB jurisdictional traffic (R/VCs30) with

the total rail traffic for the top four (4) grains and grain products:*

Table 1

2012 Top 4 Grain and Grain Products
Movements with R/'VC>180

commotty | srce | RyC0 | T | pee
Com 01-132 21,569,446 68,989,586 31%
Wheat 01-137 20,802,615 40,349,257 52%
Soybeans 01-144 11,503,430 27,811,657 41%
Barley 01-131 1,240,272 2,979,672 42%
Top 4 Grains 55,115,763 140,130,172 39%
Alcohols (Ethanol) 28-184 14,622,354 37,434,855 39%
Soybean Meal 20-923 3,847,445 20,691,466 19%
Com Syrup 20-461 3,328,565 13,637,626 24%
By-Products of Liguor Dist.  20-859 2,724,713 7.737.560 35%
Top 4 Grain Products 24,523,077 79,501,507 31%

4 Based on STB’s 2012 Expanded Stratification Report (ESR). The STB’s 2012
ESR includes redactions of some information. For example, the R/VC>180 data
for railroad rye (STCC 01-135) movements has been redacted. Therefore, Tables
1 and 2 may understate the amount of grain and grain products potentially subject

to STB jurisdiction.

5 Based on the STB’s 2012 ESR and 2012 Public Waybill Sample.
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Grain shippers’ ability to “effectively seek STB relief for unreasonable rates” is severely
hampered by the fact that most grain (61% of the top 4 grains — corn, wheat, soybeans and
barley) and grain products (69% of the top 4 grain products — ethanol, soybean meal, com syrup,
and liquor by-products) cannot get in the STB’s door, i.e., most grain and grain products
movements have revenue-to-variable cost (R/VC) ratios falling below 180%.

This fact has much more to do with the STB’s Uniform Railroad Costing System (URCS)
costing methodologies and procedures than the reasonableness of railroad freight rates. The STB
is currently considering certain changes to URCS in STB Docket No. EP 431 (Sub-No. 4),

Review of the General Purpose Costing System. These URCS-related factors, such as the

application of the STB’s so-called “make-whole adjustments,” were described in my testimony
therein. If and/or when these URCS changes are adopted by the Board, the amount of
jurisdictional grain and grain products traffic will undoubtedly change. In which direction, will
depend on the changes and the characteristics of the traffic,

Many grain and grain products shippers were also hurt by the STB’s adoption of an
“unadjusted URCS jurisdictional costing” approach in 2007 under which movement-specific
cost adjustments were no longer allowed.® Many grain and grain products move in efficient
shuttle trains and larger-than-average trainloads. Many represent some of the most-efficient and
least-costly movements for the railroads. However, these economies cannot be reflected by

making adjustments to the URCS system-average costs, which are no longer allowed.

¢ See STB EP No. 646 (Sub-No. 1), Simplified Standards For Rail Rate Cases,
served September 5, 2007.
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Despite the fact that most grain and grain products shippers are disadvantaged by the
STB’s URCS make-whole adjustments and the unadjusted URCS jurisdictional costing approach
{which drives many R/VC ratios below 180% and beyond STB jurisdiction), there are many
railroad grain movements with very high R/VC ratios, which could possibly benefit from new
simplified and expedited railroad rate reasonableness procedures.

In order to demonstrate this point, in Appendices GWF-3 and GWF-4, I have listed all
railroad corn and wheat movements included in the 2012 Confidential Waybill Sample with
R/VC ratios equal to or greater than 300%. I have sorted these R/-VC>300% records by origin
and destination states in order to give Board an idea of the problem areas. These R/VC>300%

records are summarized in the following table:

Table 2

Summary of 2012 Corn and Wheat
Railroad Movements With R/'VC>300%

Item Corn Wheat
2012 Carloads
2012 Tons
2012 Revenue
2012 Average R/VC
As can be seen, over carloads and nearly million tons of corn and wheat moved at high
R/VC ratios.

il
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In addition to these URCS costing issues, which shut the STB’s door for many grain and
grain products shippers, grain producers and farmers (who are also economically impacted by
high rail rates) may not be considered as the “shipper” and thus may not know whether they
access to the STB’s rate procedures. This problem was recently described by the U.S.
Department of Agriculture (USDA):’

Transportation costs have a direct impact on agricultural producers’ profits.

Agricultural producers in remote areas have few transportation alternatives, and

the price they receive for their products is net of transportation and other
marketing and handling costs. . ..

Agricultural shippers believe the formal procedures for challenging unreasonable
rail freight rates available through the Surface Transportation Board (STB) are too
lengthy and expensive, with the risk not being worth the reward, effectively
preventing them from accessing meaningful rate relief. Also, although affected by
rail rates, agricultural producers do not have access to STB rate-challenge
procedures because they typically do not ship their products to the ultimate

consumer, but rather sell them to agribusinesses that arrange for transportation to
the final customer.

Need For Grain Cost Adjustment Factors (GCAF)

In order to account for the problems and issues associated with the URCS costing
procedures and the Board’s unadjusted URCS approach, I propose that the Board develop and
adopt Grain Cost Adjustment Factors (GCAF), which would be applied to the STB’s URCS
Phase III Costing program for railroad movements of grain and grain products and which would
more accurately reflect the fact that these movements generally have lower than system average
switching, crew, locomotive, car and other costs. If properly developed and applied, such GCAF
adjustments would increase the amount of grain and grain products traffic which would be

potentially subject to STB rate jurisdiction.

7 http://www.ams.usda.gov/AMSv1.0/getfile?dDocName=STELPRDC5106990
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There are several factors which result in the significant understatement of the profitability
associated with most railroad shipments of grain and grain products and result in low percentages
of grain and grain products shippers who are subject to STB jurisdiction and its railroad rate
reasonableness guidelines and rules. Some of these factors, such as the application of the STB’s
so-called “make-whole” adjustments, were described in my testimony in STB Docket No. EP
431 (Sub-No. 4). Hopefully, the STB will adopt changes to URCS which will more accurately
reflect the numerous economies associated with the railroad transportation of grain and grain
products. Only time will tell.

In the meantime, many grain and grain products shippers cannot seek rate relief from the
Board, which effectively renders any possible changes to the Board’s rate reasonableness
guidelines in order to provide grain shippers with “effective relief from excessive freight rail
rates” meaningless and inconsequential for such shippers. There are several distinct and unique
transportation characteristics and factors associated with railroad movements of grain and grain
products which would justify the development and adoption of GCAF adjustments for use in the
application of the URCS Phase III costing methodology.

A substantial amount of grain and grain products move in efficient shuttle trains or large
trainloads, which generally have lower than system average switching, car, crew, locomotive and
other costs. The following table (Table 2) shows the 2012 rail tonnages for corn, wheat,

soybeans and ethanol based on the shipment size:®

3 Based on the 2012 Public Waybill Sample.
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Table 3

2012 Corn, Wheat, Soybean and Ethanol Tons By Shipment Size

Corn Wheat Soybeans Ethanol

Item Tons Tons o Tons Y Tons o

(000} (000) (] {000) ® (000) °
TOFC/COFC (1 Car) 269 0.39% 32 0.08% 386 1.39% 92 0.25%
Single (1) Car 2,804 407% | 2,691 6.67% 607 2.18% | 12,268 32.77%
2 to 5 Cars 3,084 447% | 3,083 7.64% 686 247% | 2,595 6.93%
Total Single Car 5,888 8.53% | 5,774 14.31% 1,294 4.65% | 14,363 39.70%
6 to 24 Cars 5,946 8.62% | 8,728 21.63% 2,130 7.66% | 3,260 2.71%
251049 Cars 8574 12.43% | 8439 20.92% | 2.692 9.68% | 2.748 7.34%
Total Multiple Car 14,520 21.05% | 17,167 42.55% | 4,822 17.34% | 6,008 16.05%
50 to 74 Cars 8,769 12.71% | 1,082 268% | 4,769 17.15% | 1,202 3.21%
75 to 99 Cars 13,324  1931% | 1,447 3.59% 3,132 11.26% | 14,869  39.72%
100 Plus Cars 26,219 38.00% | 14,848 36.80% | 13409 48.21% 401 1.07%
Total Trainload 48,312  70.03% | 17,377 43.07% | 21,310 76.62% | 16,472 44.00%
Total - All Shipments 68,990 100.00% | 40,349 100.00% | 27,812 100.00% | 37,435 100.00%

As can be seen, over 70% of corn, 43% of wheat, 77% of soybeans and 44% of ethanol

tons moved in shipments of 50 or more cars, which are currently considered as trainloads by the

STB.” Moreover, most multiple-car grain shipments move in larger-than-average trainloads to

the same destinations or destination areas, such as the Pacific Northwest (PNW) export grain

terminals.

®  In Ex Parte No. 431 (Sub-No. 4), Review of the General Purpose Costing System,
served February 4, 2013, the STB proposed to change the definition of a trainload
from 50 to 80 cars per shipment

-9-
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BNSEF, the largest grain hauler, has taken some unpopular actions to promote the use of
efficient trainload shipments.!® Over the past decade, BNSF has been increasing the tariff rate
spreads between trainload shipments and less-than-trainload shipments (raising less-than-
trainload rates higher than trainload rates in rate adjustments — thereby increasing the spread) in
an attempt to provide economic disincentive to ship in less-than-trainload quantities.

As previously indicated, in 2007, the STB adopted an unadjusted URCS jurisdictional
costing approach under which movement-specific cost adjustments were no longer allowed."!
Therefore, movement specific cost adjustments, which more accurately reflect the railroad’s
variable costs, are not allowed. Since URCS reflects a railroad’s system average cost,
movement-specific cost adjustinents can work both ways — actual variable costs can be higher or
lower than system average costs. In STB EP 646 (Sub-No.1), the railroads argued for upward
cost adjustments for hazmat shipments. The Board rejected this argument stating:

“URCS costs are averages of costs for a carrier’s entire traffic group.

Accordingly, any higher costs associated with hazmat movements increase the

average cost for the entire system. This means that to the extent the system-

average costs understate the costs of hazmat movements, they overstate the costs
for non-hazmat movements.”"

% For example, BNSF recently instituted a “marriage rule” requiring all 48-55 car

shippers of wheat to contact their competitors and identify another 48-55 car
shipment going to the same location at the same to ‘marry’ up with their
shipments. (see Testimony of Terry Whiteside in STB Docket EP 724, dated April
24, 2014), criticizing BNSF’s program.

See STB EP No. 646 (Sub-No. 1), Simplified Standards For Rail Rate Cases,
served September 5, 2007.

12 STB EP No. 646 (Sub-No. 1), page 58.

11
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This is especially the case for most non-hazmat grain and grain products railroad
shipments.!* URCS may understate the cost of certain hazmat shipments, which may require
special planning and handling and extra insurance costs, but URCS overstates the cost of most
grain and grain products shipments.' The STB disallowed movement-specific adjustments
which could account for these cost overstatements. For example, in lieu of using URCS railroad
car ownership cost, it would be relatively easy to develop the actual rail car ownership cost based
the car age and value and a study of the car cycle time. The Board did, however, state that it
would separately consider appropriate URCS adjustments:

The same reasoning applies with equal force here and, therefore, we will not

allow these adjustments to URCS. As we noted in Major Issues, if a party

believes that URCS could be improved, or better tailored to particular

movements, it may request a separate rulemaking in which it offers its specific

proposal, so that the proposal will be subjected to public comment and, if adopted,
uniform application.'

The STB could develop GCAF adjustments which would be “better tailored” to grain
and grain products movements. Specifically, the STB should consider developing GCAF
adjustments based on 5-digit STCC codes and by railroad to account for lower than average
switching costs, lower than average car costs, and higher than average train sizes associate with

most grain and grain products movements.

13

. Ethanol and some other grain products are considered hazardous materials.
1

Because of the high volumes and the use of unit trains, the variable cost for ethanol
movements may be lower than most other hazardous materials moved by rail.
15 STB EP No. 646, Sub-No. 1, page 59
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The development of such adjustments may require additional information from the
railroads. In 2009, the STB initiated a proceeding (STB Ex Parte No. 681, Class I Railroad
Accounting and Financial Reporting — Transportation of Hazardous Materials) which sought
comment on whether and how the Board should update its accounting and financial reporting for
Class I rail carriers and refine URCS “to better capture the operating cost of transporting
hazardous materials.” A similar STB proceeding should be initiated to “better capture” the lower
operating cost of transporting grain and grain products.

There is a significant amount of publicly available data which could be used to develop
such GCAF adjustments. For example, the Association of American Railroads (AAR) maintains
railroad performance data such as cars on line, train speed and terminal dwell time. Relevant
data already reported by the railroads to the STB, such as the Quarterly Commeodity Statistics
(QCS), could also be used to develop GCAF adjustments. The Confidential Waybill Sample
data could also be used to develop such adjustments.

The STB also already has an available resource which could be used to help develop such
GCAF adjustments — the National Grain Car Council (NGCA). The following is the STB’s

description of the NGCC:

The National Grain Car Council was founded by the former Interstate Commerce
Commission (ICC) in 1994, and is made up of a balanced representation of
executives knowledgeable in the transportation of grain, including members from
the Class I railroads (the Nation's largest) representing marketing and
management; representatives from the Class II and Class 111 railroads; members
representing grain shippers and receivers; and members representing private rail
car owners and rail car manufacturers. The purpose of the Council is to convene
meetings at least once a year that allow the members to discuss openly the issues
affecting the grain transportation industry. '®

16 http://www.stb.dot.gov/stb/rail/graincar_council.html

-12-
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Altematively, the STB could create and charge a new industry council to help create and
develop the GCAF adjustments. For example, STB could create an industry council similar to
the Conrail Transaction Council (CTC), which was which was established as a shipper/railroad
forum to address service problems during the implementation of the Conrail transaction between
CSX and NS."”

The development and adoption of such GCAF adjustments would not require the STB to
reverse its position concerning no movement specific adjustments. The GCAF adjustments
would be applied to movements by commodity and by railroad and would not be movement-
specific. Failing to adopt such GCAF adjustments to better capture the operating cost of
transporting grain and grain products amounts to defacto deregulation of many grain and grain

products movements.

Difficult STB Market Dominance Standards

The small number of grain and grain products shippers who can potentially bring STB
rate cases (i.e., R/VC>180 traffic) are faced with another hurdle — the STB’s recently adopted
Limit Price approach under which R/VC ratios must exceed the STB’s published “RSAM”
percentages, which range from 216% to 362%, in order for the Board to find market
dominance.”™ The following table summarizes Class 1 corn and wheat tons which could

potentially pass the STB’s new Limit Price/RSAM market dominance test:

71 appointed by the STB to the CTC, which consisted of representatives of CSX,
NS and shipper organizations and provided a forum for timely and efficient
communication of information and problems concerning the transaction. I was
one of the original members of the CTC.

See STB Docket No. NOR 42121, Total Petrochemicals & Refining USA. Inc. v.
CSX Transportation, Inc., served May 31, 2013 and updated August 19, 2013.

18
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Table 4

Jurisdictional Corn and Wheat Movements'’

Railroad 4-Year Total R/VC>180 R/'VC>RSAM
RSAM Tons Tons | % Tons | %
Corn

BNSF 217%

CN U.S. 318%

CP U.S. 362%

CSXT 280%

KCS 306%

NS 283%

UP 222%

Total

Wheat

BNSF 217%

CN U.S. 318%

CP U.S. 362%

CSXT 280%

KCS 306%

NS 283%

up 222%

Total

The relatively low percentages of grain and grain products tonnages potentially subject to
STB jurisdiction and its railroad rate reasonableness guidelines and rules (less than 1% in several
cases) are not indicative of the railroads’ lack of market power or the reasonableness of railroad
freight rates on grain and grain products. This situation has much more to do with STB’s

unadjusted URCS costing approach and other factors, which should be considered and addressed

by the Board.

' This table excludes interline shipments and shipments involving non-Class I

railroads. Therefore, the total corn and wheat figures do not match up with the

figures shown in Table 1.

-14-
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There are far more captive grain and grain products shippers than these low percentages
would suggest who have no reasonable transportation alternatives to a single dominant Class I
railroad and no effective rail competition. Such shippers are without recourse if their rates are
raised, due to the ineffectiveness of regulatory remedies and the absence of effective
competition.

Many grain and grain products movements with high R/VC ratios which could easily
clear the STB’s new Limit Price market dominance hurdle could have problems proving market
dominance. Many large volume railroad grain movements involve relatively short distances to
processing facilities and river terminals and many large grain destinations have two or more
railroads serving the facilities. In a STB rate complaint case for such movements, the defendant
railroad(s), which have extensive resources and a long history of denying their market
dominance, might use these facts to argue that there is a lack of market dominance, which would
be difficult, costly and time-consuming for a complainant to refute.

For example, one the largest railroad corn destinations in the U.S. is y
which is served by two Class I carriers and shortline (

). The 2012 Confidential Waybill

Sample indicates that carloads carrying tons moved to , with an
average haul less than 200 miles ( miles). average R/VC for corn moving to
is (much higher than RSAM of ) and the average haul is miles.

In STB Docket No. NOR 42121 (in which the STB adopted the Limit Price approach), the
complainant argued that truck competition for the issue chemical movements was effective for

distances of less than 250 miles.?®

20 STB Docket No. NOR 42121, page 38.
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In a hypothetical STB rate complaint involving high corn rates and large volumes to
, despite the high R/VC ratios, the large volumes (which makes trucking less viable
and less effective competition) and the fact that the origins are only served by would
likely attempt to use this 250-mile standard as a precedent, along with the fact that
is also served by and , to argue that there is a lack of market dominance.

The STB could consider relaxing its market dominance standards for grain and grain
products. For example, the STB could decide not to apply the Limit Price / RSAM approach to
future rate complaints involving grain and grain products. The STB could also make it clear that
the 250- mile standard used in STB Docket No. NOR 42121 to determine effective truck
competition for chemical shipments would not be applicable to most rail movements of grain and

grain products.

Difficulty in Obtaining STB Rate Relief

The average R/VC ratios for grain and grain products rail traffic which can potentially get
in STB’s door (i.e., have R/VC ratios which exceed both the STB’s jurisdictional and limit price
thresholds) are very high as reflected in the following table (Table 4), which summarizes an
analysis of single-line jurisdictional corn and wheat records which originated and terminated on
the same Class I carrier and moved in covered-hoppers (since intermodal traffic is exempt from

STB jurisdiction) included in the STB’s 2012 Confidential Waybill Sample:
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Table 5

Summary of 2012 Class I Single-Line Corn and Wheat
STB Jurisdictional Movements with R/VC>RSAM !

Railroad Tons RVC
CORN

BNSF
CNUS.
CPU.S.
CSXT
KCS
NS

UP
Total

WHEAT

BNSF
CNU.S,
CPUS.
CSXT
KCS
NS

up
Total

Assuming a grain or grain products shipper can clear the STB’s jurisdictional and market
dominance hurdles, they, like any other captive rail shipper, would have the choice of the STB’s
three rate reasonableness tests: Full Stand Alone Cost (Full-SAC); Simplified-SAC; or Three-
Benchmark approach.

The STB’s Full-SAC and Simplified-SAC tests are not viable options for most grain and
grain products shippers, and the same is true for most non-coal shippers. For example, in STB

42125, E.I. DuPont De Nemours And Company v. Norfolk Southemn Railway Company, served

21 This table excludes interline shipments and shipments involving non-Class I

railroads.
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March 14, 2014, the complainant used the STB’s Full-SAC test and the STB recently determined
that issue chemical rates were not unreasonably high. In fact, there has only been one instance in
which a non-coal shipper has been able to use Full-SAC to successfully challenge its freight rates

(see STB Docket No. NOR 42022, FMC Wyoming Corporation and FMC Corporation v. Union

Pacific Railroad Company, served May 12, 2000). Although many grain and grain products
shippers have high rates, they simply do not have the volumes and track densities necessary to

make use of these expensive and time-consuming SAC tests.

Problems With the Three Benchmark Test

Grain and grain products shippers also face many problems with the application of the
STB’s Three-Benchmark test. The STB’s Three-Benchmark test is simpler and cheaper to
pursue than the Full-SAC and Simplified-SAC tests, but it is still complex, burdensome and
difficult for most grain and grain products shippers to successfully utilize. The main source of
complexity and cost is the third, RVCcomp benchmark, under which the complainant must show
that the challenged rates are not just in excess of the RSAM and R/VC.. 5 levels, but are also
substantially higher than rates being charged to similar shippers.

The RVCcome test was intended be based on “traffic with demand characteristics
comparable to those of the issue traffic.”** The RVCcomp component of the Three Benchmark
test is limited to the same or similar jurisdictional (i.e., RVC;g) traffic on the same railroad.
These restrictions and problems with the Waybill Sample make it very difficult for most grain
and grain products shippers to obtain meaningful rate relief under the STB’s Three Benchmark

test.

2 STB Ex Parte 347 (Sub-No. 2), Rate Guidelines — Non-Coal Proceedings, 1
S.T.B. 1011 (1996).
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The obvious deficiency in this aspect of Three-Benchmark is that if most or all nearby
shippers are charged rates producing similar R/VC ratios under a state-wide or regional rate
structure, the RVCcomp component will make the Three-Benchmark test difficult or impossible
to satisfy. A rate reasonableness methodology that can so easily be neutralized by a large market-
dominant railroad will often be ineffective, and even if a shipper were to win such a case, the
defendant railroad might find it easy and profitable to adjust rates to make sure that no other
shipper could follow suit.

For example, under the RVCcomp benchmark, a reasonable rate for a BNSF wheat
movement moving 1,000 miles would likely be primarily based on other RVC>180% BNSF
wheat movements moving approximately the same distance. As indicated by the testimony of
Terry Whiteside, BNSF’s wheat rates produce uniform R/VC ratios within geographic regions.
BNSF also plays close attention to the URCS cost and the resulting R/VC ratios. Therefore, the
comparison of the R/VC ratio of a single wheat movement is likely to be similar to other
comparable BNSF wheat movements.

Another problem impacting many grain and grain products shippers is that the Three-
Benchmark test does not apply to local Class II and Class III movements:>

We will not, however, apply the Three-Benchmark approach to a purely local
movement of a Class Il or Class III carrier. Two of the three benchmarks needed
for that approach would not be available without analyzing the traffic tapes of the
shortline (to calculate the R/VC:, 5 benchmark) and performing a revenue
adequacy inquiry (to derive RSAM benchmark). We see no way to modify the
Three-Benchmark method to render it suitable for purely local shortline
movements without increasing the cost to near that of a Simplified-SAC
presentation. For a purely local movement of a Class II or Class III carrier, the
complainant may use the Simplified-SAC approach.

3 See STB Docket No. EP 646 (Sub-No. 1), Simplified Standards for Rail Rate Cases,
served September 5, 2007, page 102.
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The 2012 Confidential Waybill Sample indicates that over tons of corn and
wheat ( tons of corn and tons of wheat) originated and terminated on the same
non-Class I carrier. In addition to this direct non-Class I traffic, non-Class I railroads are
involved in many interline movements with Class I carriers.

There are also inherent problems with the Confidential Waybill Sample data which
significantly impact grain and grain products more than other bulk commodities. As I indicated
in my testimony in STB Docket EP No. 431 (Sub-No. 4), Review of the General Purpose

Costing System, the Waybill Sample indicates that a significant amount of grain traffic moved in

single-car (1 car) shipments. The following table (Table 5) shows the amount (tons) of comn,

wheat, soybeans and ethanol moving in single cars:>*

Table 6

Summary 2012 Tons of Corn, Wheat, Soybean and Ethanol
Moving As Single (1) Car Shipments

Corn Wheat Soybeans Ethanol
Item Tons [y Tons o, Tons o Tons ”,
(000) ® (000) ° (000) ’ (000) *
Single (1) Car 2,804 4.07% | 2,691 6.67% 607 2.18% | 12,268  32.77%
Total - All Shipments | 68,990 100.00% | 40,349 100.00% | 27,812 100.00% | 37,435 100.00%

It is likely that only a very small minority of these single-car shipments were actually switched
by the origin and destination railroads as single cars, which, in most cases, would be very
inefficient. The railroads, presumably for accounting purposes, currently treat as single-car
shipments many shipments that involve more than 1 car per switch. Most of these single-car

shipments, like many multiple car shipments, likely moved in larger trainload shipments, which

24 Based on the 2012 Public Waybill Sample.

-20-



PUBLIC VERSION

are allocated less costs under the STB’s make-whole adjustments. Thus, the cost associated
with these single-car shipments is likely much less than the amounts allocated by the STB under
its costing of the Waybill Sample.

Still another problem associated with the STB’s the Waybill Sample is in its treatment of
so-called “Rebill” traffic, which is a code for traffic which is either: originated and delivered
(O&D) (Code 1); received and delivered (R&D) (Code 2) or received and terminated (R&T)
(Code 3). Although this traffic moves from origin to destination as through movements,
segments of the movements appear in the Waybill Sample as individual Rebill segments. The
2012 Waybill Sample indicates that a significant amount of grain and grain products moved as
Rebiil shipments. As can be seen, Rebill records account for 11% of the com tons, 30% of the

wheat tons, 9% of the soybean tons and 48% of ethanol tons:

Table 7

Summary 2012 Tons of Corn, Wheat, Soybean and Ethanol
Moving As “Rebill” Shipments

Corn Wheat Soybeans Ethanol
Item Tons Tons Tons o Tons
(000) 0 (000) i (000) ) (000) 0
Rebill Shipments 7,609 11.03% | 11,992 29.72% | 2,490 8.95% | 17,890 47.79%
Total - All Shipments 68,990 100.00% | 40,349 100.00% | 27,812 100.00% | 37,435 100.00%

A significant amount of eastbound Rebill grain traffic shows Chicago, Illinois as the
destination (e.g., Great Falls, MT to Chicago, IL), when, in fact, Chicago is merely the

interchange point.

2
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The previously discussed URCS costing problems significantly limit the amount of traffic
in the potential RVCcomp groups. The STB’s limitation to the same or similar jurisdictional (i.e.,
RVC>180) traffic on the same raiiroad further limits the amount of traffic in the potential
RVCcomp groups. The misreporting of single-car shipments and problems associated with
“Rebill” shipments also creates problems and limits the amount of traffic in the potential
RVCcomp groups. The end result is that the amount of traffic available for comparison RVCcomp
groups is significantly limited it is likely that the R/VC ratio for the resulting comparison group

is not significantly different than the R/VC ratio for the issue traffic.

Proposals For Modifving Existing Procedures
The STB asked for “proposals for modifying existing procedures.” The STB’s Full-SAC

and Simplified-SAC tests are essentially useless for most grain and grain products shippers. The
costs associated with the development of these tests are too high and they take too long to
produce. Moreover, it would be difficult to obtain any relief for most grain and grain products
shippers under these SAC tests because the annual volumes associated with specific movements
are generally much lower than coal movements.

In response to the Board’s request, there are potential modifications to RVCcomp
component which could potentially improve the application the Three-Benchmark test for grain

and grain products shippers:

¢ Allow for the use of similar non-defendant rail traffic in the RVCcomp groups; and

e Allow for the use of similar R/VC<180% traffic in the RVCcomp groups.
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The RVCcomp component of the Three-Benchmark test was intended be based on “traffic
with demand characteristics comparable to those of the issue traffic.”*® For many railroad
movements of grain and grain products, however, the limitation of RVCeoump groups to the
defendant railroad’s R/VC>180 traffic eliminates a significant amount of traffic with similar
demand characteristics. Unlike many coal movements which may have two railroads serving the
origin (e.g., BNSF and UP serving the Powder River Basin joint line) and only one railroad (e.g.,
either BNSF or UP) serving the destination coal-fired generating station, many grain and grain
products shippers are served by only one railroad (like BNSF’s wheat origins in Montana), but

move to many destinations which are served by more than one railroad.  For example,

is the largest corn destination with tons moving there in 2012, with
moving approximately tons and moving
approximately . Despite the fact that all corn moving to would have

similar demand characteristics, a Three-Benchmark case involving a corn movement to
could not use comparable corn movements to in the RVCcomp group.
Another limitation associated with the RVCcomp component of the Three Benchmark test
is its limit on comparable traffic on the defendant railroad which generates R/VC ratios equal to
or exceeding 180%, i.e., R/VC>180 traffic. This limitation significantly reduces the amount
traffic available for a R/VCcomp group. This is demonstrated in Table 1 which shows that the
majority of grain and grain products traffic moves at R/VC levels below 180%. For example,
61% of the top four grain commodities and 69% of the top four grain products commodities

move at R/VC ratios below 180%.

¥ STB Ex Parte 347 (Sub-No. 2), Rate Guidelines — Non-Coal Proceedings, 1
S.T.B. 1011 (1996).
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The Three Benchmark test for grain and grain products would be more effective if it
allowed certain comparable traffic with R/VC ratios below 180% to be included in the RVCcomp
group. For example, the Board could allow for all comparable traffic which exceeds the so-
called revenue-need level (i.e., traffic which covers a carrier’s total or full cost and generates a
return on investment equal to or exceeding the current cost of capital) to be included in the
RVCeomp group.

If the Board decides to retain the Three-Benchmark test, it should, at a minimum, allow
the use of comparable traffic on other, non-defendant railroads and allow for certain traffic with
R/VC ratios below 180% to be included in the RVCcome group in Three-Benchmark cases

involving grain and grain products.

New Alternative Rate Relief Methodologies

The Board has also requested proposals for “new alternative rate relief methodologies,
should they be necessary.”*® Because of the problems faced by grain and grain products shippers
associated with the application of the SAC and Three-Benchmark tests, the Board should
seriously consider a new rate reasonableness methodology, or combination of approaches, for
grain and grain products. There are numerous methodologies or approaches which could be
considered by the Board. I will discuss the following proposals for the Board’s consideration,
which could potentially provide grain and grain products shippers with “effective relief from

excessive freight rail rates, as appropriate.”

6 STB Docket No. EP 665 (Sub-No.1), served December 12, 2013, page 2.
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Two Benchmark Test

Because of the problems associated with the application of the RVCcomp component of
the Three Benchmark test to railroad movements of grain and grain products, the STB should
consider the use of a Two Benchmark test using the other components, i.e., the RSAM and
RV, g0 percentages, for grain and grain products, for cases involving railroads that are revenue
adequate. The R/VCcomp benchmark, which is most problematical for grain shippers, is designed
to reflect demand-based differential pricing, and this is inappropriate under the revenue adequacy
constraint announced many years ago in Coal Rate Guidelines, Nationwide, 1 1.C.C 2d 520
(1985).

Since the STB develops the RSAM and RVC.g percentage for each Class I carrier, a
Two-Benchmark test would be relatively easy to administer and would be especially appropriate
for grain and grain products, which have problems with the RVCcomp component of the Three

Benchmark Test.

Table 8

Current STB 4-Year RSAM and RVC>180% Benchmarks

Sattoe gﬁﬁ RV?;;:)%
BNSF 217% 221%
CN US. 318% 260%
CP US. 362% 229%
CSXT 280% 265%
KCS 306% 243%
NS 283% 276%
up 222% 233%
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Under a two-Benchmark test, if grains and grain products shippers have rates which
generate R/VC ratios in excess of the RVC>180 percentages (e.g. 221% for BNSF), then the
R/VC ratio could not exceed the RSAM level (e.g., a four year average of 217% for BNSF).
Such a test would be simple to administer and provide an effective cap of railroad grain rates.

With the elimination of the R/'VCe¢omp benchmark, the Board would not need the confidence
interval aspects of its Three-Benchmark test, and I would also recommend elimination of
consideration of so-called “other relevant factors”. This part of the Three-Benchmark test has too
often been used by railroads to add complexity and cost to rate cases designed for smaller

shippers unable to afford SAC or SSAC.

Revenue Adequacy, Management Efficiency and Phasing Constraints

Railroad service is critically important to grain and grain products shippers who have
recently experienced a combination of deterioration of service and an increase in rates. The STB
could adopt an approach which limits future rate increases and ties rate increases to adequate
service. There are four (4) constraints under the STB’s Constrained Market Pricing (CMP)
approach:r’

(1)  Revenue Adequacy Constraint — “A captive shipper should not be
required to pay more than is necessary for the carrier involved to earn
adequate revenues.”

(2)  Managerial Efficiency Constraint — A captive shipper should not “pay
more than is necessary for efficient service.”

3) Stand-Alone Cost (SAC) Constraint - “A captive shipper should not
bear the costs of any facilities or services from which it derives no
benefit.”

@) Phasing Constraint — “Changes in the rate structure should not be so
precipitous as to cause severe economic dislocations.”

27 STB EP No. 646, Footnote 6/
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As previously indicated, the STB’s SAC and Simplified-SAC tests are essentially useless
for most grain and grain products shippers.

In a decision served April 2, 2014 in Docket No. EP 722, Railroad Revenue Adequacy,
the STB asked for comments “to explore the Board’s methodology for determining railroad
revenue adequacy, as well as the revenue adequacy component used in judging the
reasonableness of rail freight rates.” The Board stated:

Both the structure of the rail industry and the flow of commerce have continued to
change substantially over the past decade. In the last several years, questions
have been raised regarding the agency’s methodology for determining revenue
adequacy and whether it appropriately measures the financial condition of the
railroad industry. These questions cover a range of issues, such as the viability of
the Board’s current methodology and possible alternative methodologies, what it
means to be revenue adequate and how such a finding should impact the railroads,
and how to apply the revenue adequacy constraint in regulating rates, among
many others.

The revenue adequacy component should be utilized in judging the reasonableness of rail grain
and grain products rates, especially now that the three revenue adequate railroads (BNSF, UP
and NS) are the major haulers of grain and grain products (see Table 4).

The achievement of revenue adequacy means there should be no further differential
pricing of rail rate increases for captive shippers, and the burden should be on the railroad
seeking such increases to explain “why captive shippers should provide them.” Relief from
periodic and essentially unregulated increases in grain rates (because most grain shippers cannot
afford to challenge them), would be extremely helpful to struggling grain and grain products
shippers. And a Two-Benchmark test, which would include the RSAM component, would
account for revenue adequacy. I will have more to say about grain rate challenges against

revenue adequate railroads in comments to be filed in EP 722.
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Railroad service is critically important to grain and grain products shippers, many of
which face short seasonal growing and rail shipping periods. Grain and grain products shippers
have recently experienced a combination of deterioration of rail service and an increase in costs
and rail rates.”® More specifically, rail capacity on BNSF, the largest grain hauler, and CP, also
a large grain hauler, has tightened as a result of a significant increase in Bakken crude oil
shipments, primarily from North Dakota. In a recent decision in STB Docket No. EP 724 (Sub-
No. 2), United States Rail Service Issues—Grain, served June 20, 2014, the STB required BNSF
and CP to file reports and plans to resolve the backlog of grain car orders on its network.

A recent report titled Heavy Traffic Still Ahead estimated that BNSF’s loaded and empty
Bakken oil trains could increase by over 28 trains per day, or more than one every hour, which
excludes the numerous inbound loaded and empty trains of fracking sand and other material.?
These Bakken oil related trains have clogged BNSF’s lines in North Dakota, Montana, South
Dakota, Minnesota, lowa and beyond, which could be considered as the very heart our Nation’s
of grain-growing region. Yet this influx and Bakken oil-related rail traffic in the region is only
the beginning as plans and permitting are under way to significantly increase the amount of
export coal moving from the Powder River Basin in Montana and Wyoming to proposed and
existing export coal terminals in the Pacific Northwest (PNW) (primarily to two proposed
massive coal export terminals near Longview and Bellingham Washington).® These planned

PRB-to-PNW export coal movements could easily exceed 100 million tons per year and add over

36 trains per day to the aiready congested lines.

% See, for example, http://www jsonline.com/business/slow-trains-delay-great-
plains-grain-b99270987z1-259664221.html and http://online.wsj.com/news/
articles/SB10001424052702303480304579579652612482622

¥ See Heavy Traffic Still Ahead, http://heavytrafficahead.org/pdf/Heavy-Traffic-

0 Still-Ahead-web.pdf, page 12. I co-authored the report with Terry Whiteside.
Ibid
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BNSF has known about these potential service and rail congestions problems for several
years and has already spent hundreds of millions investing in related rail maintenance and
infrastructure projects in primarily North Dakota, Montana, Washington, Illinois and Minnesota.
Indeed, the Federal government has contributed to the cause by spending over $600 million on
related infrastructure projects in Washington. *' BNSF has also increased its hiring of workers to
help with increased rail operations.*® Certainly, these tremendous expenditures will help BNSF
increase its rail capacity in the region and, hopefully, will help improve rail service. However,
most of these improvements are geared toward moving Bakken oil and export coal to the PNW
rather than improving rail service for existing grain and grain products shippers.
Notwithstanding this fact, these improvements will take years to complete and during those years
the related maintenance and construction projects will also cause service disruptions and delays.

Under the STB’s Managerial Efficiency Constraint, a captive shipper should not “pay
more than is necessary for efficient service.” BNSF recently blamed the weather for many of its
service delays.” The credibility of this explanation remains to be seen, and the Board should
monitor if and when good rail service for grain shippers is restoréd, now that winter is over.
Regardless of the cause, service delays and poor service should not be considered as “efficient
service” under STB standards.

I recommend that the STB take an active role in carefully and transparently monitoring
all railroad service for grain and grain products shippers by establishing grain and grain products

specific rail service performance standards and matrixes by railroad, which could be called Grain

31 See, for example, http://www.bnsf.com/media/news-releases/2014/may/2014-05-

01a.html

See, for example, http://www.star-telegram.com/2014/03/18/5659053/bnsf-ceo-
says-railroad-will-hire.html

See, for example, hitp://www.startribune.com/politics/statelocal/247613111.html

2

33
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Rail Performance Standards (GRPS) {or something similar). These rail performance standards
could be similar in some respects to the departure and tarmac delay times reported and utilized
the airline industry. Clearly, a rail service crisis impacting grain and grain products shippers has
already begun and will likely get much worse in the next five years, notwithstanding attempts to
blame all service problems on bad weather.

The STB could either assign the establishment of these GRPS railroad performance
standards to the established NGCC or to a newly-established industry council similar to the CTC
in the Conrail transaction. Once these GRPS performance standards have been established and
monitored, the STB will be able to establish service benchmarks and determine levels which
range from very efficient service to very poor service or no service,

The STB should also consider limiting future rate increases on grain and grain products
based on established performance standards, even if a railroad has not yet been found revenue
adequate. For example, if the railroad’s performance levels are in the efficient service zone,
certain rate increases might be allowed (subject to captive shipper challenges), whereas, if
service levels are in the poor service zone, no rate increases would be allowed. Thus, the
railroads would have en economic incentive to improve service for grain and grain products

shippers.

Export Grain Rate Adjustments

Export movements of grain and grain products, which often involve high volumes, long
rail distances and efficient shuttle and trainload movements, are also critically important to grain
and grain products shippers. There is a recognized economic relationship between grain prices
and grain exports - when grain prices decrease, exports increase. As exports of grain and grain

products increase, railroad revenues and profits increase, yet high railroad export grain rates
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serve to suppress exports. Moreover, rail rates are often raised based on higher grain prices in
the market and a belief by some railroads that they are entitled to extract part of that increase in
grain prices through rate increases. However, such rate increases are generally not rescinded
when market prices of grain fall. A methodology which promotes exports via lower export rail
rates would benefit grain and grain products shippers and the railroads and be in line with
President Obama’s 2010 National Export Initiative.>*

There is an economic relationship between grain prices and grain exports, i.e., when grain
prices decrease, exports increase relationship. When exports of grain and grain products increase,
railroad profits increase, yet high railroad export grain rates serve to suppress exports. USDA
demonstrates that “U.S. Exports and Prices Have an [nverse Relationship.” When grain prices

go down, exports go up and vice versa:

3 See: http://trade.gov/nei/ “The Obama Administration has made it a top priority
to improve the conditions that directly affect the private sector’s ability to export
— working to remove trade barriers abroad, help firms and farmers overcome
hurdles to entering new markets, and assist with financing. President Obama
announced the National Export Initiative in his 2010 State of the Union address to
renew and revitalize our efforts to promote American exports abroad.” (emphasis
added)
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Table 9

Export Grain Inverse Relationship

U.S. Exports and Prices Have an
Inverse Relationship
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*December monthly average prices, except 2013 forecast

When grain exports go up, railroad profits go up, because the exports move in higher-
rated, long-distance efficient shuttle trains, which are very profitable. However, when exports go
up, crop prices go down and the farmers and producers get squeezed — in other words, the

railroads make more money and higher profits and the farmers make less money.

NGFA’s Proposal

I understand that National Grain & Feed Association (NGFA) is proposing a new
methodology based on the application of Revenue Adequacy Adjustment Factors (RAAF) to
grain and grain products traffic included in the STB’s Confidential Waybill Sample records by 5-
digit Standard Transportation Commodity Code (STCC). As I understand it, NGFA’s approach

would be similar in some respects to the STB’s RVCcomp test, in that it would rely on the STB’s

I 5
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Confidential Waybill Sample and involve the evaluation of similar traffic (i.e., same 5-digit
STCC) moving a similar distance (i.e., plus or minus 20%). NGFA’s comparison groups,
however, would include all other railroad movements and thus would not be limited to the
defendants R/VC>180 traffic. As of this writing, I have not had the opportunity to adequately
review the specifics of NGFA’s proposal, but it also certainly warrants serious consideration by

the Board.
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STATEMENT
OF
BACKGROUND, QUALIFICATIONS AND EXPERIENCE
OF
GERALD W. FAUTH 11

My name is Gerald W. Fauth III. I am President of G. W. Fauth & Associates, Inc.
(GWPF), an economic consulting firm with offices at 116 S. Royal Street, Alexandria, Virginia
22314. 1 a recognized expert on transportation issues with over 35 years experience in the private
sector and in the Federal government.

This statement generally describes my background, qualifications and experience. The
majority of experience has involved economic, regulatory, public policy and legislative issues
primarily associated with, or related to, the U. 8. railroad industry. Most of my work has
involved regulatory proceedings and related projects before, or related to, the U.S. Surface
Transportation Board (STB) and its predecessor, the Interstate Commerce Commission {ICC).

[ have extensive experience in working in regulatory and other proceedings and projects
involving railroad mergers, transactions, acquisitions, rail line construction, rail line
abandonments, rate reasonableness and other railroad related issues. These matters have involved
railroad issues on a nation-wide, system-wide and individual railroad line basis.

GWEF has been engaged in the economic consulting business for over 50 years. My part
time affiliation with GWF began in 1972. I began working for GWF on a full-time basis on May
15, 1978 and was employed by GWF continuously until November 1, 1999 at which time I took a
leave of absence in order to take a position with the STB.

At the STB, I served as Chief of Staff for one of the three Board Members appointed by
the President, Vice Chairman Wayne O. Burkes. I returned to GWF and consulting work
effective June 23, 2003 after Mr. Burkes resigned his position to run for a political office.

Over the years, I have submitted expert testimony before ICC, STB, state regulatory
commissions, courts and arbitration panels on a wide-variety of issues in numerous proceedings.
In addition, [ worked for 3' years at the STB where I reviewed, analyzed and made
recommendations on over 600 written formal decisions that were decided by the entire Board.
These proceedings and decisions involved all matters of STB jurisdiction and had an impact on
the transportation industry and the national economy,

Railroad transactions have long been the subject of [CC and STB regulatory proceedings
and other matters involving: railroad merger and acquisition approval and oversight proceedings;
railroad line abandonment proceedings; line sales; feeder line application proceedings; and other
railroad transaction-related proceedings. I have been involved in numerous such proceedings and
projects as an expert witness and as an STB staff advisor.
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For example, I was an expert witness in the last two major Class I railroad merger
proceedings: STB Finance Docket No. 32760, Union Pacific Corporation, et al. — Control and
Merger — Southern Pacific Rail Corporation, et al. and STB Finance Docket No. 33388, CSX
Corporation, et al., Norfolk Southern Corporation, et al. — Control and Operating Leases /
Agreements — Conrail, Inc., et al.. My testimony in these major merger proceedings concerned
the potential adverse competitive impact of these mergers on two key areas.

In addition to my work in major railroad merger proceedings, I have submitted expert
testimony in other railroad finance docket and abandonment proceedings before the [CC and
STB. In these proceeding, I have developed and submitted evidence relating to the impacted
railroad traffic and the valuation and economics of the railroad line at issue (such as: going
concern and net liquidation values; freight revenues and traffic; operating costs; maintenance
costs: right-of-way valuation; etc).

In addition to my testimony in raiiroad mergers and other rail finance and transaction
proceedings, I served as an original member of the Conrail Transaction Council, which was
established by the Board in Finance Docket No. 33388. This council consisted of representatives
of the CSX, NS and shipper organization and provided a forum for timely and efficient
communication of information and problems concerning the transaction. I was one of the original
members of the Conrail Transaction Council and attended every meeting of the council until my
employment with the Board.

During my time at the Board, I was actively involved in the STB merger oversight
proceedings associated with the UP/SP and Conrail transactions. Perhaps the most significant
merger-related proceedings that I was involved in during my time at the Board were STB Ex
Parte No. 582, Public Views on Major Rail Consolidations and STB Ex Parte No. 582 (Sub-
No.1), Major Rail Consolidation Procedures. These STB major rulemaking proceedings involved
extensive oral hearings and written testimony from hundreds of witnesses.

The Board concluded that its existing rules govering railroad mergers and
consolidations, which had been developed nearly 20 years earlier, were not adequate for
addressing the broad concerns expressed and initiated a major rulemaking proceeding which
resulted in a major revision to the Board’s railroad merger rules.

I have a significant amount of experience in issues involving railroad rate reasonableness.
I was actively involved in the initial ICC regulatory proceedings over 30 years ago in which the
ICC first proposed and established guidelines which have since evolved into the STB’s current
railroad rate reasonableness guidelines. I was actively involved in several of the first cases to test
the ICC’s then proposed guidelines. For example, I was the primary expert witness in ICC
Docket No. 40073, South-West Railroad. Car Parts Co. v. Missouri. Pacific Railroad, which was
the first case to test the ICC’s proposed simplified guidelines, which have since evolved into
STB’s Three-Benchmark approach.
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More recently, I submitted extensive written and oral testimony in STB Ex Parte No. 646
(Sub-No. 1), Simplified Standards For Rail Rate Cases, on behalf of a group of 30 major
stakeholders and my testimony was cited by the Board in its decision served September 5, 2007,
My work and testimony in these ICC/STB proceedings has helped shape the STB's current
railroad rate reasonableness guidelines.

Many of our projects have involved the development of railroad variable cost analyses
based on the application of URCS and its predecessor, Rail Form A (RFA). URCS is used to
determine STB jurisdiction and is an integral component of the STB’s Full-SAC method, new
Simplified-SAC standard and recently modified Three-Benchmark approach. I have an extensive
working knowledge of the development and application of URCS and RFA. I have prepared
URCS cost analyses for thousands of individual railroad movements. I also submitted expert
testimony in ICC Ex Parte No. 431 (Sub-No.1), Adoption of the Uniform Railroad Costing
System as a General Purpose Costing System for Regulatory Costing Purposes and more recently
in STB Ex Parte No. 431 (Sub-No. 3), Review of the Surface Transportation Board’s General

Costing System.

Proceedings before the Board often involve traffic and market analyses using the Board’s
Waybill Sample, which is a computer database of approximately 600,000 records of sampled
railroad movements. I am extremely familiar with this railroad traffic database. Over the years, |
have performed hundreds of analyses using this data which has been used as evidence in merger
and other proceedings before the Board.

I am a 1978 graduate of Hampden-Sydney College in Hampden-Sydney, Virginia where I
earned a Bachelor of Arts degree. My major areas of study were history and government. My
senior paper in college dealt with the History of Railroad Deregulation. I am a 1974 graduate of
St. Stephen’s School for Boys (now St. Stephen’s and St. Agnes School), located in Alexandria,
Virginia. My senior project and paper in high school dealt with the ICC and the Energy Crisis of
1973,

My professional memberships included the Transportation Research Forum and the
Association of Transportation Law Professionals.
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2012 CORN MOVEMENTS WITH R/VC > 300%
12012 Confidential Waybill Sumple Records)

CAR

REBILL
CODE

AAR
EQUI

MECH
CODE

STCC

ORIGIN
RR

TERM
RR

TOTAL
CARS

TOTAL
TONS

TOTAL
REVENUE

ORIGIN

STATE |

113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215

DEST.
STATE

RVC

MILES
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2012 CORN MOVEMENTS WITH R/VC > 300%
(2012 Confidential Wayhill Sample Recordy)

REBILL| AAR |MECH STCC ORIGIN| TERM | TOTAL TOTAL TOTAL ORIGIN| DEST.

CODE | EQUI | CODE RR_| RR | cars | Tons | REVENUE | state |statg] RVC [ MILES

113215
E13215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113210
113215
113215
113215
113215
HA210
i13210
113215
113210
113210
113210
113210
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
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2012 CORN MOVEMENTS WITH R/VC = 300%
(2042 Confidentiul Wapbill Sumple Records)

CAR

REBILL
CODE

AAR
EQUI

MECH
CODE

STCC

ORIGIN
RR

TERM
RR

TOTAL
CARS

TOTAL
TONS

TOTAL
REVENUE

ORIGIN
STATE

DEST.
STATE

RVC

MILES

113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113210
113215
113215
113215
113215
113215
13210
113215
113215
113215
113215
113215
113215
13Ns
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215
113215




Appendix GWF-4
Page 1 of 3

2012 WHEAT MOYEMENTS WITH R/'VC > 300%
{2012 Highly Canfidendal Waybill Sample Records)

REBILL| AAR |[MECH sTCC ORIGIN| TERM | TOTAL TOTAL TONS TOTAL ORIGIN | DEST. RVC MILES

CARS CODE |EQUEP| CODE RR RR CARS REVENUE STATE | STATE

113710
113710
113710
113710
113710
113710
113110
113710
113710
113710
113710
113710
113710
113720
113710
113710
113710
113720
113710
113110
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
13710
113710
113710
113710
i13710
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2012 WHEAT MOVEMENTS WITH R/VC > 300%
(2012 Highly Confidenrial Waybill Sampie Records)

CARS

REBILL.
CODE

AAR

EQUIP,

MECH
CODE

STCC

ORIGIN
RR

TERM
RR

TOTAL
CARS

TOTAL TONS

TOTAL
REVENUE

113710
113710
113710
113710
113710
13710
13710
113710
113710
113710
113710
113710
113710
113710
113720
113720
113710
113710
113710
113710
113710
113710
113720
113710
113710
113710
113720
113720
113710
113710
113710
113710
113710
113720
113720
113719
113719
113710
113720
113710
113710
113720
113710
113710
113710
113710
113720
113710
113710
113710
113710
113710

ORIGIN
STATE

DEST.
STATE

RVC

MILES
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2012 WHEAT MOVEMENTS WITH R/VC > 300%

(2012 Highly Confidential Waybill Sample Records)

CARS

CODE

REBILL; AAR

EQUIP]

MECH
CODE

STCC

ORIGIN
RR

TERM
RR

TOTAL
CARS

TOTAL TONS

TOTAL
REVENUE

ORIGIN
STATE

DEST.
STATE

RVC

MILES

113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113710
113720
113710
113710
113710
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