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Refore the
SURFACE TRANSPORTATION BRBOARD

Ex Parte 704 (Sub-No. 1)

REVIEW OF COMMODITY, BOXCAR, AND TOFC/COFC EXEMPTIONS

REPLY COMMENTS

Preliminary Statement

Samuel J. Nascat/ for and on behalf of SMART/
Transportation Division, New York State Legislative
Board (SMART/TD-NY), submits these reply comments z/in
response to the Surface Transportation Board (STB or
Board) Notice of Proposed Rulemaking (NPRM), dated and
served March 23, 2016. 81 Fed. Reg. 17125-32 (March 28,
2016) .

The predecessor to SMART/TD-NY, United Transportat-

ion Union-New York State Legislative Board (UTU-NY) on

January 31, 2011, submitted a written submission, 1in Ex

1/New York State Legislative Director for SMART/TD, with
offices at 35 Fuller Road, Albany, NY 12205.

2/SMART/TD-NY did not filed initial comments, but opted
to first review those of others, prior to final views.
Cf. US Dept. Of Transp.; Kansas City Southern Ry.

S



Parte No. 704,§/ and appeared at the Board hearing held
February 24, 2011. (Tr. 305-10).4/

Current Developments

Examination of the many initial comments filed on
or about July 26, 2016, indicates that for the most part
public views have not materially changed since the Ex
Parte 704 proceedings some five years ago. The Board
staff has come up with some additional informetion,
about which we do not comment.

SMART/TD-NY adopts the position advanced by the
former UTU-NY five years ago. For convenience of the
additional and current parties, the 7-page submission of
January 31, 2011 is attached hereto.

The notion that a concept of competition in
transportation should be accorded important
consideration does not infer that competition is not
without limitations, for fair competition must be

maintained. Indeed, considerable current thinking is

3/ID 228720.

4/The hearing was interrupted, and concluded
prematurely, owing to a fire alarm drill. (Tr. 310).
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that unbridled competition has much to do with
unsustainable inequality. For example, the best-seller

French economist, Piketty, Thomas: Capital in the

Twenty-First Century (Cambridge, 2014). The Board is

urged to keep in mind possible modification,

elimination, or conditioning of exemptions, where

appropriate.é/

Respectfully submitted,

M£3&%ﬁi§%%&§ﬁfﬂ{%bﬁ&v

GORDON P. MacDOUG‘ALL
1025 Connecticut Ave., N.W.
Washington DC 20036

Attorneyv for Samuel J. Nasca

August 26, 2016

5/For some earlier former ICC staff thinking con
forthoming contract rate problems, see: Lundy, Robert
F., The Economics of Lovalty-Incentive Rates in the

Railroad Industry (Wash. State Univ. Press, 1963).
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Before the

SURFACE TRANSPORTATION BOARD

Bx Parte No. 704

REVIEW OF COMMODITY, BOXCAR, AND TOFC/COFC EXEMPTIONS

WRITTEN SUBMISSION
OF SAMUEL J. NASCA

Samuel J. &ascaéiJior and on behalf of United Transport-
ation nion-New York State Legislative Board (UTU-NY) submite
the attached written statement, pursuant to the Surface Transpor-
tation Board {(8TB} Corrected Notice (CN) served October 25, 2010.
75 Fed. Reg. 66187-88 (Oct. 27, 2910},2/

The STB seeks comments as to the effectiveness of certain
exemptions in the marketplace; whether the rationale behind any

of these exemptions should be revisited; and whether the exemp-

tions should be subject to periodic review.

1/ New York State Legislative Director for United Transportation
Union, with offices at 35 Fuller Road, Albany, NY 12:205.

2/The Federal Register notice refers to the original Ncotice served
Gctober 21, 2010, zrather than to the corrected Notice served
October 25. Moreover, this commenter is unaware of any HNotice
advice given for the decision served November 19, 2010, postponing
the initial dates for responses to the Notice and for aearing.
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In addition to the restricted nature of the commants scught.
as set forth in the CNf;j this commenter takes issue with the
so-called “Supplementary Information,” claimed by the CA, at 2-3.

1. Regulation. The CN erroneously claims that the former
Interstate Commerce Commission (Commission) “heavily regqulated®
the railroad industry, and that the Commission focused its
regulation on ensuring equal treatment of shippers, wiich in some
instances, led to railroad pricing decisions based on factors
other than market consideration. The CN asserts that “he 4R Act.
as modified in the Staggers Act, fundamentally changec the
economic regulation of the railrcad industry by the Commis-
Si@ﬁ;if

In actual fact, the railroad industry was not “heavily
regulated” by the Commission. Indeed, the major criticisms of the
Commission 1in post-World War II vears was that the Commission was
too lenient with the rail industryaéj Moreover, the ‘s con-
tention that the Commission’s regulation focused on ecual treat-
ment for shippers cannot refer to regulation generally, as the

agency dealt with a number of issues other than those involving

shippers. To the extent the CN may have reference tc rate regula-

3/It is the amended notice, not the original notice which set
forth the restricted nature of the desired comments.

4/ The order instituting this investigation does nct bear the
signatures cof the STE members; rather it was issied by the
Director, Office of Proceedings (DOP).

5/ For example, gee: Fellmuth, Robert C. (Ralph Nader 3tudy Group
) s .. & e y =

on the ICC & Transp.), The Intersta issior (Grossman.
1870} .




rion, the Commission properly considered factors other than the
‘marketplace, " as the provisions of the former 4% U.8 C. 15a--

rule of ratemaking--called attention to a number of f&ctozsyﬁf

2. Railroad Decline. The (N asgerts that railrocads in the
sarly 1970°s were in financial decline, such that the 4R and
Staggers acts were intended to revitalize the industrs by the
reduction of Commission oversight by various means, including the
exemption provisions of 49 U.S.C. 10505, and to correct any
problems through revocation authority.

This commenter does not view the railroad indust:y as being
in a2 financial decline during the 1970's. The major rzilroad
consolidations during the early 13%70°s, such as the Penn-Central
and Northerm Lines mergers, were a primary cause for the _ndustry
financial problems, rather than conditions inherent tc the
industry, leading to reorganizations of the Penn-Central, Rock
Island, and Milwaukee Road, among others. Major provisione of the
4R and Staggers acts were directed to these major carrier fail-

ures stemming from consolidation difficulties. Moreover, the CN

W
0

does not correctly quote the Staggers Act Conferentce Eaport,
rhe revocation remedy wae designed for "market abuse,’ and not

for any exemption problem. (H.Rept. 96-1430, at 10% (19380} .

&/ The CA seems to suggest that railroad ratemaking should be based
solely or primarily upon "market considerations.' The current deep
economic recession has forced an examination of the marketplace as
a substitution for regulation in financial institutions, and this
thinking aliready has been carried forward for some aspects of
transportation. Cf. Horan, Hubert: "Double Marginalizat on® and th

5 %
o r-Revolubion Against Liberal Airline Compe lon. 37 Transyo.




3. Effect of Exemptions. This commenter fails t:¢ see any
proof for the CN'g conclugion that the exemption deciszions
undergoing review in this proceeding were instrumental in the
U.8. rail system's transition from a heavily regulated, and
financially weak component of the economy into a marure and
relatively healthy industry with minimal oversight.

First, as indicated., the railroad industry was ©not “heavily
regulated” prior to the 4R and Staggers acts. The exeaptions
undergoing review herein did not deal with commodities where the
carriers were being unduly restricted in ratemaking. The maior
rate review organization was not the Commission; rather, the

raiiroad bureaus were the principal review organizations. See:

Wiprud, Arne C.,

Shott, John G. .

1950! : Berge, Wendell,
Neb. Press, 1946). Cf. Drayton, Charles D., Transportation Under

Two Masters {(Nat'l Law Book Co., 1946). Second, there has been no

showing of the extent to which the exemptions under raview has
contributed to carrier prosperity.
Regpectfully submitted,

J/éZ&m&?me%@ﬁédgﬁiggaéﬁL,

GORDON P. MacDOUGALL
1025 Connecticut Ave.
Washington DC 2003«

Attornevy for Ssamuel .. Nasca

% -

January 31, 2011



Ex Parts Noc. 704

My name is Samuel J. Nasca, with offices at 35 Filler Road.
albany, NY 12205. I serve as New York State Legislat . ve Director
for United Transportation Unlon (UTU-NY), a full-time elective

s

position I have held since March 1984. My seniority commenced in
1967 on the former Erie-Lackawanna Railroad Company.

T am fully familiar with railroad operations in Jew York
State., I have read the Notice, and Corrected Notice (W), dated
October 21, 2010, issued by Rachel D. Campbell, Director, Office
of Proceedings. I have the following comments in response to the
last full sentence on the final paragraph of CN at p. 3.

1. I have no comment as to the effectiveness of "he axemp-
ons in the marketplace, and suggest "the marketplace® is not
identical with "market abuse.’

Z. All of the ratiocnale for each of the exemptions should be
revisited. I believe this should be mandatory for the boxcar
exemption, where I understand there was opposition to the exemp-
tion by railroad employee organization to this very broad exemp-
tion in its initial adoption and during court review.

I have nco comment as to the time period for periodic

Lad

review. I recommend that the STB consider a proceedince to review

additional exempticns outside the ratemaking sphere, such as the

%

carrier and non-carrier acguisition class exemptions 49 U.S.
10901, 10%02), abandonment class exemption (49 U.§.C. 10803} . and

trackage rights class exemption (4% U.S.C. 11323-24}: and the



011 HON D4:3¢ PH UNITED TRANSPURTATION FAX NC. 5184388404

exempticon from [iling carxrier anmual reports by Class II and

ciags 177 carriers, along with reinsg nt of carvier officer
and executive salary data in all 1 reporys’
o :
7
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SAMUEL J. CA
Dated atb
Albany WY
Januwary 31, 2011
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