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Before the 
SURFACE TRANSPORTATION BOARD 

Ex Parte 704 (Sub-No. 1) 

REVIEW OF COMMODITY, BOXCAR, AND TOFC/COFC EXEMPTIONS 

REPLY COMMENTS 

Preliminary Statement 

Samuel J. Nascal/for and on behalf of SMART/ 

Transportation Division, New York State Legislative 

Board (SMART/TD-NY), submits these reply comments 2/in 

response to the Surface Transportation Board (STB or 

Board) Notice of Proposed Rulemaking (NPRM), dated and 

served March 23, 2016. 81 Fed. Reg. 17125-32 (March 28, 

2016). 

The predecessor to SMART/TD-NY, United Transportat-

ion Union-New York State Legislative Board (UTU-NY) on 

January 31, 2011, submitted a written submission, in Ex 

l/New York State Legislative Director for SMART/TD, with 
offices at 35 Fuller Road, Albany, NY 12205. 

2/SMART/TD-NY did not filed initial comments, but opted 
to first review those of others, prior to final views. 
Cf. US Dept. Of Transp.; Kansas City Southern Ry. 
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Parte No. 704,1/ and appeared at the Board hearing held 

February 24, 2011. (Tr. 305-10) .1/ 

Current Developments 

Examination of the many initial comments filed on 

or about July 26, 2016, indicates that for the most part 

public views have not materially changed since the Ex 

Parte 704 proceedings some five years ago. The Board 

staff has come up with some additional information, 

about which we do not comment. 

SMART/TD-NY adopts the position advanced by the 

former UTU-NY five years ago. For convenience of the 

additional and current parties, the 7-page submission of 

January 31, 2011 is attached hereto. 

The notion that a concept of competition in 

transportation should be accorded impo ant 

consideration does not infer that competition is not 

without limitations, for fair competition must be 

maintained. Indeed, considerable current thinking is 

}/ID 228720. 

_1/The hearing was interrupted, and concluded 
prematurely, owing to a fire alarm drill. (Tr. 310). 

,., 
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that unbridled competition has much to do with 

unsustainable inequality. For example, the best-·seller 

French economist, Piketty, Thomas: Capital in the 

Twenty-First Century (Cambridge, 2014). The Boa is 

urged to keep in mind possible modification, 

elimination, or conditioning of exemptions, where 

appropriate.2/ 

August 26, 2016 

Respectfully submitted, 

~)j(l--vi;f)l,ft/JL ~e'/f)tJtU:y~R~,'­
GO R 00 N P. MacDOUG~LL 

1025 Connecticut Ave., N.W. 
Washington DC 20036 

Attorney for Samuel J. Nasca 

5/For some earlier former ICC staff thinking en 
forthoming contract rate problems, see: Lundy, Robert 
F., The Economics of Loyalty-Incentive Rates in the 
Railroad Industry (Wash. State Univ. Press, 1963). 
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tat 

Before the 

SURFACE TRANSPORTATION BOARD 

Ex Parte No. 704 

REVIEW OF COMMODITY, BOXCAR, AND TOFC/COFC 

J. Nasca, 

WRITTEN SUBMISSION 
OF SAMUEL J. NASCA 

for and on behalf of United 

York State ive Board (OTU-NY} 

written statement, pursuant to the 

STB) Notice (CN) served 

27' 2010) . 

The STB seeks comments as to the effectiveness 

exempt in the marketplace; whether the rationale 

these exemptions should revisited; and whether 

New State Legislative Director for United 
Union with offices at 35 Fuller Road, Albany, NY 

Federal Register not refers to the original 

:2 ' 

October 21, 2010, rather than to the corrected No:,ice 
October 25 e Moreover, this commenter is unaware any 

for the decision served November 19 2010 
dates for responses to the Notice and 



as set the CN, commenter takes 

so- Supplementary Information, 11 claimed by the CA, at 

Regylation. The CN erroneously claims that 

Interstate Commerce Commission {Commission) "heavi 

and that Commission s 

on equal treatment of shippers, some 

, led to decisions based on 

than market consideration. The CN asserts :he 4R Act .. 

as Staggers Act, fundamentally 

of the railroad industry Cnmmi -

s 

fact, the industry was not 

the Indeed, major of 

Comrniss -World War II years was that the was 

too the industry . .2./ Moreover the 1 s con-

the Commission s focused on treat 

ment cannot to regulation general 

dealt with a number of issues other than 

extent the CN have reference 

is the amended 
the restricted nature 

not the original 
desired comments, 

this investigation does 
STB members; rather was 
Proceedings DOP) . 

For example, ~: lmuth, Robert c. Ralph Nader 

as 

2.ate 

on & Transp. , Tbe !nterstat~ CQnnnerce Qmi§§ior 
970 
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ion the Commission considered factors t.he 

as the ions the fo.r-mer 4 9 . S C. 15a- -~ 

rule of ratem.aking--called attention to a number 

reduct 

exempt 

in a 

and 

Island, 

4R 

ures 

does 

Railroad neclipe. CN asserts that i:i the 

1970 s were f decline, such that 4R and 

acts were intended to revitalize the industr: by 

of Commies oversight various means, 

ions of 49 .s.c. 10505, and to correct 

revocat 

commenter does not the railroad y aa 

decl 970 s. The major 

the 970' s, such as the Pi!::nn-Central 

mergers, were a primary cause for he 

problems, rather than conditions inherent 

to zations of the Penn-Central, Rock 

Milwaukee Road, among others. Major 

acts were 

from consol 

to these major carrier 

ion difficulties. Moreove 
) 

the Staggers Act Conference 

of 

, as 

the revocation remedy was designed for ~.arket abuse, and not 

for H.Rept, 96-1430, at 105 380) 

suggest 
"market 

forced an 

lroad ratemaking 
considerations. 
examination of the 
financial inst , and 

al forward some aspects 
transportat Horan, Hubert: "Double Marginalizat,,~ a,nd th~ 
Count~~-Revolution Aaainat Liberal Airline CompetitiQn 3 
L J 251 (2010) 



Effect of Exemptions. s commenter ls tc see 

proceeding were instrumenta 

'S a heavi d and 

weak component of the economy into a m.at'"'re and 

ry th minimal oversight 

First, as , the railroad industry was r::>t heavi 

4R and Staggers acts. The 

not deal commodities 

L'he 

rate zat was not Com.mis 

bureaus were the review 

Arne c., Justice in Ira.neport~ti2n Zi ' 194 

Shott John G The Railroad Monopqly Public Inst. 

195 Wendel 

Neb Press 1946 . , Charles D. Transportation Qnder 

cont 

'l Law Book Co. 

the ex.tent to 

to prosperi 

20 

946 . Second, 

the exemptions under 

Respect submit te,J. 

~~71~tLA-~ 
GORDON P. MacOOUGALL 

1025 Connecticut Avr~. 
Washington DC 2 3 
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Ex Pa.rt ~ Ne , 

WRITTEN SQBMISSJ:QN Of SAMUEL J, NASCA 

name Samue J, Nasca, fices at 35 F 

NY 12205. I serve as New York State Legis 

Transport at ' a 

ion have s March 984. >mmencE!d 

96 on the 

I am 

State have read 

-Lackawanna Railroad Company 

road operations 

Corrected Not 

lew York 

r 2 , 2 D. Campbell, Direc .. or, Off::i.ce 

of have the 

sentence on the 

comments 

para.graph CN at 3. 

have no comment as to effect of he 

ions in the 

ident 

for each the exempt 

rev is be mandatory for 

exempt where I was opposition to 

ion rai organization to very 

ion in and court 

~ have no comment as to the time period for 

review 

and non-

9 

that the STB cons a 

ratemaking 

exempt 

exempt 

49 !LS. 

- 6 -

exemptions 

(49 o.s. 

11323-24 

riot 

to review 

as 

9 .s. 

10903 and 

:i.nd the 



5184388404 

from fil carrier annual reports 

Class carrier ,ff.icer 

and executive data 

SAMUEL J, 

» 2011 




