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Ms. Cynthia T. Brown

Chiet of the Section of Administration, Office of Proceedings
Surface Transportation Board

395 E Street, S.W,

Washington, D.C. 20423-0001

Re:  Docket No. FD 35873, Norfolk Southern Railway Company-Acquisition
and Operation-Certain Rai! Lines of the Delaware and Hudson Railway
Company, Inc.
Dear Ms. Brown:

Enclosed for efiling is a Reply by CSX Transportation, Inc.

Thank you for your assistance. If you have any questions, please contact me.

Attorney for CSX Transportation, Inc.
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BEFORE THE
SURFACE TRANSPORTATION BOARD

DOCKET NO. FD 35873

NORFOLK SOUTHERN RAILWAY COMPANY—ACQUISITION AND OPERATION —
CERTAIN RAIL LINES OF THE DELAWARE AND HUDSON RAILWAY COMPANY,
INC.

CSX TRANSPORTATION, INC. - REPY

CSX Transportation, Inc. (“CSXT”) opposes and respectfully requests that the Surface
Transportation Board (the “Board”) reject the Application of the East of Hudson Rail Freight
Service Task Force, Inc. to Appear and File Out of Time a Request for Modification of the
Proposed Transaction to Include Transfer of Delaware and Hudson’s Trackage Rights from
Mechanicville, N.Y. to an Interchange with the New York and Atlantic Railway at Fresh Pond,
Jt. Queens County, NY (the “Responsive Application”) filed on January 20, 2015.

The East of Hudson Rail Freight Service Task Force, Inc. (“East of Hudson”) filed the
Responsive Application in response to the minor' Application filed under 49 U.S.C.
§11323(a)(2) on November 17, 2014, by Norfolk Southern Railway Company (“NS”) to acquire
and operate 282.55 miles of the Delaware and Hudson Railway Company, Inc.’s (“D&H?”) lines
located in Pennsylvania and New York, as well as the retention and modification of existing NS
trackage rights over D&H between MP 484.85+, in the vicinity of Schenectady, NY, and CPF
467 in the vicinity of Mechanicville, NY (the “Application”). On December 16, 2014, the Board

accepted NS’s Application. Id.

' The application was found to be minor under 49 C.F.R. 1180.2(c) in Norfolk Southern Railway Company—
Acquisition and Operation —Certain Rail Lines of the Delaware and Hudson Raitway Company, Inc., Docket No.
FD 35873, slip op. at 11 (served December 16, 2014).



The Responsive Application seeks to include in the transaction proposed in the
Application the transfer of trackage rights and haulage that D&H has over CSXT between
Mechanicville, NY, and an interchange with the New York and Atlantic Railway (“NY&A”) at
Fresh Pond, Junction, in Queens County, NY (“D&H’s CSXT trackage rights™).

D&H’s CSXT trackage rights were granted in CSX Corp. et al. — Control — Conrail, Inc.
efal.,3 S.T.B. 196, 282-283 (1998) (“Conrail’”’). Pursuant to the Conrail decision, D&H and
CSXT, as successor to New York Central Lines LLC, entered into a trackage rights agreement
where D&H received certain overhead trackage rights between (1) Selkirk, NY and Oak Point
Yard, NY with the right to access customers located in the Bronx or Queens via CSXT
switching, and (2) between Oak Point Yard and Fresh Pond Junction, NY to effect interchange
with NY&A.

By the Responsive Application, East of Hudson requests the Board to order the transfer
of the D&H’s CSXT trackage rights to NS under 49 U.S.C. §11323, even though NS has not
requested or justified such a transaction and CSXT has not agreed to such a transaction. Indeed,
the Asset Purchase Agreement and the Commercial Agreements in the Application do not
include the D&H’s CSXT trackage rights as one of the assets that NS is seeking approval to
acquire and operate.

CSXT urges the Board to reject the Responsive Application as a clear violation of the

Board’s rules.

First, “No responsive application shall be permitted to minor transactions.” 49 CFR
1180.4(d)(1). There is no question that the Responsive Application meets the definition in 49
CFR 1180.3(h) as it was filed in response to the Application and is seeking affirmative relief as a

condition that requires an application. The transfer of trackage rights from D&H to NS would



require an application or notice of exemption under 49 U.S.C. §11323(a)(6). The Responsive
Application is not permitted under the Board’s rules and must be rejected.

Second, the Responsive Application does not provide the information required of a
complete application. An incomplete application must be rejected under the Board’s rules and
not accepted for consideration by the Board. 49 CFR 1180.4(c)(7)(i) and (d)(3). Examples of
the short comings of the Responsive Application include, but are not limited to, the absence of a
detailed description including competitive impacts, employee impacts, financial information, a
draft agreement, and operational data.

Finally, as a non-carrier, East of Hudson cannot invoke the Board’s jurisdiction under 49
U.S.C. §11323. Transactions under section 11323 must be between two carriers.

CSXT respectfully urges the Board to reject the Responsive Application filed by East of
Hudson because it is not permitted as a response to minor transactions, it is incomplete, and East
of Hudson cannot invoke the Board’s jurisdiction under section 11323.

Respectfully submitted,
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. Gitomer, Esq.
Melanie B. Yasbin, Esq.
Law Offices of Louis E. Gitomer, LLC

Peter J. Shudtz, Esq.
Steven C. Armbrust, Esq.
CSX Transportation, Inc.

500 Water Street 600 Baltimore Avenue, Suite 301
Jacksonville, FL 32202 Towson, MD 21204
(904) 359-3276 (202) 466-6532

Attorneys for: CSX TRANSPORTATION, INC.

Dated: March 30, 2015
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CERTIFICATE OF SERVICE

I hereby certify that [ have caused the Reply in FD 35873, Norfolk Southern Railway
Company—Acquisition and Operation—Certain Rail Lines of the Delaware and Hudson Railway
Company, Inc.to be served by pre-paid first class mail on:

Jeffrey A. Bartos

Guerrieri, Clayman, Bartos & Parcelli, P.C.
1900 M Street, N.W., Suite 700
Washington, DC 20036

David Bernhardt

Maine Department of Transportation
16 State House Station

Augusta, ME 04333

Eugene H. Blabey

Western New York & Pennsylvania Railroad, LLC
3146 Constitution Ave

Olean,, NY 14760

David Brillhart

New Hampshire Depart Of Transportation
PO Box 483

Concord, NH 03302-0483

Honorable Robert P. Casey Jr.,
United States Senate
Washington, DC 20510

Honorable Chris Collins
1117 Longworth House Office Building
Washington, DC 20515

P. Scott Conti
75 Hammond Street
Worcester, MA 01610

Frank Depaola
Ten Park Plaza, Suite 4160
Boston, MA 02116

Kelvin J. Dowd
Slover & Loftus
1224 Seventeenth Street NW
Washington, DC 20036-3003



Susan C. Duckworth
Northeast Freight Transfer
321 Spruce Street, Suite 607
Scranton, PA 18503

Richard S. Edelman

Mooney, Green, Saindon, Murphy and Welch, PC
1920 L Street, NW, Suite 400

Washington, DC 20036

Toby L. Fauver

Pennsylvania Department of Transportation
Keystone Building 400 North Street
Harrisburg, PA 17104

Nathan R. Fenno

New York, Susquehanna and Western Railway Corporation
1 Railroad Avenue

Cooperstown, NY 13326

L. Andrew Fleck

NL Industries, Inc.

5430 LBJ Freeway, Suite 1700
Dallas, TX 75240-2697

Honorable Chris Gibson
House of Representatives
Washington, DC 20515

Steven M. Golich

Celtic International

7840 Graphics Drive, Suite 100
Tinley Park, IL 60477

Randall C Gordon

National Grain and Feed Association
1250 Eye Street, N.W., Suite 1003
Washington, DC 20005

Honorable Richard L. Hanna
319 Cannon H.O.B
Washington, DC 20515



W. Karl Hansen

Leonard Street and Deinard

150 South Fifth Street Suite 2300
Minneapolis, MN 55402

John Heftner

Strasburger & Price, LLP

1025 Connecticut Avenue, N.W., Suite 717
Washington, DC 20036

Honorable Brian M. Higgins

U.S. House Of Representatives

Cannon Hob, First St. & Independence Ave., S.W.
Washington, DC 20515

Eric M. Hocky

Clark Hill, PLC

One Commerce Square 2005 Market Street, Suite 1000
Philadelphia, PA 19103

Eric B. Lee
415 Woodland Road
Syracuse, NY 13219

Peter R. Leishman
Milford-Bennington Railroad Co., Inc.
62 Elm Street

Milford, NH 03055

Gordon P. MacDougall
1025 Connecticut Avenue, NW, Suite 919
Washington, DC 20036-5444

Lawrence C. Malski

Pennsylvania Northeast Regional Railroad Authority
280 CIliff Street

Scranton, PA 18503

Keith D. Martin

New York State Department of Transportation
50 Wolf Road, 6Th Floor

Albany, NY 12232

Terrence D. Matthews

JB Hunt Transport Services, Inc.
P.O. Box 130

Lowell, AR 72745-0130



Thomas F, McFarland

Thomas F. McFarland, P.C.

208 South LaSalle Street, Suite 1890
Chicago, IL 60604

John F. McHugh
233 Broadway, Suite 2320
New York, NY 10279

Wayne A. Michel

Reading Blue Mountain and Northern Railroad Company
P.O. BOX 218

Port Clinton, PA 19549

Kevin Moore

Brotherhood Of Locomotive Engineers & Trainmen
3 Deer Hollow Road

Plaistow, NH 03865

Raj Mukherji
PO Box 1
Jersey City, NJ 07303

William A. Mullins

Baker & Miller PLLC

2401 Pennsylvania Ave, NW, Suite 300
Washington, DC 20037

Honorable Jerrold Nadler

U.S. House of Representatives
201 Varick Street, Suite 669
New York, NY 10014

Sam Niness

Thoroughbred Direct Intermodal Service, Inc.
5165 Campus Drive, Suite 400

Plymouth Meeting, PA 19462

Mike Radak

Hanjin Shipping America, L.L.C.
80 Route 4 East

Paramus, NJ 07652-4600

Honorable Tom Reed
1037 Longworth House Office Building
Washington, DC 20515



James Riffin
1941 Greenspring Drive
Timonium, MD 21093

David F. Ritkind

Stinson Leonard Street

1775 Pennsylvania Avenue NW, Suite 800
Washington, DC 20006

Joe Shefchik

PTI Logistics LLC
2701 Executive Drive
Green Bay, W1 34304

Charles A. Spitulnik

Kaplan Kirsch & Rockwell LLP

1001 Connecticut Avenue, NW, Suite 800
Washington, DC 20036

Jeffery K. Stover

SEDA-COG Joint Rail Authority
201 Furnace Road

Lewisburg, PA 17837

Vincent P. Szeligo

Wick Streiff Meyer O'Boyle & Szeligo PC
1450 Two Chatham Center

Pittsburgh, PA 15219-3427

Ben J. Tarbutton I
Sandersville Railroad Company
PO. Box 269

Sandersville, GA 31082

Honorable Paul Tonko
2463 Rayburn Hob
Washington, D.C. 20515

Honorable Pat Toomey
248 Russell Senate Office Building
Washington, DC 20510

David J. Monte Verde,
1 Mill Street, Suite 101
Batavia, NY 14020-3141
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John B. Vermylen

A. Zerega’s Sons, Inc.
P.O. Box 241

Fair Lawn, NJ 07410

Thomas W. Wilcox
GKG Law, P.C.
Canal Square, 1054 31St Street, N. W, Suite 200

Washington, DC 20007-4492 s
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Louis E. Gitomer
March 30, 2015
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