
LOUIS E. GITOM ER 
Lou@ lgraillaw.com 

MELANI E 8 . Y AS BIN 
Melanie@ lgrai llaw.com 
410-296-2225 

Ms. Cynthia T. Brown 

LAW OFFICES OF 

LOUIS E. GITOMER, LLC. 

June 26, 2014 

Chief of the Section of Administration, Office of Proceedings 
Surface Transportation Board 
395 E Street, S.W. 
Washington, D.C. 20423-0001 

600 BALTIMOR E AVENUE. SUITE 301 
TOWSON, MARYLAND 2 I 204-4022 

(410) 296-2250. (202) 466-6532 
FAX (410) 332-0885 

Re: Docket No. FD 35817, JGB Properties, LLC-Petitionfor Declaratory 
Order 

Dear Ms. Brown: 

CSX Transp01iation, Inc. is efiling a Response to the filing made by JGB 
Properties, LLC on June 17, 2014. 

Thank you for your assistance. If you have any questions, please contact me. 

incerel ;:flo 
Lo E. Gitomer 
Afforney for CSX Transportation, Inc. 

         
        
          
         
                               
                              
       
          
          
          
          
         236232       
       ENTERED 
Office  of  Proceedings 
   June 26, 2014 
          Part of  
    Public Record 



BEFORE THE 

SURFACE TRANSPORTATION BOARD 

DOCKET NO. FD 35817 

JOB PROPERTIES, LLC-PETITION FOR DECLARATORY ORDER 

CSX TRANSPORTATION, INC. RESPONSE TO JOB PROPERTIES, LLC REPLY 

Kim Bongiovanni 
CSX Transportation, Inc. 
5 00 Water Street 
Jacksonville, FL 32202 
(904) 359-1233 

Dated: June 26, 2014 

Louis E. Oitomer, Esq. 
Melanie B. Yasbin, Esq. 
Law Offices of Louis E. Oitomer, LLC 
600 Baltimore A venue, Suite 30 I 
Towson, MD 21204 
(202) 466-6532 

Attorneys for: CSX TRANSPORTATION, INC. 



BEFORE THE 

SURFACE TRANSPORTATION BOARD 

DOCKET NO. FD 35817 

JOB PROPERTIES, LLC-PETITION FOR DECLARATORY ORDER 

CSX TRANSPORTATION, INC. RESPONSE TO JOB PROPERTIES, LLC REPLY 

CSX Transportation, Inc. ("CSXT") responds to the filing made by JOB Properties, LLC 

("JOB") on June 17,2014 ("Reply-to-Reply"). CSXT is responding in order to provide the 

Surface Transportation Board (the "Board") with a more complete record on which to deny 

JOB's request for a declaratory order. The misstatements and misreading of Board precedent in 

the Reply-to-Reply also provide the Board with a proper basis to deny JOB's request to open a 

declaratory order proceeding. 

JOB continues to ignore the facts underlying this proceeding, where tracks were properly 

built over a parcel pursuant to an easement, JOB bought the parcel, then without any permission 

removed the tracks, and now JOB contends that reinstating rail service is improper. Ignoring 

these basic facts, JOB asserts that "it is entirely appropriate for the Board to consider and 

determine the status of the trackage that crossed JOB's property using the easement for purposes 

of determining whether the state action mandating such construction (or, as here, reconstruction) 

and/or related monetary damages, or declaring the rights to use and operate a rail line, is 

permissible." Reply to Reply at 5 (emphasis added). JOB is wrong. But for JOB's illegal 

actions in removing the track, this issue would not have been before the state court. 
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BACKGROUND 

As more fully discussed in CSXT's Reply dated May 30, 2014, 1Woodard Industrial 

Corporation ("Woodard") and D. H. Overmyer Company, Inc. ("Overmyer") entered into two 

agreements whereby Woodard granted Overmyer easements for railroad rights-of-way 

(collectively "Easements") over Woodard's property at 4560 Steelway Boulevard in order to 

provide access for railroad service to two other parcels of land owned by Overmyer, the Northern 

Parcel and the Southern Parcel. The Easements are the dominant estate over Woodard's servient 

estate. To the best of CSXT' s knowledge, the tracks were put in place in 1966 and over the 

years, service over the tracks was provided by the New York Central Railroad ("NYC"), the 

Penn Central, Conrail, and CSXT. 

JGB acquired the servient estate in 2005. At the time JGB purchased the Property, there 

were two sets of tracks on the Property, one serving the Southern Parcel/Ironwood's property 

and one serving the Northern Parcel!Steelway's property. Both sets of tracks connected with 

CSXT's St. Lawrence Subdivision.2 Both sets of tracks were part of the dominant estates, 

granted by the Easements. JGB, without the approval or consent of Ironwood or CSXT, removed 

the track that served the Southern Parcel from the Propet1y. While JGB asserts that the track is a 

line of railroad, it did not seek Board authority in order to lawfully remove the track from its 

Property, the servient estate. Ironwood wants to replace the track connecting the Southern Parcel 

to CSXT so that CSXT can provide rail service. JGB continues to resist Ironwood's efforts to 

use the dominant estate created by the Easement for the purpose intended by the Easement-

construction of an active spur track. 

1 See pages 4-8. 
The St. Lawrence Subdivision runs between Syracuse, NY and Montreal, Quebec. 
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To the best of CSXT's knowledge, Overmyer and Ironwood never held themselves out, 

or intended to hold themselves out, to provide common carrier service, they owned no 

equipment, published no tariffs, and did not pick up rail traffic from shippers or deliver rail 

traffic to shippers. They were only a landlord providing track for their customers to use with an 

existing carrier. These facts distinguish this proceeding from Effingham R.R.-Petitionfor 

Declaratory Order-Canst. at Effingham, IL, 2 S.T.B. 606. 

ARGUMENT 

The Board does not need to determine the status of the track to determine that the state 

court action requiring replacement of the track or monetary damages for the track's removal is 

permissible. All ofthe parties agree that the track falls within the Board's jurisdiction. And all 

of the parties agree that JOB removed the track from the easement, without the permission of 

Ironwood, LLC the owner of the easement and dominant estate. Therefore, JOB's removal of 

the track is a violation of the law. 3 

Regardless of the classification of the track, Board authority is not required to replace it. 

Railroads and private track owners replace lines of railroad and excepted track all of the time 

without seeking Board authority. Ironwood simply wants to replace track that has been removed 

through no fault of its own, similar to a railroad replacing track that has been removed by a 

natural disaster like Hurricane Sandy or Katrina. 

JOB is asking the Board to approve of its unlawful removal oftrack from the Easement 

by granting an adverse abandonment in this proceeding. As CSXT has stated in its initial Reply, 

3 lfthe track is part of a line ofrailroad, and CSXT contends that it is not, JGB unlawfully removed the track 
without seeking authority from the Board under 49 U .S.C. l 0903. "Neither a public nor a private entity may 
interfere with a carrier's ability to fulfill its common carrier obligation by severing a carrier's line without Board 
authorization." Maumee & Western Railroad Company and RMW Ventures LLC-Petition(or Declarat01y Order
CSX Transportation. Inc. Crossing Rights at Defiance, OH, STB Finance Docket No. 34527 (STB served May 
2007) slip op at 6. 
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an adverse abandonment is inappropriate in a declaratory order proceeding. 

In its attempt to clarify the record, JOB has muddled the law. JOB wrongly contorts the 

decision in Modern Handcrqfi, Inc.-Abandonment, 363 I. C. C. 969 (1981) ("Modern 

Handcraft"), to suppoti its position that the Board should grant an adverse abandonment in this 

declaratory order proceeding, when in reality Modern Handcraft specifically supports the 

opposite finding. The request for an adverse abandonment in Modern Handcrcift was filed in 

accord with the abandonment statute and states in the first sentence of the decision that "[t]his 

decision deals with two related applications filed by noncarriers seeking a Commission 

determination that the public convenience and necessity permits or requires abandonment of a 

rail line despite the opposition of the rail carrier owning the line." (emphasis added). !d. The 

Commission addressed the adverse abandonment request because it was filed as an application 

for abandonment, not a declaratory order. 

In abandonment proceedings,4 there are procedural requirements that are in place to 

protect shippers, employees, and railroads. See 49 U.S.C. §§ 10903-10905. The Board has 

enumerated and detailed these requirements in its Abandonment Regulations at 49 CFR Part 

1152. These requirements include: providing advanced notice of intent to abandon ( 49 C.F. R. 

1152.20); filing environmental and historic reports (49 C.F.R. 1152.22(t), 49 C.F.R. 1105.7,49 

C.F.R. 1105.8); and identifying the rural and community impact (49 C.F.R. 1122 (e)), among 

others. While these rules may be modified, they are not ignored in adverse abandonment 

proceedings. 5 Under longstanding Board and Commission precedent, like that in i\!Jodern 

~ In this proceeding, the track at issue is not a line of railroad, it is excepted track under Section I 0906. Therefore, 
the Board is explicitly prohibited from acting on an abandonment request by Section I 0906. Even if the Board finds 
that the track at issue is a line of railroad, and CSXT argues that it is not, a declaratory order proceeding does not 
provide the same protections or opp01iunities to comment that are provided by an abandonment proceeding. 
5 See Canadian National Railway Company-Adverse Discontinuance-Lines of Bangor and Aroostook Railroad 
Company and Van Buren Bridge Company in Aroostook County, ME, STB Docket No. AB-297 (Sub-No. 3) (STB 
served Sept. 25, 2002), New York City Economic Development Corporation-Adverse Abandonment-New York 
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Handcrqft which JGB relies on for the wrong conclusion, the Board should not grant an adverse 

abandonment here, because JGB has not complied with any ofthe statutory requirements or 

rules. In addition, JGB should not be rewarded for its unlawful behavior. 

The standard governing the Board's decision on an adverse abandonment is whether the 

present or future public convenience and necessity ("PN&C") require or permit the proposed 

abandonment. See Denver & Rio Grande Railway Historical Foundation-Adverse 

Abandonment-in Mineral County, CO, STB Docket No. AB-1014 (STB served April27, 2009). 

In the adverse abandonment context, the Board considers whether there is a present or future 

public need for rail service over the line and whether that need is outweighed by other interests. 

CSXT has an agreement in place with Ironwood to provide Ironwood with rail service 

once the tracks removed by JBG have been replaced (See Exhibit A). Ironwood wants to replace 

the track wrongfully removed by JGB. JGB does not want Ironwood to do so. While JGB has 

stated "here ... the underlying property is poised to be utilized and developed for productive (non

rail) use," it does not state what that non-rail use might be. Without knowledge of what that use 

may be there is no way to balance it against the present and future public need for rail service. 

Ironwood, representing shippers and CSXT as the carrier, agree that there is a potential need for 

rail service. JBG has provided no evidence of any interest to be weighed against continued rail 

service, which the Board consistently suppotis. See Western Stock Shmv Assn.-Aban. 

Exemption-in Denver Co., 1 S.T.B. 113, 131 ( 1996) (there is a statutory duty to preserve and 

promote continued rail service"). Despite JOB's assertion to the contrary, the Board's policy is to 

retain rail service where there is a need. 

In addition, in footnote 23, JGB misconstrues CSXT's argument regarding expansion of 

service. CSXT merely explained that the Board recognizes that track constructed as excepted 

Cross Harbor Railroad. Inc. STB Docket No. AB-596 (STB served Dec. 3, 200 I) 
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track may evolve into a line of railroad over time through use. See Texas & Pac. Ry. V Gulf, 

Etc., Ry, 270 U.S. 266 (1926). Although CSXT does not believe that the track was at any time 

or has evolved into a line of railroad, such an evolution makes JGB 's argument that the track was 

unlawfully constructed without Commission authority moot. The same analysis applies to 

CSXT's continued operation of the track. 

CONCLUSION 

CSXT respectfully requests that the Board deny JOB's request for a declaratory order and 

find that a certificate of public convenience and necessity or exemption is not required to operate 

over the tracks, civil penalties are not appropriate, and the state law actions are not preempted 

under ICCTA. CSXT also requests that the Board deny the requests for a cease and desist order 

and for an adverse abandonment. 

Kim Bongiovanni 
CSX Transportation, Inc. 
500 Water Street 
Jacksonville, FL 32202 
(904) 359-1233 

Dated: June 26, 2014 

Lou· E. Gitomer, Esq. 
anie B. Yasbin, Esq. 

Law Offices of Louis E. Gitomer, LLC 
600 Baltimore Avenue, Suite 301 
Towson, MD 21204 
(202) 466-6532 

Attorneys for: CSX TRANSPORTATION, INC. 
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CERTIFICATE OF SERVICE 

I hereby cet1ify that I have caused the Response in Docket No. FD 35817, JGB 

Properties, LLLC-Petitionfor Declaratory Order to be served electronically on: 

Peter A. Pohl 
Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, DC 20036-3003 

Karen A. Booth 
Thompson Hine LLP 
1919 M Street, N.W., Suite 700 
Washington, DC 20036 
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EXHIBIT A- SIDETRACK AGREEMENT 
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PS- FOR,_\11550ll' 
REVlSED APRIL 29,2008 

AGREElv!E\T NO. CSXS97595 

PRIVATE SIDETRACK AGREKMENT 

T£-ITS AGREEiviENT, Made and effective as ofFebmary 29,2012, by and bclwccu CSX 
TRANSPORTATION, 1NC, a Virginia corporation, whose maiLing address is 500 \Vater Street, 
Jacksonville, Florida 32202, hereinafter called "Raih-oad," and IRON"'V100D, L.L.C., a limited 
liabilily company of the State of New York, whose mailing address is 4851 Keller Springs Road, 
Suite 222, Addison, Texas 75001, hereinafter called "Industry," VIITN.i2SSETH: 

J. PURPOSE: 

1 .1 The purpose of tbis Agreement is to detail the pruvisions of the maillten<mcc 
;md use of Private Sidetrack Nos. 232, 766 and a portion of Track 764 fnr the tender and receipt 
of rail freight traffic fur the account ofindus!Ty. The private sidetracks, whjch consist of the 
track strucl1.1re (rails, ties and fastelt-lngs), ballast, grading, drainage structure, turnout, bumping 
post and other appurtenances (hereinafter, collectively, the "Sidetrack''), arc located at or ncar 
Liverpool, in the County of Onondaga, State ofNew York, as shown on a.ttached Drawing No. 
Cl20001, dated Januilly 24, 2012 (hereinafter the "Plan"). 

2. OWNF~RSHTI' AND CONSTRUCTION: 

2.1 The Sidetrack, as shown on the Plan, have been cotL'>imcted~ excepting that 
portion passing over property knovm to be 0\'ined by JGB Property, LLC (hereinafter "JGB") 
wh.ich shall be constructed in accordance with ilie Stipulation and Order known as Index No. 
2009-5770, R.JI No. 33-09-3858, marked as H..xhibit A and attached hereto. Railro<.1d owns that 
portion of Track No. 230 from Point of S\vitch (hereinafter "P.S.") in Railroad's connecting track 
'\lo. 228 at Mikpost QM-6.58, Track Station 347+21 = 0+00, to Trdck Station 1+70 (hen:inafler 
cPJlcd "RailTOad's Segment"). Industry owns Track No. ::?.32 from Track Station l+21 to Track 
Stat-ion 12+90, the first 120 feet of Track 764 and all of Track No. 766 (hcreinnflcr, collectively, 
called "Industry's SeE<,-ment"). 

3. GOVElli~MENTAL REQUIREMENT(S): 

3.1 Industry agrees, at its sole expense, to comply with all applicable la\vs and 
regulnticns and to obtain aU necessary govemmental permits, auiliorizations, orders and 
approvals (hereinafter collectively "Gnvemmental Rcquiremcnt(s)") necessary for the 
maintenance m1d use of the Sidetrack. Industr-y agrees to assume the cost of Rai !road's defense 
and to otherwise indemnify and hold Raih-oad harmless from Industry's failure to comply with or 
to obtain the Govermncntal Requirement(s). 

4. MAJNTENANCE: 

4.1 Railroad and Industry, at their own expense, shall in.spcct, ruainl:1in and renew 
their respective Segments of the Sidetrack: (A) in accordance with the Federal R2ilroud 
Adrninistration's Track Safety Standards, ( 49 C.F .R. Pa..-t 213); (B) Railloacl Worker Safety 
Rcguliltions (49 C.F.R Part 214); and (C) in a safe condition, consistent with the operating 
circumstances and amount of use. Prior to each entry of industry upon Industry's Segment of the 
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AGREEMENT 1"0. CSXG97595 

Sidetrack for waintcnance or renew purposes, Industry shall contact local representatives of 
Eailroad's Operating and Engineering Departments and obtain lhe agreement from those 
representatives for the dates and aJJ10UJtt of time that Indusn-y's Segment \vill be out of service 
for ::mch maintenance or renewal purposes. Additionally, both fndustry and Railroad agree to 
keep their respective Segments free from debris, weeds, potholes, icc or snmv, poles, temporary 
or pem1anent stmctmes, other obstructions (Example: parked vehicles), <md/or excavations. 
RaiJroad shall have the right, but not the dmy, to inspect L<dustry's Segment. 

5, CLEARANCES: 

5.1 lndmtry agrees to provide and maintain: (A) the lateral c:lcaruncc 
requirnnents (at least eight feet, six inches [8'6"] from either side of the centerline of the 
Sidetrack, as increased for flat curves, superelevated curves and approaches thereto); and (B) the 
vertical cleamnce requirements (at least l';venty-tv.ro feet [22'0"] above the top of the rail), in 
accordance with the provisions of the Railroad's document entitled "Standard Guidelines and 
Specifications for the Design and Construction of Private Sidetracks," as amended, supplernenlcd 
or superseded (hereinafter the "Specifications"), for the entire length of tlle Sidetrack. .r\ny 
clearance not in compliance with the foregoing is a ';Close" clearance. Each patiy fnrlher agrees 
to provide and maintain increased lateral and/or vertical clearances, to the extent required by 
applicable statutes or regulations. Lateral and vertical clearances for power poles and lines must 
also comply with the National Electlic Safety Code (NESC). 

5.2 Not'..vithstan.ding the foregoing, Industry may maintain Close clearances if: (A) 
lndustrf obtains a waiver fi:om any conflicting GovernmentaL Requircmcnt(s); and (B) plan~ for 
such Close clearances have been provided to Railroad and are not rejected within sixty (60) days 
after the date of receipt. IndusLry agrees to install, maintain and replace (at its sole expense) any 
\vaming signs or lighting or make other adjustments regarding such Close clearances as may be 
required by Railroad or £illY Governmental Requirement(s). 

5.3 iwy gate installed by IndJLsiry across the Sidetrack must provide an 
appropriate cleaTwlce, as provided in the Specifications, aud must be equipped with a double-end 
hm· hasp so that Railroad may install its own lock. If Railroad is mwblc to open !hl' gate to 
deliver or retrieve railcars, Industry shall reimburse Railroad for its costs of making an additional 
trip to the Sidetrack. 

6. RIGHT-OF-WAY: 

6.; TJ1dustry is responsible for obtaioing ail nt;cec;sary Iight-of-wcty (ibTcugb 
mvncrship, easement, permit or othCiwise ), for its Segment of tbe Sidetrack that is nof lncatccl on 
Railroad's right-of-vvrry. The wi4th of :mch right-of-way must be, at a minimum, sufficic:nt to 
provide for the Sidetrack and clearances, cuts, fill;;, drainage ditches, walbvuys or roads, as 
determined by Railroad. 

r. 7 Indus tTy shall not construct or allow the construction of arry road (public or 
pr i vatc ), gate, tunneL, bJidgc, culvert, pit, gas-line, pipe or sinular items on, over, under or alcng 
the entire Sidetr<1ck or Iight-ofcway without the WTitten permission of Railroad. If Rr i!rr:ad's 
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AClREE\1:E[;T NO. CSXG97595 

pcm:tission is granted, Tndustry understand'> that a separate agreement might be necessary and 
tkt Industry ;:;haJJ be responsible for the construction, maintenance, repair and removal costs of 
tb~ foregoing items and ancillary stru.ctures, unless otherwise stated therein. 

6.3 Industry shall not block or permit the blockage of the sighl view area of any 
road crossing over the Sideb.-ack. 

7. RAIL SERVICE: 

1. l Railroad agrr;es, pursuant to tlle provisi~Jns of tbis Agreement, its tariffs, 
circulars, wJcs and rail transportiition contracts, to operate over the Sidetrack in the delivcrf, 
placement and removal of railcars consigned to or ordere-d by Indushy, at such times established 
hy Railroad. Railroad may also use Industry's Segment of the SidetTack for its ovn1 general or 
emergency operating purposes, so long as such purposes do not materially affect the U-'e of the 
Sicietrack fer rail serv-ice to Industry. InchLsily agrees to abide by all applicable provisions of this 
Agreement and Tariffs CSXT 8100/R200 Series, including, without limitation, those addressing 
responsibdity for and payment of demurrage and other accessorial charge~~- Railroad reserves the 
right to cancel the Agreement for any breach of such provisions. 

7 _ 2 Indust1y shall not permjt the use of the Sidetrack by or for the account of third 
parties without the w1itten consent of Railroad. If such use occurs without such consent, 
Industry assumes the same resporu;ibilities, as stated in this Agreement for such use as if for its 
ov,rn accotmt. Railroad shall not be required to provide rail service to such third parties_ 

7.3 Railroad shall be deemed to have delivered any railcar consigned to or ordered 
by lm1usi:ry when such railc1H has been placed on Industry's Segment, so as lo allow access by 
Industry, and Railroad's locomotive has uncoupled from the railcar. At that time, Railroad shall 
be relieved of all liability as a common or contract carrier or as a bailee, and possession of the 
railcar and its contents shall be transferred to Industry. Similarly, any obligation of Railroad Hs a 
common or contract carrier or as a bailee shall nol begin until it has coupled its loconwtivc to the 
k>adcd raiicar and departed the Sidetrack. 

7.4 Industry is responsible ior all railcars and their contenls while in lndm;lry's 
poo;session and assumes all responsibility for payment of aU damage to any railcar and its 
contents, includtng re-railing if neccssmy, that may occur during that tin1e, even if caused by 
third parties. 

7 _5 If RaiLroad is unable to deliver a railcar on tile Sidetrnck ior Jondmg or 
u11loading due to tbc sets of1ndmtry or any third party, then such railcar will_ be considered as 
-::.onstmctively placed for dcmurr<:gc purposes at the time of attempted delivery·. 

7.6 Industry acknowledges that the curvature in the Sitletrack may be too 
excessive (> 12 Degrees) to allow operation of raiJJ-oad equipment and raik;1rs of cetiain size 
and/or charact<::ristics thereon. Jndu.stry, therefore, assumes all risks of loss, ar:cl dt cost(s) of 
delay or ncndelivery of any consig11mcnt, and agrees to make no claim against Railroad if 
Rai l.road is -,ma blc to operate any particular equipment or rail cm-~i on SiJctrack because of said 
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curvGture. Industry also recognizes that such degree of curvature may cnhcmcc the po3sibility or 
likelihood of derailment, and Industry also assumes all risk ofloss, cost(s), damag·::s or expenses 
re,;ulting from such derailmem. 

8. I:IALARDOUS MATERIALS: 

8.1 Sections 8.3 and 8.4 herein shall apply when the Sidetrack is used for the 
delivery or tender of any dangerous, flammable, explosive or hazardous commodity (hereinafter 
''Ha:diEdous Materials"), as determined by the U.S. Department ofTnmsportation under lhe 
Hazardous Materials Transportation Act (49 C.S.C. §§ l80J, et seq.) and the Haz:mlous 
i'.·laicrids Regulations ( 49 C.F.R. P<:uis 170-179) issued thereunder, as arncuded from time. t:) 

time, 

8.2 Excepting railcar shipr.1ents, no Hazardous Materials shall be placed: (A.) on 
the Sidetrack; (B) within the cle::u:ar;cc rclluircmcnts established herein; or (C) within one 
hundred (100) feet ofRailroad's connecting mainline track 

8.3 Industry shall comply with all recommended practices of the Associ:1tiou of 
American Railroads and a11 Governmental Rcqnircmcnt(s) regarding the loading, unloading, 
pos:;cssion, transfer und/or storage of Hazardous Matetials, including but not limited to the 
tostallation and usc of pollution abatemeni and control structures and other equipment thE~t is 
prucLent or required under such practices ancl!or Government'll Req1ti.rcment(s). 

3.4 In the event of a Hazardous Matelials leak, spill, or release, Indus tty sball 
immediately notify the appropriate Govemmcntal Response Ce.nter and Railroad's Operations 
Center and, at its sole. r:xpense, take all appropriate steps h) clean, neutralize and remove the 
spill. 

9. Al~TERATIONS: 

9.1 1ndustt-y shall supply Railroad vvith construction plans of any adclition, deletion 
or modification (hereinafter jointly the "Alterations") to lndustry's Segment of the Sidetrack, awJ 
ohl:.rin Rnilroad's written com;ent (which will not be unreasonably withheld) prior to making any 
Alterati.-•n<>. The Aiterations arc also subject to the aforementioned Specifications. 

W. SUSPENSION AND TERt\-IlNATION: 

10.1 Railroad may temporarily suspend itei OI)etations over the Sidetrack if, in its 
sole opinion, the condition of Industry's Segment of the Sidetrack i2 unsafe or if' such operations 
would interfere with its common,carrier duties. Railroad may impo,;e the suspeusion ()rally, but 
shall also provide a vvrittcn notice to Industry regarding such temporary suspension. 

l0.2 Either party may tcm1inate this Agreement upon the default o:7 the other 
party. The party claiming a default must provide the other party \Vith notice. If the default i3 uot 
corrected withir thirty (30) days of<the date of such notice, the pruty c.1aiming dcfauit may 
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terminate this Agreement upon written notice. Use of the Sidetrack hy Railroad during any 
notice peri.od shall not be considered as a \Vaiver of any default claimed by it. 

10.3 Reserved 

10.4 This Agreement \Vill terminate, without the necessity of further notice, upon 
the abandonment of Railroad's connecting mainline track. 

I. 0.5 Either pa~v may tenninH.te t.l"lis Agreernent by extending thirty (30) days' 
notice to the other party. 

10.6 TJpou the termination of this Agreement, each party may remove any portion 
of its Segment that rests upon the right-of-way of the other party. If not removed within six.ty 
( 60) days after sue b. tcfl..ni.nation, title to that remaining Segmeut will pas,; to the oilier party, who 
may then remove it and restore the underlying right-of-way at the expense of the prior owner. 

10.7 Eaiiroad provides transportation service to Industry over the Sidetrack. 
Railroad may make changes in its signal and switching technology in response to change~ in 
regulation. Railroad may invoice, and Industry shall pay, amounts Rail.road deems necessary, in 
its reasonable discretion, for the installation of ;;witch, signal and other upgrades associated with 
the Sidetrack which Railroad deems appropriate to meet Federal, State or local laws or 
regulations. R.:1ilroad will have the ri_ght: to discontinue shipments over the Sidetrack or 
terminate this Agreement upon thirty (30) days advance written notice iflndmb-y docs not pay 
any amonnt invoiced by Railroad for upgrades pursuant to this paragraph. 

ll. LIABILITY c\ND INSl.JRANCE: 

11. 1 Except as otherwise provided herein, any and all damages, claims, demands, 
causes of action, suits, expenses, judgment::; and interest whatsoever (hereinafter collectively 
"Losses") in con.ncetion with injury to or death of <my person or persons whomsoever (including 
emp);Jyecs, invitees and agents of the parties hereto) or loss of or dmnagc tn any property 
whatsoevEr arising out of or resulting directly or indirectly from tbe constmction, maintenance, 
repair, me, alteration, operation or removal of the Sidetrac.k shall he divided between the 
H.ailroad ;md Industt-y as follows: 

(1\) Each party shall indemnify and hold the other party harmless from all 
Losses arising from the indemnif_ying party's willful or gross negligence, it:' sole negligence 
<inJlor it..c.; joint ur concurring negligence with a third pmiy. 

(B) The parties agree to jointly defend and bear equally between them ail 
Losses :n·i~ing from their joint or concurring negligence. 

(C) Notwithstanding the foregoing, :md irrespeclive of i.he sole, join( or 
concL.rring ncg]jgence of Railroad, Industry ac!rno'.vlcdges that it is solely resronsihle f()r ancl 
agrees to indemnify and save Railrpad hannlcss from all Losses arising from: (i) tbe failure of 
Industry to properly maintain its Segment of the Sidetrack; (ii) the constmction, altcwtion Gr 
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removal of the Sidetrack by Industr; ; (iii) the presence of rc Close clc.ar?J1ce on JJJdustry's 
Segment; o r (iv) the explosion, spillage and/or presence ofHazru-dous Materia ls on its properties, 
fac. iliiy or on Industry's Segment, bu t only when such Losses would not llave occurred but for the 
da.ugewus natu re of the Hazardous lvfaterials. 

(D) Railroad may be the lessee/operator of the mai.nline track tbat cow1c:cts 
wi.ili the Side track. Jn that event, the indemnities :fro m InduslTy to Ra ilroad under th is section 
shall a lso include the lessor/owner of such track. 

11.2 Industry at its sole cost and expense, must procure and mainta i.L1 .in eft~xt 

during the continuance of this Agreemen t, a policy of Com mercial Genera.[ L iability tn surance 
(COL), naJ.JJ.ill.g fulilioad, and/or its designee, as additional insured and cover ing l iabili ty 
assUJ-:ned by Industry Wlder th is Agreement. A coverage limit of not Jess than FIVE l'vllLLION 
A ND 00/100 U. S. DOLLARS ($5,000,000.00) Combined Si..'lgle Limi t per occurrence for bodily 
injury liabi lity and property damage liabihty is requiTed to protect Industly 's assumed 
obligations. T.bc evidence of insmance coverage shall be provided to Railroad and endorsed to 
provide for thirty (30) days' notice to Railroad_ prior to cancellation or modifi cation of any 
policy. M aiJ CGL cer tificate, aloug wilh agreement, to CSX Transportation, Inc., Speed Code 
.T! 80 , 500 \Vater Street, Jacksonville , FL 32202. On each successive year, send certificate to 
R encwalCOI@csx .com. 

If said CGL insurance policy(ies) do( es) not automatically cover Indu stry '8 coulraclual 
liahi.l ity duri.ng periods of survey, i.ustalli!ti.on, maintenance and contimwd occnpa.ti on, a specific 
endorsement addi11g such coverage shall be purchased by Industry . lf said CGL polic.y is wri tten 
on a "claims made" b asis instead of a "per occunence" bas is, Industry shall arrange for adequate 
time for reporting losses . Failure to do so shall be at Industry's sole risk. 

Securin g such insurance shall not l i.J.n.i t Industry's liability under th.is Agreement, but sb.<:1U 
be secmity therefor. 

! ! .3 RESERVE D 

1. 1 A Specifically to cov er construction or demolition operations willlin fi fty feet 
(50') of any opertlted raiJroa.d track(s) or affecting any rai lroad bridge, tr<.:stlc, tunnel, track(s) , 
roadbed, overpass or underpass, Industry shall: (a) notify Railroad; a.nd (b) require its 
contractor(s) perforrrung such operations to p rocure and maintain clmi11g the period of 
construction or demolition operations, at no cos t to Railroad, Rllilroad Pwtective Liabili ty (RPL) 
I.nsurance , namin g R Ftjlroad, and/or its designee, as Named fn sured, written on the CUJTcnt 

ISO/RJM!\ Form (ISO Form No. CG 00 35 01 96) with limit:; o f FIVE MILLION AND 00/ l 00 
U.S . DOLLARS ($5,000,000.00),per occurrence for bodily injury unci proper ty damage, wi th at 
least TEN MJLLION AA'D 00/100 U.S . DOLLARS ($10,000,000.00) aggrega te limit per aruma! 
policy periud, with Pollut ion Exclusion A mendment (ISO CG 28 31 1 \. 85) if an older ISO Form 
CG 00 35 is used . The original of such R PL poJj cy shall be sent to nnd npproved by Railroad 
p i or to commencement of such construction or de;:noli tion. Railroad rc.scrvcs the right lo 
demand higher limi ts . 
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At Railroad's option, in lieu of p~1rchasing RPL insurance from an insurance company 
(but not CGL insurance), Industry may pay Railroad, at Railroad's current rate at time of request, 
the cost of adding this Agreement, or additional construction and/o r demoli ti on activities, to 
Railroad's Railroad Protective Liability (RPL) Policy for the period of actual eonstmction. Tbis 
coverage is offered at Railroad's discretion a nd may not be available under all circuiDstance!i. 

lZ . ASSIGN1VIENT: 

12.1 This Agreement may not be assigned without the written consent of either 
party, but shall be assumed by their sucecssors through merger or acqu isitio n. Industry may 3ell 
or assign ils Segmen t of the Sidetrack and right-of-way upon notice to Railroad, but su c.:b 
tratL<:achons shall not affec t this Agree.ment or cany any rights regarding any n1il sen,ice 
desnibed il1 this Agreement. 

12.2 No twiihs taDding the provisio ns of Sections 12. 1 or 10.4 , Railroad may ass.igu 
this Agreement to any new owner or operator of its connecting mainline track. 

13. MISCELLANEOUS : 

13 .1 Each provision of this AgTeement is severable from the other provisions. If 
any such provision is ruled to be void or tlllenforceable, the remaining provisions wil l continue in 
fuJJ force and effect. 

13 .2 Other documents may also describe nnd cover a po1iion of them il ::;ervice and 
other provisi.ons of this Agreement. Should any conflict arise between such otbe; doGuments and 
this Agr eement, Railroad may designate wb.icb provision wm contro l. 

13 .3 The se<.:tion captions in this Agreement are for the convenience of the p<uiie,;; 
and are not substantive in nature. All words contained i.n thi::; Agreement sha.ll be construed in 
accordance with their customary usage in the raiJroad industry. 

13.4 Th e failure of either party to enforce any provision of thir< Agreement or to 
prosecute any default will not be considered as a waiver of U1at provision or a bar to prosecution 
of Lh<i l default unless so indicated i11 writing. 

l3 .. 'l All notices shall be ill writing, stall be sent to the address contained in the 
introductory section and shaH be considered as de livered: (A) ou the next business clay, iJ scut by 
telex, Lelecopy, telegram or overnight cani.er; or (B) fi ve (5) days after the postmark, if sent by 
firs t class maiL 

U .6 Tbc late paynient of any charge due Railroad pmsuant to this Agreement will 
resu.lt in the :1ssessment o f Railroad's tbcn standard laie fee and interest charges at the rate of 
e ighteen percent (18%) pet annwu, or at the highest la...,1u l ra te, uutiJ payment in fuU is rece ived . 

13.7 In.dustty agrees .to reimburse Rai1road for all reasonabl e costs (including 
attomey's fees) incun:ed by Railroad for collecting any amount due under this Agreement. 
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14. l This Agreement constitutes the entire understm1ding of the pa1iic:s, is to be: 
constTucd under the laws of the state in which the Sidetrack is located, may not be modified 
without the written consent of both parties, and has been executed by their duly amholizcd 
oilicials. 

\Vitncss for Rail mad: TRA.NSPORTA TION, 

Prinl/Type Name:~ ______ h.-.'.iJLJte .... l.\:n~m: ___ . __ __ 

D1rc<.:tor 

Ptint/Type Title: 

Who, by the execution h.:-.reot~ affirms that hc/slw has 
the authority to do so and to bind the Industry to the 
terms and conditions of this Agrcemcnl. 

Print!fyp<.' Name: [liot: D. Lito[f 
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President of Steelway Realty 
Corporation 
Nanag.Lng }'te;n\n!r 
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