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s ION BOARD 

Ex Parte 7ll(Sub-No. 1) 

CIP I ING 

COMMENTS 

Samuel J. Nasca, /for and on behalf of SMART/Trans­

portation Division, New York State Legislative Board 

(SMART/TD-NY), submits these comments in response to 

Surface Transportation Board (STB or Board) Notice of 

Proposed Rulemaking (NPRM), dated July 25, 2016 (served 

ly27), 81 . 51149-65 (Aug. 3, 2016) s le 

rte 711 proceedi ich 

been pending since ly 25, 2012, and sets rth t 

t 



instant new NPRM, a new procee ng, instituted as Ex 

Parte 711 (Sub-No. 1). Ex rte 711 procee 

followed an earlier Ex rte 705, 

SMART/TD-NY has been an active participant in Ex 

Parte 711,2/as well as in Ex rte 705. SMART/TD-NY 

continues to oppose the major modifications to 

competitive access proposed by NI and ot r interests. 

Moreover, it has been a bedrock principle of railroad 

regulation that the originating rail carrier is entitled 

to enjoy its long haul, enshrined in Section 15(4) of 

the Interstate Commerce Act, and carried forward without 

substantive change by the 1978 codification into the 

current 49 U.S.C. §10705. Of course, there have been 

added certain l ted exceptions, such as where 

0 SW a r re 

rd's decision initia i t instant ru ng 

has rly waived t ex parte contact pr ti on 

r 



so as to set-up private meetings between private 

practitioners and indivi l ncy Members concerning 

reciprocal swit ing arr nts. It is anticipated 

that agency personnel, l will embrace in al 

Board Member off ice staff as well as other ency staff, 

will participate in t indi dual meetings. 

28-29). This is manifestly highly improper, and is 

prejudicial to many parties to this rulemaking. All 

private participants in these meetings should hear the 

remarks of all ot r private participants, as well as 

the comments of all agency staff and all agency Members. 

The preparation of meeting summaries is wholly 

unsatisfactory. The fact that the agency employed this 

divisive tactic to a lesser extent last year in Ex Parte 

724 (Sub-No. 4), 

des no sound basis to 

ra r 

ru ernak E 0. ) f d 

reorganizing data r orti is far f ferent from t 

now sed es f ru es to rn 



greatly affecting t railroad industry, and harming 

railroad employees. The NPRM recognizes t re as en 

no significant change in licy rega ng ror 
'-' '- rocal 

s t ing in more than 30 ars; re are many 

different and often conflicti ews rega l t 

potential benefits of reciprocal switching to shi rs 

and impacts to carriers, whi are complicated and o en 

The public deserves an open and transparent 

railroad regulatory agency, rat r than a secret 

tribunal. The STB should vacate its procedural and ex 

parte waiver, and adopt the usual open rulemaking 

hearing process 

meetings would be prejudicial to railroad employees. 

2. 

sition of SMART/TD in competit ve access 

ee t s 

rren y a t 

ters rega ng c titive access, l we 

rs lS n to tory rec roca 



positions ln this proceeding, SMART/TD-NY ' 1 Wl.L advise if 

it has different sit ions n reply /TD-

comments come 

t merits, /TD- considers t reci ca 

s t ing proposed ru es wou d l t its rs 

and to the rail in stry. a should not adopt t 

proposed reciprocal switching rules. 

3 . 

numerous objections to the proposed reciprocal switching 

rules, they nevertheless are adopted, the STB should 

require that the switching agreements contain employee 

protective conditions. 49 U.S.C. §11102(c) (2) 

The Board may require reciprocal switch­
ing agreements entered into by rail 
carriers pursuant to this subsection to 
contain provisions for the protection of 
t interests of lo es af cted 
t reby. 

f 

prescription of reciprocal switching the Board, in 

t various procee ngs pre ssor to t instant 



principally in Ex rte 705 and in Ex rte 711. 

A. 

NPRM rec izes t ct es is to 

consi red by t s in va uati t lie interest 

under §11102(c) 1), in ciding t r to approve t 

reciprocal swit i agreement. 

B. 

Employees. As indicated from the language of 

§1102 (c) (2), set forth above, the STB can require 

employee protective conditions on reciprocal swit ing. 

The railroad parties have amply demonstrated in Ex 

Parte 711, that mandatory reciprocal switching would 

sit major changes in railroad operations, virtually 

comparable to merger, acquisition, or control 

proceedings. SMART/TD-NY need not again prove t point. 

impact on railroad lo es, particularl 

g lo e , n .. 

3/ SMART/TD- /or i s pre cessor U-NY, f led 
written ple ngs in Ex Par e 705 on April 12, 20 (ID 
2 2 9 2 2 5 ) ; May 2 7 , 2 0 1 ( ID 2 2 9 6 3 4 ) ; 1 y 2 5 , 2 0 1 ( I 
230677). Witten rte 711 were filed 

4 



termini whet r to approve Class 1 carrier 

transactions un r §11324(b), reaf ter se 

mandato 

so too t 

lo e con t on on rova r 11326, 

STB s ld se l e protec ive 

conditions when the STB re ires reciprocal swit ing. 

The precise language of the lo e protective 

conditions may st be determined at a later sta ln 

this rulemaking proceeding. 

The Board should not adopt the rules set forth in 

the NPRM. If reciprocal switching nevertheless is to be 

required, the Board should require provisions for the 

protection of t 

thereby. 

October 26, 2016 

interests of emplo es affected 

spect lly submitted, 




