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I.  INTRODUCTION  

 This Petition is filed on behalf North Coast Railroad Authority and its contract 

freight operator Northwestern Pacific Railroad Company seeking injunctive relief and an 

emergency declaratory order allowing for the resumption of freight service to shippers 

and receivers engaged in interstate commerce. Freight service provided by Petitioners has 

been illegally suspended by the Sonoma Marin Area Rail Transit District, stranding 

railcars in transit and preventing them from reaching their intended destination and 

creating uncertainty as to future freight traffic. Specifically, on October 2, 2016 SMART 

refused to issue a track warrants for a NWPCo train containing rail cars containing grain 

for customers in Petaluma, Californian and rail cars containing LPG cars, asserting 

preconditions to the issuance of a track warrant.   On October 3, 2016 SMART again 

denied those track warrants. 

 

II. RELATIONSHIP OF THE PARTIES  

 The North Coast Railroad Authority, (“NCRA”) is a public agency created by the 

California Legislature to preserve freight rail service on the Northwestern Pacific 

Railroad in Northern California.  The Northwestern Pacific Railroad Company, 

“NWPCo” is NCRA’s contract freight operator. NCRA was authorized by the Board to 

acquire an ownership interest in the Northwestern Pacific Railroad Line and NWPCo was 

authorized to operate on the property interest acquired by the NCRA.  1  

 Effective January 1, 2003, SMART was created by the California Legislature to 

provide commuter passenger service on portions of the line (California Public Utilities 

Code §§10500 et seq.).  By this legislation and various conveyances, SMART received 

fee ownership of the Healdsburg and Lombard segments, and NCRA received fee 

                                                           
1
 NCRA acquired the authority to operate on the Willits, Healdsburg, Ignacio and Lombard segments pursuant to 

North Coast Railroad Authority-Lease and Operation Exemption-California Northern Railroad Company, 
Northwestern Pacific Railroad Authority, and Golden Gate Bridge, Highway and Transportation District, STB 
Finance Docket No. 33115 (STB served Sept. 27, 1996. NCRA, in turn contracted its surface freight easement rights 
on these segments to NWPCo pursuant to Northwestern Pacific Railroad Company—Change in Operators 
Exemption—North Coast Railroad Authority, Sonoma-Marin Area Transit District, STB Finance Docket No. 35073, 
(STB Served August 16, 2007.) 
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ownership of the Willits segment.  SMART was given the exclusive right to operate 

passenger service. The NCRA was given the exclusive right to conduct freight 

operations. The legislation specifically required both agencies to enter into an operating 

agreement setting forth their mutual operating rights and obligations.  In June, 2011, 

SMART and NCRA entered into an “Operating and Coordination Agreement for the 

Northwestern Pacific Line.”(Agreement)  The Agreement spells out in detail the 

operating relationship of the parties. 

 NWPCo. has operated on the Healdsburg and Lombard segments of the line since 

June, 2011.  SMART is in its final construction and testing phase, and expects to operate 

later this year.  It will operate only on the Healdsburg segment, and parts of Marin 

County. . 

 In 2011 NCRA and SMART entered into the subject Coordination Agreement, the 

Operating & Coordination Agreement for the Northwestern Pacific Line , (Declaration of 

John H. Williams, Exhibit A) which among other things granted to SMART the authority 

to dispatch train movements on the track owned by SMART but subject to the Exclusive 

Freight Easement operated by NWPCo.   Specifically, Section 5.01 of the Coordination 

Agreement provides: 

“Disptaching.  SMART shall manage and control the Shared 
Track. SMART shall dispatch the Shared Track and the 
Lombard Segment”. 

            

             The term, “dispatching,”  is defined in Exhibit A of the Coordination Agreement  

as having the same meaning as set forth in 49 C.F.R. § 241.5 which in no way authorizes 

a preclearance authority over the nature of the cargo transported by a rail carrier.   The 

dispatch function is defined in 49 C.F.R. § 214.5(1)(i) as follows: 

“To control the movement of a train or other on-track 
equipment by the issuance of a written or verbal authority or 
permission affecting a railroad operation, or by establishing a 
route through the use of a railroad signal or train control 
system but not merely by aligning or realigning a switch.” 
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 Section 2.02 of the Coordination Agreement governing Industrial Track states that 

“NCRA, at its own expense, shall have the exclusive right to manage all existing  or later 

built track on the Healdsburg and  Segments used solely for NCRA Freight Service.”  

As to “hazardous materials,   Section 7.05  of the  of the Coordination Agreement 

provides: 

“Hazardous Materials.  Neither Party shall use, generate, 
transport handle, or store Hazardous Materials on the Subject 
Segments other than may be used by the Party in its 
operations in the normal course of business or, in the case of 
NCRA , as may be transported by NCRA in its capacity as a 
common carrier by rail and in all events in accordance with 
Applicable Laws.  Neither Party shall dispose of Hazardous 
Materials of any kind on the Subject Segments. 

   

 The Coordination Agreement assignment of dispatching functions to SMART to 

control the movement of trains on the tracks does not justify its unilateral assumption of a 

preclearance authority over cargo moving in interstate commerce.  Likewise, the 

Coordination Agreement does not and could not lawfully prohibit the movement or 

receipt of hazardous materials, but rather expressly permits such transport.  There is no 

basis for SMART to exercise extra-contract authority by reason of its nominal ownership 

of the fee, given the fact that the Petitioners operate under an Exclusive Freight 

Easement.    

 

III.  CONTROVERSY FOR ADJUDICATION  

 NCRA interprets the granted dispatching function as being limited to the control 

of the movement of trains. SMART has recently and unilaterally asserted an 

interpretation that its contractual dispatching function permits it to prohibit all together 

the movement of any freight upon the Northwestern Pacific Line, or alternatively to 

prohibit the lawful transportation of hazardous materials, and  also alternatively  that rail 

cars containing hazardous materials cannot be stored on spurs at the NWPCo. facility at 
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Schellville, (Southern Pacific MPM 40.0) on what the contract defines in section 2.02 as 

“Industrial Track,” track used exclusively by petitioners. 

 

IV. FACTUAL BACKGROUND  

 Commencing on July 28, 2016, and in full accordance with FRA regulations 

NWPCo transported and stored tanker cars loaded with Liquid Petroleum Gas, a 

hazardous material at its Schellville rail yard on the Lombard Segment. The mainline 

adjacent to the rail yard is not part of the SMART shared track, will not be used for 

SMART passenger service and pursuant to Section 2.01 of the Coordination Agreement 

is not under SMART’s management and control. 

 Prior to accepting the subject cars NWPCo notified the Federal Railroad 

Administration Region 7 and the California Public Utilities Commission of its intention 

to handle the  cars.  On September 21, 2016 the FRA conducted an inspection of the 

facilities whereupon the carrier provided its employee training records, safety plan and 

security plan. The FRA Inspector recommended a no violation finding.  (See FRA 

Inspection Report dated September 21, 2016, Exhibit B, Decl. of John Williams.) On 

September 27, 2016 the FRA conducted a scheduled follow up full inspection of the tank 

cars and issued no violations. (Decl. of Williams ¶ 3:). 

 SMART also attempts to use its dispatch authority as a means of illegally 

governing and controlling freight content.  Here again, this is contrary to the clear 

wording of the Agreement. Section 5.01 Dispatching states “SMART shall manage and 

control the Shared Track.  SMART shall dispatch the Shared Track and the Lombard 

Segment.”  The Agreement makes the distinction between track the parties share, which 

is subject to SMART’s management and control, and the mere dispatch function which 

applies to the Lombard segment 

 Despite the clear language of the Agreement, SMART has assumed the right to 

issue preconditions as to what freight will be allowed..  On October 2, 2016, SMART 

informed NWPCo. that track warrants would not be issued for the movement of twelve 

inbound LPG tanker cars destined for Schellville, outside of SMART’s operating area.  
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These cars are now standing at NCRA’s interchange with the California Northern 

Railroad.  They must be moved within 48 hours, or the first available train, to comply 

with CFR §174.14 requiring the expedited movement of hazardous materials. 

  On September  21, 2016 at 1:54 p.m. the NWPCo trainmaster advised the 

SMART dispatch center requesting authority to move 7 cars, 480 feet in length, 952, tons 

and 136 TPOB from interchange to Petaluma. (Decl. of Williams ¶ 5 )  On the same day 

at 3:20 p.m. the SMART dispatch center advised NWPCo, “Per the GM no track warrants 

until further notice, ( Decl. of Williams ¶ 6 ).2         

  On September 22, 2016 the NCRA and the NWPCo received a formal letter from 

SMART stating SMART’s objection to the transportation and storage of the “LPG cars” 

and “For the continuation of commerce, and notwithstanding the above, on a case by case 

basis SMART will review a track warrant requests [sic] by NWPCO. . .”  (See Decl. of 

John H. Williams, Exhibit C) 

 On October 2, 2016 NWPCo requested a track warrant for 12 tanker cars, and 6 

rail cars of grain for five separate customers on the Northwestern Pacific Railroad line. 

SMART did not approve the track warrant effectively preventing the entire movement. 

Specifically, SMART’S Superintendent of Transportation Jon Kerruish replied to the 

track warrant request that “SMART WILL NOT ALLOW ANY HAZARDOUS RAIL  

CAR SHIPMENTS TO OR FROM THE INTERCHANGE TRACK UNLESS 

APPROVED BY SUPERINENDENT OF TRANSPORATION  JON KERRUISH.” 

(Decl. of John H. Williams, Exhibit D).  The denial of a track warrant prevented the 

movement of an eighteen car train, including 12 LPG rail cars destined for NWPCo’s 

railyard at Schellville and six grain cars destined for Petaluma, California. These cars are 

now standing at NCRA’s interchange with the California Northern Railroad, and  the 

LPG cars must be moved within 48 hours or the first available train, to comply  with CFR 

§ 17 4.14. 

                                                           
2
  Although not analytically relevant, it is ironic that the LPG cars are located in the NWPCo rail yard at Schellville 

on the Lombard Segment where SMART has no transit operations or expectation of  operations on the Lombard 
Segment.   
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 SMART cites no authority to justify its intentional disruption of NWPCo’ s freight 

commerce.  Its General Manager speaks in vague terms implying rights as “owner of the 

track,” or “protecting public safety.”  The Agreement gives track ownership (whether it 

be NCRA’s segment ownership, or SMART’s) no rights or powers other than those 

conferred by the Agreement.  As for safety, the Federal Railroad Administration and the 

California Public Utilities Commission have conducted two separate inspections on 

September 21, 2016 and September 27, 2016 and found no violations as to the movement 

and storage of hazardous materials. 

 

     V. LEGAL AUTHORITY 

 A Declaratory Order that SMART has no regulatory authority to precondition 

freight shipments is requested to prevent imminent harm to the common carrier 

operations of the Petitioners and to resolve manifest confusion as to whether freight 

operations can be conducted or not. To preserve the flow of commerce an  ex parte 

preliminary injunction is requested prohibiting the use of the dispatching function as a 

preclearance requirement for freight operations. 

 A. The Board has broad authority to grant relief related to the Board’s  
  jurisdiction 

 This petition is addressed to the discretionary jurisdiction of the Board to issue a 

declaratory order to terminate a controversy and to remove uncertainty in a matter related 

to the Board’s subject matter jurisdiction pursuant to 5 U.S.C. § 554(e) and 49 U.S.C. § 

721(a) and (b). 

 The ICC Termination Act of 1995 vests in the Board broad jurisdiction over 

“transportation by rail carrier,” 49 U.S.C. § 10501(a)(1) which extends to property, 

facilities, instrumentalities, or equipment of any kind related to such transportation, 49 

U.S.C. §10102(9). Pursuant to 49 U.S.C. § 10501(b), there are two broad categories of 

regulation that are wholly preempted for rail transportation by rail carriers: (1) permitting 

or preclearance requirements that, by their nature, could be used to deny a railroad the 

right to conduct rail operations or proceed with activities the Board has authorized, and 
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(2) attempts to intrude into matters regulated by the Board. Other actions may be 

preempted as they are applied if the actions unreasonably affect, burden, or interfere with 

rail transportation.  

 B. The Board may issue unilateral injunctive relief. 

  1. The Board has jurisdiction pursuant to 49 U.S. C. §721(b) 

 The Board has jurisdiction over this matter, inter allia pursuant to 49 U.S. C. § 

721(b) (4), where necessary to prevent irreparable harm. The Board has authority to issue 

an appropriate order, including “unilateral injunctive orders” and a preliminary 

injunction. In  Public View on Major Rail Consolidation, STB Ex Parte No. 582, 4. 

S.T.B. 586, 2000 W.L. 361896 *6, (STB served April 7, 2000), the Board recognized that 

the legislative history of 49 U.S.C. § 721(b)(4) intended for the Board to issue unilateral 

injunctive orders to prevent irreparable harm.  

 The Board has determined that in a preliminary injunction request, the requesting 

party must show: (1) there is likelihood that it will prevail on the merits of any challenge 

to the action sought to be enjoined; (2) it will suffer irreparable harm in the absence of an 

injunction; (3) other interested parties will not be substantially harmed by an injunction 

and (4) the public interest supports the granting of an injunction. American Chemistry 

Council, the Chlorine Institute, Inc. the Fertilizer Institute, and PPG Industries, Inc. v. 

Alabama Gulf Coast Railway and Railamerica, Inc., STB Docket No. NOR 42129, 2012 

WL 1570153 *3, (S.T.B. served May 4, 2012), citing Washington Metropolitan Area 

Trans Commission v. Holiday Tours, 559 F.2d 841, 843 (D.C. Cir. 1977). 

  2. NCRA is likely to prevail on the merits  

 It is axiomatic that the doctrine of preemption rooted in the Supremacy Clause of 

the United States Constitution permits Congress to expressly displace state or local 

regulation. Congress exercised that authority in the I.C.C. Termination Act of 1995 by 

enacting 49 U.S. C. 10501(b). 

 The preclearance authority asserted and exercised by SMART represents 

regulation as applied to interfere with rail transportation. 
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The term “Transportation” by rail carriers includes, in 
relevant part:  
(A) [a] facility . . . related to the movement of passengers or 
property, or both, by rail, regardless of ownership or an 
agreement concerning use; and  
(B) services related to that movement, including receipt, 
delivery, elevation, Transferr in transit,  . .  . storage, 
handling, and interchange of property." 
49 U.S.C. § 10501(b). 

 Irrespective of whether SMART aspires to “shut down” the freight operations by 

NWPCo altogether as asserted by the General Manager to the NWPCo General Counsel 

on September 21, 2016, (Decl. of John H. Williams ¶ 5); or whether it merely aspires to 

designate acceptable cargo for rail transportation as indicated in its October 2, 2016 

denial of a track warrant, the rights asserted by SMART are preempted.  SMART asserts 

no exemptions from preemption and none would be appropriate because the rail carrier 

here is exercising rights under an Exclusive Freight Easement, ownership authority in the 

case of NCRA and operating authority in the case of NWPCo; SMART as a state created 

agency holds no general police powers of any kind authorizing it to regulate health and 

safety;  and SMART holds no contractual right to interfere with rail transportation, even 

transportation of hazardous materials   

 The moving parties are likely to prevail on the merits because SMART has no 

authority to regulate rail transportation as it has done. 

  3. The moving parties are likely to suffer irreparable harm. 

 Given the denial of a track warrant on October 2, 2016 to NWPCo and earlier 

assertions by SMART the moving parties are uncertain when, and if it will be able to 

discharge its common carrier rights and duties.  Additionally, the customers of the 

railroad are now uncertain whether it can count upon rail service, as for example, 

customers in need of grain for the operation of their business are as of October 2, 2016 

denied service from a train at interchange awaiting a track warrant because SMART 

arrogates to itself a purported authority to deny entry because some of the cars of the train 

contain cargo which it desires to exclude from the Northwestern Pacific Railroad. 
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The uncertainty created by the sudden and unilateral assertion by SMART of 

preclearance authority, and the actual interference on October 2, 2016 of a track warrant 

for a lawful rail transportation movement is harm which is irreparable. The moving 

parties are not only likely to suffer irreparable harm, they have already suffered such 

harm.  

  4. Other parties are not likely to be affected by the requested relief. 

No parties are likely to be adversely affected by the requested relief, although the 

customers of NWPCo are likely to be affected by the denial of relief.  In a letter to the 

Petitioners on September 22, 2016 SMART purported s to justify its interference in the 

name of safety.  For one thing SMART has no authority to regulate or exercise police 

powers for the safety of the public, or to regulate hazardous materials and further, no 

standing to do so. For another, the Department of Transportation acting by and through 

the Federal Railroad Administration pursuant to the Hazardous Materials Transportation 

Act has exclusive authority to regulate hazardous materials in transportation. 

  5. The Public Interest is not likely to be adversely affected. 

The public interest is not adversely implicated by the requested relief. Indeed, the LPG 

rail cars contain the mix for winter fuels and the disruption caused by the preclearance 

authority asserted by SMART is likely to adversely affect the public interest. 

 Although SMART’s statement as to its position has shifted over the past ten days , 

the fact is that as of October 2, 2016  SMART exercised its dispatch function as  a 

preclearance condition to deny warrants to the NWPCo for the lawful movement by 

NWPCo of rail cars  in interstate commerce. 

Both NCRA and NWPCo have standing to seek this relief. NCRA is the holder of an 

exclusive freight easement on the relevant segments, the Lombard, Ignacio and 

Healdsburg Segments. 

 

VI. REQUESTED RELIEF 

 North Coast Railroad Authority and Northwestern Pacific Railroad Company 

request an expedited issuance of a declaratory order as follows: 



track warrants to Northwestern Pacific Railroad Company as a prcclearance for the 

freight, or from interfering with the movement or storage of any rail cars in 

compliance with Federal Railroad Administration regulations." 

Also requested is a Declaratory Order as follows'' 

2. "The dispatching function or ownership status may not be utilized as a 

preclearance authority for any type of cargo, because it is preempted. 

3. For such other and further relief as the Board may deem appropriate 

under the circumstances. 

Dated: October 3, 2016 

ARY, 
General Counsel, NCRA 

!{) l ' ~ 
DOUGLAS BOSCO, 
General Counsel, NWPCo 



DECLARATION OF JOHN H. WILLIAMS 

I, John H. Williams declare that I am President of Northwestern Pacific Railroad 

Company, Inc., a California Corporation, and I make this declaration in that capacity and 

all matters stated herein are true of my own personal knowledge except those matters 

stated on my information and belief and as to those matters I believe it to be true. 

1. In June 2011, the North Coast Railroad Authority and the Sonoma-Marin 

Area Railroad Transit District entered into an Operating & Coordination Agreement for 

the Northwestern Pacific Line, a true copy of which is attached hereto as Exhibit A. 

2. Since June 2011 NWPCo has provided freight service on the Northwestern 

Pacific Railroad pursuant to operating authority approved by the Surface Transportation 

Board. 

3. On July 28, 2016 NWPCo began accepting shipment of Liquid Petroleum 

Gas rail cars which were transported to the NWPCo facility at Schellville, California, 

Southern Pacific Milepost Marker 40.0. Cars were stored on the two spur tracks at the 

Schellville facility which spurs are exclusively operated by NWPCo separate and apart 

from the mainline, which the Coordination Agreement defines as Industrial Track located 

on a segment over which SMART did not contractually maintain control. Prior to the 

acceptance of the cars for shipment and storage the Federal Railroad Administration was 

notified and at all times since July 28, 2016 the NWPCo has been in substantial 

compliance of all FRA regulations. As to storage, the storage on the rail spurs 

exclusively controlled by the NWPCo and the NCRA pursuant to contract is in full 

compliance with FRA regulations after full disclosure to the FRA of all aspects of the 

storage and the contractual relations ofNWPCO. 

4. On September 21, 2016 the Federal Railroad Administration conducted an 

inspection of the Schellville Facility. A true copy of its inspection report is attached as 

Exhibit B. 

5. On September 21, 2016 it was reported to me by the General Counsel of 

NWPCo that the General Manager of SMART stated that the NWPCo was "shut down," 

and I am informed and believe that this position was held by SMART throughout the day 



on September 21, 2016 and into the next day when SMART recanted and permitted 

NWPCo to transport grain cars to Petaluma. True copies of the response to requests for 

Track Warrants are attached as Exhibit C. 

6. On October 2, 2016 NWPCo requested a track warrant for an eighteen car 

train consisting of six grain cars and 12 LPG cars. The request was denied on the 

purported basis that a SMART employee had to approve the cargo being transported and 

that no "hazardous rail car shipment" would be allowed. This denial of a track warrant 

has not been rescinded and the train was denied entry from interchange. A true copy of 

the electronic message from SMART is attached as Exhibit D. 

7. On October 2, 2016 after the denial of the track warrants, a subsequent 

electronic message appeared to indicate that SMART had somewhat reevaluated its 

position. On October 3, 2016 the track warrants request was resubmitted to 

SMART, but again it was denied. 

I, John H. Williams, declare under penalty of perjury that the foregoing is true and 

correct and that this Declaration is executed this 3rd day of October in the State of 

California. 

JOHN :wiLLIAMS . 



EXHIBIT A 
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OPERATING & COORDINATION AGREEMENT 
FOR THE NORTHWESTERN PACIFIC LINE 

1 
THIS OPl:.RA TlNG & COORDINATION AGREEMENT ( .. Agreement .. ). dated as of 

theriL_ day of~~ . 2011. by and between SONOMA-MARIN ARCA RAIL l'RANSIT 
DISTRICT. crefu under California law (""SMART'"). and NORTH CO/\Sl RAILROAD 
AUTHORITY. created under California law ("'NCRA .. ). 

RECITALS: 

WHEREAS. pursuant to the JPA Agreement (defined below) and the Cooperative 
Agreement and set of Principles of Agreement (each dated as of April 30. 1996). all between 
NCRA and Northwestern Pacific Railroad Authority (""NWPR/\ .. ). \arious commitments were 
made. including (I) that NWPRA would acquire title to the Healdsburg and Lombard Segments 
(defined below) and that the NCRA would acquire title to the Willits Segment (defined below). 
(2) that upon acquisition of the Healdsburg and Lombard Segments NWPRA \\Ould come) a 
perpetual and exclusive easement for the operation of freight service and grant contract rights for 
the operation of passenger excursion service over the Healdsburg and Lombard Segments to 
NCRA. and (3) that upon acquisition of the Willits Segment NCRA would convey to NWPRA a 
permanent easement over the Willits Segment for operation of regularly scheduled passenger 
commuter service and for operation of certain intercity and other passenger service: and 

WHEREAS. on April 30, 1996. NWPRA acquired ownership of the Healdsburg and 
Lombard Segments and NCRA acquired title to the Willits Segment: and 

WHEREAS. NWPRA conveyed the aforementioned casement lo NCRA covering the 
I lealdsburg and Lombard Segments: and 

WHEREAS, NCRA conveyed the aforementioned casement to NWPRA covering the 
Willits Segment; and 

WHEREAS. on August 19, I 996. NWPRA and NCRA entered into an Operating 
Agreement for certain portions of the Northwestern Pacific Railroad line (the .. Operating 
Agreement 1996"'); and 

WHEREAS, the 1996 Operating Agreement was a condition precedent to effectuate the 
Grant of Easement conveyed by NWPRA to NCRA and by entering into this new operating 
agreement. the parties do not intend to. in any way. revoke, rescind or otherv.ise nullify the 
effectuation of the Grant of Easements from NWPRA to NCRA or NCR.A to NWPRA (or its 
successor, SMART); and 

WHEREAS. the 1996 Operating Agreement provided that if NWPR.A undertook to 
provide passenger commuter operations, the parties would enter into an agreement (referred to 
therein as the •4Coordination Agreement" ) that described in detail the respective rights and 
obligations of the parties with respect lo maintenance, capital expenditures. dispatching. 
scheduling of operations, environmental liability. taxes and other matters concerning the joint 
use of the Healdsburg Segment and the Lombard Segment: that passenger commuter operations 
would receive operating priority over freight operations. provided that freight service continued 

22 OpcrJling Agrccment.doc/\grccmcnt IX>C 



to be provided on the Healdshurg Segment and the Lombard Segment in a manner that meets the 
needs of the shippers on the line: that passenger operations disrupt NCRA · s freight operations to 
the minimum extent possible: and that the agreement would include provisions that address the 
issues set fonh in Schedule 3.10 to the Operating Agreement 1996: and 

WHEREAS. SMART is NWPRA 's successor m interest; and 

WHEREAS. SMART intends to undertake passenger commtller operations on the 
Healdsburg Segment and on a portion of the Willits Segment pursuant to its easement thereon 
(together defined more specifkall) belO\\. as the .. Shared Trad. '') and may later expand such 
operations to include some or all of the Lombard Segment and mC'lrc or the rest of the Willits 
Segment covered by its easement thereon: and 

WHEREAS, multi -use pathways are part of SMAR r·s enahling legislation nnd integral 
to SMART s project and planned use of its property: and 

WHEREAS. on September 13. 2006. NCRA and North\'vestl!m Pacific Railroad 
Company ("NWPCo'"), a California corporation. entered into a lease agreement for NWPCo to 
provide freight and excursion service over (inter nlia) the Subject Segments: 

WHEREAS. the Parties desire to enter into this Agreement setting forth terms and 
conditions for the use and management of the Subject Segments, superseding the Operating 
Agreement 1996 and all prior agreements between the parties relating in any way to the subject 
maner of the Operating Agreement 1996 (including. without limitation. the .IPA Agreement. the 
Cooperative Agreement and the set of Principles Agreement). it being the expres"i intent of the 
parties to have this Agreement go\em exclusively. and formalizing SMART"s consent to 
designation of NWPCo as NCRA ·s operator. pursuant to Section 16.04 of the Operating 
Agreement 1996. 

NOW, THEREFORE, in consideration of the foregoing and other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged. NCR.A and 
SMART hereby agree as follows: 

ARTICLE I - DEFINITIONS 

In addition to capituliLed terms defined in the Agreement. Exhibit I (incorporated herein 
by reference) is a list of additional definitions used in this Agrl!ement. 

ARTICLE II-MULTI-USE PATHWAY AND OPERATING RIGHTS 

SECTION 2.01 NCR.A Passenuer b xcursion Service. In addition to the rights 
granted pursuant to the aforementioned easements granted to ~CRA on the I lcaldsburg Segment 
and the Lombard Segment, but subject to the condition set forth in SECTION 7.08. NCR.A shall 
have the right to use the I lealdsburg Segment and the Lombard Segment to provide passenger 
excursion service intended primarily for entertainment and rei.:rcation and not primarily for 
transportation, provided that tht: service originates and terminaces off of the Healdsburg Segment 
(except at Healdsburg Station. approximately 1\ WP MP 68.00) and the Lombard Segment (except 
to Lhe extent the Lombard Segment remains not pan of the Shared Track) and does not provide 
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intennediate stops on the I Iealdsburg Segment (except at Healdsburg Station) or the Lombard 
Segment (except to the extent the Lombard Segment remains not part of thc Shared Track) (the 
.. NCRA Passenger Excursion Service··): provided that NCRA may not use the Healdsburg 
Segment or the Lombard Segment for any other type of passenger sen ice. except that NCRA 
may transport officers. employees and freight business invitees of NCR/\. \JCR/\ acknowledges 
that it shall have no right to conduct intercity passenger rail sen·ice on the I lealdsburg Segment 
or the Lombard Segment. NCRA shall have no right to appoint more than two (2) Passenger 
Excursion Service contract operators on an) portion of the Shared Track during any melve ( 12) 
month period. 

SECTION 2.02 Industrial Track. NCRA, at its O\\ll expense. shall have the 
exclusive right to manage all existing or later built track on the Healdsburg and Lombard 
Segments used solely for NCRA Freight Service (the ··Industrial Track .. ). NCRA shall have the 
right to enter into new industrial track agreements on the Subject Segments that arc necessary for 
NCRA to discharge its exclusive common carrier rail freight responsibilities. provided that all 
such agreements are subject to (and contenninous with) this Agreement (including but not 
limited to ARTICLE VI hereof) and. on the Lombard and Healdsburg Segments only. such 
agreements (i) include the standard agreement prn\'isions provided hy S\1ART and the 
requirements of SMARrs Encroachment Policy adopted April 22. 1996. as may be amended 
from time lo time; and (ii) are approved in advance by SMART (\',hich approval shall not be 
unreasonably withheld. conditioned or delayed). 

SECTION 2.03 SMART Pathwav Rights. Subject to the tl.!nns of this Agreement. 
SMART shall have the right to design and construct Pathways on the portion of the Willits 
Segment that is part of the Shared Track. 

ARTICLE 111- NWPCO AS NCRA OPERATOR 

SMART hereby consents to NWPCo as NCRA ·s dt!signateu operator. NCRA herehy 
acknowledges that any agreement it may have with NWPCo or any successor designated 
operator or any third party operator admitted to the Shared Track or the Lombard Segment 
(collectively defined herein as. the ··Operator"') is subject to and conterminous with this 
Agreement. 

ARTICLE IV - MAINTENANCE 

SECTION 4.01 Inspections. Within thirty (30) days allt:r Liu.· execution Date of 
this Agreement. SMART plans to make an inspection of the Shared Track and the Lombard 
Segment. the result of which shall be contained in a written report. NCRA shall have the right 
(but not the obligation) to participate in the inspection and shall be furnished with a copy of the 
inspection report. No more than thirt) (30) days before the commencement of NCRA train 
operations. NCRA and SMART shall make a joint inspection of that portion of the Shared Track 
and the Lombard Segment on which NCRA plans to operate to document the actual condition 
and the FRA classi ft cation of such track, the result of which shall be contained in a \\Titten report 
(delineated by FRA track classification). reviewed and approved by both Parties within thirty 
(30) days after the completion of the inspection. This joint inspection ma) be waived if the 



parties agree (in their sole discretion) that a joint inspection ts unneccssar~ due to the FRA 
inspections conducted in connection with the commencement of \JCRA sen icl!. 

SECTION -1.02 NCRA Maintenance Responsibilit\ . Subject to SFCTION 4.04. 
NCRA shall pcrfonn all ordinary inspection and maintenance function~ (including the provi -.ion 
of security. emergency grade crossing notification and respon~. vegetation control within 15 
feet of the center line of track and any additional vegetation control required b) law) on any 
portion of the Lombard Segment and the Healdsburg Segment that it operates on. at its sole cost 
and expense. NCRA shall maintain such Track to at least I-RA Class I standards. pro' ided that 
NCRA 's inspection. maintenance and security responsibilities shall not include an~ c4uipment 
and buildings used solely by SMART. 

SECTION 4.03 Second Joint Inspection. At least ten ( 10) days bl.!furc an) 
Changeover Date as described in SECTION -t04, NCRA and SMAR"! shall make a joint 
inspection of the applicable segment of the Shared l'rack to document the actual condition and 
the FRA class of the Track thereon. the result of which shall be contained in a written report 
(delineated by FRA track classification). reviewed and approved b) both P<1rtics within ten (I 0) 
days after the completion of the inspection. 

SECTION 4.04 SMART Maintenance Resoonsibilitv. SMART shall ha\e the right 
to take over maintenance on any portion of the Shared Track at an) time and an obligation to 
take over maintenance of any portion of the Shared Track before commencement ol construction 
of Changes and/or Additions to facilitate SMAR I Commuter Operations. With at least one (I) 
month advance notice. SMART ~hall notity NCRA of the date on \\hich it will take over 
maintenance of any panicular portion of the Shared Track. The date of such take over with 
respect to any particular portion shall be the ·'Changeover Date .. \\ ith respect to !>uch portion. 
After the Changeover Date v. ith respect to an} particular portion of Shared Track. ~MART shall 
perform all ordinary maintenance functions and shall inspect and maintain the Track to at least 
the same requirements set forth in SECTION 4.02. SMART shall maimuin all J>uthways from 
inception at its sole cost and expense. 

SECTION 4.05 Maintenance Plans and Reports. Each Part) shall. on an annual 
basis. provide such other Pan> \\ith a maintenance plan (including \ egl!lation control) and 
maintenance budget on any portion of the Track where such Part) has a maintenance obligation. 
Each Party also will provide to the other Party annual reports of its actual maintenance 
expenditures on a schedule agreed to by the Parties. 

ARTICLE V-OPERATIONS AND DISPATCHING 

SECTION 5.01 Dispatching. SMART shall manage and control the Shared Trad .. 
SMART shall dispatch the Shared Track and the Lombard Segment. Subject to the ultimate 
authority of the dispatcher, SMART shall manage and control SMAR r Commuter Operations 
and Ancillary Passenger Service. and NCRA shall manage and control NCR.A height Service 
and NCRA Passenger Excursion Service. If SMARrs dispatcher is not present and on dut). 
then upon three days notice to SMART. NCRA shall have the right to take over dispatching on 
the Shared frack and the Lombard Segment. Both parties have the right to seek injunctive relief 
with respect to an) allegation that the SMART dispatcher b not present and on <lut}. fh1s 
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SECTION is not suhject to ARTICLE XIV. This SECTION is nol intended to apply in any 
situations \\here SMARr~ dispatcher is present and on dut). but NCRA has an objection 
regarding the dispatcher' s conduct of his/her duty. 

SECTION 5.02 Ruic Book. After prior consultation \\ ith NCRA. wherein 
differences or disputes are reasonably addressed, SMART shall ha\e the right to specify a rule 
book. employees timetable. special instructions. standard operating procedures. and/or any other 
rules it reasonably determines are nt:ct:ssary for the safe and efficient operation of the Shared 
Track and Lombard SegmenL and upon receipt of copies thereof. NCRA and the Operator shall 
follow such rules. Without limiting the generality of SECTION 16.05. maximum allowable 
freight and passenger train speeds on any segment of track shall adhere to fRA regulations 
established for the Class of Track on that segment. 

SECTION 5.03 Prioritv. 

(a) SMART Commuter Operations shall have reasonable priority over all 
other operations on the Shared Track, provided that such priority shall not materially adversely 
ullect NCRA ·s performance of its common carrier obligation. NCRA ·s conduct or rail freight 
operations. or NCRA' s ability to provide adequate service to shippers and receivers. SMAR r 
Commuter Operations will require blocks of time r·win<lnws'') during which there will be no 
NCRA Freight Service or NCRA Passenger Excursion Service on segments of the Shared 
Track. fhese windows ma) need to be widened in the future as passengt:r traffic develops 
and/or fonnal ized in order to meet the FRA · s requirements for temporal sepamtion of freight 
and passenger service to support waiver or other relief from Positive f rain Control 
requirements on the Shared Track. Notwithstanding the generality of the foregoing, SMART 
expects to have greater flexibility during midday periods. late evenings. nights and 
weekends/holidays. SMART will meet and confer with NCRA to schedule freight service slots 
on the Shared Track. A list of windows is attached hereto. for illustrative purposes only, as 
Exhibit 2. 

(b) After consultation with NCRA. SMART shall i:stablish a schedule of all 
train operations and other activities on the Shared Track. Six months before commencement 
of SMART Commuter Operations, SMART shall prepare and furnish to NCRA a draft 
definitive schedule for SMART Commuter Operations. NCRA shall ha\e the right to provide 
SMART with comments on the draft definitive schedule and SMART shall cono;ider an) such 
comments before finalizing the definitive schedule. SMART shall finalize the definitive 
initial schedule at least ninety days before commencement of SMAR'I Commuter Operations. 

(c) NCRA Passenger Excursion Service and SMART Ancillary Pao;senger 
Service shall (i) be subordinate to SMART Commuter Operations. (ii) be of equal dispatch 
priority (as between themselves) and (iii) shall have reasonable prioril} o\'er NCR.A Freight 
Service. subject to the standard set forth in the first sentence of SUB~l· CTION (a) of this 
SECTION and provided that NCRA shall have the right to subordinate the NCRA Passenger 
Excursion Service (but not the SMART Ancillary Passenger Service) to NCRA Freight 
Service. 
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ARTICLE VI - MODIFICATIONS AND IMPROVEMENTS 

Changes andor Additions to the Subject Segments shall bt! subject lo the follmdng 
requirements: 

SECTION 6.01 Right to Make Changes: Financial Responsibility. L:.ach Pany shall 
have the right to make Changes and/or Additions to the Su~jecl Segments at its 0\\ n cost and 
expense. except as provided in Exhibit 3. The Parties acknO\\ ledge thclt Changes aml/or 
Additions to the Subject Segments may require alteration or modilil:ation of e:-.isting Track or 
other improvements and that the cost and expense of such alteration or modification would be 
the financial responsibilit~ of the Pany then making the Changes an<..l.1or Aduitions. SMAR r 
shall manage and control construction of Changes andlor Additions on the Shared frack. 
including SMARrs construction pursuant to its Initial Design Plans: proviut.:d thut NCRA shall 
manage and control construction of NCRA-funded and administered Changes nndlor Additions 
on (i) the Lombard Segment or (ii) that portion of the Shared Track bct\\Ccn I lealdsburg (MP 
68.22) and Cloverdale (MP 85.35) before any Changeo\'er Date with respect to such portion: 
provided further that SMART shall reasonably consider NCRA proposals to manage and control 
construction of NCR.A-funded and administered Changes and/or Additions on the Shared !'rack 
not meeting the requirements of subpart (ii) of the foregoing pro\ iso. 

SECTION 6.02 Plans. The Party undertaking the Changes and lor Additions (the 
·•constructing Party'") to the Subject Segments shall deliver to the other Party a set of the design 
plans (including available schematic drawings and specifications) for Changes and/or Additions 
at the conceptual stage. thirty percent (30%) completion stage. sixt)' percent (60°1c1) completion 
stage and Final Plans. The Pany reviewing plans (the "Reviewing Part)") shall have thirty (30) 
days from receipt to review and comment on the conceptual plans amJ tht! 10° o plans. Ii tit:en ( 15) 
days from receipt to review and comment on the 60% plans and fifteen ( 15) do) s from receipt 10 

review and approve the Final Plans. 

SECTION 6.03 Review. 

(a) If the Reviewing Party reasonably determines that tht: proposed design 
or location of Changes and/or Additions, as retlectt!d in any such set of plans. \\-Ould 
materially interfere with NCRA Freight Service or SMART Commuter Operations (as the case 
may be). the Rcviev.ring Pany shall provide written comments to the Constructing Party 
explaining its concerns in this regard within the applicable review period. rhe Reviewing 
Party shall have an obligation to identify material interference conct.:rn" ut the plan revie'" 
stages where the) arise and the Constructing Party shall have no obligation to address 
concerns that could have been rnised in an earlier plan revie\\. stage. The Parties shall then use 
their best efforts to agree on modifications to any such set of plans to resolve <;uch expressed 
concerns. If the Re\'iewing Party fails to provide written comments to the Con~tructing Pan} 
on any set of plans within the applicable review period. such Part) shall be deemed to have 
approved such .set of plans. Once a i;et of plans is approved pursuant to this SCCTION, or 
Material Modifications are approved pursuant to SECTION 6.04 such plans or Material 
Modifications shall be deemed to be final and a pan of the Subject Segment~ a!> though 
already constructed. 
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(b) NCRA ·s rcviC\\ of the Initial Design Plans '\hall folio\\ thi: review 
provisions in SUBSECTION (a). except that NCRA and SMART hcr<:b~ agn:c that the Siding 
and Spur Provisions (Exhibit 3) arc the solution for all cost issui:s pcnaining to frl.!ight siding 
and spur track. connections (including '"ithout limitation material imerlcrencc issues) and that 
(except as set forth in Exhibit 3) SMART shall have no obligation to pa~ for freight ~1ding or 
spur trad. connections. 

SECTION 6.04 Construction: Modification. The Constructing Part) shall 
construct Changes and/or Additions in accordancl! \\ ith the: rinal Plans appro\ c:d by the oth~r 
Party pursuant to this ARTICLE VI and subject to an) modifications issued b) the Constructing 
Party that are authorized by this subparagraph. The Constructing Part) i.hall notil) and obtain 
the other Party's advance \Hitten consent to any Material Modifications. The other Party shall 
use its best efforts to complete its revie\\ of such Material Modifications as soon a.., possible but 
in any event within three (3) business days of receipt of such Material Modificatinns from the 
Constructing Pany. The other Pany·s approval shall not be unrcasonabl) \\ithhcld. conditioned 
or delayed unless any such Material Modifications would materiall) intcrferl.! \\ith the other 
Pany's use of the involved property (as articulated in SECTION 6.0.3 ). 

SECTION 6.05 ~.rn.tions During SMART Construction. fhe Panies have agreed 
to the following reasonable accommodations for freight operations during SMAR l .. s initial and 
any subsequent construction of Changes and/or Additions for S!vtART Commuter Operations: 

(a) SMART shall establish a schedule for NCRA height Scl"\·ice providing 
12-hour daytime windows on Sundays and Thursdays on portions under l:onstruction or 
proximate to construction. During such times. NCRA shall hil\e uninterrupti.:tl ucci.:"is to such 
segmt!nts for NCRA Freight Service and any construction ucti\ itics will be subject to such 
uninterrupted access. During all other times. SMART shall have cxdusi\c access to such 
segments. 

{i) Provided that for a single period not to e~ceed eighteen ( 18) 
weeks. when SMART is undertaking its primary track-laying project on it~ initial operating 
segment (presently expected to include. as relevant. the line from the Ignacio Wye to Santa Rosa 
Railroad Square). which might include using the mechanized trad.. la) ing cqmpmcnt (herein. the 
-'Tmck Construction Period .. }. SMART shall establish a schedule for NCRA freight Service 
providing 48-hour single window on Saturday and Sunday. During such timt!s. NCRA shall 
have uninterrupted access to traci.. segments under construction or proximate to construction and 
SMART construction activities will be subject to the requirement that '\CRA he afforded such 
uninterrupted access. During all otht:r umt:~ ( 1.e .• 5 consecuti\ e <lays}. SMART shall have 
exclusive access to the tracl.. under construction. SMART shall give NCR •\ at least thirty (30) 
days notice of the planned date for commencement of the Track Construction Pi.:riod. For any 
subsequent construction of Changes and/or Additions for expanded S\11.-\R I Commuter 
Operations. the Parties shall negouate in good faith to establish dn arrangement similar to the 
Track Construction Period. 

(ii ) Provided further that for a single period nut to c~cced eighteen 
( 18) days during SMART"s construction of its initial operating c;;egment (pn.:sentl) c-.:pected to 
include. as rele\ant. the line from the Ignacio Wye to Santa Rosa Railroad Squnre }. there shall be 
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no NCRA height Sen-ice on the Shared Track (herem. the .. Designated qhutdown Period .. ). 
During the Designated Shutdown Period. SMART shall ha\'c cxclusi\c acccs~ to Lhe Shared 
Track. SMART shall give NCRA at least sixty (60) da) s notice of the planned date for 
commencement of the Designated Shutdown Period. for any subsequent construction of 
Changes and/or Additions for expanded SMART Commuter Opt:rntion!-.. the Purtie<; -;hall 
negotiate in good faith to e<;tahli<ih an arrangement similar to the Designated <:;hutdO\\ n Period. 

(b) During SMART·s construction of its initial operating segment 
(presently expected to include. as relt:!vunt. the line from the Ignacio \\') e ro Santa Rosa 
Railroad Square). except for the Designated Shutdown Period. if SMARrs construction 
renders the Shared Track out of service for freight for seven (7) <lays (herein. J ··Shutdown 
Period .. ). SMART shall have the right to shut down the segment in issue and altemati\'e 
sen ice to NCRA freight customers shall be arranged. in accordance with this Sl 'BSFCl ION: 

(i) SMART shall procure and pay for an on-call broker to arrange for 
truck Lransponation. truck transload or other alternative transportation sen ice for rail freighl 
customers (the .. Brof...er .. ). NCRA shall notify the Broker if one ofits customers wishes to receive 
such alternative transportation arranged by the Broker. Upon such notification. NCRA shall 
provide Broker with information pertaining to the alternative transportation. including the 
identity of the shipper. the shipper's contact information, the location of the shipper facilit) and 
the commodities and desired schedule for transportation. fhe Broker shall arrange altemati~e 
transportation and inform NCRA and SMART of the arrangements. The customer shall pay the 
cost of the alternative transportation. SMART shall reimburse the customer for the alternati\1e 
transponation to the extent it exceeds the cost that the customer would lwve paid to NCRA. 
SMART shall have the right to confer in advance with the Broker regarding the cost of 
alternative transportation in order to ensure thal the cost is reasonahlc. 

(ii) To the extent NCRA arranges alternative transportation for one of 
its customers or a customer makes its own alternative transponation arrangcmenL'i. tht! customer 
shall pay the cost of the alternative transportation. SMART shall reimburse the customer for the 
costs of the alternative transportation to the extent it exceeds the cost that the customer would 
have paid to NCRA, provided that SMART shall have the right to confer in advance with NCRA 
or the customer regarding the cost of alternative transportation and approve such additional costs 
in advance. in order to ensure that the cost is reasonable. SMARTs approval shall not be 
unreasonably withheld, conditioned or delayed. 

(iii) ln either case, SMART also shall pay lO NCRA an amount e4ual lo 

the product of (i) the number of days of the Shutdown Period mu/1iplied hy (ii) the daily average 
number of loaded cars originated. terminated or moving over Shared Track calculated from the 
sixty-day period before the beginning of the Shutdown Period multiplied hy $500. 

(iv) Alternative transponation service may not work for certain 
shippers. SMART will use commercially reasonable efforts to advise NCRA in advance of any 
Shutdown Period so that NCRA can inform those shippers of such cessations. 
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(c) For any subsequent con'>truction of Changc" and/or Additions for 
expanded SMART Commuter Operations, the Panics shall negotiate in good faith lo establish 
an arrangement similar to the above for Shutdown Periods. 

(d) Fxeept as set forth 111 thi s ARTICLI- VJ. l\CRA shall ha\e no right lo 
compensation of any kind or character for any interference with or interruptions in freight 
service during construction or for any extra costs or administrati\ e burdens associated \\ ith 
freight operations or cessations during construction. 

SECTION 6.06 Operations During NCRA Construction. The Parties do not 
anticipate that NCRA' s Changes and/or Additions on the Shared J rad, \\ould require cessation 
of SMART Commuter Operations. Such cessations could. hue for this SECTION. harm 
SMARrs Commuter Operations. To avoid any such harm. NCRA ·s Changes andtor Additions 
on the Shared Track shall be conducted on weekends and during non-Rush Hour periods. as 
designated on the schedule established pursuant to SECTION 5.03 . If NCRA determines that its 
Changes and/or Additions on the Shared Track would require cessation or SMAR'! Commuter 
Operations. it shall so notify SMART thirty (30) days in advance of such cessation and SMART 
shall arrange for a bus bridge of its passengers around the affected Shared rrack during NCRA 
construction. SMART shall consult with NCRA regarding the bus bridge and such additional 
operating costs and secure NCRA · s approval in advance of commencing the hus hridgc (or 
incurring related costs). NCRA 's approval shall not be unreasonably withheld. conditioned or 
delayed. NCRA shall reimburse SMART for any such documented increased costs as~ociatcd 
with the hus bridge for the duration of the cessation. Except as set forth in this SECTION. 
SMART shall have no right to compensation for such cessations. 

SF:CTION 6.07 Construction Schedule. The Constructing Party shall deliver to the 
other Party on a weekly basis. (i) a schedule for the construction of Changes anJ or Additions 
over the next four weeks showing both the sequence and location of such construction v.ork and 
(ii) a general schedule of construction activity planned over the next 12 weeks. Upon request of 
the other Party. the Constructing Party shall meet to discuss and review the schedules. 

SECTION 6.08 Ownership: Salvaue. The Part) that pa) S for Changes and/or 
Additions shall own such Changes and/or Additions and shall be entitled to sell or reuse the 
material removed but not reused in the Changes and/or Additions ( .. Salvage Materials·") 
regardless of when or by whom such material was installed or paid for: provided that upon 
subsequent removal or replacement of such Changes and/or Additions h} such Party. thut Part) 
shall have an obligation to restore the relevant portion of thl.! track to at least the condition that 
existed immediately before the Changes and'or Additions; provided further that the Part) 
removing the Salvage Materials shall give the other Party \Hillen notic~ of. and a right of first 
refusal for thiny (30) days from such notice on. any proposal to sell the Sal\ t1gc Materials: 
provided further that SMART shall indemnify NCRA for an) claims b) i.:ounter-partit:s under the 
agreements listed on Exhibit 4 that Salvage Materials purchased by NCRA from thi: Healdsburg 
Segment or the Lombard Segment violated such agreements: provided further that NCRA shall 
be entitled to reuse Salvage Materials from the Willits Segment. but shall have an obligation to 
remove such Salvage Materials from the construction site within thirty (30 > days of notice from 
SMART. which notice will state the time period when such Salvage Materials will be available 
for removal. Except as set forth 111 this AR1 ICU:. VJ. nt:ithcr Party shall have an obligation to 

-9-



compensate the other Pany for the costs of prior Changes and1or AJJition!>. removal of prior 
Changes and/or Additions or Salvage Materials. 

AHTICLE VII - OTHER RIGHTS AND OBLIGATIONS - OPERATIONS 

SECTION 7.01 Expansion of Shared Track. If SMAR f wants to expaml the 
geographic scope of the Shared Track to include any portion of the Lombard Segment or on~ 
additional portion of the Willits Segment. SMART shall notif~ NCRA and the Parties shall 
amend (eflective on the Jatt! provided in the notice) this Agreement to c"\\pand the geographic 
scope of the Track that constitutes Shared Track under this Agreement and ull provisions 
governing Shared Track shall control uver other provisions pertaining to such portions. Such 
notice by SMART shall be not less than six (6) months in udvancc of SMJ\RT.s designated 
cffecth c dote for expansion of the Sharcxl Track. Notwithstanding the foregoing. for the 
duration of any transportntion emergency or non-rail infrastructure outage. SMART shall have 
the right to conduct SMART Commuter Operations on any portion of the Subject Segments not 
already pan of the Shared Track. In such emergencies. SMART shall gt\ c NCRA uny advanced 
notice that i-. practicable and the Parties will make arrangements for SMART to assume 
management. control and dispatching of mil operations pursuant lo ARTICLE V and 
maintenance responsibilities pursuant to ARTICLE IV. 

SECTION 7.02 No Admission Of Third Parties. SMAR"I m:knowlcdgcs that it hus 
no right to grant. and shall not attempt to gmnt. to any third part) any rights whatsoever 10 

conduct rail freight operations on the Healdsburg Segment. the Lombard Segment or the Willits 
Segment. SMART and NCRA each (i) acknowledges that is has no right to grant any third part) 
rights to conduct freight or passenger rail service of an) kind on the portion of the Subject 
Segments owned by the other Party and (ii) agrees not to grant such rights (except as rcq ui red by 
law) during the tem1 of this Agreement on the portion of the Subject Segments O\\ ned b) it. For 
the avoidance of doubt. bona fide contractors (including but not limited to NWPCo and its 
successors and entities operating trains pursuant to SECTION 7.09) ure not thiru parties within 
the scope of this SECTION. 

SECTION 7.03 Contractors. Each Part) shall lmvc the right to urrangt.: for all or 
some of its rights and/or obligations under this Agreement to he pcrrormed b~ one or more 
contractors; provided that (i) nt:iLher Party shall admit a contractor to the Shared frack without 
first providing the oLher Party with an insurance certificate for Workers CompensaLion insurance 
lbr such contractor and an insurance cenificate for liability insurance for such contractor naming 
the other Party as an additional insured. (ii) the contract shall be subject to the terms of this 
Agreement and (iii) each Party shall remain responsible for performance of this Agn.:cmcnt. The 
requirements of this SECTION apply to any successor Operator and to an) contract operator of 
NCRA Passenger Fxcursion Service or an) contrac1 operator of SMARl Ancillar) Passenger 
Service. 

SECTION 7.04 Track Modifications Required b" La'" · SMART shall pa) all of 
the cost and expense of Positive Train Control on Lhe Shared Track. except SMAR r·s obligaLion 
to pay for the cost and expense of cabbing up NCRA · s or Operator's lm.:omotivt.: llt!el shall ht: 
limited to (i) lhe number of locomotives in regular freight operations on the day that the Positive 
Train Control system becomes operational or (ii) five (5) locomotives. \\hichcvcr is lower. (for 
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the avoidance of doubt. SMART shall have no obligation to pay for thi: cost and i:xpenc;c: ol 
cabbing up an) additional locomoti\·Cs. including additional locomotin:c; that may be U!:>ed for 
NCRA Passenger Excursion Servict:.) Once tum1shed and installed. 1'\CRA shall be: responsible 
for ongoing maintenance of the on-board equipment. E:.xcepl as set l<.1rth in E~hibit 3. NCRA 
shall be responsible for the cost and expensi: of new freight siding and :.pur track connections 
re4uireu by Jaw. Each Part) shall pay for and perform an) and all work required b) hm ful 
authority in connection with construction. renewal. maintenance and operation of the Track on 
the property it owns; provided that if the Part) othernise responsible for such work can 
reasonabl) demonstrate that such \.\Ork would not be required in the absi:ncc of the other Part) ·s 
operations or operating rights or that such \\Ork would he substantially lower in cost m the 
absence of the other Pany·s operations or operating rights. then the other Part) shall be 
responsible for the cost and performance of all such \.\Ork (in the fir~t instance) or the Pmtit!s 
shall agree to an allocation of the cost of such \\or!.. (in the second instuncc ). 

SECTION 7.05 Hazardous Materials. Neither Party shall LISI!. generate. tram.port. 
handle or store Hazardous Materials on the Subject Segments other than as ma) be uSt!d by the 
Party in its operations in the nomrnl course of business or. in the case or NCRA. a'i ma) be 
transported by NCRA in its capacit} as a common carrier h) rail and m all event!> in uccordance 
with Applicable Laws. ~either Party shall dispose of Hazardous Materials of an) !..ind on the 
Subject Segments. 

SECTION 7.06 Locomotive Storage. At each location where a Party parks or 
stores its locomotives while not in use. the Party shall implement appropriate contamination 
containment procedures "ith respect to fuel or lubricant drippings. 

SECTION 7.07 Shared Track Blockag~s. Neither Part) shall -;tore or stop 
equipment or cars on the Shared Track (excluding Industrial Track or other f rack dec;ignated for 
the storage. stoppage or passing of trains or equipment or cars) in a wa) thJt bloc!..~ or frrnls the 
Shared Track. Both Parties shall have the right to help stalled trains or cquipmcnt of the other 
Party (or to move improperly stored or stopped equipment or cnrs). 

SECTION 7.08 NCRA Passenl!.er Excursion Service and SM/\R r Ancillarv 
Passenger Service. NCRA Passenger Excursion Service on any segment of the I lcaldsburg 

Segment shall not commence until ninety (90) days after commencement or SMART Commuter 
Operations on the same segment; provided that NCRA may operate NCRA Pnsscnger Excursion 
Service on the portion of the Healdsburg Segment between Healdsburg Station and the northern 
end of the Healdsburg Segment at an) time when such portion is not under construction. 
SMART may operate SMART Ancillaf) Passenger Service on the \\ illits Segment. Specific 
plans for the operation of NCRA Passenger Excursion tram!> or SMART \ncillJr~ Pas!>engt:r 
Service shall be provided to and discussed with the other party at least 60 days 1n advance of 
their proposed date(s) of operation. 

SECTION 7.09 Companv Material. SMART (directly or through contractors) shall 
have the right to move its own company material on the Shared Track ur th\! Lombard Segment. 
including but not limited to track material and passenger equipment in tr.mc;pon for use in the 
SMART Commuter Operations. If SMART elects to use a contractor lO move such company 
material. NCRA shall have n right of first refusal for ten ( 10) days on tht: \\or!.. at the contractor"; 
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quoted rate: provided that such nght of first refusal shall not appl) lo passengi.:r equipment in 
transport for use in the SMART C ommUler Operations. 

ARTICLE VIII - OTHER RIGHTS AND OBLIGATIONS- Pl~OPERTY 

SECTION 8.01 No Liens. Neither Part) will take an) uctiun or t..iil to tai..e an) 
action which would cause the Subject Segments to be encumbered b) an) mor1g.1ge. indenture. 
bond. note or lien of any kind that would have a material. ad\'crse t:flect on tht: other Party· s 
comim:t or rail operations thereon or that would require the pa) ment uf mom:) by the other 
Party. 

SECTION 8.02 Nuisance. Neither Pan) shall use nor permit tht: u~t: of thl! Subject 
Segments in any manner that will tend to create a nuisance or would m.iterially intt:rforc with the 
continued commercial. industrial or transportation corridor uses of the Subject Segments. 

SECTION 8.03 Future Easements. Each Party rcsen t:~ the e:-.clust\ c right to 
approve or deny any and all future easements. leases. licenses or rights of occupanc) in. on. 
under. through. above. across or along the property it owns (the Willit-; Segment in thl! case of 
NCRA and the Healdsburg and Lomhard Segments in the case of SMART). provided that 
approval of such future easements. leases. licenses or rights of occupanc) b) either Party docs 
not unreasonably interfere with SMART Commuter Operations or NCR/\ I rdght Ser.ice. 

SECTION 8.04 Utililir.!s. Before a C'hangeO\ er Date for any particular segment. 
NCRA shall pay all bills for utilities. including without limitation those for \\Ulcr. se\\'cr. gas and 
electric service to the Subject Segments. and the Parties shall negotiate in good faith for 
SMART"s reimbursement to NCRA for any utilit) costs attributable to SMAR l .. s activities. 
After a Changeover Date for any particular segment. each Part) shall pa) all hilb for utilities 
used solely for such Party· s consumption. including ""ithout limitation those for water. SC\\.Cr. 

gas and electric service. and SMART shall pay all bills for all utilities on the Sharc-d r rack. 
subject to the provisions of SECTION 9.0 I. 

SECTION 8.05 Defeasance. Neither Party shall male .in) use of the Subject 
Segments that is inconsistent with the owning Party"s right. title and intcn:;;t thcri.: in and which 
may cause the right to use and occupy such propeny to revert to any third part) . 

SECTION 8.06 Right of Entry; Cooperation. l:ach Part) hercb) grants to the other 
Pany a general right of entry to the Subject Segments O\\ ned b) it for an) la\\ ful purpose related 
to the rights and obligations of the other Party (whether b) law. casemt:nl ur thi.., Agreement). 
subject to reasonable advanced notice and safi!Ly procedure!.. and each Part~ agree~ to cooperate 
in the arrangement of such entry. 

SECTION 8.07 lncoroorallon of Resl.!f\t!d R!i!hts. SMAR I hcreb) r~scrves all of 
the reservations made by NWPRA with respect to the Lombard Segml.!nt nnd the I lcaldsburg 
Segment in Sections 1.02 and XV of the Operating Agreement 1996 . .i-. lull) rest~tt:d in [ -.:hibit 
5. NCRA hereby reserves all of the Cenain Reserved Rights with respect to the Willits SegmenL 
as stated in Exhibit 5. 
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SECTION 8.08 Setllcment & Consent A!!rcements. All) and all ~ettkment 

agreements of an) kind or charactt!r (including but not limited to thc agreement bcmeen NCRA 
and the City of Novato) whether executed before or after this Agreement arc ... ubordinate and 
subject tu this Agreement. Each Part) agrees to secure an) necessar) agreement amendment'> or 
estoppd certificates \\'ith n:spect to an) such agreements executt:d heforl' th1'\ /\grcemenl. 

ARTICLE IX- COST SHARING 

SECTION 9.01 Dispatchinu Cost Sharinu. Commencing "ith the lirst month 
where there is NC'RA Frdght Sen ice or 'JCRA Passenger Excursion Sen it:e (herein. ··NCRA 
Trains'') and for each month thereafter {regardles~ of \\hether there an: NCRA rrains in an) 
particular month) before there are an) SMART Commuter Operations or SMAR I 1\ncillaf) 
Passenger Service (herein ··SMART Trains .. ). NCRA !>hall pay SM/\Rl a fee of $2. 500 for 
dispatching services. Commencing with the first month where there arc NCRA Trains and 
SMART Trains (assuming that NCR.A Trains have commenced). NCRA shall pa: SMART a fee 
for dispatching services that is negotiated in good faith bcl\\ecn the parlies. tr the parties arc 
unable to reach an agreement. then the issue shall be submitted to arbitration. I he arbitrator 
shall decide the appropriate equitable allocation ol dispatch cost ... hasetl upnn the parttl!<;' use of 
the rail line. While arbitration is pending NCRA shall pa} SMARl the t"l.!c applicable before 
SMART commenced operations 

SECTION 9.02 Maintenance Cost Sharing. After SMAR I' assumes re~ponsibility 
for maintenance on a particular segment pursuant to SECTIO'J ·t04. NCRA shall pa~ SMARl 
for that segment the charges set forth on Exhibit 6. 

SECTION 9.03 Reporting and Invoices for Dispatchim.! and 'vtaint<.:nancc. Within 
ten (I 0) days of the end of a month. NCRA shall send SMART a report of the prior month·s 
carloadings showing carloadings that originated, terminated. or moved o' crhead on the trad. 
maintained by SMART. The report also shall identify any curs that wdghed more than 263.000 
pounds. By the end of the month in \\hich the carloading. repon wus due. SMAR I shall send 
NCRA an invoice for the above-described dispatching and maintcnam.:c lees. 

SECTION 9.04 Annual Adjustment. The lees in SECTION CJ.OJ and SE:Cl ION 
9.02 shall be adjusted annually on the annivcrsaf) of the Effccth e Date b~ the same pen:cntage 
as the percentage increase or decrease. if any. in the snrs rail cost adju ... tmt:nt factor. 
unadjusted for productivity. If the rail cost factor ceases to exist. the Partic~ shall use the 
Consumer Price fndex for all Urban Consumers (CPJ-U) issut:d b} the LI.I.). Lkpurtmcnt of 
Labor's Bureau of Labor Statistics or a substantially similar index. 

SECTION 9.05 Five-Year Adjustment. fhe Purtit:s havt: cuncluded that the abll\ c-
referenced fees fairly reflect the dispatching and maintenance e:-.pensc ... that NCRA ri:asonabl) 
would have expended in the absence of SMART Commuter Operations. On the litih . .umh ersar) 
of the Effective Date and ever) five (5) years thereafter. the Parties will nt:gotiate in good faith to 
re-set the dispatching and maintcnanct! fees in accord "1th this rationale. 

-13-



SECTION 9.06 No Other Related Compensation. Except as set forth aho\e in this 
ARTICLF IX. or elsewhere in this Agreement. neither Party shall 0\\1! the other Part) an) 
compensation for maintenance. dispatching or operations on the other Part)· s propcrt). 

ARTICLE X-ALLOCATION OF LIABILITI' ; INDEMNIT\' 

SECTION 10.01 Allocation of Liabilitv. 

(a) It is the express intention of the Parties that NCRA a-;sumes the risk of 
and agrees to indemnify. defend and hold hannless SMART, or an) agent. contractor. lessee 
or licensee of SMART. from any orders. directives. judgments. causl!s of action. penalties. 
fees. claims. costs. liabilities. damages. losses and expense (including \\ithout limitation court 
costs and attorneys· fees and all costs of investigating. rcmcdiating. or responding to the 
existence of a claim), or demands of\\ hatsoe\ er nature or source for (i) personal inju11 to or 
death of persons whomsoever; (ii) property damage or destruction of ~ hatsoever naturt: 
(including without limitation damage to propert) of SMART or NCR/\. or property in 
NCRA's care. custody or control. and third parcy propert)). (iii) violation of an) Applicable 
Laws; or (iv) breach of this Agreement (collectivcl). ""Claims") \Vhcn such Claims arise out of 
acts or omissions (whether or not negligent) of NCRA or any agent. contractor. lessee or 
licensee of NCRA occurring on the Subject Segments after the Execution Date and before the 
tennination of this Agreement; except that NCRA shall not indemnify. defend or hold 
hannless SMART, or any agent. contractor. lessee or licensee of SMART. Lo the extent that 
the Claim arises out of or in connection with acts. omissions or negligence of SMART. or an)' 
agent, contractor. lessee or licensee of SMART or is otherwise CO\ cred hy SEC I ION 
I O.Ol(b). 

(b) It is the e-.:press intention of the Parties that SMAR r as~umcs th.: risk of 
and agrees to indemnify. defond and hold ham1less NCRA. or any agent. contractor. ks~ee or 
licensee of NCRA. from any orders, directi' es, judgment~. 1.:auses of action. penalties. tees. 
claims. costs. liabilities, damages, losses and expense (including \\ ithout limitation court costs 
und anomeys' fees and all costs of investigating. rcmcdiating. or responding to the .:'.\istence 
of a claim), or demands of whatsoever nature or source for (i) personal injury to or death of 
persons whomsoever: (ii) property dwnage or destruction of what'iOC\ er nature (including 
without limitation damage to property of NCRA or SMAR I. or prop~rt) in SMART"s care. 
custody or control, and third party property). (iii) violation of any Applicable Laws: or (iv) 
breach of this Agreement (collectively, .. Claims'") \\hen such Claims arise out of acts or 
omissions (whether or not negligent) of SMART or an) agent contractor. lessee or licensee of 
SMART occurring on the Subject Segments after the Exl!cution Date Jnc.J bl!forc the 
tennination of this Agreement: except that SMART shall nm indemnify. delend or hold 
harmless NCRA. or an) agent, contractor. lessee or licensee of NCRA. 10 the e-.;tcnt that the 
Claim arises out of or in connection with acts. omissions or negligence of NCRA. or any 
agent. contractor. lessee or licensee of NCRA or 1s otherwise covered b~ SCCTION I 0.0 I (a). 

SECTION 10.02 Procedure. 

(a) Claims. If any claim or demand (.short of a la" ~ui t ) shall be made by 
any person against an indemnified Pany under this ARTICLE X, the indemnified Part) shall. 
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within sixty (60) days alter actual notice of such claim or dc:mand. cause written notice thereof 
to be given to the indemnif) ing Party. provided that failure to notil~ the im.lemnit~ing Party 
shall not re lie\ e the indemnit~ ing Part) rrom an) liabilit) "hi ch it ma~ lum: to the 
indemnilied Party under this ARTICLF X e\.cepl to the extent thm the rights of the 
indemnifying Part) are in fat.:t prcjudiceJ b) ~uch failurt!. The indt!mnilY111g Pany shall have 
the right. at its sole cost and e\.pense. to participate in the detcn:ic.: of. any such claim or 
demand. and the Parties agree to cooperate fully \\ ith each other in connection with any such 
defense. such negotiation or claim settlement. In an) event. the indi.:mnilicu Party shall not 
make any settlement of any claims or demands\\ hich might givc: rise to linbilit) on the part of 
the indemnifying Party under this ARTICLI:'. X \\ithout etther pnn iding the.: indemnilYing 
Party with a full release '' ith respect to such liabilit) or obtaining the prior writtc.:n consent of 
the indemnifying Party. which consl!nt shall not be unreasonabl: "ithhdd. <.:on<litioned or 
delayed. If an) claim or demand rdatcs to a matter for \\ hich the.: Panii.:s. under the tcm1s of 
this ARTICLE X. are to share a Loss. each Part) ~hall be entitled to :,dcc.:t its own counsd and 
defend itself against the claim or demand at its sole cost and expense. and nl!ithcr Party shall 
make any settlement of any such claim or demand without gi\ ing the other Party reasonable 
prior notice of the proposed settlement. 

(b) Actions. In the event any la\\suit is commenced against either Party for 
or on account of any Loss for which the other Party may be solel) or jointly liable under this 
Agreement. the Party thus sued shall gi\'e the other Part) timely written notice that su<.:h action 
is pending. and thereupon the Party so notified may assume or join in the defense thereof. 
Neither Party shall be bouml by any judgment against the.: other Part) unleo;s it shall hm e been 
so notified and shall have had reasonable opportunit) to assume or join in thl· <lctc.:nsc of the 
action. When so notified and the opportunity to assume or join in the.: dcknsc o(thc action has 
been afforded. the Party so notified shall. to the extent of its liabilit) under this Agrccmc.:nt. be 
bound by the final judgment of the court in such action. 

SECTION 10.03 Insurance Not Limit On Indemnification. In no e\clll ~hall the 
indemnification provisions of this ARTICLE X be limited lo the insumnce <.:O\ i:ragc.: re4uircd 
under ARTICLE X. 

SECTION 10.04 No Delav Claims. Except as prm idi.:d 111 SEC'I ION 6.05. 
SECTION 6.06 or in instances of intentional or willful delays (in \\hich ca:-.e the Part) a~serting 
the claim shall have the burden of proof). neither Party shall hm·c an) duim again..,t the other 
Party for interruption of or delay to such Party's business. and neither part) shall ha\'i: Ul1) claim 
against the other Party for loss of revenue or pro lit. 

SECTION 10.05 Survival. Each Part) hereto covenant:-. and agree'\ that its 
obligations under this ARTICLE X shall continue in full force and efkct notwithstanding the full 
payment of all sums due under this Agreement or the satisfaction. discharge or 11:rmmauon of 
this Agreement in any matter whatsoever. 

SECTION 10.06 Claims. Notwithstanding Government ( ode Section 905(1) any 
claim arising out of this Agreement shall be subject to and gO\ cmed h~ Gm emmcnt Code 
sections 900 er seq .• commonly referred 10 as the Gmemmcnt Clamh \ll. pn}\ ided that the 
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Ii ling of a demand for arbitration pursuant to ARTICLF XIV shall satisl~ an~ requirement to tile 
suit within che time specified by the Government Claims A.ct. 

ARTICLE XI - INSURANCE 

SECTION 11.01 Insurance. 

(a) NCRA shall. at its sole cost and expense. procure the folk1\\ ing. kinds of 
insurance for the term of rhis Agreement: 

(i) Comprehensive Railroad Liability insurance including contractual 
liability providing bodily injury. including death. personal injury und property damuge coverage 
with limits as follows: ( 1) as of the Effective Date. a combined single limit of at lca~t one million 
dollars ($1.000,000) for each incident and a general aggregace limit or at least two million dollars 
($2.000.000); (2) as of the commencement of NCRA Freight Service. a combini:d single limit of 
at least ten million dollars ($10,000.000) for each incident and a general aggregate limit of at 
least ten million dollars ($10,000.000)~ and (3) as of the commencement of NCR.A Lxcursion 
Service. a combined single limit of at least lifty million dollars ($50.000.000) for each incident 
and a general aggregate limit of at least lift) million <lo liars ($50.000.000). 

(ii) Workers' compensation coverage and cmplo) i:r·s liability 
coverage, with a minimum limit of $2 million each accident. with coverage for Federal 
Employer"s Liability Act exposure. each with a waiver of subrogation endorsement: 

(iii) During any time when NCRA is engaged in construction on the 
Shared Track or the Lombard Segment: (I) railroad protective liabilit) insurance. \\ ith liability 
limits of $2.000.000 per occurrence and $6,000.000 aggregate: (2) builders risk insumnce. 
excluding coverage for rail vehicles. with a direct damage limit of$ I 00.000.000. und earthquake 
and Oood limits of $50.000,000 each: (3) general liability insurance. \1,ith limits of $2,000,000 
per occurrence. and $4.000.000 aggregate: and ( 4) excess liahi I it) insurance. \\ith limits of 
$75.000.000 in excess of the underlying limits general liability limits. 

(iv) Provided that. if NCRA can reasonabl) <lcmonstratc that the cost 
of its Comprehensive Railroad Liability insurance was higher than it \\ould ha\ c been hut for the 
prest!nce of the Pathways. then SMART shall reimburse NCRA for the diflcrt!ncc in cost. 

(b) SMART shall. at its sole cost and expense. procure the fl_,llowing kinds 
of insurance for the lem1 of this Agreement: 

(i) Prior to commencement of operations: Comprehen-;ivc Railroad 
Liability insurance including contractual liability providing bodil) injuf). including death. 
personal injury and propeny damage coverage \Vilh limits as follo" 'i: ( i) ns of the 
commencement of SMART Commuter Operations. a combined single limit or al lt!ast om: 
hundred million dollars ($100.000.000) for each incident and a general aggregate limit of at least 
one hundred million dollars ($100.000.000). 

(ii) Effective on che date of the first ChangcO\ ~r Oate and during any 
time \\hen SMART is engaged m construction on the Shared I rad: (I) railroad protecti1.e 
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liabilily insurance, with liability limits of $2.000.000 per occurrence .md $6.000.000 aggregate: 
(2) builders risk insurance excluding coverage for rail vehicles. with a direct damage limit or 
$100.000.000. and earthquake and flood limits or SS0.000,000 each: (3) general liabilit) 
insurance. with limits of $2,000.000 per occurrence. and $4.000.000 aggrcgalc: (4) excess 
liability insurance. with limits of $75.000.000 in excess of the under!) ing limits general liubilil) 
limits: and (5) workers· compensation coverage. with a minimum limit of $2 million each 
accident. with a waiver or subrogation endorsement. SMART shall hm c the option to obtain and 
maintain such insurance in an owner controlled insurance progrnm. in accordance "" ith 
California law. 

(c) The limits in SECTION 11.01 (a) and (b) shall ~ re\ ic\\ed C\CI} the 
(5) >ears to ensure that such limits are in accordance with induslf) s1andards. provided that 
they shal I not be lowered. 

(d) This insurance shall contain Broad Form Liabilit) covering the 
indemnity provisions contained in this Agreement. severabilit) of int~rcsts and name the other 
Party a'i an additional insured with rt:spect to liabilities arising out of the primary in-;urcd·s 
obligalions in this Agreement. If coverage is purchased on a ··claims made .. basis. it shall 
provide for at least a three (3) year extended reporting or discovery period. which shall be 
invoked should insurance covering the time period of this Agn:cmcnt be rnnet!lle<l unless 
replaced with a policy containing the same retroactive date us the polic) hcing replaced. 
NCRA may self-insure to $1.000.000; SMART may sdf-insure to $5.000.000. 

(e) Upon the failure of either Puny to maintain in~urance as prO\ ided 
herein. the other Pany shall have the right aflcr giving ten ( l 0) days \Hitten mllicc. to obtain 
insurance and receive prompt reimbursement. 

(f) Both Parties represent unc.l warrant to the other Part) thut this 
Agreement has been reviev.•ed with its insurance agent(s)/brokcr(s) and the agenl(s)/broker(s) 
has been instructed to procure the insurance coverage required herein and name the other Part> 
as an additional insured 

{g) Each Patt) shall furnish to the other Pan~ certificates of insurance 
evidencing the required coverage and endorsement(s) and upon written rcquc~t shall pro\ ide 
certified duplicate copies of any policy. The insurnnce company(ic~) i:.~uing .!>uch policy(ics) 
to either Pan) shall notify the other Party in writing of any materinl alteration in an) policy. 
including but not limited Lo any change in the retroactive date in an) .. claims made .. policies or 
any reduction of aggregation limits. or cancellation thereof. at ll!ast thirty tJO) da) s prior 
thereto. 

(h) The insurance policy(ics) shall be written b) un insurance compan) or 
companies with current Best"s Insurance Guide Rating of A or bcttcr. Such insurance 
company shall be authorized to transact business in the State of California. 

ARTICLE XII - REPRESENTATIONS AND WARRANTIES 

SECTION 12.01 SMART. SMART represents and warrant~ 1hat: 
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(a) SMAR I has full po\\cr and authority to cnlL:r into thi s Agreement and. 
subject to necessary regulatory authority. to carr) out its obligations ht:rcundcr. 

(b) This Agreement has been dul) authorized. executed and ddi' ered b) 
SMAR I and is a legal. valid and binding obligation of SMART. cnforceabh: against SMART 
in accordance with its terms. including without limitation the tcnns of SECTION 15.03. 
except as such enforceability may be limited by (a) bankruptc). insolvency. reorganization or 
other similar laws affecting the enforcement of creditors· rights generally and (b) general 
principles of equit) (regardless of whether such enforceabilit) is considered a proceeding in 
equit) or at law). Neither the cxccu11on and deli\ery of this Agrccml!nt h) SMART. the 
consummation b) SMART of the transacllon~ contemplated hereby. nor compliance or 
performance by SMART with any of the provisions hereof docs or will violate an) j utlgment. 
order. law. rule or regulation applicable to SMART or an) pro' iswns of the JPA Agreement 
or SMARrs by-laws or result in any breach of. or constitute a default under. or result in the 
creation of any lien. charge. security interest or other encumbrance upon any assets of 
SMART (other than the encumbrances on the Subject Segments created by this Agn:cmenl). 

SECTION 12.02 NCRA. NCRA represents and warrants that: 

(a) NCR.A has full pm\cr and authority to enter in10 this /\grccmcm and to 
carry out its obligations hereunder. 

(b) This Agreement has been duly au1hori1ed. executed and ddivcrcd by 
NCRA and is a legal. valid and binding obligation of NCR.A. cnforceablc against NCRA in 
accordance with its terms. including without limitation the terms of SECTJOt\ 15.03. c:\cept 
as such enforceability may be limited by (a) bankruptcy. insoh enc). reorgani1atiun ur other 
similar laws affecting the enforcement of creditors · rights generall) .md (b) general principles 
of equity (regardless of wht!thcr such enforceability is considered a proceeding. in equity or at 
law). Neither the execution and deli\'ery of this Agreement by NCH.A. the consummation by 
NCR.A of the transactions contemplated hereby. nor compliance or perfommncc by NCRA 
with any of the provisions hereof does or will iolate an) judgment, order. lc.l\\ . rul~ or 
regulation applicable to NCRA or any provis1om. of NCR/\ ·s certilicatc of incorporation or 
by-la\\S or result in any breach of. or constitute a default under. or result in the cn:auon of any 
lien. charge. security interest or other encumbrance upon any asset., of NCRA (other thJn the 
encumbrances on the Subject Segments created by this Agreement). 

ARTICLE XIII - COORDINATION COMMITTEE 

SMART's General Manager and NCRA'" Executive Dirt:ctor shall cstJblish a 
Coordination Comminee consisting of not more than two (2) rcprescntati\ es of each Part). 
NCR..\ may select representntives from the Operator SMART nrn) select representative'> from 
its operator. if any. The Coordination Committee shall provide the functions set fonh li.>r it in 
SECTION 5.03, SECTION 6.05 and SECTlON 6.06 and shall be a forum for tht! Parties to share 
information, discuss matters submitted b~ one Part) to the other Party for rev1e'"' and/or 
approval, and seek resolution of any issues between the Partie~ with respect 10 tlm Agrcl!ment. 
The Coordination Committee shall meet regular!) (in person or tl'icphonicall~) and also as 
necessary to addres., issues between the Parties that require prompt resolution. 
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ARTICLE XI\ -ARBITRATION 

SECTION 14.01 Contro\ t:rsies Subject to Arbitration. I he Parties herchy ugrcc that 
any failure to pay money when due under the Agreement. an) failure to maintain insurance as 
required under this Agreement. and an) c.ii'>putes arising under SECTIO?\ 5.0 I or SECTION 
16.09 are not subject to arbitration. Othawise. an) and all claims. disputes or contro' crsies 
between SMART and NCRA arising out of or conct:ming the interpretation. application. or 
implementation of this Agreement thm cannot be resoh t:d h) the Partit!.., through the 
Coordination Comminee orb) negotiations shal l be submitted (subject to Sl:C I ION l .... o:n to 
binding arbitration administt:red by the American Arbitration ,\ssociation ( .. t\.\A .. } under its 
Commercial Arbitration Rules. If the AAA discontinues promulgation of the Commercial 
Arbitration Rules, the Parties shall use the AAA· s designated succe::.sor rules. and if tht: AAA 
docs not designate successor rules. the Parties shall agree on other rules. The judgmt:nt on the 
award rendered by the arbitrator may be entered in an) court having jurisdiction thereof. 

SECTION 14.02 Controversies Subject lo ""Baseball"" St\ le Arbitration. 

(a) An) and all claims. disputes or controvt:rsics between SMART and 
NCRA regarding the number of tum-outs on the portion of the Shared Traci. north of Santa 
Rosa Railroad Square (MP 53.8)(or any portion thereof) shall be tletcrmincd b) the arbitrator 
picking. between the list submitted b) NCR.A and the list ~ubmittcd b) SvtAR I. which 
Party's list comes closest the standard set forth in the applicable paragraph of L\hibit 3. The 
arbitrator shall not be authorized to award a composite or blend of the two lists. I he Judgment 
on che award rendered by the arbitrator ma) be entered in an) c.ourt ba\lng Jurisdiction 
thereof. 

(b) Any and all claims. disputes or controversies between SMART and 
NCRA regarding the amount NCRA shall pa) SMAR r for dispatching sen ices atkr 
commencement of SMART Trains pursuant lo SF CTI ON 9.0 I shall be dctt:rmincd b) the 
arbitrator picking. between the amount submitted b) NCRA and the amount submitted b) 
SMART. which Party's amount is most reasonable. The arbitrator shall not be authorized to 
award a composite or blend of the two amounts. The judgment on the award r~n<lered by the 
arbitrator may be entered in any court ha\ ing jurisdiction thereof. 

SECTION 14.03 Expedited Arbitration Schedule. The Parties hereb) agrt:c that the 
expedited arbitration procedures set forth in the AAA Commen.: iul Arbitration Rules. Optional 
Rules for Emergency Measures of Protection. ~hall apply to an) disputes arising under 
ARTICLE IV. ARTICLE VI or SECTION 7.07 and accordingl) the Party applying to the AA.A 
for such emergency relief pursuant to this SECTION shall not be required to scl forth in its 
application the reasons why the Party is entitled to such relief or the n:asons why such relief is 
required on an emergency basis. 

SECTION 14.04 Pending Resolution. During such arbitration proceedings. the 
business and the operations to be conducted under this Agreement. to 1hc extent that 1hey ..tre the 
subject of such contra\ ersy. shall continue to be transacted. used and paid in the manner and 
form existing prior to the aric;ing of such contro\ersy. unless the arbitrator shall make a 
prt!liminary ruling to the contrary. 
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SECTION 14.05 Partv f xpenses. Except as othern isi.: set forth in this SECTION. 
attorneys' tees, costs and expenses incurred by the Panies in connl!ction \\ ith such arbitration 
shall be apportioned as set forth in the AAA Commercial Arbitration Rules. Any administrative 
fees imposed by the AAA, including but not limited to the initial filing foe. case sen ice fee. 
proceed fee. and final fee. shall be apportioned e\enl) bct\\Ccn the Parties. The arbitrator shall 
have the power to award attorneys· fees and costs to either Pany if the arbitrator detem1ines in its 
reasonable discretion that the position of the other Party to the arbitration was frivolous or 
otherwise an abuse of the arhitration process. 

ARTICLE XV-TERM ANO TERMINATION 

SECTION 15.01 Tem1. This Agreement shall have u term of fort) (40) )cars and 
shall automatically renew for three succe'\siYe terms of ten ( 10) years each. unless either Party 
gives notice (at least six [6] months before cxpuation of the tht:n current tem1) of its intention to 
not rene\\. 

SECTION 15.02 Default. An ··Event of Default" by either Part) shall havt! ocrnrred 
if any of the following shall occur: 

(a) if either Purt~ foils to pa) nn amounl of money due under this 
Agreement in excess of $5,000 and such failure continues thiny ( 30) days aflcr written notice 
from the other Party of such failure. 

(b) if either Part)' fails to meet its insuram:~ obligations unc.lcr this 
Agreement. 

(c) for other obligations not subjec.:l to arbitration. if either Party foils to 
meet any such obligation and such failure continues ninety (90) da) 5 atler written notice from 
the other Party of such failure . 

(d) for obligations subject to arbitration. if an arbitrator finds that dther 
Party has failed to meet any material obligation under this Agrccml!nt 

SECTION 15.03 Remedies Upon Event or Default. If a Part) causes an L\t!nt of 
Default to occur (the ··oefaulcing Party .. ), the other Part~ may. at its option: 

(a) proceed by appropriate judicial proceedings. either nl law or in e4uit) . 
to enforce performance or observance by the Defaulting Party of th.: applicable provisions of 
this Agreement. to enforce the a\\ard of an arbitrator andlor to rccm er damagl!s (together with 
attorneys· fees and such Pany·s other costs) for a breach thereof: or to St!d~ other remedies, 
which may include, but are not limited to: 

(i) for default under Secunn I 5.02(a). monct.ir~ damagl!s; 

(ii) for default under Section I 5.02(b). tnjuncuve relief suspending 
operations of the Defaulting Part) until sm:h time as the default is 
cured and appropriate measures arc tn~cn to ensurl! that future 
defaults ''ill not occur: 



(iii) for default under Section I 5.02(c). injunctive rdil!f or monctar: 
damages: 

(iv) for cessation of all NCRA height Service or of all ')MAR r 
Commuter Operations lasting more th,10 24 month~ \\here the 
party "ho has ceased such operations cannot rea~onabl) 
demonstrate that such operations ''ill rccommt!ncc "' ithin 36 
months. or for sustained ur persistent Fvcnts or Di:fault. 
tcm1ination of this Agreement: pro' ide<l that in the case of such 
cessation of ~CRA Freight Sen· ice or srv1ART Commuter 
Operation~. the 24 month period ~hall be tolled for a maximum of 
12 months if the part)' that has ct!a~eJ such operations is prevented 
from re-starting such opaations b) the existence of an injunction. 
In thee\ ent of termination. the non-Odauhmg Pan) shall continue 
to operate under its easement rights substantial I) a~ contemplated 
by this Agreement as 1f it \\ere in effect and the Oefoulting Pany 
shall hm e no right to operate but shall maintain its statutor: and 
easl!menl ng!Hs. Nothing in this Agreement shall be construed as a 
forfeiture of the propeny easement rights hdd b) either part.). 
which are described in the Recitals. In the event the Defaulting 
Party is NCRA. NCRA shall take all actions m:cessury and 
expedient before the STB 10 secure abandonment und/or 
discontinuance or sen ice nuthoril) on behalf of NCRA and the 
Operator. 

(b) cure the default h) making any such pa) mcm or pcrlOnning an) such 
obligation. as aprlicable. at the Defaulting Pany"s sole c'\pensc. \\ ithout \\.thing or releasing 
the Defaulting Pan: from an) obligation. 

(c) The foregoing rights and remedies arc anJ -;hall be deemed to be 
cumulative and the exercise of any of them shall not be deemed to be an election e'\clu<ling the 
exercise at an) time of a different or inconsistent rcmed:. 

(d) Any \\aivcr by either Party of an: r \COi or Default under this 
Agreement or any delay of either Party in enforcing any rcmcd) set forth hcn.:in ~hall not 
constitute a waiver of the right to pursue any remc<l) at a later date or tenninatc this 
Agreement for an) subsequent Event or Default. nor shall an) ~uch \\ai\ er in an) wa: affect 
either Partv· s ril.!ht tu enforce the A!.!reement. 

• ¥ -

(e) The Operator may. in its sole di~cretion. pcrfom1 an) ol the obligations 
imposed upon NCRA hereunder and cure an) default on behalf of NCRA and such 
pcrfonnance or cure shall have the same effect~ if It had been p~rrormcd or cured b) \lCRA: 
however, nothing in this subsection shall reduce or relie\.e NCRA of .my right., or obligations 
under this Agreement. 
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ARTICLE XVI- MISCELLANEOUS TER"IS 

SECTION 16.01 Reports. Records and Inspections. 

(n) FRA and CPCC Reoorts. f he Part) n:sponsible for maintenance on a 
particular segment of I rad. shall provide a cop~ of al I reporb ( indu<ling) all notices or 
citations alleging deficiencies from FRA track standards of true!.. inspections h) FRA or 
California Public Utilities Commi~~mn inspectors on o;uch segment to the other Part) prompt!) 
upon recd pt of such reports. but in no case more than ten ( l 0) business da) salter receipt. 

(b) Records. b1ch Part) shall mamtain full und comph:tc records of all 
maintenance. rehabilitation. track relocation or remo\'al performed on the Subject Segments 
and shall keep all track profiles and trad .. chans up to date so as to ~ho" all program 
maintenance and rehabilitation performed on the frad .. Copit:s of updated record<; and track 
charts on the Subject Segments shall be prO\ ided by each Part) to the other Part) promptly 
upon request. 

(c) Inspections. Each Party shall h<l\e the right at .ln) timc. upon 
reasonable notice (except for emergencies. where no notice b required) to in<;pect the Trac!.. 
then maintained b) tht! other Party for conformity \\ ith the standards of maintenance contained 
in this Agreement and to verify compliance \\ith this Agreement: provided that such 
inspections shall not unreasonably interfere with the other Party· s operations: that all persons 
conducting such inspections shall execute uppropriatc release<; and mdemnity 
acknowledgements: und that tht: other Pan) ma} accompan) the in~pecting Party during such 
inspections. Each Party shall be notified by the other of. and hove tht! right to attend. any 
FRA or CPUC inspection of any Track on the Subject Segments 

(d) Inspection of Records. Each Party shall ha\C the right at any time upon 
reasonable notice to inspect the other Party's books. records. or ;my other rt!ports or supporting 
documents or materials necessary to determine compliance with any provisions of this 
Agreement. The inspecting Party will conduct inspections during normal business hours and 
the other Party shall make its facilities available to the inspecting Party's inspectors to permit 
such inspection without undue interference '' ith the other Pany·s operauon-;. An) direct 
expense arising from making the inspection shall he home b) the in<;pcctmg Part). 

SECTION 16.02 Aillin!.! and Payment. Im oiccs submitted to the Parties under this 
Agreement (''lnvoices") must be itemized with a dc:taikd description of the charges. Invoices 
shall be paid within thirty (30) days after receipt thereof by the payor. Ir ..i Part) disputes an) 
items on an Invoice, that pany may not deduct the disputed item from the pa~ mcnl. but shall 
notify the payee of the disputed item and the Parties shall u~e bcst efforts to resolve the disputed 
items within thirty (30) days after receipt of the disputed puymcnt. No Invoice shall be 
suhmitted later than one hundred twenty ( 120) days after the last day of the cal.:ndar month in 
which the expense or cost covered thereby is incurred. 

SECTION 16.03 Emplovee Matters. The Parties agn:c that the employees of each 
Party are not the employees of the other Party. Each Pan) assumes exclusive responsibility for 
compliance with all employment laws and regulations applicable tu ib npemtions. as \\ell as the 

-22-



terms or any collective bargaining agreements lo which each Party may. from time to time, be a 
party. During the term of and following termination of this Agreement. each Purl) shall bear an~ 
and all costs of protection or its current or future employees. arising from an) labor protective 
conditions imposed on such Party by the STB or any other regulatory agcnc' or statute as a 
result of such Party" s use. opt!ration or maintt!nance or the Suhject Segment' and Ull) related 
agreements or arrangements. including collective bargaining agreements. or ari:.ing as a result of 
the termination of this Agreement. Nothing contained herein is intended to be for thl.! benefit of 
any such employee nor should any employee be considered a third party bcndic1ar) hereunder. 

SECTION 16.04 Offers of Financial Assistance. If either NCRA or the Operator 
elect to abandon/discontinue common carrier opcrations on all or an~ portion ol' the Healdsburg 
Segment or the Lombard Segment and SMART or a party designatt:J hy SMART tiles an offer 
of financial assistarn.:e under 49 U.S.C. § I 0904. NCRA shall agree to negotiate with SMART or 
SMART's designee regardless of whether another party files such an offer. 

SECTION 16.05 Compliance with Laws. During the tcm1 of the \grecmcnt. each 
Party shall comply with all Applicable Laws on the Subject Segments. including but not limited 
to those controlling air, water. noise. hazardous waste. solid waste. and otlu:r pollution. or 
relating to the use. generation. storage. transpon. release. or disposal of Hazardous Materials. 

SECTION 16.06 Entire AL!reement: Effect of Prior Agn:crncnts. h is tbi: intention 
of the Parties that this Agreement shall govern use of their rco;pccti\c rights under their 
respective easements. This Agreement contains the entire agreement bct\\'ccn the Parties. and 
supersedes all other prior oral or wrillen agrel!ments. commitmc1m. or understanding with 
respt:cl to the matters provided herein as of the [. xecution Date. mcluding hut not limited to the 
Operating Agreement 1996. the Coopcrathe Agreemcnt and the Principles Agri:emcnt. (For the 
a\ oidance of doubt. the Parties intend by the pnor sentence to terminate. annul. h:place and make 
void all of the terms of all prior Jgrecments mcluding an) term:-. that purpon to surviw 
termination.) The Parties hereby wah e all daims of any kind or character urising out or or under 
or during the pendency of any of the prior agreements. including. "ithout limitation. claims 
which but for this sentence would survh e under California Code Section I 5-l2. I 11[ J> ARTIES 
INTEND THIS WAIVER TO COVCR ANY CLAIMS THEY DO NO f K\JO\\ OF AGAINST 
EACH OTHER. For the avoidance or doubt. as of the C'\\ecution ol this Agrei:mcnt. the Parties 
have no claims against each other. Notwithstanding the foregomg. Jt the timi.: ul executing this 
agreement, the parties have not yet rt:sol \'Cd nnd finalized the r<XO/l\'C) ancc of a Jccd of trust. lO 

NCRA, encumbering certain propcrt) located in Mendocino Count) com1nonl) n.:fi!rrc::d to as the 
Ukiah Depot Propert}. A promissor) note t!Xecuted by '-!CR.<\ in foH>r of SMART"s 
predecessor, NPWRA, has been cancelled b) SMART. hut the recon\c)c.1111.:c ~,rthc dceJ of trust 
has not occurred. According!). this <;ectinn 1s nor intended to rdea-,e an) ohligc1tion .... SMART 
may have in regard to effectuating the recon' eyance of the deed of tnht No modi tication of this 
Agreement shall be binding upon the Part) affoctcd unless set forth in '' ritmg and dul~ c.:-.ecutcd 
by the Party to be charged; provided that nothing in this agreement 'ihall atfct:t the rights and 
obligations of the Parties under the Operating Agret:ment 19% with respect to matter~ arising 
prior to the Effect ht! Date of this Agreement. 



SECTION 16.07 \oticcs. All notice-;. demands, request'>. or other communications 
which may be or arc required to be given. sen cd or sent b) either Party to the othc:r pursuant to 
this Agreement shall be in writing and shall be deemed to huve been proper!) gi\ en or sent: 

(a) If intended for SMART. b) mailing b) ri:gistcrcd or ccrtilicd mail. 
return receipt requested. with postage prepaid. or b) national U\ crnight ddi \C:r:- sen ice. 
prepaid. addressed to SMART at: 

SMART District Office 
750 Lindaro Street. Suite 200 
San Rafael, CA 94901 
Attention: General \!tanager 

with a copy to: 

Office of Sonoma County Counsel 
575 Administration Drive 
Room 105 
Santa Rosa. CA 95403 
Attention: County Counsel 

(b) If intended for NCRA. by mailing b) registered or (;ertitied mail. return 
receipt requested. with postage prepaid. or by national o\·crnight deliver) sen ice. prepaid. 
addressed to NCRA at: 

North Coast Rail Authority 
419 Talmage Road. Suite M 
Ukiah. CA 95482 
Attention: Executive Director 

with a copy to: 

Christopher J. Neary. Esq. 
t I 0 S. Main Street, Suite C 
Willits. California 95490 

And to: 

The Northwestern Pacific Railroad Company 
250 Cambridge Avenue. Suite I 04 
Palo Alto. CA 94306-1554 

Each notice. demand. request or communication which shall he mailed by registered or certified 
mail to either Party in the manner aforesaid shall be deemed sufficient]) given. SCI"\ cd or sent for 
all purposes at the time such notice. demand. request, or communication shall be .:ither received 
by the addressee or refused by the addressee upon presentation. Either Party may change the 
name of the recipient of any notice, or his or her address. at any time b~ complying \\.ith the 
foregoing procedure. 
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SECTION 16.08 Successors and Assums. This Agreement shall be binding upon 
and inure to the benefit of SMART and NCR.A. and shall be binding upon the successors and 
assigns of SMART and NCRA. subject to the limitations hen:inatkr set forth . NCRA ma) not 
assign its rights under this Agreement or an) interest therein. auempt to hU\'t! an) other person 
assume its obligations under this Agreement. ur pem11t lht! Operator to assign its lea:-.i:: of 
NCRA · s ownership or operating easement on the Subject Segment!> without the prior written 
consent of SMART. which consent may not be unreasonably withhd<l or delayed. SMART may 
not assign its rights under this Agreement or an) interest thcrc111. attempt to have an) other 
person assume its obligations under this Agreement. or permit an) opemtor to assign its rights of 
the Subject Segments without the prior written consent of NCRA. which consent may not be 
unreasonably withheld or dela)ed. NCRA ma) not change the Opcrntor or changl.!1cngage a 
contract operator of NCRA Passenger Excursion Sen ice without the prior written consent of 
SMART. which consent shall not be unreasonabl) \\ ithheld. conditioned or dda) ed. SMART 
may not change/engage a contract operator of SMART Ancillary Pas-.cnger Sl!n ict! \\ ithout the 
prior written consent of NCRA. \\hich consent shall not be unreason.ihly \\ithbdd. conditioned 
or delayed. Prior to a proposed change in the Operator. NCRA shall secure an) necessary 
approvals from the STB and such other regulatory approvals as ma) hi.! then required. 

SECTION 16.09 Sevcrabilitv. If fulfillment of an) provision hereof or any 
transaction related hereto shall involve transcending the limit of' alid11y prescribed by law. then 
the obligation to be fulfilled shall be reduced to the limit of such 'ali<lity: and if an) clause or 
provision herein contained operates or would prospectively operate to im alid<Jtc 1his Agreement 
in whole or in part. then such clause or provision only shall he hd<l incffectiw. as though not 
herein contained, and the remainder of !his Agreement shall remain nperati,·e and in full force 
and effect. 

SECTION 16.10 Headings: Interpretation. The section and subsection he.1dings in 
this Agreement arc for convenience onl) and shall not be used in its interpretation or considered 
part of this Agreement. With respect to 111terpretation of this Agreement and rl.!solution of any 
ambiguities. neither Party shall be deemed to be the drafter of the: Agreement. 

SECTION 16.11 Waiver. No wan er or an) prO\ i~ion of this Agrccment shall be 
deemed, or shall constitute, a waiver of an) other provisions. \\ ht!th1.:r or not similar. nor shall 
any waiver constitute a continuing \\aiH!r. No waiver shall bl! binding unit:~~ executed in 
writing by the Party making the waiver. 

SECTION 16.12 Counterparts. This Agreement ma~ be cxccutc:d in counterparts 
both of which. when executed and delivered. shall be deemed tu be an original and both 
counterparts taken together shall constitute but one and the same instrument. 

SECTION 16.13 Govcminu Law. fhis Agreement shall he con<;trued and 
interpreted in accordance with the laws of the State of California. 

SECTION 16. t-i A1m:ement Run~ With Land: Recordution. I his Agreement shall 
run with the land. except that any parcel transferred by a Party to an unaffiliated pc:rson or entity 
for purposes other than rail operations or trail use that does not contain an) fucilitie~ used in 
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connection with the rail operations of the other Part) . shall be deemed rcnwwJ frum the.:: 
property as applicable. This Agrccrnc.::nt ma) be recorded. 

SECTION 16.15 Not for the Benefit of Others. This Agn:cmc.::m and each and ever) 
pro\ ision herein is for the exclusive benelit of the Panics hereto and not for the b1.:m:lit of aJl) 

third pan). Nothing herein ;;hall be construt:d to create or increa~c an) right in an) third part) to 
recover b) way of damages or otherwise agamst either of the Partu:s hereto. Not\\ ithstanding the 
fact that it has certain direct obligations under thio; Agreement. NWPCo is not a part) to this 
Agreement and this Agreement shall not be construed to create or increase an) right in N WPCo 
to recover by way of damages or othern ist: against either of the Parties hl!reto. 

SECTION 16.16 Survi\al. fhe Panieo; agree that their n:!->pccthe rights. <luties and 
obligations under any prm ision which b) its term~ imposes an obligation on either Part) that is 
continuing in nature shall survive the ..:xpiration or termination of this Agreement. 

SECTION 16. l 7 Forcl! Majeure. Neither Pan~ shall he Ii.able lo thl! other in 
damages nor shall a de!foult be dcl!mcd to haw occurrl!d. and each Part) shall bt.: excu-.cd from 
perfonnance of an} of its obligations hereunder. except obl igation~ im oh ing the pu) ment 
hereunder of money to the other Party or to a third Part~. during the time \\hen such non
perfonnanct! is occasioned by tire. earthquake. llood. explosion. \Heck. casualt). stri!...c. riot. 
insurrection. civil disturbance, act of public enem). cmbargo. \\ar. m:t of Gu<l: provic.led. that if 
either Party suffers a work stoppuge due to a labor dispute. such Purl) shall m..t!...c such 
reasonable efforts to staff its operations so ao; to minimi/.e disruptmns. 

SECTION 16.18 Panicipation In ProcCl!d111g,4'. If either Part~ ,i:."., the other Pan~ in 

\Hiting to participate in regulator) proceeding-; or puhlic hi:armgs of an) " md concan1ng lht: lir<.t Part}. 
the first Part} shall reimburse the othi:r Party for the rca-;onablc t!\.pcrt'>c., mcurrt!d ( im:luding '' 11hout 
limitation attomc}s· fees) as a result of -;uch participation. Ab!.cnt sm:h u '' ri ttc11 rcquc-;t, 11c1thcr Part; 
shall have an obligation to participate in <Ill) such regulator) proceeding.; or puolic hearings. 

IN WITNESS WHERhOI·. the Panic-; ha\ c cau~ctl 1lm Agn.:cmcnt to be c\.ccutcd in du('ltcatc us 
of the day and year first herein wrincn. 

SONOMA-MARIN AREA RAIL 
TRANSIT DISTRICT 

~~kk~~ 
Title: W.r J (l (\Q__• r 

By: ____ _____ _ _ 

l'itlc: 

Apprm ed as to fonn: 

NORTH COAST RAILROAD 
AUTHORITY 



EXHIBIT I -CERTAIN DEFINITIONS & CROSS-REFERE'.\'CES TO TERMS 
DEFINED IN THE AGREEMENT 

.. Agreement .. shall mean tlm Operating & Coordination \grccmcnt. 

··Applicable La\\S .. shall mean all federal. stute. and loL,tl la\\S. ruks. rq~ulations. 
directive-;. orders and judgment!> upplicablc to the Subject Segmcnt~. regardless of scopc . 

.. Changes and/or Additions'" shall mcun an) mall.:riul impnwcmcnts (including Putlrna:s) 
to the Suhject Segmentc; constructed alicr the Execution Dah: (induding hut not limited to 
material additions. bettennems and capital projc<.·ts. for rmlroaJ high\\a~ gradl.! crossing 
separations. quiet ?ones. CTC Signal S:stcmsJ. and an) c.:on•mm:t1on. rcconstrm:uon. alteration 
and modification thereto. and an~ retirements therdrom. but e\clud111g or<linar: mainu:nance 
and rcpu1r. 

··Changeover Date·' shall ha"e the meaning set forth 111 SI C r!ON -+.O..+. 

'"Cooperative Agreement"" shall mean the Agri.:t!mt!nt datcd April 30. I 9% by and 
between NWPRA and NCRA. 

··cpuc· shall mean California Public Utility Commission nr ~m~ succi.:ssur agt:nc). 

··ere Signal Sy~tems·· ~hall mean an) signul S) stems '' ith a hi-directional bloch. signal 
system under which train movements arc authorized b) block signal indications'' ith the nbsolute 
signals and power switches controlled by the dispatcher from a remote console (including the 
wayside block signals. power operated switch machines. electronic.: lnded trac.:1- circuih. rda) s. 
and underground cable) .. including such systems \\ith positi\c train control. 

.. Dispatching·· shall have the meaning set forth in 49 C.I· .It ~ 2-+ 1.5. 

··Event of Default .. shall have the meaning set forth in Sl CTION 15.02 . 

.. Execution Date .. shall mean the date of execution of this Agrei.:mcnt. as ... ct forth on the 
first page hereof. 

"'Hnal Plans·· shall mean design plans for all Changes anJ or .\uditions at the one 
hundred percent (I 00%) completion stage. covering all signuls and signaling~~ ~tl·ms . 

.. FRA"' shall mean the Federal Railroad Administration or the t ·nitcd States Department 
of Transponation or any successor ngency 

··Hazardous Materiab·· shall mean: 

(i) Any substances defined. regulated or listed (<.l1n:l't l) or b~ rl!fc:rl!llcc) as 
··hazardous substances:· .. hazardous muterinl-.:· ··1u11ardou-; '' tlste:,:· .. toxic 
wa.c;te:· ··pollutant"" or ··to:\ic substancc:s·· or s1mtlarl) identified as ha/11r<Jous to 
human health or the environment. in or pursuant to: 
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(A) the Comprehensive Em-ironmcntal Rt'spunsc. Cumpcn:-1a1i<.m am! 
Liability Act of 1980. 4~ U.S.C. ~9601 ct sl.!q .: 

(B) the Hazardous \faterials Tr..insportation Act. -l9 l .SC ~ 1802. cl st:q.: 

(C) the Resource Conservation and Reem t!r~ \ct. ·C I c;; ,( ~690 I et 
seq.: 

(D) the Ckan Water Act. 33 U.S .C. * 1251 1.!l 'il.!q .. 

(E) California 1-lealth and Safrt~ Code *~25115- ::!5 I Ii. 2"2-llJ 5 2:'2..i9.8. 
2528 I. and 25316: 

(f) the Clc•m Air Act. 42 U.S.C. *7901 l.!t st'q .: .md 

(G) California Water Code~ 13050: 

(ii) any amendments 10 such enumerated statutcs or ai:ts: and 

(iii) any other hazardous or toxic substance. material. chcmil:al. \\aste or 
pollutant identified as hazardous or to--:ic or regulated as of the Cln<;ing Dute 
under any other applicable federal. state or local em ironmcntal \m\s. 11H:luding. 
without limitation. friable asbestos. polychlorinatcd bipht.:n)b. pclrokum (or any 
fraction thereof). natural gas and synthetic f ud product" and h) product.-. . 

.. Healdsburg Segmcm·· shall mean that ponion of the Nonlrncstcm Pacific Railroad 
Right-of.. Way as particularly defined in the JPA Agrct.:mcnt. generall) i:~tc1H.ling from \!WP MP 
68.22 near Healdsburg. CA to NWP MP 26.96 near Novato. CA, a Ji-;tancc ol appro\imately 
41.2 miles: and between MP 26.96 in No\ato and MP 25.57 at lgnut:in. together \\ith all rrack 
located lhereon. except for Industrial Track or stations. lrack and mhcr facilitks constructed 
exclusively for SMART Commulcr Operations . 

.. Industrial Track'. shall haw the meaning SCl forth in SEC no:-.. 2.02 

··1nilial Design Plans .. shall mean all Changes and/or Additions to he constructed on the 
Shared ·1 rack (or any portion thereof) prior to the initiation of SMAR I Commuter I rain ~en ice . 

.. Invoices .. shall ha\'t;~ the meaning set forth in SECTIOi\ 16.02 . 

.. JPA Agreement° shall mean the Agreement dated Ma~ 24. 1995 b) .md bemeen the 
Golden Gale Bridge. Highway and 1 rnnsportatton D1slric1. the Counl~ or t-. tarm .• md NCRA . 

.. Lombard SegmenC !'..hall mean that portion of the Nortll\\c~ti.:rn Pacific Railroad Right
of-Way as particularly defined in the JPA Agreement. general!) extending from \!\\'P MP 25.6 
near Ignacio. CA to Bruos Junction Srnuon in Napa County. C:\. at thl.! fonner ~outhan Pacific 
Transportation Company MP 63.4. a distance of .ipproximatel~ 25 3 mik:;. lClgt.:th1:r \\ ith all 
Track located thereon. except for lndustnal I rack or stations. tra<.:k and other foci lilies 
constructed exclusively for SMART Commuter Opermions. 
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··Loss'' or ··Losses·· shall mean orders. Jirccti\ c~. judgments. causes of action. pcnallit!s. 
fees. claims. costs. liabilities. damages. and c\.pcn-;c~ (including "ithout limitation court costs 
and attorneys· fees and all costs of im cstigating. n.:mcdiating. or responding to the cxistcncc of a 
claim) of whatsoever nature or source. 

··Material Modifications·· shall mean a change order t!-.!\Uc:d h,: the Constructing Party to 
the approved final Plans that. in the Con~tructing. Party·!-. reasonabk .i uJgnlL·nt. i:-. mi.ltcrial to the 
overall design and construction of the Changes and1ur AdJitmn~ 

.. NCRA"' shall mean the North Coast Railroad i\uthoril) . 

.. NCRA Freight Service" shall mean the freight sel\ ice cunductcd pursuant to ~CRA · s 
perpetual and exclusive casement m t:r the I lealdsburg .md Lombard Scgmi.:nts and the freight 
service conducted on the Willits Segment . 

.. NCRA Passi::nger Excursion Sen ice .. shall have the meaning sct forth in SECTION 1.0 I 

·'NWPRA'' shall mean the North\\estcrn Pacific Railroad ·\uthorit~ . 

··NWPCo'" shall mcan Nonh\\Cstcm Pacific Railroad Cnmpan) ). a California 
corporation. 

··Operating Agreemcnt 1996 .. shall mcan tht! J\grccmcnt dated 1\ugust I 9. 1996. by and 
between NWPRA and NCRA. 

··Operator" shall ha\ e the mean mg set l'onh in AR I KI I· 111. 

.. Party" or ··Parties·· shall mean SMAR l and \JCRA or Lmc or them . 

.. Puthway(s)'' shall mean uncillar: bicycle and pedestrian patll\\ ays on thc Shared Track. 

··Principles Agreement'" shall mcan the Agreement dated April :H>. I <JIJ6 h) and between 
NWPRA and NCRA. 

··shared rrack" shull mean and include the Healdsburg Scgmclll and that portion of the 
Willits Segment from Healdsburg 10 CIO\ crdalc ( f\·IP 85.35 ). anc.l as mo<lilic<l us prodded in 
SECTION 7.01. 

··SMART' shall mean the Sonoma-Marin Arca Rail Transit District. 

··SMART Anc11lar) Passenger Sen icl.!·· shall mean any S!vtART passenger si.:n ice (e.g .. 
intercity or excursion passenger sen ice) other than Stv1ART Commutc:r Operation~. 

"SMART Commuter Opcrallons·· shall mean n.:gularl~ scheduled passenger sen kc. 

"Sl B'' shall mean the Surface TrJnsponation Board of the..• United State<- Dcp,1rtmcnt of 
T rnnsportation or any successor agcnc: 
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··subject Segments .. shall mean the Lombard <:\c.:gmcnt. the I kaldshurg '-,egmcnt and the 
Willits Segment. collectively. and shall not include Industrial Trad ... 

""Track .. shall mean and include all rail and fas1cnings. ~m itch..:-. and frog.!> complete. ties. 
ballast and signals and all appunennnccs thereto. including '' ithout limitation bumpers. roadbed. 
embunkmcnt. bridges, trestles. tunnels. cul\ erts and an) other ~tructun.:s or things n...:cc-.sar) for 
support or construction thereof. <md. if an) pomon thercol is locutcd in a thoroughfare. 
pavement. any crossing planks and other similar materials or facilitic.:.., u.,ec.J in lieu or pmement 
or other street surfacing material at vehicular crossings of tracks. cuh c.:ns. druinagt: fo<.:ilitics. and 
crossing warning devices . 

··Willits Segment"' shall mean that ponion nl 1hc Nortlmt:su:m Pacific R.1ilroacl Right-of
Way as particularly defined in the JPA Agreement. gcncr.ill) C\:lcm.ltng from \\VP MP 142.5 
near Outlet Station to NWP MP 68.22 n!.!ar Hcaldshurg. CA. u distance of npprm:inrnti:I~ 74.3 
miles. together with all Track located tht:reon. l!'xccpt for lndu-.trial I ruck or track and fadlilics 
constructed exclusively for SMART Commuter Operations. 
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EXHIBIT 2- PASSF.NGF.R Wl'JDOWS F.XA,IPLF 

Station (Milepost) A,1 p,., 
Cloverdale (84.7) - 6:15 - 7:43* I 7:J4 - [ l):02* 
Healdsburg (68.0) -- - -Healdsburg (68.0) - 5:40 8:59 16:24 - 19:58 
Guemeville Road (55.4) -Santa Rosa (53.8) - 4:42 - I 0:00 15: 12-20:35 
Petaluma (38.5) -
Petaluma (38.5) 5: 16 9:31 15 :46 20:0 I 
Ignacio North (25.8) vs 
er -7)? _) . .) . 

Assumes pro-frmna passenger timetable of 6-30-10. and tcn-minutc ckarancl.! time b) freight 
trains in ad"ancc of scheduled passenger movements. 

*In the Cloverdalt!-l lealdshurg segment. freight trains ma) ha\ e acce~.., ro 1hi.: mainline.: <luring 
the morning passenger windo\\ afkr passage of the southbound 7:25 \ "1 train from Cloverdale 
(#113). and during the afternoon pa!>senger '"indO\\ alter pas:-,ngl.! of the northbound 18:44 PM 
train(# 124) from Healdsburg. 

During passenger-on I} \\ indows. \\here gaps of more than ten minuh!S ma) C\.t!>l between 
successive passage of passenger trains. and \\here feasible opc.:r..itiun.ill). !>hon freight 
movements may be permitted on or acroo.;s the mainline .11 the J1..,crc.:t1011 of the ';MART 
dispatcher. 

During the midday. at night. and on wed.ends and holida)~. no pH:.!>engcr-onl~ "indows arc 
considered necessary under the current operating concept. Pa<;sc.:ng1.·r .md freight trn11t:- \\ill be 
dispatched by SMART '' ith the objccth c of minimil'.ing or dim1n.1t111g dela).., tu dther 
passenger or freight trains. 
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EXHIBIT 3 - SIDING/SPUR CONNECTIO~ PROVISIOl\S 

For the portion of the Shared frad. bemeen the Ignacio W)c (\tP 15.57) :.ind Santa Ro.,a 
Railroad Square (MP 53.8) (or an) portion thereof): 

I. SMART shall pay the Incremental Cost (as delinl!d bdo\\) l1I' u turn-out ..ti the following 
locations (MPs are approximate): 

• Burdell South (Ml' 30.5) 

• Bur<ldl North (MP 31.7) 

• Park South (MP 39.2) 

• Park North (MP 39.7) 

1. In addition. SMART shall pay thi: lncn:mental C:n!.l (a-; 1kli111.:d helm\) ol a tum-out 
where NCRA can rt!asonahl) demonstrate. on or before Januar~ 31 . 20 I 4. the pn:-.cncc of 
a bona fide freight rail customer that requin:s sen ice from a locution n:quiring ~uch a 
turn-out (i.e .. service from the line \\here the tum-out \\ oul<l b1.: installed). 

3. The foregoing obligation is subject to an absolute maximum of 12 turn-out~. 

4. ··Jncremt!ntal Cost'" means an) cost that \\OUld not be required if there \\ere nu ~MART 
Commuter Operations. 

5. Panies other than SMAR I :-;hall pay (1) tht: difference bet\\'c\.'ll full cost and Incremental 
Cost on all tic-ins \\here SMART 1s responsible for lncrcml!nt:JI Cos! (as described 
above) and (ii) the full cost (including for the more c-.,:pcnsive turn-out ~ind fi.ir signal 
system tie-in) of any additional turn-outs rcgardlcs-. of wh\.'thcr such cost includes 
elements that would not be required if there were nu SMART Commuter Operations. 

6. To the extent NCRA ·s commencement of NCRA Freight Si:rvicc is <ldaycd sold) as a 
result of an injunction. the date set forth above (Januar~ 31. 1014) shall be extended: 
provided that the extension 1~ subject 10 an nbsolute ma\.imum ul' ont! year. 

For the portion of the Shared frack north of Santa Rosa Railroad 'lquarc !MP 53 .8Hor an~ 
portion thereof) : 

7. SMART shall pay the lncrcmcnt<..11 Cost (a!> ddincd ahm c) or u tum-out wher\.' NCRA 
has a bona fide freight rail customer receiving !>cf\'H.:c b~ such turn-out on the date that 
SMART issues for re\ iew thirty percc:nt (30%) plans pursuant to SECTION 6.02. Any 
dispute about the number of such turn-outs shall be submitted to ··baseball-style·· 
arbitration pursuant to SEC I ION 14.02(a). 

8. Parties other than SMART "hall pay the full cost (including for the morl! e\.pcnsiH· turn
out and for signal S) stem tic-in) of any additional lum-um-... indu<ling for Jn~ frl.!ighl rail 
customers identified after S\itART issues for revie\\ lhin~ r\.'1t:1:11t (30°0 ) plan-. pursuant 
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to SECTION 6.02 and regardless of whi:thcr such cost im.:luJ1..·-. l..'h:mc11t:- that \\liuld nut 
ht! required if then.: \\l.!re no SMAR r Commu11.:r Operation-.. 
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EXHIBIT ..i- LIST OF CER fAIN NCRA GRA!\'I AGREI· \-IENTS 

jNCRA List pro,·idcd 6/2/11; SMART needs to re\ ic\\ agreements I 

- ,. iii . 



EXHIBIT 5 - CERT Al' RESERVED IUGHTS 

SMART reserves all of the following n:scrvutions m:.H.li.: h) \, \\ PR \ in the Opcrating 
Agrt:emenl 1996 \\'ith respect to thi.: Lombard and Healdsburg Scgrm:ni... : 

Rcscl\ ations or c..;ceptions or minerals or minernl rights . • 111<.J all pri\ ate and 
public easement~ and nghts-of-wuy. however created. ror cro-;..,ing'\. pipelines. 
\\ irelines. fiber optic l:.tcilitics. roa<ls. streets. higlma) ~ <lll<l other kgal purposes: 

E.xisting and future building. zoning. subdi\ ision and othi.:r applicJbk federal. 
state. county. municipal am.I local laws. ordinance!> an<l rL'gulauon-;; 

Encroachments or other conditions that may be re\ c<1lcc.l h) .i '\Ur\ C). till~ '>carch 
or inspection: 

All existing wa~ !>. alleys. privileges. rights. .tppurlcrnrnc ~..; .md ..,er\ itudcs. 
however created. I ien!. or mortgage or deeds of trusl. and 

The exclusive right to approve or deny an) anJ all future ~<hcmcnh. leases. 
licenses or rights of occupancy in. on. under. through. abo\ c. •1<.:ross or along the 
Healdsburg and Lombard St!gtnt!nts. or an) ponion thl.'r~oi: 1.,0 long. J!> 'illch future 
easements. leases. licenses or rights or occuparn.:) Jo not unrcwmnahl) 1111erlt!re 
with NCRA ·s rail opcrations. 

NCRA shall not make any use or the l·kuldsburg amJ LombanJ Scgmcms \\hid1 '" incon~istenl 
with SM/\RTs right, title and interest therein and which ma) cause the right tu u~c and occup) 
the Healdsburg and Lombard Segments t<1 rcvcn to any part) other than SM/\R I 

NCR/\ reserves all of the fi.1llowing n!Scrvations \\ith rc!>pcc1 to1 hc \l. lll1t'> Segment: 

Reservations or c\cc:ptions of mincmls or mmeral nghb. Jn<l .di pri \ ate and 
public easements and rights-of-\\U) . hm\C\l!r created. for c1 1 h~1ngs. pipelines. 
wirelines. fiber optic focilities. roads. streets. highwa)s and othc.!r legal purposes: 

Existing and future building. zoning. suhdi\ j..,ion um.I othc.!r applicuhlc tederal. 
state. couniy. municipal and local lm\s. ordinances and n:gulution!>. 

Encroachments or other comJitions that ma) be re\ calcJ b~ J ... un C) . ti tic st:arch 
or inspection; 

All existing wa) s. alleys. pri\ ilcgcs. right'>. .1ppu1 tcn..inL1.'" 1rn.I !-ICT'\ itudes. 
however created. I kns of mortgage or deeds or tru'>t. amJ 

The exclusive right to approve or deny an) and al l fi.11un: ~J..,cmcnb. lca~e!., 
licenses or rights of occupam:y in. on. under. through. abme <1cro.,-, or along the 

• IX -



Willits Scgm1:nt. or uny portion thcn:o[ so long ao.; such luturc ea~cmcnh. leases. 
licenses or rights or uccupanc) do not unrc•1sonabl) intcrler~ \\ith "\1AR1 
Commuter Operations. 

SMART shall not mak.c an) use of the\\ ill its ~cgnw1l \\ hi1.h j<.; inconsistent'' ith 
NCRA · s right. title and interest tht:n:in and \\ h1ch Ill<!) caui.,c the nght to U!:>C and 
occupy the Willits ~egmenL to re\ ert to an~ purt) other Llhm \:CR \ 

- \ -



EXHIBIT 6 - MAINTENANCE CHARGF.S 

Charge per car mile for cars (loaded or empt)) \\cighing 
less than or equal lo 263.000 pounds ........ ........ ..................... .. ............................... .... ..... . ...... $0.55 

Charge per car mile for cars (loaded) \\Cighing 
more than 263.000 pounds ...... ... .................. ...... .... .... ... ............................ ... .............. ... ............ $0.65 

Charge per month for maintenance of 
freight-only turns-outs .............................. ........... .. ........ .. .. .. ................... . $200 per freight turn-out 
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EXHIBITC 



From: R.ac:btl Schmuhl rsd!muhl®sono!T!Al!!arintrain.org 
O.uc: \\ cd, Sep 21. ::?.O 16 ot 3:10 P\ I 
Subject: RE: Schedule tomom)\\ 
To: Jacob Par!. Cont:ict • nwnj:ikc@gmaJl.com 

Per the G\I no tnicl.. \\arrants until funhcr notlci:. 

- Original mts~c -
From: nwplake@GJ!!?il.com 
O:Jtc: 9 21 16 13 :~ (G\IT-08:00) 
To: Rachd Schmuhl <rscilmuhl@sooomam:ujnlrajn,ntJ ... 
Subject: Schedule tomono\\ 

\\hat time do ~ou \\ant us 01 Y'? \\'con: doing il on.: \HI~ 10 Petaluma 

71oods 
0 empties 
480 feet 
952 tons 
136TPOB 

Sent from m~ iPhonc 

1 
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From: Chris Gall <cE?aW@sonomamarintrain.om.> 
Date: October 2. 2016 at 06:39:03 PDT 
To: Jacob Park Contact <m\pjake@!!mail.com> 
Subject: FW: NWP Mainline/Brazos Jct Requirements 

Chris Gall 
SMART Controller Supervisor 
Cell: 707-364-6822 

From: Jon Kerruish 
Sent: Thursday, September 29, 2016 10:36 PM 
To: Matt Shiffrar <mshiffrar@sonomamarintrain.org>; Chris Gall <cgall@sonomamarintrain.org>; Colby 
Scott <cscott@sonomamarintrain.org>; Dennis Bush <dbush@sonomamarintrain.org>; Ross McLeod 
<rmcleod@sonomamarintrain.org>; Jered Riche <jriche@sonomamarintrain.org>; Steve Fields 
<sfields@sonomamarintrain.org>; Joe Turner <jturner@sonomamarintrain.org>; DeAndre Bess 
<dbess@sonomamarintrain.org>; Michael Pecovish <mpecovish@sonomamarintrain.org> 
Cc: Duane Sayers <dsayers@sonomamarintrain.org>; Steven Shelton 
<sshelton@sonomamarintra in .org>; Rachel Schm uh I <rschm uhl@sonomam a rintrain .o rg> 
Subject: NWP Mainline/Brazos Jct Requirements 

To All, as you are all aware we need to make sure all freight train movements made on any subdivision 
that SMART dispatches must have the following information provided to the OCC/ROC before track 
warrants are issued to the North Coast Freight operator (NWPco). 

Train Crew 

l 



On duty time 
Engine Number 

Loads/Empties (Type of Rail Cars- covered hoppers, center beams, etc.} 

NO HAZARDOUS TYPE RAIL CARS LOADED OR EMPTY 

When (NWPco) request track warrant to the interchange track (Cal-Northern RR) Brazos Jct, please 
follow the guideline below. 

SMART must have an Interchange inbound list from the (NWPco). 

If the inbound interchange list isn't provided to SMART= only issue a (Proceed Track Warrant 
Only) 

When NWPco provides list of interchange cars =Track Warrant will be issued for their return 
trip to Schellville. 

Outbound Interchange (Brazos Jct-Cal-Northern RR) List of cars prior to track warrant being 

issued. 

SMART WILL NOT ALLOW ANY HAZARDOUS RAIL CAR SHIPMENTS TO OR FROM THE INTERCHANGE 

TRACK UNLESS APPROVED BY SUPERINTENDANT OF TRANSPORTATION JON KERRUISH. 

If you have any questions please feel free to call me. 

Best regards, 
Jon 

Jon. Kerruish 
Superintendant of Transportation 

SMART District Office: 

5401 Old Redwood Highway 
Petaluma,CA 94954 

District Office: (707)-794-3330 
Office Fax: (707)-794-3037 

Rail Operation Center: 
3748 Regional Parkway 

Santa Rosa, CA 95403 
Operations Office: (707)-890-8600 
Office Fax: (707)-523-1256 
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STATEMENT REGARDING SERVICE 

I hereby certify that on this 4th day of October, 2016, I have served Defendants in 

this proceeding with this document by United States Mail as follows: 

SMART District Office 
750 Lindaro St., Suite 200 
San Rafael, CA 94901 
Attn: General Manager 

Office of Sonoma County Counsel 
575 Administration Drive, Room 105 
Santa Rosa, CA 95403 
Attn: County Counsel 

SMART District Office 
5401 Old Redwood Highway, Suite 200 
Petaluma, CA 94954 
Attn: General Manager 

Counsel for Petitioner North Coast Railroad 
Authority 




