RICHARD R. WILSON, P.C.
Attorney at Law
A Professional Corporation
(814) 944-5302 127 Lexington Avenue, Suite 100
888-454-3817 (l'oll Free) Altoona, PA 16601
(814) 944-6978 FAX

rrwiisongdatianticbbn net - Fmail
www rrwilsonesq com - Website

851 Twelflh Streel
Qakmont. PA 15139
July 11, 2007

Hon. Vcrmon A. Williams, Secrctary
Surface Transportation Board

1925 K Street, N W.

Washington, DC 20423-0001

Of Counsel to:
Vuono & Gray L.LC
2310 Grant Building

Pittsburgh, PA 15219

(412)471-1800

(412) 471-4477 FAX

Re.  AB-865-0-X: Honey Creck Railroad, Inc. - Abandonment Excmption in Henry

County, Indiana

Dear Secrctary Williams

Enclosed please find the orniginal and ten copics of the Rebuttal Verified Statement of
William E. Smith, the Rebuttal Verified Statcment of Ken Pritchard, and the Rebuttal Statement
of Facts and Argument of Honey Creck Railroad and Reply to Motion to Reopen AB-865-X and

Rcconsider Decisions Therein and 1o Consolidate AB-865-X and FD 34869.
219737

21493 ¢

Plcase timc stamp the copy of this letter and return it 1n the self addressed, stamped
cnvelope provided for that purposc. All copies of the forcgoing documents have been served on

all partics of record.
If there arc any questions, please fecl free to contact me.

Very truly yours,

RRW/bab
Enclosurcs

XcC:

All parties of record

RICHARD R. WILSON, P.C

Richard R. Wilson, Esq.
Allorney for Honey Creck Railroad, Inc.



Before the
SURFACE TRANSPORTATION BOARD

S/ vi s DOCKET NO AB-865-X

HONEY CREEK RAILROAD, INC. - ABANDONMENT
IN HENRY COUNTY, INDIANA

and

A/ ‘f 7 2 7 DOCKET NO FD-34869

HONEY CREEK RAJLROAD. INC PETITION FOR DECLARATORY ORDER

REBUTTAL STATEMENT OF FACTS AND ARGUMENT OF HONEY CREEK
RAILROAD AND REPLY I'0O MOTION TO REOPEN AB-865-X AND
RECONSIDER DECISIONS THEREIN AND TO CONSOLIDATE
AB-865-X AND FD 34869

ENTERED
Office of Proceedings

JuL 14 2007 RICHARD R WILSON. ESQ

Pub':::"ﬁg; ord Counsel for Honey Creek Railroad. Inc
127 Lexinglon Avenue
Suite 100
Altoona, PA 16601
(814) 944-5302

t814) 944-6978 FAX

Willham Keaton, Esq.

Of Counsel

KEATON AND KEATON.PC
126 West Second Street
Rushville, IN 46173-1874

Tuly 11. 2007



Before the
SURFACE TRANSPORTATION BOARD

DOCKET NO. AB-865-X

HONEY CREEK RAILROAD, INC. - ABANDONMENT
IN HENRY COUNTY, INDIANA

and
DOCKET NO. FD-34869

HONEY CREEK RAILROAD, INC. PETITION FOR DECLARATORY ORDER

VERIFIED REBUTTAL STATEMENT OF
KEN PRITCHARD

My name is Ken Pritchard I am a railroad marketing consultant affiliated with
Transmark Associates, Inc., 300 E. Walnut Street, Corydon, Indiana. I work wath a
number of short line railroads tn Ohio and Indiana. Ihave over 35 years of expenence 1n
the railroad industry including positions as Assistant Vice-President, Sales for the Erie
Lackawanna Railroad Company (1972-1976); Regional Sales Manager for Consolidated
Rail Corporation (1976-1987) and a sales consultant for Wheeling & Lake Erie Railroad
Company, short line railroads and industrial rail customers (1989 to present). I am
familiar with and have personal knowledge of the manner in which Class I rail carriers
publish rates for com .and other grains throughout the mid-west. I am authorized to make
thus statement on behalf of Honey Creek Railroad, Inc.

During the 1990s, Consohdated Rail Corporation, CSX Transportation, Inc. and

Norfolk Southern Corp. each published common carrier tanffs containing a mileage scale



of commodity rates for corn and other grain for shipments originating in Indiana and
other Midwestern states for delivery to out of state destinations based on the mileage
between various origins and destinations. For example, Norfolk Southern published its
mileage scale for corn rates in Norfolk Southern Railway Company — Freight Tariff NS
4400H (Extubit A). Thus tanff applied to all Norfolk Southern stations in Indiana and
other named states. Item 3: 3000.00-B hsts the com'modities to which these scale rates
applied including 01-132-15 Com or Maise (not popcorn), shelled, dried. As you can see
from Page 2 of the tariff, the rate scale established rates in dollars and cents per 2000
pounds in 10 mile increments and on Page 3 note 1 these prices applied only between NS
stations assigned freight station accounting code numbers 1 through 66999. Reference to
the Official Railroad Station List, OPSL 6000-P 1ssued March 1, 1999 effective March
15, 1999 reveals that Sulphur Springs carned a Norfolk Southern freight station
accounting code of 66051 and a2 Honey Creek Railroad accounting code of 3. Rates
applicable to Muncie, Indiana applied to Sulphur Springs, IN and accordingly rates
published in NS tariff 4400-H applied to comn originating at Sulphur Springs, Indiana for
shipment to various destinations throughout the South. Thus, these two tariffs constitute
the hoiding out of common carrier rail service by HCR and Norfolk Southern from
Sulphur Springs, Indiana. Today, Norfolk Southern publishes a similar mileage scale of

commodity rates for corn traffic originating in Indiana in PDF format on its website.



FROM :KEP-WBCR FRX NO. :216691@918 Jul. 82 2987 83:27PM P1

VERIFICATION

L Ken Pritwheard, declare vader penalty of pesjury that the fwogoing is trae and

- M%M

= mw s CYTARITINUNTY R2RO R WTAT REIGT D07 IZDHG
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SAUBJECT TO INCRERSES AS EROVIRED I3 TTEN 2,
SUPPLEMENT TO

AS 4400-H

NORFOLK SOUTHERN RAILWAY CONPANY
VISION: BE THE SAFEST, MOST CUSTOMER-FOCUSED, AND SUCCESSFUL TRANSPORTATION COMPANY IN THE WORLD

SUPPLEMENT 4
™
FREIGHT TARIFF NS 4400-H
SUPPLENENTS 1, 2, 3 AND 4 CONTAIN ALL CHANGES

LOCAL AND JOINT FREIGHMT TARIFF
PUBLISHIRE RATES ON

GRAIN
FE: X
Michigan Tennessee Michigan Ontarfo
- Ohio Virginfs M1ssissippi Virginie
Ontario New York

ALSD DISTANCE RATES BETWEEN STATIONS IN

ALABAWA ILLINOIS MASSACHUSETTS HDP.TH CAROLINA
DISTRICT INDIAYA MICHIGAN OHI

OF COLUMBLA IOWA HISSISS!PPI PEHIS\"LVAHIA
CONNECTICUT KENTUCKY NISSQUR SOUTH CAROLINA
DELANARE LOUISIANA NEW JERSEY TENNZSSEE
FLORIDA MARYLAND NEW YORK VIRGINIA
GEORGIA WEST VIRGINIA

THIS TARIFF ALS0 APPLIES ON INTRASTATE TRAFFIC

GRAIN TARIFF *

SOVERNED BY UNIFORM FREIGHT CLASSIFICATION (SEE ITEM 5).

ISSUED August 11, 1993 EFFECTIVE August 12, 1958

[sspec By
J. 4UCOLESTON, MANAGER
FRICING SER\I'ICB NORFOLK "SOUTHERN CORPZRAT:ON
110 Frank11n Road, S.E.
Roanake, VA  24042-00<7

TARIFFS: 13469

(Over)

Exhibit A
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SUPPLEMENT 4 T0 TARLFF NS 4400-H

SECTION _ 3
MILEAGE RATES FROM AND TD POINTS ON NS

Ttem  3:3000.00-B Commodity 01-131-10 - BARLEY
01-132-1¢ CORN -NOT POPCIRN-,IN THE EAR,DRIED
01-132-15 CORN OR MAIZE (NOT POPCORN),SRELLED,DRIED
01-133-10 DATS
01-135-10 RYE
01-138-55 MILO [NILO MAIZE
01-136-90 RGHOM GRAIN,NE

S0
01-137-10 WHEAT
01-137-20 WHEAT , DURUM,ANBER DR RED
01-139-10 BUCKWHEAT
01-159-25 MILLE™, OTHER THAN MILLET SEED
01-139-30 GRAIN SCREENINGS,UNGROUND
01~129-90 GRAIN,NEC

SOYBEANS , DRIED
01-144-15 SOYABEANS , FRESH
0]-144-20 SCREENINGS , SOYBEAN,NOT GROUND NCR PROCESSED
01-145-40 SEEDS, SUNF{TWER
20-413-5¢ GRAIA DUST

APPLICABLE BETWEEN STATIONS ON NORFOLK SOUTHERN RAILMAY
ROUTED VIA BS DIRECT

Rates are applicable ona; between NS statiors for which Rate Basis numbers are provided in Tariffs ICC RPS
1608-series, ICC RPS 1009-series, ICC RPS 1T10-series, ICC RPS Z0l1-series, ICC WTL 1000-serdes, ICC WT.
1001-series, ICC WTL 1002-serfes or ICC WTL 1003-Serfes and points taking the same rates 1n Nationa) Rate
Basis Toriff ICC NRB 6J00-Series.

To detemine a rate from a given orlgln to a given destination find the Rate Basis Mumber lgpﬁclbh from
goint of origin to po‘nt of destination disregarding letter suffix, 1f any, and then apply the rate provided
vor that rate basis aumber showm balow.

RATES IN DOLLARS AND CENTS PER S0UNDS
N e T
RATE | 186-000° | 166.00G | 186-000 RATE *180.000 | 160,000 180,000
[ It
BASIS  |SEE NOTES | SEE WUTES | SEE WOTES"|! BASIS [~SEE NOVES | SEE RUTES fqims-
NUMBER 1,2,5 1,3,5 1,4,5 | ugnssn 1,2,5 1,3,5 1,4,5
4G 7.26 6.89 560 24.75 24.75 22.04
. 7.60 5.91 580 .36 5.35 27.

2 | fm | rn | Ml om | ZE | BE ) SR

) —g-06 : > 730 : :

90 8.22 8.22 7.67 7580 27.93 -27.93 24.81
100 8.3 8.38 7.82 780 28.55 28.55 25.33
110 8.62 8.62 8.07 800 29.18 29.18 75.89
120 8.85 8,85 8.32 Azs 29.98 29.98 26.56
T3 v.08 . : —20-80 : .
140 9.33 9.33 8.78 875 31.58 31.58 27.94
150 9.55 9.55 9.00 900 .33 78.62
160 9.88 9.88 §.34 975 33.17 3317 25.31
170 10.17 10.17 9.62 950 33.98 3. 29.99

10.50 . . - A8 7 -
190 10.79 10.79 10.21 1000 35.53 35,53 4 31.33
200 1.1 1.1 10.48 1025 36.35 36.35 N
220 11.52 11 10.76 105[_1 37.14 14 32.70
240 11.89 11.8¢ 10.84 1075 37.94 37.94 33.21

12.27 1£.47 . . - .
280 12.65 . 11.64 1125 39.56 39.58 34.79
200 13.44 13.42 12. 1150 40,35 20.35
320 3 13.93 12.76 1175 13 41.13 36.17
340 1455 X 13.28 1 . 41.92 36.

.88 - . - - -t
380 15.83 15.83 14.38 1250 43.53 43.53 38.24
anp 15.46 <6.46 14.03 1275 44.34 44,34 38.89
420 .09 7 15.49 13C0 45.10 45.10 39.55
440 17. 17.73 16.32 1375 45,90 £5, aC.27
zm - - aVe - [ ] -
480 3.99 18.99 17.08 13715 47.50 47.50 41.6¢
500 19.63 . 17.57 1400 2 48.24 42.26
520 20.31 31 18.21 1425 49.%1 49.10 43.01
520 20.94 20.94 18.75 ‘ 1450 49.90) 49.90 43.70

- - - 4

580 22.21 22.21 19.88 1500 51.50 §1.50 45.09
800 22.82 22.87 .38

25.47 23.47 20.96
640 23.10 24.10 21.51

{1tem continued on next page

For sxp”anation of reference marks, see contlicing pagg of this supaiement.

----------
o383
'il‘\l"-l:\l
Ri3&
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18127387384

SUPPLEMENT £ TO TARLFF NS _3400-H

po

SECTION _ 3
MILEAGE RATES FR0M AND Y0 POINTS ON NS

Item 3:3000.&-9 === Corcluded ---

ROTE 1: FROHIISSTATIONSHT CARIIEL -L

anms MOEN, L, SiMS, IL
nrz §AS£ NUMBER APFLICABLE F

CARM(
FROM ﬁs s'rATms swmmmu IN; aumv, : EARL PARK, IN:

FLCWLER, IN; BOSWELL

BASE NUMBER APPLICAB[I F
FACM NS STATION HUNTINGBURG, IN APPLY

APP_ICABLE FROM

Srl..LD |. ’ro DEST
ITY, IN.TD D

AND HEATON APPL‘! THE RATE
iou TION.
nars snse YUMBER

DAKLAND C TION.
ON_SHIPMENTS FROM NS STATION MVIDSON. Ul'l APPLY THE RATE BASIS
llgHBER APPLICABLE FROM SANDUSXY, OH TO DESTINA

N SHIFMENTS TO NS STATI
NUMBER APPLICABLE FROM ORIGIN TO HARRI
ON SHIPMENTS TO NS S'I’ATIO!HOARIIG RIVER

I ST,
BASIS MUMBER APPLICABLE
ON SHIPMENTS CESTINED TO

IN LIEL DF THE MR8 6000
€ PRICE APPLIES ONL'I BETWEER

H 10 TION.
ON BROADWAY, VA APPLY TI-IE RATE BASIS'
NC bm THE RATE
IN AFPLY THE RATE

=ON
FRON cuvmsruu. IN TO DESTINATION.
APPLY THE RATE BASE NINGER AZRL L8tz 7D GRIFFIN, GA

Pﬂh iF MACON, GA.

STATIONS ASSIGNEY FSAT IIHBEFS 1 THROUGA 6E958.

NOTE 2: RATE APPLICABLE QNLY IN

RAILROAD OWNED

QR LEASED COVERED HOPPER CAR.
APPLIES OMLY TN CARS thH CAPACITY

OVER 4,199 CUBIC FEET
ROTE 3: RATE APPLICABLE OHLY IN

RAILROAD (hWNED

OR LEASED COVERED HOPPER CAR,
APPLICABLE ONLY WHEN CARS OF LESS
THAN*3A207 CUBIC FEET CAPACITY ARE FURNISHED FOR CARRIER'S

CONVENIENCE,

RATES APPLY ONI.Y IN CARS CWNED OR

LEASED BY NS WITH REPORT

AND CS. ALSO APALIES CN PLCX AND TLCX CA

ING MARKS: ITC,

To ﬁAIIL STCC'S DIXXXXX AND 2DOXXXX.
NOTE 4: RATE APPLICABLE ONLY IY SHIPPER OWNED

LEASED COVERED HOPPER

OR CARS.
NO MILEAGE ALLOWANCES PAID T9 CONS1GY-
OR, CONSIGNEE OR OWNER OF CAR.

RCTE 5: ONC DAY !24 HOURS) FREE

BE ALLOWED FOR ING AKD TWC DAYS (48 mu

TIME WLLL

UNLGADING OF EACH CAR TIHE TG BE C

FIRST 12:01 AW, FOLLOWENG

ks T8 BV s

FIJR

ACTUAL OR w«smu E
PLACEMENT. ER THE EXPIRATION OF FREE TIME ALLCMED
DETVENTION HILL BE CHARGED FOR AT THE

FOLLOWING
PJEEES&RE PER DAY, OR FRACTION OF A JAY, UNTIL CAR IS

$50.00 FOR THE “IRST CHARGEABLE DAY AND EACH -
SI.IBSEIJUENT DAY THEREAFTER
SATUI!DA\’S; SUNDRYS AND LEGAL HOLIDAYS

IN CONPUTING FREE TIME,

A.S DEFIHED IN ITEM 525 'OF RPS 600

-SERIES WILL BE EXCLUDED. WHEN

CAR IS PLACED ON A SATURDAY, SUNCAY OR LEGAL HOLIDAY, TIME dILL
BE COMPUTED FROM THE FIRST WORKING DAY FOLLOWING THE SATURDAY,

SUNDAY DR LEBAL HOLIDAY,

NOT SUBJECT TO AVERAGE AGREEHEI
NOT SUBJECT TO TRANSIT PRIVILEG
ANY KIND, INCLUDING THE PRIJILE;ES OF DIVERSION, RECONSIGNMENT,

OR INSPECTION.

RECIPROCAL SW

[TZHING CHARGES
AT ORIGIN OR DESTLMATION, IF ANY, WILL BE IN
D0 TO THE RATE.

JONAL
FOR USE IN CONSTRUCTING ALL RAIL COHBIN#T ONS ON SHIPYENTS

RECEIVED FROM CSXT AT STATIONS IN THE STATES 0

LA, ¥D, NS, NC, SC, TN, VA OR WV,

F AL, FL, GA

C - Change in wording which results in neither incresse nor reduction in charges.

-THE END-




>
[ ]
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SU3. SCLT0 IMCREASES AS PRLVIDED IN IJEND.

p.10

NS 4400-M
CANCELS
N5 4400-G

HORFOLK SOBTHERN RAILWAY CORPANY
VISION: BE THE SAFESY, MOST CUSTOMER-FOCUSED ARND SUCCESSFUL TRANSPORTATION COMPANY IN THE WORLD

4

FREIGHT TARIFF NS 4200-H
CANCELS
FREIGHT TARIFF NS 4400-6

LOCAL AND JOINT FREIGHT TARIFF
PUBLISHING TESOI

FROM To

MICHIGAN TENNESSEE HICHIGAN ONTARIO

OHIO VIRGINIA MISSISSIPPI VIRGINIA

ONTARIO NEW YORK

ALSD DISTANCE RATES BETWEEN STATIONS IN
ALAZAMA TLLINOLS NORH CAROLIVA
DISTRICT INDIANA MICHIBAN GHI0
I COLUNBIA TOWA MISSISSIPPI PERNSYLVANCA

CONNECTICLT KENTUCKY MISSOURT SOUT4 TARDLINA
DELAMARE LOUISIANA NEW JERSEY TENNESSEE -
FLORIDA MARYLAND NEW YORK VIRSINIA
GEORSIA MEST VIRGINIA

THIS TARIFF ALSO APPLIES ON INTRASTATE TRAFFIC

GRAIN TARIFF

GCVERNED BY UNIFORM FRETGHT CLASSIFICATION (SEE ITEN 5).

ISSUED March 3, 1897 EFFECTIVE MWarch 15, 1997

Issued By
J. DDLESTON, MANAGER
PRIZING SERV CES NORFOLK SOUTHERN CORPORATION
110 F rnnk‘lin Road, S.E.
Roancke, YA  24042-0047

{OVER)

-326E~PLS



Jul 02 07 1123a TRANSMARK ASSOCIATES INC 18127387384 p. 11
TARIFE NS 4400-H
PLAN OF TAREFF

S=or information only. The apolication of this tariff will be govmed by the precise terms and con-
1tions stated aisewhere herein, and not by this *Plan of Tarif?¥.")

" SECTION CONTENTS

1 Contains Specific Commodity Rates from and to points on N§ which will
(Pages 9 t2 16) apol ardless of the retes becween the same points applicable In
saction 2 of this tariff. Rates in this section 00 alternate
with rates in sectian 3 of this tariff.

3 Contains lﬁ'leng: Rates from ard to points on RS. Rates found fn section 1 of
{Pages 18 to 20) this tariff tzke precedent over rates in this section. Rates in this section
DO NOT alternete with rates in secticn 1 of this tariff.

4 Contains Joint Nileage Rates from and to points .named on I:cnnecting Lines.
(Pages 21 0 59) Rates foumd in section 2 of this tar¥ff take precedent over rates 1in this
m;?" tﬁl!l::: in this section DO NGT alternate with rates in secsion 2
s tariff.

TABLE OF CONTENTS
TABLE OF CONTEN™S

SUBJECT .o ITEM PARGE
Abbreviations: AAR, Car Type Codes ——— €0
Abbreviations: Technical —— &0
Alphabetical 1ist of statfons FROM which rates asply ——— 5
Alphabetical list of stations TO which rates apply ———— 5
Alternat‘on, CL rates--Varying Winimm Meights 7C 7
-ancelling Items, Method 75 8
Capacitfes and Dimensions of Cars 45 7
termodities, Index of ——— 4
Consecuytive Members 4 7
Governing Classificatior and Exceptions 5 ]
Increase in Rates 9 6
Partidpgt'lr_ngf(:arriers. List of 2 5
Plan of “ari " m— 3
Prepay Requirements 10 b

1ioma} Rates—-Apolication 55 7

rence to Tariffs, Items, Notes, Rules, Ete. 20 7
Reissued Mzcter in Supgimnnts. Method of Denoting ] 8
Ruies and Other Govern ng Provis‘ons 5-;1 6-8
Stations Lists end Conditions G 6
Transfer Between Comecting Carriers 7
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TRANSMARK ASSOCIATES INC 18127387384 p.12
TARIFF NS 4400-H

SECTION 3

Contains Hﬂenge Rates “rom and to points on NS, Rates found in section 1 of
this tariff take precedent over rates +in thfs section. Rates in this section
DO NOT alternate with rztes in secticn ? of this tariff.

- 18 -
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TARIFF NS _4400-H

SECTiON 2
JOINT SPECIFIC COMMODITY RATES FROM AMD TG POINTS NAMED ON COMNICTING LINES
RATES ARE APPLICABLE QMLY VIA ROUTES SHCWN BELOW

[sem  3:360C.00 Cormodity 31-131-13 - BAELEY

1-132-1 CORN -NOT POPCORN-,IN THE EAR,DRIED
01-132-15 CORAN OR MAIZE (NOT POPCORN),SHELLED,DRIED
01-133-10 OATS
0i-135-10 RYE
01-136-55 NILO (VILO MAEZE
01-136-90 sonan‘n ERAIN, NE
01-137-10 WHEAT
01-137-20 WHEAT, JURUM,AMBER OR RED
01-139-10 BUCKWIEAT
01-139-25 NILLET. OTHER THAR WILLET SEED
0i-139-30 BRAIN SCREENINGS ,UNGROUND

=-139-90 GRAIN, NEC
03~184-10 SGYBEANS _DRIED ] .
01-144-15 SQYABEANS ,FESH
01-144-20 SCREENINGS, SOYBEAN,KOT GROVWD MOR PROCESSED
01-149-4¢ SEEDS, SUNFLOWER
20-418-54 GRATNDUST

APPLICABLE BETMEEN STATIONS ON MORFOLX SOUTHERW RAILMAY
ROUTED YIA NS DIRECT

Rates are applicabie only between NS stations for which Rate Besis numbers are provided in Tariffs [CC RPS
1008-saries, ICC RPS 1009-series, ICC RPS 1010-series, ICC RPS 101l-series, -CC NWTL ]1000-seriss, ICC WTL

. 100l-series, ICC WTL 1002-serfes or ITC WTL 1003-Series snd points taking the same rates ‘n National Rate
Basis Tariff ICC NRB G000-Serdes. .

7o determing 2 rate from a given origin to a given destination find the Rate Basis Musber applicable f-ow
point of origin to point of destination disregarding letter suffix, 1f any, and ther apply rate provided
for that rate basis number showr below.

RATES IN RS AND SENTS PER 2000 POUNDS
COCOAN I wm—r-m%r COLORN 2 1 TUCOAR 3~
WTE s o0e | 160000 | 1 000 RATE 180,000 | 160,000 | 180,000
BASIS  |"SEZ NOTES T ScE WONES | StE WOTES~|| Basis  [~SEE MOTES SECRUIES ]
NUMBER 1,2,5 1,3,5 1,4,5 NUNBER 1,2,5 i3, 1,4,5
46 7.45 6.59 560 24,75 .75 22.04
0 7.60 6.91 5§80 25.36 75.36 22.58
60 77 7.77 7.2C 700 26.02 26.02 23.12
70 ] 7.92 7.35 720 25.64 26.64 23.70
80 —B6 ~B.05 7.85 730 Z7er {272 :
gC 8.22 8.22 7.67 760 27.93 27.9. 24.81
10C 8.38 8.38 7.82 780 28.55 28. 25.33
| gE | 2 | 2w )| W | BG | By | BB
o M- - . . [4-19
135 2 B : ) .80 1 30.80 2.5
140 9.33 9.33 8.78 875 31.58 31. 27.94
156 9.55 9.55 9.00 900 32.38 2.38 28.62
1% o | af 582 7 Bl | ke | B
180 0.0 .3 7.95 . . 30.59
190 10.79 10.79 10.21 1000 35.53 5.53 3,33
2%0 1.11 11.11 16.48 1025 36.35 3€. 32.04
Mmool He |4 | dw )| B | s | sh | g
Z7 12Z. .36 . .  A.I0
280 12.65 12.65 11.64 1125 39.56 39.56 34.78
306 13.43 13.44 12.34 1150 30.35 30.35 35,48
320 *3.53 13.93 12.76 1175 31.13 41.12 .17
340 4.55 14.55 13.28 1200 41.92 41.92 .
-y 18 13.54 . ol fad
580 i5.83 15.83 14.38 33.53 43.53 s,
400 16.26 . 14.93 1275 a, a4, 38.89
420 17.09 17.09 15.49 1 35.10 45.1) .55
440 17.73 17.73 16.02 1325 a5 45.50 .27
i5. - ol b KT
480 18.99 18-99 17.09 1375 47.50 47.50 41.64
500 19.63 19.63 17.67 1 48.24 48.24 42.26
Bl g R | wa | onp | =k | 2R | 8%
(Y] Y4 - . . . ]
580 22.21 22.21 19.88 1500 51.50 51.50 45,29
500 22.62 22.82 .38 |,
§2C 23,47 23.47 23.95
§40 24.10 24.10 21,5 |
| f+en conti=ued gn next sage

B R IS &S IS B B BN T BN B D B B B B & b e
[ F
oo
g
*« = @
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TARIFF NS 2400-H

p.14

SECTION _ 3
MILEAEE RATES FROM AND TO POINTS ON NS

Item 3:3000.00 --- Concluded -—-

NOTE 1:

NOTE

FROM us sm:ons MT. CARMEL
MAUD BELLMONT. IL, 8R ﬁus IL, MOOK, IL, SINS, IL, AND
wué c: fon' m-m THE RATE BASE NUMBER APPLICABLE FROM
FRCII is STAT'IINS sm:mu,m- euuuv n. EARL PARK, IN:
FLGWLER, IN: BOSWELL AND HEATO "APP_Y THE RATE
BASE MUNBER APPLICABLE n\ou SHELD m DESTINATION.
FROM NS STATION HINTIRGSURS. 1N ml’.v T4 RATE BASE NUMBER
ABPLICABLE FROK OAKLRK LTy, Iy 10 CESTINATION.

0N SHIPMENYS FROM NS sm'm TOSON, OH Apm THE RATE BASIS
MMBER APPLICABLE FRON snuwsn OH 70 DESTINAT.
ON SHIPMENTS TO NS STATION BROADMAY, VA APPLY m= "RATE 3ASIS
MBER APPLICABLE FROW O ORISIN T0. HARALSONBURS
ON SHIPMENTS TO WS STATION ROARING RIV n-mumsms
DSTS NMBER, APPLICASLE SROW. ORIGIN T0 S LOAH K.
ON SHIPMENTS FROK NS STATION VEST LEBAMON, IK APPLY THE RATE
BASTS NUMBER APPLICABLE FAQM COVIMGTON, IN m DESTINATION.
ON SHIPMENTS FROM NS STATION suum nm.nm IN APFLY THE RATE
BASTS NUMBER APPLICABLE FROM W , OH TO DESTINATLON.
CN SHIPMENTS DESTINED TO Fons'n' T aY
ABPLY THE RATE BASE NUMBER APFLICABLE . TO_GRIFFIN, GA

% LIEU OF THE WRE G000 POINT OF MACOK, GA.

RATE APPLICABLE UNLY IN RAJLROAD OWNED
OR LEASED COVERED ROPPER CAR.

APPLIES ONLY IN CARS WITH CAPACITY
OVER 4,199 CUBIC FEET.

RATE_APPLICABLE ONLY IN RAILROAD OWNED

--OR LEASED COVERE] HOPPER CAR

APPLICABLE ONLY WHEN CARS OF LESS
THAN 4200 CUBTC FEET cm..m ARE FURNISHED FOR CARREER'S
CONVENTENCE.
RATES APPLY ONLY TN CARS OWKED OR
LEASED BY ks um-: REPORTING MARKS: i, XS, Nd, S

Y AND CG. ALSD APPLIES ON pu:x AND n'.cx CARS LEASED BY NS
T FML STCC'S OLIOOKXX AND 209XXXX.

RATE APPLICABLE ONLY I[N SHIFPER QWNED
OR LEASED COVERED HOPPER CARS.

NO MILEAGE ALLOMANCES PAID TU CONSIGN-

OR, CONSIENEE OR OWMER OF CA

gIEIE DAY 524 HOU FREE TIHE HILL

UIILWINB OF EACH CM. TIHE TG BE CﬂlSPL
FIRST 12.0; A.M. FOLLOWING ACT

PLACEMENT. AFTER THE EXPIHATIUH DF FEEE TIH- ALI.OhED.
DETENT!DII HILL BE CAARGED FOR AT THE SCLLOWING CHARGES

MIRSR&HFJR

:EEEAS 3 ER DAY, OR FRACTION OF A DAY, UNTIL CAR [S <
$50.00 FOR THE FIRST U'IAREEABL' DAY AND EACH
SUBSEQUENT DAY THEREAFTZR
IN CONPUTING FREE TIME, SATURDAYS, SUNDAYS AND LEGAL H:LIDA‘IS
AS DEFTNED IN [TEN 525 OF RPS 6004-SERIES WILL BE EXCLUDED. WHEN

A CAR IS PLACED 0¥ A SATIRDAY, SUNDAY OR LESAL HOLIDAY TI!E WILL

BE LIMPUTED FROM 'I"I"- FIEST WORKING DAY FOLLSWINE THE SATURDAY,
UNBAY OR LEGAL HOLL

HO" SL3GECT T0 A\I"QAGE AGREEMENT

NOT SUBJECT TG TRANSIT FRIVILEGES OF

GNR"I%NE IgCLUDIHG THE ORIVILEGES OF DIVERSIOM, RECONSIGNMENT,

RECIPROCAL SWITCHING CHARGES

AT ORIGIN OR DESTINATION, Ir ANY, WILL BE IN

ADDITION TO THE RATE.

T g
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-

Indudes National Rate Basis™ and kil

Centralized Station Master Data Stegphan P, Rendieron
Alternata Issuing Officer

¢ A complele list of over 40,000 ruil Freight stations 7001 Weston Parkway

cn more than 600 carriers in the U.S., Canada and Mexico Suite 200

& Official Rate Basis Points Cary, NC 27513

+ Official Centralized Station Mester Dafn [919) 651-5080

o Rahng 2P Codes 1-800-421-4536
FAX: (919) 651-8266

+ Inermodal focilities

+ Junction Rule 260 and interchange poirds

 Standard Point Locotion Codes

 Freight Station Accounfing Codes

+ Freight handling focilities and restrictions

Exhibit B
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Before the
SURFACE TRANSPORTATION BOARD

DOCKET NO. AB-865-X

HONEY CREEK RAILROAD, INC. - ABANDONMENT
IN HENRY COUNTY, INDJIANA

and ’
DOCKET NO. FD-34869

HONEY CREEK RAILROAD, INC. PETITION FOR DECLARATORY ORDER

VERIFIED REBUTTAL STATEMENT OF
WILLIAM E. SMITH

INTRODUCTION

My name 1s William E. Smith and I am President and owner of Honey Creek
Railroad Company, Inc. (“HCR™), and Morristown Grain Company. The purpose of this
Verified Rebuttal Statement (“VRS") is to respond to contentions and factual inaccuracies
raised by Mr. Gary L. Roberts in his June 26, 2007 response to the Petition for Declaratory
Order which HCR filed with the Board on April 21, 2006. In that Petition, under an order
from the Henry County, IN Circuit Court, HCR referred for the Board’s consideration a
narrow question concerning the application and mterpretation of the Board’s notice of
abandonment consummation regulations under Indiana Code §32-23-11-6 (a){2). In order
to provide the Board with an accurate and complete record upon which to make a decision
in this proceeding, I am authorized by HCR to file this statement for the Board's

consideration.



MR. ROBERTS’ CONTENTIONS

Incident to this proceeding, Mr. Roberts has obtained extensive document
production and deposition testimony and attempts to attack HCRs status as a common
carrier railroad under the ICC’s acquisition and operating authonty granted in Finance
Docket No. 32332 and the Board’s exempt abandonment anthorization 1ssued in AB-865-
0-X; Honey Creek Railroad, Inc. — Abandonment Exemption — In Henry County. Indiana.
In Mr. Roberts’ response to HCR’s Petition for Declaratory Order, he asserts that vanous
acts or omissions on the part of HCR prevented it from becoming a “railroad” or
alternatively created a de facto abandonment which predated HCR s notice of exempt
abandonment in AB-865-X and that the Board had no jurisdiction over the HCR/Sulphur
Spings line. Based on these contentions, Mr. Roberts tries to assert that the HCR right of
way reverted to him and that he was therefore entitled to remove HCR railroad track and
related rail facilities from the HCR nght of way and convert them to his personal use not
withstanding that HCR had yet to file a Notice of Consummation with the Board.

HISTORY OF HCR LINES AND OPERATIONS

Morristown Grain Company has three plant locations. We operate a plant 1n
Morristown, Indiana which is directly served by CSX Transportation, Inc. We also operate
a plant at Rushville, Indiana which was originally served by Norfolk Southern and then by
Indiana Hi-Rail Corporation. Finally, we operated the plant at Sulphur Springs, Indiana

which was onginally served by Consolidated Rail Corporation.



In 1982, Norfolk Southern abandoned the Rushville line' but it was subsequently
acquired by Indiana Hi-Rail in 1983 for non common carrier operations.” After 1983 and
under IHRC ownership and operation, traffic continued to dimimish on the Rushville line
until our Rushville plant was the only active shipper on the Mays-Rushville segment. In
1988 Indiana Hi-Rail terminated its rail service on the line from New Castle to Mays just
north of our Rushville plant (See Exhibit A).

On March 23, 1993, I incorporated HCR, Inc. in order to preserve rail service at
Morristown Grain’s Rushville and Sulphur Springs plant locations (Exhibit B). In early
1993, I was approached by Indiana Hi-Rail and asked if I wanted to acquire the line from
the connection with CSXT to our Rushville plant m order to preclude it from being
scrapped by Indiana Hi-Rail. On August 20, 1993, HCR agreed to purchase the Rushville
line from Indiana Hi-Rail to preserve continued rail access from our Rushwville plant to
CSXT (Exhibit C). On September 3, 1993 and September 30, 1993, Indiana Hi-Rail
Corporation deeded the Rushville line to HCR. (Exhibit D)

In the summer of 1993 I was also approached by Consolidated Rail Corporation and
advised that 1t intended to abandon its line from New Castle through Sulphur Springs to
Anderson, Indiana. Conrail inquired whether I would be willing to purchase the line from
New Castle, Indiana to our Sulphur Springs plant in order to preserve common carrier rail
service and I indicated that we would do so. On August 2, 1993 HCR executed an
agreement of sale to acquire the Sulphur Springs line from Conrail. (Exhibit E)

On August 26, 1993, HCR, Inc. filed an ICC Verified Notice of Exemption for

Acqussition of the Sulphur Springs line from Conrail under 49 U S.C. §10901 (Exhibit F)

* Docket No AB-10(Sub No 11) Norfolk and Wes 1lway Co — A B New Castle
and Rushwville 1n Henry County, IN, {Served Nov. 4, 1982)
2FD 30169, Indiana Hi-Rail - Ex from 49 U.S C Title [V — Operatons between New Castle
and Rushville IN
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and on September 9, 1993 HCR received a $200,000 loan from the Indiana Department of
Transportation for the acquisition and rehab of the Sulphur Springs line. (Exhibit G) On
September 10, 1993 Conrail deeded the Sulphur Springs line to HCR. (Exhibit H) On
September 20, 1993, the STB issued HCR exempt common carrier acquisition and
operating authority effective September 3, 1993 in Finance Docket 32332 for the Sulphur
Springs line. ’

Thus, Honey Creek Railroad began common carrier operations on the Sulphur
Springs line in the fall of 1993 and began private contract operations on the Rushville line
at approximately the same time. Rail operations of both lines were provided by
Momstown Grain employees and were managed by the Mornistown Grain plant managers
on each line to facilitate coordinated rail movements of unit gramn train cars for interchange
with CSXT (on the Rushville line) and Conrail and later Norfolk Southern (at New Castle,
Indiana on the Sulphur Springs line).

The Morristown Grain plant at Sulphur Springs was the only active point of ongin
on the Sulphur Springs line. HCR did handle the delivery to Sulphur Springs of a
generator for the peaking station at Cadiz, IN in 1995 or 1996 but that was a one time
move. As indicated by the Norfolk Southern short line profile, HCR operated the Sulphur
Springs line as a common carrier railroad under a handling line arrangement with Norfolk
Southern. (Exhibit I) Under that arrangement, Sulphur Springs was assigned a Norfolk
Southern local freight station accounting code (66051) and HCR received a $25.00 per car
allowance from Norfolk Southem for each loaded grain train received or shipped from
Sulphur Springs. Sulphur Springs, IN was also listed as a joint NS/HCR station taking
rates applicable to Muncie, I\ in the Official Railroad Station List OPSC-6000 tariff.

(Exhibit J). Unit trains were received from and forwarded to Norfolk Southern on the



HCR interchange track located immediately adjacent to the switch connection with the
Norfolk Southern line at New Castle, Indiana. HCR shipments were handled either in
railroad owned cars or in shipper owned equipment until 1ate 1999. (Exhibit J-1)

In almost all cases, the consignees or third parties purchased grain or stored grain at
the Morristown Grain Sulphur Springs plant and shipped it FOB origin and paid the freight
charges on a collect basis to Norfolk Southemn for trdffic moving from the Mormstown
Grain Sulphur Springs plant to multiple destinations on NS in Alabama, Florida, Georgia,
Kentucky, Mississipp1, North Carolina, South Carolina, Tennessee and Virginia. For
example, on June 29, 1999 (HCR s last year of operations on the Sulphur Springs line)
Morristown Grain shipped a 50 car unit train to Cagle’s Farm, Inc. in Dalton, GA and the
collect freight bill was paid by Central States Enterprises in Heathrow, FL. Other unit train
shipments occurred on February 18, 1999 to Basconville, SC; April 22, 1999 to Candor,
NC; May 28, 1999 to Burch, NC; and July 6, 1999 to Harrisonburg, VA. One of our last
unit train shipments occurred on December 11, 1999 to Liberty, NC. Thus, multiple
customers purchased and shipped grain from Sulphur Spnngs to destinations throughout
the United States but principally 1in the Southeast. (Exhibit J-1). On the other hand, at the
Rushville plant, CSXT intially paid HCR an allowance of $25.00 per car but subsequently
discontinued that practice and since that time, Morristown Grain has subsidized the HCR
operations on the Rushville line.

Under the 1993 HCR Conrail Purchase and Sale Agreement (Exhibit E), HCR
agreed to acquire the Sulphur Springs line from Conrail, operate it as a common carrier
railroad, assume all common carrier obligations with respect to the line and obtain an ICC
exemption notice for the acquisition and operation of the hne. In Appendix J, Freight

Rates and Allowances, to the Agreement of Sale, Conrail agreed to absorb an HCR per car



allowance not exceeding $50 per car and to apply line haul rates to and from Muncie, IN at
stations on the Sulphur Springs line. Thus, HCR as a short line origin carner did not
participate in a division of the line haul rate and was not shown as a participating camer in
the line haul route. Rather, HCR was a common carrier agent for Conrail at Sulphur
Springs. When Norfolk Southern acquired Conrail in 1996, it assumed our arrangements
with Conrail and Sulphur Springs became a joint HCRR/NS station.

The point of this discussion is to confirm that HCR and its connecting line haul
carriers participated in a standard railroad industry absorbed switching arrangement
through which NS and HCR held out to the public to provide common carrier rail service
to and from Sulphur Springs, IN. In fact, in the 2005 edition of the Open and Prepay
Station List Tariff (Exhibit J), Sulphur Springs, IN is still listed as an HCR served station
because HCR has yet to cancel its participation in that tariff publication.

In late December 1999, Morristown Grain experienced a cracked grain bin at its
Sulphur Springs plant and on January 4, 2000, a second grain bin collapsed at the Sulphur
Springs plant. (See Exhibit K) The 1999 summer had produced a particularly moisture
laden harvest and when placed into storage, the grain expanded and ruptured the two
storage tanks at the Mormnstown Gram Sulphur Springs plant. The January 4, 2000 collapse
caused grain to pour onto our plant property and onto the rail line and 1t took a considerable
amount of time and effort to clean up the mess. In the meantime, we could not ship or
receive grain by rail at the Sulphur Springs plant.

As a result of the loss which we suffered in December 1999, a dispute arose
between Momistown Grain Company and its insurance carrier, Nationwide Insurance
Company. Nationwide sought to hmut its liability under our business interruption

insurance policy and Mornstown Grain was forced to sue Nationwide to enforce our



contract rights. Consequently, Momstown Grain could not obtain replacement insurance
and was unable to resume operations at the Sulphur Springs plant. (Exhibit L) In July 2001
we discontinued plant operations at Sulphur Springs and HCR rail service was no longer
needed for the Sulphur Springs plant.

As part of our adjustment to these business difficulties, it became necessary to
upgrade the Rushville line, and in January 2001 HCR obtained INDOT approval for
$197,446 grant application to rehab the Rushville line. (Exhibit M) Given the price of
relay rail, and given the uncertain future of the Suiphur Springs operations of Morristown
Grain Company, we decided to remove the 132 pound rail from the Sulphur Spring branch
1n late 2001 beginning at the connection to NS at New Castle and continuing for 2.2 miles
towards Sulphur Springs. We also removed a small segment of excess 132 Ib. rail north of
Highway 36 in Sulphur Springs. We then used this rail as part of the upgrade to the
Rushville line. Since Morristown Grain was the only originator of rail traffic on the
Sulphur Springs line, I knew HCR would not receive any request for rail service from other
shippers. Moreover, depending upon the outcome of our litigation with the Nationwide
Insurance Company, it was possible that in the foreseeable future HCR might either resume
rail service or abandon the Sulphur Springs line.

On November 1, 2001, HCR advised Norfolk Southern that the Sulphur Springs
line was out of service due to the collapse of the grain bins at the Sulphur Springs plant.
This notification is confirmed by the handwritten notation at the bottom of the HCR short
line marketing profile (Exhibit I) indicating that HCR had advised Norfolk Southem of this
fact. In December 2001, acting on this information, Norfolk Southern removed its switch
connection with HCR until such time as the status of the Morrnistown Grain plant at

Sulphur Springs could be determined. (Exhibit N) It should be noted that despite the HCR



track removal and the NS switch removal, HCR retained ownership of its right of way
cormecting to the NS line at New Castle so that it 1s still possible even today to reconnect
our tracks to NS.

As indicated by the exchange of correspondence between various Indiana
Department of Transportation officials and Honey Creek Railroad in early 2002, (Exhibit
0) INDOT officials brought to my attention the fact that removal of the rail from the
Sulphur Springs line violated the security provisions of the 1993 INDOT loan we used to
acquire and rehabihtate the Sulphur Springs line. On September 22, 2002, INDOT
questioned me regarding the abandonment status of the Sulphur Springs line and I
indicated to INDOT at that time that HCR had concerns regarding what might happen to
the Sulphur Springs right of way if it were to be abandoned. As 1 recall, there had been
extensive litigation 1n Indiana regarding ownership of abandoned railroad rights of way and
I was uncertain as to how best to proceed. INDOT advised HCR that in its view, HCR
should file an abandonment application with the STB as soon as possible.

However, in 2002 we were still uncertain whether our litigation and negotiations
w1th National Insurance Company would enable us to reopen the Sulphur Springs plant and
resume rail shipments from that location. I understand we could have filed a
discontinuance of service application with the STB to obtain authonzation to discontinue
rail service on the Sulphur Springs line but, quite frankly, I kept hoping we could settle
with the insurance company and reopen our plant Nonetheless, we were able to resolve
the concems raised by Indiana DOT regarding the rail removed from the Sulphur Springs
line and installed the Rushville line. We agreed that Indiana DOT could simply transfer its
security interest 1n those rails to the Rushville line and 1n September 2002 INDOT made

the necessary UCC secunty filings to protect its interest 1n that rail.



Early in 2004, it became apparent to me that our litigation and settlement
negotiations with Nationwide Insurance Company were not proceeding in a manner which
would enable Morristown Grain Company to reopen the Sulphur Springs plant, and on July
28,2004, HCR filed a Notice of Exemption to abandon the Sulphur Springs line. The
Board issued its authorization order on August 20, 2004 and directed that HCR undertake
various arrangements concerning public and recreatién trail use and comply with various
environmental requirements as well. The Board’s order further directed that HCR file a
Notice of Consummation of the abandonment authorization not later than one year from
that date

As stated in our Petition for Declaratory Order, in June 2005, Mr. Roberts entered
onto HCR property and, without any notice to or consent of HCR, began to remove rail
from the northwest end of the line along portions of the HCR right of way adjacent to hus
property. Mr. Roberts removed the rail, had it cut up into scrap and, we understand it is
presently in the possession of a scrap dealer Unfortunately, by cutting the track into scrap,
Mr. Roberts destroyed its utility and value as relay rail. The litigation HCR imtiated in the
Henry County Circuit Court seeks the recovery of the rail material and damages which
HCR has incurred as the result of Mr. Roberts’ wrongful removal and destruction of our
rail.

HCR’S INTENT TO ABANDON

I must stress to the Board that not withstanding the removal of 2.2 miles of rail in
2001, it was not HCR’s intent to abandon the Sulphur Springs line until it became apparent
that the Morristown Grain Sulphur Springs plant operations could not be resumed and
HCR filed 1ts Notice of Exemption with the Board in 2004. HCR removed the rail from

the Sulphur Springs line 1n 2001 recognizing that it would be some time before a definite



answer as to what course of achon Morristown Grain might take with respect to the
Sulphur Springs plant. In the meantime, it seemed a waste to leave 132 pound rail unused
and rusting on the Sulphur Springs line when HCR had an immediate need for the rail on
the Rushville line. If Morristown Grain’s settlement negotiations with the insurance
company had resulted in a decision to reopen the Sulphur Springs plant, HCR would have
replaced that 2.2 miles of track in order to recommence common carrier rail service to and
from the Sulphur Springs plant.

In my experience, it is not uncommon for a railroad to pick up, relocate, and
reinstall rail from one location to another on a rail line depending upon service and
operating requirements. Since I owned and controled both HCR and Morristown Grain
Company, I knew for certain that there would be no request for common carrier rail service
on the part of Morristown Grain customer’s to which HCR would have to respond.
Accordingly, 1n these circumstances, there was very little possibility that HCR would be
requested to provide rail service on the Sulphur Springs line. If such a request had been
received, HCR would have put the line back in service.

Recently, I have been contacted by certain parties regarding the possible sale of the
Sulphur Springs plant site and the HCR right of way for an ethanol plant. Since HCR has
not filed its Notice of Consummation with the Board, HCR’s right of way remains part of
the national rail transportation network and I am investigating the possible opportunities
available to sell or reactivate the Sulphur Springs plant and the HCR rail line for ethanol
production or for other rail served businesses. If these plans materialize, it is possible that
the HCR rail line could be reactivated and HCR might not consummate its abandonment

authorization
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Finally, it my understanding that railroad tracks and ties are personal property
because they are not permanently fixed to the railroad right of way. When HCR purchased
the Sulphur Spnings hine from Conrail, it acquired the right of way by a quit claim deed and
the track and ties under a separate bill of sale. (Exhibit E) Thus, not withstanding Mr.
Roberts’ claim to a reversionary interest in the HCR right of way, his reversionary claims
would have application only to an interest 1n real property, but not to the personal property
of HCR which included the track and ties placed on HCR's night of way.

In the meantime, for purposes of HCR s state court htigation, I request that the
Board address the Henry County Circuit Court’s question of how the STB’s Notice of
Consummation regulations set out at 49 C.F.R. §1152 can be applied consistently with

Indiana Code §32-23-11-6(a)(2).
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VERIFICATION

I, William E. Smith, President of Honey Creek Railroad, Inc. declare under penalty
of perjury that the foregoing is true and correct.

AP ¢

WilliamE. Smith
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LAY OFFICES

Gerst, HEFFNER, FOLDES & PODCORSKY
SUITE 1107
1700 K STREET, N.W
ERIC D CERST, P C. WASHINGTON, D.C 20006 PHILADELPHIA OFFICE
JOHN D HEFFNER (202) 859-0026 SUITE 900 PHILADELPHIA BOURSE
MARY TODD EOLDES TELECOPIER. [202) 293-3319 21 SOUTH FIFTH STREET

OLD B PODCORSKY PHILADELPHIA. PA 19106
ARN October 14, 1988 (215) 592-8182

Ms. Jane F. Mackall, Director
Office of Proceedings '
Interstate Commerce Commission
washington, D.C. 20423

Re: REQUEST FOR INFORMAL ADVISORY OPINION

Dear Ms. Mackall:

I am writing on behalf of our client Indiana Hi-Rail Corp.,
{*IHR") to request an informal nonbinding advisory opinion from
your office on the following question. Specifically, IHR would
like to confirm that it is free to abandon a short section of
trackage previously exempted from ICC regulation without further
notice or regulatory action. The facts are as follows.

In 1983, IHR purchased a line of railroad between New Castle
l and Rushville, IN ("the Rushville line"), for which the Norfolk &
Western Railway had previously sought and obtained abandonment
authority from the Commission in Docket No. AB-10 (Sub-No. 11),
I Norfolk and Western Railway Company - Abandonment Betiween New
Castle and Rushville, in Henry and fush Counties, indiana (Served
Nov. 4, 1982). Although IER had initially filed an offer of
l financial assistance with the Commission to acguire the line
pursuant to 49 U.S.C. 10905 (d)-(f), it dié@ not purchase the
-line through those procedures. Consequently, the Commission
granted N&W a certificate of abandonment. Subsequently, N&W and
I IHR reached an agreement for purchase and operation of the line.
THR then petitioned the Commission under 48 U.S.C. 10505 for an
exemption from all provisions of subtitle IV of 49 U.S.C. On
l July 11, 1983, the Commission granted IHR's exemption request and
At consummated the transaction. See, FD 30169, Indiana Hi-Rail
Corporation - Exemption From 49 U.S.C. Title IV -- Operations

l Between New Castle and Rushville, IN.

IHR was ¢ranted a complete and permanent exemption.from the
provisions of Title IV of 49 U.S.C. The Commission found,
pursuant to 49 U.S.C. 10505, that regulation is not necessary to
carry out the goals of the rail transportation policy of section
10101a, and that in fact exemption would "reduce barriers to
entry" and “enable IHR to conduct its business in a more
efficient and economical manner." Opinion at p. 4. Furthermore,

Exhibit A
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the Commission found that the transaction was of 1limited scope,
as was the exemption of IHR's 22.21-mile line from Subtitle IV.
Finally, the Commission determined that the preservation of rail
service (the alternative being abandonment)} would maintain or
increase competitive alternatives for the shippers on the line.

With respect to the question of labor protection, raised at
the time, the Commission ruled that the transaction fell under 49
U.S.C. 10901, because IHR had taken over a line previously
abandoned by N&W, as to which N&W had already provided labor
protection. No demonstration had been made "to Jjustify
additional protection beyond that NW employees already are

receiving as a result of" our approval of the abandonment."
Cpinion at p. 5.

Thus, the Commission "exempt{ed] Indiana Hi-Rail Corporation
from the requirements of 49 U0U.S.C. Subtitle IV including the
acquisition and operation of the ... Rushville line." Opinion at
p. 6.

IHR now seeks, with ample economic justification, to abandon
2 portion of the Rushville line, from m.p. 1.9 (New Castle) to
m.p. 14.0 (near Mays). IHR firmly believes that it has no need
to obtain Commission approval to abandon the trackage involved.
It is of limited mileage and is a part of the line which the
Commission has consistently treated as exempt from all of Title
IV ? since the time of its abandonment by N&W.

Nor is there any reasor to treat the abandonment of a
portion of the 1line any differently than its acquisition and
operation. The alternative to the original acguisition was
permanent loss of service, since the line had already been
abandoned. IHR has attempted to inctrease traffic on the line
since its acquisition, and has been particularly unsuccessful on
the portion of the line between Mays and New Castle.

Attached is a chart showing the traffic flow since 1983, and
it is minimal on the northern portion of the line. Moreover, all
of that traffic has either left the line or can easily be re-
routed via the southern end of the line. Much of the traffic
routed through New Castle (none originates in the southern
portion and flows north of Mays) was for the account of Atlantic

The Commission's order in FD No. 30169 stated that the
exemption from Subtitle IV was granted, including (not "limited
to") the acquisition and operation of the ... Rushville line."
If there were any question as to the breadth of the exemption,

that language should make clear that it was intended to be a
complete exemption.
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Veneer. ? That company, the only one on the northern portion of
the line, has recently moved its operation to Connersville, 1IN,
where it ' will continue to be served by IHR. It does not oppose
the abandonment. All of the "other" traffic represented in the
chart was routed through New Castle to customers on the southern
end of the line. As is evident from the chart, virtually all of

that now comes from the south, and all will be routed that way in
the future.

In short, there is and will be no traffic on the northern
portion of the Rushville line, and it constitutes an economic
drag on IHR and provides no benefit to the community.

Indiana Hi-Rail's Rushville line is exempt from Subtitle IV.
There is no reason to keep the Mays - New Castle portion of the
line in service, since there are no customers to serve.
Therefore, IHR requests an informal advisory opinion that it is
free to abandon that portion of the line without having to obtain
an exemption or authorization from the Commission.

-

>,

For the Commission's convenience, attached to this letter
are the following:

Copy of thé Commission's decision in FD No. 30169

A map of the line and the area in question

Chart showing traffic from 1983 to date on the
Rushville line, as well as on that portion of it from Mays
to New Castle, the portion sought to be abandoned.

erely,

Mary TO8d Foldes

Enclosures

cc: Leslie D. Miller, Esq.

Joseph Dettmar, Esq.
Mr. Powell Felix
Mr. David Smoot

carloadings and for some of the *other" carloadings.

* Atlantic Veneer was responsible for the "logs"
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STATE OF INDIANA
OFFICE OF THE SECRETARY OF STATE

CERTIFICATE OF INCORPORATION

OF

HONEY CREEK RAILROAD, INC.

I, JOSEPH H. HOGSCTT, Secretary of State of Indiana, hereby certify that
Articles of Incorporation o the above corzeration, have been presented to
me at my office accompanied by the fees prescribed by law; that I have
found such

Articles conform to law; all as prescribed by the provisions of the

Indiana Business Corporation Law,

as amended.

NOW, THEREFORE, I hereby 1ssue to such Corporation this Certificate of
incorporation, and further certify that its corporate existence will begin
March 23, 1%93.

In Witness (thereof, I have hereunto set my
hand and affixed the seal of the State of
Indiana, at the Ccity of Indianapolis, this
™renty-third day of llarch ¢ 1993

Y. thsnoett

JOSLPH E. HOCSETT, Secretary of State

\0
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Deputy

oot
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RUSHVILLE DISTRICT -~ PURCHASE AGREEMENT

THIS AGREEMENT made this RO day ;::E August, 1993 between
Honey Creek Railroad, Incorporated, hereinafter HCR, an Indiana
corporation and Indiana Hi-Rail Corporatiocns, hereinafter IHRC,
an Indiana corporation,

WITNESSETH THAT:

WHEREAS8, IHRC owns a railroad 1line extending from a
connection with CSX Transportation at MP 23.8 in Rushville and
continuing northward to MP 18.0 all located in Rush County,
Indiana, hereinafter referred to as Rail Line and;

WHEREAS, HCR desires to purchase said Rail Line from IHRC
for continued rail operations;

NOW THEREFORE in consideration of the mutual considerations
set forth herein, the parties agree as follows:

1. Description of the Property

IHRC agregs to sell and HCR agrees to purchase the Rail .
Line beginning at sthe connection with €SX Transportation/and MP
23.8 in Rushville and continuing northward to end of track at MP
18.0/including the real property, railroad right-of-way, road-
bed, 'main track, sidings, industrial tracks, depots, yards,
storage and parking areas, culverts, bridges, buildings,
structures, communication and signal facilities, fixtures, and
all other appurtenances located between said mileposts all in "AS
IS, WHERE IS" CONDITION AND WITHOUT ANY EXPRESS OR IMPLIED
WARRANTIES, INCLUDING BUT NOT LIMITED TO ANY WARRANTIES OF

MERCHANTABILITY, HABITABILITY, OR FITNESS FOR A PARTICULAR
Pmosn.>
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2. Purchase Price

The purchase price shall be the sum of Eighty Five
Thousand Dollars ($85,000.00).

Purchase Price 85,000.00
INDOT Loan assumed 16,929.19

Balance due at closing 68,070.18
(Prior to adjustment for .
interest in INDOT Loan)

3. Indiana Department of Transportation Loan

HCR shall assume all obligations for payment of
interest and principal due the State of Indiana under loan IRSF-
05 by novation. Appendix A attached hereto, outlines the
repayment schedule under this loan. HCR shall assume a principal
balance of $16,929.19 on this loan. HCR and IHRC shall execute
those reasonable documents the State may deem necessary in
conjunction with the novation of this loan.

4. Closing

Closing shall take place on or before August 31, 1993
at a time and location mutually agreed upon by the parties.

5. Title

IHRC shall transfer title to HCR by quit claim deed
free and clear of all liens and encumbrances except the INDOT
loan above identified. IHRC shall, at its cost, prepare a draft
deed and title documentation. It shall be the sole
responsibility of HCR to examine title to its satisfaction. "

6. Regulatory Approval

It shall be sole the responsibility of HCR to obtain
all regulatory approvals that may be required under this
Agreement.

7. Possession

HCR shall assume possession of the property upon
closing.
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8. Property Taxes

IHRC shall be responsible for the payment of all
property taxes and any penalty thereon which is due and payable
during 1993, including the November 1993 property tax
installment. HCR shall be responsible for the payment of all
property taxes and any penalty thereon which is due after January
1, 1994, .

9, Default

In the event of failure tb Close by HCR without legal
cause, IHRC shall, in addition to all other legal remedies, be
entitled to sell or dispose of the Rail Line as it deens
appropriate without further notice or obligation to HCR, except
as prohibited by law or regqulation.

10. Records
At Closing, IHRC shall provide HCR originals or copies
of all track charts, engineering diagrams, valuation maps,
licenses, leases or other documents pertaining to the Rail Line.
11. Governing Law

This Agreement shall be construed and enforced under
the laws of the State of Indiana.

IN WITNESS WHEREOF, the parties hereto have caused this
Agreement to be executed in duplicate, each part being an
original, as of the day and year first above written. "

/& INDIANA HI-RAIL CORPORATION
ATTEST: éﬁuf sv: U, ’/&

TITLE: Pri.t J{Cf\. P

HONEY CREFK RAILRO.
\
ATTEST=£&Z77_£Q¢«IIL BY:

INC.
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EQBRQEBIE_QHII:QLBIH_DEED

INDENTURE WITNESSETH, That Indiana Hi-Rail Corporation
(“Graﬁzzg“), a corporation organized and existing under thacla:;
of the State of Indiana, CONVEYS AND QUITCLAIMS %o Honeg rzhe
Railroad, Inc., a corporation organized and existing :pézf the
lawe of the State of Indiana, for and in consideration o : um
of One Dollar (5$1.00), the receipt whereof is hereby :c ngn_
ledged, the following described real estate in Rush County,

diana, to-wit:

' he line
onnection line with CSX Transportation and <t
conv;§2§ iy a Corporate Quit-Claim Deed executed SGptemb%f :llfc
1993, by and between Indiana Hi-Rail Corporation and Honayhtfe:-
Rail;cad, Inc. including the real property, railroad rig :s
way, road bed, main track, sidings, industrial tracks,ilzpo .
yarés, storage and parking areas, fuél.vaff.séi bridfgiexsthr:: an;nzii
communication and signa acilatias,
g::‘;gt:;::;'tenances located between said mileggst:ra]i;pjirie';asw:::
" ndition and without any expre -
:::::e:f igﬁiuding, but not limited to, any warranties of 2::
chantability, habitability, or fitness for a particular purpeose.

The undersigned persons executing this deed on behalf of
Grantor. represaent and. certify that they are duly elected officers
of Grantor and have been fully empowered, by proper resolution of
the Board of Directors of Grantor, toc execute and daliver this
daead; that Grantor has full corporate capacity to convey the real
estate described herein; and that all necessary corporate action

for the making of such conveyance has been taken and done.

This is to certify undar cath that no Indiana Gross Income
Tax is due or payable in respect to the transfer made by this
deed at this time. Grantor further certifies under ocath that
there are no liens on the above described property except the
taxes assumed by Grantee and the loan at INDOT assumed by

Grantee.

sald real estate.

Send Tax Statements to: Honey Creek Railroad, Inc.
P. O. Box 646
Morristown, Indiana 46161

In Witness ereof, Grantor has caused this deed to be ex-
ecuted this /) day of September, 1993.
{SEAL)
ATTEST:
& INDIANA HI-RAIL CORPORATION

\%dra ‘-;e ’Ex—, éacretary By R‘i /?W

. Powe Felix, President

State of Indiana,
County of Fayette, SsS:

Befgare me, the undersigned, a Notary Public in and for said
County and State, perscnally appeared R. Powell Falix and Sandra
Felix respectively o©of Indiana Hi-Rail Corporation who acknow-
ladged exacution of the foregoing Deed for and on behalf of said
Grantor, and who, having been duly sworn, stated that the repre-

sentations therein contained are true.

Witness my hand and official seal this hsz day of Sep-

tember, 1993.

My Commission Expires:

s‘-j:p:{':mbu 22, KY9¢e

N/
I
ﬁgear?gqplﬁ%'i'i‘c" esiding in
Fayette County, Indiana

This ainstrument was prepared by William B. Keaton, attorney-at-
law, Keaton and Keaton, P.C., 126 West Second Street, Rushville,

Indiana 46173.
8 \wnrkVeonsy.sep

H Grantee assumes and agrees to pay the 1993 taxes due
and payable in 1994 and all other taxes subseguently levied on
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CORPORATE QUITCLAIM DEED

THIS INDENTURE WITHNESBEETH, That Indiana Hi-Rall Corporation
("Grantor"), a corporation organized and existing under the laws of
the State of Indiana, CONVEYS AND QUITCLAIMS to Honay Cresk Railroad,
Inc., & corporation organized and existing under the laws of the State
of Indiana, for and in consideration of the sum of One Dollar ($1.00),
the receipt whereof is hereby acknowledged, the following describead
rea) estate in Rush County, Indiana, to-wit:

All real estate, railroad right-of way, and improvements of tha
Indiana Hi-Rail Corporation railrocad extending from the approximate
mile post 17.35 at the center line of County Road 600N at the north
line of Section 5, Township 14 Nerth, Range 10 East; thence southerly
through Jackson Township, part of Rushville Township and part of the
City of Rushville to the north line of the right of way of the C8X
Transportation, Inc. (B. & 0.) Railrocad in the north part of Section 5
a?d Section 6, Township 14 North, Range 10 East in Rush County, In-
diana.

I

The undersigned persons executing this deed on behalf of Grantor
repraesent and certify that they are duly elected officers of Grantor
and have been fully empowered, by proper resclution of the Board of
Directors of Grantor, to axecute and deliver this deed; that Grantor
has full corporate capacity to convay the real estate described
herein; and that all necessary corporate action for the making of such
conveyance has besen taken and done.

This is to certify under cath that no Indiana Gross Income Tax is
due or payable in respect to the transfer mada by th:s deed at this
time. Grantor further certifies under ocath that there are no leéns on
the above describad property except the taxes assumed by Grantee and
the loan at INDOT assumed_by Grantee.

Recital: Grantee assumes and agrees to pay the 1993 taxes duﬁ'and
payable in 1994 and all other taxes subsequently levied on said real
estate. )

Send Tax Btatements to: Honey CresX Railroad, Inc.
P.0. Box 646
Morristown, IN 46161

In Witness Wherecf, Grantor has caused this deed to be execyted

this é‘ day ntm 1993,

{SEAL)
ATTEST: Indiana Hi~Rail corporation

P A~ el st

. R. Powell Fellx "
Secretary President

State of Indiana,
County of Fayetta, SS:

Before me, the undersigned, a Notary Public in and for said
County and State, personally appearsd R, Powell Felix and Sandra Felix
reaspectively of Indiana Hi-Rail Corporation who acknowledged execution
of the foregoing Deed for and on behalf of said Grantor, and who,
having been duly sworn, stated that the representations therein con=-
tained are true.

Ly
Witness my hand and official seal this sj day of m

1993,
My Commisgion Expires: - .

Spokocker 27 199 Mesa niag
légtfah? 9 ul'gﬂrgntsesxdinq in
_F%LL_ County, Indiana .

This instrument was prepaced by wWilliam B. Keaton, attorney-at-law,
Keaton and Keaton, P.C., 125 West Second Street, Rushville, Indiana

46173.
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AGREEMENT, entered into as of :his;’:' day of% 1993, by and
between HONEY CREEK RAILROAD, INC., an Indiana corporauon
("Purchaser”), and CONSOLIDATED RAIL CORPORATION, a Pennsylvama
corporation ("Conrail™)

WHEREAS, Conrail owns and operates a rail line located in Henry County,
State of Indiana, known as the Honey Cretk Secondary Track, more fully
described heremn, and

WHEREAS, Purchaser has offered to purchase Conrall's interest in the
Honey Creek Secondary Track as herein described, and Conrail 1s willing to sell its
mterest tn the said Track, subject to the terms and conditions contained herein; and

WHEREAS, Purchaser intends to operate the said Track as a common
carner raiiroad line, and will assume all common carmier obligations as to the
property constituting the saxd Track; and

WHEREAS, the parties have reached agreement concerming the terms and
conditions of purchase and sale of smd Track

NOW, THEREFORE, the parties hereto, intending to be legally bound,
agree as follows
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SECTION|
PURCHASE AND SALE OF LINE

A.  Agreement and Description. Subject to the terms of this Agreement,
Purchaser agrees to purchase from Conrail, and Conrail agrees to sell to Purchaser,
all the right, title, and interest of Conrail 1n and to (1) the real estate which
constitutes its Honey Creek Secondary Track, between approximately milepost
104.1 (its connection with Norfolk Southern Railway Company) and
approximately rulepost 110.065 (the north side of highway Route 600), containing
a total of 595 route mules of railrcad line, as more particularly described n the
form of deed attached hereto as Appendix A, together with all buildings,
improvements and appurtenances thereunto belonging (except as may be specifi-
cally reserved herem or in said deed), () all fixtures and articles of personal
property attached to or located on the said real estate as of the date of Closing,
including but not limited to rail and other track matenals and ties, wires, pipes,
conduits, electrical or mechanical signal devices, and all other appurtenant devices
that constitute personal property under the laws of Indiana, as more particularly
described in the form of Bill of Sale attached hereto as Appendix B (except as may
be specifically reserved herein or 1 said Bill of Sale); and (iii) all interests of
Conrail n and to any leases, easements, licenses, permits, agreements, sidetrack
agreements, and privileges pertaining to the said real estate, as more particularly
described in the form of Assignment and Assumption, attached hereto as Appendix
[

B.  Definition of "Property" Except where the usage and context hereof
requires otherwise, all the real and personal property, appurtenances, rights and
interests to be conveyed as aforesaid are hereinafter referred to as the "Property "

C.  Considerauon.

1.  As consideration for the Property, Purchaser shall pay to
-2.
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Conrail or its nominee the sum of $100,000.00 ("Purchase Price"), of which
$15,000.00 shall be paid to Conrail or its nominee by certified check at the time
Purchaser delivers to Conrail 2 fully executed counterpart of this agreement and
the balance of which ($85,000.00) shall be paid to Conrall or its nominee at
Closing (as hereinafter defined) by wire transfer of immediately available funds

2. In the event of (i) a breach of this Agreement by Conrail that
causes Purchaser to texrminate this agreement, {ii) termination of this agreement by
mutual agreement of Conrail and Purchaser, (ni) termination of this agreement
pursuant to Section VIIL.C (1) or (2), or VIII C.(3Xb) of this Agreement, Conrail
shall refund the imual payment of $15,000.00. In the event of (a) a breach of this
Agreement by Purchaser that causes Conrail to terminate this Agreement, or (b)
termination of this Agreement pursnant to Section VIII C (3)(2) of this agreement,
Conrsil shall be entitled to retain the mitial payment of $15.000.00, as liquidated
damages.

D. Aliocation of Consideration The consideration payable pursuant to
Subsection C of this Section shall be allocated among the assets to be acquired as
set forth wn the Allocaunon Schedule attached hereto as Appendix D The
Allocation Schedule shall be binding on Conrail and Purchaser as to the allocation
of the consideration for all purposes, including federal tax purposes. Neither party
shall allocate the consideration m a manner different from the allocation contamned
in the Allocation Schedule n any tax return or other document.

E. Like-Kind Exchange. Conrail has elected to utilize a Quahified Inter-
mediary within the meaning of Section 1031 of the Internal Revenue Code of
1986, as amended, and Treas Reg §1 1031(k)-1(g), for the purpose of completing
a tax-deferred exchange under said Section 1031 Conrail shall bear all expenses
associaled with the use of Qualified Intermediary, or necessary to quahfy this
transaction as a tax-deferred exchange, and, except as otherwise provided herem,
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shall protect, reimburse, indemnify and hold harmless Purchaser from and against
any and all reasonable and necessary additonal costs, expenses including attorneys
fees, and Labilities which Purchaser may incur as a result of Conrail's use of
Qualfied Intermediary or the quatification of this transaction as a tax-deferred
transaction pursuant 10 said Section 1031 Conrail's representations and warranties
and the allocation of habilities hereunder shall not be affected by Coenrail's use of
Qualified Intermediary. Subject to the provisions provided above, Purchaser shall
cooperate with Conrail with respect to this tax-deferred exchange, and shall, upon
request of Conrail, execute such documents as may be required to effect said tax-
deferred exchange

F. Title.

1. Title to the real estate, buildings, mprovements and
appurtenances shall be delivered at Closing by quitclaim deed 1n the form attached
hereto as Appendix A Title to the fixtures and personal property shall be con-
veyed by Bill of Sale in the form attached hereto as Appendix B. Conrail's
mterests in any leases, casements, licenses, permits, agreements, sidetrack
agreements and privileges shall be delivered to and accepted by Purchaser at
Closing by Assignment and Assumption in the form attached hereto as Appendix
L

2 Title to the Property shall be conveyed without covenants or
warranties of any nature except those specifically set forth m this Agreement, and
conveyance shall be subject 1o (1) whatever nights the public may have to the use
of any roads, alleys, bndges or streets on or crossing thc Property, (2) streams,
rivers, creeks and waterways passing under, across or through the Property, (3) the
reservations contamed i the deed attached as Appendix A or mn the Bill of Sale
attached hereto as Appendix B, if any, (4) any and all existng tenancies,
encumbrances, easements, nights, trackage rights, licenses, permits, privileges,
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agreements, sidetrack agreements, third party claims, covenants, conditions,
restmctions, rights of re-entry, possibilities of reverter, existing laws and
ordinances, and orders of regulatory agencies, and (5) any pipes, wires, poles,
cables, culverts, drairage courses or systems, or other facilities on or crossing the
Property, together with the rights of any person entitled thereto to maintan, repar,
renew, replace, use or remove the same Said convevance shall not, however, be
subject to mortgage, tax or other hens for the payment of money Conrail shall
make jts best efforts to obtain the release of any such hens prior to Closing at its
own cost and expense [f Conrail 1s unable to obtain the release of any such hens
prior to Closing, it will indemnify Purchaser for any cost or expense ncurred by
Purchaser as a result of any such liens.

G Possession. Possession of the Property shall be delivered "as 15" on
the date of Closing, subject to the provistons of Subsection F above, and to any
state of facts that an accurate survey or a prudent mspection of the Property would
disclose, excepl as otherwise expressly provided herein.

SECTION II
GOVERNMENTAL APPROVALS
A p i 1 Eili
1. Purchaser, at 1ts own cost and expense, shall prepare and file with
any federal, state or local regulatory agency or department that has jurisdiction
over all or any part of the transaction contemplated by this Agreement, all
applications, petitions, requests, notices or other nccessary filings, mcluding
appropnate filings or exemptions under 49 U.S C. 10901, and Purchaser shall do
and take all actions necessary and prudent to obtain the requisite approvals, other
authorizations, or exemptions from the necessity of such approvals to permit
consummation of the transaction contemplated by this Agreement at the eariiest
practicable date Conrail shall have the right 10 review and approve all such
-5.
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documents prior (o filing and, upon 1ts approval of such documents, Conrail shall
support fully the efforts of Purchaser to obtain such governmental approvals or
exemptions.

2 Purchaser shall file such documents not later than 10 days
afier the execution of this agreement (provided Conrail has already indicated its
approval of drafts of such documents) or 2 days after Conrail has provided 1ts final
approval of drafis of such documents, whichever date is the later. Purchaser
agrees at its own expense 1o oppose any petilion to reopen, reconsider or stay a
regulatory order or authorization approving or exempting this transacuon or any
part thereof, and to defend any judicial action brought by any person challenging
or otherwise contesting any necessary regulatory approval or contesung the right
of either party t¢ consummate this transaction

B.  Responsibility for Labor Protection. The parties hereto have entered
into this agreement on the premise that no labor protective conditions will be
tmposed by the Interstate Commerce Commussion ("ICC"). In the event the ICC
should impose labor protective conditions, Purchaser, subject to its nghts pursuant
to Section IH_A (d) hereof to declare such conditons unacceptable and to refuse to
close this purchase, shall be responsible for the costs of, and shall reimburse
Conrail for, any labor protection expense, consisting of payments required to be
made to employees of Conrail or Purchaser pursuant to any labor protective condi-
tions imposed by the ICC 1n connection with its exemption or approval of the sale
and conveyance of the Property

SECTION III
CLOSING

A. Condiuons Precedent The obligations of the parties to effect
Closing are subyject to the lollowing conditions precedent:

(a)  Purchaser shall have performed and complied with all terms
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and conditions required by this Agreement to be performed by Purchaser pror to
Closing.

(b)  Conrail shall have performed and complied with all terms and
condittons required by this Agreement o be performed by Conrail prior to
Closing

{c) Purchaser shall have obtained the requisite ICC exemption or
approval of this transaction and, as of the date of Closing, such exemption or
approval shall be in effect and not subject to a stay, restraining order or injunction
with respect to approval of this transaction

{d) The ICC exemption or approval of the transaction 1s not
subject to any condition, including the imposition of labor protection expense, that
erther Purchaser or Conrail reasonably determines to be unacceptable Any con-
ditions imposed shall be presumed to be acceptable unless the affected party gives
notice to the other within five business days of the service date of the ICC
exemption or approval decision or order that the condition 13 unacceptable, and the
reason therefor.

(¢} Any other governmental or regulatory approvals,
authorizations or exempuons necessary under state, federal or local law or
regulation for consummaton of the transaction have been obtained.

() The representations of Conrail set forth in Section VI hereof
shall be true at Closing, or, if modified i writing by Conrail pnior to or at Closing,
such modifications are acceptable to Purchaser If any such modification 1s not
acceptable to Purchaser, then Purchaser may terminate this Agrecment under the
terms of Section VIII.C.2 bhereof

{g) Purchaser is reasonably satisfied that the Quitclaim Deed and
Bill of Sale to be delivered by Conrail will convey a sufficient interest in the
Property to allow Purchaser to conduct common camer rail freight operations
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thereon. The Quitclaim Deed and Bill of Sale will be presumed to be satisfactory
unless Purchaser has advised Conrail of specific defects in the title not less than 15
business days before the Closing date.

B Date and Place. Unless otherwise agreed between the parties hereto,
Closing will be held at the office of Conrail's Asset Development Department, Six
Penn Center, Philadelphia, Pennsylvanta, on a mutually agreeable date (“Closing™)
that is not later than the later of (a) 30 calendar days following the date of this
Agreement as specified in the preamble hereof, or (b) 15 business days after all the
conditions precedent to closing set forth above have been warved or met  Unless
otherwise specifically provided herein for a particular purpose, Closing shall be
deemed to occur on the date of Closing at 11:59 p.m.

C  Delivery of Documents

1 At Closing, Conrail shall deliver to Purchaser the following
documents

(a) The aforesaid Quitclaim Deed in the form of Appendix A.
duly executed and acknowledged 1o enable Purchaser to file such quitclaim deed
for recordation 1n the jurisdictions in which the real property 15 located, and a duly
executed Bill of Sale in the form of Appendix B

(b) A duly executed Assignment and Assumption by Conrzil to
Purchaser, mn the form attached hereto as Appendix C, of all leases, ¢asements,
licenses, permits, agreements, sidetrack agreements and privileges pertaming to the
real property and to be assigned to Purchaser If any such documents pertamn
partly to the real property and partly to other property now or formerly owned by
Conrail, the Assignment and Assumption will assign to Purchaser only the porhon
thereof which relates to the real property.

{¢) An opmion of counsel in the form attached hereto as
Appendix E
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2. (a) At Closing, or within 90 days thereafter, Conrail shall
make available to Purchaser or its designated representative, and sumrender
possession of, the following: (i) Track charts and valuation maps pertamng to the
Property, (1i) Conrail's executed counterparts of any and all known pertinent
leases, easements, licenses, permits, agreements, sidetrack agreements, privileges,
and deed records which relate solely to the Property, and copies of any such
documents which relate in part to the Property and in part to other property now or
formerly owned by Conrail; (iii) a schedule of alf known security deposits relating
to the Property and held by Conrail as of the date of Closing; and (iv) Conrail's
separate check in the aggregate amount of any and all known security deposits
pursuant 10 the aforesaid agreements relating to the Property. Purchaser shall
execute a receipt for all security deposits paid over hereunder, and shall execuie an
agreement releasing Conrail, and holding Conrail free and harmless from, any
liability for any musapplication of such secanity deposits made after Closing.

(b) If, at any tume subsequent to Closing, any security
deposit or lease, easement, license, permut, agreement, sidefrack agreement or
other document pertaining to the Property and not previously delivered to
Purchaser hereunder shall be found to exist, Conrail will promptly deliver said
security deposit or document to Purchaser, upon the execution by Purchaser of a
receipt and release as provided in Paragraph (a) hereof Purchaser will, upon
request of Conrail or upon discovery thereof, return to Conrail any securnty deposit
or lease, casement, hcense, permit, agreement, sidetrack agreement or other
document, which does not pertamn to the Property but which may have been
delivered or paid to Purchaser 1n error.

3 At Ciosing, Purchaser shall deliver to Conraul the followmg:

{a) evidence of a completed wire transfer of immediately
available funds to Conrail's Escrow Holder pursuant to an escrow agreement with
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Qualified Intermediary, in the amount of the purchase price due at Closing.

{b) an opimon of counsel in the form attached hereto 2s Appendix
E.

4 As soon as practicable after Closing, Purchaser shall record
the quitclaum deed delivered by Conrail in each junsdiction in which any pant of
the Property is located.

D.  Appodionments

1. Real estate transfer taxes and sales or use taxes, if any,
umposed by law shall be borne and paid by Purchaser. Real property taxes, utility
charges, rents, income from leases, easements, licenses, permits, agreements, and
privileges, if any, and any other revenues and expenses pertaining to the Property,
shall be apportioned between the parties as of the date of Closing, regardless of the
date assessed, paid or payable. Any special taxes or assessments levied, due and
unpawd on the Property prior to Closing shall be paid by Conreil In respect to any
pavments made by or to either party, whether before or after Closing, appropriate
remittances shall be made promptly to assure that such items are apportioned as of
the date of Closing. Either party shall have the right, for a period of one year after
Closing, to audst (at 1ts own expense) the books and records of the other party
which pertain to expenses and revenues to be apportioned hereunder.

2 If Conrail at Closing 15 in possession of funds recejved from a
third party and intended to cover the cost of work to be performed or matenals to
be acquired pertaming to the Property pursuant to a contract or agreement to be
assigned at Closing, Conrail shall pay to Purchaser any portion of said funds as are
attributable to work that has not been completed or matenals that have not been
acquired on the date of Closing

3 At Closing Purchaser shall sign, and deliver to.Conrail for
maihing, a joint letier in the form attached hereto as Appendix G. requesuing all
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persons as identified in said letter providing clectnic, gas, water, telephone or other
utility services to the Property or any part thereof, to transfer such services and
billing therefor 1o Purchaser, effective at Closmg, and to 1ssue a final bill to
Connail for such utility service. Purchaser shall refund to Conrail any payments
previously made by Conrail for utility services fumnished or to be furmished after
Closing.

4, All recording costs and filing fees required to be paid with
respect to documents under this Agreement, and the cost of a survey, 1If one is
required, shall be the sole responsibility of Purchaser

5 Each party hereto shall be enutled to avail nself of any
exemption from the payment of any taxes or fees which it may enjoy.

SECTION IV
RAIL SERVICE

A. Intenm Operations Except and to the extent required by unforeseen
emergencics, from the date of execution of this Agreement until Closing or until
termination of this Agreement pursuant 10 its terms, Conrail shall not alter or
modify the Property except in the ordinary course of business, and shall conduct 1ts
operations on the Property in the ordinary course of business, consistent with its
past practice, except that Conrail shall have no obligation to repair or restore the
premuses in the event of an unforeseen casualty or other damage to the Property
In the event of such casualty or other loss, Purchaser may elect to termmate this
agreement pursuant to Section VIII.C ] hereof, or to accept the Property in its
condition at Closmg without abatement of the purchase price and without recourse
to Conrail for the condition of the Property.

B Tmapsition of Operations. Unless otherwise agreed mn writing, the
orderly transition of rail freight operations on the Property and the apportionment
of transportation revenues and expenses shall be govemned by the terms of
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Appendix H attached hereto.
C Interchange. The interchange of freight and equipment between

Conrail and Operator afier Closing shall take place at Muncie, IN, pursuant to
terms agreeable to all involved parties

D. Rates Rates for freight raffic onginanng, terminating or moving
over the Property after Closing and interchanged with Conrail shall be governed by
the terms set forth sn Appendix J attached hereto

E.  Abandonment of Connecting Rail Line. If Conrail seeks ICC
authonty to abandon or discontinue service on the rail line between Anderson,
Indiana and the Property after Closing, nesther Purchaser nor any corporate
affiliate of Purchaser shall oppose, or support any other party in opposing, the
abandonment or discontinuance proceedmg before the ICC

SECTION V
INSPECTIONS
A. Inspection of the Property Conrail will pernut Purchaser and its

employees or agents, upon prior notuce and upon execution by Purchaser of a
standard release, indemmity and confidentiality agreement satisfactory to Conrail,
and execution of a release by all such employees and agents, to enter upon the
Property prnior to Ciosing, at reasonable times 1o be specified by Conrail, for the
purposc of conducting a visual mspection or survey of the Property. Purchaser
may c¢xXamine, inspect, or test the Property consisient with the completion of a
Phase 1 Environmental Site Assessment Portable instruments for non-nvasive on-
site chemical testng may be utilized but no boring or sampling for off-site testing
or other invasive testing shall be allowed without the specific permission of
Conrail in wnting  Any such activities by Purchaser on the Property shall not in-
terferc with the normal operations of Conrail thereon without the prior approval of
Conrail, which approval shall not be unreasonably withheld Conrail shall be

-12.
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furnished with a copy of any report of the inspection or survey, and Purchaser shall
not disclose the results of the inspection or survey to any third party without the
pnior consent of Conrail in writing, unless required to do so by law

B.  Hi-Rail Inspection. Upon request of Purchaser, Conrail shail arrange
for a hi-rail inspection of the Property The requisite vehicles (unless otherwise
agreed) and drivers shall be provided by, and be under the control of, Conrail.
Provision shall be made for up to two vehicles 10 participate in the mspection
without charge to Purchaser For any additional vehicles or subsequent hi-rail in-
spections, Conrail shall be entitled to reimbursement of 1ts actual costs.

C.  Inspection of Documents. At any time after the effective date of
this Agreement and prior to Closing, Conrail will allow Purchaser, at Purchaser’s
own cost and expense, to scgregate, inspect and photocopy (for a reasonable fee to
cover costs) dunng normal business hours and at 2 location designated by Conrail,
all leases, licenses and other agreements descnibed in Section IIEC.2 hereof, and
existing track charts and valuation maps of the Property.

SECTION VI
REPRESENTATIONS OF CONRAIL

Conrail hereby represents to Purchaser that the following shall be true as of
the day of Closing, except as modified in writing by Conrail on or prior to the date
of Closing Conrail makes no other representations, express or imphed

1. No affiliate of Conrail has any interest m the Property, except
to the extent provided in a deed or other instrument of public record

2. The execution of this Agreement and the consummation of
the transaction contemplated by this Agreement will not result in any breach of, or
constitute a default under, any mortgage or deed of trust given by Conrail and
applicable to the Property.

3 Conrail presently conducts or holds itself out to conduct rail

-13-
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freight common carrier operations on the Property.

4, To the best knowledge of Conrail afier reasonable
investigation, there is no civil, crimmnal or admsustrative proceeding, arbitration or
action pending beforc any court, admimstrative agency, or arbitration panel,
agamnst or affecting the Property, or Conrail's nght to conduct rail freight
transportation operati;ns on the Property, the result of which, in the opinion of
Conrail counsel, 1s likely to be an adverse decision that would materially and
adversely affect Purchaser's ability to conduct common carrier rail frerght
transportation operations on the Property after Closing

5 To the best knowledge of Conrail after reasonable
investigation, there are no formal proceedings pending against Conrail before any
adminstrative agency or court, based upon an allegation that a condition on the
Property constitutes a violation of any environmental statute or regulation and the
outcome of which, 1f adverse to Conrail, would be an order or judgment enforcing
such statute or regulation.

6 The Property is not "Real Property” withun the meanmg of the
Indiana Responsiblc Property Transfer Act, Bumns Ind. Stat. Ann. 13-7-22 5.6
because it (1) does not contain one or more facilities which are subject to reporting
under Section 312 of the Federal Emergency Planning and Community Right-to-
Know Act of 1986 and federal regulations promulgated thereunder, (2) does not
have underground storage tanks and (3) 1s not listed on the CERCLIS (42 USC
9616)

SECTION VIl
ALLOCATION OF LJABILITY
A. Defintion of "Oblhgatons”. As used in this section, the term
"Obligations" shall be broadly construed, and shall include, without hmitation,
legal obligations, responsibilities, and habilities to any person, firm, corporation or

-14-
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governmental body, and the legal responsibility to assume losses, damages, and

costs, that anse out of, by virtue of, or pursuant 1o
(i) any federal or state statute, pnnciple of common
law, or municipal ordinance,

(i) any rule, regulation, order, decision, judgment,
decree, mandate or directive of any court or other
tribunal, or of any governmental agency, body,
instrumentality, or political subdivision, or

(in) any deed, contract, or other legally relevant or

legally operative instrument.

"Obhigations,” as defined herein, shall mnclude, without limitation, obligations,
responsibilines, losscs, and liabilities in connection with, In respect to, or ansing
out of, (1) damage 1o or the loss of any property, or personal injury or wrongful
death of any person, {i1) costs and expenses incurred for any purpose whatsoever
(including costs incurred for remedial or corrective action, containment, clean-up,
repatr work and response to claims and actions), and (iii) assessments, fees, fines,
penalues, judgments, awards, orders, and decrees Except where otherwise speci-
fied, "Obligations," as herein defined shall mclude obliganons that accrue, in
whole or 1n part, prior to Closing as well as those ansing after Closing.

B.  Allocation of Specific Obligations Except as otherwise agreed by
the parties in any other document and to the extent stated i such other document,
the parties shall, as between themselves, aliocate obligations pertamning to the
Property in accordance with this Section, without regard 1o considerations of fault
or negligence.

1 Licenses and Agreements. Purchaser shall be responsible for
all Obligations ansing after Closing or allocable to the penod afier Closing under
the licenses and other instruments assigned 1o Purchaser at Closing by the
Assignment and Assumption referred to m Secuon ILI(C)1)(b} hereof Conrail
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shall be responsible for any such Obhigations arising before or allocable to the
penod before Closing.

2 Personal Injury and Property Damage Purchaser shall be
responsible for all Obligations arising out of personal injury to or the death of
persons or loss of, or damage to, property (mcluding the employees and property
of the parties hereto, as well as the employees and property of third parties)
occurring on ¢r about the Property after Closing Conrail will be responsible for
all such Obhgations with respect to occurrences on or about the Property between
the date of this Agreement and Closing, except that any such Obligations that anise
from any acuvity on the Property by Purchaser or 1ts agents, employees, or
contractors shall be the responsibility of Purchaser.

3 Toxic or Hazardous Substances.

(@ Toxic or Hazardous Substances, as used in this
Subsection, shall mean any material or substance that is defined or classified as a
"hazardous substance” pursuant to Section 101 of the Comprehensive
Environmental Response, Compensation and Liability Act (42 USC §9601{14))
or Section 311 of the Federal Water Polluuon Control Act (33 USC §1321); a
"hazardous waste” pursuant to Section 1004 or Section 3001 of the Resource
Conservation and Recovery Act (42 U.S.C §§6903, 6921), a toxic pollutant under
Section 307(a)(1) of the Federal Water Pollunon Control Act (33 US.C
§1317(a)(1)), a "hazardous air pollutant” under Section 112 of the Ciean Air Act
(42 US.C. §7412), or a "hazardous material” under the Hazardous Materjals
Transportation Uniform Safety Act of 1990 (49 US C. App §1802(4)).

(b) Purchaser shall be responsible for Obligations which arise
from the cxistence or presence of Toxic or Hazardous Substances (as heren
defined) in, on or about the Property (heremafier "Toxic Contamination™) after
Closing, except as provided 1n Subsection {c) below
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(¢) Conrail shall be responsible for Obligations arising from
such Toxic Contamunation, provided that prior to the date hereof Conratl was on
written site-specific notice from a regulatory or governmental body that such
Toxic Contamination resulted from a condrtion that is or might be a violation of
applicable environmental laws or regulations 1n effect and as interpreted on the
effective date of this Agreement, or that such condition is 1n violation of Conrail's
representation contained 1 Section V1.5 hereof. Conrail's hability for any
Obligation for which 1t is otherwise responsible hereunder shall be no greater than
that resulting from the condition of the Property at Closing. Purchaser shall be
responsible for any Oblhigation arising from Toxic Contarmination resulting from a
condition created as a result of Purchaser's possession of, or operations on, the
Property, or anv ongoung. continuing, migrating ocr subsequent relcase or
contamination, or any 1ncrease in remediation or contaunment costs or liability, as a
result of events occurring after Closing, including the passage of time

{d) If at any ume after Closing any Toxic Contammation is
discovered which is or may be the responsibility of Conrail pursuant to Subsection
(c) above, Conrail shall be notfied of such Toxic Contamnation and shall have the
opportunity and nght to investigate, determine 1ts responsibility therefor,
determine in connection with appropnate governmental or regulatory bodies the
appropriate response or remedy for such Toxic Contamination, and remedy, with
11s own forces or contractors and at its own expense, such Toxic Contamination to
the satisfaction of appropriate regulatory bodics or to the additional extent deemed
appropriate by Conrail Purchaser shall grant such rights of entry or other rights to
Conrail, upon reascnable terms and without compensation, as may be necessary to
allow Conrail to perform the inspections, remediation or other actions necessary to
comply with this Subsection In the event of dispute concerming Conrail's
responsibility for any Obligation hercunder, the parties shall cooperate to resolve
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such dispute as quickly as possible, and Purchaser, unless required by valid
judicial or regulatory order to take immed:ate action to remedy a specific
condition, shall duning the resolution of such dispute take no actions mnconsistent
with Conrail's right 10 seek a determination from the appropriate regulatory or
Judicial body of the remedy requred by law and to remedy the Toxic
Contamination with sts own forces or contractors. Conrail shall not be hable to
Purchaser for any damages, costs or expenses incurred as a result of such
Obligation, except that if Purchaser is requred by valid judicial or adnunistrative
order as provided above to take immedhiate action 1o remedy any Obhgation which
is later deterrined to be the responsibility of Conrail hereunder, Purchaser shall be
able to recover 11s actual and reasonable costs from Conrail

4. Other Physical Condition of the Property Except as provided

in Subsection 3 above, Purchaser shall be responsible for

(a) all Obligations that anse out of, i respect to, or
m connection with, the physical condition, safety,
utility, adequacy, marketability, value, suitability or
fitness of the Property, or any portion thereof, or any
defects therein, including without limitation, Obl-
ganons relating to (i) pubhic or private street, bridge,
underpass or other crossings, (ii) the demolition of
structures or abatement of nuisances, (ii1) the flow or
obstruction of surface or subsurface waters, (iv) the
stability of the soil on, above, over, or adjacent to the
property, {v) support for, or by, adjacent property or
the collapse of soil or other matenals or buildings onto
adjacent property, and {v1} the construction, repair,
rehabilitation, alteration, mamtenance, or use of the
Property;

{b) Obhgations imposed by the regulations or orders
of any regulatory or hcensing agency, or by agencies
or governmental bodies responsible for preserving the
public health or safety, the environment, natural
resources, wildhife, historic sites. vegetation, public
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parks or forests, or wetlands, and

(¢) Obhgations imposed by building or construction

codes, or hcensing, subdivision or zoning

requrements, including Obligations relatng to

licensing, permits, notices, and fees

5 Title Purchaser shall be responsible for all Obligations
ansing from any deficiency i Conrail's title to, or property nghts in, the Property,
or any rights held or cleimed by third parties in or to the Property, except that if
Conrail has knowingly withheld or concealed any document affecting its title or
property rights m the Property, Conrail shall be responsible for any deficiency
created by such document

C  Indemnity. Except and to the extent otherwise provided in
Subsection B.3 hereof, the party made responsible by this Section for any
Obligations shall, (1) when possible, satisfy said Obligations, and (2) release,
indemnify, protect, defend, and hold harmless the other party (and its directors,
officers, agents, and employees) from and agamst said Obligations. Each party
expresslv waives, to the extent it lawfullv may do so, (i) the benefits of any statute
{(including the Indiana Responsible Property Transfer Act) that would relieve it of
any Obligauons that it has assumed under this Section, and (u) any defense
predicated on alleged misrepresentations of fact (other than those contamed m Sec-
tion VT hereof) or the nondisclosure of any pertinent fact.
SECTION VIII
MISCELLANEOUS PROVISIONS
A Best Efforts Both before and after Closing, each party hereto shall

execute and deliver such instruments and take such other actions as the other party
may reasonably request in order to camry out the ntent of this Agreement Each

party hereto shall use its best efforts to cause the transaction contemplated by this
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Agreement o be consummated and, without hmuting the generality of the
foregoing, to obtain all consents and authorizations of governmental agencres and
third parties and to make all fihngs with and give all notices to governmental
agencies and third parties which may be necessary or reasonably required in order
to effect the transaction contemplated by this Agreement.

B.  Notices All notices, requests, consents, demands, or other
communications desired or required to be given or submitted by one party to the
other shall be sent by United States express, certified or registered mail, or by a2
private courier service providing proof of delivery, addressed as set forth below {or
to such other address as ¢ither of the parties hereto may designate by written notice
to the other party). A retumn receipt shali be conclusive evidence of the fact, date,
and time of receipt

Ifto Contail:
Consolidated Rail Corporation
Two Commerce Square
Philadelphia, PA 19101-1419

Attention: Assistant Vice President - Asset

Development
If 1o Purchaser:
William E. Smith
President

Honey Creck Railroad, Inc
120 E Broadway Street
Momstown, IN 46161

C Jemination This Agreement may be termunated by the party
designated below, 1f not then in default, upon wniten nouce pursuant to
Subsection B. hercof, 1 any of the circumstances designated below

1 By etther party, if, after the effective date of this Agreement
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as specified n the Preamble hereof but before Closing, an event occurs or a
condition within the purview of Section VII B.3 or Section VII B.4 hereof is dis-
covered, which matenally affects the safety, utility or economic value of the
Property for railroad purposes, or which may matenally increase the liability of
either party to any govemmental agency or other party, provided, if Purchaser is
the party secking termination hereof, such event or condition is not a direct result
of Purchaser's negligence or Purchaser's operauons or activities on the Property,
and provided further that Conrail 1s given an opportunity to remedy the results of
such event or condition promply after discovery thereof, and declines to do so.
2 By the Purchaser only, if a modification of a representation
made by Conrail prior to or at Closing, pursuant to Section ITI.A (f} or Section VI
hereof, 15 not acceptable to Purchaser Purchaser’s election not to terminate this
Agreement pursuant to this provision shall consttute an acceptance of any
modifications of a representation made by Conrail pursuant to this Agreement, and
shall foreclose Purchaser from asserting any rights or seeking any redress which is
inconsistent with the modified representation
3 By Conrail only, (a) if Closing does not take place on or

before June 30, 1993, or (b) if Conrail reasonably believes that Clesing would
result in a disruption, strike or other work stoppage on or over any part of its
system

D  Entire Agreement; Amendment This Agreement sets forth the entire
understanding of the parties hereto with respect to the transactions comemplated
hereby and may not be amended except by written nstrument executed by the par-
ties Any previous agreements or understandings between the parties regarding the
subject matter hereof are merged into and superseded by this Agreement.

E Survival of Terms  All representations (as modified pursuant 1o the
provisions hereof), warranties, covenants, terms, conditions, stipulations, and
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provisions of this Agreement shall survive Closing and be binding upon and mure
to the benefit of, and be enforceable by, the Parties, and their successors and
assigns

F.  Assignment.

1 Conrail may, prior to Closing, assign or transfer ns rights,
interests or obligations pursuant to this Agreement, or any portion hereof, and its
equitable interests 1n and to the Property, to Qualified Intermediary, provided that
no such assignment or transfer shall prevent performance by Conrail of its
obligations hereunder, including the obligations to close as provided in Section
INL.C.1. hereof, or affect Conrzil's representations and warranties herein or the
allocation of hability hereunder, or the nghts and interests to be acquired by
Purchaser at Closing. Qualified Intermediary may, afier Closing, reassign any
such rights, mterests or obhgations back to Conrail.

2. Except as otherwise provided herein, neither Conrail nor
Purchaser may assign, pledge, encumber, or transfer this Agreement, or any
interest herein, without the prior written consent of the other party hereto

G.  Beneficiarics Except as specifically otherwise provided herein, this
Agreement is intended for the sole benefit of the parties hereto Nothing n this
Agreement 15 mtended to or may be construed to give any person, firm,
corporauon, or other entity, other than the parties hercto, any rghts pursuant to any
provision or term hereof, and all provisions and terms of this Agreement are and
shall be for the sole and exclusive benefit of the parties 10 this Agreement

H. Governing Faw Except as otherwise provided heremn, this
Agreement and the nghts and obhgations accruing hereunder shall be construed
and enforced 1n accordance with the laws of Indiana and relevant federal law
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L Appendices All appendices referred to in this Agreement are
intended to be, and are hercby, specifically made a part of this Agreement.

J Waiver. No waiver by either party of any failure of, or refusal by,
the other party to comply with any obligation under this Agreement shall be
deemed a waiver of any other or subsequent failure or refusal to so comply.

K.  Time Tender Time shall be of the essence of this Agreement.
Formal tender of deed and purchase money 1s hereby waived

L.  Broker Purchaser and Conrail each represent to the other that
it has not dealt with any broker in connection with the transaction contemplated by
this Agrcement. Each party hereio shall assume and indemnify the other from any
obligation arismg from or in connection with any action by any broker or other
party allegmg that such broker or other party is entitled to 2 commussion or other
compensation, on the basis that it has dealt with such party hereto for the sale or
purchase of the Property.

M Default If either party hereto shall fail or refuse to close as requrred
by this Agreement, shall fail or refuse in good faith to satisfy the conditions set
forth in Section III A. hereof, or shall otherwise be in defaunlt hereunder, then the
other party, 1f not i default, may at 1ts option terminate this Agreement by written
notice as provided herem, and shall have such additional nights, and may exercise
such additional remedies, as are afforded by law.

N. Confidentiality The terms and conditions of this Agreement are
confidential, and nenther party hereto without the prior consent of the other shall
reveal any provisions hereof to any third party (except an employee, atiomey or
consultant entitled to know the provisions hereof in the ordinary course of the
business of the party), except to the extent required by law or regulation or a valid
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Judicial or admmstrative order, or except to the extent necessary to comply with
the provisions of Section I1.A. hereof.
IN WITNESS WHEREQF, this Agreement has been executed as of the day

and year first above wntten.

HONEY CREEK RAILROAD, INC.

Wines by Lodli 5 h S
Lucca 4D lorzesd.  Te_ Lo,

CONSOLIDATED RAIL CORPORATION
Witness By: A cia ]

\Tiaest @5#’ Title__t A EtRT

HONEY1.CEM
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Purchase and Sale Agreement

Consolidated Rail Corporation
and
Honcy Creek Railroad, Inc.

LIST OF APPENDICES
Form of Deed
Form of Bill of Sale
Form of Assignment and Assumption
Purchase Price Allocation Schedule
Form of Conrail Opumon of Counsel
Form of Purchaser’s Opinion of Counsel
Form of Utility Transfer Letter
Freight Operauons

Freight Rates and Allowances



CASE NO. 70537

TO WEQM IT MAY CONCERN:

- HEREBY CERTIFY THAT BY THE AUTEORITY CONFERRED BY THE
BOARD OF DIRECTORS OF CONSOLIDATED RAIL CORPORATION
(CONRAIL) ON MARCE 18, 1988 TO THE CHAZIRMAN AND CHIET
EXECUTIVE OFFICER TO CONDUCT THE BUSINESS AND AFFAIRS OF THE
CORPORATION AND TO DELEGATE SUCH AUTHORITY AS HE MAY DEEM
NECESSARY, THE CHAIRMAN, PRESIDENT AND CHIEF EXEZCUTIIVE

PRESIDENT-DEVELOPMENT, W:HO ON MAY 23, 1991 REDELEGATED TO
THE ASSISTANT VICE PRESIDENT-ASSZT DEVELOPMERT, AND WHC ON
JUKE 26, 1991 REDELEGATED TO THE DIRECTOR-REAL ESTATE FIELD
SERVICES AND DIRECTOR-MARNAGEMERT SERVICES (NOW KNOWN AS
DIRECTOR-ASSET MANAGEMENT), OR ANY OF THZIM, THE AUTHORITY 0
EXECUTE AND DELIVER ON BEHALF OF CONRAIL ANY AND ALL
DOCUMENTS NECESSARY TO COMPLETE THE SALE OF THE HONEY CREEK
SECONDARY TRACK, BEING APPROXIMATELY 5,55 MILES OF THE HONEY
CREEXK SECONDARY TRACK (LINE CODE 8222) FROM RAILROAD MILE
POST 104.1 IN PRAIRIE TO RAILROAD MILE P0ST 110.05 IXN
SULPHUR SPRINGS, HENRY COUNTY, <NDIANA, FOR THE TOTAL
CONSIDERATION QF $100,00C TO HONEY CREEK RAILROAD, INC., OR
THE NOMINEE THEREQF,

!! , Q g: 4
Assistant] jSecrstary

WILBERTA CJ JACKSON

l OFFICER DID DELEGATEZ ON MARCH 19, 1951 TO THE SENIOR VICE




Case No. 70537
ASSIGNMENT AND ASSUMPTION

FOR VALUE received, CONSOLIDATED RAIL CORPORATION, a
Pennsylvania corperation, having & ma—ling adéress of TwWo
Corurerce Square, 20L. Market Street, Ph-ladelphia, Pennsylvanla
19101-1419, ("Conrrail") hereby ass.gns, transfers, and sets over
Jnto HONEY CREEK RAILROAD, INC., a Corporatlion of the State of
Irdiana. having an address of 120 East Broadway Street,
Morristown, Indiana 46161, ("ECR") all r-ghts of Conrail, 1f any.
ir and to any easements, leases, ilcenses, covenants. permits.

agreemernts (inclucding but 210t limited to utility egreements and
sildetrack agreements, and perta:ring tc the Honey Crees Secondary
Track i(Line Coce 8222), as :1denzifled in a deeé from Conrai. to
HCR dated Sapfomber rd » 1953 (here-nafter ccliectively
referred tc the "Agreerents"}, and with respect to those
Agreenents which pertains to property no:t conveyed tc HCR by the
aforementioned deed (rereinafter collectively referred to as the
"Split Agreements") Conrail hereby ass-_gns, transfers and sets
over ts HCR only that portion of the Spl-t Agreerents which
pertains to tne premises conveyed by the aforesald deed: being
all that certain property of Conrall, together with a’l the
Arprovanrents. trackxs and azpurtenances tnereon, being a portion
cf the line of railroad known as the Honey Creek Secondary Track
(Line Code 8222) and iderntified in said deed dated Sp/amide- +o
1993 from Conrail to ECR.

HECR hereby acceptie assignment and assumes all the
co.1gations, respornsinpil-ties, penaltles, liabil-ties and dut.es
of Conrail under the Agreements and Split Agreements as speczfied
in the Purchase and Sales Agreerxent between the parties hereto
angé HCR rereby expressly releases and holds Conrail harrless from
and against all obligations, responsibil:ties, liabilities and
duties assumed hy HCR ané any costs asgsociated therewith from and
after the effective date oI tals Assigrnment ané Assumption.

IN WITNESS WEEREOF, 1intend.ng to be legally bound, Conraill

ang HZR have executed this Assignrent ané Assumpticn this o774
day of Jc/ft.—b:n.. 1953.

BY:

‘:E§,¢U-d- (:E?’ V71 Uy “1-*-—Jiz:j¥“—==t?

Witrness M. Vl*gzﬁza Eber:, [Director-
Agsset Management

HONEY CREEXK RAILROAD, INC.

/,\ BY:

I CONSCLIDATED RAIL CTORPORATION




l CONRAIL .

W
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Honey Creex Secondary ~-- Prair.e, uelferson and sSulphur

Sp-lngs in Henry County, Indiana -- TraansZer ol Utility
Accounts to Honey Creek Railrcad. Inc. -- Case No. 70537
Dear : .

Th.s 1§ & joint .etter between Csasol.dated Rall Corporation
(Co"ra;l) and Honey Creek Railrcad, Znc ("HCR") requesuing the
transier of utilaity acccounts ol the Zoney Creek Secondary Track
£rom Ccnrail to HCR.

11}
On Hepfomie- 0 ., 1963, by a deed dated Sepfmbrnr/ oarrail
501¢ TO HCR 2ts line of ra:_lroad known as the Honey Creek
Secondary Track, located ir Prairie, Jefferson and Sulphur
Springs, Henry County. Indiana. 2Please read your utllity me:sers
for the followwng accounts and issue a fznal b_il To Conrail,
shis bill sneLlé pe merxed "Final 3211". The services andé your
accoants therefcr shol’d e transferred to Horey Creex Reillroagd
Znc.. whose mairi:ng address is 120 Zast Broadway Streez,

Morrzstown, Indiana 46161, effective depe—ta- g . 1993,
Usil-ty Conra~l
Bn:n!!:" N‘--—agv Ecng-!—— uumhgv M Mghg\- h‘ﬁ-lshgv-

Trank you for your assistance.

Very Triuly ycurs,

K. VL'.'c,;'k::.a-‘-‘.'_“hZ[-c—=6 V%— 'é’r M

Director-Asset Management Presicent

Conscl-cdated Ra:rl Corporation rcney Creek Rallroad, Inc.

~9-3, Tws Comnmerce Square 120 E Breadway Stree:

2001 Marxet Stree: Morrissown, IN 45261

Fh_liadelpkhia, Pa. 19102-1415

cc. R. Kavana - 7507 - Please place 2 $1.00 limit cn
Payment Processing these accounts.

¢c¢: President-HZcney Creek Rarlvosd, Inc.

CONSCLIDATED RAIL CORPORATION 200" MARKET STREET P O BOX 41419 PHILASELPHIA PA 1970"419
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BILL OF SALE

CONSQLIDATZD RAIL CORPORATICN

—to-

HOXEY CREZK RAILROAD, INC.

1]
o]
L} ]

Property in Pralrie, Jeffersoh and
Sulphur Springs -n Henry County,

Indiana.
Prep: -esc.
Apvd: Compd-
Chkd:
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KNOW ALL MEN BY THESE PRZSENTS, that CONSCLIDATED RAIL
CORPORATION, a Corporation of the Commonwealth of
Pennsylvania, with an office at Two Commerce Square, 2201
Market Street, Philadelphia., Pennsylvania 19101-1419,
hereinafter referred to as "Conrail". for aﬁa in
consideration of the sum of ONE DOLLAR (S1 00) and other good
and valuable consideration, to 1t in hand paid, does hereby
GRANT, SELL and TRANSFER unto HONEY CREEK RAILROAD, INC.. a
Corporation of the sState of Indiana, with a mailing address
of 120 East Breoadway Street, Morristown, Indiana 46161,
Lereiraftaer referred to as the "HCR", all its right, title
ard interest, insofar as 1ts title or right perm=ts it so to
éc, in all the personal property Located on the property
inowr: &s the Honey Creek Secondary Track, as more
parzicularly descr-ked in a deeé of even date herewlth,
btetween Conrall and ECR. convey.ng sa.d Honey Creek Secondary
Track to HCR, including but not Zimited to all rail, other
track mater—als and all other preoperty and appurtenances,
both fixed and noveab.e, located cn the Eonhey Creex Secondary
Tracx ané whach constitutes persona. property under the laws
©f trne State cf Ind:ana, except the redio base stat_cns,
radio controliers ané related Zacil:tieg {"Facilit:oes"),
wnich are retalned by Corrasl, subject howaver upon and to
the coverants, cond::z_cns and restrictions hereanafter
contained, to whicnh HCR, for itself, -ts successcrs and
assigne, agrees to be bound as part of the cons:=deration
hereo?

FIRST. That the said persornal property is conveyed by
Conrax. and accepted by HCR as is and where is, and without
any warranties cr representations of any nature or kin

expressed or implied Ly Conraal.

ey




SECOND: That HCR as of the date of this Bill of Sale,
will assume all liability for future maintenance, repair or
removal ¢f said personal property, and shall protect.
indemnify and hold harmless Conrzil from and against any
Ziapzizty associated with the said personal property and any
future raintenance, repalir, improvenent, replacement, removal
or other expenses, whether required by ary c9urt or
governmertal agency, Or otherw.se.

THIRR: That Cornrail shall have access over the Honey
Creex Secondary Track as describe in sazd deed for the
parpose of removing sa&id Facilit:es.

THE words "Conrall” and "HCR", as used herean, shall be
deemed to nclude at all times and in all cases their
respective S.CCESSOrs Or assigns.

IN W-TNESS WHEREOF, CONSOLIDATED RAIL CORPORATION has

exec ted thos Instrument on 'ch:.s/lt'75 éay of ’?5&-. 192

WITNESS. CONSOLIDATED RAXL CORPCRATION
BY:

\794';———' ol mMuae et
[/} M. Vargmnla Ebert, DireczTor-
Asset Management

THEIS INSTRUMENT PREPARED BY-

Franc.s C. Flynn

Conscolidated Rail Corporation
19-B, Two Comnmerce Square
2051 Market Streec
Ph_laéelphia, A 19101-2419




Purchase Price Allocation Schedule

Honey Creek Railroad, Inc. (HCR) and Consolidated Rail Corporation
(Conrail), parties to the Purchase and Sale Agreement to which this schedule is
attached, for the sale by Conrail to HCR of property therein described as the
Honey Creek Secondary Track, agrec that the constderation to be paid by HCR to
Conrail, shall be atlocated among the assets to be acquired, as fellows

Rail and other track

materials $74,274
Real estate 21,932
Communications and Signals 3,794
Toral $100,000



, 1993

Willhiam E. Smith
President

Honey Creek Railroad, Inc.
120 E. Broadway Street
Morristown, IN 46161

Dear Mr Smith

T am counsel to Consolidated Rail Corporation (Conrail), and have
examined the Purchase and Sale Agreement (Agreemem), including its
Appendices, between Conrail and Honey Creek Railroad, Inc dated .
1993. This opinion 1s furmshed 1n connection with Section Il C 1.(c} of the said
Agreement

The Agreement provides that 1t shall be construed and enforced in
accordance with the laws of the State of Indiana. In my opinion a court applying
Pennsylvama conflict of laws rules would give effect to such choice of law, how-
ever, I express no opnion as to what law a court applymg any other State's conflict
of laws rules would apply.

For purposes of my opinion in paragraph 4 below, I have (1) assumed that a
court would apply the substantive laws of Pennsylvania

Based upon and subject to the foregoing, 1t is my opinion that

1 Conrail 15 a corporation duly orgamzed, validly existing, and in good
standing under the laws of the Commonwealth of Pennsylvania, and is qualified 1o
do business in the State of Indiana

2 Conrail has the corparate power and authonty to enter into the
Agreement and to carry out 1ts obligations under the Agreement.



3 The execution and performance of the Agreement has been duly
authonzed and approved by all necessary corporate actions of Conrail.

4 The Agreement, when properly execuied by Conrail, will be legally
binding on and enforceable against Conrail in accordance with 1ts terms, subject to
appiicable regulatory requirements, except that such enforcement may be subject
to bankruptcy, insolvency, reorgamzation and other similar laws relating to
creditors' rights generally and to general principles of equity (regardless of whether
enforcement is sought in a proceeding m equity or at law)

This opimon is furnished in conmection with the transaction described in the
Agreement and shall not be used or relied upon for any other transaction or

purpose

Very truly yours,



. 1993

John F. Betak

Asgsistant Vice-President, Asset Development
Consolidated Rail Corporation

Two Commerce Plaza

2001 Market Street - 19A

Philadelplua, PA 19101-1419

Dear Mr Betak

I am counsel to Honey Creck Railroad, Inc. (HCR) and have examined the
Purchase and Sale Agreement (Agreement), including its Appendices, between
Conrail and HCR dated » 1993 This opnion is furmshed in
connection with Section IIT C 3 (b) of the said Agreement.

The Agreement provides that it shall be construed and enforced in
accordance with the laws of the State of Indiana. For purposes of my opinion n
paragraph 4 below, I have assumed that a court would apply the substantive laws
of Indiana in the mnterpretation and enforcement of each provision of the

Agreement
Based upon and subject 1o the foregomng, it is my opinion that

1 HCR 15 a corporation duly organized, validly existing, and in good
standing under the Jaws of the State of Indiana and 1s qualified to do business in
the State of Indiana.

2 HCR has the corporate power and authonty to enter into the
Agreement and to carry out 115 obligations under the Agreement.

3.  The execution and performance of the Agreement has been duly
authorized and approved by all necessary corporate actions of HCR



4. The Agreement, when properly executed by HCR, will be legally
binding on and enforceable against HCR in accordance with its terms, subject to
applicable regulatory requirements, except that such enforcement may be subject
to bankruptcy, insolvency. reorganization and other simlar laws relating to
creditors’ rights generally and to general principles of equity (regardless of whether
enforcement is sought in a proceeding in equity or at law)

Thus opimon is fumished 1n connection with the transaction descnbed in the
Agreement and shall not be used or relied upon for any other transaction or

purpose.
Very truly yours,



CONRAIL

RE: Honev Creek Secondary -- Prairie, Jefferson and sulphur
Sprangs in Henry County, Indiana -- Transfer of Utilacy
Accounts to Honey Creek Ra:lroad, Inc. -- Case No. 70537

Dear :

This 25 a joint letter between Consolidated Rail Corporation
(Conrail) and Honey Creek Rarlroad, Inc. ("HCR") requesting the
transfer of utility accounts on the Honey Creek Secondary Track
from Conrail to HCR.

on ., 1992, by a deed dated . Conrail
sold to HCR its line of railroad known as the Honey Creek
Secondary Track, located in Prairie, Jeiferson and sSulphur
Springs, Eeary County, Indiana. Flease read your utility meters
for the following accounts and issue a final bill to Conrail,
this bill should be marked "Final Bill". The services and your
accounts therefor should be transferred to Honey Creek Railroad,
Inc., whose mnailing address is 120 East Broadway Street,

Morraistown, Indizna 4E161, effective . 1592,
Utilacy Conraail
Account Numbar Account Nimber Servace Address Mekter Mumber

Thank you for your ass>stance.

Very truly yours.

M. Vargania Zbert

Director-Asset Management President

Conscl:xrdated Rzil Corporation Honey Creek Railroad, Inc.

18-B, Two Commerce Square 120 . Broadway Street

2001 Market Street Morristown, IN 46161

Ph:ladeiphia, Pa. 1510:-1419

€c. R. Kavana - 7507 - Please place 2 $1.00 limrt on
Payment Processing these accounts.

cc: President-Honey Creek Railroed. Inc.

CORSCLIDATED RAIL COSPORATION 2001 MARKET STREET P O BOX €119  PHILADELPHIA, PA 151011578



FREIGHT OPERATIONS

The terms and conditions set out below shall govern the transition from
Consolidated Rail Corporation {Conrail) o Honey Creek Railroad, Inc.
(Purchaser), or such other railroad as may be authonzed by Purchaser to conduct
rail freight operations on the Property which 15 the subgect of the Purchase and Sale
Agreement between Conrail and Purchaser, dated % 1993, to which
this Appendix 1s attached The date of such transition 1s hereafier referred to as the
Operation Date., The term "Operator,” as used heren, shall refer to both Purchaser
and any railroad authorized by Purchaser to conduct such rail operations

1 Relationship of the Parti

Nothing 1n this Appendix shall be deemed to constituie either
Operator or Conrail as the agent of the other for the handling of any traffic, the
billing or collecting of any charges, or the payment of any assessments.

5 Bilii { Freight R

A Conrail will be responsible for processing and accounting for
all unreported waybills (includmg freight billing of prepaid shupments onginating
and waybilled prior to 11:59 P.M , Operation Date) and submission of interline
scttlements, for all shipments that reach public team tracks or private sidings on
the Property {collectively "Sidings"} or the interchange vard by 11:59 P.M ,
Operation Date

B.  When Conrail participates 1n the road haul movement, Conrail

will be responsible for processing and accounting for all waybills for all shipments



that reach the interchange yard or a Siding after 11:59 P M, Operation Date. Such
processing and accounting will include, as required, freight billing, interline
settlements, and overcharge claim transactions

C.  Operator is a switching carrier as to traffic exchanged with
Conrail, and the processing and account of earmings due 1t from Conrail shall be
made in accordance with the AAR Mandatory Freight Accounting Rules governing
switching setilements Operator shall be responsible for the billing and collection
of any local surcharges or tariff charges assessed by 1t in excess of any allowance
paid to Operator by Conrail on inbound or outbound traffic, whether collect or
prepaid.

3 Inventorv of Loaded Cars

Conrail will prepare and make available to Operator an inventory of
all loaded cars on the Property at 11:59 P M., Operation Date, so that revenuc
resultng from shipments over the Property can be identified and properly
distributed between Conraul and Operator The inventory will show separately

A Loaded cars at the interchange vard or on Sidings, which have not
moved in linchaul service on the Property as of 11-59 P.M.,,
Operauon Date

B.  Loaded cars at the interchange yard or on Sidings for which linehaul
service an the Property has been completed asof 11 3¢ P M.,
Operation Date

C Loaded cars enroute on the Property, 1n a train cons:st or at an

-2-
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intermediate yard on the Property. as of 11.59 P.M., Operation Date

4. Switching Revenue

A.  Where mbound cars are located at the interchange yard
at 11:59 P.M., Operation Date, and no linehaul service over the
Property has been performed, Operator shall be entitled to a switch
allowance for movement of the cars over the Property.

B.  Where outbound cars are Jocated at the interchange
yard at 11:59 P.M., Operation Date, and linehaul service on the
Property has been completed, Operator shall not be entitled to a
switch allowance

C Where cars are located on sidings or are enroute on the
Property at 11-59 P.M., Operation Date,

Operator and Conrail shall each be entrtled to 1/2 of the switch allowance for

movement over the Property

5 Miscellaneous Revenue Other Than Demurrage
Revenue from miscellanecus charges or switching bills for service
provided by Conrail up to and including Operation Date will be retained by
Conrail. Revenue from miscellaneous charges or switching bills for service

provided by Operator after Operation Date will be retained by Operator.

6.  Demumage Revenuc
Conrail will furmish Operator with detailed placement and other data

necessary to compute demurrage charges for ali cars subject to actuat or

-3-



constructive placement on the Operation Date, and Operator shall bill for
demurrage accrued on all such cars  Demurrage charges accrued up to 11-59 P M.
of the Operation Date shall be paid to Conrail by Operator when the customer is
billed

7 Switching Charges Assessed By Another Railroad
Charges for switching performed by another railroad on behalf of the
owner of the Property pursuant to agreement or tarff, up to and including
Operation Date, will be paid by Conrail. Such charges for switching performed
after Operation Date will be paid by Operator. Such switching charges shall not be

allocated to a revenue movernent.

8.  CarAccounting
An mventory of both loaded and empty equipment on the Property as
of 11:59 P M., Operation Date, will be taken by Conrail For purposes of
determining responsibility for car hire and car mileage payments, Conrail shall
perform a paper interchange of all such equipment to Operator effective as of
11:59 PM, Operation Date. Car mileage payments and the mileage portion of car
hire shall be calculated based on the aclual location of the car as of 11:59 PM,
Operation Date. Conrail will be responsible for car hire and mileage payments
acerued prior to and on the Operation Date  Qperator will be responsible for cer
huire and mileage payments accrued afler Operation Date.
9 Car Hire and Reclaim
Optrator 15 a switch carrier as to traffic exchanged with Conrail and
shall be entitled to car hire reclaim pursuant to Rule 5 of the AAR Code of Car

-4-



Hire Rules, except that, during periods of peak covered hopper car use as
determined by Cenrail, Conrail may by notice to Operator limut car hire reclawn to

a maximum of 3 days.

10.  Bilbng and Collection

In the event Operator or Conrail erroneously receives payment for
billing of the other party, the party recerving such payment shall remit the payment
to the party makmg the billing in accordance with Section 14 hereof.

11 Employee Claims for Lost Work
Operator shall reimbarse and bold Conrail harmless from any claims
for wages (includmg fringe benefits) made by Conral employees, to the extent that
such claims are based upon the allegation that work performed by Operator's
employces or agents pursuant to this Appendix should have been performed by
Conrail employces pursuant to applicable labor agreements

12 Car and Trailer Repairs
Freight cars and trailers damaged on the Property, or requiring
repairs not related to damage which are the responsibility of the user under
applicable car interchange rules, on or prior to Operation Date, will be the
responsibility of Conrail. Those damaged, or requiring repairs not related to
damage which are the responsibility of the user under applicable car interchange
rules, subsequent 1o Operation Date, will be the responsibility of Operator.



13 Freight Loss and Damage

A.  Conrail shall be responsible for claims for freight loss and
damage which arise from acts or omissions that occur on the Property pnor to or
on the Operation Date  Operator shall be responsible for such claims which anse
from acts or omissions that occur on the Property subsequent to the Operation
Date. If the date or location of an act or omission giving rise 1o a claim cannot be
determined, freaght Joss and damage hability attnbutable to movements over the
Property shall be assumed by Conrail and Operator in accordance with AAR
Freight Claims Rules.

B Operator shall indemnify, defend, and hold harmless Conrail
from freight loss and damage claims ansing from acts or omissions that occur on
the property after the Operation Date Conratl shall indemnify, defend, and hold
harmless Operator from freight loss and damage claims arising from acts or
omuissions that occur on the property on or before the Operation Date

C.  This provision 1s not intended, and shall not be interpreted, as
an admission or acknowledgement of liability by Conrail or Operator with respect
1o any claim for frerght loss and damage

D Operator and Conrail wall process claims in accordance with
AAR Rules, Principles and Practices Conrail will provide claim or prevention
services upon requesi at an agreed upon cost

14 Payments

Payments required hereunder shall be settled and made in

accordance with AAR Accounting Rules



FREIGHT RATES AND ALLOWANCES

The terms and condrtions set forth below shall goven the establishment and
assessment of freight rates and the compensation to be allowed by Consolidated
Rail Corporation (Conrail) to the Operator of the Property which 1s the subject of
the Purchase and Sale Agreement between Honey Creek Railrcad, Inc and
Conrail, datedsge#*2 1993, to which this appendrx 15 atiached, for freight traffic
which 1s interchanged between Conrail and the Operator:

Rating and Billing Line-haul rates for freight traffic onginatng,
terminating or moving over the Property and interchanged with Conrail will be
assessed in accordance with tariffs and contracts applying to or from Muncie, IN

Switching Allowances. For & period of three years, commencing with the
date of this Agreement, Conrail will absarb, out of 1ts revenues from rates assessed
on inbound or outbound traffic to or from Muncie, IN, an amount not exceeding
$50 per car, for switch charges assessed on movements of gramn between Conrail at
Muncie and an ongmn or destination on the Property. These payments supersede
any amounts which would be absorbed by Conrail under the provisions of CR
Tariff 8001-B and supplements thereto or successive issues thereof Switching
allowances for additional commodities shall be negotiated upon request of either
party.

Disclaimers Nothing herein shall be construed to impose any right or
obligation on Conrail to provide direct service with its own locomotives and crews

to New Castle, IN or any pomt on the Property Nothing herein shall be construed



to restrict in any way Conrail's right to establish, alter or modify its rates, rate
structure, or other transportation terms and charges applicable to or from its station
of Muncie or otherwise applicable for customers located on the Property.



BEFORE THE
INTERSTATE COMMERCE COMMISSION
FINANCE DOCKET NO. FD-32332

VERIFIED NOTICE
OF
HONEY CREEK RAILROAD, INC.
FOR EXEMPTION FROM REGULATION
UNDER 49 U.S.C. Sec. 10901
PURSUANT TO
49 C.F.R. Sec. 1150.31

This Verified Notice is filed pursuant to 49 C.F.R. Sec.
1150.31 by Honey Creek Railroad, Inc, an Indiana corporation,
which is a non-carrier (hereinafter referred to as
"Applicant"), to exempt from regulation under 49 U.S.C. Sec.
10901 Applicant’s acquisition and operation of a line of rail-
road (the "Acquired Line") now owned by Consolidated Rall Cor-
poration ("Conrail") extending generally between railroad mile
post 104.1 which is located at the intersection of the Acquired
Line with the main line of the Norfolk & Western Railway Com-
pany in Henry County, Indiana; and railroad mile post 110.05
which is located near the intersection of the Acquired Line
with County Road 600N in Henry County, Indiana all of which is
located in Prairie, Jefferson and Sulpher Springs townships in
Henry County, Indiana, a total distance of 5.95 route miles,
and described on Exhibit A hereto.

In accordance with 49 C.F.R. Sec.1150.33, Applicant hereby

states as follows:

1 Exhlibit F



(a) The full name and address of Applicant is:

Honey Creek Railroad, Inc.
P.0. Box 646
Morristown, IN 46161-0646

(b) The names, addresses and telephone numbers of

the representatives of Applicant who should receive correspon-

dence are:

William B. Keaton
Keaton and Keaton, P.C.
126 West Second Street
Rushville, IN 46173~1874

and
William E. Smith, President
Honey Creek Railroad, Inc.

P.0. Box 646
Morristown, IN 46161-0646

(c) A Purchase and Sale Agreement between Conrail
and Honey Creek Railroad, Inc. has been executed by the parties
in anticipation of the closing of the sale and the commencement
of operations which are expected to occur on or before Septem-
ver 4 , 1993, but after the effective date of this Notice.

(d) The present operator of the property is Conrail.
Honey Creek Railroad, Inc. expects to commence operations on or
before the above-mentioned date but after the effective date of
this Notice.

(e) Brief Summary of the Proposed Transaction:



(1) The railroad transferring the subject
property is Consolidated Rail Corporation, 2001 Market Street,
P. O. Box 41419, Philadelphia, PA 19101-1419,.

(2) An agreement was signed between Honey
Creek Railroad, Inc. and Consolidated Rail Corporation for the
acquisition of the line from Conrax% on August 2, 1993.

(3) and {4) The total route miles of the sub-
ject rail 1line, which is now operated by Conrail, is 5.95
miles.

(f) Attached as Exhibit B to this Notice of Exemp-
tion is a map of the rail line to be acquired and operated by

Honey Creek Raﬁlroad, Inc.

(g) Applicant certifies that the projected revenues
for the line in question will not exceed those that would
gualify for Class III carrier status,

Pursuant to 49 C.F.R. Sec. 1105.6(c), no environmental
documentation is required because this proceeding involves
authority for acquisition and operation under 49 U.S.C.
Sec.10901 which will not exceed the thresholds established in
49 C.F.R. Sec. 1105.7(c)(4) or (5).

No historic report is required because the transaction in-
volves the transfer of line for the purpose of continued rail
operations, and further ICC approval is regquired to abandon any
service. Applicant has no plans to dispose of or alter

properties subject to ICC jurisdiction that are 50 years old or

older.



Applicant will preserve intact all sites and structures
more than 50 years old until compliance with the requirements
of Section 106 of the National Historic Preservation Act, 16
U.S.C. Sec. 470, is achieved.

The caption summary required by 49 C.F.R. Sec.l1l150.34 is

attached hereto as Exhibit C.

’

VYERIFICATION

William E. Smith affirms under the penalties for perjury
that the forgoing representations are true and correct to the
best of its knowledge and belief.

V%fM

William E. Smith

Respectfully submitted,

Y LT

KEATON AND KEATON, P.C.
Attorneys for Applicant

Dated: August L& , 1993

» Wwork\hooeyZ.jul
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EXEIBIT “A"

Henxy County, Indians

Heney Creek Secondaxv. Line Code 8222

ALL THAT CERTAIN property of the Grantor, being a
portion of the line of railroad known as the Penn Central
Richmond Branch (a.k.a. tho Honey Creock Secondary Track), and
adentificd as Lina Code 8222 in tho Recorder's Offico of

Hency County, lndiana in Record 251 at page 27; further
descxribed as follows:

SITUATE in Prairie, Jefferson and Sulphux Springs in
Henry County, Indiana and

BEGINNING at Rallroad Station 7874+20, at approximately
Railroad Mile Post 104.1, also being GranrLor’s southerly
property line in the Townshap of Prairzie a2s indicated on
sheet 1 of 7 in Exhibit *B"; thence extending in a general
nozthwesterly direction passing thzrough the Township of
Jeliferson and the Town of Sulphur Springs to approximately
Reilroad Mile Post 110.05, being the northerly right of way

line of Route 600 lorth, as indicatod on sheet 7 of 7 in
Exhaibit “B-.

BEING a part or portion of the same premises which John
€. Fohl, as Trustee of the Property of The Philadelphia,
Baltamore and Washington Railroad Company, Debtor, by
Conveyance Document No. PBgW-CRC-RP-28, dated March 29, 1376
and recorded on October 19, 1978, in the Recorder's 0ffice of
Henry County, Indiana, in Record Book 252 at page 22ic.,
grantod and conveyed unto Consolidaved Rall Corporataion.

THIS EXHIBIT “A™ CONTAINS 1 PAGE, OF WHICH THIS IS PAGE 1 OF



1993 WL 366886 Page 1 of 1
l 1993 WL 366886 (1.C.C.)

l SURFACE TRANSPORTATION BOARD (S.7.B)

HONEY CREEK RAILROAD, INC.
--ACQUISITION AND OPERATION EXEMPTION--
LINE OF CONSOLIDATED RAIL CORPORATION
Declded: September 14, 1993
*1 Service Date: September 20, 1993

l INTERSTATE COMMERCE COMMISSION
NOTICE OF EXEMPTION
l [Finance Docket No. 32332]

By the Commission, David M. Konschnik, Director, Office of Proceedings.

Honey Creek Railroad, Inc., (Honey Creek), a non-carrier, has filed a notice of exemption to acquire and operate
approximately 5.95 miles of rail Iine owned by Consolidated Rall Corporation in Henry County, IN. The hne extends
generally between milepost 104.1, which 1s located at the intersection of the line with the main line of the Norfolk &
Western Railway Company, and milepost 110.03, which 1s located at the Intersection of the line with County Road
600N, all of which 1s located in Praine, Jefferson, and Sulphur Springs Townships. This exemption became effective
on September 3, 1993.[FN1]

Any comments must be filed with the Commission and served on: William B. Keaton, Esq., Keaton and Keaton,
P.C., 126 West Second Street, Rushville, IN 46173-1874.

This notice 1s filed under 49 CFR 1150.31. If the notice contalns false or misleading information, the exemption is

void ab initio. Petitions to revoke the exemption under 49 U,8,C. 10505(d) may be filed at any time. The filing of a
petition to revoke will not automatically stay the transaction.

ISldney L. Strickland, Jr.
Secretary

FN1 The parties had expected to consummate the proposed transaction on or before September 4,
1993, but stated that they would not do so before the effective date of this notice.

1993 WL 366886 (1.C.C.)
END OF DOCUMENT

l (C) 2007 Thomson/wWest. No Claim to Orig U.S. Govt Works

ttp://web2.westlaw.com/result/documenttext.aspx’rp=%2fsearch%2fdefault. wi&sskey=CLID SSSA5145... 2/7/2007



INDIANA DEPARTMENT OF TRANSPORTATION
100 North Senate Avenue
Room N755

Indianapolis, [ndiana 46204-2249
(317) 232-5533 FAX: (317) 2320238

—— —a— — R ————— np— —
e ——— A —————————————— — e —

EVAN BAYH, Governor
FREDERICK C. P'POOL, Commussioner . Writer's Direct Line:

(317) 232-1478

<% September 9, 1993

s,

Mr. William E. Smith, President
Honey Creek Railroad

120 E. Broadway

Morristown, IN 46161

Dear Mr. Smith

Enclosed are two copies of your loan contract with the Indiana
Department of Transportation along with a check in the amount of
$200,000.00 for your rail purchase and rehabilitation project. | am very
happy the state is able to make this loan for the important rail rehabilitation
work in east-central Indiana.

note Items 5 and 6 on page two of the contract. These reporting
requirements must be adhered to as part of INDOT's continual review of all
outstanding loan contracts. As described in item four of the agreement, the
first payment for your loan is due December 1, 1993; the first day of the
third month following your receipt of the funds.

Best of luck with the rehabilitation work on your project. Please do not
hesitate to call me if you have any questions.

Sincerely,
Debra M. Simmons, Division Chief

Division of Intermodal Transportation

DS/TB/tb

°
Printed on Recycled Paper ® An Equal Opportunity Employer Exhibit G
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' With regard to the Industrial Rail Service Fund loan agreement, please
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EXECUTIVE DOCUMENT SUMMARY rgiaating Agencylivision Date Prepared
Stato Form 4122+ Intermodal Division-Rajl Section| 8-12-93
Contact Parson Phone
Thomas J. Beck, Rail Planner 232-1474 _ |

structions 1 Please read the guidelines on the back of this form before prepanng legal documents concerning the State of Indana
2 Pleaso type ali information

| vpe of Document Pro;g&liﬁeqmsuam_nalerence No

XX Contract [J Deed (J Lease [J Other {Specily) AR 5" - % IQ
Fﬂl Aml. Involved |Funding Source TIME PERIOD COVERED IN AGREEMENT

13200,000.00 Industrizal Rail Serwvice Fund From {MofYr) 9/91 [Tomorn  9/94

The loan will be used to purchase and rehabiljtate approximately six miles
of track in Henry County, Indiana between Suifur Springs and the track

I junction with the Norfolk Southern line, north of New:Castle.
. RECEIVED IN IDOA

AUG 2 5 1993

_raﬁ/.j/i[ﬁ_‘b AUG 1¢ 1993 .
P% > _973/23  REGuiil #8524

| PLEASE NOTE: The mor:tgage documents and the UCC forms included
' are ;?pies because the originals have been santfto_be recorded

l £iled with the respectiVe state and local officials.
ethod of Source Selection

" J Bidding I Negotiated (J Request for Proposal T Sole Source [ Emergancy [0 Other.
"Justihcation

incscrlpuon ot Wark or Action Invoived
1

Purchase of the track prevents the lane from being abandoned by Conrail.
The line serves a grain elevator which is important to the agricultural
community in Henry and other nearby Counties. Rehabilitation 1s also
important to improve rail operations on the line and to improve safety
conditions, both for operators of the Homey Creek Railroad and the mo ing

| RECEIVED

SEP 07 199

greement Pnncipa:s, Adcress, and ralationship for each pnncipal, 1 8, Lessor, Granter, Contractor, elc

A
w%in;ﬁversum
DIANA
Borrower: Lender:
Honey Creek Railroad Indiana Department of Transportation
302 East Main Street Indiana Government Center Korth
Sulfur Springs, IN 47388 Room N755

100 North Senate Avenue
Indianapolis, IN 46204-2217

-—— - -

pYili the atlached document involve data processing system(s)? J Possibly O Yes ij No

CHECKLIST FOR ORDINARY LEGAL DCCUMENTS
The items listed beiow are a quick summary guide in helping you prepare legal documenis concerming the State of indiana

!’D PAOPER TITLE [ O CONSIDERATION | L EXECUTION

[ IDENTIFY THE PARTIES 5 NONDISCRIMINATION CLAUSE | O NON-COLLUSION AFFIDAVIT
) STATUTORY AUTHORITY —J 40LD HARMLESS CLAUSE | O ACKNOWLEDGMENT
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Store Form 44588 (1-91)
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THIS INDENTURE WITNESSETH, that CONSOLIDATED RAIL
CORPORATION. a Corporation of the Commonwealth of
Pennsylvania, whose mailing address is Two Commerce Square,
2001 Market Street, Philadelphia, Pennsylvania., 19101-1419,
hereinafter referred to as the Grantor., for and in
consideration of the sum of ONE DOLLAR ($1.00), to it paid,
the receipt of which sum is hereby acknowledged. releases and
quitclaims to HONEY CREEK RAILROAD, INC., a Corporation of
the State of Indiana, having a mailing address of 120 East
Broadway Street, Morristown, Indiana 46161, hereinafter
referred to as the Grantee, all its right, title and interest
of, in and to the following described premises:

ALL THAT CERTAIN property of the Grantor, together with
all of the improvements thereon, being that portion of the
Grantor's line of railroad known as the Honey Creek Secondary
and lidentified as Line Code 8222, situate in Prairie,
Jefferson and Sulphur Springs in Henry County, Indiana, as
indicated on Grantor's Case Plan 70537: being further
referred to as "Premises™ and described in Exhibit "A" and
generally indicated by "PS" on Grantor's Case Plan No. 70537
in Exhibit "B" hereof: hereinafter referred to as "Premises":

UNDER and SUBJECT, however, to (1) whatever rights the
public may have to the use of any roads. alleys. bridges or
streets crossing the Premises, (2) any streams., rivers,
creeks and water ways passing under, across or through the
Premises, and (3) any easements or agreements of record or
ctherwise affecting the land hereby conveyed, and to the
state of facts which a personal inspection or accurate survey
would dasclose., and to any pipes. wires., poles, cables,
culverts, drailnage ccocurses or sygstems and thelir appurtenances
now existing and remaining in, on., under. over, across and
through the Premises, togeéether with the right to maintain,
repair, renew, replace, use and remove same.

THIS INSTRUMENT is executed and delivered by Grantor,
and is accepted by Grantee, subject to the covenants set
forth below, which shall be deemed part of the consideration
of this convevance and which sghall run with the land and be
binding upon, and inure to the benefit of, the respective
legal representatives, successors and assigns of Grantor and
Grantee. Grantee hereby knowingly. willingly. and
voluntarily waives the benefit of any rule, law, custom. or
statute of the State of Indiana now or hereafter in force
with respect to the covenants set forth below.

(1) Grantor shall neither be liable cor obligated TO
construct or maintain any fence or similar structure between
the Premises and adjoining land of Grantor nor shall Grantor
be liable or obligated to pay for any part of the cost or
exvense of constructing or maintaining any fence or similar
structure, and Grantee hereby forever releases Grantor from
any loss or damage, direct or conseguantial, that may be
caused by or arise from the lack or fallure to maintain any
such fence or similar structure.
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(2) No right or means of ingress, egress Or passageway
to or from the Premises is hereby granted, expressly or by
implication, and Grantor shall not be liable or obliged to
provide or obtain for Grantee any such means of ingress,
egress or passageway.

{(3) Should a claim adverse to the title hereby
quitclaimed be asserted and/or proved, no recourse shall be
had against the Grantor herein.

(4) Grantae by the acceptance of this Ingstrument, does
hereby accept all existing and prospective responsiblility for
removal and/or restoration costs for any and all railroad
bridges and grade crossings and their appurtenances that may
be located on the Premises conveyved to the saild Grantee; and
Grantee further covenants and agrees that it will also assume
any cobligation and/or responsibllity as may have been or may
hereafter be imposed on Grantor by any Public Utility
Commission or any other governmental agency having
Jurisdiction for any and all bridge structures and grade
crossings and their appurtenances. including but not limited
to the removal, repairing or restoration of same in
accordance with the requirements of said Commission or other
governmantal agency; and Grantee further agrees to indemnifty,
defend and hold Granter harmless against all costs,
yenalties, expenses, cobligations, responsibility anad
ragquiramnents assoclated with said bridge structures and grade
crossings and their appurtenances.

(5) Grantor shall not be liable or obligated to provide
for or supply directly or indirectly. for money or otherwise.
any type of utility service to Grantee, even i1f the Premises
are supplied utility service or services from or through
Grantor owned or Grantor retained utilility service faclilities
at the time sald Premises are conveyed to Grantee; and that
if Grantor at its sole discretion elects to provide any
utility service or services for money or otherwise to said
Prenmises during the pericd during which Grantee is arrangling
at Grantee's own expense for provision of utility service orxr
services direct from public utilities, Grantee shall have no
continuing right to use such service or expectation that
Grantor must continue to provide it. It i further -
understood that Grantee's use of any utilities that 2re
supplied through Grantor's utilities or billed to Grantor by
any public utility for Grantee's use shall be at the sole
cost and expense of Grantee and 1f Grantee fails to relocate
or arrange for a separation of utility services. Grantor may
arrange for a separation of the utility services at Grantee's
sole cost and expense.

{6) Nothing hereinabove sghall be construed as relieving
Grantee of any obligations that it has assumed in the
agreament of purchase and sale dated
Pproviding for the sale by Grantor to Grantee ©f the Pramises.
which obligations are intended to sSurvive closing.

THE words "Grantor" and "Grantee" used herein shall be
congtrued as if they read "Grantors"™ and "Grantees",
respactively, whenever the sense of thisg instrument so
requires and whether singular or plural, such words shall be
deemed to include at all times and in all cases the heirs,
legal representatives or successors and assigns of the
Grantor and Grantee.

IN WITNESS WHEREOF, the said Grantor has caused
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this Indenture to ba executed by M. Virginia Ebert, its
Director-Asset Management, and attested by

WILBERTA C. JACKSON ite Assistant Secretary. this /071
day of Septimébee  a.D. 1998.

Signed, sealed and delivered CONSOLIDATED RAIL CORPORATION
in the presence of: By:

[ : . Gﬂa_’uv : » . —J
%Noms M. Virgin{j/a Ebert., Director-

Asgsset Management

4 |" ’ 'o?_‘_?-c?_-'_-‘.ﬁ ‘-’.,
ATTEST: MeQuL ik,
2 G '-_%‘.
TR R R
1l LLigi s
Ravey 3. YR
<NANCY B. REYNOLDS A

WILBERTA C. JACKSOM'

COMMONWEALTH OF PENNSYLVANIA
28

COUNTY OF PHILADELPHIA

BEFORE ME, the undersigned. a Notary Public in and for
salid Commonwealth and County., personally mgeared. M. Virginia
Ebert, as Director-Asset Management and/Ats i%%.&a&ﬁcKSON
Secretary., respectively. of CONSOLIDATED RAIL CORPORATION,
and severally acknowledged the execution of the foregoing
Instrument to be the voluntary act and deed of said
CONSOLIDATED RAIL CORPORATION, and their wvoiuntary act and
deed as such officers.

WITNESS my hand and notarirai seal., th's /""7f day
of .S'..’f"....b.--. A. D. 1993

Do &
Notary Public

H
=, . ~

THIS INSTRUMENT PREPARED BY:

Francis C. Flynn

Consoclidated Rail Corporation
Nineteenth Floor, Two Commerce Sgquare
Philadelphia, Pennaylvania 15101
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CASE NO. 70537 -

DEED TO
HONEY CREEK RAILROAD, INC.

EXHIBIT "A"

Benry County, Indlana
Honevy Creek Secondary, Iine Code 8222

ALL THAT CERTAIN property of the Grantor., being a
portion of the line of railroad known as the Penn Central
Richmond Branch {a.k.a. the Honey Creek Secondary Track), and
identified as Line Code 8222 in the Recorder's Office of

Henry County, Indiana in Record 251 at page 27; further
described as follows:

SITUATE in Prairie, Jefferson and Sulphur Springs in
Henry County, Indiana and

BEGINNING at Rallrcad Station 7874+20, at approximately
Railroad Mile Pest 104.1, alsco being Grantor's southerly
property line in the Tcwnship cf Prairie as indicated on
sheet 1 of 7 in Exhibit "B"; thence extending in a general
northwesterly direction passing through the Township of
Jefferson and the Town of Sulphur Springe to approximately
Railroad Mile Post 110.05, being the northerly right of way

line of Route 600 North, as indicated on sheet 7 of 7 in
Exhibit "B".

BEING a part or portion of the same premises which John
¢. Kohl, as Trustee of the Property of The Philadelphia,
Baltimore and washington Rallroad Company. Debtor. by
Conveyance Document No. PB&W-CRC-RP-28, dated March 29, 1976
and receorded on October 19, 1978, in the Recorder*s Office of
Henry County, Indiana. in Record Book 252 at page 22&cC.,
granted and conveyed unto Consolidated Rall Corporation.

THIS EXHIBIT "A" CONTAINS 1 PAGE., OF WHICH THIS IS PAGE 1 OF
1.
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THIS EXHIBIT

CASE NO. 70537

DEED TO

HONEY CREEK RAILROAD, INC.

EXHIBIT B

MAP ADDENDUM

CONTAINS 7 MAPS.
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g HCRR ; raHFT
o Honey Creek Railroad

- SHORTLINE MARKETING PROFILE

!;'ﬁ'ccouu:ing Statys: randing Line Manager: SwveLendway
#

Contact Informaiion

Niaam S, Pressdent

=0 Box 526

Sroaensigwr, N AGTHT

TEITEI12°5 Fax: 7556385885

;
i
E-mail: I E-mail:

——— e e———————————' —

|

*Please contact the shorlline for revenue recuirements on all new
business opportunines as well as negoliations for rates on existing
and new ZB6 traffic. Rutes below apply on exisung moves only, nat

Fax: on new business apporumtes or 288,
E-inail:
ABBR: <zaR RD £: 3 Mileage: 8
N8 Imterchange Point: New Caste IN

Interchange With Other Lines: None
Car Hire: b=CRR resesves Lp 10 5 days fee bre

Number of Bridges: ¢ 263 or 236:

Number of Grade Crossings:
Nuntber of Customers: & 1
I/C Freguency (NS):

Mountkly Volume: wsssets &
NS Opcraiing Division:  Lexa
Train Number Serving:

XS Serring Yurd:

Advance Consist (118): Waybill via EDI(41:;:
Egquipment Ovnership
A ™~ &

Paper Barriers: Nene

History: —nat.ne was par: of the Colsrhus-Chicags rmam line of tie Columbus, Chisags & Indiara Cerirai Ralincad, bucht iy <857 aad 1858
" eventually pecame sart of the Pennsylvarua Railoas, tier Ce1a:l. Honey Creek Radrepd ~urchased the hne from Conral! on Ot
1 "S5 It aso sperates the former Indan -i-Rail Ine ‘rem Rushville to Srth, 5.5 miles, as 2 contract carrier 1 s coned by
Narastawn Gran Ce

Comments

HeRR arvw-3:L 10710z, $tor

ng
y zﬁ:ﬂbﬁ?-’-fa:aﬂ' J"‘-—-f- 5‘ Pl N ) hn—a 6;-:—
2 hew Caste, IN. F~ B R Y ¥ P

I Mouday, Ottober B}, 200 HURR Pagelof2 Exhibit |



Starions
’ Station NS ESAC Station Nown
Sayan. 65050
Here; Ciees IN 65052
" Sulsby,” Sprags '\ 685,
g
C]garggs {If Orman/Destination are che SR, Fates spply “to™ ov "froin”)
prc
Ry aa Commodiny Charge Origin Desrination Additinnal Qualifiers Effeczive Date
0l ooxx  Gar 12 Train Load
Crmments: ’ D:cec re
Tramaax | Gar ‘82 Specifec Snge Cer ~
Destnabors
Comuma ns. Appies T dest =8l 618 . £, FL. GA. KY. 345, NC SC, T, VA L ee T
=1-200-xx G=n ‘3 All Oner Smigle Cor
Comaivnre 2 ¢ e T o
Customer Listing Ml errisbfimm o=~ S
Name
Pieose srovids cusiome 1S: L Secamie adnchren:
Business Opportunities / Losses
Ne Dppoerity or Less niomaboer avalable at tus tma
/ 'ggmonal Information & 167 Sy
Next Anniversany Date (HL only):  s:ry > Last Completed Annual Review (HL only): smoe—
Xext Scheduled Profile Update (non-HL): Last Profile Update faon-HLj:

ISA's Completed: ¢ ISA’s Not Completed: ©  ISA report Card: N
ISA Conunents:

Using BDAW (Business Development Activity Worksheer) vie e-mail:  wz
U'sing TIS (Thoroughbred Information Systemy:

Wonday. October 01. 2001 (AR Pageof2?
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RAILROAD

LIST

MAaspmrnanensan MALE RS FaMA EROGF B

Indvdes National Rate Basis™ and Arthory . it
! Ceniralized Station Masier Data
7001 Wastan Parlovay
A list of over 40 il Freight shafi :

e b G etore | o Suica 200

] L Cary, NG 275%
o Officiol Rate Basis Points (BO0) 5447245
o Officic] Cenirolizad Station Master Dota FAX: (818) 651 5410
¢ Rating ZIP Codes - Bmaik OPSLAinc.com
o Inlermodal faclities

o Junction Rule 260 and interchange points
< Stondard Point Location Codes

¢ Freight Stafion Accounling Codes

¢ Freight handling lacilities and resirictions

D . ranING

Exhibit J
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MAY-P4-2007 THU 11:28 AM Norih Shore RR

FAX NO. 570 473 8432

P, 01/01

POANA ALPHABETICAL « FRESHT
STATIEN county ("% |an  oem. | FRAC | WD | NATIONALRATEBANS | SeWTCHLSET CITY "
8 Joo, [N {1-A-T0-3448) Dv K| CENT a2205 |rwro |etas2 | Rwawe, W
8t dom, I {1:2000.3450) i CAXT 24pS0 | 40804 | 363045 | Kumbwkos, L
B Jon, N (1) [ | Na  eTsH | mmes | 3cesen | Menkakes, L
8 P, 84 121002700 Dok o sore? | wovEr |anear 1y
Sl 2 120000 36301 Con T AN -
Suwsierd PR, 1N {1-30003480) [ ] CEXT 00724 (40937 | 379013 | Tarw Hasdn, B
S Cly, IN [1-415-2100-5700) [Pulnaicy ANE  MnES | BOWGE | aYTTR
tar Gy, IN (91085-3700) [Pubehl] N s |[ms |am
S Cay. In 3700 [ N oo |emi |aw7iz | Hihbew, W
Bw Cliy, IN Rta-g00-2114) Tow 160 |4 ) 383772 | piband, N
Eite Lew, N pevran) NS 1hD | 2376 | AN | Merchiol, IN
Sunbamils, (N (-2%00-2700} Shissien) ] w7 | me17 (381188 | Boch Mk, ¥
Saubaedila, B (3700} fhaben) N5 Yz [comir | 3e11a | Boun Mo, N
Seavanion, I [Wwric NE 47805 |O44T [ 2T7wATE | Ligpa N
Winewiat, ¥ 131 KBER 43 Seh | 3saces | pane & o
S, W [3700) [wirran) NG 708e.yq | ASDAY | 2683EY | Sheidon, b =
Bomal W (12390 daFotoum |on w00 |ssemm [ 36380 | GamBani N
Simel, N {13100 Patum) eTM. foBR M M Y | Scuh Reod, N -
Seswhon, P {1-23-4100) oin} EE M5 e ass13 | Chicepe, L
Swckent Pak, N w8 an:  |eosm | wroeid | Uspe,In
Sulivan. IN [1-3000-3480) Pl [SULLV |CEXT 290078 4084 | 379050 | Guiiven, N
Sullsmn, W 1) L] NMD am e | TR;m
Suipha Springe, N (1-3100) P HORA S 3 SA783 | pancia, N
Eusphuor Springa, ] f2700) ey NS ORI jMNS) | WTEM | M, e
N (12 [Mepuncy KRSR BM g4 Jomne (]
Samn, N (5700 Tippecanon NS THeAA | SSER [ 350738 | Lotaycaw, N =
Summingte, I 41) Blupecn] Na oTE | 7ETs  [3e7an) | memen, N am
Gureran, BN {1-2300570m) Drpiay] CND S0 | S0ME )Wt e
Swarmnglon, N {1-3100) [Pankn] ] 2 [ 208 e
gmm_ Yiod I | eAN Ll | Slesion X
Buwryes, IN {1-300-3700) [l =] CiAA 1048 [104N }3a5T
Sovmyim, N (31804700} Yarent) oM ud  lewam |osmea o
Bumyms, N 3700} [ ] Ni T |esiin | akrss | Lasgempat N Lansad
Bupyzte, N [F14E0-2114) [Rmeg ™w wm |1w0e;m |ae57ee | mwoa N o
Swnstowr N (131003730 CEnn dopes | apoes [ aesyes amay
Swestamr, IN (158-3T00) [ CND W85  |adofs | Smras ]
Bumslver ¥ (300} Ml N8 7138 83188 | WEES | Lopewsporl N
Swestaar, IN (2748003114} = | TPWw 10 |4ones [ 88725 | namron,
[arsana{ crma MBS (20 |ammes
Mo e | 1moo | 3ares | slven N e
{Brmen) BAR M a4 [3788 | Sulvn N .
[Smane N T lesz | 5ans | susen iy
Pouand] ceman 1w |y | s
Sytarwen, 4 (3190-3700) MHosnat] cap suImr  {eorr [ mEm
i OI700) [y N5 7Er  fagis | sseme N
Sycansxe, N @T4-200-3114) [Howang ™ 1440 18577 | a2 | Markn, M [
Syraomm, [N {11000 3488) Poasciio] CEXT 4nit0 |Tseo [38MN5 | Mmerslewg, N L
T
Yak, N (13100) (P KSR M5 M5 {30020 | Oevilo R hidd
Tih, N (708) Méaren| NG 720ecsa | asen | 380205 | Stwvom,n abtid
Tomox, 1 13100y [Renion] KBSR M0 58 L] i
Tadet, N (3700 Raniong N THRAT:|esons | awsecz [ Shekm o
Toyrpiie, ¥ {1-3405; Bartholmen URC B3 | sua | 17237 | Soumbua it T
Tell Cy; IN {1413-540-0100 3700 [Pomy HOE 128 125 |2rmen | Cwanon, N
Yol Cag. W ry7im TPy} M TEwW  |masd | 3r7ams | Candon, N ;:
Tawpieton, N (131008 oy KBER 68 m |mmes
Termpivon, IN {3700y Parked TETN | 70430 | D14 ) JOMORS | Lkt 1Y e
| T N (13100} 53 Josagh| 108 Jos 262636 | South Ben, N L
Tiera Coupem, 14(41) pa—mm Na  POAS | 70eAR | 962436 | SnuihRenc, N
Tarm Houm, N [ CPRA FX7 (31 | 373040 | Tarm Huus, N
Torre Hovsla, B {1-2000-2400 ool e emcr 29007 | et | 9AGT | Tae Huse, M
Thatcner IN (121030700} [Prardors] oD a0 | S48
Thaicher, I {1284 __w CENY 9000 188 | 374 5 | Leevencaduns. W
Theachwr NG m?ﬁn N W [T | e
Ty, IN {1-3000- 30081 Dlassanr) eaer gacre (40008 | AR01R | Makien, ™
Thamasion, N (1-3000.348% [Ln Poms| coxT sMa | seem | 3831A0 | Meiown N
Tromasion, 1N 14 Porwy w2 v [asves | Meldenm '
| Towaren, v N v |awn |aer7ae | mweeen
Tppaeaten, [~"~"1 N wer [ [aommar fHBbad W .
Tiglon, (N (+-8100-3700§ Mpon] [P JCERA 20w | 30aC | 36MED
Tipton, N P1ga700) [ o mw |ow | a2
o N Mpong [rer [ne  weee 1120 |3smeo | Teenm g
N w frpton) Tow was (e st lreenw -
Voasie, i (1-5000-340) [ CSXT 4535 | Sam | akasg0 -t
Toecron 9 puoboum [m e [z |0 | o aoed
ooy, N {4°) Wadaar] N oemes e |sssses { Maron W _D
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JUN-25-2007 HON 03:01 PM North Shore RR

OFFICIAL
RAILROAD

STATION
LIST

Indudes National Rate Basis™ and
Cenfrofized Station Master Data

* A complete fist of ovar 40,000 rail freight statians
on more thon 600 carriers in the U.S., o and Mexico

o Officigl Rate Basis Poins
o Official Ceniralized Stakion Master Data
¢ Raling ZIP Codes

« Official revenue-capable interchange dai from
industry Junction Fir

& Junction Rule 260 and Inferchange points
+ Stendard Point Location Codes

o Freight Stotion Accounting Cades

+ Freight Handling focilities and restrictions
o Sigtion Switch limit information

FAX NO. 6704738432 P, 01/02

ISSUED
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RICHARD R. WILSON, P.C.
Attorney at Law
(814) 944-5302 A Professional Corporation Of Counsel to:
(888) 454-3817 (Toll Free) 127 Lexington Avenue, Suite 100 Vuono & Gray LLC
(814) 944-6978 FAX Altoona, PA 16601 2310 Grant Building
rrwilson@atlanticbbn.net Pittsburgh, PA 15219
(412) 471-1800
(412) 4714477 FAX
851 Twelfth Street
Oakmont, PA 15139 ‘
March 22, 2007

John H. Brooke, Esq.
BROOKE-MAWHORR, Attorneys at Law
P.0. Box 1071

112 E. Gilbert Street

Muncie, IN 47308-1071

Re:  Honey Creek Railroad, Inc — Penition for Declaratory Order
STB Finance Docket No. 34869

Dear John:

I have had an opportunuty to review the deposition transcripts provided by the two
individuals from the New Castle County highway department. As you recall, you asked
questions to these individuals based on daily work reports which indicated that on August 9,
1996 New Castle County mghway crews paved vanous roadways which included an at-grade
crossing on the Honey Creek Railroad line between Sulphur Springs and New Castle, Indiana. In
reviewing the county highway daily work report sheets, 1t 15 evident that they do not specifically
idenuify that a railroad crossing was paved over, but only that paving crews worked on
resurfacing activities on State Route 400 West between State Route 75 North and State Route
300 North. While the Honey Creek rail line crossing clearly falls within this section of lughway,
the daily work reports provide no indication that the crews paved over the Honey Creek rail
crossing on August 9, 1996.

One of the witnesses, Mr. Mark Thormnburg recalled paving over the railroad track but was
unable to remember the year or the date of the paveover. See Thomburg Deposition, p 15, line
13-20. On the other hand, Mr. Ricky Miiler recalled paving over the railroad track and 1dentfied
that 1t occurred on August 9, 1996 the date of the daily work report See Miller Deposition, p. 7,
line 18-20.

Of course the implication of this teshmony 1s that the Honey Creek Rail line was paved
over and out of service from 1996 onward and this testimony directly conflicts with the
testimony provided by Bill Smith that service on the line was not discontinued until after the
coliapse of the Sulphur Springs gramn bins n late 1999.

Exhibit J-1



John H. Brooke, Esq.
March 22, 2007
Page 2

In an effort to clear up this inconsistency, I asked Mr. Smith 1f he could confirm the
continued operation of the Honey Creek line from 1996 through 1999 and he has provided me
with railroad bills of lading and several grain inspection reports which conclusively establish that
grain shipments were made from Sulphur Springs, Indiana by Momstown Grain Company in
1999 thereby confirming that the Sulphur Springs line remained in service until 1999 and Mr.
Miller’s recollection was erroneous.

Given our contmuing obligation to provide you with relevant documents pertaining to the
STB proceeding in the possession of Morristown Grain, I am providing you with copies of bills
of lading for 1999 gramn shipments from Sulphur Springs which establish that Mr. Miller was
mustaken n testifying that the Honey Creek rail line paveover occurred in 1996. You will note
that several of these bills 1dentify Muncie, IN as the onign station, but that 1s only indicative of
the Norfolk Southern rate basing point for these shipments which were all onginated from
Sulphur Springs, IN by Momstown Grain Company. Thus, 1t 1s evident that Honey Creek
Railroad continued to make rail smpment of 50 car unit grain trains from Sulphur Springs, IN for
interchange with Norfolk Southem in New Castle, Indiana until late 1999

I am continuing to work with my client regarding the other inquines which you made
dunng Mr. Smith’s deposition and I hope to have appropriate responses to those inquines in the
near future.

Very truly yours,

RICHARD R. WILSON, P.C

s M ——

ichard R. Wilson, Esq.

RRW/bab

Enclosures

Xc: Kathleen Kauffman, Esq w/enclosures
William Keaton, Esq. w/enclosures
William Smith
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0.00 3887.50
o o0 3835.14
0.00 3958.92
0.00 3975.00
0.00 2938.57
0.00 3916.07
0.60 3878.57
c.0b 3887.50
e.g0 3890.22
e.00 3955.36
0.00 3891.07
0.08 3917.50
0.00 a9s0. 7
0.00 «080.38
.00 2939.28
2.00 3970.57
0.60 3632.14
0.00 2964.29
0.00 394484
9-00 3933.14
©.00 8.1
2.00 1996.43
0.00 4066.07
0.00 2927.96
0.00 4003.57
0.00 400000
0.00 2978.00
0.00 sz 07
.00 3921.42
0.00 3435.00
0.80 3876.79
0.00 €071.43
0.00 3621.43
0.00 395536
0.00 3564.29
8SSSOERSSL

~==ssaae DIGCOKNT READIMGE «ve-===
B0 WOISTU TRET W DAGGE FORRIO OTHER

15.00
18.00
15.00
15.00
15.00
185.00
15.0¢
15.00
15.00
15.00
15.00
15.00
15.00
15.00
15.08
15.00
15.00
15.00
15.00
15.00
15.00
15.00
15.00
15.00
i5.00
18.00
185,00
15.00
15.00
15.00
15.00
15.00
15.080
15.00
15.00
15.00
15.00
15.00
18.00
15.00
16.00
15.60
15.00
15.00
15.00
15.00
15.00
16 &0
15.00
18.00

Se.00
54.00
54.00
54.00
54.00
54.00
54.00
54.00
4.0
S4.00
S4.00
54.00
54.00
54.00
54.00
54.00
54.00
54.00
B4.00
§4.00
54.00
54.00
54.0
54.00
54 00
§4.00
54.00
54.00
8¢.00
56.00
.00
84.00
54.80
54.00
54.00
34.00
54.00
54.00
§4.00
54 00
54.00
54.00
54.00
54.00
54.00
54.00
54.00
54.00
54.00
54.00

3.00
31.00
300
3.00
3.00
3.00
3.0¢0
.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
).00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
.00
31.p0
3.00
3.00
3.00
3.00
3.00
.00
3.00
3.00
3.00
3.00
3.00
1.00
3,00
3.00
.00

02/10/%9

8§ TOTAL

0.00
0.00
0.00
0.00
0.00
0.00
0.00
2.00
0.06
D.go
0.00
0.00
LN )
9.00
0.00
©.00
o.00
8.00
¢.00
0.00
8.00
0.00
0.00
b.00
0.00
0.00
0.00
0.00
9.0
0.00
0.0%
0.00
0.00
0.00
.00
0.00
0.00
0.00
.00
8.00
0.00
0.2
0.00
0.00
0 00
o 00
Q.00
0.90
R.00
0.00

8,589.28
8.381.15%
8,104.73
7.037.40
B,404.20
8,331.35
6,534.73
T.425.10
B.446.42
8,434.5%0
8,334.93
2,427.23
4,404.03
2,824.82
8,603.85
8,350.3
§,335.04
8.511.70
8,546.38
8,446.43
§,419.58
8,320.93
5,388.13
5,381.18
,504.02
i.3265.80
1,468.8
%,516.83
..l T73.77
7,609.47
3,553.9
7.809.10
s, 52.22
8,480.99
$,454.10
8,271.68
9,592.32
8,7M2.0%
3,42%.40
2,807.68
8,600.00
8,5¢6.28
8.472.30
$,431.07
7.383.78
7. 690.10
8,783 .87
7,356.07
9,504.02
?7.641.22

XUd LACHISH] dH WHSI:IT LDOZ2 82 <ol
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_BUIT of ladlag deknoslodguect: A CCTIPYRD

Commodity (67CC): 0113215  Mathol of Paymest: Collect Bection 72: Yes

Peruit:

l BORFOLE BOYARIN CORP
++UERCHERDI 4K ++
Saigping Taytructicns v 311l of Lading
l B/L date: BJ/L Time: B/l-Ref Bumber:
00 0955 Bi228
Init/Mesber Welght Type Besl 1 fazl 2
I BILY 26718
Rajl Destinstion: CANDOR K Rail Origia: i |
Stop:
I Route: 35 .
Myunt /Ghippar Rosto/Bule 11: § Vaight Mreesent: Neigh This Cor
l Baitching: Orig Road: Jet: Daly det: Road:
Consiguee oz Ovder/hddress:(Consignes  Ghigper/lddress:
FERIGR TARMS INC EORRISTORN GEAIN OO
l M0 30X 546
SALISBURY B0 21801 WIEISTOR Il 4
l Sead Preight Bill Yo: fhird Party: ( )
FEEDOE TERNS INC
m N7 15
l SALISRORY m 21801
l hind !Il't': ‘ )
Special Iastxuctions:
' dditicaal Reference Rewbers:
l Coatracts: B3-C-12412
Tarif! Inthority :
Vessal: . H Dats: 000000
l Booking Ro: Pert:
Al to: st by
l Pigs: Waits: Ladiag Dascriptim Raight Yype: Rate:  Per:
s L om
éSomeoes .
I ORICH/SIB GRilRS
& IG8T &R 1 M6
B1& Camstt
l er-d 8S5SSB8EBSTL Xdd L3C¥3SUY dH MNUZT:1T L0DZ2 02 JeN




ﬂﬂfil;lc 042289
aiant Veigt Smll

I M
1 475164
R Y
J0I 0265
T 4148
Y 1210
LTI 43833
I M43
IaX 475053
10 25671
iCFX 46629
RAX 6596
¥P1 173589
BT 20150
Gl 438520
X 1053
XF1 8376
TRHT 9127
I 18
R 16061
€ 51l
$119
Ixg 5117

N et gt Swll AN . Lo
A -~ 1003 6023

-- ML 1028
== P2IX 718
- CEIX D466
- (R M3
- NI 23512
- XK1 881
== JIXX $60222
- §MI 51R
~= OLIX 5120
== PIOX 1663
-- GFEX 101202
- CRD 6104
- EAEX 485505
- FAK 1203
- AR 1111
- CBC% 20063
- CBOX 8075
- GACX 5137
-- BGOX 0309
- PLX 25720
- PFFNX 1138

B8SSSBEESAL

X3 13Cd38HT dH  WHZTI:IT L0022 D2 ey



DATE 03/18/07 881 *s QUTHOMND RAIL JDIT LIST = GACANE nage 3
TINE 14:20:53 Morristown Grain Co.. Iae.
TV R —— « == C0TONER - =+~ ~~=wwnensa=aa LOC  CONMCDITY COONTRACT SHIP DATE CUST REF¥
00033¢ PERDOB PEOXIE FARMS 003 CORN 00662 04/23/9%
LOAD CAR MET SHRINX MET e=-~---- DISCOKNT READINOE =--=~vs ~wee DISCOXORS ---- SETTIRMENY
=g WMERE REXQNT w m MOISIU TRAT ¥ DANMRI FOREIG OTHER # TOZAL b Moawr
1 USLX 25718 196000 ©.00 3553.57 15.00 54.00 3.00 3.00 « 0000 0.20 0.00 7.835.62
2 mOCK €023 196000 0.00 J282.14  15.00 54,00 3.00 3.0 - 0000 0.20 0.9¢ 7,015. 862
3 BIRXa7S164 196000 0.00 3200.00 15.00 84.00 32.00 , 3.00 - 9000 0.00 0.00 7,376.50
4 P 1C2¢ 196000 Q9 00 39321.42 15.00 34.00 2a.00 3.00 . 0000 0.00 0.00 8.646.75
S MDOX 7139 158000 ©.00 3433.93 1s.00 §4.00 2,00 3.00 - 6000 0.00 0.00 7.793.32
€ PILX 34718 156000 0.0 3366.07 15.00 B54.00 2.00 3.00 -coab 0.00 o.00 7.4323.18
7 BXN 266 196000 o0 JeP4.6¢  13.00 54.00 2.00 3.00 - 2000 0.00 o.00 7.905.858
8 CRDX 9466 196000 9.00 3434.29 15.00 F4.00 2.00 3.B0 .000s <.00 0.00 7,538.51
? GACX <148 196000 0.0 3203.57 15.00 S4.00 2.00 3.00 -0000 0.00 o 00 7.284.27
10 CROX #4635 196000 g.00 3325.00 215.00 E4.00 2.00 3.0 . 0000 0.00 o o 7.221.83
11 FMX 210 156000 0.00 3357.14 15.00 B4.00 2.00 3.00 . 0000 Q.00 0.00 T.042.49
12 PLEX 23512 196000 D.00 33.64 15.00 34.00 2.00 13.00 -0000 0.00 0.00 7.485.210
13 ACPX 48823 156000 0.00 3}4d.64 15.00 S54.00 2.00 21.00 - 0000 0.00 0.00 7.3%.9)
14 ACYX 48812  196D0C D.op 3496.43 15.00 Be.00 2.00 3.0 - 000G 0.00 0.00 7,709 63
1S CRDE 6439 196000 D.co0 3455.36 15.00 54.00 32.00 3.00 -Do00 D.00 0.00 7,619.07
16 SIRZA60222 1985000 0.00 3465.07 15.00 S54.00 2.00 3.00 -0o0d 0.00 e.00 7.643.68
17 SINE475053 19s000 Q.00 Ja46.64 15.00 B4.00 2.0 3.00 ~000e B.00 .00 7,595 4)
18 GACX 5182 198000 0.00 3587.50 15.0C 54.00 2.00 3.00 . 2000 D.00 0.00 7,910.44
18 DJPLCX 25671 185000 0.00 3817.46 15.00 S4.00 3.00 2.00 .0008 .00 0.00 7.,756.08
20 OLDX 5130 196000 0.00 3901.7% 15.00 S4.00 2.00 .00 -0000 o.00 o.00 8.603.45
21 ACFX 46625 19900 0.00 1487.50 1%.00 S54.00 2.00 3.00 0000 0.00 2.00 7.689.94
22 JLCX 16634 198000 0.00 3576.7% 15.00 54.00 32.00 3.0¢ . 0008 a.00 0.00 7,888.82
23 ENAT $336 136000 ©.00 3850.00 1%5.00 S4.00 2.00 3.00 oot 8.00 .00 7,027.73
24 GFEX101302 156000 0.00 .64 15.00 S4.00 3.00 3.00 - 0000 0.00 0.60 2,705.60
25 RCITI7A58% 194000 0.00 Jeé9.66 15.00 S4.00 32.00 3.00 - 0000 0.00 o.00 7,683.56
26 Oxpx 6106 194000 0.00 4932.86 15.00 S4.00 2.0¢ 13.00 0000 0.00 .00 7.701.76
27 CGCX 20150 194000 o o¢ 3512.50 15.00 S4.00 2.00 3.00 - 0000 0.00 0.00 7.965.56
28 KANX«S55I6 196000 o.¢0 3620.57 15.00 $4.00 32.00 3.00 - 0000 0.80 0.00 8,001.00
29 WOXAA32B 196000 c.00 3314.29 15.00 S4-00 a2.00 3.00 . 0008 0.00 0.00 7.308.01
30 PFMX 1203 196000 o 00 34602.93 15.00 S4.00 3.00 3.00 0000 e.00 2.00 9,123.07
31 CRDX 9053 194000 °.00 3578.57 15.00 34.00 2.00 3.00 .0008 0.00 0.00 7.990.76
32 PMMX 2377 196000 o.00 3773.21 15.00 %4-00 2.00 .00 -0000 0.00 - 0.00 8,318.53
33 ACFX 4887€ 196000 0.00 J446.64  15.00 34.00 2.00 3.00 0008 8.00 0.00 7,558.43
20083  1%6000 8.00 3521.43 15.00 B4.00 2.00 3.00 -0000 o.co o.00 7.764.75
35 MAHEX 9127 194000 0.00 342,86 15.00 54.00 2.00 3.00 -0000 o.co 0.00 7.701.7¢
36 CRDX 2075 136000 0.00 3492.06 15.00 54.80 2.00 23.00 0000 0.-00 0.00 7,701.76
37 PONX 1080 196000 0.00 W71.43  15.00 54.00 32.00 23.00 +0000 0.00 0.00 4.536.50
3 GAX 8227 194000 a.00 Mo.64 15.00 54.00 2.00 3.00 -0000 0.00 0.00 7,.705.68
39 FLEX 16061 198000 0.00 2546.4) 15.00 B4.00 32.00 3.00 -0000 b.00 0.90 7,81%.90
40 BOOX 309 196000 0.00 3512.50 15.00 54.00 3.00 3 00 0000 2.00 0.00 7,745.06
41 GMIT E211 156000 0.00 3450.00 15.00 54.00 2.00 3.00 .0000 3.00 0.00 7,607.28
43 PLCX 25730 154000 0.00 3573.21 148.00 24.30 23.80 2.00 .0000 ¢.00 8.00 7.§19.93
43 GAMCX S109  18dDOD 0.co $455.34 15.00 34.%0 2.00 31.00 -0000 0.00 0.00 7,619.07
44 PMRX 1136 196000 0.80 2860.71 135.00 54.00 2.00 3.00 0000 0.00 0.0¢ 9,%13.87
45 CLOX 6117 188000 0.00 37192.86 15.00 54.00 2.00 .00 . 0000 6.00 0.0 5.363.26
TOTALA: 1420000 0.D0 188732.14 15.00 $4.00 2.00 13.00 .0t00 .00 8.0 350,004.39
11°d 8SSSBESSSL XUd 13r¥3ase’ dH HUBIT:TT L0OD2 02 Yol
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SN Of lading Meknewlodguaeat: ACCRPRRD
RN SRVEEY 2B
AERSCEARDLSR+
Rippdag Instractioas and 1) of Lading

3/L Date:  B/L Mae: B/L-Bef Nusder:
05205 1751 52099

Initfiusber  Waight Type Botl 1 3ml 2
182908
':ul deatinaticn: WOERCY 4 il Origiz: NBITR
kop:
owt: ¥ HELEL TR M) ’
Mgent/Shipper Roate/Bule 1l: B Weight Agreament: Weigh This Car
Beiteiing: Drig Head: Jet: aly Jet: Road:
tonzignen or Ordec/AS0ress:(Consignes  MhSpper/iidress:
KDR Hns WOLRLOTORR GRATE COMPARY
£305 VIt CEDRCE XD P.0. 30X W2
SALIE3ORY umi SULPRCR SERENCS u s
Sead Treight 331 %o: Thivd Darty: ( }
ne nm -
B.0.BIR 151
SIS m 1n
Thivd Party: ( }
Special Imatxuctioas:
Mditiona] Rxference Yushers:

Cetzacts: §3-C-1621%

Yariff Lutherity :

Commodity (BTCC): 0113215  Nethod of Tagmeat: Collect Secties TY: Yes
Cagtoms: Pezuit: -
Vessal: . Yopge: Data: 030MD
Booking Jo: Port:
Mafl to: at: 1 H
Figs: Units: laling Deseriptica gt Tye: Bts: | P
a1

47 A ye

o D &8 .

WEIGH TRER CRRBi!

g-d 6SSS8EESsL

®ud L3ICAISH dH

MUTIIT LOOZ2 D2 J=W



W Bef uder 05209 .
l Buipsent Beight 3eal) A Belemt Balght B4ll MR
B 15245 ) - GAT 5344
M 1010 - IR M
EAC 5040 - YHIZ 2006
I R ) - MR N4
) -~ VIEL 20042
REX W3 - CEEX WY
l I 153 - OHT 3428
SIRE 475804 - B A38670
m R -= TVNX 1000
MNT 1105 - XTI T
I me 1 - FERL 20036
BIY §10068 - HE 1M
Y 26083 - 30 I
I I 8078 ~ GACY 5211
050X 2083 - NN 137
s 25 - I 1130
me — TINX 23512
I X7 i - W SiT
M 1088 - GMX 5237
5118 - MOTE 4M12
o 6439 - @
I R 2561 — IO 42
SR 475053 — CIBX 8435
l AT 46629 -
I or°-d B85SSAEBSHL Xtd L3CN3ASHT dH HWHEHIT:ITI LDO2 02 vl



a3/15/07 881
TIME 14:13:53

*+ OUTROND RALIL EDIT LIET *»
Morristown Gendn Co.. Ine.

RAIL REF -o--cevoveummeo - COSTOMER -~ cmmn cmmeanmn

LOAD CAR HET
§EQ NUNBE I CGET
1 HRRX1A2585 196000
2 GRCX 5264 196000
3 MME 514 196000
4 X 1084 158000
5 GACX 5049 196000
5 PPME 2006 194000
7 FARZ4DeITZ 196000
8 MIDX Ti4€ 196000
9 [RDX M5 196000
10 PAMX 20042 2 19600¢C
11 MAEXs#S434 196000
12 CRIDX 7947 198000
13 M 2031 194000
14 CRIX 047C 196000
15 SIEX47TS034 158000
16 JMAHX4BB8670 156000
17 PAEX 1283 196000
A PFMMX 1009 196000
19 P 2105 194000
20 ACEX 48707 196000
21 PRMX 118 196000
22 VX 20016 196000
23 DRRXA70064 138000
24 P 1277 198000
25 DPLNX 14061 198000
26 BT 309 195000
27 CADE 8075 296000
2% GACR 3211 196000
29 OCX 10063 196000
30 MHANX 35127 L9600D
31 CREX 6053 194000
32 M 1130 196000
33 MM 1220 156000
34 PIAY 23312 156000
33 ACFX sM33 194000
36 OLDX 5117 196000
37 PPX 1083 196000
3 GACX 5237 195000
3% GACX 3119 194000
¢0 ACFX <iB12 156000
41 CHDX &439 196000
42 GACX 5183 196000
4} PLEX 23871 195000
44 OIRXAS§0222 196000
4% BIRXA73051 196000
46 CRODX 8433 196000

ACPX 446629 195000

SURINK WET
BT
o ob 3423.21
D.00 3546.42
Q.00 4033.14
R.g0 1946.42
D.00 3814.29
0.00 3441.07
0.00 3542.86
0.00 akl9.64
S.00 3585.71
o oo 3509.29
0.00 3542.06
o 00 1596.43
0.0 3925.00
2.00 3476.79
0.00 3417.86
0.00 3573.21
0.00 3723.21
8.00 3932.24
0.00 371332
0.00 3530.38
o 00 3982.1¢
0-0C0 3421.43
9.00 3575.0D
a.00 3887.30
0.00 i53.93
0.-00 isa3. 1
0.00 31550.00
0.0 127857
0.00 3876.29
0.00 3596.43
0.00 3644.64
a.00 3985 .93
Q.00 w407
a.00 3393.04
0.00 J4T8.57
8.00 404l .07
0.00 3082.93
0.00 3894 . 64
0.00 149¢.64
0.400 3335.7%
0.00 3460.00
0,00 3567.24
0.00 A500.00
©0.00 3532.14
0.00 3563.5¢0
0.00 3433.57
o oo 583.92
0.00 170137 4A
BSSSHEGSSL

003 CORN

wrwnmnn- DIGCOCAE S
B0 WOISTU TEST W DAAGE FORRIO OTHER

15.00
15 00
15.040
18.00
15.00
15.00
1B.00
15.00
15.00
1%5.00
15 o
15.00
13.00
15.00
18.00
16.00
15.00
15.00
15.00
18.00
18.00
15.00
15.00
15.00
15.00
15.00
15.00
15.00
15.00
i5.00
15.00
15.00
13.00
15.00
15.00
15.00
13.00
15.00
15,00
13.00
15.00
15.00
15.00
15.00
15.00
15.00
15.00

15.00

$5¢.00
54.00
24.00
54.00
54.00
44.00
54.00
.00
54.00
54.00
§4.00
84.00
54.00
84.00
54.00
54.00
4. 00
54.00
54.00
54.00
$4.00
54.-00
5a.00
54.00
54.00
54.00
$4.00
4. 00
56 .00
54.00
54.00
54.00
24.00
54.00
54.00
5a.00
56.00
Bé. 00
54.00
24.00
54.00
S4.00
54.00
54.00
S4.00
8a.00
4,00

3.00
2.00
1.00
2.00
2.00
2.00
2.00
2.00
2.00
3.00
2.00
2.00
2.0
2.00
a.c00
2.00
2 oo
3.00
2.00
2.g0
2.00
2.00
2.00
2.00
2.00
2.00
a2.00
2.00
2.00
2.00
4.00
2.00
2.0
2.00
2.00
2.00
2.00
2.00
2.00
2.00
2.00
2.00
2.00
2.00
2.00
a.00
2.00

3.%
.00
+ 3.00
3.00
3.0
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
1.00
3.00
.00
3.00
2.00
3.00
3.00
2.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3.00
3'“
3-%0

3.0n

os/an/99

0.00
.00
2.00
0.00
0.00
0.00
0.00
0.00
0.00
i5.49
0.00
0.€0
s ad
p.00
.00
a.00
4.00
.00
6.00
0.00
0.00
9.00
0.00
9.00
0.00
.00
c.00
0.00
0.00
0.80
0.00
0.00
0.0¢
0.80
0.00
0.00
0.00
9.00
0.00
8.20
0.00
0.00
a2.00
a.00
0.00
0.00
0.00

o 00
0.0D
9.00
0.00
0.00
0.00
a.e0
c.80
0.00
0.00
c.00
0.00
S.00
0.00
0.08
0.0
0.00
.00
0.00
.00
0.00
8.00
0.00
¢.00
0.00
0.00
9.00
0.00
0.00
0.00
a.00
0.00
0.0
o.00
0.00
B.0o0
0.0
0.00
.08
Q.40
0.00
L]
9.00
8.00
¢.00
0.go
0.00

T.240.09
7.500.70
S.Ex1 9%
8.346.70
7,432.72
7.277.%¢
7,493.18
7.655.54
7.583.78
7,858.46
7,633.18
7,506.4%
8,301.0
7,353.41
T.200.77
7,987.34
7,824.89
5,314.48
7.980.34
7,468,720
9,422.2)
7:236.32
7.561.13
$,223.08
7.,474.26
7,663.09
7.508.28
6,934.10
7,564.91
7.606.43
7, 700.41
8,624.01
8,133 .84
7,175.90
7.357.18
0,.544.88
3.426.01
7.602.86
7,391.16
?7.085.02
7.296.78%
7.417.60
T.402.50
T.470.48
7,534.6%
7.308.30
7.580.01
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Bill Of Lading Acknowledgament:

ACCEPTED

RORFOLK SOUTHERN CORP
++MERCHANDISE++
S8hipping Instructions and Bill of Lading

e L T T W P P T T T N ¥ T T N

Seal 2

B/L Date: B/L Time: B/L-Ref Number:
070599 1813 070699
Init/Nunber VWaight Type Seal 1
N8 271319
Rail Destinaticn: HARRIBONBURG VA Rail Origin: MUNCIE
Stop:
Route: NS

1N

Agent/Shipper Route/Rule 1ll: 8 Weight Agre
Bwitching: Orxrig Road: Jet: Daly Jct:
Consignea or Order/Address: (Consignee Shipper/Addraas: )
WAMPLER LONGACRE LIVE OP MORRISTONN GRAIN CO INC
. . P.0. BOX 202
IRONVIITE KX Ne 28368 SULPHUR SPRINGS IN 47388
Send Freight Bill To: Third Party: (Account of )
WAMPLER LONGRACRE FARMB ARCHER DANIELS MIDLAND
5922 E. HIGHWAY 74 4666 FARIES PARRWAY
MARSHVILLE NC 28103 DECATUR IL 62325

Special Instructions:

“Third Party: (

)

Additional Reference Nuunbers:

Contracts: SOU L 2804

Caommodity (STCC): 0113215

Tariff Authority :

Method of Payment: Collect Saection 7?: Yes

Custons: Parmit:
Vessel: Voyage: Date: 000000
Booking ¥Wo: Port:
Mail to: at: by:
Pkga: Units: Lading Dascription Waight Type: Rate: Par:
50 CLD CORN
50 CORN CARS W/ ORIGN
SUP GRADES & DEST OR RR
WGHTS
+WJEICHE THESE CARSI1%+
g-d 8SSSBEGSSL XYd 13rd3sS81 dH KWHIT:TI1 LDDZ2 D2 &M



B/L -Ref Numbar 070699 -

Equipment .Weight Seall A/R Equipment Weight Seall A/R
NS 271319 . A =-=- N8 254217
RDYX 515423 - N8 256215
HB 255094 —— NE 840721
NW 178988 — N8 2851110
NB 292698 -= S0U 8581
N8 255514 - W 177485
N8 292960 ~= SOU 808049
NS 292696 -= NS 293662
N8 294030 -= 80U 8759
NS 293466 -- NS 850708
NS 251105 - 840372
FURX 840509 -- N8 850339
NS 292572 == KRS 294083
NS 255585 - NS 254089
N8 850162 — NS 294045
XS 850214 -- NS 8508576
N8 840741 -- N8 253304
NS 850610 - NS 293440
NS 850160 - N8 840003
NW 176788 - N8 254075
NS 293664 -= NS 840822
NS 292812 -= NDYX 515413
ITC 1820 - NS 292554
N8 850614 - NS 252122
K8 293629 —-— N8 253016
9-d BSSS8EGSSL XHd 13C¥3SUT1 dH WHIT:TIT L0022 02 -=W



DATE 03/15/07
TIME 14118:52

000556 ADNERC AN FROCESEING

LOAD  CAR
B0  EEER
1 NB 271319
2 N8 234217
3 NDYISiISsd2)
4 NB 256213
5 NS 25500
& N9 %0721
? KW 175938
8 »§ 251110
3 KB 192658
10 8w 2581
11 ¥ 258514
12 N 17485
13 Mg 292360
14 SO0 39048
15 ¥§ 2526596
16 NE 293652
17 M@ 254030
5 807 8IS
19 NF 293466
20 NWE 2430708
21 & 251108
21 P8 M0I72
23 TYRXBADS09
24 WY 6503139
25 Mg 292372
26 W M3
27 ®H§ 2533a%
23 Eg 354088
29 N8 B50162
0 N8 294045
31 MB 850214
13 M8 aso5Ts
33 ¥8 840742
J4 Na 253)04
15 NE es50610
3 NB 393440
37 N8 950160
38 N§ pd0003
39 MM 176Tas
40 N§ 254078
41 KB 219)€E4
42 NS 40822
43 M8 a%ags2
44 MNDYES15413
45 ITC 1%20
aE NME 2923%
47 N8 0150614
48 NE 2382132
49 N3 293629
Sh W® 253016
2-d

196000
196000
195000
196000
198000
198000
196000
154000
188000
196008
196500
196000
156000
198000
196000
196000
196000
195000
196000
198000
196000
196000
19&D00
196000
196000
196000
196000
196000
196000
196000
156000
196000
136000
195000
296000
198000
198000
196000
196000
1986000
196000
196000
196000
196000
196000
198000
196000
196000
196800
1964900

0.00
g.00
0.00
0.00
0.¢0
p.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0,00
0.0
9.C0
0.00
0.00
o.00
B.00
0.00
0.00
¢.00
.00
.90
e.400
0.00
9.00
9.0
0.60
0.00
Q.00
0.00
0.00
Q.00
0.00
0.00
.00
0.00
0.00
0.00
0.00
o od
0.00
Q00
0.90
2.0

6, 991.93
€,711.97
7.645.18
&,485.85
6,293.02
7.103.20
6.607.88
5,812.47
7.306.7%
7,390.3%
§,333.03
6.722.73
7.815.97
€,223.82
7.404.70
7,045.77
7,188.75
7,109.35
7.580 57
7.731.)2
6,012.47
7,648.77
7,663 13
7,563.6%
7,336-50
T, 008-28
§.324.32
6,303.28
7.347.17
7,210.88
7,623.83
T.7032.60
7.342.60
6,436.40
7,340 L0
7,447.77
7,859.83
2,447.77
§,470.63
&§,410.47
7,311.34
7.602.10
€.959.63
7.781 57
6,808.28
7.804.688
7,670.30
6,446 35
7.131% 10
6.58£.38

w4 OUYROMD RAIL EOIT LIRT ** GACARY
Horristown Graln Co., Inc.
e CUSTONER- r e vem===un “m=e-e 100 COMNDDITY COWIRMCT SHIP DATE CUsT k3r
00) CORN Qo569 07/06/93

SHRIMK s HET  meeeeee- DISCOUNT READINGE ------» «--- DIBCOUNTE ----

B BT NILTY TEST W DAMAIE FOREIG OTHER § TUTAL
D.00 3474.57 15.0c H.00 2.60 3.00 - 0000 D.0o
0.0¢ 3339.29 13.0¢ S.00 2.00 3.00 . 0000 D.00
0.00 3603.57 15.0C 34.00 2.00, 131.00 -G0ga p.go
0.00 3336.79 15.00 354.00 2.00 3.00 . 0000 9.00
0.00 J130.36 15.00 54.00 3.00 3.00 - 0000 g.00
0.00 3523.93 15.00 54.00 2.00 3.00 [ 1] 0.00
0.00 3247.50 15.00 B34.00 32.00 3.00 o0od 0.00
0.00 3389.3% 15.00 S4.00 3.00 3.00 0000 Q.00
o0 3675.00 15.00 54.00 2.00 3.00 ooao 0.00
9.00 2676.79 13.00 54.00 3200 3.00 - 0000 8.00
a.00 318§0.71 15.00 %4 00 300 3.00 « 0000 .00
o 00 3344, 64 15.00 S54.00 3.00 J.00 .0o00 0.00
0.00 3739.2% 15.00 %54.00 2.00 2J.00 N1 0.00
0.00 J0PE.43 15 00 %4.00 3.00 3 D¢ 0009 9.40
5.00 1583 7N 15.00 54.00 3.00 3 D0 - 0000 o ¢o
9.00 3505.36 15.00 $4.00 3.00 2.0 - 0000 L
0.00 3575 00 15.00 S¢.00 2.00 3.00 - 0000 -]
0.00 3875.79 15.00 §4.20 2.00 3.D0 . 02300 0 o0
6.040 37T71.43 15 00 54.00 2.00 3I.00 . 0000 Q.00
0.00 3046.42 15 00 S4.00 2.00 3.00 -]} 2.00
0.00 3389.29 15.00 54 00 2.00 3.00 «0uog 2.00
0.00 3805.36 15.00 54.00 32.00 3.08 0000 0.00
0.0 3822.30 18.00 54.00 200 3,00 - D000 .00
0.00 3762.%0 15.00 34.00 2.00 121.00 0030 ¢.00
0.00 3650.00 1B.0& B4.C0 32.00 3 00 -0000 .00
0.00 M85.71  15.00 S54.90 3.00 3.00 oo 0.00
0.00 3)46.43 15.00 F.D0 2.00 3.00 -00D0 0.00
0.00 3085.71 15.00 24.00 2.00 3.00 .00D0 0.00
2.00 1438 38 15.c0 8¢.00 32.00 13.00 .a00a ¢ oo
0.00 3587.50 15.00 8%4.00 32.00 3.00 0000 0.00
0.00 3793.86 15.00 54.00 3.00 3.00 0000 .82
Q.00 1§33.34 15.00 S4.00 2.0 1.00 -aged ¢4.00
8.00 3653.57 15.00 S4 Q0 2.00 3.00 .2000 0-00
0.00 3198.21 15.00 $4.00 2,00 13.00 .DDOO 0.00
0.00 3651.7% 13.00 54 00 2.00 a.o0 N1 2.00
0.00 3705.36 15.00 S4.00 3.0 3.00 .0000 0.00
0.00 3810.71 15.00 54.00 2.00 3.00 -0000 0.00
0.00 3705.36 15.00 54.00 23.00 3.00 .0B00 .00
4.00 1223.21 15.00 54.00 2.00 23.p00 .0000 .80
a.00 3189.38 15.00 B4 O0 3.00 3.50 -0000 8.00
0.00 3637.50 15.00 34.00 2,00 3.00 3000 0.0
0.0 378x.14 15 00 34.00 2.00 1.00 -9000 0.00
b.00 J482.30 15.00 54.00 2.00 3.00 0000 0.00
0.00 3871 a3 15.0D B4.00 2.00 .00 0000 0.0D
0.00 1385 71 15.00 sS4.00 2.00 3,00 2000 0.00
0.00 3823.21 15.00 S4.00 200 3.00 0000 0.00
0.00 3815.07 15.00 354.00 2.00 3.00 -0000 0.06¢
0.80 3207.14 185.00 S4.00 2.00 13.00 - 0000 o.0a
0.00 3561.79 15.00 54.00 32.00 2.00 t000 0.00
0.00 3276.79 15.00 54.00 2.00 1.00 ¢o00 0.00
B8SSS8EESSL ¥ud LACUISHT dH WHITSTIY 4002 02 «&H



S800000 D.00 176798.24

86SSHEGSAL

15.0¢ S54.00 2.00 3.00 .00060 0.00 0.00 185,364.47

Xdd 13ryasel 44 MWUIT:IT 4002 02 -<=H
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Bill Of Lading Acknowledgesent: ACCEPTED -
~ - .i I:1 Ii i -—il
. ++HERCHANDY SE++
Shipping Instructions and Blll of Lading
B/L Date: B/L Time: B/L-Ref Rumber:
121199 1742 121199
Init/Number  Weight 'ype Beal 1 Beal 2

ga:l.l Destination: LIBERTY " RC “Rail Origin: MONCIE
top:

IN

Routa: NB

Agext /Shipper Route/Rule 11z B Weight Agreement: Weigh This Car
Switching: Orig Road: Jek: Daly Jot: Road:

Consignea or Order/Address:(Consignee  Shipper/Address:
CERTRAL ETATEE MNTERPRISES ETOWR GRAIN CO INC
ggg THTERRATIONAL PRWAY BUITE P.0. BOX 202

HEATHROW FL 32248 SULFRUR -BPRINGE IN 47388

i
i
1
I NS 540700
1
1
i
1

Send Freight Bill 7o: Third Party: ( )
K8 URITTRENDON CUMRDDITIEB INC
417 8 SEARDN AMITY RDAD

. CHARLOTTE NC 28211

“Third Party: ( )

3pecial Instxructions:

Additional Reference Numbers:

l ‘ontracts: NS-10072
Tariff Autbhority :

l :onmodity (STCC): 0113218 Method of Payment: Collact Baction 7?: Yas
ustoms: Permit:

‘essel: Voyage: Date:

ocoking No: Poxt:

ail to: at: -’ by:

Xge: Units: Lading Dascription Weight  Type: Rate:  Per:

0 CLD CORN
50 DORNMt CARB W/ ORIGH
SUB GRADEB & DERET OR RR
l WEHTS

**WEIGH THESE CARS!!¥#
l az-d BSSSBEBSSL Xud 13ry3sy 44 WU9TIT LOOZ D2

~BH
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DATE 03/15/07

¥ ® N R EE

lllIlill!ggilall!lllll!ll!lllllllllg!lﬂl;llEE!!!l
3
§

ESabbEEL

MR AR RERR R AW W oo oW
' EE B ER-EEE RS R EE B EEEEEEEERERENEE

14:18:53

e OQUTBOUND RAIL EDIT LIST **

Norristown Qrain Co.. Ine.

176069
178077
111

196000
195000

196000
196000
196000
196000
194000
196000
186000
19£000
186000
195000
195000
194000
198000
196000
196000
196000
196000
196000
196000
158000
196000
196000
196000
196000
196000
196000

156000
196000
198000
1888080
198800
196000
196000
185000
186000
136002
196000
194000
196000
1864000
198000
194000
196000
196000
196000

wT
=
0.00 351,42
0.00 4108.36
0.00 390,71
v.08 3937.50
0.0 1920.26
o.0e 3539.29
0.00 3826.79
8.00 3293.53
.00 3939.29
a.00 3757.50
8.00 3808.93
8.00 3450.71
.00 3414.29
0.00 9.7
0.00 2589.39
0-00 378179
2.00 3944.64
.00 2453.87
.00 3414.29
0.00 3487.46
0.00 3414.29
0.00 575714
0.00 3534.72
0.00 3342.86
£.00 3698.31
0.00 3903.57
0.00 2835.71
0.00 37%0.7M
0.00 3476.79
0.00 392¢6.79
.00 3262.50
0.00 1726.79
2.00 ms.Mm
0.00 3696.43
0.00 3stz.7L
0.90 1328.00
0.00 4003.57
0.08 3e49.29
0.00 3403.87
0.0¢ 376250
0.08 Ms.Q
0.0 a814.29
0.00 3820.38
0.00 3460.72
a.90 3841.07
0.00 FL LW
0.08 3a88.93
0.00 3a491.07
a.00 arn .3
85SS8SE6S9L

15.00
15.00
15.00
15.00
15.00
15.00
15.00
15.00
14.00
15.00
18.00
15.00
15.00
15.00
15.00
1500
15.00
15.00
15.00
15.00
15.00
18.00
18.08
185.00
1%.00
15.00
15.00
15.00
15.00
15.00
15.00
15.00
15.80
“‘“
15.00
1%.00
15.00
15.00
15.00
15.00
15.00
15.00
15.00
15.00
18.00
18.00
15.00
15.00
i15.00

54.00
54.00
24.00
84.00
.00
94.00
54.00
54.00
54.00
54.00
854 .00
54.00
56.90
84.00
3400
54.00
S4.00
.00
S54.00
84.00
54.00
5¢4.00
54.00
S5¢.00
S4.00
54.00
54.00
54.00
54.00
$4.00
54.00
54.00
54.00
B4.00
54.20
84.00
54,00
54,00
34.00
54.00
34.00
54.00
54.00
54.00
54.04
5¢.00
54.00
54.04
54.00

2.00
2.00
2.00
2.00
2.00
.00
.00
2.00
2.00
2.00
3.00
2.00
2.8
2.00
.00
.0
2.00
2.0
32.00
.00
2.00
2.08
a.00
2.00
2.00
2.00
2.00
2.00
2.00
2.00
2.0
3.0
a.08
.00
2.00
2.00
2.00
.00
2.00
.00
2.00
2.00
3-“
:l”
1.00
2.00
2.00
2.0
2.00

3.00
3.00
3.00
3.00
3'“
’l“
3.00
3.00
3.00
3.00
3.00
3.00
3.80
3.00
3.00
1.00
1.00
3.00
3-00
3.00
3.00
3.0
3.00
3.00
3.00
:.”
1.00
3.00
:.”
3.00
3.06

0.00
0.00
e.00
c.oo
.00
0.00
0.20
8.00
0.00
€.00
0.00
0.00
o.80
2.00
0.00
0.00
9.00
0.00
0.00
0.08
0.0
0 Q0
.00
Q.00
g.00
0.80
0.00
8.%0
6-00
8.00
0.00
o.00
.00
6.00
8.00
¢.00
8.00
.00
0.00
0.00
0.00
0.00
0.08
0.00
3.00
.00
0.00
2.00
.00

. e

\;" -

g <

L]
s
.

oa ¢

,

i

SETTLEEENT

] ?7,080.00
0.08 7.88¢.63
0.00 7,225.04
0.60 7.374.83
0.00 : 7,361-34
0.00 6.538.84
0.00 . - 7.,069.99

0.08 . £.067.%6
0.00 “ad  7,277.8
0.00 5" 5 6.997.41
0.00" 3843 3. 0a7. 08
0.00" G, 430.8
0.00 E\.]'s.:m.u
0.00 y (. %,480.93
0.00 Zni’ 6,633.31

e
Pt

0.00 L. 6.901.4
0.00 -5l .2,387.72
0.00 ¥l & 380.47

.0 - 7,044.90

0.08 6, 406,07
0.e8 6,307,590
.08 . 6,981.33
0.0b € 0N1.9%
0.00 , +5.275.93
200 T 6 032.44
v.00 7,311.85
5.00 T 7.006.47
0.00 &, 7.
0.00 _ 7,143.37
Q.00 _' 7.250. M
.00 . 7,115.97

¢.00 - E9r.m2
<
U £ ey

-.;'-;,

Xdd L3ryasu] di WHST:IT 4002 . - <Y



TOTALS: 9504000 0.00 150115.09 1B.00 S4.00 2.00 3.00 . 0000 0.00 0.00 312,762.60
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Yahoo! Mail - lwgrain@yahoo.com Page 1 of 2
Iﬂe_n _m.z-m !_l_i;__nﬂ_m__ mhml._l Welcome, Ilﬂlllnsun.ﬂl.l_lﬂ_i
L MAIL Susech: - “hishJensch]

[ Mail ] Addresses "~{ Caiendar ~{ Notped ~! Mall For Mobile - Mail Ungrades - Options
Chvoch Wil | _compees | [ et | eareh the et |
.- — [ - v g = o mm —_
___Jtlt3_v"____ .m]: Raply .v] Forward "JL"'LI: Move... --I
Foors " [Akd-EdN]  Tivs mewwage It not fagged. [Feg Memape - Mark as Umvesd] | Pnable View
Inbox (2} _.: Datar  Mon, 25 Mar 2007 10:25:41 -0500
Dreft To: LWGRATN@Yahoa.com
Sent Froms Randy Rendfeld® cedinr@thecouriertimes.com> #5)Add to Address Book § Add
Bulk [Empty] *  Mobile Alert
Trash [Empty] Subject: Grain Bin Callapss
Search Shortcuts 1-5-2000
My Photos Amy Mastin
mmmn?- St=if Reportars
SULPHUR SPRINGE — A rumbling was heard in this smail, norithwestam Henry County
g:f";:'ﬂ" town Tuaaday moming. The naise was followed by a huge cloud of dusl. It wasnta

o ;IMMV
G Emall Address

Bad Crait
Refinbnce Rates

N wWorking? Degrees
S fastas 1 yr.

http./fus.£630.mail yashoo.com/ym/ShowLetter?Msgld=5230_401969_6015_1697_1989 (... :
2°d 85SS8EBSIL

thunder storm or a fomado, though It was corn.

About 7:30 a.m. Tueeday. the siie of 8 grain bin spiit at Morristown Grain in Sufphur
Springs, spiling more than 70,000 bushels of com onto the ground. Fortunately, no one
was culside the bin at the ims, and no injuries were reported.

The com — which looks Ike a mound of snow from a distance - covers the littie
park area Just north of Ind. 38 on the east edge of town,

Graln. "We looked out and saw duet and com everywhere =

to Caine, the com was 1o ba pickad up by a raliroad car in the next week or 3o,
The 3/8-nch steel bin was full.

irenicafly, the com is much closar io the raliroad now; its just scattered along the fracks.
nh;ﬁmmmwnwﬁ?m:p:wmuu;::mmmbm1msmn
am lwo other at Momistown h ohe others ls curmantly leaking
from @ seam, an empioyee reported. i

Caine and the owners of Morristown Grain are dealing with insurance representstwes now,
m&mlgmmmnumbammnmm.mbwmmu
Some vaie.

Valued a1 $1.88 a bushe! today, there's $130,200 worth of com on the ground m Sulphar.

Xdd 13ry3asyn dH KEBD:0T 4L

) Exhibit K



Yahoo! Mail - lwgrain@yahoo.com Page20f2

SULPHUR SPRINGS — A rumbling was heard in this small, nerthwestern Henry County
town Tussday moming. The noisa was followed by a huge cloud of dust. it wasn'ta
thunder storm or a tormado, though. i was com. About 7:30 a.m. Tuesday, the slda of a
grain bin spitt et Momriatown Graln in Sulphur Springs, apliing more than 70,000 bushels
of corn onto the ground. Fortunately, no one was outside the bin at the time, and no
Injuries were reportad, The knee-high coem — which looks fka a mound of snow from a
distance - coven the llitle park aren just north of ind. 38 on the aast adge of town. "It just
spit open and spiiad com all over Wwn,” sald Jim Caine, manager of Morristown Graln.
"W locked out end saw dust and com everywhers.® According to Caine, the com was fo
be picked up by a ratiroad car in the next week or 30. Tha 38-inch steesl binwas full.
ironicadly, the com s much closef 1o the raliroad now; s just scattered slong the tracks. it
is estimated that tha bin which "spiit from top to bottom™ was bulkt in the 1650’s. There se
two other similar bina et Morristown Grain, and one of the others Is currently lsaking from a
saam, an employes reportad. Caine and the ownars of Morristown Geain are dealing with
insurance representatives now, trying to figure out the best way 1 clean up ail the kemals.
Caine is hopatul thare will ba some salvage value. Valusd at $1.86 a bushel today, there's
$130.200 worth of com on the ground In Suiphur.

[ Oolgth | _ Waply »| forwirs  ~| [Spam] wove..
Prewious | Hiexs | Back to Mesrages Save Meseage Taxs | Ful Heaer

S oy S S—

CheckMall | Compose | I

—

1 ¥ sdnrch Mall | | Search the web |

Copwight © 1084-2007 Yahoo! Inc. Al fights meaved Terms of Service - CopwightiP Polioy - Guidalines - Ad Feadback
NOTICE YW collact parsopa! informahon on s siie.
To s more abotd how we use your informalion, ses our Pryiaay Polcy

http:/fus.f630.mail.yshoo.com/ym/ShowLetter?Msgld=5230_401969_6015_1697_198% 0... 3/26/2007
e-d 8SSSBEGSOL XUd 13rd3sU] dH WUBOD:DT L0002 B2 <4%=NW
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l Mar-27-07 12:20P Willdam B. Keaton (765) 938-2803 P.02
A *

ONWIDE AGRIBUSINESS
' NAT&S'INJRANCE COMPANY
Wy WM , AIC. CPCU, ARM P Box 169

Bus. 17-873-0296
FAX: 317-873-5122

%ql!ox 369 Y DUR TEAM WORKING WITH YOUR TEAM

ZIONSVILLE IN 46077 NOME OFYICE-DES MOINE 5, FOUR

Manbyr Nutptnldd® laovrants

ATTN: BILL S\MITH p
MORRISTOWN GRAIN COMPANY INC.

PO POX 646

MORRISTOWN IN 45161

DEAR MR. SMITH,

1 RECENTLY RECEIVED NOTICE OF YOUR BIN WALL RUPTURE AT YOUR SULPHUR
SPRINGS LOCATION, I1MET WITH JIM CAIN AND EXAMINED THE BIN ON 12/6 AND HAVE
REVIEWED THE PROPERTY COVERAGE FORM WHICH WAS IN FORCE UNTIL 12/199 A NEW
POLICY PERIOD WILL NEED TO BE IN EFFECT AS OF THE DATE OF THE LOSS AND THAT
POLICY HAS NOT YET REEN COMPLETED.

' 1 DID REVIEW THE PREVIOUS YBARS POLICY LANGUAGE, AS WELL AS THE NEWEST
VERSION OF OR PROPERTY POLICY FORM. THE PREVIOUS VERSION HAD AN EDITION
DATEOF DECEMBER OF 1997, WHILE THE NEWEST EDITION HAS A TULY GF 1999 PRINT

l DATE. BOTH VERSIONS INCLUDE LANGUAGE WHICR EXCLUDES COVERAGE POR LOSSES
WHICH INVOLVE THE CRACKING OF WALLS. THIS LO8S INVCALLVES THE CRACKING OF
THE LOWER TWO RING SECTIONS OF THE EFFECTED BIN WHICH HAS ALLOWED CORN TO
SPILL OUT ONTO THE GROUND. GIVEN THAT THERE IS NO COVERAGE POR THIS { AM.

l UNABLE TO MAKE ANY PAYMENT FOR ANY ELEMENT QF THIS LOSS - WHETHER IT
INVOLVES THE BIN OR CORN WHICH WAS INSIDB OF IT. { HAVE FROVIDED A COPY OF A
SBCTION OF YOUR PROPERTY POLICY AND DEFINITIONS SECTION WHICH RELATE TO THIS
AND HAVE HIGHLIQHED THE NECESSARY-RARTS. IF YOU HAVE ANY QUESTIONS

l REGARDING THIS PLEASE FEEL FREE TO CONTACT ME AT YOUR CONVENTENCE.

VERY TRULY
1lch
RICH WHALYY
FIELD ADJUSTER
e,

CC: DASEKE

PARMLAND INBURANCE COMEANIES
FaARpLAND MuTyAL INSURANGE COMPANY » NATIONWIDE ASRISLUIIMEDS INSURANCE COMPANY
1983 BELL AVENVE ¢ DES MawE, iowa FOMNE ¢+ Puoe (H1D) 2345-8800 - Pad (SI8) MP-H000
SRS OF Tl NAMOleunDE Seneniall Eetraraat®
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INDIANA DEPARTMENT OF TRANSPORTATION
100 North Senate Avenue
Room N755
Indianapolis, Indiana 46204-2249
(317) 232-5533 Fax. (317) 232-0238

FRANK Q'BANNON, Governor

CRISTINE M. KLIKA. Commissioner Writer’s Dhrect Line

January 5, 2001

Mr. Wilnam E. Smuith, President
Honey Creek Rairoad

PO Box 464 120 East Broadway
Morr.stown, IN 45161

Dear Mr Smith.

The Indiana Department of Transporiatron (INDOT) has reviewed your application for funding
from the Industnal Rail Service Fund Program We are pleased to announce your application has been
approved in the amount of $197,446.64. These funds are to be used for the rall infrastructure
rehabilitafion projects outiined in your application.

Thank you for assisting the INDOT Railroad Section in its goal of helping to rehabilitate shortiine
railroad trackage in Indiana. Two contracts a2re enclosed. Please have the authorized official execute both
coptes and return to our office for signatures The signatory process at the State takes from six to eight

weeks This is a cost reimbursement program. The Indiana Department of Transportation will not
reimburse costs Incurred befors a purchase order has been issued.

The Rail Sectron reserves the nght to withdraw a grant if this contract is not returned within 60
days of the date of this letter Should you have any questions regaraing your award, please contact me
at (317)232-1474 or Tom Beck at (317)232-1478.

Sincerely,

Acting Raiiroad Section Manager

Enciosures

Pnnted on Recycied Paper « An Equal Opportunily Employer « hip./iwww siate.in us/dot/intermodal/rai/pe Exhibit M



INDIANA DEPARTMENT OF TRANSPORTATION

MultiModal Division
100 North Senate Avenue, Room N90OI
Indianapolis, Indiana 46204-2249
(317) 232-1491 Fax: (317) 232-1499
Joseph E. Kernan, Governor
J Bryan Nicol, Commissioner Writer’s Direct Line

November 14, 2003

Mr. William Smith
Honey Creek Railroad
PO Box 646
Morristown, IN 46161

Mr. Smith:

This letter is in reference to Industrial Rail Service Grant 01-IRSF-21 awarded March, 2001 for
$197,446.64. The grant was for tie/ballast replacement and rail replacement from MP 23 to MP

18.5 in Rush Co‘mti'. i “ﬂ balas—te

The purchase for this grant will close December 2, 2003 and any unspent portion of the
remaining $5 .72 balance will be deobligated on that date as well. Project-related invoices
can be subnfitted for recmbursement until November 24, 2003.

If you bave any questions, please contact me by phone at (317) 232-1474 or by e-mail at
vholifield@indot.state.in us.

Sincerely,

‘ﬂw,é,w

Venetta H. Keefe,
Rail Section Project Manager

#

Pnnted on Recycled Paper ® An Equal Opportunity Empioyer ® http./www stale in us/dot/
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Engineering Department - Norfolk Southern Corporation
Atlarta, Georgia
TRACK RETIREMENT  REQUEST FORM

Date_1L-5-0\ - regem Sa)esdern
ayNew CoMe  sum T comn Heney
Miepost: Prefx CE 10M, ) sufx '

Company Owned Track: YESX NO_.  Complete Track Retirement: YESX NO__

Name of Track/Industry Served_Hunerf Creee Bronc™

-} (f AppBicabl)
Val Section/Map: E\-_ﬁ} RDBR: .
1S Zone Page_
Track Number: Val Map ZTs:
- Length of Track to be Retired/Removed HLO/ _ No. of Ternouts ]

b ———————r————

. Bridge/Scales Worke YES_ NOX.

(DS lipgbenics Y ) Tl

Approval-Superintendeat /579727
h@{ v. Enci neec

Tide N Division
e
Ragtroad:
Headquarters: Mazp Name:
Code:
SO0/ rimra2
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BECK, TOM

From: MARSHALL, LAVON

Sent: Tuesday, February 19, 2002 8:44 AM
To: BECK, TOM

Subject: RE: Honey Creek Railroad

| hate to be a pest. Were you able to look at this last week? Just wondering.

——0nginal Message—

From: BECK, TOM
Sent. Frday, February 08, 2002 14 40
To: MARSHALL, LAVON

Subject: RE Honey Creek Railroad ,
LaVon: Thank you for the information about this line. | want to talk to my boss Mike Scime about this situabion. | have
looked at the loan contract INDOT has with Honey Creek ralroad. We loaned them $200,000 in 1993 to purchase and
rehabilitate the Sulphur Springs line. We took a security interest in the line. The rail and the underlying property serve
as the collateral for the mortgage. In the contract, it clearly states that Honey Creek cannot take any of the track away
without asking INDOT for permission. Unti! their loan is paid off, | beileve we hold title since the rail line is the security
for the mortgage Like | said - | want to 1alk to my boss about this first. | have not talked with Bill Smith. [ think we
might want to go take a look at the situation. We may drive up there early next week. Il let you know as we proceed
with this situation. Thanks again for letting us know about this situation

- Tom Beck

—0riginal Messaga-—-

From: MARSHALL, LAVON

Sent:  Fnday, February 08, 2002 10 49 AM
To: BECK, TOM

Subject: Honey Creek Railroad

A couple weeks ago we inquirad about the Honey Creek raiiroad and r it was abandoned 1 recently talked
to Bill Smith who informed me that he was npping rail from just North of SR 38 whare it hooks mto NS and selling
the rail to make improvements to the line that goes to Rushville | said that made sense but has he filed for
abandonment. He stated that he owned not [eased the rail and did not think he needed permission. | gave him
your number for more particulars Has he contacted you? He has removed the rail already What is your
determination of this matter? Let me know

LaVon

Exhibit O



HOLIFIELD, VENETTA

From: SCIME, MIKE

Sent: Tuesday, February 19, 2002 11:46 AM

To: MARSHALL, LAVON

Ce: POTURALSKI, JIM; DAVIS, BRAD; GOODE, LARRY; HOLIFIELD, VENETTA
Subject: Thank You

Lavon,

A big thank you for your phone calfl this moming notifying us that the Honey Creek Railroad was taking up its track
to Sulfur Springs. The railroad has never applied for nor received federal approval to abandon the Iine. In addition, the
railroad has an outstanding loan for the purchase and rehabilitation of the line. They owe INDOT $124,000. INDOT has
taken a first mortgage In the line as secunty for the loan and removal of the line is a direct viplation of our ioan agreement.

I have aiready contacted the railroad and believe that they did not intentionally try to rip us off. They will stop all
abandonment activity and will seek permission form USDOT fo continue the ebandonment. They have also agreed to
reuse the materials they are taking up from this lne in their other line north of Rushville. We will be amending out loan
agresment to allow this to legally happen.

Without you seeing this in the field and making the connection that it needed to be reported to us, we would still

not know what was happening the INDOT's legal position in recovering its investment would be jeopardized. Thank you
very much for being our eyes and ears in the field.

Mike Scime
Rall Section Manager



INDIANA DEPARTMENT OF TRANSPORTATION
Multimodal Division
100 North Senate Avenue, Room N90!
Indwnapolis, Indiena 46204
Fax: (317) 232-1499

FRANK O'BANNON, Governor
J. Bryan Nicol, Commissioner Writer’s Direct Lime  (317) 232-1491

February 19, 2002

Mr. William Smith ’
Honey Creek Railroad

P.O. Box 646

Morristown, IN 46161

Dear Mr. Smith-

As we discussed earlier this afternoon duning our phone conversation, INDOT’s
Greenfield District reports that the Honey Creek Railroad has severed its Sulfur Springs Line and
begun to salvage the track materials This is of great concern to INDOT for two reasons

1. To the best of our knowledge, HCRR has not requested nor obtained an abandonment
certificate from the Surface Transportation Board allowing for the abandonment of
this hine segment.

2. Taking up the rail and discontinuing service on the lire is a direct violation of
Sections 10 and 14(d) of HCRR’s loan agreement with INDOT dated September 3,
1993 which requires the raiiroad to be maintained and operated for the term of the
loan (through 2013).

I must request that HCRR immediately cease all salvage activities and ensure that none of
the track structure materials are sold to any third party. As you are now aware, prior to removing
rail and discontinuing service, railroads must receive authority to do so from the STB. HCRR
should apply for an ebandonment exemption with the STB as soon as possible and may wish to
contact an attorney familiar with STB procedures to assist with the required filings.

In addifion to obtaining proper abandonment authonty, HCRR will need to address its
outstanding loan with INDOT. Our records indicate HCRR still owes $124,450 in principle on
its loan. HCRR's actions clearly violate the loan agreement with INDOT allowing INDOT, at its
discretion, to call for the immediate payment of all outstanding balances. You have advised that
1t was HCRR’s intent to reuse the matenials salvaged from its inactive Sulfur Springs Line to
unprove conditions on its Rush County Line. Since this activity would be consistent with the
public policy goals of the Industrial Rail Service Fund, I beleve it may be possible to work out
an arrangement to allow this transfer of assets between line segments. For this to happen, the
following must occur

Printed on Recycled Peper # An Eousl Opporiunity Employer ¢ hitp./fwww.state in.us/dot/multi-medal



Mr. William Smith
February 19, 2002
Page 2

1. HCRR must consent to amend its loan agreement with INDOT allowing for materials
purchased with loan funds to be transferred from the inactive HCRR line segment to
the acuve HCRR line segment.

2. Ir exchange for INDOT giving up its security interest in the Sulfur Springs Line,
HCRR must agree to give INDOT an equal and primary security interest in the Rush
County Line.

3. New agreements covering the above points must be signed by both parties and
recorded in the appropnate county offices.

I appreciate your willingness to meet with Venstta Holifield and me on March 7™ to
discuss the details of this issue and tour the Rush County Line. It will kelp us both to see the
property and to get 2 feel of HCRR’s rehabilitation needs. In the meantime, please begin to draw
up a scope of work (including material quantities and dollar values) which shows the materials
you plan to move between line segments and how they will be utilized on the Rush County Line.
I would also appreciate being apprised of any progress you make on the STB filings (please note
that HCRR must serve INDOT with copies of any filings) and again offer any assistance that I
can provide to help resolve the issues raised in this letter.

'

Sincergly, z

Michael Scime
Rail Section Manager

Rnrnted on Recycled Paper ® An Egusl Opoortuniy Employer e http /fwww stele m us/dot/mu.ti-modal



INDIANA DEPARTMENT C~ ™

Multimodal
100 Nortk Senate Ave
Indianapolis, Ina
Fax' (3172 Fo r

FRANK O'BANNON, Governor 1! év.
J Bryan Nicol, Commissioner )
March 11, 2002
Mr. William Smith
Honey Creek Railroad ‘

P O. Box 646
Morristown, IN 46161

Dear Mr. Smuith.

Thank you for meeting with Venetta and me last Thursday and for giving us a tour of
Honey Creek’s Rush County operations. You have obviously worked hard to improve track
conditions on this hne and INDOT is pleased to be cooperating with your efforts through a grant
from the Industrial Raii Service Fund (IRSF). We in tumn appreciate vour willingness to
cooperate with INDOT to resolve the issues raised by the abandonment of the Sulfur Springs
Line and how that abandonment effects Honey Creeks outstanding IRSF Loan.

In this spirit of cooperation, I am pleased to inform you that INDOT’s Chief Legal
Council has agreed to the plan outlined m my February 19" letter. Upon taking a new secunty
mterest in the Rush County Line, INDOT will be able to release its lien on the Sulfur Springs
property. Once the lien is released, Honey Creek Railroad will have clear title to the rail
materials on the Sulfur Springs Line and, according to our council, would then be able to use
those materials as the railroad’s match for the ongoing IRSF Grant project.

In order to make this happen, I ask that you provide me with the following information:

1. A legal description of Honey Creek’s Rush County Line
2. A certified appraisal of the value of the rail materials on the Rush County Line.
3. Proof of clear title to the rail matenials on the Rusk County Line.

As part of the resolution to this issue, INDOT proposes to take a prnimary lien in the
personal property (rail, ties, spikes, plates, etc.) on the Rush County Line. Prior to releasing our
existing lien on the Sulfur Springs Line, we need to ensure that there 1s encugh value in the Rush
County Line to secure Honey Creek’s outstanding loan balance of approximately $125,000.

Once we receive the above mformation from you, our legal section wall prepare an

amendment to the existing loan agreement (Number IRSF — 13). Once fully executed, INDOT
will file the new lien with the Secretary of State’s office and release the old lien a1 the Henry

Prinied on Recycled Paper ® An Eaual Coportunity Employer € htip //www state i us/dct/multi-moas!



Mr. Wiliam Smith
March 11, 2002
Page 2

County Courthouse Council has advised us that once this lien is released, INDOT will be able
to accept the value of the materials from the Sulfur Springs Line as the raiiroad's match for the
Rush County Line grant project.

Until this issue 1s resolved, INDOT must continue to require that Honey Creek not
remove any more track materials from the Sulfur Springs Line. In addition, we will continue to
hold payment on Honey Creex’s most recent request for rexmbursement under Grant Number 01-
IRSG-21. Finally, as stated i my previous letter, Honey Creek must file the required paperwork
to comply with the abandonment regulations of the United States Surface Transportation Board.

In order to ensure a quick resolution to this issue and in an effort to protect the state’s
financial interest in this matter, ] must request that Honey Creek supply the above information by
May 11%. Any mability to reasonably comply with tus request could result in INDOT
mmediately calling the balance of the outstanding IRSF Loan. If you anticipate problems
meeting this deadline, please contact me immediately.

Sincerely, Z

Michael Scime
Rail Section Manager



SCIMEI MIKE

From: WHITEMAN, KELLY

Sent: Wednesday, March 27, 2002 11:09 AM
To: SCIME, MIKE

Subject: RE: Momstown Grant Indusirial Rail Loan

A sworn affidavit 1s fine

Kelly Whiteman

Deputy Commissioner

Chief Legal Counsel

Indiana Department of Transportation .
100 N. Senate, Room N755

indianapolis, IN 46204

(317) 232-5012

(317) 232-0238 fax

e-mail: KWhiteman@indot.state.in.us

-——0riginal Message—-

From: SCIME, MIKE

Sent: Tuesday, March 26, 2002 2:44 PM

To: WHITEMAN, KELLY

Subject: Morristown Grant Industrial Ral Loan

You may recall our recent discussion about the railroad with the outstanding Industrial Rail Service Fund Loan
which was in the process of taking up its track (in viclation of the loan agreement} As a solution, you suggested
our taking a new collateral interest in that railroad other operating rail line. In addition to a property description and
an appraisal, you said we would need some documentation that there ware no other liens or mortgages on the
property and that ours would be a pnmary interest.

The rairoad called to ask if a swom affidavit would satisfy the need for "some documentation™. Wil it? If not, what
do we need?

AL
C"k
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EXECUTIVE DOCUMENT SUMMARY AGENTY INFORMATION
State Form 41221 (R5/ 8-01) 14. Name of 8 : 15, Requisibon Nu -

1. Piease read the guideines on the back of this form ittt Avenue, R NSO1
2. Please type all mformation. Indmpolis IN 46204

3. Check 21 bcmsﬂ}at apply. r

4, For amendments / renewals, attach onginal contract.
5. Check EDS against mmé" data for‘:;.gmq AGEMCY CONTACTT INFORMATION
€. Axtach additional pages ff necessary.

17. Name: 18. Telephone #:
2. Date " %\\U Venetta Holifield Keefe 2-1474

May 31, 2002

19, E-mall address' vholifield@mndotstata.in us
COURIER INFORMATION
20. Name*

_ Grant Maintenance
- Loase — License Agreement B Venetta Holifleld Keefe 2-1474

—MOu —Reneval ®# 22 E-mail address: vhollfield@indot.state in.us

23. Taxpayer Idenbfication Number: 35-1888473

F15CAL TRECRMATION

24. Name: 25. Telephone #:
Honey Creek Rallroad 765-763-1215

26, Address' ﬁ_ECEIVED

6 Total amount this action: 7. New contract total: PC Box 646
2002

6000-13500 Industrial Rail Service Fund

120 £, Broa
¥6.00 $200,000.00 Moristonn, TN 6161 JUL 0 2

8. Revenue generated thes action: 9, Revenue generated total contrace. 27. E-mail address:

" 0AG cop

. 10. New total amaunt for each fiscal year: 28. Is the vendor registered with the Secretary of State? (Out of State

Corporations, must be registered) _XXYes __ No

Year $ Year $

29, Mmu-;li}y parbaipation”? 30. If yes, kst peroentage:
= Yes v No

Year $ Yoar $ 1 to, and ntract > §25,000.50, you

71 PERIOD COVERED 34 THIS EDS fmust include justification 1 box 34

%

31 Will the 2ttached docusment involve data progessing or telecommunicabons
;;Q;M (month, day, year): glgotmhﬂv-ﬁﬂ' systems(s)? ___ Yes: ITOC or Delegam has sgned off on contract

— Possibly: This ssue has been discussed with ITOC or Delegate

13, Method of source selechon: 32. Sanstory Anthority (Cte apphcable Indiane or Federal Codes)
X_ Negotated — BAA —RPPE®

— Bid/Quotaton  __ Emergency — Spacial Procurement LC 8-3-1.7-2

— Qthe- (spacify)

3. Descripbon of work and justfication for spending money. (Pleasa gwve a brief desenption: of the scope of work included i this agreement. )
The ima serves as a grain elevator, which is important to the agriculaural communty in ts area.

34. Justfication of vendor seiection and deterrrunation of price reasonableness
This s a supplemental agreement for a loan disbursed in 1993 It changes the coliaterai from the Sulfur Spnngs Line to the Rusn County Line.

35. If this contract s submitted late, plaase explam why: (Required if more than 30 days Iste.) qS"é < 5

JUN21 2p

SIGHATURES

36. Agency fiscal officer or represetative approval 37. Date Approved

40. Attomney General's Office approval 41. Date Approved

JrS |87 &




SUPPLEMENTAL LOAN AGREEMENT NO. 1
This is an Amendment to the loan entered into by and between the Indiana Department of
Transportation (hereinafter referred to as “INDOT"”) and Honey Creek Railroad
(hereinafter referred to as “RAILROAD" ) dated September 7, 1993.

In consideration of the mutual undertakings and covenants hereinafter set forth, the

parties agree as follows:
Revisions to terms of the existing Agreement

Attachment A and Attachment B are deleted and replaced in their entirety by the
attached Attachment A, and Attachment B

Non-Collusion and Acceptance

The undersigned attests, subject to the penalties for perjury, that he/she is the contracting
party, or that he/she is the representative, agent, member or officer of the contracting party,
that he/she has not, nor has any other member, employee, representative, agent or officer of
the firm, company, corporation or partnership represented by him/her, directly or indirectly,
to the best of his’her knowledge, entered into or offered to enter into any combination,
collusion or agreement to receive or pay, and that he/she has not received or paid any sum
of money or other consideration for the execution of this agreement other than that which
appears upon the face of the agreement.

All other matters previously agreed to and set forth in the original agreement and not
affected by this Amendment shall remain in full force and effect.

[Remainder of Page Intentionally Left Blank]



In Witness Whereof, the parties, through duly authorized representatives, entered
into this agreement. The parties having read and understand the foregoing terms of the
contract do by their respective signatures dated below hereby agree to the terms thereof.

Honey Creek Railroad STATE OF INDIANA
Department of Transportation

By, L lanm f:M Recommended for approval by:

Printed Name: Williem £ Spiifh '
%A&—%’ -

Thtle: P&S . o Deputy Commissioner

Ams%a&_% Executed by:

Prmted Name: Lynde €. Stecrett 7. B r o P
Title: Pocckkee pe 7 Bryan Nicol

Commussioner

Attest:




Attachment A

Honey Creek Railroad, Inc.
Property Description of Collateral

Property purchased and originally 1nstailed on the Sulfur Springs Line with the proceeds
of Loan No. IRSL-12 but now moved and re-nstalled to the Rush County Line
(described 1 Attached B):

1,880 6"x8"x8°6’, cross ties

Four raiiroad rails (relay rail — 100# PS rail)

16 pairs of bars (relay bars — 100% PS bars)

300 net tons of railroad ballast

All other rail materials and equipment to be used for rail rehabilitation for the
Honey Creek line in Rushville

All of the above is to be removed form the Sulfur Springs Line and installed as track and
rail bed improvements on the real estate described in Attachment B.

Property already owned with will also secure Loan No. IRSL-12:

All cross ties, relay or otherwise

All railroad rails, relay or otherwise

All railroad bars, relay or otherwise

All railroad ballast

All other rail materials and equipment making up the track structure and rail bed
of the real estate described in Attachment B



Attachment B:

The Rail Line beginning at the connection with CSX Transportation and MP 23.8
in Rushville and continuing northward to end of track at MP 18.0 including the real
property, railroad right-of-way, road bed, main track, sidings, industrial tracks, depots,
yards, storage and parking areas, culverts, bridges, buildings, structures, communication
and signal facilities, fixtures, and all other appurtenances located between said mileposts
all in “AS IS, WHERE IS” CONDITION AND WITHOUT ANY EXPRESS OR
IMPLIED WARRANTIES, INCLUDING BUT NOT LIMITED TO ANY

WARRANTIES OF MERCHANTARBILITY, HABITABILITY, OR FITNESS FOR A
PARTICULAR PURPOSE.



INDIANA DEPARTMENT OF TRANSPORTATION

ORIGINATING AGENCY:

ROUTING SLIP

Indiana Department of Transportation
Division of MultiModal Transportation

=There are two agreements attached. Each requires an original signature. Please sign both copies.

y L
€130 o Division of Mut oda Transportation

9"3“ 6/!7/4'2..
.

c;& @!J?l)ab

B te)1afox>

L A-///F’

ATTIN Mike Scime
ACTION REVIEW CONTRACY

INDOT-Dzvision of Muli-modal Transporation
ATIN: Larry Goode
ACTION: REVIEW CONTRACT

INDOT- Office of Intenmodal Transportation and Planning

ATTN: Vaneeta M. Kumar

ACTION: SIGN SIGNATURE PAGES
FORWARD TO COMMISSIONER

INDOT-Office of the Conmrmssioner

ATTN: J. Bryan Nicol

ACTION: SIGN SIGNATURE PAGES
FORWARD TO CHIEF FINANCIAL OFFICIER

INDOT-Office of Chuef Fmancial Officer
ATTIN: Richard Whitney
ACTION:  SIGN SIGNATURE PAGES
FORWARD TO DEPARTMENT OF ADMINISTRATION

DEPARTMENT OF ADMINISTRATION
ATTN: Glenn R. Lawrence
ACTION: SIGN SIGNATURE PAGES
FORWARD TO STATE BUDGET AGENCY

STATE BUDGET AGENCY
ATIN: Betty Cockrum
ACTION: SIGN SIGNATURE PAGES
FORWARD TO OFFICE OF ATTORNEY GENERAL

OFFICE OF ATTORNEY GENERAL
ATTN: Stephen Carter
ACTION:  SIGN SIGNATURE PAGES
FORWARD TO INDOT - MULTI-MODAL DIVISION

D T G G AGEN
Venetta Keefe AT 232-147. TION



INDIANA DEPARTMENT OF TRANSPORTATION

Multimodal Division
100 North Senate Avenue
Room N9OI
Indianapolis, Indiana 46204
{317) 232-1495 Fax: (317) 232-1499

FRANK OQ'BANNON, Governor
J. Bryan Nicol, Commissioner Writer’s Direct Line
NOTE TO FILE:

LOAN COLLATERAL CHANGED FROM SULPHER SPRINGS TO THE RUSHVILLE LINE

RUSH COUNTY

% LIEN FILED WITH RUSH COUNTY RECORDER 8/12/02
& LIEN FILED WITH SECRETARY OF STATE ON 8/22/02

HENRY COUNTY

& CONFIRMED WITH HENRY COUNTY RECORDER LIEN PURGED 8/98
& LIEN TERMINATED WITH SECRETARY OF STATE 9/5/02

Printed on Recycied Paper # An Equai Opportumily Employer e hitp/fwww.indol.state in.us/dotintermodal
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ALL THAZ CERSAIN petpexty of the Gren being a
af =he line of zpllroad known &s t::?;’m Centxel
Richaond Bzamch (a.k.a. che Eoney Creek Sacomdasy 2zack), and
identified as Line Code 8222 in the Recorde=’s 0f<fica of

Hercy Connty, Indisna in Recozd 251 at page 27; furcher
dese=ibed as follows:

SITUATE in Pxaixie, Jelfexson and Sulphur Springs {n
Benxy County, Indiana and

SEGINNING at Rellroad Station 7674420, at app=oximatsly
Railzoac Mile Fost 104.1, also beiag Goancar’s seushezly
p=tpexty line in the Township ef Pzzizie w3 indicated en
shees 1 of 7 in Ixhibic "B"; thence exvending {a a geneszl
noxshwesterly di-ection pushg::aqh she Township of
veZfe=son and the Town 02 Sulp Springz to appraximptely
Acilcoed Hile Post 110.05, being the neztherly =igh: of way
%J.a’oflnu §00 Xozsh, 25 iadicazed on shee: 7 02 7 i{a

xhiaiz =3-.

BIZING a paxz: & paztion of the sizme premises which John
L. Eohl, as TSuastee of the Pouperty of The Phil
Seliimare and Reshingzon Rallroad Company, Dehuos, -
Coaveyance Document No. PRER-CRC-B7-18, daced Keseh 29, 1576
and secsrded on October 19, 1978, in cthe Recorder‘s Of2fice of
Henzy County, Indiana, ia Recazd Book 252 2% page 22ic.,
gesnsed 2nd conveysd unto Consolidaved Rail Corpers .

w
% »
t
L
e e — .y

Attachmentr B



INDIANA DEPARTMENT OF TRANSPORTATION
Multimodal Division
100 North Senute Avonee, Room N9
Indivenapulis. Indiana 46204
Fax (317)232-1499

FRANK O BANNON. Gavernoi
J Brvan Nieol. Commussioner Wrter's Duwrect Line  (317) 232-1491

March 25, 2002

Mr. William Smuth
Honey Creek Railroad
P.O. Box 646
Morristown, IN 46161

Dear Mr. Smith:

INDOT recerved the copy of the Honey Creek Railroad’s (HCRR) quit-claim deed and
purchase agreement. Thank you for providing these documents. They fulfill the requirements of
itern 1 in my March 11* letter. INDOT also acknowledges HCRR has begun discussions with
Railworks, Inc in an effort to provide an appraisal of the rail materials as requested in item 2 of
my letter.

Your letter of March 20™ makes no mention of item 3 in my original request. That item
requested HCRR provide “proof of clear title to the rail materials on the Rush County Line™. As
explained, INDOT intends to take a primary lien on the personal property (rail, ties, spikes,
plates, etc.) making up this lire. Prior to executing this lien, HCRR needs to provide assurance
through a title company, that no other liens or mortgages exist using this property as collateral.

Once INDOT receives the information requested in items 2 and 3 of my March 11" letter,
we will prepare the documents to legally amend our existing loan agreement with HCRR. We
continue to anticipate receiving the required information by May 11%. As previously stated, any
inability to reasonably comply with this reguest could result in INDOT immediately calling the
balance of the outstanding Industrial Rail Service Fund Loan (IRSF-13).

Michzel Scime
Railroad Sectior Manager

Printed on Recycled Pager o An Equel Opportuniily Employer ¢ htip.//www state in us/do¥/multi-madal



INDIANA DEPARTMENT OF TRANSPORTATION

MultiMadal Division
100 North Senaze Avenue, Room N9(]
Indienapolss, Indiana 46204
(317} 232-149; Fax: (317) 232-1499
FRANK O’BANNON, Governor
J. Bryan Nicol, Commissioner Writer's Direct Line
May Z4, 2002

Mr. William Smith
Honey Creek Railroad
PO Box 646
Momstown, IN 46161

Dear Mr. Smith:

Thank you for providing the materials requested by the May 11" deadline. Enclosed are two
stpplemental loan agreements that wansfer the collateral from the Sulfur Springs Line to the
Rush Counry Line for Industrial Rail Service Loan Number 12.

Please execute both copies and return to Mr. Michael Scime at the following address:
Indiana Department of Transportation
MultiModal Division
100 N. Senate Avenue - Room N901
Indianapolis, N 46204

Once returned, the contracts will be sent through the State signatory process, which may take up

to six weeks. If you have any questions, kindly call me at (317) 232-1474 or Michael Scime at
(317) 232-1491.

% .

'&Lﬁ
Veaetta Holifield Keefe

Project Manager

Enc.

Printed on Recycled Paper ® An Eoval Oppcrtumty Empicyer e hito /iwww gtate in



SCIME, MIKE

R ——— __ s ]
From: SCIME, MIKE -

Sent! Thursday, August 22, 2002 9:00 AM

To: LOVEALL, LARRY

Cc: ‘mgran@lightbound.com’

Subject: RE. Honey Creek Rairoad

LaWI

| spoke with Bill Smith, President of the Honey Creek Railroad this meming in resoonse to your e-mail. | acvised
Bill that it was in his best interest to get his abanaonment application filed with the STB as scon as possible. He

expressed some hesttation to do this as he doesn™ want the ngrt-cf-way to revert (as it would orce the STB approves ar
abandonment)

As an aiternative, Honey Creesk nians o mstruct iis M-of-W contractor to remove the crossbucks and any crassing
sign&ls and to conspicucusly remove a section of rail on both sides of each crossing Once this Is gone, hazardous
miatenals frucks and school buses are no longer required to stop at the "crossings™.

Bilt - Please let Larry Loveal at our Greenfield Dismict ‘now when you plan to have tins work stared 2nc
completea His phone numbe- s 317-452-7751

Thanks.
-—Onginal Message—
From* LOVEALL, LARRY
Sent: Wednescay, August 21, 2002 8:23 AM
To: SCIME, MIKE
Subject: Heney Creek Railroad

r

Interested on where the abandonment status of ths rairoad
Recently a new comoany has relocated here and transports hazargous waste, we have received several inquiries

of the safety issue surrounding the fact that the general public knows there are no trains possible on this track
and do not slow down will not expect these haz mat frucks to be siopped at these crossings. Let me know
LaVon



Before the
SURFACE TRANSPORTATION BOARD

DOCKET NO. AB-865-X

HONEY CREEK RAILROAD, INC. - ABANDONMENT
IN HENRY COUNTY, INDIANA

and
DOCKET NO. FD-34869

HONEY CREEK RAILROAD, INC. PETITION FOR DECLARATORY ORDER

REBUTTAL STATEMENT OF FACTS AND ARGUMENT OF HONEY CREEK
RAILROAD AND REPLY TO MOTION TO REOPEN AB-865-X AND
RECONSIDER DECISIONS THEREIN AND TO CONSOLIDATE
AB-865-X AND FD 34869

RICHARD R. WILSON, ESQ.
Counsel for Honey Creek Railroad, Inc.
127 Lexington Avenue

Suite 100

Altoona, PA 16601

(814) 944-5302

(814) 944-6978 FAX

William Keaton, Esq.

Of Counsel

KEATON AND KEATON, P.C.
126 West Second Street
Rushville, IN 46173-1874

July 11, 2007



Before the
SURFACE TRANSPORTATION BOARD

DOCKET NO. AB-865-X

HONEY CREEK RAILROAD, INC. - ABANDONMENT
IN HENRY COUNTY, INDIANA

and
DOCKET NO. FD-34869

HONEY CREEK RAILROAD, INC. PETITION FOR DECLARATORY ORDER

REBUTTAL STATEMENT OF FACTS AND ARGUMENT OF HONEY CREEK
RAILROAD AND REPLY TO MOTION TO REOPEN AB-865-X AND
RECONSIDER DECISIONS THEREIN AND TO CONSOLIDATE
AB-865-X AND FD 34869

LEGAL ARGUMENT
L INTRODUCTION
Even those not versed in the law recognize the centuries-old maxim that “ignorance
of the law is no excuse™ This maxim, deeply embedded tn the American legal tradition,
reflects a presumption that citizens know the requirements of the law. The benefits of suicha
presumption are mamfest. To allow an ignorance of law excuse would encourage and

reward indifference to the law. Martin v. UU.S,, 2007 W.L. 1722399 (S.D. Ohio, June 11,

2007)

In this proceeding, it is admitted that Respondent Gary Roberts removed, cut up and
converted raitroad tracks and ties located within the right of way of the Honey Creek
Railroad Company (“HCR™) without notice to or consent of HCR. Mr. Roberts asserted in

state court that the HCR line was abandoned prior to his removal of the tracks citing the fact



that HCR had filed an abandonment exemption notice with the Board. (Petition of Honey
Creck Railroad, Inc. for Declaratory Order, Exhibit C.) What Mr. Roberts apparently did
not know and failed to ascertain was whether HCR had fully complied with the STB’s
abandonment conditions including the abandonment consummation notice filing
requirements m 49 C.F.R. §1152.29(e)2). This was information which Mr. Roberts could
have easily obtained from HCR or from the STB but he failed to do so.

Upon referral to the Board of the narrow and limited question of the application of
the Board’s abandonment consummation regulations under Section 32-23-11-6{a)(2) of the
Indiana Statute, Roberts now mounts a desperate collateral attack on the merits of HCR’s
abandonment authorization and the Board’s jurisdiction over the HCR line by filing a
Motion to Consolidate, Reopen and Reconsider the HCR abandonment proceeding in STB
Docket No. AB-865-X. In addition, Mr. Roberts has requested an opportunity to present oral
argument to the Board.

The relief sought by Mr Roberts is not supported by the facts of this case or
applicable law. The evidence of record conclusively establishes that the STB has
jurisdiction over the HCR rail hine and that there 1s no basis under the Board’s regulations to
consohidate, reopen and reconsider the AB-865-X proceeding. Moreover, there has been no
de facto abandonment of the Sulphur Springs line by HCR prior to HCR’s filing of 1ts
exempt abandonment notice with the Board in 2004 nor could HCR consummate the
Board’s abandonment authorization without complying with the Board’s consummation
notice filing requirements.

Mr. Roberts’ pleadings before the Board seek relief for a problem of his own

making. He has removed and destroyed personal property belonging to HCR (i.e. valuable



railroad tracks and switches) without confirming the ownership of those materials. Thus, he
stands before the Board with unclean hands asking the Board to aid in his defense of HCR’s
state law claims. For reasons of justice, fairess and the proper administration of the
Board’s rail abandonment policies, the Board should reject Mr. Roberts challenge to its
jurisdiction and his attempts to reopen the AB-865-X proceeding. Rather, the Board should
confirm the Board’s continuing jurisdiction over the HCR line and render an advisory ruling
as requested by the Henry County Circuit Court.

II. FACTUAL EVIDENCE AND ISSUES

In the section of his Reply captioned “Statement of Facts”, Respondent presents a
number of factual allegations which are refuted m Mr. Smith’s Verified Rebuttal Statement.
In addition, Respondent makes a number of critical admissions which establish that HCR
operated as a common carrier railroad and retained its status as a regulated common carrier
railroad not withstanding the collapse of the Momstown Grain Company storage bins and
HCR’s interim removal of 2.2 miles of track from the Sulphur Springs line after that
collapse.

First, Mr. Roberts admits that grain shipments originated at Sulphur Spring were
handled on an FOB origin basis (Respondent’s 6/26/07 Memorandum in Reply, p. 1).
Freight charges for movements from Sulphur Springs were billed on a collect basis to
consignees or third parties located at numerous out of state locations, mostly in the South.
These facts are confirmed by the shipping documents appended to Mr. Smith’s Verified
Statement. (Smith VRS Exhibit J-1). Freight charges were published by Conrail and more
recently Norfolk Southern in grain tariffs using the rate basis applicable to Muncie, Indiana.

Sulphur Springs, IN was held out by both Honey Creek Railroad and Norfolk Southern as an



active common carrier station in the Open and Prepay Station Tariff OPSL 6000. (Smith
VRS Exhibit J). In fact, Sulphur Springs was still listed in that tariff as an active common
carrier station in 2005 because HCR has not yet consummated its abandonment authority
and has yet to cancel 1ts participation in that publication. (Smith VRS Exhibit J).

Mr. Roberts also attempts to argue by analogy that because the physical
characteristics of the HCR Rushville line are similar of those of the Sulphur Springs line and
both were operated by HCR unlizing similar equipment and operating procedures, that both
lines should be characterized as “spur lines”. However, the salient and critical fact which
Mr. Roberts ignores is that the Rushville line was abandoned by Norfolk Southern in 1982
and was there after sold to Honey Creck Railroad by Indiana Hi-Rail Corp. (“IHRC") in
1993 as a private, noncommon carrier rail lime to serve Morristown Grain’s Rushwville plant.!
The Board’s orders appended to Mr. Smith’s statement and the sale documents between
HCR and THRC confirm the sale of this line as a private line without the common carrier
rate and operating obligations imposed in the Conrail transaction. (Smith VRS Exhibits A,
C,D and E) In contrast, the Sulphur Spnngs line was not abandoned by Consohdated Rail
Corporation but was sold as a common carrier branch line to HCR and HCR obtained ICC
acquisition authority to acquire and operate that rail line as a common carrier railroad.
(Smith VRS Exhibit F). Throughout its operation of that line, HCR and 1its connecting
carrier, Conrail, and subsequently Norfolk Southern held themselves out to the public

through published tariffs’ and the Open and Prepay Station List to provide interstate

' HCR has been requested to provide common carreer rail service on the Rushwville hine by another potential
new shipper and will likely file an exemption notice for that Ime with the Board 1n the near future

? Conrail and Norfolk Southern published tanff rates for corn and other grains using a based mleage scale
applicable to all parties 1n Indiana and other states. See Venfied Rebuttal Statement of Ken Pritchard,

5



common carrier rail service for traffic which originated at Sulphur Springs and was shipped
in imterline service to out of state destinations on a joint line move with Norfolk Southern.

The factual arguments and assertions presented by Mr. Roberts’ concerning the
alleged non-compliance with Indiana DOT filing of train schedules and tariffs are simply
irrelevant. Obviously, HCR did not operate schedul'ed railroad service and as a common
carrier it was not required to do so by the STB or by the FRA. Thus there was no schedule
to file with INDOT. Moreover, as an origin switching carrier which received 1ts revenues
through absorbed switching payments from Norfolk Southern, HCR published no tariffs but
received its payment from NS under the terms of Appendix J to the Conrail Purchase and
Sale Agreement. As a switching agent for Norfolk Southern, HCR’s requisite holding out of
common carrier service was achieved through the listing of Sulphur Springs as a joint
HCR/NS station and the publication of common carrier tariff rates by NS which were made
applicable to shipments originating from the Sulphur Springs station under the Conrail sale
agreements.

Moreover, the contention that HCR abandoned all use of the Henry County “spur” in
the 1990s is simply not factually accurate HCR did not abandon its rail line; Morristown
Gran Co. closed its Sulphur Springs plant after its gramn bins collapsed and rail shipments
from Sulphur Springs ceased. (Smith VRS Exhibit K). Mr. Smith’s Verified Statement
indicates that HCR continued to maintain ownership of the Sulphur Springs rail line and
tracks and retained the capability to reinstitute rail service in the event that the Morristown
Grain Sulphur Springs plant was reopened. The fact that the closing of the Morristown
Grain Sulphur Springs plant was not conclusively determined until 2004 is not attributable

to any act or omission of HCR or on HCR’s unwillingness or inabulity to provide common



carrier rail service upon reasonable request. Nor did HCR take any steps between the
collapse of the Morristown Grain Sulphur Springs grain bins and its application for STB
abandonment exemption nofice to permanently sever its rail line from the national interstate
rail system or preclude 1its reinstitution of rail service upon the reasonable request of any
other ra1l shipper. The question of whether a rail carrier has abandoned service on a rail line
is a question of intent to be determined from all the facts and circumstances. In this case, the
unequivocal and unrefuted testimony of Mr. Smith is that HCR did not intend to abandon
rail service on the Sulphur Springs line until Morristown Grain determined that its Sulphur
Springs plant would not reopen, and then HCR filed its exemption notice with the STB in
2004.

Not withstanding the concerns raised by Indiana DOT with respect to its security
interest in the Sulphur Springs line, those facts have no bearing on the common carrier status
of HCR. Furthermore, these concerns on the part of Indiana DOT were resolved to the
satisfaction of that agency. Mr. Smith provided Indiana DOT with valid and legitimate
justifications for deferring the HCR abandonment decision in light of potential adjacent
landowner claims against the railroad nght of way and the possible reopening of the
Morristown Gram/Sulphur Springs plant. Indeed, those issues are still under active
consideration by Mr. Smuth today given recent inquines conceming the possible sale of the
Sulphur Springs plant and the HCR/Sulphur Springs line for reinstitution of rail service by
other firms. The generic references in the INDOT correspondence to “abandonment” only
confirms the misunderstanding by the INDOT staff of what a railroad can do with its track.

or an inactive rail line.



Finally, Mr. Roberts makes much ado about the paving over of several crossings on
the Sulphur Springs line but fails to pont out to the Board that the testimony presented by
the Henry County roadway crew is inconclusive and is directly contradicted by the fact that
the HCR rail line continued 1n operation and handled multiple interstate rail shipments long
after the time which the Henry County crew claimed to have paved over the Honey Creek
crossings. (Smith VRS Exhibit J). Mr. Roberts tries to use this mconclusive deposition
testimony to aid his contentions of de facto abandonment. However, it is clear that the
paving over of certain HCR at grade crossings on the Sulphur Springs line occurred after the
Morristown Grain plant closed down. Moreover, with the exception of the State Route 36
crossing at Sulphur Springs, crossing photos presented by Mr. Roberts do not clearly depict
that the paveover involved removal of the rails, they simply show the placement of asphalt
over the rails n the roadway. But even if rails were removed at the crossings, those rails can
be reinstalled in order to resume rail service. Mr. Smith testified that this paving over was
not an impedmment to reinstituting rail service on the line in the event that Morristown Grain
Sulphur Springs plant were reopened. (Smith Deposition p. 94). Moreover, this is not a case
where HCR encouraged the paveover of the rail lines m order to frustrate the provision of
common carrier rail service. In this case, the facts establish that with the closure of the
Momstown Grain plant, there were no other active shippers on the Sulphur Springs line and
there was no immediate prospect that HCR would be asked to provide common carrier rail
service, absent reopening of the Morristown Grain/Sulphur Springs plant.

In summary, despite efforts on the part of Mr. Roberts to utilize the information he



obtained through discovery and depositions’, none of that information and testimony 1s
relevant to the issues before the Board in this proceeding. HCR did not refuse to provide
rail service, it ceased rail operations only because Mormstown Grain Company’s grain bins
collapsed and the plant closed. Litigation between Mornstown Grain Company and its
insurance carrier extended over several years and, as a consequence, it was not possible to
determine unti] 2004 that the plant would not be reopened. In the meantime, HCR removed
and utilized the 132 pound rail from the mactive Sulphur Springs line on its private line in
Rushville and Henry County highway crews sometime after 2000 paved over certain
crossings. However, Mr. Smith stated that HCR was fully prepared to reinstall the track and
clear the paved over crossings 1f the Morristown Grain plant at Sulphur Springs reopened.
(Smith VRS p. 9) Fmally as the Board is well aware, if the plant had reopened, Norfolk
Southern had a statutory obligation to reinstall its switch connection with HCR at New
Castle, Indiana and to resume offening common carner rail service consistent with the tariff
rates published for application to the Sulphur Springs station. These facts do not establish a

de facto abandonment prior to HCR filing its abandonment exemption notice with the STB.

The facts presented by Mr. Roberts also confirm the testimony of Mr. Smith that the

? At vanous pomts i 1its pleading, Respondent complains that HCR has not provided complete discovery.
These claums are disingenuous for several reasons. First. Respondent sought discovery of documents and
transactions going back to 1993 from HCR, three years after HCR obtamned abandonment authonzation from
the Board Given this tme lapse, 1t 15 not unusual that HCR’s files on 1ts Sulphur Springs operations were
fragmentary or mcomplete Respondent was also accorded extensive depositions, and HCR. attempted to
cooperate to the fullest extent possible 1n Respondent’s document production At no time did Respondent seck
a Motion to Compel further document production Respondent also complains that HCR was able to obtamn
and produce documents regarding 1ts commercial and operating relationships with Norfolk Southern when NS
dechined to provide that mformation to Respondent. However, Respondent agamn failed to pursue discovery
enforcement procedures agamst NS available to 1t under the Board's rules and now objects to the very
informaton wiuch 1t sought from NS after HCR made those documents available to Respondent upon their
recept from NS Moreover, 1t 1s well established that hearsay evidence such as the documents provided by NS
to HCR are admissible in admmistrative hearings particularly where, as here, they clearly constitute routingly
mamntained business records bearmg on the 1ssue 1n dispute  Thus, 1t 1s evident that what Respondent really
objects to 1s the production of evidence that under cut hus factual assertions

9



Sulphur Springs line was not a spur track used solely for switching purposes but was a
branch line used to originate interstate rail shipments through interchange with Norfolk
Southern at New Castle, Indiana. Mr. Smith testified that unit trains were switched to and
loaded on the rail siding adjacent to the Sulphur Springs line at the Morristown Gram plant
(Smith Depo. p. 88-91; Smith VRS Exhibit H), but the line between Sulphur Springs and
New Castle, IN was used exclusively in interstate line haul transportation.

Finally, given the absence of rail traffic on the Sulphur Springs line after the grain
bin collapse, HCR did not continue expenditures for track maintenance and weed control.
However, the physical appearance of a railroad right of way and the absence of rail
operations has never been the test for determining whether or not a line is abandoned. Mr.
Roberts owned property in the immediate vicinity of the Morristown Grain/Sulphur Springs
plant. He clearly knew that the plant had closed and that HCR had ceased rail operations.
He had the means and the ability to inquire and determine for himself the exact status of the
HCR rail line and the personal property situate thereon. Moreover, as a prudent
businessman, Mr. Roberts could and should have sought the advice of knowledgeable
counsel before taking it upon himself to remove rail from the HCR right of way. If Mr.
Roberts sought advice of counsel and was incorrectly advised as to his rights and legal
obligations, then Mr. Roberts has adequate redress for incorrect legal advice in state court.

In conclusion, the factual evidence and arguments presented by Mr. Roberts in this
proceeding are nddled with inaccuracies, critical omissions, and have been coopered
together in order to bolster legal arguments which are inapphicable to the facts of this case

and have no merit.
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. LEGAL ARGUMENTS

1. The facts of record establish that HCR has always been a common carrier
railroad subject to the STB’s jurisdiction.

In his reply statement, Respondent presents a succinct summary of the law regarding
what constitutes a “rail carrier” for purposes of STB jurisdiction. However, proper
application of that law to the facts of record in this proceeding establishes conclusively that
HCR 15 a2 common carrier railroad over which the Board has jurisdiction.

Under the Conrail purchase and sale agreement (Smith VRS, Exhibit E), HCR
agreed to acquire and operate the Sulphur Springs line as a common carrier railroad and to
obtain ICC authority to do so. In conjunction with this transaction, HCR filed a §10901
apphcation to obtain ICC exempt acquisition and operating authority and that notice was
1ssued by the ICC in 1993 in Docket No. 32332, (Smith VRS, Exhibit F) HCR also agreed
to be compensated for its rail services by Conrail through an absorbed allowance paid by
Conrail from the line haul revenues generated by rail shipments originated at Sulphur
Springs by HCR. HCR’s operating and rate relationships with Conrail are set forth in
Appendices H and J of the Conrail Purchase and Sale Agreement. The Board has long
recognized that it is common practice for short line carriers to act as agents for line haul
carriers. A.S. Pringle and Co., Inc. v_Atlantic Coastline R. Co., 278 ICC 655, 657 (1950).
An agency relationship exists in part because the line haul carrier absorbs the short line
carrier’s charges. Also the fact that bills of lading are issued in the name of line haul carrier
only and not the short line carrier and that the line haul carrier and short line carrier do not

publish a joint rate or share the division of that rate are indicia of an agency relationship.

South Carolina Railways Commission v. Seaboard Coastline Raroad, 365 ICC 274 (1981).
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When Norfolk Southern Corporation acquired its share of Consolidated Rail
Corporation, 1t succeeded to Conrail’s obligations under the purchase and sale agreement
with HCR. HCR’s relationship with Norfolk Southern is confirmed by the Norfolk Southern
Shortline Marketing Profile (See Smith VRS Exlibit I.) Moreover, both NS and HCR held
out Sulphur Sprnings, Indiana as a common camer rail station in the Open and Prepay Station
List Tariff OPSL 6000. (See Smith VRS Exhibit J). Through these arrangements, HCR and
NS held themselves out to provide common carrier rail service to the public from Sulphur
Springs, IN.

Moreover, HCR did not conduct rail operations solely to transport Morristown Grain
Company commodities as a private carrier. Morristown Grain operated its grain storage
silos for other grain owners and sold its own grain and that of its customers to other parties
on an FOB ongin basis.* Thus the grain transported by HCR belonged to different owners
and the rates to transport that grain were paid by the consignee purchasers or third party
payors, not Mornstown Grain Company. The HCR Sulphur Springs line was therefore was
not a private carrier operation because Morristown Grain did not own or have any beneficial
interest in the commodities transported. Cf. Association of P.C. Dock Iongshoreman v.
Pittsbureh & Conneault Dock Co., et al,, 8 ICC 2d 280 (1992) where the Commussion held
that the terminal carrier met the “holding out” requirement of common carriage by virtue of

its relationship with another railroad and the fact that it transported freight by rail for more

* Domestically within the United State and Canada, the term 1s used m two common phases, “FOB ongin™ and
“FOB destnation™ to distinguish when the title of goods passes from the seller to the buyer Under the term of
“FOB ongm™, the title of the goods passes to the buyer at the shipping pomnt  Sinmlarly, under the term of
“FOB destinabon”, the title of the goods passes to the buyer when the goods arrive at their destnation. The
distinction 1s important because 1t deterrmnes who pays for the shipping costs of the commodity transported
“Whoever holds nitle to the commodity at the nme of 1ts shipping pays for 1ts transportation costs unless
otherwise noted (e g Freight prepaid or freight collect). It 13 also important if the shipment 1s damaged m
transit since the owner must file the freaght claim 18 Walhiston on Contracts 852.11 (4 ed.)
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than a single entity. Moreover, a private track typically is purchased or built by a shipper to
serve only that shipper, moving only the shipper’s own goods, so there is no “holding out” to
serve the public at large. Deven’s Recycling Center. LI.C - Petition for Declaratory Order,
STB Finance Docket No. 34952 (January 9, 2007). It 1s undisputed that Morristown Gramn
Company did not own the Sulphur Springs line, it was acquired by HCR, a separate
corporate entity, under a §10901 Exemption Notice. Accordingly, in light of the foregoing
facts, the HCR Sulphur Springs line does not constitute a private shipper owned track.

Rather, it is 2 common carrier railroad track over which the STB has junsdiction.

2. The HCR line is not a spur line; it is the entire line of HCR from which to
originate interstate shipments of grain under common carrier tariffs published by Norfolk
Southemn applying the Muncie, Indiana rate basis to Sulphur Springs, Indiana.

Once again, Respondent provides a succinct summary of the law regarding what
constitutes a “spur line” for purposes of 49 U.S.C. §10906, but then misapplies the law to
the facts of record. In this proceeding, HCR acquired the Sulphur Springs line “as a
common carrier line from Consolidate Rail Corporation under 49 U.S.C. §10901. HCR was
a new carrier and the Sulphur Springs line constituted its entire line of rzilroad to be used in
common carrier operanons. The acqusition of any track that becomes the entire line of a
new common carrier railroad is subject to STB jurisdiction because, not withstanding the
use made of the tracks by its prior owner, the track was HCR’s entire line of railroad and
was not, as to HCR, a siding or a spur. Effingham R.R. Co. — Petition for Declaratory
Order, 2 STB 606 (1997), Reconsideration Denied STB Docket No. 41986 (STB Served
September 18, 1998), Affd , United Transportation Union v. STB, 183 F. 3d.606 (7
Circuit 1999). As a result of HCR's acquisition of the Sulphur Springs line, HCR preserved

the application of common carrier rail tanffs to Sulphur Springs, Indiana so that the line
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could remain part of the national rail system to be used by various purchasers of grain from
Momstown Grain Company.

In determining whether a track 1s excepted track under §10906, the Board focuses on
the track’s intended or future use under the transaction at issue, which may differ from its

past use. Nicholason v. JCC, 711 F2d 364, 367-68 (D.C Cir. 1983). If track — even track

that is used for purposes such as switching — (1) will constitute the entire operation of the
new carrier; (2) permits the using carrier to extend 1ts operations into, or invade, new
territory, and thereby alter the competitive balance between railroads; and/or (3) is essential
to the through movement of traffic from shipper to consignee, then it is deemed tobe a
railroad line subject to Board jurisdiction, rather than excepted spur or auxiliary track.
Review Trenton Railroad Company — Petition for an Exemption from 49 U.S.C. §10901 to
acquire an operator rail line in Wayne County, MI., STB Finance Docket No. C4040

(Service Date May 15, 2003). Applying the “use and/or intended use™ test to the facts of
record, it 1s evident that shipments of grain were onginated by various owners at Sulphur
Spnngs, Indiana and were transported by HCR to New Castle, Indiana to be exchanged to
NS for further line haul movement to destinations throughout the South. Mr. Smith testified
in his deposition that HCR would use its locomotives to couple onto empty unit grain trains
left by NS on the HCR/NS interchange track at New Castle, Indiana and wouid pull them to
Sulphur Springs and onto the loading siding adjacent to the Morristown Grain plant. When
the cars were loaded, HCR would shove the loaded train from the siding out onto the main
line track and push the train back down the main line to the NS/New Castle interchange
track because there was no runaround track at New Castle. (See Smith Deposition Page 93,

lines 11-18). Thus the only switching and loading operations performed by HCR were on
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the siding in Sulphur Springs and the HCR movement of loaded 50 car unit grain trains from
Sulphur Springs to New Castle was part of the continuous, through line haul movement
from origin to destination.

Moreover, the tracks at Sulphur Springs were not stub ended because HCR could use
the loading siding to run around a cut of cars or a unit train for reverse moves to New Castle,
Indiana. Under 1ts Agreement of Sale with Conrail and Conrail’s successor in interest,
Norfolk Southem, tariffs applicable to Sulphur Springs, Indiana were published by NS and
both HCR and NS maintained Sulphur Springs, Indiana as a common carrier station in the
OPSL-6000 tariff. Moreover, HCR originated gramn trains at Sulphur Springs for interstate
shipments of grain; HCR did not merely provide local switching of the cars from one track
to another. Significant sections of the Sulphur Springs line contamed 132 pound rail,
portions of which HCR removed from the HCR right of way and reinstalled in its Rushville
line on an interim basis. Finally, the Sulphur Springs line was sold by Conrail to HCR as
common camer track under §10901 and 1t does not cease to be subject to STB jurisdiction
simply because Conrail abandoned and removed its railroad tracks from the right of way
beyond Sulphur Springs. In Seminole Gulf Railway L.P. — Exemption to Acquire and
Operate — CSX Transportation, STB Finance Docket No. 31155 (November 30, 1987) the
ICC held that it properly exercised junsdiction over 3.55 miles of 85 pound stub ended track
with no stations, platforms, or buildings, no record of regularly scheduled service and only
limited shipper use where the track was specifically included within the lines acquired under

an earlier notice of exemption. (Emphasis added)

Accordingly, the Sulphur Springs line constituted the entire common carmner

operating line of HCR as 2 new railroad and enabled HCR to operate its line into new
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territory no longer served by any other rail carriers thereby preserving Sulphur Springs as a
competitive origin point within the Muncie rate basis area. The Sulphur Springs line was
also essential to the interstate through movement of unit trains from shippers to consignees
and was acquired from Consolidated Rail Corporation under a prior STB acquisition
exemption notice. Because of these facts, the Sulphur Springs line is deemed as a matter of

law to be a railroad subject to STB jurisdiction and not an excepted spur track.

3. There has been no de facto abandonment of the Sulphur Springs line because
the facts of record and the testimony of Mr. Smith establish that the line has not been
permanently disconnected from the interstate rail system.

In his legal argument, Respondent asserts that the Board has no jurisdiction today
over the Sulphur Springs line because the rails were de facto abandoned prior to HCR’s
Petition for Exempt Abandonment Authonty. In this instance, Respondent has failed to
accurately summarize the law and has misapplied incorrect law to the facts of record.
Roberts relies on RLTD Railway Corporation — Abandonment Exemption in Leelanau
County, ML, Docket No. AB-457 (Sub No. 1X) 2 STB 685, 1977 STB Lexis 281 (Service
October 30, 1997). However, RLTD applies only in those circumstances where the rail line
is permanently severed from the interstate rail system creating a de facto abandonment.
However, the Board has held that where a rail line 1s “still connected to the interstate rail
system and has never been severed therefrom, there is no de facto abandonment depriving
the STB of jurisdiction. Yakima Inter Urban Lines Association — Abandonment Exemption
—1n Yakima County, WA, STB Docket No. AB-600 (Sub No. 1X) October 27, 2006.

The 1ssue of what constitutes sufficient severance to constitute a de facto

abandonment has been addressed by the STB in several decisions. First, in Burlington

Northern Railroad Company — Abandonment Exemption — Between Klickatat and
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Goldendale, WA, STB Docket No. AB-6 (Sub No. 335X) and Burlington Northern Railroad

Company — Abandonment Exemption — in Klickatat County, WA, STB Docket No AB-6
(Sub No. 346X) decided June 7, 2005 the Board found that “both BNSF and the trail owners

have provided evidence that BNSF specifically retains a conmection between the trail and its

main line so as to allow for the potential reactivation of active rail service on this rail banked

’,

right of way, and that KTC has obtained an easement connecting the trail to the national rail
system, which encompasses nights for rail reactivation in the event active rail service on this
line is restored. Thus, we cannot find on the record before us that the trail has been severed
from the interstate rail network.” See also Norfolk and Western Railway Company —

Abandonment Exemption — Between Cocomo and Rochester in Howard, Miami and Fulton

Counties, Indiana, STB Docket No. AB-290 (Sub No. 168X) (STB served May 4, 2005)
where the Board noted explicitly that all that was required to preserve the connection

between a line which was claimed to be de facto abandoned and the national rail

transportation system was for a former railroad right of way to connect to an active section
of the national rail transportation network. In Atchinson. Topeka and Sante Fe Railway Co.
— Abandonment Exemption — In Lion County, KS, STB Docket No. AB52(Sub No. 71X)
(June 11, 1991), the ICC addressed the issue of track removal.

... where a carrier decides to extinguish or reduce service and/or remove
track, the carrier’s common carrier obligation remains and the line’s status continues
to be that of a line of railroad subject to the Commission’s abandonment jurisdiction.
These decisions also stand for the proposition that a carrier may not escape our
abandonment jurisdiction simply by terminating service or removing track. For
example, in the recent case of Colorado Springs, (Finance Docket No. 31271, City of
Colorado Springs and Metex Metropolitan District — Petition for Declaratory Order —
Abandonment Determination, (served March 31, 1989)) we declared that a rail
carrer should not unilaterally terminate its common carrier obligations simply by
claiming that circumstances had made the line an exempt spur. As we noted in
Colorado Springs, the carrier removes track on its own initiative at the risk of having
to restore the track to meet 1ts common carrier oblhigation should service be
requested. Removal of track alone does not extinguish a carrier’s common carrier
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obligation over a right of way nor does it terminate our jurisdiction over the right of
way. In Bushboom, the Seventh Circuit has ruled, that if a carrier were found to

have improperly abandoned line or if abandonment authority to do so was improperly
given, the carrier could be required to restore the line to the status quo ante. Thus,
the fact that track here has been removed by Sante Fe is not dispositive of the track’s
status.

Because this track was clearly part of a rail line at one time, we find that it
cannot be converted into an exempt spur and the Commission divested of
junisdiction over it solely through the railroad’s unilateral decision to change its use
of the track segment over time. To find that this is a spur would be mconsistent with
our well established policy that where a carrier decides to reduce or cease service
and/or remove frack, the carner’s common carrier obligation remains until
appropriate abandonment authority is obtained. As Sante Fe states, there are many
branch lines on which railroads only store cars, or where segments of track have been

removed for safety or other reasons. Yet it has never been held that these acts are
sufficient to deprive the Commission of junsdiction over a request to abandon the
line. Moreover, there are many instances where a railroad has sought to abandon
only a part of the line, with no expectation that this action would change the status of
the track which is not abandoned. Based on well established case in this area, we
find that this track remains a railroad line until the Commission authorizes its
abandonment. (Emphasis added.)
The Board’s decision and discussion of these issues in Docket No. AB-52(Sub No. 71X)
effectively disposes of Roberts’ contentions that the Sulphur Springs line was a spur track
exempt from STB jurisdiction or that HCR’s removal of rail from the Sulphur Springs
severed the hine from the national rail network and thereby deprived the Board of its
abandonment jurisdiction.

Under these decisions, the Board has conclusively determined that neither the
removal of railroad tracks nor the paving over of rail crossings on a dormant piece of rail
line constitutes severance of a rail hne from the national rail transportation system. In AB-
290 (Sub No. 168X), the Board observed: “petitioners claimed that a portion of the (track)
segment has been paved over. Norfolk Southern Railroad acknowledges that there may have

been some paving over, because the line segment is currently dormant, but it argues that this
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would not preclude the use of this segment to link the southern segment to the interstate rail
network at some point in the future.” The Board found no severance of the Norfolk
Southern line in that proceeding.

Having misstated or ignored the factual distinctions in RLTD, Roberts compounds
this error by misstating and mischaracterizing the facts of record. First, he claims HCR was
not an interstate carrier when 1n fact the evidence of record clearly establishes that HCR
originated interstate rail shipments from Sulphur Springs to destinations in the southern
United States. By onginating these shipments moving in interstate commerce, HCR
qualifies as an interstate rail carrier.

Moreover, Roberts asserts that Mr. William Smith, the owner of HCR had the
objective intent to abandon the Sulphur Springs line prior to August 2004. In support of this
contention, Roberts argues that the Morristown Grain line north of Sulphur Springs was
abandoned by Conrail in 1993 thereby severing the Sulphur Springs line from the interstate
rail network at one end. That indeed 15 what Conrail did beyond Sulphur Springs but
Conrail’s actions with respect for the line beyond Sulphur Springs have nothing to do with
Mr Smith’s objective intent with respect to the line from Sulphur Springs to New Castle,
Indiana.

Next, Roberts argues that the tracks have been unusable since key crossings were
paved over in 1996. First, that argument is factually incorrect because as evidenced by
Exhibit J of Mr. Smith’s verified statement, the testimony of the Henry County highway
crews confhicts with the fact that HCR continued to originate rail shipments from Sulphur
Springs throughout 1999 until the Morristown Grain bins at the Sulphur Springs plant

collapsed in late December 1999 and January 2000. Moreover, as indicated in the Norfolk
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and Western decision, paveover of a dormant rail line does not preclude the reinstitution of
rail service on those lines and is not deemed to be a severance of the rail line for purposes of
de facto abandonments.

Roberts contends that the sole use of the line was to move hopper cars back and forth
to the elevator which collapsed and became inoperable in 1999. However, this argument
conflicts with Roberts’ claim that the tracks became unusable as a result of crossing
paveovers in 1996. Moreover, as previously discussed, where the use of a line is to move
Toaded hopper cars from an ongin to interstate destinations, the line cannot constitute a spur
and is not exempt from STB jurisdiction under §10906. Mr. Smth describes the hitigation
that ensued after the grain bin collapse and which left the resumption of rail shipments from
the Sulphur Springs plant unresolved until 2004 when HCR made its decision to pursue an
abandonment exemption notice.

Next, Roberts argues that HCR’s removal of 2.2 miles of 132 pound rail from the
portion of its track just north of the N& W interchange at New Castle, Indiana constitutes a
severance or disconnection of the Sulphur Springs line from the national rail transportation
system. This contention however does not establish Mr. Smith’s objective intent to abandon
the Sulphur Springs line. Mr. Smith’s testimony establishes conclusively that he recognized
that should the Sulphur Springs plant be reopened for grain business, he would have
remnstalled rail in order to resume common carrier rail service to and from that plant.

Roberts also asserts that Norfolk Southern removed its switch which connected 1ts
track at New Castle, Indiana to the Sulphur Spnings hine  However, as noted by the STB
decisions dealing with the severance issue in the de facfo abandonments, removal of

switches and track does not constitute a severance of a rail line from the national rail
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transportation system. Indeed, if the Sulphur Springs plant could have been reopened,
Norfolk Southern and HCR were under a statutory obligation pursuant to 49 U.S.C. §10742
to provide reasonable facilities for interchange of traffic which would have required them to
restore the switch and track connections between the two lines for interchange purposes.

There 1s no evidence whatsoever that Mr. Srrﬁth removed “almost half the track by
February 2002.”” He had removed 2.2 miles of track as noted above and several section of
132 pound rail north of the Sulphur Spnings plant which were not necessary for rail
operations. The fact that he did not 1nitially report to INDOT the removal of the rails
covered by the loan security agreement has nothing to do with whether or not he objectively
intended to abandon the line and suggests instead that this oversight on his part is evidence
of an intent not to abandon the line or change the status of the line or its future potential for
rail use. In February 2002, Mr. Smuth upon inquiry from INDOT stated that he had removed
the rail but he never stated that the line had been “severed™ nor has HCR even conveyed its
operating night of way to a third party.

Finally, once again ignoring the documents 1n the Conrail sales agreement which
describe the rail operations and rate relationships between HCR and its connecting Class I
carner, Roberts argues that HCR did not file an operating time table or operating rule book
with INDOT as though that were any indication of whether the line was abandoned. Roberts
also asserts that HCR made no filing of any type with the STB between its 1993 acquisition
of this rail line and its 2004 abandonment application. This statement is completely
gratuitous in as much as HCR had no reason to make an STB filing during that time period.

Roberts asserts that HCR intentionally delayed filing for abandonment because it did

not want its right of way to revert. This fact does not establish any objective intent to
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abandon, rather it establishes a valid concern on the part of HCR not to abandon the rail line
and to preserve the rail corridor during the period in which Morristown Grain’s litigation
with its insurance carner presented the possibility for reopening the Sulphur Springs plant
and reinstituting rail service to the plant.

Finally, Mr. Roberts asserts that there was a blighted condition of track which caused
flooding and damage to Mr. Roberts’ property. This may have given rise to a civil claim by
Mr. Roberts in state court but it provides no evidence whatsoever of an objective intent to
abandon because it is black letter law that non use of a railroad right of way does not
constitute abandonment.

Not withstanding these factual arguments, Roberts acknowledges that a railroad may
shift traffic or rails without conclusively deciding that the right of way will no longer be
used for railroad purposes. That 1s precisely the facts of this case given that HCR’s future
operation of the Sulphur Springs line remained in doubt until 2004 when it became evident
to Momstown Grain that its hitigation with 1ts mmsurance carrier would not result in the
reopening of the Sulphur Spnings plant and the resumption of rail service by HCR. Thus the
actions taken by HCR from 1999 to 2004 provide no indication of any objective intent to de
Jacto abandon the Sulphur Springs line. Rather, just the opposite is the case. HCR ceased
operations, tried to utilize its rail assets in connection with other HCR rail operations
recognizing that with a favorable resolution of Morristown Grain’s dispute with its
msurance carner, it might be possible to reopen the Sulphur Spnings plant and resume rail
shipments via HCR from that plant. Furthermore, not withstanding all of these factual

allegations, none of these assertions, even if true, would constitute a de facto abandonment
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because the Sulphur Springs line has never been severed from the national rail transportation
system.

4. HCR has yet to consummate the STB abandonment authonzation because it
has not fully complied with the provisions of 49 C.F.R.§1152.29 (e)}(2) and has obtained
proper extensions of its consummation notice filing date from the Board.

I

49 C.F.R.§1152.29(e)(2) provides:

A railroad that receives authonty from the Board to abandon a line (in a
regulated abandonment proceeding under 49 U.S.C. 10903, or by individual or class
exemption issued under 49 U.S.C.§10502) shall file a notice of consummation with the
Board to signify that it has exercised the authonty granted and fully abandoned the ine (e.g.,
discontinued operations, salvaged the track, canceled tariffs, and intends that the property be
removed from the interstate rail network). The notice shall provide the name of the STB
proceeding and its docket number, a brief description of the line, and a statement that the
railroad has consummated, or fully exercised, the abandonment authority on a certain date.

The notice shall be filed within 1 vear of the service date of the decision permitting the
abandonment (assuming that the railroad intends to consummate the abandonment). Notices
will be deemed conclusive on the point of consummation if there are no legal or regulatory
barriers to consummation (such as outstanding conditions, including Trails Act conditions).
If, after 1 year from the date of service of a decision permitting abandonment, consummation

has not been effected by the railroad’s filing of a notice of consummation, and there are no
legal or regulatory barriers to consummation, the authonty to abandon will automatically
expire. In that event, a new proceeding would have to be instituted if the railroad wants to
abandon the line. Copies of the railroad’s notice of consummation shall be filed with the
Secretary of the Board. In addition, the notice of consummation shall be sent to the State
Public Service Commssion (or the equivalent agency) of every state through which the line
passes. If, however, any legal or regulatory barrier to consummation exists at the end of the
1-year time period, the notice of consummation must be filed not later than 60 days after
satisfaction, expiration or removal of the legal or regulatory barrier. For good cause shown,
a raillroad may file 2 request for an extension of time to file a notice so long as it does so
sufficiently in advance of the expiration of the deadline for notifying the Board of
consummation to allow for timely processing. (Emphasis added)

In its August 20, 2004 Order, the Board in accordance of §1152.29(e)(2) imposed as
a condition to exercising the abandonment authority granted that HCR file notice of
consummation with the Board to signify that HCR had exercised its abandonment authority

and fully abandoned the line. The Board’s Order also stated, as does §1152.29(e)(2), that “if
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consummation has not been effected by HCR’s filing of a Notice of Consummation by
August 20, 2005 and there are no legal or regulatory barriers to consummation, the authority
to abandon will automatically expire.” In accordance with this Order and §1152.29(e)(2),
HCR had considered possible railbanking of its right of way but was not able to conclude an
agreement to do so with a trail organizaion. HCR had yet to remove its rail from the paved
over crossings and other sections of its right of way when Mr. Roberts decided to remove
HCR’s rail from that portion of its right of way running through the Roberts property. As a
consequence of Mr. Roberts’ actions, it became necessary for HCR to preserve the
regulatory status quo with respect to its abandonment proceeding pending resolution of the
civi] action which HCR imtiated against Mr. Roberts in state court. HCR did so by seeking
an extension of the condemnation notice filing date from the Board in accordance with
§1152.29(e)(2).

At the nme HCR sought 1ts first extension, it had not fully exercised the STB's
abandonment authority because 1t had not cancelled its participation in the Open and Prepay
Station List tanff, OPSL 6000 which lists Sulphur Springs, Indiana as an HCR common
carrier rail station. (Smith VRS Exhibit J) In addition, HCR had not removed all of its rails
from the HCR right of way and therefore could not have yet restored disturbed soil to
onginal grade or reseeded disturbed areas with native flora as directed by the Board. Asa
result of Mr. Roberts’ trespass on and conversion of HCR’s real and personal property, HCR
decided to defer the removal of its rail line from the interstate rail network pending the
outcome of its liigation with Mr. Roberts. These steps have been taken by HCR not to
manipulate the Board's regulatory procedures but rather to protect the legitimate property

rights afforded HCR as a common carrier railroad under Indiana and federal law.
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In contending that a railroad can consummate STB abandonment authorization
without filing a notice of consurnmation, Roberts constructs a contrived and circular
argument that effectively abrogates the regulation it purports to construe. Section
1152.29(e)(2) 15 premised on the well established principle that STB abandonment authority
1s permussive, not mandatory. Once granted, a rail carrier may choose not to use that
authority and retain its rail line in common carner status as part of the interstate rail
network. Accordingly, until the carner files the notice of consummation with the Board
within the prescribed time, the rail line is deemed as a matter of law to retain its common
carrier status not withstanding any other actions or indicia of abandonment by the railroad.

The eptire purpose for the Board’s consummation notice regulations was to dispense
with the “all the facts and circumstances” test for effective abandonment consummation
which had to be litigated on a case by case basis. In Ex Parte No. 537, Abandonment and
Discontinuance of Rail Lines and Rail Transportation Under 49 U.S.C.§10903 (Service Date
December 24, 1996) 1 STB 894, 1996 WL 734579 (S.T.B.), the Board noted that its staff
resources had been repeatedly engaged in protracted court cases litigating abandonment
consummation 1ssues”.

Roberts asserts that while the Board adopted a consummation notice filing
requirement, it then indicated that if a consummation notice was not filed “we would
continue to look at other facts and circumstances to determine if consummation of the
abandonment had occurred.” However, Roberts fails to point out that this statement was

taken from the STB notice of proposed rule making, 61 F.R. 11174-02, and that statement

* Peutioner's counsel was a participant m the oral argument 1 Conrail v, STB, 93 F3d 793 (D C. Cir. 1996)
when the Court admomshed STB counse] that the Board should 1ssue regulations establishmg a consummation
notice filing requirement
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was not adopted in the Board’s final rules approved in its December 24, 1996 decision in Ex
Parte No. 537. In response to comments received in that rulemaking, the Board decided to
adopt the one year filing period for a notice of consummation after which if no notice was
filed, authority to abandon would automatically expire.

Thus the Board’s final rulemaking decision in Ex Parte 537 explicitly rejects
Roberts’ contention that consummation can occur without filing a notice or before a notice
is filed. His arguments are totally inconsistent with the concept of permissive abandonment
authorization and the freedom afforded rail carriers to exercise that authority or not.
Moreover, to construe §1152.29(e)(2) in a manner that would reinject the “all the facts and
circumstances” test back into consummation notice procedures would again open the door to
the disputes and resulting litigation over consummation issues which these regulations were
adopted to prevent.

Roberts also asserts that “nothing in the language (of the regulation) ordans that
without a notice of consummation, consummation of abandonment cannot occur.” That
assertion, however, raises serious questions concermng Respondent’s reading
comprehension because the regulation provides explicitly that unless a notice of
consummation is filed within the one year period following abandonment authorization or
an extension thereof, the abandonment authorization expires. Not withstanding Roberts’
efforts to obfuscate the obvious, a common carrier rail line remains a commeon carrier rail
line subject to STB regulation unless and until a notice of consummation is timely filed with
the Board. This filing requirement is mandatory. See Norfolk and Western Company —

Abandonment Exemption — Between Kokomo and Rochester in Howard, Miami, and Fulton

Counties, Indiana, STB Docket No. AB-290(Sub No. 168X) May 4, 2005, Footnote 3. Until
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a carrier exercises the abandonment of authority it has received by filing a consummation
notice 1n accordance with 49 C.F.R.§1152.29(e)(2) the line is not abandoned and the
Board’s primary jurisdiction over the line continues. (Emphasis added) Almono L.P. —

Abandonment Exemption — In Allegheny County, PA, STB Docket No. AB-842X (STB
Service date January 28, 2004). See also Charles Barows, et. al v. Texican Mexican

Railway Company et al., 400 F3d 228, 205 U.S. App. Lexis 2495 (5™ Cir. 2005) (“Where an
abandonment order is conditional, the STB retains jurisdiction over a railroad nght of way
until it has been abandoned pursuant to the condition imposed by the agency.”)

Thus, Roberts’ arguments for abandonment consummation without a notice of
consummation are based on a strained and misleading reference to language contained in the
STB’s notice of proposed rule making which was not adopted by the Board 1n its final rules.
Accordingly, Roberts’ contmved interpretation of §1152.29(e)(2) is without merit and should

be rejected by the Board.

5. The public interest will be served if the Board confirms its jurisdiction over
the HCR Sulphur Springs line.

Finally, this 1s a case where the Board should confirm its jurisdiction over the
Sulphur Springs line for public policy reasons. Common carrier railroads as a result of
business fluctuations affecting shipper activity often have rail lines which lose rail traffic
and become dormant for months or years at a tme. While railroads have the option to file
discontinuance of service applications for such lines, in many 1nstances, carriers choose not
to do so with the expectation that changes in business conditions, or development of new
shipper opportunities may resurrect rail service on a dormant line. Federal rail regulatory

policy which promotes the public interest cannot tolerate self serving actions by adjacent
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land owners who simply chose to characterize dormant hines as “abandoned” and help
themselves to track materials belonging to the railroad. A strong and clear message should
be sent to the public that such actions will not be tolerated by the Board and that track

materials on dormant common carrier rail lines are not free for the taking.

6. Respondent’s Motion to Reopen and Reconsider the HCR Abandonment

4

Exemption Notice 1n Docket No. AB-865X is without merit.

Under 49 C.F.R. §1152.25(eX4), petitions to reopen administratively final
abandonment actions must state in detail the respect in which the proceeding involves
material error, new evidence, or substantially changed circumstances. Not surprisingly, Mr.
Roberts asked the Board to reopen the abandonment proceeding 1 Docket No. AB-865X but
makes no showing that the information and testimony he obtained through discovery has any
beanng on the criteria required by the Board for reopening and reconsideration. Roberts
makes only a general allegation that “if the Board finds the facts and arguments presented
here show there was matenal error . . . the Board should reopen that proceeding.” Thus
Roberts’ Motion to Reopen through incorporation by reference is intended solely to avoid
HCR’s claim that he is attempting to collaterally attack the merits of the Board’s
abandonment authorization in this declaratory order proceeding. However, even if this
procedural tactic is proper, nothing in the facts or legal arguments presented by Roberts
establishes any material error in the Board’s order because Roberts has failed to demonstrate
that the Board lacked junsdiction on any of the grounds he has asserted.

The facts of record and STB and judicial precedent clearly establish that HCR’s
Sulphur Springs line was not an excepted spur but was used as a rail common carrier branch

line to provide interstate rail service from Sulphur Springs, Indiana to destinations
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throughout the South. Even if the line had the physical charactenstics of a spur (which is
does not), it was acquired under an ICC §10901 exemption order and therefore remains
subject to STB jurisdiction, not withstanding any of its physical characteristics or use.
Moreover, there has been no de facto abandonment of the Sulphur Springs line because the
line to this day retains a direct connection with the Norfolk Southern line at New Castle,
Indiana and has not been severed from the interstate rail network. Finally, HCR has yet to
fully abandon the Sulphur Springs line and has not yet filed a notice of consummation with
the Board

None of the evidence presented by Roberts, despite extensive discovery, establishes a
factual basis for his jurisdictional arguments. Instead that evidence confirms the interstate
character of the traffic which was transported by HCR over the Sulphur Springs line as well
as the public holding out of common carrier rail service by HCR and its connecting carriers.
The removal of tracks from the line and the paveover over of crossings does not constitute
the severance of the line from the interstate rail network under the Board’s decisions and
does not remove the line from the Board’s abandonment jurisdiction.

Fmally, nothing submitted by Roberts constitutes “substantially change
circumstances” that would warrant reconsideration of the Board’s abandonment
authorization. No new shippers have sought service from HCR on the Sulphur Springs line
and while Mr. Smith has received preliminary inquiries, as yet Mr. Smith has not found a
buyer for the Sulphur Springs plant or the rail corridor who would remstate rail service. The
only changed circumstances in this proceeding is Mr. Roberts’ trespass on and conversion of

HCR property.
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Accordingly, Mr. Roberts has provided no basis for the Board to reopen and
reconsider its abandonment authorization in Docket No. AB-865X and his motion to do so

should be denied.

7. The question referred to the Board by the Henry County Circuit Court does

not ask the Board to interpret Indiana law.

’,

1.C.§32-23-11-6(a)(2) makes reference to and incorporates as a requirement of
Indiana law for railroad right of way abandonment “a certificate of public convemence and
necessity relieving the railroad of the railroad’s common carrier obligation on the right of
way.” However, unless and until the railroad has filed a notice of consummation with the
Board, the rail line is not abandoned and the STB retains preemptive primary jurisdiction to
rule on questions of abandonment jurisdiction. See Almono L.P. supra,, Charles Barrows,
supra. Accordingly, the questions which the court has referred to the Board fall exclusively
within the Board’s abandonment junsdiction and do not seek an interpretation of Indiana
law.

IV. CONCLUSION

For the reasons set forth herein, HCR respectfully requests that the Board reject
Respondent’s collateral challenge to the Board’s abandonment jurisdiction in this
declaratory order proceeding and confirm for the Circuit Court of Henry County the Board’s
continuing jurisdiction over the Sulphur Springs hine. Further, HCR respectfully requests

that the Board deny Respondent’s Motion to Reopen and Reconsider the Board’s
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abandonment authorization in Docket No. AB-865X. Finally, the Board should find
Respondent has presented no grounds which justify oral argument.

Respectfully submitted,

iéchardz R. Wilson ,Esq. -

Attorney for Honey Creek Railroad Co.
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