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I. INTRODUCTION

My name is Henry Julian Roman (Jay Roman). I am President of Escalation Consultants,

Inc., which is located at 4 Professional Drive Suite 129, Gaithersburg, MD 20879. Escalation

Consultants is a consulting firm engaged in economic analysis and consultation related to prices

and price movement for shipping products by rail. Since founding Escalation Consultants in

1979, I have assisted a large number of companies in analyzing the best options for their rail

traffic and in controlling the cost of rail transportation.

I regularly perform studies of rail rates for companies with movements in the U.S. and

Canada. Some of the industries I work with are: Coal, Chemicals, Petroleum, Automobile,

Grain, Steel, Fertilizer, Farm and Food Products, Paper Products and Forest Products. I am

knowledgeable about the current cost of rail transportation in the marketplace as I annually assist

companies in rail negotiations and bid evaluations totaling more than a billion dollars in rail

spend.
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I have testified as an expert on pricing issues involving coal and rail transportation issues

before the U.S. Federal Energy Regulatory Commission, in federal courts, in state courts, before

the National Energy Board of Canada, and in arbitration proceedings in the U.S. and Canada as

well as before the U.S. Surface Transportation Board (“STB” or “Board”). I previously issued a

verified statement in this proceeding in support of the American Forest & Paper Association

Comments submitted in this proceeding on July 26, 2016. My curriculum vitae is attached to my

prior testimony in Appendix A.

II. DESCRIPTIONS OF TASKS ASSIGNED

The American Forest & Paper Association and the Institute of Scrap Recycling

Industries, Inc. asked me to analyze the verified statement of Dr. Mark Israel and Mr. Jonathan

Orszag (“Israel/Orszag”) which was submitted to the STB in support of the Association of

American Railroads (“AAR”) assertion that Revenue to Variable Cost (R/VC) ratios do not

accurately measure the market power of railroads.

My analysis of the Israel/Orszag testimony focused on the data and underlying analysis

used to generate Table III.1 and Table III.2 on pages 15 and 16 of their testimony and the

conclusions they reached based on the two tables. The claimed purpose for each of these tables

in the Israel/Orszag testimony is as follows.

Table III.1 - This table was used to demonstrate that R/VCs (and the 180% R/VC

statutory benchmark in particular) is not a reliable indicator of market

power.

Table III.2 - This table was used to demonstrate that R/VC ratios do not consistently fall

in cases where competition has increased.
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III. CONCLUSIONS FROM ANALYSIS

My analysis of the footnotes (shown on pages 15 and 16) that describe how Tables III.1

and III.2 were assembled and the underlying support provided by Dr. Israel and Mr. Orszag for

these tables demonstrates the following:

• Dr. Israel’s and Mr. Orszag’s conclusion that R/VC ratios do not accurately

measure railroad market power is inaccurate because the R/VC ratio

fluctuations shown in Tables III.1 and III.2 of their testimony have more to

do with problems in how the tables were compiled than they do with how

accurate R/VC ratios measure competition for rail movements.

• The Israel/Orszag analysis mixes up which rail moves are captive and which

are competitive and this results in R/VC ratios that make little sense. This is

the fundamental problem with the methodology used to calculate the

information in Tables III.1 and III.2 in their testimony.

IV. ANALYSIS OF TABLE III.1: JOINTLY-SERVED DESTINATIONS WITH R/VC
RATIOS ABOVE 180%

Dr. Israel and Mr. Orszag use Table III.1 on page 15 of their testimony to show that

R/VC ratios and the 180% statutory benchmark in particular, is not a reliable indicator of railroad

market power because that benchmark can result in routes with significant competition as having

R/VC ratios above 180% and, thus, such routes would improperly be considered to be subject to

railroad market power. Table III.1 is used to show that jointly served STCC-destination

combinations have one or both railroads with R/VC ratios above 180% for the same commodity.

Dr. Israel and Mr. Orszag, therefore, reached the conclusion that because R/VC ratios are above
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and below 180% at stations which are shown as competitive in his analysis, the R/VC for a

movement is not indicative of the level of competition for a movement.

My analysis of the manner in which they performed their analysis demonstrates that a

major reason for R/VC ratios being above and below 180% is not that R/VC ratios do not

accurately measure a railroad’s market power for a movement. Instead the underlying support for

Table III.1 demonstrates that the way the Israel/Orszag analysis was performed causes the R/VC

ratios at the STCC-destination combinations to, by default, have R/VC ratios both above and

below 180%. The problem is, therefore, not with the R/VC ratios but with the analysis that was

performed to generate the R/VC data included in Table III.1. The following issues demonstrate

the problems with the Israel/Orszag analysis and the conclusions reached from Table III.1.

Issue 1: The footnote beneath Table III.1 on page 15 of their testimony shows that the analysis

was only performed based on competition at the destination station.1 The results in this

table, therefore, only consider competition for commodities at the destination for

movements. However, the level of the R/VC for a movement is often determined by

whether the origin for a commodity is captive to a single railroad. For example, if most

origins for a commodity in an area are captive to one railroad, the degree of

competition at a destination is frequently meaningless. Sodium Compounds (STCC

28123) moves, which are included in Table III.1, are a good example of this, as almost

all origins of this commodity are captive to one railroad and the rates are developed

accordingly.2 Origin competition can be the most significant factor in determining the

1 The footnote for Table III.1 states “STCC-Destination pairs with 2+ terminating RRs over 2000-2014 period; highest-volume
terminating carrier up to 80%, second highest-volume terminating carrier at least 20%; 6000+ total carloads; and excludes
intermodal and gateways (e.g. Chicago, St. Louis).”

2 Sodium Compounds (STCC 28123) moves are included in the Table III.1 results and almost all origins for this commodity are
captive to a single railroad.
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level of an R/VC ratio and, because Table III.1 does not consider the origin for

movements, this distorts the summary R/VC results and makes conclusions reached

from those results inaccurate.

Issue 2: Table III.1 includes Chlorine (STCC 28128) and Anhydrous Ammonia (STCC 28198)

and these are Toxic Inhalation Hazardous Material movements (“TIH Moves”). Due to

the railroads’ well known potential liability concerns with TIH Moves they will

normally have very high R/VC ratios regardless of the competition at a destination.

This type of hazardous move needs to be excluded from any analysis as to how

accurately R/VC ratios measure market power for such movements, because the R/VC

ratios for these types of moves have more to do with potential liability than the level of

competition for movements.

Issue 3: Table III.1 assumes that if two railroads have moves on the Waybill out of a station for a

five-digit Commodity Code (STCC) this means that all industries served from that

station for a type of commodity have access to both railroads. Though this can be a

reasonably accurate assumption for moves terminating at a small rail station, this is

simply not an accurate assumption to make in assessing competition at large rail

stations. For example, Houston TX has by far the largest number of carloads

(1,664,109) terminating at a station in the Israel/Orszag analysis based on the

supporting data underlying Table III.1. Houston TX is a very large station that has a

large number of industries served out of this station and some industries are captive to

one railroad, while others have access to two railroads.
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The Israel/Orszag analysis assumes that if there is more than one railroad shipping a

commodity at the five-digit STCC level into a large station like Houston, then this

means there is competition for all movements of this commodity at the station.

However, he does not consider that by including large stations in his analysis he is

capturing R/VC ratios for movements that terminate at both captive and competitive

industries served out of a station like Houston TX.

Issue 4: Because commodity shipments at large stations in the Israel/Orszag analysis are

summarized at the five-digit Commodity Code level and not the seven-digit level, this

exacerbates the problem with mixing up captive and competitive industries at rail

stations. There will be a large number of R/VC’s for captive moves being shown as

R/VC’s for competitive moves when data is summarized at the five-digit STCC level at

large stations. For example, five-digit STCC 28211 for Plastic Materials has thirty-five

(35) seven-digit codes that make up its values and there are 907,000 Plastic moves

included in Table III.1. Different captive and competitive industries served out of a

station can receive different types of Plastics and accumulating data at the seven-digit

STCC will show this. Because Dr. Israel only summarized data at the five-digit STCC

level he combines all Plastic shipments together and never accounts for some types of

Plastics going to captive industries, while other types of Plastics go to competitive

industries at a station like Houston. The five-digit STCC issue is significant as large

stations represent the largest number of records used in Table III.1. Stations with more

than 200,000 carloads represent 13.5 million carloads or 54.4% of the total carloads

used to calculate the values in Table III.1.
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Issue 5: The footnote to Table III.1 states that the table eliminates gateways (e.g., Chicago and

St. Louis). However, the support provided for the table shows that it includes

movements shown as terminating at large gateways like Kansas City KS, Birmingham

AL, Buffalo NY, Salem IL and Brownsville TX. These are large gateways and many of

these moves are logically Rule 11 moves that are not terminating at these gateways.

This is a significant problem with Table III.1 because, in my experience, the R/VC

ratios for Rule 11 moves at a gateway/station are normally different than R/VC’s for

through moves that terminate at a captive industry served by a gateway/station.

There are 680,572 carloads shown as terminating at these five gateways in the support

for Table III.1 and this has distorted the Israel/Orszag R/VC results and led to

inaccurate conclusions about the accuracy of R/VC ratios as a measure of competition

for rail movements.

V. SUMMARY OF PROBLEMS WITH TABLE III.1

There are a number of problems with the support used to calculate Table III.1. Based

upon my analysis, I find that the major reason for R/VC fluctuations in rail moves which Dr.

Israel and Mr. Orszag show as being competitive in Table III.1 is that their analysis does not

control for competitive shipments correctly. If you perform an analysis that mixes up which

moves are captive and which are competitive you will get R/VC ratios that make little sense.

This is the problem with the analysis used to calculate the R/VC results in Tables III.1. My

analysis of Table III.1 demonstrates that the problems with the way Dr. Israel and Mr. Orszag

performed their data analysis have resulted in improper conclusions about the reliability of R/VC

ratios to reasonably measure the degree of competition for rail movements.



8

VI. ANALYSIS OF TABLE III.2 – CHANGE IN R/VC RATIOS ON SOLE-TO-
DUAL ROUTE-COMMODITY COMBINATIONS

Table III.2 on page 16 of the Israel/Orszag testimony includes a summary of R/VC ratios

for rail movements that went from sole-served (by Conrail) to dual served (by CSXT and NS)

after the Conrail acquisition transaction. Dr. Israel and Mr. Orszag assert that R/VC ratios are not

a reliable indicator of market power because the R/VCs for these movements do not fall as they

should with the introduction of competition.

It is difficult to comment on the accuracy of the results in Table III.2 as I found no data,

documentation or other information that would support the analysis or the results for anything in

this table based on my review of the underlying data provided by witnesses.3 Due to the lack of

support, I do not know the base year for the changes in Table III.2. In addition, I do not know the

answers to the following issues to critique Table III.2:

• Whether Table III.2 is based on a sample of moves or all moves in the shared access

area.

• The SPLC codes for moves used to calculate Table III.2.

• Whether the STCCs for RVCs in the base year are different from the STCC’s for

RVC’s in 2014. The analysis does not appear to consider the STCCs for the R/VC

changes it is measuring and if that is the case, R/VC ratios will change for reasons

other than railroad’s market power over this traffic.

• The mileage and STCCs for movements are needed to determine if movements in

Table III.2 in the base time frame were actually captive to Conrail or whether

3 Numbers for the table were value copied in the support provided. The source for these values was not provided.
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Conrail’s R/VCs for movements were low because it needed to compete against truck

or lake vessel competition.

• Whether both the origins and destinations for all movements are for Conrail sole

served points pre-merger and NS and CSXT competitive points within the shared

access area after the merger.

Without the type of information referenced above, it is difficult to critique the results of

Table III.2 in the Israel/Orszag testimony in detail. However, based upon my analysis of Table

III.1, I would expect that Table III.2 includes the R/VC results for TIH movements and other

hazardous material movements which can have R/VCs determined more from liability concerns

than rail competition.

It also needs to be emphasized that rail rates have increased dramatically since the year of

2001 and this has resulted in higher R/VC ratios for both captive and competitive rail traffic. As

shown in my July 21st testimony for AF&PA4, the average revenue per car, using the AAR’s own

numbers, increased 102% between 2001 and 2014. This dramatic increase in rail rates logically

results in R/VCs increasing for both captive and competitive traffic. Based upon the market

power NS and CSXT have been able to exert in the marketplace it is logical that the R/VCs for

their moves in the shared access area would also increase.

4 Page 7 of Roman Testimony for AF&PA.
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Rail rates have increased 3.5 times more than long haul truck rates since 20045, so it is

logical that the R/VCs for truck competitive traffic on Conrail would have had substantial

increases by 2014 on CSXT and NS.

VII. SUMMARY OF PROBLEMS WITH TABLE III.2

Fundamental questions exist regarding the conclusions drawn by Dr. Israel and Mr.

Orszag from Table III.2 and, due to the lack of documentation supporting the table, a complete

analysis of the data in Table III.2 is impossible. Nonetheless, it is undoubtedly true that rail rates

have increased substantially since 2001. The fact that railroads’ R/VC ratios have increased with

rate increases of 102% between 2001 and 2014 is logically an outcome resulting from the large

rate increases NS and CSXT have been able to obtain from their customers. To then turn around

and use the large rate increases railroads have been able to obtain from their customers as a

reason for not removing the exemption of a commodity is simply counterintuitive.

5 Page 9 of Roman Testimony for AF&PA.






