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INTRODUCTION

In its Petition, Valero Refining Company asks the Surface Transportation Board
to exercise jurisdiction over a refinery expansion project whose only connection to rail
transportation is that the refinery will receive shipments by rail. That logic, if accepted,
would vastly expand the Board’s jurisdiction to any facilities—such as refineries,
manufacturing plants, garbage dumps, and big-box retail stores — that propose to
receive or ship goods by rail. Such a drastic expansion of the Board’s jurisdiction is
contrary to the law and the Board'’s prior decisions. Accordingly, Benicians for a Safe
and Healthy Community, Center for Biological Diversity, Communities for a Better
Environment, Natural Resources Defense Council, San Francisco Baykeeper, Sierra
Club, and Stand (together, Benicians) oppose Valero’s Petition for Declaratory Order.

The Board should reject Valero’s argument that the Interstate Commerce
Commission Termination Act (ICCTA) preempts the Benicia Planning Commission’s
denial of a use permit for Valero’s proposed crude oil offloading facility at its refinery
in Benicia, California (the Project). ICCTA limits the Board’s jurisdiction to
“transportation by rail carrier.” 49 U.S.C. § 10501(a). Valero, an oil refining company, is
undisputedly not a rail carrier. Further, Valero would not operate the Project as an
agent for, or on behalf of, Union Pacific, the rail carrier that serves the refinery property.
The Planning Commission’s denial of the permit therefore falls beyond ICCTA's
preemptive reach and the Board’s jurisdiction.

Valero nonetheless argues that the Board should assert jurisdiction over the
Project because a denial would indirectly “manage or govern” rail transportation by
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preventing Valero from building the offloading rack, thus discouraging it from
requesting shipments of oil by train. But ICCTA does not compel local approval of non-
carriers’ projects simply because those non-carriers wish to receive rail service. The
Board evaluates whether a regulation “manages or governs” rail transportation only
after it first determines that the project constitutes transportation by a “rail carrier.” In
any case, the denial of the refinery expansion does not prevent Valero from receiving, or
Union Pacific from providing, common carrier service to the refinery.

Valero also argues that the Board should assert jurisdiction over the Project
because the Planning Commission was concerned about the threat of explosive oil
trains. But under ICCTA, the Commission’s reasons for denying a permit for a non-
carrier project are irrelevant. And even if the Planning Commission’s reasons for
denying the permit were somehow germane to the ICCTA analysis, the Commission
cited numerous other reasons for denying the permit —such as increased air pollution
from the refinery — that had nothing to do with Union Pacific’s operations.

In short, ICCTA does not apply here because Valero is not a rail carrier. The
application of the law to these facts is clear, so the Board should decline to open a
proceeding and deny Valero’s Petition for Declaratory Order.

BACKGROUND

Valero owns and operates an oil refinery in Benicia, California, a small city in the

northeast San Francisco Bay Area. Reply, Ex. A, DEIR 3-3 fig.3-1.1 The refinery currently

1 Exhibit A includes excerpts from the Environmental Impact Report (EIR), which
(footnote continued on next page)



receives crude oil by pipeline and ship, though it receives and exports many other
products by rail, including petroleum products such as isobutane, liquefied propane
gas, and petroleum coke. Pet. at 8 & n.25. Under its permit with the local air district, the
refinery may process up to 165,000 barrels per day of crude oil. DEIR 3-2. The refinery is
a major source of air pollution in the region. DEIR 4.1-8.

In December 2012, Valero applied for a City use permit to build an offloading
rack and associated facilities to unload crude oil rail tank cars. Pet., Ex. 1. To build the
Project, Valero would install an offloading rack, change the use of a floating-roof tank to
store crude oil, build two offloading rail spurs, construct a 4,000-foot long oil pipeline,
and relocate a tank farm dike wall, among other things. Pet., Ex. 1 at 7; DEIR 1-2. These
facilities would be located on Valero’s own refinery property. DEIR 3-2, 3-4 & fig.3-2.
The Project site is in a 100-year floodplain as mapped by the federal government, DEIR
4.8-19, and is also just feet from Sulphur Springs Creek, which flows to the Suisun Bay,
part of the larger San Francisco Bay, DEIR 3-4 to 3-5 & figs.3-1 & 3-2, 4.8-1.

As proposed, Valero would operate and control the Project; Union Pacific would
simply deliver tank cars to the refinery property and then turn over operation of the
trains to Valero for offloading. RDEIR 2-3, 2-20 to 2-21; FEIR 2.5-31. Valero would own
or lease the tank cars used to carry the oil. RDEIR 2-8. The Project would allow Valero
to unload 70,000 barrels of crude oil, roughly 100 tank cars, per day. Pet., Ex. 1 at 7.

Although Valero refuses to disclose the types of oil it plans to import by rail, it has

comprises the Draft EIR (DEIR), Revised Draft EIR (RDEIR), and Final EIR (FEIR).



stated it intends to import light North American crudes (which include volatile Bakken
crude from the Midwest), and it may also import heavy Canadian tar sands crudes.
DEIR 3-22 to 3-24. Tar sands crude oil is one of the dirtiest types of oil on the planet.

The City’s municipal code requires Valero to obtain a use permit before building
the Project. DEIR 1-7. Valero also must obtain grading and building permits from the
City, and, due to the local air pollution that may be associated with the refinery
expansion, a permit from the local air district and a revision to its Title V Clean Air Act
permit. DEIR 1-7. These discretionary decisions trigger the California Environmental
Quality Act (CEQA). Cal. Pub. Res. Code § 21080(a).

The goal of CEQA is to “inform the public and its responsible officials of the
environmental consequences of their decisions before those decisions are made.” Marin
Mun. Water Dist. v. KG Land Cal. Corp., 235 Cal. App. 3d 1652, 1660 (1991). To etfect that
policy, an agency with discretionary approval authority over a project must prepare an
environmental impact report (EIR) when there is a “fair argument” that the project may
cause significant environmental impacts. Communities for a Better Env’t v. S. Coast Air
Quality Mgmt. Dist., 48 Cal. 4th 310, 319 (2010). The EIR must analyze all environmental
impacts (including indirect and cumulative impacts), and incorporate all feasible
mitigation measures for those impacts. Cal. Pub. Res. Code §§ 21002.1, 21061; Cal. Code
Regs. tit. 14, §§ 15130, 15358.

Here, CEQA requires the City to analyze and, where feasible, mitigate not only
the direct impacts of constructing the offloading racks, but also the indirect impacts of

transporting and refining the oil. See Marin Mun. Water Dist., 235 Cal. App. 3d at 1661
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(explaining that EIRs must evaluate “secondary or indirect consequences,” which “may
be several steps removed from the project in a chain of cause and effect” (internal
quotation marks omitted)). That analysis is required even if some mitigation measures
are legally infeasible due to federal preemption or other reasons. 2 See City of Marina v.
Bd. of Trustees of the Cal. State Univ., 39 Cal. 4th 341, 356 (2006).

The City released a Draft EIR, Revised Draft EIR, and Final EIR in 2014, 2015, and
2016, respectively. Many members of the public (including Benicians), the California
Attorney General, and other government entities submitted comments explaining why
the EIR was legally inadequate. Among other things, they explained that the EIR failed
to properly analyze the potential increased air pollution and greenhouse gas emissions
at the refinery, biological and water-quality impacts on Sulphur Springs Creek, and
flood hazard impacts at the offloading rack. See, infra, pages 25-27.

In February 2016, after four nights of hearings, the Benicia Planning Commission
unanimously denied the permit for the Project. Pet., Ex. 4 at 3, 5-6. Although the
Commission was concerned about the hazards posed by oil trains, it was also concerned
about a wide range of “on-site” impacts that had nothing to do with Union Pacific’s
operations. It cited air pollution from the refinery, biological impacts of the Project’s

construction near Sulphur Springs Creek, and hazards of building the Project in a 100-

2 Because the Planning Commission denied the permit for the Project, any
hypothetical mitigation measures the City could impose are not at issue here. In any
case, ICCTA would not preempt any mitigation measures imposed on Valero as part of
a conditional approval of the permit for the same reasons it would not preempt an
outright denial of the permit.



year floodplain. Pet., Ex. 4 at 4-5. The Planning Commission ultimately found that the
Project would be inconsistent with the City’s General Plan and “detrimental to the
public health, safety, or welfare of persons residing or working in or adjacent to the
neighborhood of the use, or to the general welfare of the city, as well as uprail
communities.” Pet., Ex. 4 at 5.

Valero appealed the Planning Commission’s decision to the City Council, which
held a series of hearings on the Project in the spring of 2016. The California Attorney
General commented specifically on the preemption issue, explaining that ICCTA does
not apply to the Project because Valero is not a rail carrier. Reply, Ex. Bat 1, 3-4. On
April 19, 2016, after Valero requested time to seek a declaratory ruling from the Board,
the City Council deferred its decision on the Project until September 20, 2016. See Reply,
Ex. C at 135, 150-52. Valero filed its Petition on May 31, 2016 —seventy-seven days after
Valero first requested that the City Council defer its decision. See Reply, Ex. D at 114. In
its Petition, Valero asks the Board to declare that the City’s authority over the Project is
preempted by ICCTA.3 Pet. at 1.

LEGAL FRAMEWORK

ICCTA grants the Board “jurisdiction over transportation by rail carrier.” 49

U.S.C. § 10501 (a); see also id. § 10501(b) (“[J]urisdiction of the Board over . ..

3 Valero’s Petition also discusses other projects not relevant to this proceeding.
Pet. at 3-7; see also Letter from Jocelyn Thompson, Alston & Bird, to Cynthia T. Brown,
STB (July 7, 2016) (discussing a different refinery project). Those projects, and their
accompanying records, are not before the Board. Because the preemption inquiry is fact
specific, the Board should decline to issue any rulings on other projects.



transportation by rail carriers . . . is exclusive.”). As the statute’s plain language makes
clear, a project must both constitute “transportation” and be performed “by rail carrier”
to come within the Board’s jurisdiction and trigger federal preemption. See N.Y. & Atl.
Ry. Co. v. Surface Transp. Bd., 635 F.3d 66, 71-72 (2d Cir. 2010); SEA-3, Inc. — Pet. for
Declaratory Order, Docket No. FD 35853, 2015 WL 1215490, at *4 (STB Mar. 17, 2015).
ICCTA defines “rail carrier” to mean “a person providing common carrier
railroad transportation for compensation.” 49 U.S.C. § 10102(5). “A common carrier
railroad,” in turn, “is a well-understood concept . . . [that] refers to a person or entity
that holds itself out to the general public as engaged in the business of transporting
persons or property from place to place for compensation.” Rail-Term Corp.— Pet. for
Declaratory Order, Docket No. FD 35582, 2013 WL 6078414, at *6 (STB Nov. 19, 2013)
(internal quotation marks omitted). “Whether a particular activity is considered part of
transportation by rail carrier under section 10501(b) is a case-by-case, fact-specific
determination.” Tex. Cent. Bus. Lines Corp. v. City of Midlothian, 669 F.3d 525, 530 (5th
Cir. 2012) (internal quotation marks omitted). To qualify, an activity must be performed
directly by, or “under the auspices of,” a rail carrier. SEA-3, 2015 WL 1215490, at *4.
Whether a project constitutes “transportation by rail carrier” is a threshold
inquiry in any ICCTA preemption analysis. If local government action does not target
“transportation by rail carrier,” then the Board lacks jurisdiction over the project, and
ICCTA preemption does not apply. See N.Y. & Atl. Ry. Co., 635 F.3d at 71-75; SEA-3,

2015 WL 1215490, at *4-5. If, and only if, ICCTA applies does the Board proceed to



examine the scope of federal preemption. See Tex. Cent. Bus. Lines Corp., 669 F.3d at 532;
N.Y. Susquehanna & W. Ry. Corp. v. Jackson, 500 F.3d 238, 246, 252 (3d Cir. 2007).

There is a strong presumption against preemption in cases involving “zoning
and health and safety regulation.” See Fla. E. Coast Ry. Co. v. City of West Palm Beach, 266
F.3d 1324, 1328-29 (11th Cir. 2001). Because of that presumption, the party contending
that preemption applies has the burden of persuasion. Id. at 1329.

ARGUMENT
L. Valero is neither a rail carrier nor acting under the auspices of a rail carrier

It is undisputed that Valero, not Union Pacific, would construct, own, and
operate the Project. RDEIR 2-3; FEIR 2.5-31. Valero is not a “rail carrier.” It does not
“hold([] itself out to the general public as engaged in the business of transporting
persons or property from place to place for compensation.” Rail-Term Corp., 2013 WL
6078414, at *6 (internal quotation marks omitted). Nor has it obtained a license from the
Board to operate as a rail carrier. See 49 U.S.C. §§ 10901, 10902; Hi Tech Trans, LLC — Pet.
for Declaratory Order — Newark, STB Finance Docket No. 34192 (Sub-No. 1), 2003 WL
21952136, at *5 n.12 (STB Aug. 14, 2003) (“There are formal procedures that must be
followed to obtain authority as a rail carrier from the Board.”). Indeed, Valero
characterizes itself as a recipient, rather than a provider, of rail carrier service. See Pet. at
12-14. The Project would therefore not “be performed” by a “rail carrier.” See SEA-3,
2015 WL 1215490, at *4.

Valero also would not operate the Project under a rail carrier’s auspices.

Activities are performed under a rail carrier’s auspices when “the rail carrier holds out



its own service through a third party that acts as the rail carrier’s agent, or the rail
carrier exerts control over the third party’s operations.” SEA-3, 2015 WL 1215490, at *4;
see, e.g., City of Alexandria — Pet. for Declaratory Order, STB Finance Docket No. 35157,
2009 WL 381800, at *4 (STB Feb. 17, 2009). Here, Valero “would not be acting as an agent
of [Union Pacific], and . . . [Union Pacific] would not control the operation of the
unloading facilities.” FEIR 2.5-31. Union Pacific admits that “[t]he [P]roject is being
conducted under the auspices of Valero and not Union Pacific.” Letter from Raymond
A. Atkins, Union Pacific Railroad Co., to Cynthia T. Brown, STB, at 3 (June 17, 2016)
[hereinafter Union Pacific Letter].

These concessions establish that the Project would not be performed under
Union Pacific’s auspices, and thus eliminate the need for further inquiry into this issue.
See SEA-3, 2015 WL 1215490, at *4. Nonetheless, additional scrutiny of the record
confirms this conclusion. For example, Valero would construct the Project entirely
within its own property, see DEIR 3-2, 3-4 & fig.3-2; Valero would own or lease the tank
cars used to deliver crude oil to the refinery, RDEIR 2-8; and Valero would maintain the
“new equipment, pipelines, and associated infrastructure as well as new and realigned
segments of existing railroad track within the Refinery boundary,” RDEIR 2-3. And
there is no evidence that Union Pacific would have contractual liability for the Project;
that Union Pacific would hold out Valero’s expanded refinery operations as part of
Union Pacific’s own services; that Union Pacific would set rates or receive fees for
Valero’s expanded refinery operations; that entities other than Valero would use the

expanded refinery; or that the Project would advance Union Pacific’s public functions
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rather than Valero’s private interests alone. Cf, e.g., Tex. Cent. Bus. Lines Corp., 559 F.3d
at 531-32; Fla. E. Coast Ry. Co., 266 F.3d at 1336; Town of Babylon & Pinelawn Cemetery,
2008 WL 275697, at *3-4. “The facts of this controversy are not in dispute,” Union Pacific
Letter at 2, and confirm that Valero would not act under Union Pacific’s auspices.

II. Because the Project would be performed neither by, nor under the auspices of,
a rail carrier, it is not subject to the Board’s jurisdiction or ICCTA preemption

A. An uninterrupted line of Board and court decisions makes clear that the
Board lacks jurisdiction over the Project and that ICCTA does not apply

Because Valero’s Project does not constitute transportation by a “rail carrier,” the
Board lacks jurisdiction over the Project, and ICCTA does not preempt the denial of the
use permit for the Project. See 49 U.S.C. § 10501(a). In its recent SEA-3 decision, the
Board —under facts virtually identical to the ones here —reaffirmed that transportation
“by rail carrier” is a prerequisite for Board jurisdiction and ICCTA preemption.

In that case, SEA-3, Inc., a non-carrier, sought to construct additional rail berths
at its propane transloading facility.# SEA-3, 2015 WL 1215490, at *1. Pan Am Railways, a
rail carrier, provided rail service to SEA-3’s facility, and the expansion would have
enabled Pan Am to deliver additional propane to the facility. Id. After the local planning
board approved SEA-3’s expansion project, the neighboring City of Portsmouth sought
to overturn the approval, or, in the alternative, to require a study of the rail effects of

the project. Id. at *2. SEA-3 argued that Portsmouth was “attempting to regulate rail

4 “Transloading is the transfer of commodities between rail cars and trucks, a
process used when the ultimate destination of a commodity is not served by a railroad.”
Tex. Cent. Bus. Lines Corp., 669 F.3d at 528.
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transportation by Pan Am,” id. at *3, and that “any attempts by localities or states to
direct rail traffic or impose preclearance requirements on transload facilities are
federally preempted under § 10501(b),” id. at *2.

Rejecting SEA-3’s arguments, the Board held that it lacked jurisdiction over SEA-
3’s project and that SEA-3 had failed to demonstrate that ICCTA applied. See id. at *4-5.
The Board explained that its jurisdiction only “extends to rail-related activities . . . if the
activities are performed by a rail carrier, the rail carrier holds out its own service
through a third party that acts as the rail carrier’s agent, or the rail carrier exerts control
over the third party’s operations.” Id. at *4. “The record presented to the Board in this
case,” the Board explained, “does not demonstrate that SEA-3 is a carrier or that it is
performing transportation-related activities on behalf of Pan Am or any other rail
carrier at the transload facility.” Id.

Here, as in SEA-3, there is no evidence that the activities at issue would be
“performed by a rail carrier.” See id. On the contrary, the record clearly demonstrates
that Valero, a non-carrier, would singlehandedly build and operate the Project. RDEIR
2-3; FEIR 2.5-31. Likewise, there is no evidence that a rail carrier would be “hold[ing]
out its own service through a third party that acts as the rail carrier’s agent” or
“exert[ing] control over the third party’s operations.” See SEA-3, 2015 WL 1215490, at *4.
Instead, Valero has expressly denied any agency relationship with Union Pacific, and
Union Pacific “would not control the operation of the unloading facilities.” FEIR 2.5-31.
The record here, as in SEA-3, precludes a finding that the Board has jurisdiction or that

ICCTA applies.
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Valero clings to the dictum in SEA-3 that if any “state or local entity were to take
actions . . . that interfere unduly with Pan Am’s common carrier operations, those actions
would be preempted under § 10501(b).” 2015 WL 1215490, at *6 (emphasis added); see
Pet. at 19. But that dictum merely stands for the unremarkable proposition that state or
local regulation of “transportation by rail carrier” would fall within the Board’s
jurisdiction and be subject to § 10501(b) preemption. That hypothetical situation is not
present here, as the Project would not be “performed by, or under the auspices of, a ‘rail
carrier.”” SEA-3, 2015 WL 1215490, at *4. Similarly, in its letter to the Board, Union
Pacific makes much of the proposition that state and local regulation may be preempted
even if “a non-carrier seeks the permit.” Union Pacific Letter at 3. But that proposition
goes no further than the familiar principle that a non-carrier’s project may fall within
the Board’s exclusive jurisdiction if it is performed “under the auspices of” a rail carrier.
SEA-3,2015 WL 1215490, at *4. Those auspices are not present here.

While SEA-3 is decisive on these facts, numerous other court and Board decisions
are in accord. In Hi Tech Trans, LLC v. New Jersey, 382 F.3d 295 (3d Cir. 2004), the Third
Circuit dismissed as “untenable” and “meritless,” id. at 310, a claim virtually identical
to Valero’s claim here. The company Hi Tech, a non-carrier, operated a waste loading
facility at a railroad’s rail yard. Id. at 298, 308. At the facility, Hi Tech unloaded trucks
carrying trash, and then transferred the trash into railcars for shipment to disposal
facilities. Id. at 299. Hi Tech claimed that ICCTA preempted the application of state
solid waste regulations to the facility. Id. at 297. Dismissing Hi Tech’s contention, the

Third Circuit held that “the most cursory analysis of Hi Tech’s operations reveals that
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its facility does not involve “transportation by rail carrier.” The most it involves is
transportation “to rail carrier.”” Id. at 308. The court concluded that the “mere fact that
the [railroad] ultimately uses rail cars to transport the . . . debris Hi Tech loads does not
morph Hi Tech’s activities into ‘transportation by rail carrier.”” Id. at 309.

Both the Board and other courts have since affirmed “that there is, indeed, a
difference between transportation to a rail carrier and transportation by a rail carrier.”
N.Y. & Atl. Ry. Co., 635 F.3d at 72-73 (emphases added); see, e.g., |.P. Rail, Inc. v. N.].
Pinelands Comm'n, 404 F. Supp. 2d 636, 650-52 (D.N.]. 2005); CEFNR Operating Co. v. City
of Am. Canyon, 282 F. Supp. 2d 1114, 1118-19 (N.D. Cal. 2003); Tri-State Brick & Stone of
N.Y., Inc. & Tri-State Transp. Inc. — Pet. for Declaratory Order, STB Finance Docket No.
34824, 2006 WL 2329702, at *2, *6 (STB Aug. 11, 2006). The Board and courts have
likewise recognized that the same difference exists between transportation “from a rail
carrier” and transportation by a rail carrier. See Tri-State Brick & Stone of N.Y., Inc. v. City
of New York, No. 05 Civ 7561 GBD, 2007 WL 735023, at *2 (S.D.N.Y. 2007); see, e.g., Town
of Babylon & Pinelawn Cemetery, 2008 WL 275697, at *4. The decisions are consistent with
the “cardinal principle of statutory construction. . . to give effect, if possible, to
every ... word of a statute.” Bennett v. Spear, 520 U.S. 154, 173 (1997) (internal quotation
marks omitted); see also Chamber of Commerce of U.S. v. Whiting, 563 U.S. 582, 594 (2011)
(“When a federal law contains an express preemption clause, we focus on the plain
wording of the clause, which necessarily contains the best evidence of Congress’

preemptive intent.” (internal quotation marks omitted)).
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Here, the facts clearly demonstrate that the Project involves nothing more than
transportation “from” a rail carrier. Union Pacific’s sole connection to the Project would
be its delivery of crude oil to the refinery. See RDEIR 2-3, 2-20 to 2-21; FEIR 2.5-31; Pet.
at 2. Union Pacific’s transportation of goods to Valero’s Project is insufficient to
“morph” Valero’s activities into “transportation by rail carrier” within the Board’s
exclusive jurisdiction. See 382 F.3d at 309 (emphasis added).

SEA-3 and Hi Tech Trans demonstrate that the regulation of “transportation by
rail carrier” is a prerequisite for any ICCTA preemption analysis. As the Second Circuit
put it, “Both the courts and the STB . . . consistently find that to fall within the STB's
exclusive jurisdiction, the facility or activity must satisfy both the “transportation” and
‘rail carrier” statutory requirements.” N.Y. & Atl. Ry. Co., 635 F.3d at 72 (emphasis
added); see, e.g., Fla. E. Coast Ry. Co., 266 F.3d at 1336-37; Tri-State Brick & Stone of N.Y.,
2007 WL 735023, at *1-2; Grafton & Upton R.R. Co. v. Town of Milford, 417 F. Supp. 2d 171,
175-79 (D. Mass. 2006); ].P. Rail, 404 F. Supp. 2d at 649-52; CFNR Operating Co., 282 F.
Supp. 2d at 1118-19; Town of Babylon & Pinelawn Cemetery, 2008 WL 275697, at *3-4;
Devens Recycling Ctr., LLC — Pet. for Declaratory Order, STB Finance Docket No. 34952,
2007 WL 61948, at *2-3 (STB Jan. 10, 2007); Tri-State Brick & Stone of N.Y., 2006 WL
2329702, at *3-6; Town of Milford — Pet. for Declaratory Order, STB Finance Docket No.
34444, 2004 WL 1802301, at *2-3 (STB Aug. 12, 2004); Hi Tech Trans, 2003 WL 21952136,
at *3-5. In sum, because Valero's refinery Project does not constitute transportation “by

rail carrier,” ICCTA does not apply and the Board does not have jurisdiction.
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B. Because Valero is not a rail carrier, it is irrelevant that the denial of the
permit for the refinery Project may have indirect effects on rail traffic

Valero mistakenly urges the Board to bypass the threshold determination of
whether ICCTA applies and proceed directly to determining whether the Planning
Commission’s permit denial “indirectly regulate[s] rail transportation,” has the “effect
of managing or governing rail transportation,” or “unreasonably burden][s] interstate
commerce.” Pet. at 13-14 (internal quotation marks omitted). But the Board and courts
use these tests to assess the scope (or “reach”) of ICCTA preemption only once it is clear
that ICCTA applies.

For example, in New York Susquehanna and Western Railway Corp., the Second
Circuit considered whether ICCTA preempted state regulation of transloading activities
undertaken by a railroad company. The court first examined whether the company’s
activities were “[c]lovered” by ICCTA. 500 F.3d at 246. Only after ascertaining that the
activities constituted “transportation by rail carrier” did the court decide whether the
regulations would have the “effect of managing or governing” or “unreasonably
burden[ing] rail carriage.” Id. at 252-54; see also Padgett v. Surface Transp. Bd., 804 F.3d
103, 107-08 (1st Cir. 2015) (deciding that activities constituted “transportation by rail
carrier” before considering whether health and safety regulations were preempted
(internal quotation marks omitted)); Tex. Cent. Bus. Lines Corp., 669 F.3d at 532
(concluding that “ICCTA preemption applies” before turning to assessment of

“preemption’s reach”).
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Valero has not cited a single case in which the Board or a court examined
ICCTA’s preemptive scope absent “transportation by rail carrier.” In Winchester, a non-
carrier operated a warehouse in the Town of Winchester. Boston & Maine Corp. &
Springfield Terminal R.R. Co. — Pet. for Declaratory Order (Winchester), Docket No. FD
35749, 2013 WL 3788140, at *1 (STB July 19, 2013). The rail carrier Pan Am “provide[d]
common carrier rail transportation . . . to the warehouse.” Id. Finding that the
warehouse was being used as a freight yard in contravention of municipal zoning laws,
the Town “direct[ed] that all rail traffic to the warehouse immediately cease and desist.”
Id. (internal quotation marks omitted). The Board held that the Town’s order regulated
transportation by Pan Am —a rail carrier —because it “prohibit[ed] all rail traffic to the
warehouse,” and thus was preempted by ICCTA. Id. at *3 (emphasis added).

In SEA-3, the Board distinguished Winchester precisely on this ground, stating
that Winchester involved “local regulation of the railroad’s ability to conduct common
carrier transportation.” SEA-3, 2015 WL 1215490, at *5 (emphasis added). Likewise, in
all other cases cited by Valero, the Board specifically found, or the facts made clear, that
the activities included transportation by a rail carrier:

o The Board explained that Norfolk Southern Railway Co. v. City of Alexandria, 608

F.3d 150 (4th Cir. 2010), “involved local regulation of transloading performed by

the rail carrier or under its auspices.” SEA-3, 2015 WL 1215490, at *5; see also City

of Alexandria, 608 F.3d at 154 (describing the rail carrier as the “operat[or]” of the

transloading facility at issue).
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The Board similarly explained that Joint Petition for Declaratory Order — Boston and
Maine Corp. and Town of Ayer, STB Finance Docket No. 33971 (STB May 1, 2001),
“involved local regulation of transloading performed by the rail carrier or under
its auspices.” SEA-3, 2015 WL 1215490, at *5.

The Board cited Green Mountain Railroad Corp. v. Vermont, 404 F.3d 638 (2d Cir.
2005), as a case involving “transloading and temporary storage . . . by a rail
carrier.” Town of Babylon & Pinelawn Cemetery, 2008 WL 275697, at *3; see also
Green Mountain R.R. Co., 404 F.3d at 640 (acknowledging that “Green Mountain is
a ‘rail carrier’ as defined by the Termination Act”).

The Board cited Norfolk Southern Railway Co. v. City of Austell, No. CIVA1:97-CV-
1018-RLV, 1997 WL 1113647 (N.D. Ga. Aug. 18, 1997), as a case in which
“jurisdiction was found and local regulations relating to transportation facilities
preempted only when those facilities have been operated or controlled by a rail
carrier.” Hi Tech Trans, LLC, 2003 WL 21952136, at *4; see also City of Austell, 1997
WL 1113647, at *1 (characterizing the plaintiffs as “common carriers by rail”).

In City of Auburn v. United States, 154 F.3d 1025, 1028 (9th Cir. 1998), Burlington
Northern and Santa Fe Railway, a rail carrier, claimed that ICCTA preempted
local permitting for its rail line.

In CSX Transportation, Inc. — Petition for Declaratory Order, STB Finance Docket
No. 34662, at *2 (STB Mar. 14, 2005), the city passed an act that “would ban
transportation of” certain hazardous substances and “any rail car that is ‘capable

of containing” such materials” within a certain geographical area.
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Valero nonetheless urges the Board to apply the “managing or governing” test
from these rail carrier cases to non-carrier projects if a denial would indirectly affect rail
traffic. Pet. at 13-14. But it is irrelevant that denial of a non-carrier project would
indirectly affect rail traffic. In SEA-3, for example, the City of Portsmouth’s success in
blocking SEA-3’s proposed expansion of its propane transload facility would have had
the effect of preventing Pan Am from increasing propane deliveries to the facility. See
2015 WL 1215490, at *1-2. That effect was irrelevant to the Board’s conclusion that
ICCTA did not preempt Portsmouth’s actions. See id. at *3-4. Similarly, in Hi Tech Trans,
New Jersey’s order that Hi Tech “cease and desist” operations at its waste transloading
facility would have effectively halted rail shipments of waste to the facility. See 382 F.3d
at 300-01. Again, that effect was irrelevant to the Third Circuit’s conclusion that ICCTA
did not preempt the state regulations. See id. at 308-09. Indeed, this is the same fact
pattern in every case in which the Board or a court found that the regulation was of a
non-carrier. See, e.g., N.Y. & Atl. Ry. Co., 635 F.3d at 68-69; Fla. E. Coast Ry. Co., 266 F.3d
at 1326-27; Tri-State Brick & Stone of N.Y., 2007 WL 735023, at *1-2; Grafton & Upton R.R.
Co., 417 F. 2d at 172-73; ].P. Rail, 404 F. 2d at 642-43, 646, CFNR Operating Co., 282 F.
Supp. 2d at 1116; Town of Babylon & Pinelawn Cemetery, 2008 WL 275697, at *1; Town of
Milford, 2004 WL 1802301, at *1-2. Thus, it cannot be that ICCTA preempts a local
government’s regulation of a non-carrier’s actions simply because that regulation would
effectively (but indirectly) lead to less train traffic.

Union Pacific argues, without offering any evidence, that state and local

governments are, with “increasing frequency,” using conditions imposed on non-
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carriers to regulate the railroads. Union Pacific Letter at 1; see also Letter from Theodore
K. Kalick, Canadian National Railway Co., to Cynthia T. Brown, STB (July 5, 2016);
Letter from Peter J. Shudtz, CSX Corp., to Cynthia T. Brown, STB (July 1, 2016).
Similarly, Valero complains that local or state governments have exercised regulatory
authority over other proposed refinery projects across the country. Pet. at 3-7. Rather
than being a new “patchwork of state and local rules” that is “unsustainable,” Union
Pacific Letter at 1, such state and local regulation of non-carrier operations has long
existed without significant repercussions. Fifteen years ago, the Eleventh Circuit
declared that “[a]llowing localities to enforce their ordinances with the possible
incidental effects such laws may have on railroads would not result in the feared
‘balkanization” of the railroad industry” because “[u]nlike direct regulation of
railroads” regulation of non-carriers does not burden railroads “with the patchwork of
regulation that motivated the passage of the ICCTA.” Fla. E. Coast Ry. Co., 266 F.3d at
1339; see also Dilts v. Penske Logistics, LLC, 769 F.3d 637, 647 (9th Cir. 2014) (“The fact that
laws may differ from state to state is not, on its own, cause for . . . preemption.”).

This result is also consistent with Congress’s will. “Congress intended the
transportation and related activities undertaken by rail carriers to benefit from federal
preemption but did not mean such preemption to extend to activity related to rail
transportation undertaken by non-rail carriers.” Grafton & Upton R.R. Co., 417 F. Supp.
2d at 176; see id. at 176-77 (rejecting a railroad company’s “assertion that it would have

17

been ‘the truly affected entity’”” with respect to a town’s prohibition of a non-carrier’s

development of a rail yard). Put another way, ICCTA does not preempt local regulation
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of a non-carrier’s activities, even if it would preempt regulation of the same activities
when undertaken by a rail carrier. See Fla. E. Coast Ry. Co., 266 F.3d at 1336-37; Grafton &
Upton R.R. Co., 417 F. Supp. 2d at 176.

Besides being contrary to the plain language of the statute, interpreting ICCTA
to cover non-carrier activities would add innumerable disputes to the Board’s already
crowded docket. See Hi Tech Trans, 382 F.3d at 309. If Valero’s “reasoning is accepted,
any nonrail carrier’s operations would come under the exclusive jurisdiction of the STB
if, at some point in a chain of distribution, it handles products that are eventually
shipped by rail by a railcarrier.” Id. That would subject a wide range of commercial and
industrial facilities — such as refineries, manufacturing plants, garbage dumps, and big-
box retail stores —to the Board’s jurisdiction. The Board should “not accept the
argument that Congress intended the exclusive jurisdiction of the STB to sweep that
broadly.” Id.; accord CFNR Operating Co., 282 F. Supp. 2d at 1118-19. The law is clear that
the Board need not, and should not, delve into an inquiry of the purported effects of the
Planning Commission’s permit denial.

III.  The Planning Commission’s denial of the permit for the refinery Project does

not prevent Valero from receiving, or Union Pacific from providing, common
carrier service

Contrary to Valero’s claim, Pet. at 12-13, 18, the Planning Commission’s denial of
the use permit for the Project does not affect Valero’s ability to receive common carrier
service or prohibit Union Pacific from providing that service. Valero, citing 49 U.S.C.

§ 11101(a), argues that the denial of the Project impedes its “right” to common carrier

service, see Pet. at 14, but that section states only that a “rail carrier” providing
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transportation or service “shall provide the transportation or service on reasonable
request.” It says nothing about whether a local government can deny, under its zoning
laws, a non-carrier project that merely has an incidental relationship to transportation
by a rail carrier. The only regulation at issue here is the City’s use permit for Valero’s
offloading rack and related facilities on the refinery property. The Planning
Commission’s denial of that permit does not affect Union Pacific’s provision of rail
service to and from the refinery.

Thus, regardless of whether the Project is built, Valero may continue to import
and export products via rail, as it currently does. See Pet. at 8 n.25; see also RDEIR 2-3.
Indeed, Valero could request and receive crude oil tank cars at the refinery even if the
Project is never built. That Valero could not offload and store the crude oil —either
efficiently or perhaps at all —without the proposed refinery modifications might
discourage Valero from requesting such service, but it in no way prohibits Valero from
making, or Union Pacific from fulfilling, the request. The denial of the permit for the
refinery Project “alters the incentives, but does not dictate the choices.” See Fla. E. Coast
Ry. Co., 266 F.3d at 1331 (internal quotation marks omitted).

In Tri-State Brick and Stone of New York, the Board confronted —and rejected —an
argument that mirrors Valero’s argument here. In that case, petitioner non-carriers
operated a transloading facility at a rail yard owned by the City of New York. 2006 WL
2329702, at *1-2. A railroad provided “rail service up to and into the [yard].” Id. at *2.
When the city sought to evict petitioners from the yard, petitioners argued that the city

could not interfere with their right to service from the railroad. Id. at *5. The Board

21



dismissed petitioners’ contention, finding that the city’s eviction of “a noncarrier
occupant over whose activities the Board has no jurisdiction” did not interfere with
common carrier service. Id. While recognizing that the petitioners could “demand
service upon reasonable request,” the Board stated that “that is not the issue here.” Id.
As the Board discerned, “Petitioners’ concern is not that rail service at the Yard is being
interrupted, but that their occupancy of the Yard . . . is being interrupted.” Id.

Here, as in Tri-State, Valero’s true concern is not interference with rail service to
its refinery property, but rather interference with its desired use of the property. And as
in Tri-State, the Planning Commission is not interfering with rail service “by using state
or local laws to [prevent property use by] a noncarrier . . . over whose activities the Board
has no jurisdiction.” See id. (emphasis added); see also SEA-3, 2015 WL 1215490, at *5
(rejecting an argument that restrictions on non-carrier SEA-3’s propane transloading
facility would “impose restrictions on SEA-3s ability to use, and Pan Am’s ability to
provide, rail transportation”).

Valero also cites the Board’s Winchester decision to support its argument that the
Planning Commission has denied it common carrier service, see Pet. at 14, but the facts
in Winchester are materially distinguishable. In Winchester, the Board held that the
“Town’s orders prohibiting all rail traffic to the warehouse conflict with the federal right
of [the non-carrier warehouse operator]| to request common carrier service and the
federal obligation of Pan Am, a rail common carrier, to provide that service.” 2013 WL
3788140, at *3 (emphasis added). Here, in contrast, the Planning Commission’s denial of

a permit for the refinery Project does not constitute a prohibition on any rail traffic—
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much less a prohibition on all rail traffic—to Valero’s refinery. In sum, the Planning
Commission’s denial of the Project permit does not deny Valero’s ability to receive, or
Union Pacific’s ability to provide, common carrier service to the refinery.

IV. The Planning Commission’s reasons for denying the permit are irrelevant,

and, in any case, the Commission denied the permit for many reasons that had
nothing to do with Union Pacific’s operations

At its heart, Valero’s argument is that the Planning Commission’s reasons for
denying the permit for the Project were improper. But whether a non-carrier’s project
constitutes transportation “by rail carrier” is an objective inquiry based solely on the
nature and extent of the rail carrier’s role (if any) in the project. Here, Union Pacific’s
attenuated relationship to the Project is inadequate to render the Project transportation
“by rail carrier” within the Board’s jurisdiction. The Planning Commission’s reasons for
denying the permit do nothing to change that.

Neither the Board nor the courts look to the local government’s motivations for a
particular regulation when determining whether that regulation is preempted. In SEA-
3, the non-carrier SEA-3 alleged that the City of Portsmouth’s “sole objective” in
challenging the proposed expansion was “to prevent an increase in rail service to SEA-3
by blocking additional propane shipments from traveling through the City.” 2015 WL
1215490, at *5; see also id. at *2. Indeed, given that Portsmouth was an “uprail” city, it is
hard to imagine what else the city could have been concerned about. The Board did not
consider Portsmouth’s alleged motivations, however. Instead, consistent with the plain
language of ICCTA, the Board based its determination solely on whether the project

would be performed by, or under the auspices of, a “rail carrier.” See id. at *4-5.
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Similarly, in Florida East Coast Railway Co., the Eleventh Circuit explained that a
city’s “hostile motivation” for applying its zoning and licensing ordinances to a non-
carrier’s gravel distribution business on a rail carrier’s property was “not relevant to”
the court’s preemption analysis. 266 F.3d at 1339 n.12. Rather, in holding that ICCTA
did not preempt the city’s actions, the court relied solely on the fact that the project was
proposed by a non-carrier for private gain, and not for the benefit of a common carrier
in its service of the public. Id. at 1336. Accordingly, the Planning Commission’s reasons
for denying the permit are plainly “not relevant to” the touchstone for Board
jurisdiction: whether the Project constitutes transportation by a rail carrier. See id. at
1339 n.12.

Valero’s suggestion that the Board should determine whether preemption
applies based on the motivations of local decision-makers is also unworkable as a policy
matter. There often may be no record of why a particular agency regulates a non-
carrier. The substantial record about the issues considered by the Planning Commission
in this matter is the result of CEQA, which requires analysis of all project impacts,
including indirect impacts; a similar record will likely not exist for many other projects,
especially those in other states. Further, what influences the vote of any one decision-
maker may not be what influences the vote of another, or determines the decision of the
agency as a whole. The Board should continue to determine whether ICCTA applies
based on the objective identity of the regulated party (is it a rail carrier, or is it not?)

rather than the varied and often unknowable concerns of state and local agencies.
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However, even if the Planning Commission’s reasons were somehow relevant to
the ICCTA analysis —which they are not—the Commission denied the permit in
significant part for reasons related to the numerous impacts from Valero’s operations at
the refinery site. Those reasons are independent from any concerns about oil trains on
Union Pacific’s tracks. Thus, even under Valero’s incorrect new “reasons” test, ICCTA
does not apply and cannot preempt the denial of the use permit for the Project.

Specifically, the Project would cause significant air quality and greenhouse gas
impacts by increasing emissions from the refinery. The Project would allow Valero to
unload, and thus refine, up to 70,000 additional barrels of crude oil per day.> Pet., Ex. 1
at 7. By increasing the total amount of oil refined, the Project would increase air
pollution and greenhouse gas emissions from the refinery. Furthermore, although
Valero refuses to disclose the particular type of crude oil that it would import, the
Project would almost certainly bring in volatile Bakken crude and/or dirty Canadian
tar sands crude. See DEIR 3-22 to 3-24. Both of those types of crude would increase air
pollution and greenhouse gas emissions at the refinery even if the total throughput
remains the same. FEIR 2.5-224 to 2.5-236 (expert report explaining how changes in

crude slate would affect refinery emissions).

5> Although the EIR claims that Valero would offset the 70,000 barrels per day
brought in via rail by decreasing marine shipments by the same amount, the City would
not require that reduction. See DEIR at ES-1 to ES-3, 1-1 to 1-2. And while the air
district’s permit limits the refinery to processing 165,000 barrels per day of crude oil,
there is evidence that the refinery is currently operating at far below those levels and
could thus increase the amount of oil it is refining. FEIR 3.5-16, 3.5-22; Reply, Ex. E
(comment letters citing evidence that the refinery is processing only 114,443 barrels per

day).
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Construction and operation of the Project would also cause significant biological,
water quality, and flood hazard impacts at Valero’s property. The Project site is just feet
from Sulphur Springs Creek, DEIR 3-4 to 3-5 & figs. 3-1 & 3-2, 4.8-1, which provides
habitat for a variety of protected species, including the California red-legged frog,
western pond turtle, tri-colored blackbird, yellow-headed blackbird, Suisun song
sparrow, grasshopper sparrow, loggerhead shrike, yellow-breasted chat, San Francisco
common yellowthroat, and short-eared owl. DEIR 4.2-27 to 4.2-28. The EIR recognized
that construction of the offloading rack and other components of the Project could harm
water quality in the Creek by causing sedimentation, DEIR 4.8-15, and it also stated that
the noise, vibrations, visual disturbance, and increased human activity from
construction could have a “substantial adverse indirect effect on nesting birds” if not
properly mitigated. DEIR 4.2-28.

These “on-site” impacts were major areas of controversy during the public
comment period. Benicians, the California Attorney General, and many others
commented that the Project would increase air pollution and greenhouse gases at the
refinery. FEIR 2.4-104, 2.4-108 to 2.4-110 (California Attorney General comments on
refinery impacts); FEIR 2.5-157 to 2.5-165, 2.5-170 to 2.5-171 (Communities for a Better
Environment (CBE) comments on refinery impacts); FEIR 2.5-91 to 2.5-97, 3.5-16, 3.5-21
to 3.5-22 (Benicians for a Safe and Healthy Community (BSHC) comments on refinery
impacts); FEIR 2.5-195 to 2.5-205, 2.5-211, 3.5-43 to 3.5-44; Reply, Ex. E (Natural
Resources Defense Council comments on refinery impacts). Two refinery experts also

evaluated the EIR and found that the new crudes would lead to significant air quality
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and greenhouse gas impacts at the refinery. FEIR 2.5-173 to 2.5-184, 2.5-222 to 2.5-236.
Similarly, Benicians and others pointed out that the Project would cause significant
biological and water-quality impacts on Sulphur Springs Creek, and would cause
significant flood hazard impacts. FEIR 2.5-6, 2.5-8 (Martinez Environmental Group
comments on impacts to Sulphur Springs Creek); FEIR 2.5-91 (BSHC comments on
impacts to Sulphur Springs Creek); FEIR 2.5-99 to 2.5-100 (BSHC comments on flood
hazards); FEIR 2.5-168 to 2.5-169 (CBE comments on impacts to Sulphur Springs Creek).

The Planning Commission was deeply concerned about these “on-site” impacts
relating to Valero’s operations on the refinery property. In its resolution, the Planning
Commission cited these impacts as reasons to deny the permit:

e “The EIR does not disclose all information necessary for complete evaluation of
the air quality impacts of the project including the makeup of the crude oil
associated with this project . ...”

e “The...air quality, and greenhouse gas emissions analyses are insufficient.”

e “The project could potentially have negative biological impacts on Sulphur
Springs Creek . ...”

e “The project is located in the 100-year floodplain, which could increase the
hazards related to an accidental spill on the property.”

Pet., Ex. 4 at 4-5.¢ Although Valero suggests that some of these findings relate to off-site

impacts, Pet. at 14-15, they also address concerns about on-site impacts. For example,

¢ The Planning Commission also cited numerous general problems with the
environmental review process, including that the EIR did not express the independent
judgment of the City, did not state the City’s (as opposed to Valero’s) needs and
objectives, and did not explain why economic benefits would outweigh the harmful
environmental impacts. Pet., Ex. 4 at 4-5.
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the air quality and greenhouse gas EIR sections are insufficient both in their analysis of
refinery emissions (on-site impacts) and locomotive emissions (off-site impacts).
(Indeed, the ambiguity here highlights the futility of attempting to discern and
categorize the motivations of decision-makers.) The Planning Commission ultimately
found that the Project would be inconsistent with the City’s General Plan and would be
“detrimental to the public health, safety, or welfare of persons residing or working in or
adjacent to the neighborhood of the use.” Pet., Ex. 4 at 5.

Whether the Project will increase refinery emissions, and whether the offloading
rack will damage Sulphur Springs Creek or cause flood hazards, are matters beyond the
Board’s jurisdiction. 7 These potential effects do not arise from transportation by a “rail
carrier” any more than did the impacts of siting and operating the waste transloading
facilities in Hi Tech Trans. See 382 F.3d at 309 (noting the “uniquely vexing problem of
solid waste facilities in a densely populated state that has suffered the scourge of
unregulated solid waste facilities for decades”). Valero effectively concedes that these
concerns are outside of the Board’s jurisdiction. See Pet. at 16 (claiming that Valero does
not seek “an order declaring that the City’s permitting authority over the construction

and operation of the unloading rack itself is subject to ICCTA preemption”). These

7 Because Valero is not a rail carrier, the Board need not determine whether
Valero’s activities constitute “transportation.” Town of Babylon & Pinelawn Cemetery,
2008 WL 275697, at *5 n.13. Regardless, it is clear that refining crude oil falls far outside
the definition of transportation and thus is not governed by ICCTA. See Town of Milford,
2004 WL 1802301, at *2 (finding that “steel fabrication activities” by rail carrier “fall
outside the definition of railroad transportation”); see also Emerson v. Kansas City S. Ry.
Co., 503 F.3d 1126, 1129 (10th Cir. 2007) (“While certainly expansive, this definition of
‘transportation” does not encompass everything touching on railroads.”).
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reasons were adequate to deny the permit under local law. See Benicia Mun. Code
§ 17.104.060. To the extent Valero disagrees, that is an issue for the City Council and
state courts to decide, not the Board.

In short, even if the Board were to adopt Valero’s new and unsupported
“reasons” test, it should nonetheless decline to find jurisdiction over this matter because
the Planning Commission denied the permit on the basis of many reasons that had
nothing to do with impacts along the rail line.

V. The Board should not open a proceeding because the law is clear

When the law is clear, the Board may decline to institute a proceeding. Here, the
law is clear that the Board does not have jurisdiction. Accordingly, the Board should
decline to institute a proceeding. See, e.g., SEA-3, 2015 WL 1215490, at *4 (“Where the
law is clear, the Board may decline to institute a proceeding and instead provide
guidance on the preemption issue presented, and it is appropriate to do so here.”); Tri-
State Brick of N.Y., 2006 WL 2329702, at *6 (“Tri-State Transportation’s activities do not
rise to the status of a rail carrier. Thus, the Board does not have jurisdiction over Tri-
State Transportation’s activities . . . . Therefore, the petition to institute a declaratory
order proceeding will be denied.”); Town of Milford, 2004 WL 1802301, at *1 (“[T]here is
no need for the Board to institute a proceeding, because it is clear that . . . the Board
does not have jurisdiction over rail/truck transloading activities that are not performed
by a rail carrier, or on behalf of a rail carrier . . . [and] the broad Federal preemption of
section 10501(b) does not apply to activities over which the Board’s jurisdiction does not

extend.”); Hi Tech Trans, 2003 WL 21952136, at *3 (“It will not be necessary for the Board
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to institute a declaratory order proceeding here, because it is clear that the Board does
not have jurisdiction over truck-to-rail transloading activities that are not performed by
a rail carrier or under the auspices of a rail carrier holding itself out as providing those
services.”). Further, opening a proceeding at this time would almost certainly ensure
that the Board would not rule by September 20, 2016, the date the City Council is
scheduled to reconvene to consider Valero’s appeal.

CONCLUSION

For the foregoing reasons, Benicians respectfully request that the Board decline

to institute a proceeding and deny Valero’s Petition for Declaratory Order.
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EXECUTIVE SUMMARY

ES-1 Introduction

This Environmental Impact Report (EIR) is an informational document that discloses to the
public and to decision-makers the environmental effects of the proposed Valero Benicia
Refinery’s Crude by Rail project (Project). This Executive Summary includes the following
sections:

Introduction (ES-1)

Project Objectives (ES-2)

Project Setting and Location (ES-3)

Project Description (ES-4)

Alternatives (ES-5)

Environmentally Superior Alternative (ES-6)

Areas of Controversy and Issues to be Resolved (ES-7)
Summary of Impacts (ES-8)

A comparative summary of the impacts of the Project and the alternatives to the Project is
provided in Table 2-1, in Chapter 2. The EIR assesses the direct, indirect, and cumulative
environmental impacts that could occur as a result of constructing, operating, and maintaining the
Project. These analyses are based upon information submitted by Valero in its application for a
Use Permit to the City of Benicia for the Project. This EIR is an informational document that, in
itself, does not determine whether the Project should be approved, but informs local officials in
the planning and decision-making process.

ES-2 Project Objectives

The Valero Benicia Refinery (Refinery) converts crude oil into finished products, including
gasoline, jet fuel, liquefied petroleum gas, heating oil, fuel oil, asphalt, petroleum coke, and
sulfur. The Project would provide an alternate means of delivering crude oil feedstock to the
Refinery. The Project has the following objectives:

1. Allow for the delivery of up to 70,000 barrels per day of North American-sourced crude oil

by rail.

2. Replace marine vessel delivery with rail delivery of up to 70,000 barrels per day of crude
oil.

Valero Benicia Crude by Rail Project ES-1 June 2014
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3. Mitigate project-related impacts.

4. Implement the Project without changing existing Refinery process equipment or Refinery
process operations, other than operation of the Project components.

5. Continue to meet requirements of existing rules and regulations pertaining to oil refining
including the State of California Global Warming Solutions Act of 2006 (AB 32).

ES-3 Project Setting and Location

The Refinery is located at 3400 East Second Street, an industrial area in the eastern portion of the
City of Benicia, in Solano County. The Refinery lies in a general north-south orientation near and
west of Interstate 680. The Refinery is located along the northern edge of the Suisun Bay below a
low range of coastal hills. To the west of East Second Street is open space, and the closest
residential areas are approximately 3,000 feet to the south and west of the Refinery, and
approximately 2,100 feet to the northwest of the Project site. Refinery operations occupy
approximately 330 acres of the 880 acre Valero property.

The Refinery dock is located on the Carquinez Strait between the Benicia-Martinez Bridge and
the Port of Benicia wharf. The Refinery’s marine terminal and pipeline to the Refinery provide
access for receiving and shipping bulk cargoes by marine vessel. The existing Union Pacific
Railroad (UPRR) rail line provides rail access for the Refinery and for the Benicia Industrial

Park. The Benicia Industrial Park is located east and north of the Refinery. Presently, the Refinery
uses tank cars to receive chemicals used in refining and to ship refined products from the
Refinery.

A new tank car unloading rack capable of unloading two parallel rows of tank cars (one on each
side) and transferring crude oil to the Refinery would be installed as part of the Project in the
northeastern portion of the main Refinery property, between the eastern side of the lower tank
farm and the fence adjacent to Sulphur Springs Creek.

The new tank car unloading facilities would include a liquid spill containment sump with the
capacity to contain the contents of at least one tank car. In addition, the existing liquid spill
containment for tanks abutting the tank car unloading facilities would be modified to allow
installation of the unloading facilities. Part of the existing containment berm for the tank field
would be removed and a new concrete berm would be constructed approximately 12 feet west of
the existing earthen berm.

The Project would install approximately 8,880 track-feet of new track on Refinery property.
Three new track turnouts and one crossover would be installed. The Project would also realign
approximately 3,560 track-feet located on Refinery property.

New rail spurs and parallel storage and departure spur would be constructed between the eastern
side of the lower tank farm and the western side of the fence along Sulphur Springs Creek.

Valero Benicia Crude by Rail Project ES-2 June 2014
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Ancillary facilities affected by the Project would include crude oil offloading pumps and pipeline
and associated infrastructure, spill containment structures, a firewater pipeline, groundwater
wells, and a service road.

ES-4 Project Description

Overview

The purpose of the Project is to install new equipment, pipelines, and infrastructure to allow the
Refinery to receive a portion of its crude oil feedstock deliveries by tank car.

The Project would allow Valero to accept up to 100 tank cars of crude oil a day in two 50-car
trains. The trains would enter the Refinery on an existing rail spur that crosses Park Road. The
crude oil unloaded from the tank cars would be pumped to the existing crude oil storage tanks in
the Refinery via a new crude offloading pipeline, connected to existing piping located within the
Refinery. Valero would ask UPRR to schedule Valero’s trains so that none of them cross Park
Road during the commute hours of 6:00 AM to 9:00 AM and 4:00 PM to 6:00 PM. Valero would
operate the Project components 24 hours per day, 7 days per week, and 365 days per year.

Based on Valero’s plans, the crude oil delivered by rail would displace up to 70,000 barrels per
day of the crude oil that is presently delivered by marine vessels. Crude oil delivered to the
Refinery by tank car would not displace crude oil delivered to the Refinery by pipeline.

The crude oil to arrive by tank car would originate at sites in North America and be shipped by
UPRR. UPRR would transport tank cars on existing rail lines from sources in North America to
Roseville, California, where the cars would be assembled into a train for shipment into the
Refinery. Valero would own or lease the tank cars that would be used to transport crude oil from
Roseville to Benicia. Under regulations adopted by the Pipeline and Hazardous Materials Safety
Administration (PHMSA), crude oil shipped by rail must be shipped in tank cars built to the
“DOT-111" specification. In 2011, the Association of American Railroads voluntarily imposed
more stringent standards on the design of DOT-111 tank cars. Tank cars that meet these new
standards are generally known by the number “1232,” and are referred to herein as “1232 Tank
cars.” All DOT-111 tank cars ordered after October 1, 2011 must meet the standards for

1232 Tank cars. DOT-111 tank cars ordered before 2011 that do not meet the standards for

1232 Tank cars are commonly known as “legacy” DOT-111 tank cars. Valero has committed that,
when the PHMSA regulations call for use of a DOT-111 car, Valero would use 1232 Tank cars
rather than legacy DOT-111 cars. See Section 3.4.1.3, in the Project Description for further
discussion of tank cars. UPRR owns and operates the locomotives that would be used to transport
the tank cars from Roseville to Benicia.

The Project would not involve any changes to the existing Refinery operations or process
equipment, other than the construction and operation of the Project components. The Project
would not increase the amount of crude oil that can be processed at the refinery, or the amounts
of petroleum products that can be produced. The Project does not propose any change to the Bay

Valero Benicia Crude by Rail Project ES-3 June 2014
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CHAPTER 1

Introduction

1.1 Purpose of This Document

This Environmental Impact Report (EIR) discloses to the public and the City’s decision-makers
the environmental consequences of the proposed Valero Benicia Refinery’s Crude by Rail project
(Project). This document assesses the environmental impacts that might result from the Project, as
it is described in the application to the City, as well as the cumulative environmental impacts in
the vicinity of the Project area. The analysis and conclusions in this document do not require that
the Project be approved or denied. Rather, this document provides information about the Project’s
environmental impacts to assist the City in deciding whether to approve the project. This
document is based upon Valero’s application and supplemental materials that Valero submitted to
the City of Benicia and the Bay Area Air Quality Management District (BAAQMD).

1.2 Project Overview

The Project would allow the Refinery to receive crude oil by rail. Currently, these crudes are not
readily accessible at the Refinery. The crudes would originate at sites in North America. Union
Pacific Railroad (UPRR) would transport the crudes in tank cars using existing rail lines to
Roseville, California, and then to the Refinery.

The Project involves the installation of a new tank car unloading rack, rail track spurs, pumps,
pipeline, and associated infrastructure at the Refinery. The Project would allow the Refinery to
accept up to 100 tank cars of crude oil a day? in two 50 tank car trains. The trains would enter the
Refinery on an existing rail spur crossing Park Road outside the southern boundary of the
Refinery. The crude oil unloaded from the tank cars would be pumped to the existing crude oil
storage tanks in the Refinery via a new pipeline connected to existing piping infrastructure.

The Project would allow Valero to receive up to 70,000 barrels? per day of the crude oil by rail.
Based on Valero’s current plans, Valero would reduce its shipments of crude by marine vessel by
the same amount. The crude oil delivered to the Refinery by tank car would not displace the crude
oil delivered by pipeline.

Assuming an average ship holds 350,000 barrels, and the Project displaces the maximum of
70,000 barrels per day of waterborne crude, the Project could displace as many as 73 ship

1 A day here is defined as a 24 hour period, midnight to midnight.
One barrel = 42 gallons of crude oil.
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deliveries per year. (70,000 x 365 days/yr / 350,000 barrels /average ship = 73 ships/year.) The
Project could displace the total quantity of crude oil delivered by marine vessel to the Refinery by
as much as 25,550,000 barrels in a 365 day year. Based on a three-year baseline period from
December 10, 2009 to December 9, 2012, annual marine vessel deliveries could be reduced by as
much as 82 percent.

The Project would not include, nor would it require, any changes to existing Refinery operations or
process equipment, other than installation and operation of the Project unloading rack and other
Project components. The Project would not change the Refinery’s crude oil processing rate3 or
increase the Refinery’s air emissions, except for emissions from the unloading of crude.

The Project would consist of the following primary components:

° Installation of a single tank car unloading rack capable of offloading two parallel rows of
25 crude oil tank cars.

° Construction of two parallel, offloading rail spurs to access the tank car unloading rack
along with a parallel departure track to store tank cars in preparation for departure, for a
total of 8,880 track-feet of new track on Refinery property.

o Installation of approximately 4,000 feet of 16-inch diameter crude oil pipeline and
associated components and pump infrastructure between the offloading rack and the
existing crude supply piping.

° Replacement and relocation of approximately 1,800 feet of existing tank farm dikes.

o Relocation of an existing firewater pipeline, compressor station, and underground
infrastructure.

o Relocation of groundwater wells along Avenue “A.”

o Construction of a service road adjacent to the proposed unloading rack.

Construction activities are scheduled to begin in 2014 and are expected to take approximately
25 weeks. Implementation of the Project would result in the addition of approximately 20 new
permanent refinery personnel (four crews of five).

1.3 Project Background

The City of Benicia, serving as Lead Agency under CEQA prepared an Initial Study (see
Appendix A) in accordance with CEQA Guidelines Section 15063 to determine the potential
environmental consequences of approval and implementation of the Project. The Initial Study
concluded that although the Project could have a significant effect on the environment, there
would not be a significant effect in this case because mitigation measures were added to the
Project that would avoid or reduce all impacts to a less than significant level. Mitigation measures

3 The Refinery’s crude oil processing rate is limited to an annual average of 165,000 barrels per day (daily maximum
of 180,000 barrels per day) by BAAQMD permit. This permit limit would remain unchanged.

Valero Benicia Crude by Rail Project 1-2 June 2014
Draft Environmental Impact Report



1. Introduction

terms that allow the reader of this document who is unfamiliar with the refining industry to
understand the basic operations within a refinery.

° Chapter 9 — References: Lists of references used in the entire document.

° Appendices: Project background information, including the Notice of Preparation, Initial
Study / Mitigated Negative Declaration, Scoping Report, Areas of Controversy, and
Technical Reports for Air Quality, Hazards, and Transportation.

1.9 Use of this Document by Agencies

In accordance with CEQA, as amended, the City of Benicia must consider the Project’s
environmental impacts as disclosed in this EIR before the City may approve Valero’s application
for a Use Permit. BAAQMD also may rely on this EIR when considering the Authority to
Construct permit and when preparing amendments to the Refinery’s Title V Permit.

1.10 Permits and Approvals

The Project will require permits and approvals before construction and operation can begin.
Among them are the Use Permit as well as grading and building permits not covered by the
Annual Permit Agreement with the City. A BAAQMD Authority to Construct permit would also
be required. In addition, the Project will be included in the Refinery’s Title V Permit at the time
the Title VV Permit is revised.

Valero Benicia Crude by Rail Project 1-7 June 2014
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3. Project Description

for shipment into the Refinery. Valero would own or lease the tank cars that would be used to
transport crude oil. UPRR owns and operates the locomotive engines that would be used.

Implementing the proposed Project could reduce marine vessel delivery of crude oil by as much
as 25,550,000 barrels in a 365 day year. Based on the three-year baseline period from December
10, 2009 to December 9, 2012 annual marine vessel deliveries could be reduced by as much as
82 percent.

The Project would not involve any changes to the existing Refinery operations or process
equipment, other than the construction and operation of the Project components. The Project
would not increase the amount of crude oil that can be processed at the refinery, or the amounts
of petroleum products that can be produced. The Refinery’s crude oil processing rate is limited to
an annual average of 165,000 barrels per day (daily maximum of 180,000 barrels per day) by its
Bay Area Air Quality Management District (BAAQMD) operating permit. The Project does not
propose any change to this limit. The Project does not propose changes to the emissions limits in
the current BAAQMD permits, although the Project does require approval of an Authority to
Construct from the BAAQMD. In connection with this approval, the BAAQMD will consider
locomotive emissions and tank car unloading emissions as may be caused by the Project.

3.1.2 Location

The Refinery is located at 3400 East Second Street, an industrial area in the eastern portion of the
City of Benicia, in Solano County. The Refinery lies in a general north-south orientation near and
west of Interstate 680. The Refinery is located along the northern edge of the Suisun Bay below a
low range of coastal hills. To the west of East Second Street is open space, and the closest
residential areas are approximately 3,000 feet to the south and west of the Refinery, and
approximately 2,100 feet to the northwest of the proposed Project site. Figure 3-1 shows a
location map of the region.

Refinery operations occupy approximately 330 acres of the 880 acre Valero property. The lands
and facilities of the Refinery are depicted in Figure 3-2.

The Refinery dock is located on the Carquinez Strait between the Benicia-Martinez Bridge and
the Port of Benicia wharf. The marine terminal for the Refinery and pipeline to the Refinery
provide access for receiving and shipping bulk cargoes by marine vessel. The existing UPRR rail
line provides rail access for the Refinery and for the Benicia Industrial Park. The Benicia
Industrial Park is located east and north of the Refinery. Presently, the Refinery uses tank cars to
receive chemicals used in refining and to ship refined products from the Refinery.

The Refinery and proposed Project site (within the Refinery) are zoned General Industrial.
Present land use at the proposed Project site is petroleum refining and storage. Construction and
operation of facilities associated with this proposed Project would be within the Refinery’s
property boundaries.

Valero Benicia Crude by Rail Project 3-2 June 2014
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3. Project Description

3.2 Project Objectives and Components

3.2.1 Project Objectives

The Valero Benicia Refinery converts a range of crude oil and other feedstocks into gasoline and
other petroleum products. The Project would provide an alternate means of delivering crude oil
feedstock to the Refinery. The Project has the following objectives:

1. Allow for the delivery of up to 70,000 barrels per day of North American-sourced crude oil
by rail.

2. Replace marine vessel delivery with rail delivery of up to 70,000 barrels per day of crude
oil.

3. Mitigate project-related impacts.

4. Implement the proposed Project without changing existing Refinery process equipment or
Refinery process operations, other than operation of the Project components.

5. Continue to meet requirements of existing rules and regulations pertaining to oil refining
including the State of California Global Warming Solutions Act of 2006 (AB 32).

As a result of implementation of the proposed Project, the Refinery would be able to continue to
efficiently produce fuels and other petroleum products for the California market and would
remain economically competitive.

3.2.2 Project Component Summary

The proposed Project is shown in Figure 3-3, and would consist of the following primary
components:

° Installation of a single tank car unloading rack capable of offloading two parallel rows of
25 crude oil tank cars.

° Construction of two parallel, offloading rail spurs to access the tank car unloading rack
along with a parallel departure track to store tank cars in preparation for departure, for a
total of 8,880 track-feet of new track on Refinery property.

o Installation of approximately 4,000 feet of 16-inch diameter crude oil pipeline and
associated components and pump infrastructure between the offloading rack and the
existing crude supply piping.

° Replacement and relocation of approximately 1,800 feet of existing tank farm dikes.

o Relocation of an existing firewater pipeline, compressor station, and underground
infrastructure.

o Relocation of groundwater wells along Avenue “A.”

° Construction of a service road adjacent to the proposed unloading rack.

Valero Benicia Crude by Rail Project 35 June 2014
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3. Project Description

same origin to the same destination. Manifest trains are express trains that carry a variety of
different commodities in cars with different origins and different destinations. Local trains make
multiple stops at terminals along the line. All of the trains carrying crude oil to the Refinery
would be unit trains travelling from an oil producing region to the Refinery.

The passenger trains are scheduled to the minute. UPRR dispatches the passenger trains so as to
meet these precise schedules. Freight trains do not typically run on regular schedules. In its
normal course of operation, however, UPRR dispatches freight trains so as to avoid congestion
that results in delayed deliveries.

If the Project were approved, Valero would ask UPRR to schedule Valero’s unit trains so that
none of them cross Park Road during the commute hours of 6:00 AM to 9:00 AM and 4:00 PM to
6:00 PM. UPRR has agreed to make all reasonable effort to comply with this request and,
therefore, it is expected that Valero’s unit trains will avoid crossing Park Road during the
commute hours. UPRR has demonstrated the ability to regularly meet passenger train schedules --
the Capitol Corridor trains dispatched by UPRR are on time 97% of the time. One can assume
that UPRR will have little difficulty scheduling trains around a three hour window and a two hour
window, given their success in meeting the much more precise one-minute schedules required by
Capitol Corridor. Moreover, UPRR currently avoids dispatching freight trains during the
commute hours in order to ensure that freight trains do not delay the Capitol Corridor passenger
trains. Valero’s requested schedule, therefore, is consistent with UPRR’s existing practice for
dispatching freight trains.

Valero would schedule delivery of one train between the nighttime hours 8:00 PM and 5:00 AM,
and a second train in the daytime hours (except during the commute hours). It would take Valero
approximately 12 hours to unload each train and prepare the empty train for the return trip to
Roseville. Thus, two trains would cross Park Road during the evening hours, and two would cross
Park Road during the daytime hours other than the hours of 6:00 AM to 9:00 AM and 4:00 PM to
6:00 PM.

Operations noted in Steps 1 through 8 could occur at any time of day/7 days per week/365 days
per year. These operations would be dynamic and subject to change based on changing business
conditions.

The proposed Project could result in the addition of approximately 20 new permanent refinery
personnel (four crews of five), spread among different work shifts (two shifts per day) and on
different days (four crews per week).

3.5 Future Crude OIl Feedstock

The Project would allow Valero to receive North American crudes at the Benicia Refinery that
currently have limited accessibility. There are many North American crudes available in the
market today, with a wide range of weight and sulfur content. Available North American crudes
are listed on Table 3-1.

Valero Benicia Crude by Rail Project 3-22 June 2014
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3. Project Description

TABLE 3-1

AVAILABLE NORTH AMERICAN CRUDES

Type Crude Origin
Light Sweet New Mexico Sweet New Mexico
Light Sweet Utah Sweet Utah
Light Sweet Bakken North Dakota
Light Sweet Canadian Manitoba Sweet Canada
Light Sweet Light Sweet Synthetic Canada
Light Sweet Husky Synthetic Blend Canada
Light Sweet Mixed Sweet Blend Canada
Light Sweet Niobar Colorado
Light Sweet Suncor Synthetic A Canada
Light Sweet Premium Albian Synthetic Canada
Light Sweet Long Lake Light Synthetic Canada
Light Sweet Sour Light Edmonton Canada
Light Sweet Shell Synthetic Light Canada
Light Sweet Syncrude Synthetic Canada
Light Sweet West Texas Intermediate Texas
Light Sweet Wyoming Sweet Wyoming
Light Sour Light Sour Blend Canada
Light Sour Peace River Sour Canada
Medium Sour Bow River South Canada
Medium Sour Sour High Edmonton Canada
Medium Sour Kearl Lake Canada
Medium Sour Midale Canada
Medium Sour Mixed Sour Blend Canada
Heavy Sour Albian Heavy Synthetic Canada
Heavy Sour Access Western Blend Canada
Heavy Sour Bow River North Canada
Heavy Sour Cold Lake Canada
Heavy Sour Cold Lake Canada
Heavy Sour Fosterton Canada
Heavy Sour Lloyd Blend Canada
Heavy Sour Lloyd Kerrobert Canada
Heavy Sour Suncor Synthetic H Canada
Heavy Sour Peace River Heavy Canada
Heavy Sour Smiley-Coleville Canada
Heavy Sour SHE Canada
Heavy Sour Western Canadian Blend Canada
Heavy Sour Western Canadian Select Canada
Heavy Sour Wabasca Heavy Canada

SOURCE: McGovern, 2014 (See Appendix K)
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3. Project Description

Once the Project is complete, Valero plans to obtain North American crudes that are, on average,
lighter and sweeter than Valero’s current feedstocks. According to Valero, the North American
crudes will be “Alaskan North Slope (ANS) look-alikes or sweeter” (Valero, 2013). As explained
above, however, Valero selects crudes based on a range of variables that can change over time.
Thus, the project could foreseeably result in Valero’s purchase of any of the crudes listed above
as well as others that might become available.

Moreover, Valero must blend its crude feedstocks to a narrow range of weight and sulfur content
before processing. This constraint in turn limits the range of crude feedstocks that VValero can
purchase. Although Valero can acquire individual crudes ranging from light sweet to heavy sour,
the average weight and sulfur content of Valero’s crude feedstocks over any given period of time
must remain relatively constant.

Figure 3-11 displays the API Gravity and sulfur content of (1) all crudes delivered to west coast
refineries over a three year period; (2) a sample of crudes purchased by Valero over that same
period; and (3) a sample of North American crudes that would be available by rail if the Project
were approved and constructed. As the Figure shows, North American crudes span a similar
range of weight and sulfur content as crudes recently purchased by Valero, as well as all crudes
recently purchased by west coast refineries. In any case, the average weight and sulfur content of
all crudes purchased by Valero must remain with the yellow box.
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4. Environmental Setting, Impacts and Mitigation Measures

Air Quality

State air quality standards. Specifically, BAAQMD has the responsibility to monitor ambient air
pollutant levels throughout the Bay Area and to develop and implement strategies to attain the
applicable federal and State standards.

Authority to Construct/Permit to Operate

The BAAQMD requires that any person or facility that puts in place, builds, erects, installs,
modifies, modernizes, alters, or replaces any article, machine, equipment, or other contrivance, the
use of which may cause, reduce, or control the emission of air contaminants first secure written
authorization from the BAAQMD in the form of an Authority to Construct Permit.1 The BAAQMD
implements the permit process through a pre-construction review and approval process that takes
place after the equipment is designed, but before it is installed. The pre-construction review for new
and modified sources applies to both stationary and portable sources of emissions that do not
qualify for a permit exemption (BAAQMD, 2013). After an Authority to Construct has been
issued and construction is complete, BAAQMD staff may inspect the facility in operation to
verify that equipment performs as required. If it does, the BAAQMD issues a Permit to Operate,
which may contain specific operating conditions for equipment. The permit must be renewed
annually (BAAQMD, 2013). The Project would emit regulated, fugitive reactive organic gases
(ROG) from unloading rack, pumps, and pipeline components, such as flanges and valves, and
therefore the facility must obtain an Authority to Construct permit and Permit to Operate from the
BAAQMD.

Title V Federal Operating Permit (Title V)

Title V of the 1990 federal CAA Amendments requires all major sources and some minor sources
of air pollution to obtain an operating permit. A Title V permit grants a source permission to
operate. The permit includes all air pollution requirements that apply to the source, including
emissions limits and monitoring, record keeping, and reporting requirements. It also requires that
the source report its compliance status with respect to permit conditions to the permitting
authority. Under Title V of the federal CAA, any source that emits or has the potential to emit
100 tons per year or more of any criteria air pollutant is a major source and must obtain a Title V
operating permit. Title V permits in the Bay Area are issued by the BAAQMD and implemented
by Regulation 2, Rule 6 of the BAAQMD Rules and Regulations. The Refinery is a major facility
and currently holds a Title V operating permit. Based on the BAAQMD’s rules, the Project would
qualify as a Minor Permit Revision of the Title \V operating permit in accordance with Regulation
2-6-215 because it is not an administrative or significant permit revision. The proposed revisions
are not considered to be administrative or significant because there are no proposed revisions that
meet the definition for administrative revisions under Regulation 2-6-201 or that meet the
definition for significant revisions under Section 2-6-226. VValero would submit a Title V permit
modification application following receipt of the Authority to Construct permit for the Project.

New Source Review

New Source Review is a preconstruction permitting program established as part of the 1977
federal CAA Amendments. In the Bay Area, the BAAQMD has partial delegation to

1 Unless the source is specifically excluded or exempt from permit requirements.
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4. Environmental Setting, Impacts, and Mitigation Measures
Biological Resources

plans, policies, or regulations, or by the California Department of Fish and Wildlife, the
National Marine Fisheries Service, or U.S. Fish and Wildlife Service;

b)  Have a substantial adverse effect on any riparian habitat or other sensitive natural
community identified in local or regional plans, policies or regulations, or by the California
Department of Fish and Wildlife or U.S. Fish and Wildlife Service;

c)  Have a substantial adverse effect on federally protected wetlands as defined by Section 404
of the Clean Water Act (including but not limited to, marsh, vernal pool, coastal, etc.)
through direct removal, filling, hydrological interruption, or other means;

d) Interfere substantially with the movement of any native resident or migratory fish or
wildlife species or with established native resident or migratory wildlife corridors, or
impede the use of native wildlife nursery sites;

e)  Conflict with any local policies or ordinances protecting biological resources, such as a tree
preservation policy or ordinance; or

f) Conflict with the provisions of an adopted Habitat Conservation Plan, Natural Community
Conservation Plan, or other approved local, regional or state habitat conservation plan.

4.2.4 Discussion of Impacts and Mitigation Measures

4.2.4.1 Project Study Area

a) Have a substantial adverse effect, either directly or through habitat modifications, on
any species identified as a candidate, sensitive, or special-status species in local or
regional plans, policies, or regulations, or by the California Department of Fish and
Wildlife, the National Marine Fisheries Service, or U.S. Fish and Wildlife Service.

The Project construction footprint lacks habitat for special-status species. However, a localized area
surrounding the construction footprint has the potential for secondary Project-related disturbance
(e.g., noise and vibrations) that could affect species present in the adjacent Sulphur Springs Creek
riparian corridor. Sulphur Springs Creek is outside of the Refinery property but is adjacent to the
northeastern Project boundary, and the riparian canopy extends to the property line. The creek is
separated from the Refinery by a tall chain link fence. The vegetated bank extends approximately
65 feet before reaching the channel. Sulphur Springs Creek and its associated riparian corridor and
in-stream marshes provide potentially suitable habitat for the following special-status species:
California red-legged frog, western pond turtle, tri-colored blackbird, yellow-headed blackbird,
Suisun song sparrow, Samuel’s song sparrow, grasshopper sparrow, loggerhead shrike, yellow-
breasted chat, San Francisco common yellowthroat, and short-eared owl.

California red-legged frog could use the Sulphur Springs riparian zone as a movement corridor.
Breeding is unlikely due to urban runoff and high storm flows, and any individuals are likely to
be transients that would not be disturbed by construction and operation of the Project. Western
pond turtle may occur as a resident or transient in Sulphur Springs Creek, but breeding areas are
more likely to occur upstream of the Project area where adjacent terraces and/or grasslands
provide sandy egg-laying substrate. Like California red-legged frog, western pond turtle is
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unlikely to be disturbed by construction and operation of the Project. Although the chain link
fence is permeable to these species, there is no habitat in the Project area and no protective cover.

Suisun song sparrow is documented within coastal brackish marsh associated with downstream
reaches of Sulphur Springs Creek and could occur (nest) in upstream Sulphur Springs Creek near
the Project, as could Samuel’s song sparrow, grasshopper sparrow, loggerhead shrike, yellow-
breasted chat, and San Francisco common yellowthroat. Short-eared owls typically nest in
grasslands and may forage in the riparian corridor but are not likely to nest there. Though
brackish and salt marshes at the mouth of Sulphur Springs Creek provide habitat occupied by
California black rail, California clapper rail, and salt marsh harvest mouse (CDFW, 2013a), only
California black rail has the potential to occur in freshwater marshes of upstream Sulphur Springs
Creek; this would be unlikely due to the small patch sizes of creek marshes and the industrial
surroundings. Aside from the riparian corridor, nesting bird habitat would be limited to industrial
areas. Peregrine falcons often nest on tall buildings, and their nests could occur on industrial
buildings or rock outcrops associated with surrounding grasslands. American peregrine falcon is
documented from undisclosed areas of Benicia (CDFW, 2013), but nests are not known to occur
on Refinery structures. Thus, of the special-status species potentially present in the adjacent
Sulphur Springs Creek riparian corridor, Project construction and operation is only likely to affect
nesting birds, indirectly, as described below.

Impact 4.2-1: The Project could have a substantial adverse effect on nesting birds in the
Sulphur Springs Creek riparian corridor. (Less than Significant with Mitigation)

The Project could have a substantial adverse indirect effect on nesting birds. The noise,
vibrations, visual disturbance, and increased human activity associated with Project construction
could result in nest failure (disturbance, avoidance, or abandonment that leads to unsuccessful
reproduction), or cause flight behavior that exposes an adult or its young to predators such as
Cooper’s hawks (Accipiter cooperii). Nest failure is a possible but unlikely outcome of
construction activities, since the baseline noise and activity levels at the Refinery would not be
significantly increased by construction activities. However, if it were to occur, nest failure would
be a significant effect under CEQA and a violation of California Fish and Game Code Sections
3503-3513 and the federal Migratory Bird Treaty Act. During operation, the noise, vibrations,
visual disturbance, and increased human activity associated with the Project become part of the
ambient environment, so any birds that subsequently nest nearby are presumed to be tolerant of
the disturbance. Implementation of the following mitigation measure would reduce potentially
significant construction-related effects on nesting birds to a less-than-significant level.

Mitigation Measure 4.2-1: Project construction activities should avoid the nesting season of
February 15 through August 31, if feasible. If seasonal avoidance is not possible then no
sooner than 30 days prior to the start of any Project activity a biologist experienced in
conducting nesting bird surveys shall survey the Project area and all accessible areas within
500 feet. If nesting birds are identified, the biologist shall implement a suitable protective
buffer around the nest and no activities shall occur within this buffered area. Typical buffers
are 250 feet for songbirds and 500 feet for raptors, but may be increased or decreased
according to site-specific, Project-specific, activity-specific considerations such as visual
barriers between the nest and the activity, decibel levels associated with the activity, and the
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4.8 Hydrology and Water Quality

4.8.1 Introduction

This section addresses potential changes in hydrology, water quality, groundwater, and flooding
conditions that could result from implementation of the Project. This section describes the
existing hydrologic setting; provides an overview of applicable federal, state, and local regulatory
framework; presents an analysis of potential environmental impacts; and where appropriate,
identifies suitable mitigation measures to reduce the intensity of potential impacts. Information
sources used to prepare this section include documents from various local, state, and federal
agencies, and numerous published documents and maps related to the topic.

4.8.2 Setting

4.8.2.1 Regional Setting

The Project site is located within the Valero Benicia Refinery, situated within rolling, low
elevation hills (ranging up to 200 feet above mean sea level) along the northern shores of the
Carquinez Strait and Suisun Bay, just to the west of the Sacramento-San Joaquin River Delta.
Several small drainage catchments are located in the area and are referred to as the Lake
Herman/Sulphur Springs Creek watershed. Lake Herman Reservoir, which impounds Sulphur
Springs Creek, is located north of the Refinery. Below the reservoir, Sulphur Springs Creek
traverses a narrow band of marshland and discharges to Suisun Bay. Along the eastern border of
the Refinery, this creek flows through an engineered channel through the Benicia Industrial Park.
Other small ephemeral tributaries to Sulphur Springs Creek flow from west to east near the
Refinery property. Tidal marshlands lying near or below sea level characterize the Suisun Bay
margin and represent the endpoints of the Napa Valley and Sonoma Valley alluvial plains, both
located to the north and west of the Refinery.

The Refinery property is within the San Francisco Bay Area Hydrologic Basin and is bounded to
the east by the Suisun-Fairfield Valley Groundwater Basin and to the west by the Napa-Sonoma
Valley Groundwater Basin (Woodward-Clyde, 1993). The water bearing units within the region
consists of Sonoma Volcanic rocks, Pleistocene alluvium, and recently deposited alluvium.
Natural recharge is principally from infiltration of precipitation that falls on the valley floor and
the surrounding hills within the drainage basin. Some limited infiltration occurs from streams in
areas where the water table is lower than the stream channels. Regional groundwater flow
(gradient) is generally from the recharge areas in the hills northwest of the Refinery toward the
tidal marshes of Suisun Bay and the Carquinez Strait. Groundwater quality in the region ranges
from generally good in the alluvial sediments to poor in the tidal marsh sediments. The
groundwater in the estuarine sediments is brackish to saline (Woodward-Clyde, 1993).

Climate

The Project area is characterized by a Mediterranean climate with mild, wet winters and dry,
warm summers. Both summer and winter temperatures are moderated by proximity to the
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4.8.5 Discussion of Impacts and Mitigation Measures

a, f) Would the project violate any water quality standards or waste discharge
requirements or otherwise substantially degrade water quality?

Impact 4.8-1: The Project would not violate any water quality standards or otherwise
substantially degrade water quality. (Less than Significant with Mitigation)

Construction activities associated with the Project would require land disturbing activities such as
grading, earthmoving, backfilling, and compaction. Additionally, Project construction would
involve use of chemicals and solvents such as fuel and lubricating grease for motorized heavy
equipment. Such construction activities could dislodge soil and cause sedimentation or
inadvertent spills of construction related chemicals into waterways resulting in adverse water
quality impacts. Sulphur Springs Creek is directly adjacent to the Project and these impacts could
be significant in the immediate vicinity of construction activities as well as further downstream if
Best Management Practices (BMPs) are not employed to minimize or avoid release of pollutants.
Construction or grading activities occurring on land parcels of one acre or more in size are subject
to a General Construction Permit under the NPDES permit program under section 402(p) of the
federal Clean Water Act. However, the SFRWQCB confirmed that storm water runoff generated
during Project construction activities would not require coverage under the General Permit for
Construction Activities based on measures currently contained and required in Valero’s SWPPP
(RWQCB, 2013) for the Refinery property. Implementation of a storm water management plan
(SWMP) as described below in Mitigation Measure 4.8-1 would ensure that the Project would not
substantially degrade water quality, water quality standards, or waste discharge requirements
during construction. Implementation of standard construction procedures and precautions would
also ensure that the water quality impacts related to the handling of chemicals from Project
construction would be less than significant.

Based on geotechnical information developed for the Project site (Valero, 2013), encountering
groundwater during grading and excavation is not anticipated. As described in Section 4.8.2.2,
Project Setting, the groundwater table varies across the Project area* (URS, 2001; Stantec, 2010),
but in general is approximately 10 feet below existing grade at the Project site. Additionally, the
groundwater levels are likely to be lower than 10 feet below grade during summer months when the
grading and excavation work are scheduled to occur (Valero, 2013). Therefore, it is anticipated that
interception of the groundwater table during excavation and grading would be minimal. However,
excavation during Project construction could intercept the shallow groundwater table at some
locations and could require dewatering. Where groundwater is intercepted during construction, it
will be extracted and contained in holding tanks and subsequently processed at the facility’s
wastewater treatment plant and discharged into the Carquinez Strait via a wastewater effluent
outfall regulated under the Refinery NPDES permit. Impacts to water quality, water quality
standards, or waste discharge requirements relating to construction dewatering of groundwater
would be less than significant.

4 Depth to water at the Refinery ranges from 2 to 50 feet below ground surface (bgs) (URS, 2001).
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h) Would the project place within a 100-year flood hazard area structures which would
impede or redirect flood flows?

Impact 4.8-[: The Project could place structures within a 1 1+year (lood halard areas at
ris(1 (Less than Significant)

Review of the Federal Emergency Management Agency (FEMA) Federal Insurance Rate Maps
(FIRM) for the Project area indicate that the majority of the Project site along Sulphur Springs
Creek and north of Bayshore Road is designated as “Zone RF”, a Special Flood Hazard Area
(SFHA) that is within the 100-year flood zone (FEMA, 2013). The southern portions of the
proposed rail alignment are in areas of minimal flood hazard or in Zone X, with some sections
crossing Zone RF and Zone AE in the vicinity of Bayshore Road (FEMA, 2013). Construction of
aboveground facilities within a flood hazard zone could potentially impede or redirect flood
flows. Aboveground facilities that are not designed to withstand inundation can be damaged
during flood events. Due to the Project being within a 100-year flood zone, Project components
would be required to include in the design criteria flood hazard mitigation measures in
accordance with the City of Benicia Floodplain Management Policy (City of Benicia, 1999). The
flood hazard mitigation measures incorporated into the design criteria for the Project would
comply with construction standards established by the California Building Code. Further, the
Project elements are not habitable structures for human occupancy. Additionally, construction of
new unloading facilities and rail track within the mapped 100-year flood hazard zone would be
unlikely to displace floodwaters, raise flood elevations, create new flooding impacts (e.g., by
causing flooding of existing facilities or structures that previously would not have been
inundated), and/or exacerbate existing flooding problems (e.g., by increasing the severity or
frequency of flooding relative to pre-Project conditions). Therefore, it is unlikely that the Project
would substantially displace or redirect flood flows. The impact would be less than significant.

i) Would the project expose people or structures to a significant risk of loss, injury or
death involving flooding, including flooding as a result of the failure of a levee or dam?

Impact 4.8-[: The Project could place people or structures within inundation areas [or
looding. (Less than Significant)

The Project area is within the mapped dam inundation zone for Lake Herman Dam (ABAG,
1995). Although unlikely, catastrophic failure of this dam would potentially expose people or
structures to a significant risk of loss, injury, or death involving flooding. However, all dams are
routinely inspected and evaluated for seismic integrity as overseen by the California Division of
Safety of Dams (DSOD). When a dam is found to have a failure potential, the water level behind
the dam is reduced to allow for partial collapse without loss of water as required by DSOD
(ABAG, 2013). Thus, the probability of dam failure resulting in significant loss, injury, or death
is low (ABAG, 2013). Given the low risk of dam failure, and because the proposed facilities
would be designed to withstand natural hazards, potential impacts related to dam failure are
considered less than significant. According to maps compiled by the San Francisco Bay
Conservation and Development Commission (BCDC), a projected sea-level rise of 55 inches by
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1. Introduction

It is theoretically possible, due to track sharing agreements (also called “trackage rights”), for
crude to be provided to the Refinery via any of the North American freight railroad tracks, which
are shown in Figure 1-1, North American Freight Railroads. However, it is more likely that
UPRR’s existing crude network (Figure 1-2, Union Pacific Crude Network) would be used to
transport Project-related crude because the UPRR rail line already provides rail access for the
Refinery and because Refinery personnel have indicated that the UPRR would serve the Project
(see, e.g., ERM, 2013). Further, based on information provided in application materials submitted
by Refinery personnel (ERM, 2013), the DEIR and this Revised DEIR assume for purposes of
analysis that all Project-related crude would be routed through Roseville.# Accordingly, this
analysis focuses on the lines leading from Roseville toward the California border and points
beyond from the north (Oregon to Roseville), northeast (Nevada to Roseville, Northern), and east
(Nevada to Roseville, Southern). See Figure 1-3, Uprail Routes.

BNSF= BNSF Railway; CN= Canadian National Railway; CP= Canadian Pacific Railway; CSX= CSX Transportation;
FXE= Ferromex (a contraction of Ferrocarril Mexicano or “Mexican Railway"); KCS/KCSM= Kansas City Southern Railway;
NS= Norfolk Southern Railway; and UP= Union Pacific Railroad.

Benicia Valero CBR . 202115.01
Figure 1-1
North American Freight Railroads

SOURCE: Association of American Railroads, 2014

4 UPRR confirmed in November 2014, “There are currently no plans for any other service unit [besides Roseville] to
provide crude trains to the Valero Benicia refinery.” (Valero, 2014)
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2. Revisions to the Draft EIR

3. Mitigate project-related impacts.

4, Implement the Project without changing existing Refinery process equipment or Refinery
process operations, other than operation of the Project components.

5. Continue to meet requirements of existing rules and requlations pertaining to oil refining
including the State of California Global Warming Solutions Act of 2006 (AB 32).

2.1.3 DEIR ES-3, Project Setting and Location

The Refinery is located at 3400 East Second Street, an industrial area in the eastern portion of the
City of Benicia, in Solano County. The Refinery lies in a general north-south orientation near and
west of Interstate 680. The Refinery is located along the northern edge of the Suisun Bay below a
low range of coastal hills. See Figure ES-1, Regional Location. To the west of East Second Street
is open space, and the closest residential areas are approximately 3,000 feet to the south and west
of the Refinery, and approximately 2,100 feet to the northwest. Refinery operations occupy
approximately 330 acres of Valero’s 880 acre property.

The Refinery dock is located on the Carquinez Strait between the Benicia-Martinez Bridge and
the Port of Benicia wharf. The Refinery’s marine terminal and pipeline to the Refinery provide
access for receiving and shipping bulk cargoes (including crude) by marine vessel. The existing
Union Pacific Railroad (UPRR) rail line provides rail access for the Refinery and for the Benicia
Industrial Park, which is located east and north of the Refinery. See Figure ES-2, Valero Refinery
Boundary. Presently, the Refinery uses tank cars to receive chemicals used in refining and to ship
refined products from the Refinery.

The Project site is located in the northeastern portion of the Refinery property, between the
eastern side of the lower tank farm and the fence adjacent to Sulphur Springs Creek. See

Figure ES-3, Site Plan. Existing facilities within the Project site include siding track and a liquid
spill containment area (including an associated containment berm).

2.1.4 DEIR ES-4, Project Description

Valero proposes to install, operate, and maintain new equipment, pipelines, and associated
infrastructure as well as new and realigned segments of existing railroad track within the Refinery
boundary to allow the Refinery to receive a portion of its crude oil feedstock deliveries by tank
car. More specifically, the Project would allow Valero to accept up to 100 tank cars of crude oil a
day in two 50-car trains. The trains would enter the Refinery on an existing rail spur that crosses
Park Road. Crude oil unloaded from the tank cars would be pumped to an existing storage tank in
the Refinery via a new crude offloading pipeline. The amount of crude oil delivered by railcar
would offset the amount of crude oil delivered by marine vessels. See generally ERM, 2012,
ERM, 2013, Valero, 20134, and Valero, 2013b.
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using existing rail lines. Unit trains would consist of 50 or up to 100 tank cars (Valero, 2013c). 100-
tank car trains would be transported with four locomotives and two buffer cars;350-tank car trains
would be transported with two locomotives and two buffer cars. Two 50-car trains would be
dispatched from the Roseville Yard to the Refinery each day. UPRR would own and operate the
locomotive engines. Valero would own or lease the tank cars. Valero proposes to use non-jacketed
Casualty Prevention Circular (CPC)-1232-compliant tank cars. See DEIR Section 3.4.1.3, Tank
Cars, for more information.

2.1.5 DEIR ES-5, Alternatives

This EIR considers one No Project Alternative and three project alternatives. Each is summarized
below.

2.1.5.1 No Project Alternative

Under the No Project alternative, the Project would not be constructed, which would prevent crude
oil from being transported to the Refinery via tank car and have no effect on the Refinery’s existing
ability to process crude oil received via other existing, approved mechanisms such as by marine
vessel or pipeline. The Refinery’s existing facilities at the site of the proposed unloading racks and
spurs would remain. Air emissions (both criteria pollutants and greenhouse gases) from marine
vessels that transport crude oil into the Bay Area Air Basin would remain unchanged, because there
would be no reduction in marine vessel trips to the Refinery. Valero would not be able to achieve
most of its Project objectives.

2.1.5.2 Alternative 1: Limiting Project to One 50-Car Train Delivery per
Day

Under this alternative the Project would operate with a 50% reduction in the proposed number of
train deliveries to the Refinery per day. Deliveries would be limited to a maximum of one* 50-car
train each day, containing a daily total of 35,000 barrels. This single train would be delivered during
nighttime hours (between 8:00 p.m. and 5:00 a.m.) and once emptied, would depart the Refinery
during nighttime hours and be returned to its origination point. All other aspects of this alternative
would be the same as the Project. This alternative would not allow Valero to fully achieve the
primary Project objectives 1 and 2, but would still fulfill Project objectives 3 through 5.

Any limitation on the volume of product shipped or the frequency, route, or configuration of such
shipments is preempted under federal law. See Revised DEIR Appendix G. See also Valero’s
statement regarding preemption in Revised DEIR Appendix H. Thus, Alternative 1 is legally
infeasible.

3 Railroads use “buffer” cars primarily to comply with U.S. Department of Transportation (USDOT) regulations
regarding separation of occupied equipment (i.e., locomotives) from hazardous materials cars. Buffer cars provide
no transportation function.

4 This means that one 50-car train would be delivered for unloading each day and after unloading the 50-car train
would return to its origination point.
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The crude oil to arrive by tank car would originate at sites in North America and be shipped by
Union Pacific Railroad (UPRR). UPRR would transport tank cars from the points of origin in unit
trains consisting of up to 100 tank cars (Valero, 2013c), four locomotives, and two buffer cars on
a daily basis using existing rail lines from sources in North America to Roseville, California,
from where the cars would be dispatched assembled-into-a-train-for-shipmentinto the Refinery.
Unit trains carry just one commodity, such as grain or crude oil. All of the cars in a unit train are
shipped together from the same origin to the same destination. Alternatively, two trains per day of
up to 50 tank cars each, with two locomotives and two buffer cars per train, would transport the
crude to Roseville. Valero would own or lease the tank cars that would be used to transport crude
oil. UPRR owns and operates the locomotive engines that would be used.

Implementing the proposed Project could reduce marine vessel delivery of crude oil by as much
as 25,550,000 barrels in a 365 day year. Based on the three-year baseline period from

December 10, 2009 to December 9, 2012 annual marine vessel deliveries could be reduced by as
much as 82 percent.

The Project would not involve any changes to the existing Refinery operations or process
equipment, other than the construction and operation of the Project components. The Project
would not increase the amount of crude oil that can be processed at the refinery, or the amounts
of petroleum products that can be produced. The Refinery’s crude oil processing rate is limited to
an annual average of 165,000 barrels per day (daily maximum of 180,000 barrels per day) by its
Bay Area Air Quality Management District (BAAQMD) operating permit. The Project does not
propose any change to this limit. The Project does not propose changes to the emissions limits in
the current BAAQMD permits, although the Project does require approval of an Authority to
Construct from the BAAQMD. In connection with this approval, the BAAQMD will consider
lecomeotive-emissions-and-tank car unloading emissions that would as-ay be caused by the
Project.

2.4.2 Section 3.4.2.1, Tank Car Transport and Unloading

The description of Project operation, specifically the transport and unloading of tank cars,
described in DEIR Section 3.4.2.1 (p. 3-20 et seq.) is supplemented to clarify potential train routes
and the timing of deliveries. Exclusive federal jurisdiction over the regulation of some relevant
railroad operations is noted.

The tank car unloading rack would accommodate up to 25 tank cars on each side at one time (up
to two, 50 tank car “switches” per day would be transported to the rack by train). The tank cars
would be emptied into a single pipeline located between the two rail spurs at slightly below
ground level (see Figure 3-3). Each side of the rack would have 25 unloading stations, which
would “bottom-unload” closed-dome tank cars using 4-inch-diameter hose, with dry disconnect
couplings that would connect to a common header between the two sides of the rack (a check
valve, connected to the top of each tank car via 2-inch-diameter hose would open to allow
ambient air to enter during unloading and immediately close when unloading is finished). Three
new pumps would be located on the western side of a new service road between Tanks 1720 and
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1716. Two pumps operating in parallel would pump the crude oil from the unloading rack header
via a new 16-inch pipeline. The third pump will be installed as a spare pump. This will facilitate
periodic maintenance on the primary pumps. Once emptied, the 50 tank cars would be
disconnected from the rack, moved to an on-site departure spur, and then replaced by another
50-rail-car switch.

A typical tank car handling scenario is described below:

1. Tank cars carrying crude oil destined for the Refinery arrive at the UPRR’s J.R. Davis Yard
in Roseville, California (the “Roseville Yard”) rathyard from a variety of potential North
American crude sources including, but not limited to, locations in Texas, North Dakota,
Oklahoma, New Mexico, or Canada (U.S. Energy Information Administration, 2015a,
2015b; see also, DEIR Appendix K).

2. UPRR-operated locomotives would move up to a 50 car unit train directly from the
Roseville Yard rathyard via UPRR mainlines to Benicia and then onto the Refinery
unloading tracks on Refinery property, traveling at up to 50 miles per hour (mph) on the
main line. When crossing Park Road at the Refinery property entrance, the trains would
travel at approximately 5 mph.

3. Upto 25 tank cars would be positioned on the unloading tracks located on each side of the
unloading rack. UPRR would leave its locomotives attached to each 25 tank car train.

4. UPRR would turn over operation of the trains to Valero for offloading.

5. Acheck valve would be installed onto each vent valve on the top of each tank car. The vent
valve on the top of each tank car would be opened and the accompanying check valve
would only allow fresh air into each tank car, and would prevent release of hydrocarbon
fugitive emissions to the atmosphere. At each end car and on approximately every 8 tank
cars in the 25 tank car string, a hose would be connected from the tank car’s vent
connection to a separate “equalization header.” The equalization header would ensure the
vapor spaces above the stored liquid crude in the tank cars is equalized between the tank
cars. Individual drain hoses would be manually connected to the bottom of each tank car by
on-site workers.

6.  Valero would drain the contents of each tank car by gravity into a collection pipe
(collection header) and then pump the contents directly into storage tankage located in the
Refinery’s crude oil storage tank field.

7. After the tank cars are emptied, the empty tank cars would be moved onto the departure
spur on Refinery property adjacent to the unloading rack, where a train of up to 50 empty
tank cars would be reassembled in preparation for transport off-site. Prior to departure,
UPRR and Valero would conduct a safety inspection and ready the train for departure.

8. UPRR would transfer the empty 50 tank car train across Park Road and then east on the
UPRR mainlines returning to the YJRRR’s Roseville Yard raiyard. UPRR would assemble
up to a 100 empty tank car train and transfer it to accept new loads from the North
American crude source.

UPRR owns and maintains a network of rail lines throughout California and the United States for
the transport of crude (see Figure 1-2, Union Pacific Crude Network). This network includes the
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2. Responses to Comments on the Draft EIR

2.5 Responses to Organization Comments on the DEIR

2.5.4 Letter B4 — Responses to Comments from
Union Pacific Railroad

B4-1 UPRR’s work with federal agencies with regulatory oversight and other stakeholders is
acknowledged. UPRR’s safety record and work with emergency responders along its rail
lines to provide training for first responders also is acknowledged.

B4-2 The FRA’s Action Plan for Hazardous Materials Safety (including as revised in June
2015°%) and the voluntary agreement among major freight railroads and the DOT to
implement new operating practices for moving crude oil by rail are acknowledged.
However, for purposes of providing a conservative analysis (i.e., one that provides a
realistic worst-case or greater-impact result so as not to under-represent potential effects),
this EIR does not rely on the ameliorative effects of regulatory efforts that have not been
finalized or voluntary efforts that are not independently enforceable to avoid or reduce
potential significant impacts.

B4-3  Regarding the role of preemption in the City’s consideration of potential effects of the
Project, see DEIR Section 3.7, DEIR Appendix L, and Revised DEIR Appendices G and H.

B4-4  See Response B4-3.

B4-5 UPRR’s position regarding the federal preemption of regulation by the City of the
proposed unloading rack at the Valero Refinery is acknowledged. Nonetheless, CEQA is
triggered by the City’s discretionary decision-making processes such as for the
authorization requested by Valero in Use Permit Application 12PLN-00063 and clearly
applies here because: 1) Valero would own and operate the unloading facilities, 2) in
constructing and operating the facilities, VValero would not be acting as an agent of
UPRR, and 3) UPRR would not control the operation of the unloading facilities. On
similar facts, decisions of the Surface Transportation Board and the courts make clear
that preemption under the ICCTA applies to local and state regulation of unloading
facilities if and only if the railroad owns and operates the facilities or the facilities
operator is an agent of the railroad. See, e.g., New York and Atlantic Railway Company v.
Surface Transportation Board (2nd Cir. 2011) 635 F.3d 66; Florida East Coast Railway
Company v. City of West Palm Beach (11th Cir. 2001) 266 F.3d 1324.

6 FRA, 2015. Federal Railroad Administration’s Action Plan for the Safe Transportation of Energy Products (STEP).
[https://www.fra.dot.gov/Elib/Document/14478]. Revised June 2015.

Valero Benicia Crude by Rail Project 2.5-31 January 2016
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EXHIBIT B

Letter from Kamala Harris, California Attorney General, to the
City of Benicia (April 14, 2016)



KAMALA D. HARRIS State of California
Attorney General DEPARTMENT OF JUSTICE

1300 I STREET, 15™ FLOOR
SACRAMENTO, CA 95814

Telephone: (916) 445-5077
E-Mail: Scott.Lichtig@doj.ca.gov

April 14, 2016

Via U.S. and Electronic Mail

Amy Million

Community Development Department
City of Benicia

250 East L Street

Benicia, CA 94510

RE: Valero Appeal of Planning Commission Denial of Use Permit for Valero Benicia
Crude-by-Rail Project

Deat Ms. Million:

Attorney General Kamala D. Harris submits the following comments regarding Valero
Refining Company’s (“Valero™) appeal of the Benicia Planning Commission’s denial of a Use
Permit for its Crude-by-Rail Project (“Project™).! This Office previously submitted comments on
the Project’s draft Environmental Impact Report (EIR), urging the City to correct several
deficiencies in its analysis of environmental impacts flowing from an increased demand in rail
services to the Project facility, including public-safety risks specific to crude-by-rail operations.

In its appeal of the Planning Commission’s decision to deny the Use Permit, Valero has
asserted that the Interstate Commerce Commission Termination Act (ICCTA) prohibits the City
from taking those same rail-related impacts and public-safety risks into account in determining
whether to approve or deny the Project. We disagree. For the many reasons set forth below,
ICCTA does not preempt or constrain the City’s discretionary decision-making authority where,
as here, the City is exercising that authority with respect to a project undertaken by an oil
company that is not subject to the jurisdiction of the Surface Transportation Board (STB).

The Project proposes improvements to Valero’s Benicia refinery that, if approved, will
draw up to 100 tank-cars of crude oil per day, on interstate rail lines. With this and other
projects like it, California is faced with a dramatic increase in the amount of fossil fuels
transported by rail into the State for domestic processing and/or shipment abroad, including
highly flammable crude oils from North Dakota and coal from Utah. As the Final EIR
recognizes, these rail shipments will have significant and unavoidable impacts on California’s

! The Attorney General submits these comments pursuant to her independent power and duty to
protect the environment and natural resources of the State. See Cal. Const., art. V, § 13; Gov.
Code, §§ 12511, 12600-12612; D ’Amico v. Bd. of Medical Examiners (1974) 11 Cal.3d 1, 1415.
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citizens and environment, including adverse impacts on air quality and the potential for an
accident causing death or severe personal injury. Indeed, several crude-by-rail crashes have
resulted in catastrophic consequences, including one derailment in downtown Lac-Mégantic,
Canada, that killed 47 people.

As indicated in the Attorney General’s previous letter, where, as here, a local agency is
vested with dlscrctlonary authority to determine whether to approve a project within its
jurisdiction,” California law requires the agency to analyze and disclose the full scope of the
project’s foreseeable environmental impacts. This requirement ensures that the agency is fully
informed of the consequences of its action, and thus that any discretionary action is ultimately in
the public interest. This legal duty is not circumscribed by ICCTA for this Project. In fact, for
Benicia to turn a blind eye to the most serious of the Project’s environmental impacts, merely
because they flow from federally-regulated rail operations, would be contrary to both state and
federal law.

Background

‘ This Office submitted comments on the Draft EIR in 2014, in which we asserted, among
other things, that the City had failed to properly analyze the Project’s foreseeable impacts on
public safety and the environment, including impacts both related and unrelated to rail
transportation. The City subsequently revised the Draft EIR, correcting many of the noted
deficiencies in its analysis of rail-related impacts.” Pursuant to this revised analysis, the City
found eleven significant and unavoidable impacts caused by the transport of crude oil to the
refinery, including significant and unavoidable impacts to air quality, biological resources, and
greenhouse gas emissions. The City also analyzed the risks to public health and safety presented
by the transport of hazardous materials and found that they, too, presented a significant and
unavoidable impact.

Due to these impacts, City Staff has concluded that the Project’s benefits do not outweigh
its significant and unavoidable environmental impacts. Nonetheless, City Staff also argues that
federal preemption prohibits Benicia from considering the Project’s rail-related impacts in
determining whether to approve the Project. Specifically, City Staff has asserted that Benicia is
“legally prohibited” from denying the Project based on the rail-related impacts disclosed in the
Revised Draft EIR. Valero agrees with City Staff, asserting, “the City Council’s hands are, in
effect, tied by the law of federal preemption.”

We disagree that the City is prohibited from considering the Project’s eleven significant
and unavoidable rail-related environmental impacts when exercising its local land use authority.
Where, as here, an oil company proposes a project that is not subject to STB regulation and over

% Neither the City nor Valero assert that the Project is not subject to the City’s d1scret10nary
g)ermlttlng authority.

To the extent that the Final EIR has not addressed the deficiencies outlined in this Office’s
previous comment letter, we reiterate the objections to the adequacy of the City’s analysis.
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which a public agency retains discretionary permitting authority, it would be a prejudicial abuse
of discretion for that agency not to consider all of the project’s foreseeable impacts in exercising
its authority.

Discussion

While ICCTA may preempt certain local permitting authority over activities constituting
“transportation by rail carrier,” ICCTA does not preempt the City’s permitting authority over this
Project: an oil company’s proposal to construct a new service road, 4,000 feet of pipeline, tank-
car unloading racks, and new private rail tracks at the refinery, and to replace and relocate tank
farm and underground infrastructure.

CEQA Background and Statutory Overview

The purpose of CEQA (Pub. Res. Code, § 21000 et seq.) is to ensure that, when a public
entity takes a discretionary action such as approval of Valero’s Use Permit, it considers the
foreseeable environmental impacts before taking that action. (§§ 21000, 21001, subd. (d);
Laurel Heights Improvement Assn. v. Regents of Univ. of Cal. (1988) 47 Cal.3d 376, 393.)
Accordingly, a public agency with discretionary authority to approve a project must publicly
disclose the project’s potentially significant direct and indirect environmental impacts, and — if
feasible — impose measures to mitigate or lessen those impacts.* (§§ 21002, 21002.1.) This
process yields a final assessment of the project’s environmental impacts, and on the basis of that
information, and all other available information regarding the costs and benefits of the project,
the agency exercises its discretionary authority to issue a decision. A failure to include all of a
project’s potential environmental impacts in the CEQA analysis, or to disregard that information
in making a decision like the one regarding Valero’s Use Permit, not only would defeat the
purpose of CEQA, but would be an abuse of discretion. (See Kings Cnty. Farm Bureau v. City of
Hanford (1990) 221 Cal.App.3d 692, 712, reh'g denied and opinion modified (July 20, 1990)
[“A prejudicial abuse of discretion occurs if the failure to include relevant information precludes
informed decisionmaking and informed public participation, thereby thwarting the statutory
goals of the EIR process.”]; Assoc. of Irritated Residents v. Cnty. of Madera (2003) 107
Cal.App.4th 1383, 1391.) -Importantly, CEQA does not dictate a particular project outcome: A
lead agency may approve a project, even if that project will have significant environmental
impacts. (Pub. Res. Code, § 21002.1(c); Guidelines, §§ 15043 and 15093.)

Scope of Preemption Under ICCTA
Because the Project applicant Valero is not a rail carrier and not acting pursuant to STB

authorization, ICCTA simply has no application to Valero and its proposed refinery upgrades.
ICCTA grants the STB exclusive jurisdiction over “transportation by rail carriers,” and therefore

* The fact that the agency may lack authority to impose a particular mitigation measure, as
where that authority is preempted, does not relieve the agency of the obligation to analyze and
consider that impact when deciding whether to approve a project. (Ctr. for Bio. Diversity v. S.
Coast Air Qual. Mgmt. Dist. (2010) 48 Cal.4th 310, 325.)
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preempts state or local regulation only if the activity at issue is performed by a rail carrier. (See
49 U.S.C. § 10501(b)(1); New York & Atlantic Railway Co. v. Surface Transportation Board
(2nd Cir. 2011) 635 F.3d 66, 72). But Valero is not a “rail carrier” constructing a project subject
to STB’s exclusive jurisdiction; it is an oil company engaged in a project entirely removed from
STB’s regulation. (See 49 U.S.C. § 10102(5); Hi Tech Trans, LLC-Petition for Declaratory
Order-Newark, NJ, FD No. 34192 (S.T.B. served Aug. 14, 2003) 2003 WL 21952136 at *4.)
Federal preemption does not apply because Valero’s Project involves constructing ancillary
refinery infrastructure over which Union Pacific, the actual rail carrier, will maintain no
ownership or operational control and over which the STB has no jurisdiction. (Sea-3, Inc.-
Petition for Declaratory Order, FD No. 34192 (S.T.B. served March 17, 2015) 2015 WL
1215490 at *4. [“The Board’s jurisdiction extends to rail-related activities that take place at
transloading facilities if the activities are performed by a rail carrier, the rail carrier holds out its
own service through a third party that acts as the rail carrier’s agent, or the rail carrier exerts
control over the third party’s operations.”])

The scope of ICCTA’s preemption is broad, but not unlimited: Preemption applies only
to state or local laws that may reasonably be said to have the effect of ‘manag[ing]’ or
- govern[ing]’ rail transportation,” while allowing continued application of state laws that have “a
more remote or incidental effect on rail transportation.” (Fla. E. Coast Ry. Co. v. City of West
Palm Beach (11th Cir. 2001) 266 F.3d 1324, 1331.) Courts have interpreted the plain language
of ICCTA’s preemption provision to categorically preempt a state or local law if that law
operates either (1) to deny a railroad the ability to conduct its operations or proceed with
activities the STB has authorized, or (2) to regulate matters directly regulated by the STB,
including the construction, operation, and abandonment of rail lines. (People v. Burlington N.
Santa Fe R.R. (2012) 209 Cal.App.4th 1513, 1528.) State actions that do not fall into one of
these categories may be preempted as applied only when they would have the effect of
preventing or unreasonably interfering with railroad transportation. (Ibid.)

Both Valero and City Staff incorrectly argue that the City’s denial of Valero’s Use Permit
will somehow impermissibly interfere with Union Pacific’s rail operations. However, applying
ICCTA’s preemption analysis, the City’s denial of Valero’s Use Permit is not categorically
preempted, because it would neither (1) deny Union Pacific the ability to conduct its operations
or proceed with activities the STB has authorized; nor (2) regulate matters directly regulated by
the STB. The City’s action with respect to Valero’s Project does not “regulate” Union Pacific or
interfere with STB-authorized activities or STB-regulated operations.

Nor is the City’s action preempted “as applied” to Valero’s Project, because it does not
have the impermissible “effect of preventing or unreasonably interfering with” Union Pacific’s
railroad operations. (Burlington, supra, 209 Cal.App.4th at p. 1528.) While the City’s denial of
Valero’s Use Permit may diminish any prospective economic advantage Union Pacific may have
enjoyed if Valero’s Project were constructed, this is, at best, “a more remote or incidental effect
on rail transportation.” (Fla. E. Coast Ry. Co., supra, 266 F.3d at p. 1331 see also Cal. Div. of
Labor Stnds. Enforcement v. Dillingham Constr. N.A. (1997) 519 U.S. 316, 334 [no preemption
where statute “alters the incentives, but does not dictate the choices™ of the federally regulated
entity].) Union Pacific has no vested right in the completion of Valero’s Project, and denial of
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Valero’s Project would not prevent or unreasonably interfere with Union Pacific’s rail
operations.

Conclusion

Under federal law, the City retains its authority to take discretionary action to approve or
deny Valero’s Project. In exercising that authority, state law requires the City to analyze and
disclose the Project’s direct and indirect environmental impacts, and thus to be fully informed of
the consequences of its action. The City has done that here, and its action has not interfered with
federally regulated activities. Valero’s assertion that the Planning Commission’s action was
illegal is without merit.

We appreciate your consideration of these comments.

Sincerely,

S F—

SCOTT J. LICHTIG
Deputy Attorney General

For KAMALA D. HARRIS
Attorney General




EXHIBIT C

Excerpts from Transcript of Benicia Planning Commission
Meeting (April 19, 2016)



CONTINUED SPECIAL MEETING OF THE
BENICIA CITY COUNCIL

REPORTER®"S TRANSCRIPT OF RECORDED PROCEEDINGS
IN RE VALERO CRUDE BY RAIL PROJECT
HEARING AND DISCUSSION

Date and Time: Tuesday, April 19, 2016
7:00 p.m. - 9:42 p.m.

Transcribed By: Annie Doezie, CSR No. 8478
Certified Shorthand Reporter

Job No. 7360
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all the time you wasted."

I get that part, okay, but 1"m willing to
take that -- that chance.

VICE MAYOR HUGHES: 1I1t"s a clarification --

MAYOR PATTERSON: We have a city attorney --

VICE MAYOR HUGHES: Oh.

MAYOR PATTERSON: -- with a light on.

MS. McLAUGHLIN: Well, it was just a teeny
clarification, because the first meeting in September
iIs right after the holiday, staff recommends that you
continue 1t, i1f you do it to September, to
September 20th.

COUNCILMEMBER SCHWARTZMAN: Fine with me.
I1"11 amend the motion to the second meeting.

VICE MAYOR HUGHES: I*11 second.

MAYOR PATTERSON: [Is the seconder agreeing to
the amended motion?

COUNCILMEMBER STRAWBRIDGE: That"s fine. Yes.

MAYOR PATTERSON: Discussion?

VICE MAYOR HUGHES: So help me understand,
because -- because you said six months and then you
saild September 1st.

COUNCILMEMBER SCHWARTZMAN: Well, I --

VICE MAYOR HUGHES: 1 want to understand.

COUNCILMEMBER SCHWARTZMAN: -- okay. So i1t"s
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So there we are. That®"s the discussion. |

think 1t"s unfortunate that 1t looks like the majority

IS going to vote for a delay.

Are you ready to call the vote?

COUNCILMEMBER SCHWARTZMAN:
make a -- a request to Valero?

May 1°7?

MAYOR PATTERSON: I™"m --

COUNCILMEMBER SCHWARTZMAN:
hope.

MAYOR PATTERSON: -- with
table, can you make a --

COUNCILMEMBER SCHWARTZMAN:

MAYOR PATTERSON: -- I --
because why not --

COUNCILMEMBER SCHWARTZMAN:

discussion.

I -- can | just

Well, 1t"s a

a motion on the

-— 1t"s a hope.

that troubles me,

It"s a

Okay. 1I1°"m okay. That"s all right.

MAYOR PATTERSON: Okay.-

So call the roll, please.

THE CLERK: Councilmembers Campbell?
COUNCILMEMBER CAMPBELL: No.

THE CLERK: Hughes?
VICE MAYOR HUGHES: Yes.
THE CLERK: Schwartzman?
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COUNCILMEMBER SCHWARTZMAN: Yes.

THE CLERK: Strawbridge?
COUNCILMEMBER STRAWBRIDGE: Yes.

THE CLERK: And Mayor Patterson?
MAYOR PATTERSON: No.

Without objection, we are adjourned.

Thank you.

(End of Reporter®s Transcript of Recorded

Proceedings)
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EXHIBIT D

Excerpts from Transcript of Benicia Planning Commission
Meeting (March 15, 2016)



TRANSCRIPTION OF THE VIDEOTAPED
CITY OF BENICIA - CITY COUNCIL MEETING

DATE: Tuesday, March 15, 2016

REPORTER: Sally Bronner
Certificate No. 7090

JOB NO. 7212
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hear from Mr. Flynn through the chair is when the
anticipated submission is going to take place and what
your understanding is of some type of decision, whether
it"s a denial or action.

Any idea how long?

MR. FLYNN: You know, 1 think we would be
submitting the petition itself, it"s probably going to
take us 30 days to get it put together and submitted to
the Surface Transportation Board.

My understanding of the time that i1t would
take once we"ve submitted the petition is very similar
to Mr. Hogin®s. | think 1t"s probably on the order of
three to six months. It"s going to be In that
neighborhood. 1 can"t give anybody -- and 1 don"t
think anybody here can either, give you a rock solid
guarantee on the timing, but 1 think It"s gonna be iIn
that neighborhood.

Mr. Hogin i1s right. The Surface
Transportation Board could say well, we decline to give
you a declaratory order at all on one side of the issue
or the other.

But it"s my understanding based on a lot of
experience that our firm has with the Surface
Transportation Board that if they decide that they

don®"t want to issue a declaratory order, at the very
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EXHIBIT E

NRDC et al. Comments on Final Environmental Impact Report
for the Valero Benicia Crude-by-Rail Project (Feb. 8, 2016)



February 8, 2015

Via email to

Amy Million, Principal Planner
Community Development Department
250 East L Street

Benicia, CA 94510
amillion@ci.benicia.ca.us

Re:  The City of Benicia’s Final Environmental Impact Report for the
Valero Benicia Crude-by-Rail Project

Dear Ms. Million,

On behalf of the undersigned groups, we submit the following comments on the
City of Benicia’s Final Environmental Impact Report (Final EIR) for the Valero Benicia
Crude-by-Rail Project (the Project). The City released a Draft EIR for public comment in
June 2014. After receiving numerous comments pointing out the deficiencies in the Draft
EIR, the City recirculated the Revised Draft EIR in August 2015. The City published a
Final EIR, which includes responses to comments, on January 5, 2016.

As described below, the EIR does not meet the requirements of the California
Environmental Quality Act (CEQA) because it fails to properly analyze, disclose, and
mitigate the Project’s significant environmental impacts. Furthermore, the Final EIR fails
to adequately respond to our prior comments submitted on October 30, 2015 and in the
fall of 2014. We highlight the major deficiencies in the Final EIR below. We have also
reviewed the staff report for the Planning Commission hearing on the Project and include
our response to staff’s recommendations in this letter.

Air Quality. In our prior comments, we explained that there is evidence that the
Project will increase emissions from the refinery, either because it will increase total
throughput or because it will increase the proportion of dirty crudes being refined. The
Project also could cause additional transportation-related emissions. In the Final EIR, the
City steadfastly maintains that there will be no increase in emissions, but its explanations
do not hold water, given that the Project will add an entirely new method for importing
crude oil.

First, the City fails to disclose and analyze the Project’s effect on the throughput
of the refinery, hindering the public’s ability to evaluate whether the Project will increase
refinery emissions. Indeed, evidence shows that the refinery is not currently operating at
its maximum capacity. See Ex. A, Socio-economic Analysis of Proposed Regulation 12,
Rule 15 (showing that Valero’s recent effective throughput was 114,443 barrels per day);

NATURAL RESOURCES DEFENSE COUNCIL

Il SUTTER STREET SAN FRANCISCO, CA 94104 T 415.875.6100 F 415.875.6161 NRDC.ORG



Ex. B (\Valero website claiming total throughput capacity of 170,000 barrels per day);
DEIR at 3-2 (“The Refinery’s crude oil processing rate is limited to an annual average of
165,000 barrels per day (daily maximum of 180,000 barrels per day).”). The City’s
responses to comments assert that any oil imported by rail would be offset by equal
decreases in oil imported by ship. But the City does not explain why that is the case,
except to say that it is a “project objective.” Final EIR at 3.5-57. Nor does the City make
that tradeoff a binding requirement of approval. Accordingly, the City’s description of the
Project as “changing” the shipment method of 70,000 barrels per day of oil is inaccurate
and misleading. The also City states that if Valero desired to increase the amount of crude
oil delivered to the refinery, it could do so now by increasing the amount delivered by
ship. Final EIR 3.5-58. Even if true, that is irrelevant to whether this Project will cause an
increase in refinery emissions. If so, that increase must be disclosed and analyzed under
CEQA.

Second, there is no doubt that changes in crude slate can affect emissions, even if
there are no changes to the process equipment. Yet the City continues to withhold critical
information about the type of crudes the Project will import, incorrectly claiming that the
information is confidential business information. To the contrary, the particular crudes
proposed to be imported should be made public, and the EIR should evaluate possible
changes in air quality based on those changes. The City also continues to claim that
blending the crudes into a “narrow” range of weight and sulfur content will avoid any
negative air quality effects. Final EIR at 3.5-58. But the EIR fails to explain why the
blended range is “narrow”—indeed, the stated range from 20° to 36° API gravity, and
from 0.4% to 1.9% sulfur content. Draft EIR at 3-13 (stating range); Draft EIR at 3-7
(showing that the range accounts for nearly all types of crude oil, from light sweet to
heavy sour). Furthermore, although the EIR states that the crude imported by rail will be
stored in the same tanks currently used to store oil, it fails to analyze whether the
different types of crudes imported by rail (e.g., those with higher psi) could safely be
stored in those tanks.

Third, the EIR claims there will be reductions in transportation-related air
pollution based on reduced ship traffic. But as explained above, there is no requirement
that ship traffic actually decrease. It could remain the same if throughput increases. And
even if throughput remains the same, the Project’s crude could replace crude currently
imported by pipeline. The Final EIR brushes aside this possibility, stating that Valero
does not “anticipate” changes in amount of crude received by pipeline as a result of this
Project. Final EIR at 3.5-57. However, as we explained in previous comments, it is clear
that pipeline sources are diminishing. Finally, even if there were a proportionate decrease
in ship traffic, the EIR fails to explain whether the resulting additional capacity at the port
will be used by ships for other purposes. For example, will the additional port capacity be
used to export refined products internationally? If so, then the supposed “decrease” in
ships from the Project is illusory. The EIR must disclose any proposed or expected use of
port capacity freed up by this Project.



Environmental Justice. There is ample evidence that the Project would
disproportionally affect low-income communities and communities of color. Yet in the
response to comments, the City claims that it need not include an environmental justice
analysis at all. Final EIR at 3.5-59. To the contrary, state law requires this analysis. See
Ex. C, Kamala D. Harris, Attorney General, Environmental Justice at the Local and
Regional Level, Legal Background, May 2012. This analysis should be added to the EIR.

Hazards. The City fails entirely to respond to our comments explaining that
federal law does not preempt regulation of Valero, which is not a rail carrier. The City
continues to claim that any and all mitigation for this Project is preempted (except for the
condition that Valero use CPC-1232 tank cars—the City does not explain this
inconsistency). To the contrary, there are many legally feasible mitigation measures that
the City could impose on Valero. Most notably, the city could require Valero to pay
emissions offset credits or reduce the capacity of unloading operations, which, in and of
themselves have serious air quality and hazards impacts. Neither of those actions has the
effect of managing rail operations as defined under federal law because Valero is not a
rail carrier. Nor do they “indirectly” regulate rail, as the City claims; neither of those
mitigation measures would prevent Valero from receiving common carrier services more
generally.

Water Quality. In our comments on the Revised Draft EIR, we pointed out that
the Project would have significant impacts on water bodies during routine operations. In
response, the City claims these impacts were analyzed, but points to a section of the Draft
EIR that says nothing about these impacts. Final EIR at 3.5-61. The City’s analysis of the
Project’s impacts to water during routine operations remains insufficient. And as
explained above, there are many mitigation measures that can be imposed on Valero,
such as emissions offsets, oil spill planning requirements, and financial contributions to
water protection programs.

The City also asserts that it was not required to consider the potential impact of
climate change-induced sea level rise on the Project, citing to Ballona Wetlands Land
Trust v. City of Los Angeles, 201 Cal. App. 4th 455 (2011). However, the California
Supreme Court recently upheld the validity of Guidelines section 15126.2(a), which
requires an EIR to “evaluate any potentially significant impacts of locating development
in other areas susceptible to hazardous conditions (e.g., floodplains, coastlines, wildfire
risk areas)” to the extent that it involves an analysis of “a project’s potentially significant
exacerbating effects on existing environmental hazards.” California Bldg. Industry Assn.
v. Bay Area Air Quality Mgmt. Dist., 62 Cal.4th 369, 388-89 (2015). As the California
Supreme Court found, the Ballona court did not consider these requirements (id. at 392),
and thus it provides no authority for the City’s failure to analyze such impacts here.

Biological Resources. The City’s responses to our comments on biological
impacts are similarly inadequate. Again, the City claims to have analyzed the impacts on
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biological resources during routine operations, see Final EIR at 3.5-63, but that analysis,
which is merely snippets pulled together from various sections, is inadequate under
CEQA.

Additional Impacts Not Analyzed. We recently learned that the City is
considering an application for the development of a 527-acre property between East
Second Street and Lake Herman Road, commonly known as the Seeno Property. See Ex.
D, April 20, 2015 Letter from SCO Planning & Engineering; Ex. E, September 3, 2015
email attaching conceptual land use diagram. The proposal includes industrial,
commercial, and residential land uses—all adjacent to the refinery and the Project. Given
that the City has known about this proposal since at least the spring of 2015, analysis of
how the Project may affect any sensitive uses, especially residential uses, and whether
any of the Project’s impacts will be cumulatively significant in light of the proposed new
development, should have been included in the EIR.

Staff report. On January 28, 2016, the City released a staff report recommending
that the Planning Commission certify the EIR and approve the use permit for the Project.
As we explained above, the EIR fails as an informational document. At the very least, the
City must revise the EIR and recirculate it for public comment. However, despite its
faults, the EIR does disclose that this Project will have numerous significant and
unavoidable environmental impacts, including serious safety and air quality impacts. On
that basis alone, the City should deny the permit for this Project.

The staff report claims that the Interstate Commerce Commission Termination Act
(ICCTA) preempts the City from mitigating effects in any way tangentially related to rail,
even if the mitigation is imposed on Valero. It also claims that the City has no discretion
to deny the use permit for the Project based on health and safety risks posed by rail
operations.

However, the law is clear that ICCTA preemption applies only to rail carriers.
ICCTA'’s plain language states that federal jurisdiction over rail transportation is limited
to “transportation by rail carriers.” 49 U.S.C. 8 10501(b)(1) (emphasis added). “Rail
carrier” is defined as a person providing “common carrier railroad transportation for
compensation.” Id. § 10102(5). A long line of Surface Transportation Board orders and
judicial decisions have found that “to be subject to the Board’s jurisdiction and qualify
for Federal preemption under section 10501(b), the activities at issue must be
transportation, and that transportation must be performed by, or under the auspices of, a
‘rail carrier.”” Town of Babylon and Pinelawn Cemetery — Pet. for Decl. Order, 2008
WL 275697, at *3 (S.T.B. 2008) (emphasis added); see also, e.g., Grafton and Upton
R.R. Co. v. Town of Milford, 417 F. Supp. 2d 171, 176 (D. Mass. 2006) (“As this Court
reads the relevant statutory language, Congress intended the transportation and related
activities undertaken by rail carriers to benefit from federal preemption but did not mean
such preemption to extend to activity related to rail transportation undertaken by non-rail

4



carriers.”); Hi Tech Trans, L.L.C. v. New Jersey, 382 F.3d 295, 308-309 (3d Cir. 2004)
(waste transloading rail facility operated by a non-rail carrier did not constitute rail
transportation and was not governed by ICCTA); New York & Atlantic Ry. Co., 635 F.3d
66, 73 (2nd Cir. 2011) (waste transfer rail facility operated by a non-rail carrier did not
constitute rail transportation and was not governed by ICCTA); Florida E. Coast Ry. Co.
v. City of W. Palm Beach, 266 F.3d 1324, 1332-1336 (11th Cir. 2001) (rail construction
materials distribution center operated by a non-rail carrier did not constitute rail
transportation and was not governed by ICCTA); Girard v. Youngstown Belt Rwy., 134
Ohio St.3d 79, 90 (Sup. Ct. Ohio 2012) (“the mere fact” that materials are delivered to a
facility by rail does not make their receipt “railway transportation” protected from local
regulation); Babylon, 2008 WL 4377804 (transloading of construction and demolition
debris by non-rail-carrier tenant of railway property did not constitute rail transportation
and was not governed by the ICCTA); Milford, Mass.—Petition for Declaratory Order,
STB Finance Docket No. 34444, 2004 WL 1802301 (Aug. 11, 2004) (despite contractual
agreement with a rail carrier, the transloading of steel by a non-rail carrier in a manner
that was not being offered as part of common-carrier services for the public did not
constitute rail transportation and was not governed by ICCTA).

In contrast, the cases the City cites in the staff report involve the regulation of rail
carriers. Burlington N. Santa Fe R.R., 209 Cal. App. 4th 1513, 1528 (2012) (overturning
conviction of Burlington Northern Santa Fe Railroad for blocking public grade crossing);
Town of Atherton v. California High-Speed Rail Auth., 228 Cal. App. 4th 314, 330 (2014)
(referring to “any form of state or local permitting or preclearance that, by its nature,
could be used to deny a railroad the ability to conduct some part of its operations or to
proceed with activities that the [STB] has authorized”) (emphasis added).

In sum, no law prohibits the City from denying a use permit for this Project. The
denial of a use permit for a refinery project proposed by a non-rail carrier simply does not
trigger federal preemption. And even if the City were correct that it could not deny the
permit on the basis of any impacts related to rail, there are significant impacts having
nothing to do with rail that have not been mitigated and are, on their own, enough to
warrant denial. Most notably, the Project will cause significant air quality impacts due to
changes in refinery emissions, as explained above.

Benicia Municipal Code 17.104.060, prohibits the City from approving a project
that will be detrimental “to the public health, safety, or welfare of persons residing or
working” near the project, “to properties or improvements in the vicinity,” or “to the
general welfare of the city.” For all the reasons stated above and in our prior comments,
the Project will harm Benicians, other communities throughout the state, and our climate.
The City should decline to certify the EIR and deny the permit for this Project.



Sincerely,

Jackie Prange, Staff Attorney
Natural Resources Defense Council

Roger Lin, Staff Attorney
Communities for a Better Environment

George Torgun, Managing Attorney
San Francisco Baykeeper

Shaye Wolf, Ph.D.,
Climate Science Director
Center for Biological Diversity

Elly Benson, Associate Attorney

Sierra Club

Janet Johnson
Richmond Progressive Alliance

Ethan Buckner
ForestEthics

David McCoard
Sierra Club SF Bay Chapter

Colin Miller
Bay Localize

Denny Larson
Community Science Institute

Katherine Black
Benicians for a Safe and Healthy
Community

Nancy Rieser
Crockett-Rodeo United to Defend the
Environment

Tamhas Griffith
Martinez Environmental Group

Tamhas Griffith
Bay Area Refinery Corridor Coalition

Steve Nadel
Sunflower Alliance

Kalli Graham
Pittsburg Defense Council

Richard Gray
350 Bay Area and 350 Marin

Bradley Angel

Greenaction for Health and Environmental

Justice
Christine Coody

Rodeo Citizens Association

Sandy Saeturn
Asian Pacific Environmental Network
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