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~ BY THE BOARD:
_ INTRODUCTION?

\ Applicants. By application (sometimes referred to as the primary
application) filed June 23, 1997, CSX Corporation (CSXC), CSX
Transportation, Inc. (CSXT), Norfolk Southern Corporation (NSC), Norfolk
Southern Railway Company (NSR), Conrail Inc. (CRR), and Consolidated Rail
Corporation (CRC)? seek approval under 49 U.S.C. 11321-25 for: . (1) the
acquisition by CSX and NS of control of Conrail; and (2) the division of the
assets of Conrail by and between CSX and NS. By various ancillary filings also
filed June 23, 1997, applicants seek approval for or exemption. of various
ancillary control-related matters.*

Parties Supporting The Application. The application has been endorsed by
more than 2,700 parties, including more than 2,200 shippers, more than 350
public officials, and more than 80 railroads. See, Application Volumes 4A, 4B,
4C, 4D, 4E, 4F, and 4G.°

Protestants: Freight Railroads. Submlssmns opposing the CSX/NS/CR
transaction and/or urging the imposition of conditions have been filed by Ann
Arbor Acquisition Corporation.d/b/a Ann Arbor Railroad (AA), Housatonic
Railroad Company, Inc. (HRRC), Iltinois Central Railroad Company (IC),
1& M RailLink, LLC (I&M),’ Indiana Southern Railroad, Inc. (ISRR), Livonia,

2 Abbreviations frequently used in this decision are listed in' Appendix B.

* CSXC and CSXT and their wholly owned subsidiaries, and also the wholly owned CRC
subsidiary to be known as New. York Central Lines LLC (NYC), are referred to collectively as CSX.
NSC and NSR and their wholly owned subsidiaries, and also the wholly owned CRC subsidiary to’
be known as Pennsylvania Lines LLC (PRR), are referred to collectively as NS. CRR and CRC, and
also their wholly owned subsidiaries other than NYC and'PRR, are referred to collectively as Conrail
or CR. CSX, NS, and Conrail are referred to collectlvely as applicants (or, sometimes, the primary
apphcams)

* The primary application and ancillary filings filed June 23, 1997 (CSX/NS-18, -19, -20, -21,
-22, -23, <24, and -25) were supplemented on July 7, 1997 (CSX/NS-26, labor impact exhibit),
August'4, 1997 (CSX/NS-33, supplemental support statements), August 6, 1997 (CSX/NS-35,
errata), August 28, 1997 (CSX/NS-54, environmental errata and supplemental environmental report),
August 29, 1997 (CSX-21 and NS-19, train schedules), October 29, 1997 (CSX/NS-119, North
Jersey Shared Assets Area operating plan), and December 3, 1997 (safety integration plans).

* Volumes 4A, 4B, 4C, 4D, and 4E (all of which are labeled CSX/NS-21) were submiitted on
June 23, 1997.. Volumes 4F and 4G (both of which are labeled CSX/NS-33) were submitted on
August 4, 1997,

¢ The I&M responsive application was actually filed by I&M and two additional parties:
Elgin, Joliet & Eastern Railway Company (EJ&E) and Transtar, Inc. (Transtar, EJ&E's corporate

(continued...)
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Avon & Lakeville Railroad Corporation (LAL}, New England Central Railroad,
Inc. (NECR), New York Cross Harbor Railroad (NYCH), New York & Atlantic
Railway (NYAR), the Philadelphia Belt Line Railroad Company (PBL),
Ohi-Rail Corporation (Ohi-Rail), R.J. Corman Railroad Company/Western Ohio
Line (RICW), The Elk River Railroad, Incorporated (TERRI), Reading Blue
Mountain & Northern; Railroad Company (RBMN), Wheeling & Lake Erie
Railway Company (W&LE), arid Wisconsin Central Ltd. (WCL). Submissions
have also been filed: by Providence and Worcester Railroad Company (P&W);
jointly by the American Short Line Railroad Association (ASLRA). and
Regional Railroads of America (RRA); jointly by Boston and Maine
Corporation (B&MC), Springfield Termmal Railway Company (ST), and Maine
Central Railroad” Company: (MC);’ jointly by Canadian National Railway
Company (CNR), Grand Trunk Corporation (GTC), and Grand Trunk Western
Railroad Incorporated (GTW);* by Durham Transport, Inc. (Durhamy); jointly by
Gateway Western Raﬂway Company (GWWR) and Gateway Eastern Railway
Company (GWER);” and jointly by North Shore Railroad Company (NSHR),
Juniata Valley Railroad Company (JVRR); Nittany & Bald Eagle Railroad
Company (NBER), Lycoming Valley Railroad Comipany. (LVRR), Shamokin
Valley Railroad Company (SVRR), ‘and Union County"Industrial Railroad
Company (UCIR) The evidence and arguments, and any related requests for

. affirmative relief, contained in these submissions are summarized in Appendix
C.

Protestants: Passenger Railroads. Submissions opposing the CSX/NS/CR
transaction and/or urging the imposition of conditions have been filed by the
National Railroad Passenger Corporation (NRPC or Amtrak), the American
Public Transit Asseciation (APTA), the Commuter Rail Division of the Regional
Transportation- Authority of Northeast Illinois (referred to as Metra or, on
occasion, Chicago Metra), Méetro-North Commuter Railroad Company (MNCR),
the METRO Regional Transit Authority:(referred toas METRO or, on:occasion,
Northeast Ohjo METRO),'* the Northern Virginia Transportation Commission
(NVTC), and the Potomac and Rappahannock Transportation Comimission

°(...continued)
parent). EJ&E and Transtar, however, announced at the oral argument (on June 3, 1998) that they
were withdrawing from participation in the I&M responsive application.

7 B&MC, ST, and MC are referred to collectively as B&M or Guilford.

# CNR, GTC and GTW are referred to collectively as CN.

° GWWR and GWER are referred to collectively as Gateway.

'* METRO's comments wére submitted on its behalf by the Northeast Ohio Four County
Regional Planning and Development Organization (NEFCO):
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. (P&RTC)." The evidence and arguments, and any related requests for
affirmative relief, contained in these submlssmns are summarized in Appendix
D.

Protestants: Shipper Organzzatzons Submissions opposing the CSX/NS/
CR transaction and/or urging the imposition of conditions have been filed by
The National Industrial Transportation League (NITL), the U.S. Clay Producers
Traffic Association, Inc. (CPTA), The Fertilizer Institute (TFI),"” the Chemical
Manufacturers Association (CMA), The Society of the Plastics Industry, Inc.
(SPI),” the Institute of Scrap Recycling Industries, Inc. (ISRI), the American
Farm Bureau Federation (AFBF), the American Feed Industry Association
(AFIA), the National Cattlemen's Beef Association (NCBA), the National Corn
Growers Association (NCGA), the National Pork Producers Council (NPPC),™
the National Grain and Feed Association (NGFA), and the National Mining
Association (NMA). The evidence and arguments, and any related requests for
affirmative relief, contained in these submissions are summarized in Appendix
E. ’

Protestants: Coal Shippers.- Submissions opposing the CSX/NS/CR
transaction and/or urging the imposition of conditions have been filed by
A, T. Massey Coal Company, Inc. (Massey), American Electric Power Service
Corporation (AEP), Centerior Enérgy Corporation (Centerior),'”® Consumers
Energy Company (Consumers), Eastman Kodak Company' (Kodak), Eighty-
Four Mining Company (EFMC), GPU Generation, Inc. (GPU), Indianapolis
Power & Light Company (IP&L), Niagara Mohawk Power Corporation
(NIMO), Northern Indiana Public Service, Company (NIPS), Orange and
Rockland Utilities, Inc. (O&R), and Rochester Gas and Electric Corporation
(RG&E). The evidence and arguments, and any related requests for affirmative
relief, contained in these submissions are summarized in Appendix F.

'* NVTC and P&RTC, the co-owners of Virginia Railway Express (VRE), filed jointly.

'>.0n October 21, 1997: NITL, CPTA, and TFI filed jointly, see.NITL-7; and TFI also filed
separately, sée TFI-2. Later, NITL entered into a settlement agreement with applicants, and, in
accordance with the provisions of that agreement, withdrew its request that we impose most of the
conditions detailed in NITL-7, but renewed its request that we impose the post-implementation rate
conditions detailed in NITL-7.' See, NITL-11 at 2-3. Still later, TFI entered into a similar settlement
agreement with applicants. .See, TFI-7 (filed June 3, 1998). The result is that NITL, CPTA, and TFI
continue to-seek the post-implementation rate conditions detailed in NITL-7, and CPTA continues
to seck, in addition, all the other conditions detailed in NITL-7.

'* CMA and SPI filed jointly.

' AFBF, AFIA, NCBA, NCGA, and NPPC filed jointly. AFBF also filed separately

'S Although Centerior recently consummated a merger with Ohio Edison to form FirstEnergy
Corporation, we will continue to refer to Centerior by its prior name. See, CEC-17 at 1 n.1.
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- Protestants: Chemicals/Plastics Shippers. Submissions opposing the
CSX/NS/CR transaction and/or urging the imposition of conditions have been
filed by ASHTA Chemicals Inc. (ASHTA), E.I. DuPont de Nemours and
Company, Inc. (DuPont), Fina Oil and Chemical Company (Fina), Millennium
+ Petrochemicals Inc. (Millennium), PPG Industries, Inc. (PPG), Occidental
Chemical Corporatlon (OxyChem), Shell Oil Company, Shell Chemical
Company,'s Union Camp Corporation (Union Camp), and the Westlake Group
of Companies (Westlake). The evidence and arguments, and any related
requests for affirmative relief, contained in these submissions are summarized
in Appendix G.

Protestants: Other Conimercial Interests. Submxsswns opposing the
CSX/NS/CR transaction and/or urging the imposition of conditions have been
- filed by APL Limited (APL), the American Trucking Associations (ATA), AK
Steel Corporation (AK Steel), Wyandot Dolomite, Inc. (Wyandot), National
Lime and Stone Company (NL&S), Redland Ohio, Inc. (Redland), Fort Orange
Paper Company (FOPC), The International Paper Company (IP), Joseph Smith
& Sons, Inc: (JS&S), Inland Steel Company (ISC), Prairie Material Sales, Inc.
(Prairie Group), General Mills, Inc: (General Mills), the New York/New Jersey
Foreign Freight Forwarders and Brokers Association (NYNJFFE&BA),
Resources, Warehousing & Consolidation Services, Inc. (RWCS), the
Transporcanon Intermediaries Assocmtlon (TIA), JStar Consolidated, Inc.
(JStar),” J.B. Hunt Transport, Inc. (Hunt), DeKalb Agra, Inc. (DeKalb Agra),
Cargill, Incorpordted (Cargill), and A.E. Staley Manufacturing Company
(Staley). The evidence and argurnents, and any related requests for affirmative
relief, contained in/ these submissions aré summarized in Appendix H.

Regional/Local' Interests In The Northeast (New York, Pennsylvania, .
New Jersey, and New England). Submissions respecting the CSX/NS/CR.
transaction have been filed by: the State of New York, acting by and through
its Department- of Transportation (NYDOT); the New York City Economic
Development Corporation (NYCEDC), acting on behalf of the City of
New York;'® United States Representative Jerrold Nadler and 23 other Members
of the United States House of Representatives (referred to collectively as the

' Shell Oil Company and Shell Chemical Company, which filed jointly, are referred 1o
collectively as Shell. ’

' JStar is a division of Jacobs Industries Ltd.

* NYDOT and NYCEDC filed jointly and separately.
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Nadler Delegation);"® the Erie-Niagara Rail Steering Committee (ENRSC) the
Genesee Transportation Council (GTC);the Tri-State Transportation Campaign
(TSTC); the Business Council of New York State, Inc. (BCNYS); the Empire
State Passengers  Association (ESPA); the Southern Tier West Regional
Planning and Development Board (STWRB); the Northwest Pennsylvania Rail
Authority (NWPRA); the Eight State Rail Preservation Group (ESRPG); the
Pennsylvania House and Senate Transportation Committees (referred to
collectively as the Pennsylvania Transportation Committees); United States
Senator Arlen Specter of Pennsylvania; the Delaware Valley Regional Planning
Commission (DVRPC); the Seuthwestern Pennsylvania Regional Planning
Commission (SPRPC); the Philadelphia Regional Port Authority (PRPA), the
South. Jersey Port Corporation (SJPC),: The Delaware River Port Authority
(DRPA), and The Port of Philadelphia and Camden, Inc.. (PPC);® the
Commonwealth of Pennsylvania, Governor Thomas J. Ridge, and the
Pennsylvania Department of Transportation (referred to collectively ‘as
PADOT); the City of Philadelphia and the Philadelphia Industrial Development
Corporation (referred to collectlvely as PIDC); United States Representative
Robert Menendez of New Jersey; the Village of Ridgefield Park, New Jersey;

the South Jersey Transportation Planning Organization (SJITPO); the Coalition -

of Northeastern Governors (CNEG); the Connecticut Department of
Transportation (CTDOT); the Rhode Island Department of Transportation
(RIDOT); United States Senator J ack Reed of Rhode Island; the Commonwealth
of Massachusetts; the State of Vermont; the Maine Department of
Transportation (MEDOT); and the Conservation Law Foundation (CLF). The
evidence and arguments, and any related requésts for affirmative relief,
contained in these submissions are summarized in Appendix L

** The 24 members of the Nadier'Delegation, each of whom is (or, at the time of the filing of
the Nadler ‘Delegation's intervention petition, was) a Member of the United States House of
Representatives from either New York or Connecticut, are: the Honorable Jerrold Nadler, the

" Honorable Christopher Shays, the Honorable Charles Rangel, the Honorable Ben Gilman, the -

Honorable Barbara Kennelly, the Honorable Nancy Johnson, the Honorable Charles Schumer, the
Honorable Rosa DeLauro, the Honorable Michael Forbes, the Honorable Sam Gejdenson, the
Honorable Nita Lowey, the Honorable Major Owens, the Honorable Thomas Manton, the Honorable
Maurice Hinchey, the Honorable Ed Towns, the Honorable Carolyn B. Maloney, the Honorable
Nydia M. Velazquez, the Honorable Floyd Flake, the Honorable Gary Ackerman, the Honorable
Eliot L. Engel; the Honorable Louise M. Slaughter, the Honorable John LaFalce, the Honorable
Michael McNulty, and the Honorable James Maloney.

* PRPA, SIPC, DRPA, and PPC are referred to collectively as the Delaware’ Rlver Port
Interests.
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‘Regional/Local Interests In The Mid-Atlantic States (Maryland, Delaware,
and West Virginia). Submissions respecting the CSX/NS/CR transaction have
_ been filed by: Baltimore Area Transit Association (BATA), the Citizens
Advisory Committee for the Baltimore region (CAC), the State of Delaware
Department of Transportation (DEDOT), the West Virginia Association for
Economic Development (WVED),* and the West Virginia State Rail Authority
(WVSRA). The evidence and arguments, and any related requests for
affirmative relief, contained in these submissions are summarized in Appendix
J.

Regional/Local Interests In The Midwest (Ohio, Indiana, and Iilinois).
Submissions respecting the CSX/NS/CR transaction have been filed by: the
Ohio Attorney General (OAG), the Ohio Rail Development Commission
(ORDC), and the Public Utilities Commission of Ohio (PUCO); the City of
Cleveland, OH; the Cities of Bay“Village, Rocky River, and Lakewood, OH
(referred to collectively as the BRL Cities);” United States Representative
Dennis J. Kucinich of Ohio; the Summit County Port Authority (SCPA);** the
Stark Development Board, Inc. (SDB); the City of Cincinnati, OH; the Toledo-
Lucas County Pott Authority (TLCPA); the Toledo Metropolitan Area Council
of Governments (TMACOG); the Four City Consortium: (FCC, an association
of the Cities of East Chicago, Hammond, Gary, and: Whiting, IN); the City of
Indianapolis, IN; the Indiaria Port Commission (IPC); the Parks and Recreation
Department of St. Joseph County, IN; the Illinois International Port District (the
Port of Chicago); the Illinois Department of Transportation. (ILDOT); the
Village of Riverdale, IL; the City of Georgetown, IL; and the Environmental
Law & Policy Center of the Midwest (EL&PC). The evidence and arguments,
and any related requests for affirmative relief, contained in these submissions
are summarized in Appendix K.

Labor Parties. Submissions respecting the CSX/NS/CR transaction have
been filed by various laber parties, including the Allied Rail Unions (ARU), the
International Association of Machinists and Aerospace Workers (IAM), the
Transportation*Communications International Union (TCU), Transportation

* WVED's full name is: the West Virginia Association for Economic Development through
the Joint Use of Conrail Tracks by Norfolk Southern and CSXT.

2 OAG, ORDC, and PUCO filed jointly.

» The BRL Cities filed jointly. )

* SCPA's comments were submitted by the Northeast Ohio Four County Regional Planning
and Development Organization (NEFCO) on behalf of the SummJt County Port Authority and the
METRO Regional Transit Authority.
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Trades Department (TTD),” the United Railway Supervisors Association

"(URSA), and the United Transportation. Union (UTU). The evidence and
arguments, and any related requests for affirmative relief, contained in these
-submissions are summarized in Appendlx L.

Federal Parties. Submissions have also been filed by the United States
Department of Agriculture (USDA), the United States Department of Justice
(DOJ), and the United States Department of Transportation -(DOT). The
evidence and arguments, and any related requests for affirmative relief,
contained in these submissions are summarized in Appendix M.

Additional Parties. Numerous additional parties, including elected officials,
government agencies, shippers, shortline railroads, and labor organizations, have
participated in this proceedirig. Their submissions have generally been limited
to expressions of either support for ‘or opposition to either the CSX/NS/CR .
transaction or the conditions requested by one or more of the parties urging the
imposition of conditions upon any approval of the transaction.

‘Summary of Decision. In this decision, we are taking the following action:
(1) except as otherwise indicated, we are approving the primary application in
its entirety;”® (2) with certain limited restrictions, we are approving applicants'
request to oveiride antiassignment and other s;mllatclauses in shipper contracts,
but only for a period of 180 days from Day One;” (3) with one exception, we
are approvmg applicants’ request to override ant1ass1gnment and other similar
clauses in Conrail's Trackage Agreements (4) we are.exempting the

) % TTD'is a department of the American Federanon of Labor and Congress of Industnal
Orgamzanons (AFL-CIO).
 CSX and NS have made, both in their written submissions and also at the oral argument that
was held on June 3 and 4, 1998, numerous répresentations to the effect that certain issues will be
addressed, certain services will be provided, and so on.. Some of these representations are
specifically referenced in this decision; many, however, are not specifically referenced. We think
it appropriate to note, and to emphasize, that CSX and NS will be required to adhere to all of the
representations made on the record during the course of this proceeding, whether or not such
representations are specifically referenced in this decision.
¥’ Day One (also known as the Closing Date) is the date on which CSX and NS will effect the
division of the operation and use of Conrail's assets. We are further providing that, at the end of the
180-day period that will begin on Day Oneg, a shipper with a contract that contains an antiassignment
or other similar clause may elect either: to continue the contract until the expiration thereof under
the same terms with the same carrier that has provided service during the 180-day period; or, without
making any showing with regard to service, can exercise whatever termination righls the contract
may contain, provided the shipper gives 30 days' written notice to the serving carrier.
* The bne exception concerns Conrail's Cahokia/Willows trackage rights on-Gateway. ' As
respects these trackage rights, we are rejecting applicants' request to override antiassignment clauses
in Conrail's Trackage Agreements.
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transactions at issue in the Sub-Nos. 1, 2, 3,4, 5,6, 7, 8,9, 10, 11, 12, 13, 14,
15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 27, 28, 29, 30, 32, 33, and 34
~dockets;” (5) we are granting the appliéation in the Sub-No. 26 docket; (6) we
- -arerequiring applicants to give 14 days'prior notice to the Board and the public

of the date that will be designated as Day One; (7) we are imposing as

‘conditions, but with certain modifications, the terms of the NITL agreement;*

(8) we are imposing as conditions the terms of the settlement agreements that

applicants entered into with certain parties; (9) we are requiring CSX to

participate in New York City’s Cross Harbor Freight Movement Major

Investment Study in order to assess the feasibility of upgrading cross-harbor

float and tunnel operations to facilitate cross-harbor rail movements; (10) we are

requiring CSX to negotiate an agreement with CP*' to grant CP either haulage
rights unrestricted as to commodity and geographic scope, or trackage rights
unrestricted as to commodity and geographic scope, over the Conrail line that
_runs between Selkirk (near Albany) and Fresh Pond (in Queens), under terms
agreeable to the parties, taking into account the investment that needs to =
continue to be made to the line;”* (11) we are requiring CSX to ‘make, by
" October 21, 1998, an offer to the City of New. York to establish a committee
intended to develop-ways to promote the development of'rail traffic to and from
the City, with particular emphasis on Conrail's Hudson Line, as well as ways to -
address the’' Cltys goals of industrial development and the reduction of truck
traffic that is divertible to rail movement, and CSX's goals to provide -safe,
efficient, and profitable rail freight service; (12) we are réquiring CSX to discuss
with P&W.the possibility of expanded P&W service over trackage or haulage
rights on the line between Fresh Pond, NY, and New Haven, CT, focusing on
operational and ownership impediments related to service over that line; (13) we

¥ We are dismissing the-petition filed-in-the-Sub-No. 31 docket.

3 The NITL agreement is the settlement agreement that CSX and NS entered into with NITL.
We are making several modifications to the terms of the NITL agreement: we are expanding the
oversight period from 3 years to 5 years; we are extending to Class III rail carriers the benefits of the
provision that affords remedies to shippers whose pre-transaction single-line Conrail service will
become’ post-transaction- joint-line CSX/NS service; we are expanding the reciprocal switching

 provisions to require preservation, where feasible, of reciprocal switching in both directions (i.e., not

only CSX and NS over Conrail, but also Conrail over CSX and NS); and we are extending the
benefits of the reciprocal'switching provisions to Class Il rail carriers that pay switchirig charges to
Conrail.

’' Canadian Pacific Railway Company, Delaware and Hudson Railway Company, Inc., Soo
Line Railroad Company, and St. Lawrence & Hudson Railway Company Limited-are referred to
collectively as CP.

* 'We are further providing that, if the parties have not reached agreernent by October 21,
1998, we will initiate a proceeding to resolve this issue.
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~ are requiring applicants to monitor origins, destinations, and routings for the
truck traffic at their intermodal termihals in Northern New Jersey and in

- Massachusetts in a manner that would permit the determination of whether the
transaction has led. to substantially increased truck traffic over the George
Washington Bridge; (14) we are requiring the application of the $250 maximum
reciprocal switching charge provided forin the NITL agreement to certain points
in the Niagara Falls area for traffic using International Bridge and Suspension
Bridge, for which Conrail recently replaced its switching charges with so-called
"line haul" charges; (15) we are requiring that CSX's trackage rights over a line
of the former Buffalo Creek Railroad be transferred to NS; (16) we are initiating
a 3-year rate study to assess.whether Buffalo-area shippers have been subjected
to higher rates because of the CSX/NS/CR transaction; (17) we are requiring
CSX to meet with regional and local authorities in the Buffalo area to establish
a committee for the development of rail trafficto and from that area; (18) we are
requiring CSX to adhere to its agreements with CN and CP that provide for
lower switching fees in the Buffalo area; (19) we are requiring CSX to adhere
to its representation regardmg investment in new connections and upgraded
facilities in the Buffalo area; (20) we are granting the responsive application
filed by LAL to the extent necessary to permit LAL to cross Conrail's Genesee
Junction Yard to forge a’connection with NS via a short movement on-the
Rochester & Southern Railroad (R&S); (21) we are 1mposmg a condition that
will ensure that the effects of the "blocking" provisions to which. certain
shortlinies, such as the RBMN, are subject are not given greater force as a result
of the CSX/NS/CR transaction; (22) we are requiring €SX to grant NECR
trackage rights between Palmer, MA, and West Springfield, MA, to facilitate
joint-line movements with NECR's affiliate, Connecticut Southern Railroad, Inc.
(CS0); (23) we are directing CSX to meet with IC to attempt to resolve their
dispute regarding a dispatching plan for the short segment of CSX's Meniphis
line-over which-1C has trackage-rights;* (24) wearerequiring applicants (a) to
grant Wheeling & Lake Erie Railway Company (W&LE) overhead haulage or

“trackage rights access to Toledo, OH,. with connections to AA and other
railroads at Toledo, (b) to extend W&LE's lease at, and trackage rights access
to, NS' Huron Dock on Lake Erie, and (c) to grant W&LE overhead haulage or
trackage rights to Lima, OH, with a'conriection to the Indiana & Ohio Railway
Company (IORY)-at Lima; (28) we are also requiring-applicants to negotiate
with W&LE concermng mutually beneficial arrangements, including allowing
W&LE to provide service to aggregates shippers or to serve shippers along

% CSX and IC will be required to report to the Board by September 21, 1998.
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CSX's line between Benwood and Brooklyn Junction, WV; (26) we - are

-imposing a condition intended to ensure that AA's quality interline service under

its new Chrysler contract is contintied and that this contract is not undermined;

- (27) we are affirming that our approval of the CSX/NS/CR transaction will not

preempt the Belt Line Principle advocated by PBL; (28) we are requiring that
IP&L be given the choice of having its Stout plant served by NS directly or via
switching by Indiana Rail Road Company (INRD), and we are further requiring
the creation of an NS/ISRR interchange at MP 6.0 on ISRR's Petersburg
Subdivision along with conditional rights for either NS or ISRR to serve any
build-out to the Indianapolis Belt Line; (29) we are requiring that Conrail's

trackage rights on the NS line between Keensburg, IL, and Carol, IN, be
transferred to CSX rather than NS;* (30) we are imposing a condition intended
to assure the preservation of the build-out option that JS&S. now has at its
Capital Heights, MD, scrap metal processing facility; (31) we are requiring
applicants to consult with ASHTA concerning the routing of its hazardous
materials shipments; (32) we are directing applicants to discuss with the Port of
Wilniington any problems concerning switching setvices and charges, and to
report back to the Board by September 21, 1998; (33) we are exempting the
several abandonments and the one discontinuance proposed by applicants in the
abandpmnent dockets; (34) we are imposing the. standard labor protective
condmons as further discussed; (35) we are directing CSX and NS to meet

* These trackage rights will enable CSX to haul certain coal shipments to the Gibson plant of
PSI Energy, Inc.
% The labor protective conditions set forth in New York Dock Ry. — Control — Brooklyn
Eastern Dist., 360 1.C.C. 60, 84-90 (1979), aff'd sub nom. New York Dock Ry. v. United States, 609
F.2d 83 (2d Cir. 1979) (New York Dock), will apply to: (1) the authority granted in the lead docket
for (a) the acquisition and exercise by CSX and NS of control, joint control, and common control of
CRR; CRC, NYC, and"PRR, (b) the NYC/PRR assignments, (c) the entry into and performance of
operating agreements for Allocated Assets and Shared Assets, and (d) the transfer of the Streator
Line to NS; (2) the line transfer exempted in the Sub-No. 24 docket; and (3) the control transaction
approved in.the Sub-No. 26 docket. The labor protective conditions set forth in Mendocino Coast
Ry., Inc. — Lease-and Operate, 3541.C.C. 732 (1978), as modified in Mendocino Coast Ry., Inc. —
Lease and Operate, 360 1.C.C. 653 (1980) (Mendocino Coast), will apply to the authomy granted
in the lead docket for the operation by CSX and NS of track leases with other rail carriers$ to which
Conrail is a party. The labor protective conditions set forth in Norfolk and Western Ry. Co. —
Trackage nghts — BN, 354 1.C.C. 605, 610-15 (1978), as modified in Mendocino Coast Ry., Inc. .
— Lease and Operate, 360 1,C.C. 653, 664 (1980) (Norfolk and Western), will apply to: (1) the
trackage rights authorizations provided for in the lead docket; (2) the trackage rights provided for
in‘the Sub-Nos. 25, 27, 28, 29, 30,.32, 33, and 34 dockets; and (3) any additional trackage rights
imposed as conditions. The labor protective conditions set forth-in Oregon Short Line R. Co. —
Abandonment — Goshen, 360 L.C.C. 91, 98-103 (1979) (Oregon Short Line), will apply to: (1) the
(continued...)
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with labor representatives and to form task forces for the purpose of promoting

labor-management dialogue concerning implementation and safety issues;
(36) we are imposing an operatiorial ménitoring condition, and, in connection
therewith, we are requiring CSX, NS, and Conrail to file periodic status reports
and progress reports; (37) we are imposing certain environmental mitigating
conditions; (38) we are establishing oversight for 5 years so that we may assess
the progressof implementation of the CSX/NS/CR transaction and the workings

“of the various conditions we have imposed,* and we are retaining jurisdiction

to impose additional conditions if, and to the extent, we. determine that
additional conditions are necessary to address harms caused by the CSX/NS/CR
transaction; and (39) we are denying all other conditions heretofore sought by
the various parties to this proceeding.”

THE PRiMARY APPLICATION AND RELATED FILINGS

APPLICANTS. CSX operates approximately 18,504 route milesand 31,961
track miles of railroad in 20 states east of the Mississippi River and in Ontario,
Canada. Of that total, approximately 1,607 miles are operated under trackage
rights while the remaining mileage is either owned by CSX or operated by CSX
under contract or lease. CSX has principal routes to, and serves, virtually every

*(...continued) B .
one discontinuance approved in the lead docket;(2) the relocation exempted in the Sub-No. 23
docket; and (3) the abandonments and one discontinuance exempted in the abandonment dockets.
The New York Dock conditions, on the one hand, and the Mendocino Coast, Norfolk and Western
and Oregon Short Line conditions, on the other hand, provide differing levels of protéction, but, as
respects affected employees of applicants and their rail carrier affiliates, these differences will be of
no consequence: affected employees of applicants and their rail carrier affiliates covered by the
Mendocino Coast, Norfolk and Western and/or Oregon Short Line conditions will also be covered
by, and will therefore be entitled to the protections of, the New York Dock conditions.

* QOur oversight will-include: applicants' adherence to the various representations that they
made on the record during the course of this proceeding; the effect of the acquisition premium on the
jurisdictional threshold applicable to rate reasonableness cases and to the Board’s revenue adequacy
determinations; and transaction-related impacts on Amtrak passenger operations and regional rail
passenger operations.

*" Several parties submitted, after the voting conference held June 8, 1998, requests seeking
either clarification or reconsideration of determinations made at that conference. Nothing in our
schedule for this proceeding, our procedural regulations, or our precedents authorizes parties: to
submit post-voting conference requests for clarification or reconsideration with respect to matters
that will or may be discussed in our written decision, and, for this reason, we will not address the
post-voting  conference requests for clarification or reconsideration heretofore submitted in this
proceeding. See, Decision No. 88. Parties must await our written decision before seeking
clarification or other forms of appellate relief.
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major metropolitan area east of the Mississippi River, from Chicago, IL, St.
Louis, MO, Memphis, TN, and New Orleans, LA, on the West to Miami, FL,
Jacksonville,- FL, Charleston, SC, Norfolk, VA, Washington, DC, and
Philadelphia, PA, on the East. Other miajor metropolitan areas served by CSX
include Atlanta, GA, Nashville, TN, Cincinnati, OH, Detroit, MI, Pittsburgh,
PA, Baltimore, MD, Charlotte, NC, Birmingham, AL, and Louisville, KY. CSX
interchanges traffic with other railroads at virtually all of the aforementioned
locations and at numerous other points on its railroad system.

NS operates approximately 14,282 route miles and 25,236 track miles of
railroad in 20 states, primarily in the South and the Midwest, and in Ontario,
Canada. Of that total, approximately 1,520 miles are operated under trackage
rights while the remaining mileage is either.owned by NS or operated by NS
under contract or lease. NS has routes to, and serves, virtually every major
market in an area that stretches from:Kansas City, MO, in the Midwest to
Norfolk, VA, in the East, to Chicago, IL., and Buffalo, NY, in the North, and to
New Orleans, LA, and Jacksonville, FL, in the South. These markets include
Memphis, Chattanooga and Knoxville, TN; St. Louis, MO; Fort Wayne, IN;
Detroit, MI; Toledo, Cincinsati, Columbus, and Cleveland, OH; Louisville and
Lexmgton KY; Bluefield, WV; Alexandria, Roanoke, Lynchburg, and
Richmond, VA; Winston-Salem, Raleigh, Durham, Charlotte, and Morehead
City, NC; Greenville, Spartanburg, Columbia, and: Charleston, SC; Atlanta,
Macon, Valdosta, and:Savatinah, GA; Bessemer, Birmingham, Montgomery,
and Mobile, AL; Des Moines, IA; and Peoria, Springfield, and Decatur, IL. NS
interchanges traffic with other railroads at virtually all of these locations and at
numerous other locations.on its railroad system.

Conrail operates apprommate]y 10,500 miles of railroad in the Northeast
and Midwést, and its primarymetwork forms an "X" connecting Chicago (via the
Chicago Line) and East St. Louis (via the St. Louis and Indianapolis Lines) in
the West, with Boston, MA, New York, NY, and Northern New Jersey (via the
Chicago Line and other main lines), and with Pittsburgh, Harrisburg, PA,.
- Philadelphia, Baltimore, and Washihgton, DC (via the Plttsburgh Line and other
main lines) in the East. The "hub" of the "X" is located in, and about,
Cleveland, OH. Conrail's principal interchange points are in: Chicago, East St.
Louis, and Streator, IL; Salem, IL, via Union Pacific Railroad Company (UPRR)
trackage rights between Salem and St. Elmo, IL, on the St. Louis Line;
Cincinnati; Hagerstown, MD); and Washington, DC. Other importantinterchange
points include Effingham, IL; Fort Wayne, IN; Toledo and Columbus, OH;
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‘Buffalo and Niagara Falls, NY; Montreal, Quebec; Rotterdam Junction, NY; and
Worcester (including Barbers), MA.*®
THE CSX/NS/CR TRANSACTION. The transaction for which approval is
“isought in the primary application involves the joint acquisition of control by
/CSX and NS of CRR and its subsidiaries (the Control Transaction) and the
division between CSX and'NS of the operation and use of Conrail's assets (the
‘Division). The Control Transaction and the Division are governed principally
by an agreement (the Transaction Agreement) dated as of June 10, 1997,
between CSXC, CSXT,NSC, NSR; CRR, CRC, and CRR Holdings LLC (CRR
Holdings, a recently created limited liability company jointly owned by CSXC
and NSC). See, CSX/NS-25, Volumes 8B & 8C (the Transaction Agreement,
including various schedules and exhibits). The Control Transaction and the
Division are also governed by a letter agreement (the CSX/NS Letter.
Agreement) dated as of April 8, 1997, between CSXC and NSC, but only to the
extent such CSX/NS Letter Agreement has not been superseded either by the .
Transaction Agreementor by the agreement (the CRR Holdings Agreement) that
governs CRR Holdings. See, CSX/NS-25, Volumie-8A at 350-99 (the CSX/NS
Letter Agreement) and at 400-36 (the CRR Holdings Agreement).

Control Of Conrail. CSX and NS have already acquired 100% of the
common stock of CRR in a series of transactions that included a CSX tender
offer that was consummated on November 20, 1996, an NS tender offer that was
consummated on February 4, 1997, a joint' CSX/NS tender offer that was
consuinmated on May 23, 1997, and'a merger that was consummated on June 2,
1997. Following this series of transactions: CRC remains a diréct wholly owned

** Conrail's Chicago Line extends between Chicago and the Albany, NY, area and connects
there (through the Selkirk Branch) with the River Line (serving North Jersey via the west shore of
the Hudson River); the: Hudson' Line (through which Conrail reaches New York City and Long -
Island), and the Boston Line (which extends to Boston and via which Conrail serves New England).
Other important routes contiguous to the Chicago Line include the Detroit Line (between Detroit and
aconnection with the Chicago Line at Toledo), the Michigan Line (the portion between Detroit and
Kalamazoo, MI), the Kalamazoo Secondary and Branch (between Kalamazoo, M, and Elkhart, IN,
on the Chicago Line), the Montreal Secondary (between Syracuse, NY, and Adirondack Junction,
Quebec), and the Southern Tier (between Buffalo, NY, and Croxton, NJ). Conrail's St. Louis Line
extends between East St. Louis, IL, and Indianapolis, IN, connecting there with the Indianapolis Line
. which, in turn, extends between Ihdianapolis and the Cleveland area (connecting there with the
Chicago Line). Conrail's Cincinnati Line (between Cincinnati and Columbus, OH)and ts Columbus
Line (betwcen Coluinbus and Galion, OH, on the Indianapolis Line) and the Scottslawn Secendary -
Track (between Columbus and Ridgeway, OH, on the Indianapolis Line) all accommodate traffic
flows between other patts of the Conrail system and Cincinnati, Columbus and/or Conrail points
served via the West Virginia Secondary Track between Columbus and the Kanawha Valley of West
Virginia.
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. subsidiary of CRR; CRR has become a direct wholly owned subsidiary of Green

i Acquisition Corp. (Tender Sub); Tender Sub is now a direct wholly owned

. subsidiary of CRR Holdings; and CRR Holdings is jointly owned by CSXC and
. 'NSC (CSXC holds .2 50% voting interest and a 42% equity interest in CRR

i - ~“Holdings; NSC holds a 50% voting interest and a 58% equity interest in

““CRR Holdings). The merger that was consummated on June 2, 1997 (the
“Merger), involved the merger of Green Merger Corp. (Merger Sub, a direct
- ~wholly owned subsidiary of Tender Sub) into CRR, with CRR being the
~ surviving corporation; and, in connection with the Merger: (i) each remaining
-+ -outstanding share of CRR common stock not held by CSX, NS, or their affiliates

- ““+was converted into the right to receive §1 15 in cash, without interest; and (ii) the

shares of Merger Sub, all of which were then owned by Tender Sub, were
converted-into 100 newly issued shares of CRR, all of which were placed into

- avoting trust (the CSX/NS Votmg Trust) to prevent CSXC and NSC, and their
| ..respective affiliates, from exercising premature control of CRR andits carrier
" 'subsidiaries pending réview by the Board. of the primary apphcatlon. See,

CSX/NS-25;-Volume 8A at 323-49 (the agreement that governs. the CSX/NS
Voting Trust). At the present time, in accordance with the agreement that

e . governsithe CSX/NS' 'Voting, Trust, the affairs of CRR and CRC remain under

* ithe control of their independent boards of directors.
e The Transaction Agreement provides that, followmg the effective date of
“ :the Board's approval of the: pnmary application (the Control Date),”® CRR and
~CRC will each be managed by a board of diréctors consisting of six directors
'divided into two classes, each class having three directors. On each board,
‘CSXC will have the right tol demgnate three ditectors and NSC will likewise
“have the right to des&gnate three directors; and actions that require the approval
‘of either board will require approval both by a majority of the directors on that
~board designated by CSX and by a majority of the directors on that board
"-designated by NS.
Division Of Conrail. The Transaction Agreement provides that, if the
‘primary application is approved, the division of the operation and use of

- Conrail's assets will be effected on the Closing Date, which is defined as the

. third business day following the date on which certain. conditions precedent
. “(including the effectiveness of a.final Board :order and, where necessary,
- sufficient labor implementing agreements) shall have been satisfied or waived,
or such other dateias may be agreed upon. See, CSX/NS-18 at 11; CSX/NS-25,

% The agreement that governs the CSX/NS Voting Trust provides, in essence, that the trust
shall cease and come to an end upon the Control Date. See, CSX/NS-25, Volume 8A at333. -
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Volume 8B at 45. It is anticipated that, during the period beginning on the
‘Control Date and ending on the Closing.Date, CSX and NS will exercise joint
control of Conrail as a separately functioning rail system.”

Formation Of NYC And PRR. To effect the Division, CRC will form two
- ‘wholly owned subsidiaries (referred .to collectively as the Subsidiaries):
New York Central Lines LLC (NYC)-and Pennsylvania Lines LLC (PRR).
CSXC will have exclusive authority. to appoint the officers and directors of
NYC; NSC will likewise have exclusive authority to appoint the officers and
directors of PRR; and CRC, as the sole member of the Subsidiaries, will (with
certain exceptions) follow CSXC's and NSC's directions with respect to the
management and operation of NYC and PRR, respectively.

Allocation Of Conrail Assets And Liabilities. On the date of the Division,
CRC will assign to NYC and PRR certain of CRC's assets. NYC will be
assigned those CRC assets designated to be operated as part of the CSX rail
system (the NYC:Allocated Assets), and PRR will be assigried those CRC assets
designated fo be operated: as part of 'the NS rail system: (the PRR-Allocated
Assets). These assets will include, ‘amoéng other things, certain lines and
facilities currently operated by Conrail, whether owned By Conrail of operated
by Conrail under trackage rights. Certain additional assets (referred to as the
- Retained Assets) will continue to be held by CRR and CRC (or their subsidiaries
other than NYC and PRR)and will be operated by them for the benefit of CSX
and NS In addition, on:the date. of the; Division: the former Conrail line now
owned by NS that runs from Fort Wayne IN, to Chlcago IL (the:Fort Wayne
Line), will be transferred to Conrail in a like-kind exchange for Conrail's
Chicago South/Illinois Lines (the Stredtor Line); and Conrail will assign the
Fort Wayne line to NYC, to be operated t()gether with the other Conrail lines to
be assigned to NYC and used by CSX as part of the CSX rail system.

Assets Allocated To NYC.- The NYC-Allocated Assets will include the
following primary routes cutrently opérated by Conrail (routes over which
Conrail operates pursuant to trackage rights are designdted "TR"):

(1) NY/NJ AreatoCleveland {New York Central Raﬂroadroute), including
(2) line segments from North. NJ Terminal to Albany (Selkirk), (b) Albany to
. Poughkeepsie, NY, (c) Poughkeepsie to New Yotk City (TR); (d) New York
City to White Piains (TR), (¢) Albany t0-Cleveland via Syracuse, Buffalo and
Ashtabula, OH, () Boston to Albany, (g) Syracuse to Adirondack Jct., PQ, (h)
Adirondack Jct. to Montreal (TR), (i) Woodard, NY, to Oswego, NY,
(j) Syracuse to Hawk, NY, (k) Hawk to Port of Oswego (TR), (1) Buffalo

* The Closing Date is Eommonly referred to as Day One.
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*“Terminal to Niagara Falls/Lockport, (m) Lockport to West Somerset (TR),

- (n) Syracuse to NYS&W/FL connections, NY,* (0) Albany/Boston Line to

- Massachusetts branch lines, (p) Albany/Boston Line to Massachusetts branch
““lines (TR), (q) New York City to Connecticut branch lines (TR), (r) Connecticut
““branch lines (TR), (s) Connecticut Branch lines, (t) Churchville, NY, to

Wayneport, NY, (1) Mortimer, NY, to Avon, NY, and (v) Rochester Branch,

’ (2) Crestline, OH, to Chicago (Pennsylvania Railroad route), including (a)

Crestline to Dunkirk, OH, (b) Dunkirk to Fort Wayne, IN, (c) Fort Wayne to
Warsaw, IN, (d) Warsaw to Chicago Terminal (Clarke Ject.), IN, and (¢) Adams,
IN, to Decatur, IN;

(3) Berea to E. St. Louis, mcludlng (a) Cleveland Termmal to Crestline,
(b) Crestline to E. St. Louis via Galion, OH, Ridgeway, OH, Indianapolis, IN,
Terre Haute, IN, Effingham, IL, and St. Elmo, IL, (c) Anderson, IN, to Emporia,
IN, (d).Columbus to Galion, (e) Terre Haute to Danville, IL, (f) Danville to
Olin, IN, (g) Indianapolis to Rock Island, IN, (h) Indianapolis to Crawfordsville,
IN, (i) Indianapolis to Shelbyville, IN, (j) HN Cabin, IL, to Valley Jct., IL,
(k) St. Elmo to Salem, IL (TR), (1) Muncie (Walnut Street), IN, to New Castle
RT, IN (TR), and (m) New Castle RT, IN;

(4) Columbus to Toledo, including (a) Columbus to Toledo via Ridgeway,
(b) Toledo Terminal to Woodville, and (¢) Toledo Terminal to Stbnyrldge OH;

(5) Bowie to Woodzell, MD, mcludmg (a) Bowie to Morgantown, and
(b) Brandywine to Chalk Point;

(6) NY/NTJ to Phﬂadelphla (West Trenton Line), including Philadelphia to
North NJ Terminal;

(7) Washington, DC, to Landover, MD;

(8) Quakertown Branch, line segment from Phlladelphla Termmal to
Quakertown, PA (TR); and i

(9) -Chicago Area; line segment from: Porter, IN, to the westernmost point
of Conrail ownership in Indiana.

Along with these lines, CSXT will operate certain yards and shops, as well
as the Conrail Philadelphia Headquarters and Philadelphia area information
technology facilities.

Assets Allocated To PRR. The PRR-Allocated Assets will include the
following primary routes currently operated by Conrail (routes over which
Conrail eperates pursuant to trackage rights are designated "TR"):

' The New York, Susquehanna & Western Railway Cotporation is-referred to as NYS&W.
The Finger Lakes Railway is variously referred to as FGLK and FL.
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(1) NJ Terminal to Crestline (Pennsylvania Railroad route), including (a)

" .North NJ Terminal to Allentown, PA, via Somerville, NJ, (b) Little Falls, NJ,

to Dover, NJ (TR), (c) Orange, NJ; to Denville, NJ (TR), (d) Dover to Rockport
(TR), (e) Rockport. to E. Stroudsburg via Phillipsburg, NJ, (f) ‘Allentown
Terminal, (g) Orange to NJ Terminal (TR), () NJ Terminal to Little Falls (TR),
(i)-Bound Brook to Ludlow, NJ (TR), (j) Allentown, PA, to Harrisburg via
Reading, (k) Harrisburg Terminal, (I) Harrisburg to Pittsburgh, (m) Conemaugh
Line via Saltsburg, PA, (n) Pittsburgh to W. Brownsville, PA, (0) Central City,
PA, to South Fork, PA, (p) Pittsburgh Terminal, (q) Monongahela, PA, to
Marianna, PA, (r) Pittsburgh to Alliance, OH, via Salem, (s) Beaver Falls, PA,
to Wampum, PA, (t) Alliance to Cleveland Terminal, (w) Mantua, OH, to
Cleveland Terminal, (v) Alliance to Crestline, (w) Alliance to Omal, OH,
(x) Rochester, PA, to Yellow Creek, OH, (y) E. Steubenville, WV, to Weirton,
WYV, (z) Steubenville Branches Bridge, OH, (aa) Pittsburgh Branches, (bb)
Ashtabula to Youngstown, OH, {cc) Ashtabula Harbor to Ashtabula, (dd) Niles,
OH, to Latimer, OH, (ee) Alliance, OH, to Youngstown, (ff) Youngstown to
Rochester, (gg) Allentown; to Hazleton, PA, (tih) CP Harris, PA, to Cloe, PA
(TR), (ii) Cloe to Shelocta, PA, (jj) Tyrone, PA, to Lock Haven, PA (TR),
(kk) Creekside, PA, to Homer Clty, PA, (II) Monongahela Railroad, (mm)
portion of Kinsman Connection in Cleveland, (nn) portion of 44 Ind. Track
including Dock 20 Lead, and (00) Gem Ind. Track-Lordstown, OH;

(2) Cleveland to Chicago (New York Central Railroad route), including
(2) Cleveland Terminal to Toledo Terminal, (b) Elyria, OH, to Lorain, OH, (c)
Toledo Terminal to Sylvania, OH, (d) Toledo. Terminal to- Goshen, IN,
(e) Elkhart, IN, to Goshen, and (f) Elkhart to Porter, IN;

(3) Philadelphia to Washington (Amtrak's Northeast Corridor, referred to
as NEC), including (a) Philadelphia Teérminal to Perryville, MD (TR), (b)
Wilmington Terminal, DE, (c) Perryville to Baltimore (TR), (d) Baltimore -
Terminal, {e) Baltimore Bay View to-Landover, MD (TR}, (f) Baltimore to
Cockeysville, MD, (g) Po¢omoke, MD, to New Castle Jct., DE, (h) Harrington,
DE, to Frankford/Indian River, DE, (i) Newark, DE, to Porter, - DE,
(j) Claremont R.T., (k) Loneys Lane Lead, and (1) Grays Yard (TR);

(4) Michigan Operations (excluding the Detroit Shared Assets Area),
including (a) Toledo Terminal to:Detroit Terminal, (b) Detroit Terminal to
Jackson, MI, (c) Jackson to Kalamazoo, ML, (d) Kalamazoo to Elkhart, IN, (e)
Jackson to Lansing, MI, (f) Kalamazoo to Grand Rapids, (g) Kalamazoo to’
Porter, IN (TR), (h) Kalamazoo Ind. Track, and (i) Comstock Ind. Track;

(5) Eastern Pennsylvania lines, including (a) Philadelphia Terminal to
Reading, (b) Reading Terminal, (c) Thorndale, PA, to Woodbourne, PA,
(d) Leola/Chesterbrook, PA, lines, (e) Philadelphia Terminal to Lancaster, PA
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{(TR), (f) Lancaster to Royalton, PA (TR), (g) Lancaster to Lititz/Columbia, PA,

(h) portion of Stoney Creek Branch, (i) West Falls Yard, and (j) Venice Ind.
Track; : ;

(6) Indiana lines, including (a) Anderson to Goshen via Warsaw, (b)
Marion to Red Key, IN, and (c) Lafayette Ind. Track;

(7) Buffalo to NY/NJ Terminal, including (a) NJ/NY Jct. to Suffern, NY
(TR), (b) Suffern to Port Jervis, NY, (c) Port Jervis to Binghamton, (d)
Binghamton to Waverly, (¢) NJ/NY Jct. to Spring Valley, NY (TR), (f) Paterson
Jet., NJ, to Ridgewood, NJ (TR), (g) Waverly to Buffalo, (h) Waverly to
Mehoopany, PA, (i) Sayre, PA, to Ludlowville, NY, (j) Lyons, NY, to Himrods
Jet.,, NY, (k) Corning, NY, to Himrods Jct., NY, (1) North Jersey Terminal to
Paterson Jct., NJ (TR}, (m) Paterson Jct. to North Newark, NJ, and (n) NJ/NY
Jet. to-North Jersey Terminal (TR); i

(8) Buffalo to Harrisburg and South, including (a) Perryville, MD, to
Harrisburg, PA, (b) Carlisle, PA, to Harrisburg, (c) Wago, PA, to York (area),
PA, (d) Harrisburg to Shocks, PA, (e) Williamsport, MD, to Buffalo via
Harrisburg, PA, (f) Watsontown, PA, to Strawberry Ridge, PA, (g) Ebenezer
Jet,, NY, to Lackawanna, NY, (h) Hornell, NY, to Corry, PA, (i) Corry to Erie,
PA (TR), and (j) Youngstown to Oil City, PA;

(9). Cincinnati to Columbusto-Charleston, WV, including (a) Columbus to
Cincinnati, (b) Cincinnati Terminal, (c) Columbus Terminal to Truro, OH, (d)
Truro to Charleston, WV, (e) Charleston to Cornelia, WV, and (f) Charleston to
Morris Fork, WV;

(10) Chicago South/Illinois operations, including (a) Osborne, IN, to
Chicago Heights, IL, via Hartsdale, (b) Hartsdale to Schneider, IN, (c) Schneider
to Hennepin, IL, (d) Keensburg, IL, to Carol, IL, and (e¢) Schneider to
Wheatfield, IN; and

(11) Chicago Market, including (a) Western Ave. Operations/Loop to
Cicero/Elsdon, IL, (b)-Chicago to Porter; IN, (c)-Clarke Jct., IN, to-CP 501, IN,
(d) CP 509 to Calumet Park, IL, (e) Western Ave. Ind. Track, (f) Old Western
Ave. Ind. Track, (g) North Joint Tracks, (h) Elevator Lead & Tri-River Dock,
(i) CR&I Branch, (j) 49th Street Ind. Track, (k) 75th Street to 51st Street (TR),
(1) Port of Indiana, IN, and (m) CP 502, IN, to Osborne, IN.

Along with these lines, the abandoned Conrail line from Danville to
Schneider, 1L, will also be a PRR-Allocated Asset.

Allocated Assets: Other Aspects. Certain equipment will be included in the
NYC-Allocated Assets and the PRR-Allocated Assets and will be made
available to CSXT and NSR pursuant to a CSXT Equipment Agreement and an
NSR Equipmerit Agreement, respectively. Much of the locomotive equipment
and rolling stock equipment, however, will not be included in the NYC- and
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~PRR-Allocated Assets but will be included, instead, in the Retained Assets
< (discussed below), and will be leased by CRC or its affiliates to NYC or PRR
.. pursuant to equipment agreements'to bé'negotiated by the parties.

CRC currently holds certain tracKage rights over CSXT and NSR. In
general (though there are exceptions), CRC will assign the trackage rights that
it holds over CSXT to PRR (to be operated by NSR), and it will assign. the
trackage rights that it holds over NSR to NYC (io be operated by CSXT).

The shares currently owned by Conrail in TTX Company (TTX; formerly
known as Trailer Train) will be allocated to NYC'and PRR. Applicants' current
ownership interests in TTX are: CSX, 9.345%; NS, 7.788%; Conrail, 21.807%.
Following approval of the primary application, the ownership of TTX by
applicants and their subsidiaries will be as follows: CSX, 9. 345%, NYC,
10.125%; NS, 7.788%:; PRR, 11.682%.

Conrail's 50% interest in Triple Crown Services Company will be allocated
to PRR.

Ceitain additional special treatments are provided in particular areas within
the allocated assets. A description of the areas in which special arrangements
are made is set forth below under the heading "Other Areas with Special
Treatments,"*

Applicants indicate that they have taken steps to ensure that all of the
existing contractual commitments of Conrail to its shippers will be fulfilled.
The Transaction Agreement provides that all transportation contracts of CRC in
effect as of the Closing Date (referred to as Existing Transportation Contracts)
will remain-in effect through their respective stated terms and will be allocated
as NYC-Allocated Assets and PRR-Allocated Assets, and that the obligations
under them shall be carried out after the Closing Date by CSXT, utilizing
NYC-Allocated Assets, and by NSR, using PRR-Allocated Assets, or pursuant
to the Shdred Assets Areas Agreements, as the case may be. The Transaction
Agreement further provides, with respect to -the Existing TFransportation
Contracts, that CSX and NS: will allocate the responsibilities to serve customers
under these contracts; and will cooperate as necessary to assure shippers under
these contracts all benefits, such as volume pricing, volume refunds, and the
like, to which they are contractually entitled.

« The Transaction Agreement also contemplates that certain Conrail facilities currently used
for the benefit of the entire Conrail system: will be operated, during a transition period following
the Closing Date, for the joint benefit of CSX and NS; and will be operated, after such transition
period, for the party to whom they have been allocated. See, CSX/NS-18 at 11 (lines 14-18) and 12
(line t &n.3).
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RN Retained Assets. The Retained Assets include assets contained within three
-Shared Assets Areas (SAAs) that.are more fully described below: the North
“Jersey SAA; the South Jersey/Philadelphia SAA; and the Detroit SAA.

The Retained Assets also include Conrail's System Support Operations
“{(SSO) facilities, including equipment and other assets associated with such
~ facilities, currently used by Conrail to provide support functions benefitting its
- system as a whole, including Conrail's: (1) customer service center in Pittsburgh,

~PA; (2) crew management facility in Dearborn, MI; (3) system maintenance-of-
way equipment center in Canton, OH; (4) signal repair center in Columbus, OH;
(5) system freight claims facility in Buffalo, N'Y; (6) system non-revenue billing
o “facility at Bethlehem, PA; (7) system rail welding plant at Lucknow
- (Harrisburg), PA; (8) system road foreman/engineer training center at
*‘Philadelphia and Conway, PA; (9) police operations center at Mt Laurel, NJ;
{(10) the Philadelphia Division headquarters building and offices located at
‘. Mount Laurel, NT; and (11) other SSO facilities identified by CSX and NS prior
" “to the Closing Date. Each SSO Facility will be 'operated by Conrail for the
‘benefit of CSXT/NYC and NSR/PRR, and the costs of operating each SSO
Facility will be retained by Conrail as "Corporate Level Liabilities" and will be
shared between CSX and NS.* .
» Liabilities. In general: NYC will assume all liabilities arising on or after
“the Closing Date that relate predominantly to the NYC-Allocated Assets; PRR
“will assume all such liabilities that relate predominantly to the PRR-Allocated
‘Assets; CRC will be responsible- for ‘all such liabilities that do not relate
predominantly to the NYC- or PRR-Allocated Assets; and CRC will also be
responsible for certain liabilities arising prior to the Closing Date. )

Separation Costs (as defined in the Transaction Agreement, see, CSX/NS-

25, Volume 8B at 20) incurred following the Control Date in connection with
Conrail agreement employees now working jobs at or in respect of NYC-
Allocated:Assets-will be the sole'responsibility of CSX, while Separation Costs
‘incurred in connection with Contail agreement employees now working jobs at
*-or in respect of PRR-Allocated Assets will be the sole responsibility of NS.
Separation Costs incurred in conrection with Conrail agreement employees
working jobs at or in respect of RetainedAssets will be shared by CSX and NS.
Separation Costs. incurred following the Control Date for Conrail agreement
employees at Conrail's Altoona and Hollidaysburg shops will be the
responsibility of NS, and Separation Costs incurred following the Control Date

“ Atleast some of the SSO Facilities will apparently be operated for the joint benefit of CSX
and NS "for a short period" only. See, CSX/NS-18 at 12 (lines 2-5).
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n donnéétion with agreement employees at Conrail's Philadelphia headquarters
“and technology center and Conrail's Pittsburgh customer service center will be
- the responsibility of CSX. Separation Costs for eligible Conrail non-agreement

employees will be shared by CSX and NS.

After the Closing.Date, compensation and other expenses (excluding
‘Separation Costs) for agreement employees (other than certain Conrail
- employees performing general and administrative functions) working jobs at or

inrespect of NYC-Allocated Assets will be the sole responsibility of CSX, while

such expenses for such agreement employees working jobs at or in respect of

PRR-Allocated Assets will be the sole responsibility of NS.

Operation Of Assets. Applicants indicate: that CSXT and NYC will enter
into the CSXT Qperating Agreement, which will provide for CSXT's use and
operation of the NYC-Allocated Assets; that NSR and PRR will enter into the
NSR Operating Agreement, which will provide for NSR's use and operation of
the PRR-Allocated Assets; and that CRC, NYC, PRR, CSXT and/or NSR will
enter into ¢ertain Shared Agsets Areas Operating Agréements, which will
provide for the operation of certain Shared Assets Areas for the benefit of both
CSXT and NSR.

Allocated Assets Operating Agreements. The CSXT Operating Agreement

-and the NSR Operating Agreement (collectively, the Allocated Assets Operating

Agreements) will provide that CSXT and NSR will each have the right, for an

initial term of 25 years, to use and operate, as part of their respective systems,

the NYC-Allocated Assets and the PRR-AHocated Assets, respectively. These

-agreements will.require CSXT and NSR each to bear the responsibility for and

the cost of operating and maintaining their respective Allocated Assets. CSXT

and NSR will each receive for its own benefit and in its own name all revenues
and profits arising from or associated with the operation of its Allocated Assets.

CSXT will pay NYC an operating fee based on the fair market rental value
of the NYC-Allocated Assets. NSR-will similarly pay PRR an operating fee

. based on the fair market rental value of the PRR-Allocated Assets. CSXT and
- NSR will have the right to receive the benefits of NYC and PRR, respectively,
under any contract or agreement included in the NYC-Allocated Assets or the

PRR-Allocated Assets, respectively; and, with the consent of NYC and PRR,

respectively, to modify or amend any such contract or agreement on behalf of

NYC and PRR.

CSXT and NSR'will each have the right to renew its Allocated Assets
Operating Agreement for two additional terms of 10 years each. The Allocated
Assets  Operating Agreements contemplate that, upon termination of the
agreements, CSXT and NSR will be deemed to have returned their Allocated
Assets to NYC or PRR, subject to any regulatory fequirements.
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Shared Assets Areas And Operating Agreements. Both CSXT and NSR will
be permitted to serve shipper facilities located within the three SAAs (the North
Jersey SAA, the South Jersey/Philadelphia SAA, and the Detroit SAA), which
will be owned, operated, and maintained by Conrail for the exclusive benefit of
CSX and NS. CSXT and NSR will enter into an SAA Operating Agréement
with CRC in connection with each of the SAAs, and CRC will grant to CSXT
and NSR the right to operate their respective trains, with their own crews and
equipment anid at their own expense, over any tracks included. in the SAAS.
CSXT and NSR will each have exclusive and independent authority to establish
a]] rates, charges, service terms, routes, and divisions, and to collect all freight
revenues, relating to freight traffic transported for its account within the SAAs.
Other carriers that previously had access to points within the SAAs will continue
to have the same access as before. ' )

. (1) The Notth Jersey SAA encompasses all Conrail Northern New Jersey

trackage east of and including the NEC, and also (a) certain line segments north

. of the NECas it turns east to-enter the tunnel under the Hudson River, (b) the

Conrail Lehigh line, west to Port Reading Junction, (c) the rights of Conrail on

the New Jersey Transit Raritan line, (d) the Conrail Port Reading Secondary line

west to Bound Brook;, (e) the Conrail Perth Amboy Secondary line west toSouth
Plainfield, and (f) the NEC local service south to the Trenton area.

(2) The South I ersey/Phl]adelphla SAA encompasses. all Conrail
"Philadelphia" stations and stations within ‘the Philadelphia City limits,
industries located on the Conrail Chester Industrial and Chester Secondary
tracks, all Conrail trackage in Southern New Jersey, Conrall’s rights on the NEC
north from Zoo Tower in Phﬂadelphla to Trenton, NJ, and the Ameriport
intermodal terminal and any replacement of such terminal built substantially
through public fundmg

(3) The Detroit SAA encompasses all Conrail trackage and access rights
east of the-CP-TFownline (Michigan Line-MP 7.4) and south-to and including
Trenton (Detroit Line MP 20).*

Other Areas With Special Treatments. A number of other areas though not
referred to as SAAs, are nevertheless subject to special arrangements that
provide for a:sharing of routes or facilities to a certain extent.

(1) Monengahéla Atea: Although the Conrail lines formerly a part of the
Monongahela Railway will be operated by NS, CSX will have equal access for
25 years, subject to renewal, to all current and future facilities located on or

CM For a more complete descnptlon of the three SAAs, see, CSX/NS-18 at.46-49 (and
references there cited). "
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accessed from the former Monongahela Railway, including the Waynesburg
Southern.

@ Chlcago Area: Both CSX and NS will have access to Conrail's rights
concerning access to and use of the Willow Springs Yard of The Burlington
Northern and Santa Fe Railway Comipany (BNSF); applicants will enter into an
‘agreement concerning their respective rights as successors to Conrail and as

. parties controlling the controlling shareholder in the Indiana Harbor Belt

Railway (IHB), a 51%-owned Conrail subsidiary (the stock of ITHB will be a
Conrail-retained asset); certain trackage rights of Conrail over. IHB will be
assigned or made available to NYC to.be operated by CSX or to PRR to be
operated by NS; CSX and NS will enter into an agreement to permit each of
them to maintain current access and trackage rights enjoyed by them over
terminal railroads in the Chicago area; and CSX will be granted an option,
exercisable if CSX and BNSF come under common control, to purchase the
Streator Line from Osborne, IN, to Streator, IL.

(3) Ashtabula Harbor Area: NS will have the right to operate and control
Conrail's Ashtabula Harbor facilities, with CSX receiving use and access, up to
a proportion of the total ground storage, throughput, and tonnage capacity of
42%.

(4) Buffalo Area: CSX will operate Seneca Yard, and NS will receive
access to yard tracks in that yard.

" (5) Cleveland Area: Conrail's switching yard at Collinwood will be
operated by CSX and its Rockport Yard will be operated by NS.

(6) Columbus, OH: NS will operate Conrail's Buckeye Hump. Yard, and
CSX will operate the former Local Yard and intermodal terminal at Buckeye.

(7) Erie, PA: Norfolk and Westérn Railway Company (NW, a wholly
owned NS subsidiary) will have a permanent easement and the right to build a -
track on the easement along the Conrail right of way through Erie, PA, to be
operated by CSX. NW will have trackage rights in-Erie-to connect its existing
Buffalo-Cleveland line if such connection can be achieved without using the -
Conrail Buffalo-Cleveland line to be operated by CSX. )

© (8) Fort Wayne, IN: CSX will opérate the line between Fort Wayne and
Chicago, currently owned by NS.

(9) Indianapolis, IN: NS will have overhead trackage rights from
Lafayette and Muncie to Hawthorne Yard to serve, via CSX switch, shippers
that presently receive service from two railroads.

(10) Toledo, OH: Conrail's Stanley Yard will be operated by CSX, and its
Airline Junction Yard will be operated by NS.
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: (€9)) Washington, DC: Conrail's Landover Line from Washington, DC, to
“Landover, MD, will be allocated to CSX, and NS wiH be given overhead

. trackage rights.

(12) Allocation of Rights with’Respect to Freight Operations Over
Amtrak's NEC: Conrail's NEC overhead trackage rights north of New York
(Penn Station) will be assigned to CSX. Both CSX and NS will have overhead
rights to operate trains between Washington, DC, and New York (Penn Station),
subject to certain limitations. From Zoo Tower, Philadelphia, to Penn Station,
NY, Conrail's NEC rights to serve local customers will be part of the Retained
Assets and Conrail will assign those rights to CSX and NS, with CSX and NS
having equal access to all local customers and facilities. Between Washington,
DC, and Zoo Tower, Philadelphia, Conrail's NEC rights to serve local customers
will be assigned to N'S. The right to serve local customers on the NEC north of
New York (Penn Station) will be assigned to CSX.*

Succession To Conrail Activities.. Applicants intend that the Allocated
Assets conveyed to CSX(NYC) and NS (PRR) will be operated by CSXT and
NSR, respectively, and that both the Allocated Assets conveyed to CSX and NS
as well as the Retained Assets made available by Conrail to CSX or NS or both
will be enjoyed and used by CSX ahd NS (subject tothe terms of the governing
agreements) as if the carrier in question were itself Conrail. Applicants similarly
intend that the SAAs will-be used, ‘enjoyed, and operated as fully by CSX and
NS as if each of them were Conrail. .

THE CONTINUING CONRAIL ACTIVITIES. From the Closing Date
forward, CSX and NS will be responsible for all of the operating expenses and
new liabilities attributable to the assets which they are operating. It is-expected,
however, that most of the pre-Closing Date liabilities of CRC, CRR, and their
subsidiaries will remain in plage. It is contemplated that CRC will pay its pre-
Closing Date liabilities, including its debt obligations, out of payments received,
either directly or through: NYC and PRR, from CSXT and NSR in-connection
with the Allocated Assetsand tHe SAAs: Applicants expect that such payments
will be sufficient to permit CRC and its:subsidiaries (1) to cover their operating,

‘maintenance, and other expenses, (2).to pay all of their obligations as they
mature, (3) to provide dividends to CRR sufficient to permit it to discharge its

debts and obligations as they mature, and (4) to receive a fair return for the -

operation, use, and enjoyment by CSX and NS of the Allocated Assets and
SAAs. Applicants add, however, that, if for any reason these sources of funds

* Fora more complete description of the areas addressed here under the heading "Other Areas
with Special Treatments," see, CSX/NS-lS at 49-54 (and references there cited).
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! 10"CRC and CRR prove insufficient to permit them to pay and discharge their
“obligations, CSX and NS have agreed that CRR Holdings shall provide the
“necessary funds, which it will obtain from CSXC and NSC.

: Applicants anticipate that, following the Division 6f Conrail, approximately
350 employees will be employed by Conrail in the Philadelphia area (where the
headquaiters of CRR and CRC are now located). These employees will include

'Conrail employees managing and operating trains for CSX and NS, the
employees in the local SAA, and the. management personnel for the continuing

Conrail functions. In addition, CSX and NS each anticipates establishing a

‘regional headquarters-type function in Philadelphia at which an undetermined
number of additional petsonnel will be employed.

It is intended that, following the Division: CRC will not hold itself out to
the public as performing transportation services directly and for its 6wn account;
CRC will not enter into any contract (other than with CSXT or NSR) for the
performance of transportation services; and all transportation services petformed
by CRC will be performed as agent or sifboontractor of CSXT or NSR. ’

"2-to-1" Situations. Applicants claim: thatthe division of Conrail proposed
in the primary application has enabled applicants to avoid, "wherever possible,"
situations where shippers will see their rail options decline from two carriers to
one; and that in "virtually all of the few" 2-to-1 situations that the division
proposed in the primary applicationwould otherwise have éntailed, CSX and NS
have agreed to provide one another with trackage and/or haulage rights that will
permit the continuation of two rail carrier service. See, CSX/NS-18 at 4. See
also, CSX/N8-18 at 74-75 (CSX will provide trackage or haulage rights that will
allow for alternative rail service to facilities that otherwise would be, as a result
of the transaction proposed in the prlmary application, rail-served solely by
CSX) and 80 (NS will provide trackage or haulage rights that will allow for
alternative rail service to facilities that otherwise would be, as a result of the
transaction proposed in the primary application, rail-setved solely by NS).

Public Interest Justifications. Applicants cldim that the CSX/NS/CR
transaction: will create vigorous rail competition in large portions of the
Mid-Atlantic and Northeastern regions now'served only by Conrail; will create
numerous new single-line'routes between the Noitheast and the Southeast and
between the Northeast and the Midwest, which will result in improved transit
times, greater reliability of on-time delivery, increased safety, and other service
and efficiency gains; will allow CSX and NS to divert substantial freight traffic.
from the congested highways of the Bastern United States; and will genetate,
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“each year, nearly $1 billion in quantified public benefits* and also significant
- additional benefits (most notably those benefits resulting from the introduction

© ~of rail competition into areas now rail-served only by Conrail).

Labor Impact. Applicants have provided three Labor Impact Exhibits, each
“using a different base line in calculating the impacts that the transactions
. proposed in the primary application and the related filings will have on rail
carrier employees. See, CSX/NS-26 (filed July 7, 1997), which: (a) corrects the
single Labor Impact Exhibit filed with the primary application itself.on June 23,
1997, see, CSX/NS-18 at 24-25; CSX/NS-20, Volume 3A at485-546; CSX/NS-

5 120, Volume 3B at 493-526; and (b) adds two additional Labor Impact Exhibits.

See.also, Decision:No. 7, served May 30, 1997, at 8-9 (we required applicants
to use the year 1995 as the base line for setting forth the impacts the proposed
transactions will have on rail carrier employees, but we added that applicants,
~ if they were so inclined, would be allowed to supplement 1995 data with data
demonstrating employment reductions in 1996 and/or 1997). ’
: Applicants' 1996/97 Labor Impact Exhibit projects, withrespect to both the
v CSX and NS expanded systems, that the proposed transactions will result in the
abolition of 3,090 jobs and-the creation of 1,109 jobs (for a net loss of 1,981
_jobs), and ‘will also resultin the transfer of an additional 2,323 jobs. See,
CSX/N8-26, 1996/97 Exhibit at 13. The 1996/97 Exhibit is based on an April 1,
1997, non-agreement employee count and a November 1996 agreement
- employee count. ‘
Applicants' 1996 Labor Impact Exhibit projects, with respect to both the
CSX and NS expanded systems, that the proposed transactions will result in the
abolition of 3,822 jobs and the creation of 1,152 jobs (for a net loss of 2,670
jobs), and will also result in the transfer of an additional 2,323 jobs. See,
CSX/NS=26; 1996 Exhibit at 16. The 1996 Exhibit is based on calendar year
1996 average monthly employment levels.”
Applicants' 1995-ELabor Impact Exhibit projects, with respect to-both the
CSX and NS expanded systems, that the proposed transactions will result in the
abolition of 6,654 jobs and the creation of 1,699 jobs (for a net loss of 4,955
. -jobs), and will ‘also result in the transfer of an additional 2 ,288 jobs. See,
CSX/NS-26, 1995 Exhibit at 33. The 1995 Exhibit is based on calendar year

* The quantified public benefits asserted by applicants will derive from operating expense
reductions for CSX and NS, shipper logistics savings, and reduced road damage.
*" The 1996 Labor Impact Exhibit submitted with the CSX/NS-26 fi ling on July 7, 1997, is a
slightly corrected version of the Labor Impact Exhibit submitted with the primary application itself
on June 23, 1997.
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1995 ‘average monthly employment_ levels. But see, CSX/NS-26, V.S.

“'Peifer/Spenski at 1 n.1 (1995 data is incomplete).

i Applicants emphasize that the projections contained in their Labor Impact
Exhibits are short term projections; applicants maintain that, in the long run, the
transactions proposed in the primary application and the related filings will
provide opportunities for rail transportation growth and, therefore, new jobs.
Applicants anticipate that, if we approve the transactions propesed in the
primary application and the'related filings, we will impose on such transactions
the standard labor protective conditions customarily'imposed on similar such
transactions, See, CSX/NS-18 at 25.

RELIEF REQUESTED IN THE LEAD DOCKET. In the STB Finance
Docket No. 33388 lead docket, applicants seek: approval of the transaction
proposed‘ in‘'the primary application (in paragraph 1 below); approval of certain

"elements" of that transaction, referred to as Transaction Elements (in
paragraphs 2,3,4,5 6,7 8.9, 10, and 11 below); .and a "fairness
determination" respecting the terms under which CSX and NS have acqulred all
of the common stock of CRR (in paragraph 12 below).

(1) Applicants seek approval ‘and authorization, pursuant to 49 U.S.C.
11323 and 11324, of the acquisition by CSXC and NSC (each a noncarrier
corporation controlling one or more rail carriers) of joint control of, and the
power to exercise Joint control over, CRR (also a noncarrier corporation
controlling one or more rail carriers). See, 49 U.S.C. 11323(a)(5).*

(2). Applicants seek approVal and authorization, pursuant to 49 U.S.C.
11323 and 11324, of the acquisition by NYC and PRR of, and of the operation
by CSXT and NSR over, the Conrail lines and other assets, including without
limitation trackage and other rights, that will be allocated to CSX (NYC) and NS
(PRR), respectively. Applicants also ask that we expressly provide that,
pursuant to the sought approval and authorization under 49 U.S.C. 11323 and
11324, and notwithstandingany pirrported limitations enassignability, NYC and
PRR each will have the same right, title, and interest in the Conrail lines and

- other assets forming its part of the Allocated Assets as Conrail itself now has,

% As apphcants note, although joint control by CSXC and NSC. of Conrail as a separately
functioning rail system will last only until the Division is effected, such joint control, even though
transitory, requires approval and authorization under 49 U.S.C. 11323(a)(5). See, CSX/NS-18 at 90
&n.14.
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- “including the power to pass theuse and enjoyment of those lines and other assets
to CSXT and NSR.”

: (3) Applicants request a declaratory order that 49 U.S.C. 10901 does not
apply to the transfer of the Allocated Assets to NYC and PRR.® Applicants

_concede that, because NYC and PRR are not now carriers, an argument can be
‘made that authority under 49 U.S.C. 10901 is required for the transfer;
applicants maintain, however, that the transfer should be viewed in context as
simply apart of a larger. transaction involving the operation by CSX and NS of
the assets to be transferred to NYC and PRR, respectively; and applicants claim
‘that the transfer, when viewed in context, requires authorization not under 49
U.S.C. 10901 but rather under 49 U.S.C.. 11323 and 11324. In the event we do
not issue the sought declaratory order, applicants seek authorization for the
transfer of the CRC assets to NYC and PRR: under 49 U.S.C. 10901; and, in
order to bring the ‘transfer within the scope of the immunizing power of
49 U.S.C. 11321(a), also under 49 UJ.S.C. 11323 and 11324.

(4) Applicants 'seek approval and authorization, pursuant to 49 U.S.C.
11323 and 11324: (i) for CSXT and NSR to enter into the Allocated Assets
Operating Agreements, and to operate the assets held by NYC and PRR,
respectively; (i) for CSXT, NSR, and CRC to enter into the three SAA
Operating Agreements and to operate the assets in the SAAs; and (iii) for CSX
and'NS to use; operate, perform, and enjoy the Allocated Assets and the assets
inthe SA As consisting of assets other than routes (including, without limitation,
the Existing Transportation Contracts). See, 49 U.S.C. 11323(a)(2). See also,
49 U.S.C. 11323(a)(6). Applicants also request a declaratory order, or-a
declaration to the same effect as a declaratory order: (a) that, by virtue of the
immunizing power of 49 U.S.C. 1 I321(a), CSX and NS will have the authority
to conduct operations over the routes of Conrail covered by the Trackage
Agreements as fuilly and to the same extent as Conrail itself could, whether or
not such routes are-listed i CSX/NS-18, Appendix L (CSX/NS-18 at 216-24),
and notwithstanding any clause in any such agreement purporting to limit or

“ The Conrail lines and other assets to be allocated to CSX and NS include both: (i) those
owned by Conrail; and (ii) those not owned by Conrail but operated by Conrail under leases, trackage
rights, and similar arrangements (such arrangements are hereinafter referred to as "Trackage
Agreements"). Because applicants are concerned that Conrail's. interests under some of these
Trackage Agréements may be-subject to limitations on assignability, approval and authorization
under 49 U.S.C. 11323 and 11324 has been sought in order to bring these Trackage Agreements
within the scope of the immunizirig power 0of49 U.S.C. 11321(a). See, Norfolk & Western Ry. Co. v.
American Train Dispatchers’ Ass'n, 499 U.S. 117 (1991).

" As applicants note, the immunizing power of 49 U.S.C. 11321(a) does not extend to an
authorization under 49 U.S.C. 10901.
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prohibit unilateral assignment by Conrail of its rights thereunder; and (b) that,
-also by virtue of the immunizing power of 49 U.S.C. 11321(a), CSX and NS

“may use, operate, perform, and enjoy the Allocated Assets and the assets in the

-SAAs consisting of assets other than routes (including, without limitation, the

" Existing Transportation Contracts) as fully and to the same extent as Conrail

itself could.

(5) For the period following the transfer of CRC assets to NYC and PRR,
applicants seek approval and authorization, pursuant to 49 U.S.C. 11323 and
11324: (a)for CSXC, NSC, and CRR to continue to control NYC and PRR; and
(b) for the common control, by CSXC, CSXT, NSC, NSR, CRR, and CRC of

(i) NYC and PRR, and (ii) the carriers currently controlled by CSXC, CSXT,
- NSC,NSR, CRR, and CRC. Such authorization and approval will be necessary
. because, as applicants note: CRC, NYC, and PRR will not be part of a "single

system" of rail carriers, and therefore authorization to control CRC will'not in
and of itself imply authorization to control NYC and PRR; and, although CSX

‘will exercise day-to-day control of NYCand NS will exercise day-to-day control -
-of PRR, the fact that certain major actions concerning NYC and PRR will

remain under ‘the contro] of CRC will result in an ongoing cemmon control
relationship involving CSXC, NSC, and CRR, and the subsidiaries of each.
(6) Applicants seek approval and authorization, pursuant to 49 U.S.C.

11323 and'11324: for the acquisition by CSXT of certain trackage rights over

PRR; and for the acquisition by NSR of ¢ertain trackage rights over NYC. See,
49.U.S.C. 11323(a)(6). The lines over which these trackage rights will run are
listed in items 1.B and 1.A, respectively, of Schedule 4 to"the Transaction
Agreement. See, CSX/NS-25, Volume 8B at 110-21.%'

(7) Applicants seek approval and authorization, pursuant to 49 U.S.C.
11323 and 11324, of the trackage rights provided to CSXT, see, CSX/NS-25,
Volume 8C at 715-57, to access all currentiand future facilities located on or
aceessed from the former Monpngahela Railway, including the Waynesburg
Southemn. See, 49 U.S.C. 11323(a)(6). ,

(8) The trackage rights covered by paragraph 6 inclade, among many other

such trackage rights, certain trackage rights to be acquired by NS over the NYC

%! The trackage rights identified in Schedule 4 to the Transaction Agreement, see, CSX/NS-25,
Volume 8B at 1'10-21, fall into three categories:  existing trackage rights held by Conrail over other
carriers, which are covered in paragraph 4 above; new trackage rights to be held by CSXT over PRR
and by NSR over NYC, which are covered in this paragraph 6; and certain additional new trackage
rights provided for in the related filings in STB Finance Docket No. 33388 (Sub-Nos. 25,27, 28, 29,

" 30, 32, 33, & 34), which are covered in the “Related Filings” discussion below.. See, CSX/NS-18

at 96 n.17.
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Bound Brook, NJ-Woodbourne, PA line. See, CSX/NS-25, Volume 8B at 112
“(item 20). These particular trackage rights, however, are intended to be
‘temporary in duration, and will expire; by their terms, at the end of 3 years.

Applicants therefore seek authorization, pursuant to 49 U.S.C. 10903, for NS to

discontinue the Bound Brook-Woodbourne trackage rights in accordance with

the terms thereof. v

*(9) Applicants seek approval and authorization, pursuant to 49 U.S.C.

11323 and 11324, of certain incidental trackage rights granted in connection

with operations within the SAAs. These trackage rights include: (i) trackage

rights granted by CSXT to NSR and CRC; and (ii) trackage rights granted by

NSR to CSXT and CRC. See, CSX/NS-18 at 97-98. See also, CSX/NS-25

Volume 8C at 76, 115-16, and 156.

(10) To the extent that any matter concerning either (i) the joint ownershlp
by CSX and NS of CRR, CRC, NYC, and/or PRR, or (ii) the Transaction
Agreement and the Ancillary Agreements referred to therein,” including the
provision for handling Existing Transportation Contracts, might be deemed to
‘be a pooling or divisionby CSX and NS of traffic or services or of any part of
their earnings, applicants request approval for such pooling or division under
49U8.C. 113223

(11) Applicants seek approval and authorization, pursuant to 49 U.S.C.
11323 and 11324, for the transfer of Conrail's Streator Line from Conrail to
NSR/NW.*. _ |

(12) Applicants seek a determination that the terms under which CSX and
NS, both individually and jointly, have acquired all of the common stock of
CRR are fair and reasonable to the stockholders of CSXC, the stockholders of

%2 As used in-the Transaction Agreement, the term "Ancillary Agreements" means the
Equiprment Agreements, the CSXT Operating Agreement, the NSR Operating Agreement, the NYC
LLC Agreement, the PRR LLC Agreement, the CRR Holdings LLC Agreement, the Trackage Rights
Agreements, the CSXT/NSR Haulage Agreements, the Tax Allocation Agreement, the Shared Assets
Agreements, and the Other Operating Agreements. See, CSX/NS-25, Volume 8B at 10.

%3 Such approval under 49 U.S.C. 11322 is sought because, as applicants note, payments with
respect to the rights granted in connection with both the Allocated Assets and the SAAs, as well as
payments for the services performed by Conrail in connection with the SAAs, are to be made by CSX
and NS to entities (CRC or its subsidiaries) in which both CSX and NS will have economic interests.

* See, Decision No. 4 (served May 2, 1997), at7n.16: "The transfer of the Streator line from
CRC to NSR will be considered in the lead docket because this transfer, like all aspects of the
division of CRC assets between CSX and NS, is integral to, and an inseparable part of, the control
transaction.”" See also, CSX/NS-22 at 446, defining the Streator Line as the Conrail line running:
(i) between MP 6.3 at Osborn, IN, and MP 33.2 at:Schneider, IN; and (ii) between MP 56.4 at
Wheatfield, IN, and MP 186.0 at Moronts, IL.
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“ 'NSC, and the stockholders of CRR. See, Schwabacher v. Unzted States, 334
U.S. 192 (1948).

. RELATED FILINGS. In STB Finiince Docket No. 33388 (Sub-No. 1),
"*CSXT has filed a notice of exemption under 49 CFR 1150.36 to operate, at
“+-Crestline, OH, a connection track in the northwest quadrant of the intersection
of CRC's North-South line between Greenwich, OH, and Indianapolis, IN, and
CRC's East-West line between Pittsburgh, PA, and Fort Wayne, IN. The’
connection will extend approximately 1,507 feet between approximately
MP 75 -4 on the North-South line and approximately MP 188.8 on the East-West
line.”

In STB Finance Docket No. 33388 (Sub-No. 2), CSXT has filed a petition
under 49 U.S.C. 10502 for exemption from the provisions of 49 U.S.C. 10901
to operate, in Willow Creek, IN, a connection track in the southeast quadrant of ;
the intersection between CSXT's line between Garrett, IN, and Chicago, IL, and
CRC's line between Porter, IN, and Gibson Yard, IN'(outside Chicago). The
connection will extend approximately 2,800 feet between approximately
MP BI—236 5 on the CSXT line and approximately MP 246. 8% on the CRC
line.”

In STB Finance Docket No. 33388 (Sub-No. 3), CSXT has filed a petition
under 49 U.S.C. 10502 for exemption from the provisions of 49 U.S.C. 10901
to operate, in Greenwich, OH, connection tracks in the northwest and southeast
quadrants of the intersection between the CSXT line between Chicago and
Pittsburgh and the CRC line between Cleveland and Cincinnati. The connection
- in the northwest quadrant, a portion of which will be constructed utilizing
existing trackage and/or right-of-way of the Wheeling & Lake Erie Railway
Company, will extend approximately 4,600 feet betweer approximately MP BG-

% By decisions served July 11, 1997, September 16, 1997, and November 25, 1997, the Board
exempted construction, by CSXT, of the Crestline connection track, subject to the condition that
CSXT comply with certain specified environmental mitigation measures. The operatwnal aspects
of the transactions proposed in the primary application and in the related filings as a whole, mcludmg
proposed operations over the Crestline connection track, are addressed in the present decision.

* We question CSXT's assertion that the Sub-No, 2 connection track will provide a direct link
between CRC and CSXT tracks "and the parallel IHB line at Willow Creek," see, CSX/NS-22 at 106
(lines 16-17). Our review of CRC's timetable for its Porter Branch suggests that the link with IHB
may be at Ivanhoe, not at Willow Creek.

%7 By decision served November 25, 1997, the Board exempted construction, by CSXT, of the
Willow Creek connection track, subject to the condition that CSXT comply with certain specified
" environmental mitigation measures. The operational aspects of the transactions proposed inthe
primary application and in the related filings as a whole, including proposed operations.over the
Willow Creek connection track, are addressed in the present decision.
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©7193.1 on the CSXT line and approximately MP 54.1 on the CRC line. The

‘“connection in the southeast quadrant will extend approximately 1,044 feet

" ‘between approximately MP BG-192.5 on the CSXT line and approximately
MP 54.6 on the CRC line.*®

In STB Finance Docket No. 33388 (Sub-No. 4), CSXT has filed a petition
under 49 U.S.C. 10502 for.exemption from the provisions of 49 U.S.C. 10901
to operate, at Sidney Junction, OH, a connection track in the southeast quadrant
of the intersection between the CSXT line between Cincinnati, OH, and Toledo,

~ OH, and the CRC line between Cleveland, OH, and Indianapolis, IN. The

connection will extend approximately 3,263 feet between approximately
MP BE-96.5 on the CSXT line and approximately MP 163.5 on the CRC line.”
In STB Finance Docket No. 33388 (Sub-No. 5), NW has filed a petition

" under 49 U.S.C. 10502 for exemption from the provisions of 49 U.S.C. 10901

to operate, at Sidney, IL, a connection track between the UPRR north-south line
between Chicago, IL, and St. Louis, MO, and the NW east-west line between
Decatur, IL, and Tilton, IL." The connection, which will be in the southwest
quadrarslt of'the intersection of the two lines, will be approx1mately 3,256 feetin
length.”

In STB Fmance Docket No. 33388 (Sub-No. 6), NW has filed a petition
under 49 U.S.C. 10502 for exemption from the provisions of 49 U.S.C. 10901
to operate, at Alexandria, IN, a connection track between the CRC line between
Anderson, IN, and Goshen, IN, and the NW line between Muncie, IN, and

/

. *% Bydecision served November 25, 1997, the Board exempted construction, by CSXT, of the
Greenwich connection tracks, subject to the condition that CSXT comply with certain specified
environmental mitigation measures. The operational aspects of the transactions proposed in the -
primary application and in the related filings as a whole, including proposed operations over the
Greenwich connection tracks, are addressed in the present decision.

% By decision served November 25, 1997, the Board exempted construction, by CSXT, of the
Sidney Junction connection track, subject to the condition that CSXT comply with certain specified
environmental mitigation measures. The operational aspects of the transactions proposed in the
primary application and in the related filirigs as a whole, including proposed operations over the
Sidney Junction connection track, are addressed in the present decision.

% By decision served November 25, 1997, the Board exempted construction, by NW, of the
Sidney connection track, subject to the condition that NW comply with certain specified
environmehtal mitigation measures. The operational aspects of the transactions proposed in the
primary application and in the related filings as a whole, including. proposed operations over the
Sidney connection track, are addressed in the present decision.
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Frankfort,IN The connection, which will be in the northeast quadrant of the
. intersection of the two lines, will be approximately 970 feet in length.®'
In ‘STB Finance Docket No. 33388 (Sub-No. 7), NW has filed a petition

“sunder 49 U.S.C. 10502 for exemption from the provisions of 49 U.S.C. 10901

“to operate, at Bucyrus, OH, a connection track between NW's Bellevue, OH-
‘Columbus, OH line and CRC's Fort Wayne, IN-Crestline, OH line. 'The
connection, which will be in the southeast quadrant of the intersection of thetwo
lines, willibe approximately 2,467 feet in length.® :

In STB Finance Docket No. 33388 (Sub-No. 8), CSXT has filed a notice of
exemption under 49 CFR 1150.36 to construct and operate, at Little Ferry, NJ,
two connection tracks between the CRC.Selkirk-North Bergen line and the
New York, Susquehanna and Western Railway (NYS&W) Paterson-Croxton
line.  The first connection will extend approximately -480 feet between
approximately MP 5.75 on the CRC line and approximately MP 5.65 on the
NYS&W line. The second connection will- extend approximately 600 feet
between approximately MP 4.04.on the CRC line and approximately MP 4.15
on the NYS&W line. "

In STB Fmance Docket No. 33388 (Sub-No. 9), CSXT and The Baltimore
and Ohio’ Chicago Terminal Railroad Company (B&OCT, a wholly owned
CSXT subsidiary) have filed a notice of exemption under 49 CFR 1150.36 to
construct and- operate a connection track in the vicinity of 75th Street SW,
Chicago, IL, in the southwest quadrant of the intersection of the lines of
B&OCT and The Belt Railway Company of Chicago (BRC). The connection
will extend approximately 1,640 feet between approximately MP DC-22.43 on.
B&OCT's North-South line between -Cleveland and Brighton Park, and
approximately MP 12.95 on BRC's East-West line between Bedford Park Yard

- and South Chicago Yard.

In STB Finance Docket No. 33388 (Sub-No. 10), CSXT has filed a petition
under 49W.S.C. 10502 for exemption from the-provisiens of 49 U.S:C. 16901
to construct and operate a connection track in Exermont, IL, in the northwest

*' By decision served Noveniber 25, 1997, the Board exempted construction, by NW, of the
Alexandria connection track, subject to the condition that NW comply with certain specified
environmental mitigation-measures. The operational aspects of the. transactions proposed in the
primary application and in the related filings as a whole, including proposed operations over the

. Alexandria connection track, are addressed in the present decision.

¢ By decision served November 25, 1997, the Board exempted. construction, by NW, of the
Bucyrus connection track, subject to the.'condition that NW comply with certain specified .
environmental mitigation measures. The operational aspects of the transactions proposed in the
primary application and in the related filings as a whole, including proposed operations over-the
Bucyrus connection track, are addressed;in the present decision.
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" quadrant of the intersection between CSXT's Cincinnati-East St. Louis line and
. {CRC's Cleveland-East St. Louis line. Thé connection will extend approximately
3,590 feet bétween approximately MP BC-327.9 on the CSXT line "and
-.-approximately MP 231.4 on the CRC line.
: In STB Finance Docket No. 33388 (Sub-No. 11), CSXT and B&OCT have
~filed a notice of exemption under 49 CFR 1150.36 to construct and operate a
" connection track in the vicinity of Linceln Avenue in Chicago, IL, in the
northeast quadrant of the intersection of the lines of B&OCT and IHB. The
connection will extend approximately 840 feet between approximiately MP DC-
9.5 on B&OCT's line between Cleveland and Barr Yard, and approximately MP
10.43 on IHB's line between Gibson Yard and Blue Island Jct.
.In STB Finance Docket No. 33388, (Sub-No. 12), NSR has filed a petition
~ under 49 U.S.C. 10502 for exemption from the provisions-of 49 U.S.C. 10901
to construct and operate, at Kankakee, IL, a connection track between the
linois Central Railroad Company (IC) Chicago, IL-Gibson City, IL nerth-south
line, oveér which NSR has trackage rights, and the CRC Streator, IL-Schneider,
IN east-west line. The connection, which will be in the southeast quadrant of
the intersection of the two lines, will be approximately 1,082 feet in length.

In STB Finance Docket No. 33388 (Sub-No. 13), NW has filed a notice of

' exemption under 49 CFR 1150.36 to construct and operate a connection track
at Tolono, IL, in the southeast quadrant of the intersection of the IC line between
Chlcago IL, and Centralia, 1L, and the NW line between Decatur IL, and
Tilton, IL. The connection-will bé about 1,600 feet in length.

In STB Finance Docket No. 33388 (Sub-No. 14), NW has filed a petition
under 49-U.S.C. 10502 for exemption ftom the provisions of 49 U.S.C. 10901
to construct and operate, at Butler, IN, a connection track between NW's Detroit,
MI-Fort Wayne, IN line and CRC's .Elkhart, IN-Toledo, OH line. The
connection, which will be in the northwest quadrant of the intersection of the
two lines, will-be approximately 1,750 feet in length.

In STB Finance Docket No. 33388 (Sub-No. 15), NW has filed a notice of
exemption under 49 CFR 1150.36 to construct and operate a connection track
at Tolleston, IN. This track, which will connect an NW line and a CRC line,
will be about 930 feet in length.

In STB Finance Docket No. 33388 (Sub-No. 16), NW has filed a notice of
exemption under 49 CFR 1150.36 to construct and operate a double track
connection at Hagerstown, MD. This track, which will connect an NW line and
a CRC line, will be about 800 feet in length. )

In STB Finance Docket No. 33388 (Sub-No. 17), NW has filed a notice of
exemption under 49 CFR 1150.36 to construct and operate a connection track
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atEcorse Junction (Detroit), MI. . This track, which will connect an NW line and
“a CRC line, will be about 400 feet in length.
: In STB Finance Docket No. 33388 (Sub-No. 18), NW has filed a petition
‘under 49U.S.C. 10502 for exemption from the provisions of 49 U.S.C.- 10901
" -to construct and operate, at Blasdell (Buffalo), NY, a connecting track
approximately 2,500 feet in length between NW's Erie, PA-Buffalo, NY Line
and CRC's Buffalo, NY-Harrisburg, PA Line.
~ In STB Finance Docket No. 33388 (Sub-No. 19), NW has filed a notice of
exemption under 49 CFR 1150.36 to construct and operate, at Gardenville
Junction (Buffalo), NY, a connecting track approximately 1,700 feet in length
between CRC's Buffalo, NY-Harrisburg, PA Line and CRC's Ebenezer
" Secondary Track. .

In STB Finance Docket No. 33388 (Sub-No. 20), NW has filed a notice of
exemption under 49 CFR 1150.36 to construct and operate, at Columbus, OH,
an NW-CRC connecting track approximately 1,423 feetin length. See, CSX/NS-

.22 at 315 (map).

In STB Finance Docket No. 33388 (Sub-No. 21), NW has filed a petition
under 49 U.S.C. 10502 for exemption from the provisions of 49 U.S.C. 10901
to construct'and operate, at Oak Harbor, OH, a connecting track approximately
4,965 feet in length between, and in the northwest quadrant of the intersection
of,NW's Toledo, OH-Bellevue, OH line and CRC's Toledo, OH-Cleveland, OH
line.

In STB Finance Docket No. 33388 (Sub-No. 22), NW has filed a petition
under 49 U.S.C. 10502 for exemption from the provisions of 49 U.S.C. 10901
to construct and operate, at Vermition, OH, a connecting track approximately
5,398 feet in length between NW's Cleveland, OH-Bellevue, OH line and CRC's
Toledo, OH-Cleveland, OH line.

In STB Finance Docket No. 33388 (Sub-No. 23), NW has filed a notice of
exemption under 49 CFR 1180.2(d)(5) regarding a joint project involving
relocation of NW's rail line running down 19th Street in Erie, PA (a distance of
approximately 6.1 miles, between approximately MP B-85.10 near Downing
Avenue and approximately MP B-91.25 west of Pittsburgh Avenue) to a parallel

- railroad right-of-way currently owned and operated by CRC that will be

allocated to CSXT in connection with the primary application.

In STB Finance Docket No. 33388 (Sub-No. 24), CRC and NW have filed
a petition under 49 U.S.C. 10502 for exemption from the provisions of 49
U.S.C. 11323-25 regarding the acquisition by CRC (or by NYC) of the Fort
Wayne Line, between MP 441.8 at Fort Wayne, IN, and MP 319.2 at Tolleston
(Gary), IN. See, CSX/NS-22 at 446 and 449 (indicating that the mileposts are
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“as stated in the preceding sentence). But see, CSX/NS-22 at 461-62 (indicating
thatthe mileposts are MP 441.8 at Tolleston and MP 319.2 at Fort Wayne).

In STB Finance Docket No. 33388 (Sub-No. 25), NW and CSXT have filed
‘a notice of exemption under 49 CFR 1180.2(d)(7) regarding the acquisition by
NW of trackage rights over approximately 32.7 miles of a CSXT line between
Lima, OH (Erie Junction), at or near CSXT MP BE-129.2, and Sidney, OH, at
ornear CSXT MP BE-96.5. The trackage rights to be acquired by NW include
overhead trackage rights between Lima and Sidney and local trackage rights that
will allow NW to seérve 2-to-1 shippers at Sidney.

In STB Finance Docket No. 33388 (Sub-No. 26), CSXC, CSXT, and The
Lakefront Dock and Railroad Terminal Company (LD&RT) have filed an

- application seeking approval.and authorization under 49 U.S.C. 11323-25 for
the acquisition and exercise by CSXC and CSXT of control of LD&RT, and the
common control of LD&RT and CSXT and the other rail carriers controlled by
CSXT and/or CSXC. LD&RT, a Class III railroad in which CSXT and CRC
each currently owns a 50% voting stock interest, operates approximately 17
miles of yard tracks.at Oregon, OH.

In STB Finance DocketNo. 33388 (Sub-No. 27), NW and CSXT have filed
anotice of exemption under 49 CFR 1180.2(d)(7) regarding the acquisition by
NW of overhead trackage rights over approximately 5 to 6 miles of a CSXT line
between Columbus, OH (Parsons Yard), at or near CSXT-MP CJ 71.5, and
Scioto, OH, at or near CSXT MP CK 2.5.

In STB Finance DocketNo. 33388 (Sub-No. 28), CSXT and NW have filed
a notice of exemption under 49 CFR 1180.2(d)(7) regarding the acquisition by
CSXT of overhead trackage rights over approximately 2.02 miles of an NW line
between Columbus, OH (Watkins Yard), at or near NW MP N-696.7, and

Bannon, OH, at-or near NW MP N-698.72.

: In STB Finance Docket No. 33388 (Sub-No. 29), CSXT and NW have filed

anotice of exemption urider 49-CFR 1180.2(d)(7) regarding the acquisition by

CSXT of overhead trackage rights over approximately 1.4 miles of an NW line

between Erie Junction (Delray), ML, at or near MP D4.4, and Ecorse Junction,

M1, at or near MP D5.8.

In STB Finance Docket No. 33388 (Sub-No. 30), NW arid CSXT have filed

a notice of exemption under 49 CFR 1180.2(d)(7) regardmg the acquisition by

NW of overhead trackage rights over approximately 1.7 miles of a CSXT line

between the connection of two CSXT lines near Washington Street at or near

" MP 123.7, and the connection of two CSXT lines at Pine at or near MP 122.0;

in Indianapolis, IN.

3S8.TB.



' CSX CORP. ET AL. — CONTROL ~ CONRAIL INC. ET AL, %3

Bt “In STB Finance Docket No. 33388 (Sub-No. 31), CSXC and CSXT have
"filed a petition under 49 U.S.C. 10502 for exemption from the provisions of 49
4 U.S.C. 11323-25, to the extent those. _provisions may apply, regarding .the
" Zacquisition by CSXCand CSXT of control of Albany Port Railroad Corporation
{APR). APR, which operates approximately 16.5 miles of track at the Port of
Albany, NY, is owned in equal 50% shares by CRC and D&H (Delaware and
Hudson Rallway Company, Inc., an affiliate of Canadian Pacific Rallway
'Company);® and, if the primary application is approved CRC's 50% interest in
APR will be allocated to CSXT in the Division.*

In STB Finance Docket No. 33388 (Sub-No. 32), NW and B&OCT have
filed a notice of exemption under 49 CFR 1180.2(d)(7) regarding the acquisition
by NW of overhead trackage righits over approximately 10.8 miles of the THB
McCook Branch between the IHB/B&OCT connection at McCook, IL, at or
near MP 28.5, and the THB/CP connection 4t Franklin Park, IL, at MP 39.3.

In STB Finance Docket No. 33388 (Sub-No. 33), NW and B&OCT have
filed a notice ofexemption under 49 CFR 1180. 2(d)(7) regarding the acquisition
by NWof trackage rights over B&OCT's Barr Subdivision between the
connection of the NSR Chicago Line and the B&OCT line at Pine Junction, IN
(Cp 49\7) and: (i) the connection with B&OCT's McCook Subdivision at Blue
Island Junction, IL, at or near MP DC 14.9, a distance of approximately 14.9
miles; and beyond to (ii) the B&OCT/IHB connection at McCook, IL, at or near
MP 28.5, g distance of approximately 13.6 miles.

In STB Finance Docket No. 33388.(Sub-Nog. 34), CSXT and NW have filed
anotice of exemption under 49 CFR 1180.2(d)(7) regarding the acquisition by
CSXT of overhead trackage rights over approximately 45.5 miles of an NW line
between Bucyrus, OH, at or near NW MP S+63. 9, and Sandusky, OH, at or near
NW MP $-108.5. The trackage rights to be acquired by CSXT, although
described as "overhead" trackage rights, will allow CSXT to access 2-to-1
shippers at Sandusky.

In STB Docket Nos. AB-167 (Sub-No. 1181X)and AB-55 (Sub-No. 551X),
CRC and C$XT, respectively, have filed a notice of exemption under 49 CFR
1152.50to abandon an approximately 29-mile portion of the Danville Secondary
Track between MP 93.00+ at Paris, IL, and MP 122.00+ at Danville, IL, in

@ Canadian Pacific Railway Company (CPR), Delaware and Hudson Railway Company, Inc.
(D&H), Soo Line Railroad Company (Soo), and St. Lawrence & Hudson Railway Company Limited
(SL&H) are referred to collectively as CP.

* Implicit in the Sub-No. 31 docket is a request for a determination that acquisition by CSXC
and CSXT of a 50% interest in APR will not enable CSXC and CSXT to "control" APR within the
meaning of 49 U.S.C. 11323.
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Edgar and Vermilion Counties, IL. The line, which is presently owned and
operated by CRC, is proposed to be operated by CSXT pursuant to the authority
sought in the primary application.®

In STB Docket No. AB-290 (Sub-No. 194X), NW has filed a notice of ‘
. ‘exemption under 49 CFR 1152.50 to abandon® a line between MP SK-2.5 near
South Bend, IN, and MP SK-24.0 near Dillon Junction, IN, a distance of
approximately 21.5 miles in St. Joseph and La Porte Counties, IN.¢

In STB Docket No. AB-290 (Sub-No. 196X), NW has filed a petition under
49 U.S.C. 10502 for exemption from the provisions of 49 U.S.C. 10903 to
abandon a line between MP TM-5.0 in Toledo, OH, and MP TM-12.5 near
Maumee, OH, a distance of approximately 7.5 miles in Lucas County, OH.%

In STB Docket No. AB-290 (Sub-No. 197X), NW-has filed a notice of
exemption under:49 CFR 1152.50 seeking. authorization to discontinue
operations over the Toledo Pivot Bridge extending between MP CS-2.8 and
MP CS-3.0 near Toledo, OH, a distance of approximately 0.2 miles in Lucas
County, OH.®

* With respect to the Paris-Danville abanidonment, the City of Georgetown, IL, has requested
"a 180-day public use condition and has also filed 2 Trails Act statement. CSX has indicated that it
is willing to negotiate with the City of Georgetown, pursuant to Section 8(d) of the National Trails
System Act, respecting interim trail use of the right-of-way involved in Docket Nos. AB-167 (Sub-
No. 1181X) and AB-55 (Sub-No. 551X). See, CSX/NS-176 at 801.
 NW initially sought, in Docket No. AB-290 (Sub-No. 194X), to abandon the South Bend-
Dillon Junction line. See, CSX/NS-22at31. Applicants thereafter indicated, in their briefs, that NW
was seeking, in Docket No. AB-290 (Sub-No. 194X), authorization for discontinuance. See, NS-62
- atF-10 (line 11); CSX-140 at F-9'(line 15). Applicants, however, have since confirmed that, in fact,
NW continues to seek to abandon the South Bend- Dxllon Junction line. See, CSX/NS-203 (errata
: submxssmn, filed April 9, 1998). B
7 With respect to the South Bend-Dillon Junction abandonment, the St. Joseph County Parks
+-and'Recreation Department has requested-a 180-day public use condition-arid has also filed a Trails
“ Act statement,
 NW (i.e., NS) indicated, in its December 15, 1997, rebuttal filing, that it did not object to
the STB Docket No. AB-290.(Sub-No. 196X) 180-day public use:condition sought by the Toledo
> Metropolitan Area Council of Governments (TMACOG), as long as that condition did not interfere
‘with arm's-length NW-TMACOG negotiations. See, CSX/NS-176at 565. NW-subsequently agreed
that, upon obtaining authorization to abandon the'Toledo-Maumee line: it will donate and quitclaim
to TMACOG or TMACOG's designee NW's interest in the right-of-way; and it will retain its interest
in the ties, rail, and metal material, and will remove these items from the line at an appropriate time
following abandonment. See, TMACOG's pleading (not designated), filed February 23, 1998; the
letter agreement NW entered into with TMACOG and the Toledo-Lucas County Port Authority
(TLCPA), dated February 18, 1998, is attached thereto.
® NW initially sought authorization to abandon the Toledo Pivot Bridge. See, CSX/NS-22 at
84-93. Subsequently, in accordance with a settlement NW (i.e., NS) reached with TLCPA and
(continued...)

P
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APPLICABLE STANDARDS

‘The applicable statutory provisions are codified at 49 U.S.C. 11321-26.
“Despite the several factors contained in those provisions, "The Act's single and
-essential standard of approval is that the [Board] find the [transaction] to be

'consistent with the public interest."" Missouri-Kansas-Texas R. Co. v. United
States, 632 F.2d 392, 395 (5th Cir. 1980), cert. denied, 451 U.S. 1017 (1981).
Accord Penn-Central Merger and N & W Inclusion Cases, 389 U.S. 486,498-99
(1968). To determine the public interest, we balance the benefits of the merger
against any harm to competition or to essential service(s) that cannot be
mitigated by conditions.”

In making our public interest determination in proceedings such as this one
involving the merger of at least two.Class I railroads, section 11324(b) requires
us to consider five factors: (1) the effect of the proposed transaction on the
adequacy of transportation to the public; (2) the effect on the public interest of
including, or failing to include, other rail carriers in the area involved in the
proposed transactxon, (3) the total fixed charges that result from the proposed
transaction; (4) the interest of carrier employees affected by the proposed
transaction; and (5) whether the proposed transaction would have an adverse
effect on competition among rail carriers in the affected region or inthe national
rail 'system. ‘

Section 11324(b)(1), requiring that we examine the effect of the transaction

-on the adequacy of transportation to the public, necessarily involves an
exarnination of the public benefits of the transaction. These include efficiency
gains such as cost reductions, cost savings, and service improvements permitting
arailroad to provide the same rail services with fewer resources orimproved rail
services with the same resources. An integrated railroad can often realize
certain of these benefits by achieving the economies of scale, scope, and density
stemming from-expanded operations. Costsavings may include-elimination- of
interchanges, internal reroutes, more efficient movements between the merging

(...continued)

TMACOG, NW advised that it now seeks authorization for discontinuance only. See, NS-63 (filed
March 4, 1998).

™ NYDOT, which characterizes our interpretation of this public interest standard as overly
favorable to mergers, argues that Congress changed our statute in the Railroad Revitalization and
Regulatory Reform Act of 1976 (4R Act) to make it hostile to mergers, and more favorable to
preserving competition as the primary goal. That precise argument was rejected in Southern Pac.
Transp. Co.v. ICC, 736 F.2d 708, 715-19 (D.C. Cir. 1984), cert. denied, 469 U.S. 1208 (1985). The
court-affirmed our policy of balancmg competitive and other public interest factors.
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parties, reduced overhead, and elimination of redundant facilities. These
benefits, in varying degrees depending on competitive conditions, have

~generally been passed on to most shippers as reduced rates and/or improved

~services.” ‘ ‘ »

Competitive harm results from a merger to the extent that the merging
parties gain sufficient market power to profit from raising rates or reducing
service (or both).” In evaluating claims of competitive harm, our general
practice is to distinguish harm caused by the transaction from disadvantages that
other railroads, shippers, or communities may have already been experiencing.
Wherever feasible, we impose conditions to ameliorate significant harm that is
caused by the merger.

Our general policy statement on rail consolidations, codified at 49 CFR
1180.1,” recognizes that potential harm from a merger may occur from a
reduction in competition, 49 CFR 1180.1(¢)(2)(i), or from harm to a competing
carrier's ability to provide essential services. 49 CFR 1180.1(c)(2)(ii).” Thus,
we must evaluate whether opposing railroads will be financially and
competitively able to witlistand the projected loss of traffic to the consolidated
system. In assessing the probable impacts and determining whether to impose
conditions, our'concern isthe preservation of competition and essential services,
not the survival of particular carriers. An essential service is defined as one for
which there is a sufficient public need, but for which adequate alternative

 transportation is not available. 49 CFR 1180.1(c)(2)(ii).

Finally, because our statutory mandate requires a balancing of efficiency
gains against competitive harm, the antitrust laws provide guidance, but are not
determinative in our merger proceedings. As the Supreme Court noted in
MecLean Trucking Co. v. United States, 321 U.S. 67, 87-88 (1944):

" In contrast, benefits to the combining carriers resulting from increased market power are
exclusively private benefits that detract from any public benefits associated with a control
transaction. See, e.g., Rio Grande Industries, et al. — Control — SPT Co., et al., 41.C.C.2d 834, 875
(1988) (DRGW/SP).

2 In making our competitive findings under section 11324(b)(5), we do not limit: our
consideration of competition to rail carriers alone, but examine the total transportation market(s).
See, Central Vermont Ry. v. ICC, 711 F.2d 331, 335-37 (D.C. Cir. 1983).

™ See, Railroad Consolidation Procedures, 363 1.C.C. 784, (1981).

™ Wearealso guided by the rail transportation policy, 49 U.S.C. 10101, added by the Staggers
Rail Act of 1980, and amended by the ICC Termination Act of 1995 (ICCTA or Act). See, Norfolk
Southern Corp. — Control — Norfolk & W. Ry Co., 366 1.C.C. 171, 190 (1982) (NS Control). That
policy emphasizes reliance on competition, not government regulation, to modernize railroad
operations and to promote efficiency. H.R. Rep. No. 96-1430, 96th Cong., 2d Sess. 88 (1980),
reprinted in 1980 U.S.C.C.A.N. 4110, 4119.
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"In 'short, the [Board] must estimate the scope and appraise the effects of the curtailment of
‘competition which will result from the proposed consolidation and consider them along with the

: hdvantages of improved service, safer operations, lower costs, etc., to determine: whether the
‘consolidation will assist in effectuating the overall transportation policy * * *. "The wisdom and

= experience of that [Board]," not of the courts, must determine whether the proposed consolidation
is "consistent with the public interest."””! .

DISCUSSION AND CONCLUSIONS

. OVERVIEW. After pursuing competing bids individually to acquire all of
‘Conrail, CSX and NS reached an agreement to acquire Conrail jointly. The
. transaction they are proposing will result in a procompetitive restructuring of rail
- service throughout much of the Eastern United States. -Before the transaction,
CSX operated about 18,500 miles of track, NS about 14,300, and Conrail about
10,700. As proposed in this transaction, NS will control about 58% of Conrail's
lines, while CSX will control about 42%, at a total price of $9.895 billion, plus
assurned liabilities and transaction fees. After the transaction is fully
consummated, both CSX and NS will provide vigorous, balanced, and
sustainable competition, each over approximately 20,000 miles of rail line in the
East.

Before this transaction, Conrail faced no Class I rail competitor through
much ofits service area. This meant that Conrail was a “bottleneck” carrier for
most through shipments moving to or from this area. Now, CSX and NS will

 directly compete with each other in important markets where Conrail did not
compete with other major railroads before. These markets are the Northern New
Jersey portion of the New York metropolitan area, Southern New
Jersey/Philadelphia, Detroit, the area served by the Monongahela Railroad, and
the Ashtabula Harbor. The total amount of rail traffic that will gain head-to-head

7 Under this standard, we may disapprove transactions that would not violate the antitrust
laws and approve transactions even if they otherwise would violate the antitrust laws. United States
v. Interstate Commerce Comm'n, 396 U.S. 491, 511-14 (1970) (Northern Lines Merger Cases) .
Moreover, because of our broad conditioning power and our continuing jurisdiction, we may approve
transactions with conditions in cases where the antitrust enforcement agencies would either
disapprove or approve only following substantial divestiture. Accord Minneapolis & St. L. Ry. Co.
v. United States, 361 U.S. 173 (1959); Bowman Transportation v. Arkansas-Best Freight, 419 U.S.
281, 298 (1974); Port of Portland v. United States, 408 U.S. 811, 841 (1972); Northern Lines
Merger Cases, 396 U.S. at 514; Denver & R.G.W.R. Co. v. United States, 387 U.S. 485 (1967).

) ™ As detailed elsewhere in this decision, NS and CSX have not directly purchased Conrail
assets. They have created intermediary corporations to acquire and hold those assets.
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two railroad competition has been estimated by applicants at $700 million per
year.”

With very minor exceptions, the combination of NS and Conrail and of
CSX and Conrail lines will be end-to-end and not parallel. It has been our
experience that end-to-end restructurings of this kind rarely result in a
diminution of competition. We have adopted a presumption, known as the one- -
lump theory; that vertical combinations will not result in competitive harm. We
have also established a test for parties to show that the theory does not apply in
aparticular circumstance. Although several parties have attempted to argue that
we should not apply the one-lump theory to rail mergers, repeating arguments
that have been raised and rejected in previous merger proceedings, no party has
rebutted the application of the theory here. Our use of the one-lump theory has
been judicially approved, and we will not go back over that ploughed ground
here. See, Western Resources, Inc. v. STB, 109 F.3d 782 (D.C. Cir. 1997).

In only a handful of instances, the restructuring would, unless conditioned,
result in a reduction from two to:one of carriers serving a particular location.
‘Applicants have agreed, and we will ensure, that wherever that would happen,
applicants will provide one another sufficient trackage rights atreasonable rates,
together with any other conditions that might be called for, to remedy the
situation. Because the transaction as conditioned will result in no instances of
significant competitive harm, and will significantly' increase competition for
many shippers, the dlear impact of this transaction is to create a substantlal
iincrease in rail-to-rail competition, and not a reduction.

In additjon, the transaction will permit both CSX and NS to compete more
effectively with motor carrier service, which is the dominant mode of freight
transportation for most commodities throughout the East. The division of
Conrail's lines, roughly half to each carrier, permits both CSX and NS to offer
new and efficient single-line service in competition with motor carriers and with
each-other to theusands of shippers that received only joint-line-service before.
The transaction should lead to improved service and reduced transit times for
thousands of shippers throughout the Eastern United States. - This will permit
these two carriers to. divert a significant amount of traffic from the nation's
highways.

77 Atmany other locations, such as the Greater Buffalo area, enhanced competition that derives
from the nearby operations of two strong carriers will act to limit the market power that had
previously been sustained by Conrail's dominant presence.
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~:Applicants project that expanded rail operations will result in removal of

i, 027 000 truck trips a year from our nation's highways, with 438,000 of that
total attributed to CSX and 589,000 to NS.” This diversion of traffic away from
“ithe highways will result in substantial net environmental benefits in terms of

reduced air pollution and highway traffic congestion, and will reduce annual
digsel fuel consumption by over 80 million gallons.”

These opportunities will also spur both CSX and NS to make substantial’
new investments in improving rail infrastructure. CSX plans to invest $488
million, while NS plans to invest $729 million in new rail property and
equipment due to this transaction. Indeed, several line construction projects that
we previously authorized are already well under way. These important public
interest benefits of increased competition, new single-line routes, reduced
highway traffic, and increased capital investment in needed facilities, are largely
uncontested.

In addition, anticipated synergies will enable NS and CSX to reduce their
cost of providing transportation by about $1 billion per year beginning in the

-third year following completion of the transaction. As we noted in Union

Pacific/Southern Pacific Merger, 1 8.T.B. 233 (1996) (UP/SP),*° the clear trend
since 1980 has been that railroad efficiencies achieved through mergers or other
means have been largely passed along to shippers in the form of lower rates and
improved service.

Indeed, our monitoring of rail rates indicates that this downward trend has
continued unabated since 1993, a time during which rail service in the West was
totally restructured with two majorrail mergers. We are mindful of the fact that
the recent UP/SP merger was followed by serious service problems resulting
from a variety of factors, a significant one being a rail infrastructure that is
inadequate to meet the rapidly increasing demand for rail service in the West.”
The railroads in the West, however, have been upgrading their infrastructure, as
they indicated they would in-the-context of their merger proceedings, and we:
expect service to continue to improve as the infrastructure is upgraded.

7 These projections have been accepted by our Section of Environmental Analysis (SEA) in
its assessment of the environmental impacts of the transaction. - See, Final Environmental Impact
Statement (Final EIS), Vol 2, Chapter 4 at 4-48.

™ SEA recalculated applicants' projection of a 120 million gallon reduction in diesel fuel to
a net reduction of 80.1 million gallons in the Final EIS. /d. at 4-48.

% UPRR was authorized to take control of the “SP” rail carriers formerly controlled by the
Southern Pacific Rail Corporation.

®' See, Joint Petition for Service Order, 3 S.T.B. at 33-34.
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Given the substantial savings predicted, which we have examined and have

“found generally to be reasonable projections,” neither NS nor CSX should have
- sany difficulty financing the fixed charges resulting from the acquisition.” ‘In
‘.fact, the transaction should ultimately result in improved financial ratios for the

amajor eastern railroads.

Although the impacts of this transaction are chiefly positive, protests or

L responsive applications have been filed by about 160 parties. Given the

- ‘magnitude of this undertaking, and the ongoing service problems in the West,

“itisnot surprising that numerous parties would be anxious about the substantial
“changes in rail operations that are projected. Nevertheless, we believe that many

.of these concerns are either overstated or unwarranted. Where protestants have

~raised valid compentwe or other concerns, however, we have addressed them
“with conditions wherever appropriate.

In impesing various conditions, it has been our aim not to undermine the
strength and integrity of the proposal before us, which clearly benefits the public
interest. . In'this regard, we have not altered the already procompetitive SAAs
carefully ne‘.gotiated by applicants. But, we have used our broad conditioning

.-authority topreserve.or enhance service and competitive opportunities for areas
_in the Northeast that lost significant competitive alternatives in the railroad

‘bankruptcies that led to the formation of Conrail in the 1970s. We have either
‘preserved competition of provided for new competition to and from New York

City, Buffalo, and Rochester, NY. We have also provided conditions aimed at
protecting the v1ab1hty of small carriers such as the Ann Arbor Railroad, the

‘Wheeling & Lake Er,le Railroad, and the New England Centra] Railroad. These

and other small carriers provide valuable services to shippers on aregional basis.
‘We have preserved service or competitive opportunities for: shippers such as
Indianapolis Power & Light Company, Wyandot Dolomite, AK Steel
Corporation, and Joseph Smith & Sons, Inc.

Finally; we :are aware that throughout-the course of this proceedmg,
applicants and various parties have worked diligently to negotiate settlement
agreements. Those efforts have resulted in a nimber of important agreements
that should improve competition and service quality for shippers of freight and

’

rail passengers. Chief among these agreements are the NITL agreement -

(permitting important remedies relating to oversight, loss of smgle-hne service,

* and reciprocal switching), and the agreements with two major unions, United

Transportation Union and Brotherhood of Locomotive Engineers (together

8 See, "Details of Public Benefits” below.
¥ See, "Details of Financial Matters" below.
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répresenting almost half of all railroad employees). Applicants have reached

-settlement agreements with the National Grain and Feed Association, and with

a number of electric utility companies such as Potomac Electric Power
" Company, New York State Electric and Gas, Atlantic City Electric Company,
"Detroit Edison Company, and Delmarva Power & Light Company.

. Applicants have also reached an important agreement with Amtrak
permitting them to provide freight service over the Northeast Corridor. . At the
same time, Amtrak has gained an agreement to permit it to conduct certain
express operations over-the lines. of NS, Applicants also reached important
agreements with the Port- Authority of New York and New Jersey, the New
Jersey Department of Transportation, the City of Cleveland, the City of
Indianapolis, and with over 25 railroads, including the ‘Canadian National
Railway, the Canadian Pacific Railway, and many smaller railroads. These
agreements, taken-as a whole, will do much to promote safe and adequate
service, and improved competition, well into the twenty-first century.

GENERAL ISSUES

The NITL Settlement Agreement. CSX and NS have entered into a number
of agreements with public agencies, shippers, and other railroads to improve
efficiency and service, and to address safety and passenger concerns. Chief
among these is the settlement with the National Industrial Transportation League
(NITL), the nation’s largest shipper trade association. The settlement covers a -

- broad range of issues raised by NITL and other parties, although NITL has
retained the right to pursue certain rate conditions.

Generally, theprovisions of the NITL agreement are in the public interest,
and we will impose them as conditions to our approval of this transaction. In
certain areas touched on by that agreement, however, we believe that some
additional-general remedies arerequired. As explained inmore-detail below, we
have modified that agreement in four basic ways. First, at the urging of many

-parties including the United States Department of Transportation, the Chemical
Manufacturers Association, and others, we have extended the oversight period
from3 to.5 years. Second, we have extended the single-line to joint-line and
reciprocal switching protections, which were crafted with NITL's shipper
members in mind, to reach shortlines that connect with Conrail and the shippers
that they serve. Third, we have revised the reciprocal switching provision so
that it protects not just switching that has been provided by Conrail to CSX and
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NS, but also switching that has been provided by CSX and NS to Conrail, where
“feasible. Fourth, we are revising applicants' plan for allocation of Conrail
“shipper contracts between NS and CSX, by permitting only a temporary override
~of ‘antiassignment provisions and other similar provisions that would unduly
impede the carrying out of the transaction.
The NITL agreement, as expanded by the Board, provides the following:

- Consultation With Shipper Representatives. The settlement led to the
creation of a "Conrail Transaction Council” consisting of representatives of the
railroads, NITL, and other organizations representing affected rail users. CSX
and NS are to discuss the implementation process with the Council, which may
suggest mechanisms to address any perceived obstacles to the effective and
efficient implementation of the transaction. Although the Council is not intended
to supplant our oversight of implementation, it nonetheless furthers the public
interest. If shippers and carriers have a forum for timely and efficient
communication ofinformation, problems are more likely to be resolved without
requiring our intervention.

Additional Plans For The Shared Assets Areas. Under the agreement,
applicantshave already provided to the Council on February 1, 1998, a summary
description of how operations will be conducted in each of the three Shared
Assets Areds (SAAs), North Jersey, South Jersey/Philadelphia and Detroit.
Thes¢ summaries — describing the interrelationship of the two railroads,
dispatching controls and the effects on individual shippers in these areas related
to car,ordering, car supply, and car location — have facilitated shipper planning,
and have allowed more meaningful public comment on safety and operational
issues. ‘

Preparation For Separate Operations. The NITL agreement provides that,
prior to the start of separate operations over the Conrail lines, CSX and NS
will advise us that: (1) management information systems. are-in place for
operations on the former Conrail system, within the SAAs, and at interchanges
between the CSX/Conrail and NS/Conrail systems, including car tracing
capabilities; and (2) they have obtained the necessary labor implementing
agreqmen‘ts_ If either CSX or NS requests that we take steps.to initiate labor
implementing agreements prior to the control date, NITL will support that
request. CSX and'NS will, consistent with safe and efficient implementation of
the transaction, initiate their separate operations of the Conrail routes as soon as
possible after control has been authorized. This condition will assure that the

* transaction is implemented in an orderly manner, and only when applicants have
in place the two most important prerequisites for successful implementation:
labor agreements and computerized information systems.

38.TB.



CSX CORP.ET AL. - CONTROL — CONRAIL INC. ET AL. 253"

Board Oversight - Development of Measurable Standards. The agreement
proposes that we require oversight of the transaction for a 3-year period. We
believe, however, that a 5-year oversight period would be more appropriate. As
part of that oversight, the parties suggest that we require quarterly reports from

- CSX and NS and an opportunity for comment by all interested shippers. CSX,
NS and the Council have agreed jointly to develop and recommend to us
objective, measurable standards to be used in the quarterly reports, with the
baseline to be the current Conrail.operations. Given the operational complexity
and the broad scope of this transaction, we believe that continuing oversight is
necessary. : )

To ensure that the Council continues to serve its intended purpose as an
adjunct to our oversight of service implementation, we will require applicants

. to continue their participation-in the Council process until the Council certifies
to us that the service-related aspects of the transaction have been successfully
implemented. The Council shall report to us, as necessary, any impediments to
service implementation requiring exercise of our continuing oversight
jurisdiction, with recommendations as to howthat jurisdiction should be
exercised. '

Conrail Rail Transportation Contracts. Applicants propose to allocate
Conrail rail transportation contracts pursuant to section 2.2(c) of the transaction
agreement. Under the NITL agreement, shippers that could have had their
contracts allocated to either of the two carriers under section 2.2(c), and who
become dissatisfied with the service they are receiving from the carrier to which
their contract's performance ‘is allocated, may, at any time after 6-months'
experience, submit to arbitration on an expedited basis the.issue as to whether
there is just cause for the transfer of responsibility for service to the other
carrier. With regard to the Conrail contracts distributed between CSX and NS,
this provides a useful rethedy for contract shippers that are unhappy with the
performance-of the carrier serving them.

) As explained in‘more detail in the Shipper Contracts section below, we have .
modified applicants' proposal to permit an override of antiassighment and other

8 The ongoing role of the Conrail Transaction Council, in combination with the extensive
oversight and monitoring that we will be undertaking, is an appropriate response to parties such as
E.L DuPont de Nemours and Company, Inc., which has requested that we establish performance
evaluation committees and require applicants to maintain adequate operating and supervisory
personnel levels. S
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" similar clauses in existing contracts, so that only a temporary override will be

permitted. At the end of 180 days after Day One, the day on which Conrail
assets are divided, shippers will be permitted freely to exercise -whatever

“termination rights those' contracts may contain, provided they have given 30

days' notice to the carrier of their intentions. Shippets in those circumstances

.will not need to make a showing that their service is inadequate in order to -

terminate the contraet.

Interline Service. Because of the allocation of Conrail’s routes, a number
of shippers that currently have single-line service from Conrail on certainmoves
will no longer have single-line service available. Those shippers who have
shipped at least 50 cars on an annual basis on the routes in question, if they
request, may require CSX and NS to maintain the existing Conrail rates, subject
to RCAF-U® increases. Applicants will also work with the shippers to provide
fair and reasonable joint-line service, for a period of 3 years. An arbitration
procedure is established for disputes concerning the routing or interchange
points for these shippers. As discussed below, these provisions are a creative
remedy for a problem that does not generally lend itself to easy solutions. )

After examining the record in this case as it relates to shortline railroads, we
have determined that these remedies should be extended to single-line to joint-
line situations also involving a third carrier that is a Class Il railroad. Shippers
on Class IH railroads in those circumstances would face the same degree of

* harm as do shippers that are losing single-line Conrail service through the
- transaction,. and this slight expansion of the NITL agreement provides an

appropriate remedy. In other words, where a Class 111 railtoad could provide

" through service connecting solely with Conrail, butwill now have to provide a

three-carrier connecting service With both CSX and NS, the Class III carrier, at
its option, will be able to invoke the single-line to joint-line protections set forth
in the NITL agreement. :

¥ The Rail Cost Adjustment Factor, or RCAF, was established in the Staggers Act to track
«quarterly changes in railroad costs. While its initial purpose was to protect from challenge on rate
reasonableness grounds rail tariff rate increases that reflected no more than increased costs, it has
come to be used by many railroads and shippers as an aide in setting contractual terms. The Board
publishes several RCAF series. RCAF-U measures changes in the cost of railroad inputs, unadjusted

- for productivity change. RCAF-A is formed by adjusting the RCAF-U index to reflect changes in

railroad productivity. See, 49 U.S.C. 10708,
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‘Gateways. CSX and NS have agreed to keep open all major interchanges

~with other carriers as long as they are economically efficient. This comports
- fully with our statutory mandate to preserve efficient routings. See, e.g.,
‘Chesapeake & O. Ry. v. United States, 704 ¥.2d 373, 377 (7th Cir. 1983).

Reciprocal Switching. The NITL agreement enhances competition to the
extent that it preserves for 10 years those arrangements under which Conrail
made reciprocal switching available to NS and CSX. It also generally reduces’
Conrail's switching rates, which range up to $450 per car and tend to be around
$390, to $250 per car, with an inflation adjustment, for the next 5 years. This
aspect of the agreement is beneficial because, at least in sonie cases, the
transaction may change the rail transportation map in ways that reduce the
incentive of CSX'and NS to grant reciprocal switching to each other at certain
locations where Conrail granted such switching rights to oné of them before the
transaction. Reciprocal switching is generally a voluntary arrangement that
carriers undertake when it is in their own bestiinterest. Conrail, because of its
very strong competitive position, has. generaily. been unwilling: to grant
switching rights to other cartiers without charging relatively high rates for that
service. :

CMA, SPI and certain other parties have argued that we should do more to
preserve or to enhance existing reciprocal switching arrangements in this
proceeding. Several parties have pointed out that the preservation of switching
arrangements guaranteed by the NITL agreement works only in one direction.
Switching granted by Conrail to NS and CSX would be preserved, while
switching granted by NS and CSX would not be. It may be that there are
considerably fewer situations where NS and CSX agreed to perform switching
for Conrail, but there are situations where such arrangements did provide
valuable competition. For example, ARCO Chemical Company operates a -

~ facilityin South Charleston, WV, that is riow served directly by CSX, and which

isopentoreciprocal switchingto-Conrail. NS will be-obtaining the-Conrail line.
Under the NITL agreement, this switching would not be preserved.

~ We believe that it is appropriate fot us to expand the NITL agreement to
require, where feasible, preservation of switching agreemerits in both directions
— NS and CSX over Conrail and Conrail over NS and CSX — under the same
terms provided for in the NITL agreement. Applicants correctly point out that
relief for cancellation of switching arrangements is available through 49 CFR
1144 under certain circumstances, but we see no reason to require shippers to
use that process to remedy situations where switching disappears as the result
of a merger or consolidation such as this one.
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There are a limited number of circumstances in which shortline railroads
now pay switching charges to Conrail. We believe that a similar logic compels
preservation of these switching arrangements and rate accommodations to the
same extent provided for in the NITL agreement when the switching only
involves Conrail and CSX.or NS. We caution that we do not intend by this
provision to undo or override “blocking provisions” in contracts by which
shortline railroads obtained their rail properties from Class I railroads.®

Finally, several parties have asked that we reduce the level of switching
charges to $130 per car; roughly the level that UPRR agreed to charge BNSF in
a settlement agreement that we imposed as a condition in the UP/SP merger.
Other than this-one comparison, these parties have ptesented no evidence to
indicate that a $130 fee would be appropriate for these eastern carriers or that
a $250 fee would not be appropriate. We have no reason to believe that the
$250 fee that these two cafriers have voluntarily negotiated®” with NITL for
setvices they provide for each other is unreasonable or should be reduced. One
thing is quite certain: the $250 fee is in almost every case lower than the
switching fees that Conrail charged before this trarisaction. Thus, the new fee
facilitates rail-to-rail competition.

Facilities Within The Shared Assets Areas. During the term of the operating
agreements, for the Shared Assets Areas, all existing and new shipper-owned
facilities within the areas may be served by both CSX and NS. This clarification
promotes competmon by giving shippers and both carriers the opportunity to

invest in joint facilities or for the carriers to develop for their own use facilities

that they will separately own or'¢ontrol in the area, such as transloading facilities
or ramps for automotive traffic.

Intsum, the NITL agreement, as expanded by us, provides significant
benefits both to the parties and to the public. As outlined above, the agreement
preserves interchanges and re¢iprocal switching arrangements, reduces many
switehing charges, and provides efficient joint-line service:and fair pricing to
Conrail shippers affected by the allocation of Conrail lines between CSX and
NS. The benefits ofithe NITL agreement apply to all shippers meeting its terms;
they are not restrictéd to NITL members only.

¥ These and related issues are currently the subject of industry-wide negotiations between
smaller railroads and the large railroads. See, Review of Rail Access and Competition Issues, 3
S.T.B. 92 (1998) (Review of Rail Access). We do not intend for any actions taken in this decision
to undercut these private-sector negotiations.

¥ See, applicants' explanation of the derivation of the proposed switching charge in CSX/NS-
18, Vol. I, V.S, McClellan at 46.
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The terms of the agreement extend beyond traditional conditions that have
been imposed by us or the Interstate Commerce Commission (ICC) in previous
consolidation proceedings. The agreement carries out our direction that,
whenever possible, disputes should be resolved by negotiated settlement
between affected parties, rather than addressed by a resolution imposed by
government decree. To this end, we commend applicants and NITL for entering
into an agreement that addresses broad-based shipper concerns, without delaying
the transaction‘and the public benefits it should bring.

Additional Broad Issues Raised By Various Shipper Trade Assaczanons
Chemical Manufacturers Association (CMA), the Society of the Plastics
Industry (SPI), and other shipper orgamzatlons raise numerous issues and
request extensive conditions. Many of these issues: and conditions have been
advanced by others and are discussed -elsewhere.® In’ light of the NITL
agreement and the relief that we have accorded in other parts of this decision,
none of these additional conditions is necessary or appropriate to avert merger
related harm.

Request To Adopt Existing Rates. One condition CMA and SPI propose
would require CSX and NS to adopt all existing Conrail tariffs and circulars that
were in effect when the application was filed and to publish supplements
incorporating any new routes, We agree with applicants that such a condition
would not further competition. The proposal would result in CSX and NS being
required to charge, at least-as an initial matter, identical rates for movements that
both could handle. This condition will'not be imposed.

Service: Concerns: Pre-Implementation Protocols. CMA. and SPI seek
conditions requiring C8X and NS to establish, prior to implementation of the
transaction, management and operations protocols, safety and labor
implementing - agreements, and car tracking systems applicable to their
respective portions of Conrail. All of ‘these issues have been appropriately
addressed by the NITL agreement. The -CMA and SPI proposal and that 6f
certain other parties, such as the National Mining Association, differ from the

-NITL agreement in calling for extensive additional regulatory procedures to be -
completed -before applicants are permitted to implement their transaction.®
Although we are well aware of the service problems that have been experienced

% See our discussion regarding Shipper Contracts, The Acquisition Premium, and Requests
To Be Served By Both CSX And NS.

¥ Prior to implementation, NS and CSX would be required under the CMA and SPI proposal
to certify their compliance with the conditions we have imposed, serve the certifications on all parties
of record who would have 15 days to comment, and provide a 30-day period in which we could
accept or reject the certifications.
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in the West, imposing a cumbersome regulatory process that would lead to
substantial delays in the transaction and would unduly interfere with applicants’
operational flexibility to respond to changing conditions could easily create,
rather than inhibit, service problems. _

Applicants have already submitted detailed operating plans and, at our
direction, they have provided a comprehensive operating plan for the North
Jersey SAA and three extensive Safety Integration Plans (SIPs). Moreover, as
previously noted, applicants have reached an agreement with NITL that includes
a significant number of pre-closing undertakings, which we believe are more
than adequate to-address the service concerns of CMA and SPI,

Alleged Harm To Chemical And Plastics Shippers. We also agree with
applicants that CMA and SPI’s claims that chemical and plastics shippers will
be harmed by thistransaction are highly inaccurate. Many of these shippers will
receive a significant net benefit by receiving two-carrier, service at facilities
previously served by only one carrier. Moreover, the study used by CMA and
SPI to-buttress their glaims of transaction-related harm is flawed because only
Conrail traffic was considered and because itrests on economie theories that we
have already rejected. ' We agree with applicants that CMA and SPI’s errors
result in understatement of the service and competitive benefits' of the
transaction, and overstatement of the negative effects on Conrail's chémicals and
plasties traffic.

The study is mainly a calculation, based solely on the Conrail waybill, of
the amount of traffic (1) that would lose single-line service; or (2) would
supposedly suffer inferior service. . As to the first issue, we have acknowledged
that, as a general matter, single-line service is superior to joint-line service. As
discussed below, in the section entitled Single-Line To Joint-Line Issues, this
transaction. will result in about six times as many shipments going from joint-
line service to single-line service as from the reverse. Many of the chemical and
plasties shippers-who lose the-opportunity to use-single-line service at some
locations will gain it at others. We find here that, on balance, shippers would
suffer only rélatively modest harm from losing single-line service, and that the
NITL agreement is an appropriate remedy. With regard to the service issue,
protestants seem to be saying that service will necessarily be worse whenever
aSAA isinvolved. Having studied applicants' operating plans for the SAAs, we
disagree with this premise.”

* Nevertheless, the Board for monitoring purposes will be receiving significant information
from the applicants regarding the operations within the SAAs, as discussed later in this decision.
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CMA and SPI also contend that applicants, to extend their length of haul,.
will attempt to shift traffic away from the St. Louis and Illinois gateways to New
Orleans and Memphis. They seem to coricede that applicants will not choose to
use inefficient gateways and routings because of the new opportunities made
possible by this transaction. Nonetheless, they allege that these new routings
will lead to higher rates and to reduced competition as western carrjers insist on
retaining their existing divisions and NS and CSX insist on higher divisions for
their longer hauls. But there is no basis in fact or economic theory to support
the contention that NS and CSX, in conjunction with the western railroads, will
find it necessary, much less will gain the ability, to raise through rates if these
shifts occur. If overall costs are reduced through creation of more efficient
through routes, we would expect through rates to decrease; not increase.

The ICC carefully examined and rejected arguments similar to those made
here in Traffic Protective Conditions, 366 1.C.C. 112 (1982), aff'd in relevant
part Detroit, T. & ILR.R. v. Unitéd States, 725 F.2d 47 (6th Cir. 1984) (DT&I).
As the ICC found there, the freezing of gateways and routes through regu]atory
decree has extreniely anticompetitive consequences by precluding carriers from
making efficiency. and service improving routing changes and related rate
reductions. We continiue to. believe that carriers involved in' mergers and
- consolidations such as this 6ne should be allowed:the: flexibility to determine

what gateways and-routings are most efficient given their newly restructured
systems. Although not all connecting carriers benefit from this shlftmg of
traffic, shippers do benefit from this process.

In any event, CMA and“SPI's alleged harm to these shippers is greatly
outweighed by applicants' showing that 73,200 carloads, or 21%, of chemicals
and plastics traffic will benefit from enhanced competition, primarily because
of the competition between thenew NS:and CSX systems for traffic moving to,
from, or between SAAs. Wehave carefully scrutinized and rejected claims that
the-new-procompetitive operations within SAAs are likely to lead to significant
service failures, Applicants havealso shown that no chemicals or plasticstraffic
would receive reduced competition by losing two-carrier service. The bottom
line is that plastics and chemical shippérs will be better off, not worse off, due

“ to this transaction. :

Transload, Build-out, And New Facilities Conditions. Clay Products Traffic

Association (CPTA) and The Fertilizer Institute (TFI) ask us to impose the same
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transload, new facility, and build-out conditions that were imposed in UP/SP.”!
-Although CPTA and TFI concede that the number of 2-to-1 points in this -
proceeding is very small, they argue that shippers whose competitive options are
reduced as a result of the transaction should receive no less protection than was
" afforded shippers whose competitive options would otherwise have been
restrained in UP/SP.*

Where shippers (such as Joseph Smith and Sons, as discussed below) have
provided evidence that they would be losing a particular build-out option, we
haye imposed a condition to remedy that specific situation. But CPTA and TFI
have not provided any particular evidence or other basis to support their
requested generic conditions. The broad build-out, new facility, and transload
conditions imposed in UP/SP were imposed in part to ensure sufficient traffic
density for BNSF to operate effectively over thousands. of miles of trackage
rights granted to-remedy widespread 2-to-1 effects in that merger. UP/SP, 1
S.T.B. at 419. More importantly, they were imposed to replicate indirect forms
of competition that were lost because, before the merger, shippers solely served -
by just one of the two merging cartiers could nevertheless transload shipments
to, relocate on, or build out to, the nearby lines of the other carrier. See, e.g.,
UP/SP, 1 S.T.B. at372. Without these conditions, the $ervice provided by BNSF
over trackage rights — limited as they were to service at 2-to-1 points — would
not have replicated all of the lost competitive opportunities. And BNSF's own

* lines were often simply too far-away 10 offer effective competitive safeguards
to shippers contemplatmg build-outs or new facilities.

There is no record here of any comparable loss -of competition because
shippers that had nearby' carriers to which they could transload or build-out
before the transaction will continue to have those opportunities. Unlike the
situation in UP/SP, the geographic areas and related remedial trackage rights are
extremely limited, and the carriers' lines are relatively close together. Indeed,
the SAAs created by this transaction actually-expand.competitive opportunities,
and the NITL agreement énsures that new shipper-owned facilities within those
areas:can be served by both CSX and NS.

Other Issues. CMA and SPI raise an issue of potential congestion at
Harrisburg, PA, which will be served by NS, but they offer no evidence to
support this contention. Their conjectureis contradicted by the fact that NS will .

°! Terra Nitrogen Corporation also seeks a build-out and transload condition as was imposed
in UP/SP.
% See, UP/SP, 1 S.T.B. at 419-20. .
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be investing $40 million to develop a new intermodal exchange facility east of
Harrisburg to ensure that traffic in this area is handled efficiently.

CMA and SPI point to possible clearance problems on the Lehigh Line.
The NS Operating Plan provides for various improvements on this line,
including upgrading to permit doublestack clearance through the Musconetcong
Tunnel at Pattenburg, NJ, at a cost of $31.7 million. CSX/NS-20, Vol. 3B at

201-202. This upgrading to permit double-stacking will allow more freight to

be handled with fewer trains, thus alleviating concerns of congestion on this
line.

Institute of Scrap Recycling Industries, Inc. (ISRI) requests that the SAAs
be expanded to include the facilities of three members: Louis Padnos Iron &
Metal, William Reisner Corporation, and Royal Green Corporation. The broad
issue of requests to be served by both CSX and NS will be discussed below.
Although ISRI claims that these facilities may be disadvantaged by having to
compete with facilities that are in SAAs, there is no allegation or evidence that
these ‘shippers will suffer a reduction in rail competition. All three currently
receive service from one rail carrier, a situation that will not be changed by the
transaction.

The Acquisition Premijum. Several protestants, including two large trade
associations, NITL and CMA, have argued that the transaction is contrary to the
public interest because CSX and N'S have paid a large “acquisition premium” for
the Conrail properties.” They have argued that both of these carriers will be
forced to raise their rates to captive shippers in order to make up their revenue
shortfalliand finance this investment. Moreover, these parties argue that the
addition of these Conrail properties to the CSX and NS investment bases will
erode shippers' regulatory rate protections. They claim that inclusion of the new
value of parts of Conrail in the investment bases of NS and CSX will both move
the carriers further from meeting our revenue adequacy standards and increase
the level-of ‘the jurisdictional threshold (below which-rates are conclusively
presumed to be reasonable). 49 U.S.C. 10707(d)(1)(A). Protestants claim that
CSX andNS will now be able to charge higher maximum rates on captive traffic
than Conrail was able to charge.

As-a threshold matter, the basic premise of these parties — that CSX and
NS will be unable to finance this investment without gouging shippers by taking

> When we use the term “acquisition premium,” we refer to the difference between the book
value and the purchase price of the Conrail properties. Some protestants have used.the term in this
way, while othérs have used it to describe the difference between the Conrail share price before the
acquisition-and at the time of the acquisition.
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advantage of merger related changes in the investment base used for rate
regulatory purposes — is simply not true. Applicants have provided ample
evidence to demonstrate that they will have much more than a sufficient flow of
funds to meet their financial obligations without having to raise rates to shippers
atall.*® Moreover, both CSX and NS should ultimately be financially stronger
because of the synergies that the merger permits. ‘And those two new systems
together should be fmancnally stronger; more efficient and more competitive
than were the three carriers that previously provided service in the East.

Indeed, because the transaction significantly reduces rail market power in
the East, and because relatively few shippers were captive to rail-even before
this transaction, CSX and NS could not successfully pursue a strategy of making
up a revenue shortfall simply by increasing their rates to captive shippers.
Protestants” suggestion that applicants would pay .a multi-billion dollar
“premium’”based upon the expectation of extracting increased monopoly rents
(because of adjustments in the regulatory raté base) from the very small number
of shippers that are truly captive isnot credible. Compare, FPC'v. Hope Natural
Gas Co.,320U.8.591, 601 (1944) (circularity problem where acquisition price
based upon: prospect of increased monopoly retirns in utility merger). Giventhe
fact that very few rail shippers are captive shi‘ppers whose rates ever require
reguldtory intervention, paying too much for a property in hopes of extracting
increased rents would be a self-defeating strategy in the rail industry.

These same parties have dasked us to change our basic accounting rules to
disregard the, inoreased valuation of the former Conrail assets based on their
recent sales price when we make revenue adequacy and jurisdictional threshold
determinations, That relief would be inappropriate, and. will not be granted.
The Board's Uniform System of Accounts (USOA), adopted'in conformlty with
generally accepted accounting principles (GAAP), requires that the former
Conrail assets'be valued based on their recent acquisition cost, not upon
Conrail'sbook value. Indeed; the ICC's decision to follow the recommendation
of the Railroad Accounting Priticiples Board! (RAPB) touse acquisition cost, not
book value, in thJS precisecontext; supported by NITL and others, was Jjudicially
affirmed. See, Association of American Railroads v. ICC, 978 F.2d 737 (D.C.
Cir. 1992).

* DOT states that “it appears that each [applicant] will have sufficient resources to repay the
acquisition ‘debt even if they realize no traffic gains or operational cost savings and even if the
projected rate compression [due to increased competition brought about by this transaction] takes
place.” DOT-6 at 39.
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Petitioners have presented no valid grounds for reversing this policy now
other than a strictly result-oriented one. Because the Conrail assets will now be
assigned a higher value than they were before, the dollar amount represented by
180% of variable cost™ would be somewhat higher. They also argue that these
carriers will be further from revenue adequacy, thus undermining their
opportunity to get rate relief. As explained in more detail below, in. making
these arguments, protestants ignore the fact that any increase in URCS variable
cost due to fransaction-related changes in the value of road property investment
will be offset by reductions in URCS cost elements as the $1 billion in merger
synergies flow through the costing system. - Applicants’ revenue adequacy will
be aided by these savings and by additional traffic generated by the:transaction.

1. TheJurisdictional Threshold. Although protestants give the i impression
that the acquisition premium will have a very large impact on the jurisdictional
threshold, we do not agree with their analysis. Only IP&L witness Crowley
atternpted to measure the actual impact that application of purchase accounting
rules to this transaction is likely to have on the jurisdictional threshold. Based
on his study of one hypothetical 350-mile unit-train coal movement, Crowley
assertsthat URCS variable cost, and thus the Junsdlctmnal threshold, wouldrise
by about 15% on CSX and 24% on NS.*

Alrhough applicants have shown numerous errors in Crowley’s
calculations,” they have mnot presented their own study. We have made
calculations on a system-wide basis forboth CSX and NS. Using the building
blocks for URCS costing (the railroads’ 1995 R-1 Forms) and applicants’
statement of how they will allocate the purchase accounting write-up among
various asset classes, we have allocated the acquisition premium based on
applicants™ planned 58/42% split of Conrail’s assets. Our calculations, detailed

9 Variable cost is defined as.the cost that varies with the level of traffic. The Uniform
Railroad Costing System (URCS) variable cost, which is an intermediate, as opposed to a short-run
.variable cost, includes a return element for the 50% of road property investment that has been
determined to be variable under URCS. The retum element for this component of URCS variable
cost is.derived by multiplying half of the road property values by the current cost of capital, and a
pro rata share of this cost is assigned to.individual movements. )

% ACE-18, V.S. Crowley at 33.

9 See, CSX/NS-177, R.V.S. Whitehurst at 25-33, and Exhibit WWW-5, Most notably,
Crowley ignored applicants' statement of how they would allocate the write-up among various asset
classes. He simply allocated the total amount in proportion to the historical 1995 amounts on
Conrail’s books, even though- applicants had already explained that most of the write-up would
appear i fixed property accounts (which URCS treats as 50% variable) rather than equipment
accounts (which URCS treats ag 100%variable). Applicants' proposed allocation comports with the
method carriers have used to allocate the purchase accounting write-up to recalibrate asset values
after other recent mergers.
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in Appendix N, show that the acquisition premium will lead to increases in
URCS system-wide costs — and of the jurisdictional threshold for an average
movement — of 4.9% for-CSX and 7.26% for NS.

These numbers reflect a worst case basis, where none of the merger
synergies are achieved. Even on this basis, the jurisdictional variable cost
threshold will be only a slightly higher dollar number in particular cases.” Of

course, we believe that it is likely that these mierger efficiencies will be

achieved, and-that these and other efficiencies obtained by the railroads will
continue to push the level of rates represented by this jurisdictional threshold
down. The railroad industry has exhibited remarkable productivity growth since
1980, and these cost reductions have led to significant and continued declines
in inflation-adjusted URCS variable cost — and thus in the jurisdictional
threshold — over that entire period. For the period 1985 to 1997,” inflation-
adjusted URCS variable cost has fallen by about 3% per year for every category
of traffic examined.'® These reductions have been so substantial that each
category of traffic has experienced a reduction of 1.3 to 16.3% in its URCS
variable cost over this period, even before adjusting for inflation. Accounting
for inflation, these reductions are dramatic. The increases in the jurisdictional
threshold brought about by the acquisition premium would amount to only 2 or
3 years of normal productivity growththat has flowed through to URCS costing
over the last 17 years, .

The statute specifically limits our rate regulation to situations where the rate
exceeds 180% of the variable cost of service, and the statute also directs that we
conduct our- costing in accordance with GAAP to the maximum extent
practicable. See, 49 U.S.C. 10707(d)(1)(A) and 49 U.S.C. 11161 (accounting).
The relief that protestants are requesting would seem to contravene. these
specific statutory directives. Even if we were inclined to consider a basic change
in our accounting rulés, it would not be appropriate to do so for these applicant
carriers atone-in the context of this transaction.

% Only a very small percentage of CSX's and NS' traffic would no longer be subject to our
maximum reasonableness jurisdiction if the existing threshold were raised in dollar terms, by 4.9%
and 7.3% respectively. In rare cases, the threshold has also acted as a floor for-our prescription to
remedy an unreasonably high rate.

# We could not compute URCS variable cost before 1985 because of the ICC’s 1983 change
from betterment to depreciation accounting and the need for 3 years of data to compute certain URCS
accounts. :

' We have separately computed a time series of URCS variable costs for single car, multiple
car, and unit«train movements for varying lengths of haul and for western and eastern carriers, See,
Appendix O.
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2. Revenue Adequacy. Protestants also claim that the addition of the Conrail-
assets to the CSX and NS rate bases will preclude these two carriers:from being
found revenue adequate, which they argue will also hinder the ability of captive
shippers to obtain rate relief, although they do not explain why. this is so.
Neither the Board nor the ICC has ever decided a maximum rate.case based
upon whether the defendant carrier or carriers was or was not revenue adequate.
The fact that a carrier i$ revenue inadequate has never been used as a reason to
deny or limit the scope of maximum rate relief. '

Moreover, protestants have overstated the impact of recalibration of the
Conrail property values in this transaction on the revenue adequacy status of NS
and CSX. Protestants ignore altogether two important offsets, merger synergies
and new-traffic that will be developed because of the merger. Applicants have
shown that when these elements are considered and put in place, the revenue
adequacy status of CSX and NS will be largely unchanged.

In any event, the statute dictates that our regulation overall should give
railroads the opportunity to earn the cutrent cost of capital on their investments
in rail property: 49 U.S.C. 10101(3), 10701(d)(2), 10704(2)(2). If we were to
adopt a policy of using the predecessor book value of property obtained through
a merger or consolidation for various regulatory purposes, then this could deter
efficiency enhancing transactions such as this one. Stated another way, carriers
cannot attract and retain capital unless they are given the opportunity to be
compensated for the real value of the property, not just the book value.

3. Fairness Of Purchase Price. Implicit in protestants’ arguments is the
suggestion that the purchase price was excessive. Protestants have submitted no
evidence to support the notion that the purchase price that was negotiated at
arm's length for Conrail is not an accurate reflection of the worth of that
property. Certainly it is-a more accurate reflection of value than Conrail's
historic book value. Book values reflect accountmg estimates of depreciation,
maintenance; and;obsolescence. These estimates may vary significantly from
the current éconornic-value of the assets; applicants have presented substantial
testimony to show that the book value of Conrail's assets, even without the
merger, was understated 1 More importantly, predecessor book value totally
disregards merger synergies, which appear to be substanitial here. In sum; the
purchase price agreed to by these.commercially sophisticated railroads
represents. by far the best evidence of the current market value of these .
properties.

' Those Conrail book values are based largely upon net liquidation values of the properties
of distressed railroads that Conrail took over at its birth.
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4. Conditions Requested. For essentially the same reasons, NITL, CPTA,
TFI, and ISRI ask us to impose, for 2 minimum of 5 years, a rule establishing
a presumption of market dominance for any CSX or NS shipper served by only
one railroad if the shipper’s rate is increased by an amount greater than the
RCAF-U'index, or in the case of TFI, the RCAF-A index. NITL and ISRI also
seek to shift the burden of proof on rate reasonableness issues from the
complaining shipper to the railroad in cases where the rate for a market
dominant shipper has increased by an amount greater than'the RCAF-U index.

These conditions would' all be inconsistent with our maximum rate
standards. Under the statute, a shlpper challengmg arate as unreasonably high
has the burden of proving market dominance. Moreover, section 10707(d)(1)(a)
precludes us from making a finding of market dominance unless the rate exceeds
the 180% of variable cost threshold. Thus, the-broad changes protestants seek
are directly inconsistent with the statute. In any event, these parties have not
offered sufficient evidence to support the unprecedented relief of taking away
from CSX and NS alone the rate flexibility afforded to all rail carriers under the
Act.

NITL's argument that our present market dominance and. maximum rate
standards have become too costly and complex and should be simplified reveals
that its proposed remedy is directed more to its general dissatisfaction with our
rate standards than to actual competitive harms that would result from the
transaction. We are dealing with those general concerns in other proceedings.'”

Summary. Having looked at these issues in great detail, we are convinced
that the remedies ‘that various parties have proposed are unnecessary and

extreme. Nevertheless, even though we do not believe it likely that their .

statutory rate protections will be substantially eroded by the economics of this
major restructuring, we will continue carefully to assess the impact of this
transaction on both the jurisdictional threshold and the revenue adequacy status
of NS and"CSX, and-incorporate this within-the oversnght 'condition that we are
imposing here.

Vertical Competition Issues. While a number of parties served exclusively
by Conrail, such as Dekalb Agra and JStar Consolidated, Inc., have alleged that
the end-td—end joining of CSX or NS with the Conrail line segments serving
them will result in the loss of beneficial origin or destination competition
between CSX and NS, only the verified statements of IP&L witnesses Crowley
and Kahn/Dunbar attempt to provide any analytical basis or empirical evidence

12 See, e.g., Market Dominance Determinations — Product and Geographic Competition, STB
Ex Parte No. 627 (STB served May 18, 1998).
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to support that notion. IP&L uses this evidence fo argue that, once NS and CSX

“vertically integrate with the Conrail lines assigned to them, they will be able to

add to the market power of the destination monopoly railroad and proceed to use
this to raise rates. As we explain below, applicants have successfully refuted
this evidence.'®

- Both Crowley and Kahn/Dunbar examine patterns in coal transportatlon
prices between 1991 and 1995 to Conrail destinations, concentrating on
comparisons of rates originating on what was once the Monongahela Railway
(MGA), but is now part of Conrail, with rates from other sources.

Akey problem with these studies is that there is no "before" in what purport
to be "before and after” compansons Crowley appears to have confused an
October 1991 ICC decision approving the merger of MGA into Conrail'® with
an earlier August 1990 ICC decision approving the control of MGA by
Conrail.'™ Because Conrail controlled MGA at alltimes covered by the study,
the rate comparisons in these studies are ofno beneﬁt in assessing the vemcal
effects of a merger.

As correctly noted by applicants' w1tness Kalt, the changes reflected in
those comparisons are explained by the evolution of eastern coal and rail
transporfation markets, not by any vertical merger. Coal produced in the
Monongahela region has desirable characteristics that have led to a growing
demand for this coal. The large mines in the area use longwall mining
techniques that have resulted in low and falling costs of production. And
passage of the Clean Air Act Amendments of 1990 forced many domestic
electric utilities to reevaluate their coal supply decisions. The high-BTU, mid-
sulphur, low cost coal from the Monongahela area experienced increases in

demand both'in coal export markets and for use in'blending with low-sulphur,

low-BTU coal to meet Clean Air Act compliance standards.

. Consistent with this scenario, Crowley reports that coal originations on what
were MGA lines increased by over 60% from 1991 to 1995. Crowley's study
simply verifies that railroads have more flexibility to raise coal transportation
rates for coals with rising demand and falling costs of production. Kalt has

'. The Crowley and Kahn/Dunbar statements appeared in the joint submissions of IP&L and
ACE. ACE reached a settlement with applicants and dropped out as a party to this proceeding. And,
perhaps because of the thorough manner in which applicants discredited these studies, IP&L chose
not even to mention them in its brief.

'% Consolidated Rail Corp. — Merger — Monongahela Railway Co., Finance Docket No.
31875 (ICC: served October 10, 1991).

195 Consolidated Rail Corp. — Control — Monongahela Railway Co., Finance Docket No.
31630 (ICC served August 16, 1990}MGA Control).
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shown that changes in coal transportation rates on the Conrail system have
broadly tracked the changes in coal markets discussed above. Coal rates for
movements originating in the Monongahela region have risen as demand for
that coal has continued to grow;, while average rates for certain other regions
have fallen in sync with demand for and production of coal from those regions.

Kahn/Dunbar have performed additional tests aimed at measuring economic
profits for carriers involved in single-line and joint-line coal movements. Kalt
has shown that these tests are conceptually flawed, and filled with data,
‘sampling, and calculation errors. CSX/NS 176, R.V.S. Kalt at 51-53.
Kahn/Dunbar's conceptual eftors invelve the misinterpretation of the ‘court-
approved one-lump-theory that we and the ICC hdve consistently applied for
over 15 years to judge the vertical effects of railroad mergers. As the ICC
summarized this theory in Union Pacific — Control — Missouri Pacific;
Western Pacific, 366.1.C.C. 462, 538-39 (1982) (UP/MP/WP).

A carrier with a destination moropoly will likely push the through rate as high as possible and keep
the monopoly profits to itself by playing off the'competing connecting carriers agamst one another
in setting divisions * * *,

We are not convinced either that a carrier with a destination monopoly for steam coal traffic will
generally be unable t6 execute the described rate strategy or, on the other hand, that a neutral
destination carrier that is unable to execute the strategy would be significantly more capable of
raising the through rate * * * after affiliation with an origin carrier ¥ * *. [emphasis added]

Therefore, the market power faced by an existing utility is not created, or increased by, consolidation
of a thonopoly destination carrier with an origin carrier.

Kahn and Dunbar have focused on the relative contributions earned by Conrail
vis-a-vis its connections. They emphasize that Conrail's connecting carriers
were often able to achieve profitable returns even where they connected with
Conrail as abottleneck carrier. But, as emphasized above, the one-lump theory
does not predict that bottleneck carriers will always be able to execute a perfect:
price squeeze; it merely predicts that vertical integration will not increase the
bottleneck carrier's market power over shippers.'® In the end, Kahn/Dunbar

1% Kalt has correctly explained that Kahn/Duribar are wrong in their assertions that the one-
lump theory predicts: (1) that there be equal profits to the bottleneck carrier regardless of whether
a movement is single-line or joint-line; (2) that there can be no profit eamed by the origin carrier in
a joint line movement with a destination monopolist; and (3) that origin competition has no effect
on the size of the economic profit or the rail rate, relative to other routes.
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have failed.to show how the transaction would increase the market power of
railroads over shippers.'”’

Finally, Kahn/Dunbar are simply wrong in asserting that the general
applicability of the one-lump theory to mergers requires a set of explicit and
rather implausible assumptions, and thus "the circumstances in which the pure
one-lump theory is likely to hold represent an 'extreme example." They appear
unaware that this very argument has been considered and rejected by the ICC,
with the ICC's reasoning specifically affirmed by the court.'” We conclude thiat
the:Crowley and Kahn/Dunbar testimony falls far short of providing a basis for
altering our basic economic analysis of the vertical aspects of railroad mergers.

Regquests To Be Served By Both CSXAnd NS. Alarge number of protestants
are shippers or local'communities that have argued that the transaction will harm
them by creating new competitive rail service that will help their competitors or
the compétitors of shippers located in their communities. Accordingly, these
shippers.and'communities have sought, bit by bit, what altogether would amount
to thousands of miles of trackage rights or shared rail lines for the purpose of
extending the benefits of joint service areas to them.'” These parties in effect
have said, “it would not harm the applicants very much to give this relief, which
they have provided to others, to me as well.”

TheICCand the Board have consistently declined to attempt to equalize the
rail transportation options of shippers who receive merger benefits with all those
who do‘npﬁ. For example, in BNSF, 10 1.C.C.2d at 782, the ICC denied relief
to Bunge Corporation, which claimed that it would be harmed solely because the

197 ¥alt has also shown that Kahn/Dunbar improperly included both bottleneck and non-
bottleneck destinations in their sample. Over 24% of the observations supposedly used to measure
the average contribution for bottleneck carriers actually involve competitive destinations. Further,

" Kalt has shown that Kahn/Dunbar have made no attempt to control for competitive factors that affect -

. the size of the profit opportunities, or "lump,” available to the railroads. There are additional
problems related to the arbitrary process for estimating confidential contract rate information,
including the inherent difficulty in adjusting for year-end discounts and rebates that are common in
coal contracts but are rot reflected in waybill data.

1% "We do-not think that the one-lump theory requires the series of perfect conditions that the
utilities claim must be present for the theory accurately to represent the coal transportation markets
atissue here.” Burlington Northern, et al. - - Merger - - Santa Fe Pacific et al. (BNSF), 101.C.C.2d
at 751, aff'd, Western Resources, 109 F.3d at 788.

1997 At Jeast one party, A.T. Massey, requests that we specifically retain authority, during an
extended 10-yeat oversight period, to order additional rail access or other conditions to exclusively
served shippers such as itself who might become disadvantaged by the new competition engendered
by the transaction at other locations. The general oversight that we are imposing will monitor the
overall competitive effect'of the restructuring.

3S.TB.



o AR L e s

270 SURFACE TRANSPORTATION BOARD REPORTS

. merger would aid a key competitor. The ICC explained that this is not the kind
of harm that the agency rectifies under its conditioning power. Indeed, it is
extremely unlikely that procompetitive applications such as this one would ever
be forthcoming if we were to adopt a general, broad equalization policy as these
protestants are suggesting. ‘ o

Applicants have proposed a restructuring that makes sense for them as an
economic and an operational matter, while at the same time creating new rail
competition for several major cities and many hundreds of shippers. In creating
this structure, applicants are not cteating new market power and are willing to
give up some of the existing monopoly power of the Conrail franchise. If we
were to require trackage rights by a second carrier for every shipper or
community that competes with shippers who benefitted by the transaction, it is
possible, even likely, that this entire transaction would collapse.

And, if we were to grant these extensive conditions, there would inevitably
be shippers and communities who compete with the shippers and communities
to whom we give new competitive service who could claim that they too are
competitively disadvantaged. As a practical matter, the Tine must be drawn
somewhere.. Under the statute, the railroads are given the initiative in making
merger proposals, which we are to approve if they are in the public interest, as
is this one. ' ‘

Requests To Restore Competition That Existed Prior To Conrail. Anumber
of parties have urged us to take this opportunity to restore something
approaching the level of competition that existed in the Northeast prior to the
formation of Conrail. These parties correctly point out that during this earlier
period many shippers in the Northeast had available several rail carriers to
provide service. The crucial point that these parties overlook is that none of
thesé carriers providing alternative service proved to be economically
sustainable. In large part, this was due to ever-increasing competition from
motor carriers. Althoughthere-were many competingvisions of how rail service
might best be restructured in the Northeast, Congress, in adopting the Final
System Plan, concluded that only one major railroad would be feasible in certain
areas. For the most part, Conrail's structure before the merger, not the structure
of its predecessors, generally provides the appropriate baséline for determining
whether relief is warranted.'”® This transaction actually restores two-carrier

10 As explained below, however, we have determined that additional competition on Conrail's
east-of-the-Hudson line, running from Albany to New York City, is feasible, sustainable, and
appropriate, and that this might also be the case for lines used by Conrail, but owned by other parties,

£ (contiriued” )
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competition in some of the areas where Congress provided for only one railroad
when it adopted the Final System Plan. While we are not averse to facilitating
new competition, where possible, neither this transaction nor the Board should
be charged with restoring the rail map as it existed prior to the bankruptcy of
numerous railroads in the Northeast and the formation of Conrail.

Single-Line To Joint-Line Issues. Although about six times as many
shipments will go from joint-line service to single-line as the reverse,'!!
applicants concede that there are some shippers whose single-line service will
be replaced by somewhat less efficient joint-line setvice as a result of the
merger. - As applicants note: “The creation of a limited number of joint-line
movements is an unavoidable by-product of this transaction.” We agree with
applicants' assessment that shippers would be modestly harmed because they
will receive somewhat less efficient joint-line service after the transaction, but
that more shippers will bénefit through newly available single-line service.'
The net result is improved service in the public interest.

In most cases, it is difficult to devise a remedy for the relatively few
shippers that have Jost single-line service without fundamentally restructuring
the transaction that applicants have proposed.” We believe that the appropriate
remedy for this limited harm is the creative solution that has been agreed to
already by applicants and NITL in paragraph III(E) of the NITL agreement,
“Interline Service.” That provision, which; as explained -above, we have
extended to shippers served by a Class IlI railroad, assures the continuation of
service at existing.rates for 3. yedrs for'‘Contail shippers that previously had
single-line service but will have joint-line service after the transaction. It would
unduly interfere with applicants® proposed operations and be a substantial
overreach, however, for us to give'either NS or CSX trackage rights to permit
these shippers directaccess to two carriers so that one of them could serve those
particular shippers in single-line service.'” Nevertheless, as part of our overall

1o continued)

running from New York City to-New Haven, CT. Additionally, we have imposed certain
" procompetitive conditions in Buffalo.

" CSX/NS 21, Vol. 1 a1 491.

112 Numerous shippers, such as International Paper Company (IP), have plants at locations that
will lose single-line service at least at one location, but will gain single-line service at other locations.
We do not find credibie IP's argument that the harm it will experience from losing single-line service
at one location will not be offset by the benefit of receiving new single-line service at other locanons
and thus we will not grant the remedies it seeks.

'3 A5 explained below, in certain isolated instances, involving aggregate movements in Ohio,
we have determined that the harm to particular shippers is significant enough to require a remedy, -

(continued...)
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monitoring of the transaction, we will focus on ensuring that shippers affected
by a loss of single-line service continue to receive adequate service.

Shipper Contracts. Applicants have agreed that either NS or CSX will
continue to perform service under all of Conrail's existing rail transportation
contracts with shippers. - Additionally, applicants have asked us to approve a
provision (section 2.2 of their Transaction Agreement) that would invoke our
exemption authority under section 11321 to override any anti-assignment or
other similar clauses contained in those contracts that would mlpede their plan
for carrying out this transaction.

1. Override Issues.. Applicants have argued that we need to override these
clauses or else neither NS nor CSX will be able to plan adequately their
operations immediately after the merger, and that this will prove particularly
troublesome in the North Jersey SAA and other places with heavy movements
oftraffic. Eastman Kodak Company (Kodak), the U.S. Clay Producers Traffic
Association; Inc. (CPTA), and APL Limited (APL)'"* have argued that, if a
shipper has bargained for a nonassignable contract, then that bargain should not
be undercut absent some very compelling reason. Although we generally-agree
with this argument, we are persuaded that there is a compelling reason for a

limited: 6-morith override of these provisions. We believe that this relief .is.

necessary to permit applicants to carry out their transaction in an orderly
manner. We are fully aware that the first months following a major restructuring
such as this:one can involve operational problems, as the merging companies
need to reorganize.the service that they provide. We believe that the override
provision'is necessary to permit both NS and CSX to plan the services that they
will provide at the outset, in the morths immediately following Day One, the
date whien C$X and NS begin to integrate Conrail's assets into their systems.
Servicesin the SAAs, those that are most affected by this ovetride proposal, are
particularly complicated, and will require substantial planning. '
Applicants, however; have not demonstrated that a permanent override
would benecessary to carry out this transaction. Accordingly, we will limit our
override of antiassignment and other similar clauses to a 6-month period

113(_..continued)

and in one other instance involving Rochester-area shippers served by the Livonia, Avon, and

Lakeville Railroad, we have been able to devise a remedy that does not require NS or CSX
operations over each other's track.

114 APL has also raised arguments concerning the potential for discrimination against it by
CSX, which controls subsidiaries that are major competitors to APL. These arguments are discussed
below, in the section entitled APL Limited.

3S8.T.B.



P SR ST P N

CSX CORP. ET AL. - CONTROL - CONRAIL INC. ET AL, . 273

- following Day One.'** This will permit each of these carriers to compete for this
traffic, where possible, after an initial adjustment period. After 180 days, if the
contract has not expired already, the shipper may elect to continue the contract
until its expiration under the same terms with the same carrier, or, without
making any showing with regard to service, it may exercise any termination or

renegotiation rights contained in the contract, provided the shipper has given 30

days' written notice to the carrier serving it.

In'the period leading up to Day One, and in the 6. months thereafter,
applicants should be able to obtain a much more precise reading of what portion
of this traffic they will be handling, and plan accordingly, in the same way that
they will determine what portion they will handle of other traffic that is not
under contract. They will also have substantial time to negotiate new contracts
or contract extensions with shippers. Moreover, in Decision No. 87, served
Jurie 11, 1998, we granted applicants' request for immediate access by CSX and
NS to Conrail's: shipper contracts to permit them immediately to begm the
process of determining which carrier will serve each contract shipper in the
SAAs or otherwise.

We disagree with those parties that have argued that such an override.is
beyond our authonty to grant. Although DOT states that it “does not question
the' Board's statutory authority to override previously contracted-for non-
assignment provisions,” DOT-6 at 41, APL questions our authority to override
any provisions of ashipper contract. APL points out that 49 U.S.C. 10709(c)(1)
provides that:

N
A contract that is authorized by this section, and transportation under such contract, shali not be
subject to this part, and may not be subsequently challenged before the Board or in any court on the
grounds that such contract violates a provision of this part.

APL argues that, because section 11321, the provision that permits us to
override other laws as necessary to carry out a transaction that we approve, is a
provision of this part (Act), then we cannot use section 11321 to override any
provision of a section 10709 shipper contract.

APL has read this language out of context. When read in context, sectlonr

10709 was clearly intended to subject shipper contracts to the same commercial
rules that govemn other contracts under applicable state and federal law. The

'3 Applicants will be required to give 14 days of prior notice to us and to the public of the date

being designated as Day One. Notice to the pubhc may be given through trade publications or
newspapers.
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statute makes plain that any disputes concerning such contracts are to be
resolved by a court, and not by us. The statute also makes clear that when
transportation is provided under contract, provisions of the Act relating to such
issues as tariffs, maximum rates, and discrimination, and other issues; are not
applicable. There isno indication, however, that section 10709 was intended to
limit the agency from preempting contracts as necessary to carry out a merger
or other transaction that we approve under section 11323-24.

2. Requests To Invalidate SAA Contracts. Or Give Shippers A Choice.
Many shippers who will now have service by both CSX and NS where they
previously had service by Conrail alone are eager to take advantage of this new-
competition as'soon as possible. These shippers have asked us to permit shippers
an option to invalidate all Conrail contracts in the shared assets areas, regardless
of whetheér or not they are assignable. We see no reason to invalidate contracts
that were. freely negotiated between Conrail and its shippers.

CSX and NS have proposed a division of Conrail contracts on a 42% to
58% basis, as they have divided other assets.'"® In contrast, CMA has urged that
all former Conrail contract shippers in the shared assets.areas be. given the
option of chodsing to be served either by NS or CSX under the original terms
of their contracts. CMA argues that contract shippers in th‘e‘shared assets areas
would be competitively disadvantaged vis-a-vis non-contract shippers, who
would be able to take advantage of two carrier competition jmmediately. DOT
has suggested that we should either decline to override antiassignment clauses
or give shippers the choice of whether CSX or NS serves them.

Even if CMA's proposal were adopted, however, contract shippers would
have to pick one railroad or the other, and the rate anid ‘other terms of the
existing contract would still be binding. We see no reason to disrupt applicants'
proposed allocation of Conrail contracts, which seems reasonable and fair
overall, in-order to address the transitional problem of who will carry out the
Conrail contracts. - Moreover, we note: that-this is likelyto be a short term
problem because our experience has been-that' most transportation contracts
(other than coal supply contracts) tend to be short term. As DOT points out,
“since the contracts are of such short duration, there is both an incentive to the
serving railroad to earn the busiriess of the shippers, and a near term oppottunity
for shippers freely to negotiate with other railroads in any event.” DOT-6 at42.

) ¢ As a general matter, the contracts of those shippers that will be solely served by CSX

outside of the shared assets areas will be assigned to CSX, while contracts of shippers solely served
by NS will be assigned to NS. The remaining shared assets area shippers will be assigned to round
out the 58/42 split.
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3. Antitrust Immunity. DOT has pointed out that, absent the umbrella of
our antitrist immunity in approving the transaction, applicants' proposed
division of contracts could present an arguable antitrust problem. Thus, we will
specifically grant immunity for this division of Conrail contracts between CSX
and NS, which we find to be necessary to carry out the transaction. ‘

4. NITL Agreement. Finally, we note that the NITL agreement does

provide an effective remedy for shippers in the shared assets areas who are
dissatisfied with service rendered by CSX or NS under former Conrail contracts
that have been delegated to them. The agreement provides a procedure under
which those shippers could complain to an arbitration panel about their existing

service, and obtain the right to-use the other carrier in some circumstances. As .

we have previously noted; however, shippers seeking to terminate contracts with

antjassignment or other similar clauses will not have to make any showing about

inadequate service, and will be able freely to exercise whatever termination
rights those contracts may contain after 180 days from Day One, provided they
have given the railroad 30 days' notice.

5. Summary. Thus, with reégard to contracts, the Board provides as follows.
Prior to Day One, Conrail contracts will continue to be performed by Conrail.
During the period following Day One, CSX and NS will divide up Conrail
contracts as discussed previously, and operations under those contracts will
proceed according to the terms of the contracts. If any of the confracts have
antiassignment or other similar clauses, for a period of 180 days those clauses
are overridden and these contracts are allocated between CSX and NS as
previously discussed; ard operatjons' under these contracts will 'proceed
according to the terms of the contracts.

Shortline Issues. The American Short Line Railroad Association (ASLRA)
and Regional Railroads of America (RRA) claim that, because the transaction
will resultin significant changes inthe relationship between shortlines and Class
1 carriers intheEast, weshould impoesespecial conditionsto protect the interests
of the smaller carriers. In our merger decisions, including this one, we have

- given special consideration to shortlime interests, generally providing protections

similar to-those afforded 'shippejfs. For example, if a merger would cause a
shortline to lose one of its two Class I connections, it has been our practice to
impose conditions, where feasible, to preserve a second connection. Similarly,
if a shortline carrier has a build-out option to reach a second Class I carrier, we
have attempted to preserve that option as well. We have also prevented
contractual blocking provisions — that make it more costly for shortlines to
route over Class I carriers other than those from which they have been spun off
— from-having greater force as the result of a merger.
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We are keenly aware that the shortlines are an important part ofthe national
rail transportation system. They provide a valuable service in gathering and
distributing traffic that generally flows over the lines of the Class I carriers, and
they are usually able to provide this type of service at a lower cost than the
larger ‘carriers can achieve. Because they provide valuable and efficient
services, shortline carriers have generally beenableto reach privately negotiated
" agreements with the larger carriers. There is no indication that this mutually
beneficial process will suddenly terminate or be jeopardized because of this
transaction. - Nevertheless, where conditions are warranted to protect the
interests of particular shortlines, or shortlines in general, from the adverse
imipacts of this transaction, we will impose them as appropriate.

1. Freezing Agreements, Rates And Routes. ASLRA and RRA ask that we

require NS and CSX to adopt all of the existing agreements between Conrailand

the various shortlines and apply them until there is mutual agreement that any
change is required. Applicants have agreed to adopt Conrail's existing
agreements. for their duration, which we believe should satisfy the shortlines'
concerns in this regard.'"” But, to the extent the shortlines would go beyond
that, and :have us‘»\‘ require that existing gateways and rate relationships. are
maintainéd in perpetuity unless there is mutual agreement to change them, such
relief would give the shortlines a veto power over any change in the existing
agreetnents and relationships, making it unnecessarily cumbersome for these
parties to revise them. Freezing, agreemients, rates, and routes would prevent
efficiency enhancing changes:that benefit shippers. The ICC once pursued a
policy of freezing rolitings, gateways, and rate relationships, but this policy was
not in the:public interest, and we will not reinstitute it here. See, DT&I.
2. Blocking Provisions. ASLRA,RRA, and anumber of shortline carriers,
including the Reading Blue Mountain and Northern Railroad (RBMN), and at
" least one shipper, Union‘Camp Corporation, have raisedissues about “blocking”
provisions. These:provisions arg features of many contracts of sale-or lease of
rail lines of Class I carriers to shortline carriers that ate imposed by sellers to
ensure that the traffic originated by shortline cartiers on these segments that
used fo be owned by Class I carriers continues to flow over the lines of the seller
to the maximum extent possible. See, BNSF, 10 L.C.C.2d at:681, 776.

"7 This should also satisfy J.B. Hunt Transport, which asks us to require applicants to provide
intermodal services in conjunction with Hunt and other motor carriers under terms and conditions
no less favorable than the terms and conditions contained in Conrail’s current contracts.
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‘It is clear that Class I carriers have been willing to sell lines at lower prices
with these conditions attached. We do not believe, however, that it would be
appropriate for us to require a wholesale elimination of these freely negotiated
contractual terms as part of this proceeding.'® Nevertheless, we certainly will
not permit a transaction such as this to unduly increase the effects of these
blocking provisions. For example, RBMN is concerned that the blocking
provision in its contract will make it prohibitively expensive for it to corinect
with another carrier to reach all points that could be served by NS, which is
taking over the Conrail lines that now connect with RBMN. We will grant the
relief RBMN seeks by restricting the blocking provision to destinations on NS
that were formerly Conrail destinations. That is, as the ICC did in BNSF, 10
1,C.C.2d at 776, with regard to Grainbelt Corporation, we will preclude existing
blocking provisions from being interpreted in such a way that the transaction
would expand their reach.

3. Oversight. ASLRA and RRA ask that we perform 5 years of continuing
oversight concerhing shortline issues they have raised here. We will adopt that
proposal, and invite these shortline associations and their members to participate
in the oversight that we will be conducting. ‘

INDIVIDUAL CONDITIONS SOUGHT

Criteria For Imposing Conditions. The various conditions requested by
parties involve the exercise of our conditioning power under section 11324(c),
which gives us broad authority to impose conditions governing railroad
consolidations. Because conditions generally tend to reduce the benefits of a
consolidation, they will be imposed only where certain criteria are met. 49 CFR
1180.1(d); Grainbelt Corporation and Farmrail Corporation v. STB, 109 F.3d
794,796 (D.C. Cir. 1997). Conditions will generally not be imposed unless the
merger produces effects harmful to the-public interest that-a condition wilt
ameliorate or - eliminate. The principal harms for which conditions are
appropriate are asignificant loss of competition or the loss by another rail carrier

1% As previously noted, the shortlines and the Class I railroads have been engaged in industry-
wide discussions regarding these very issues consistent with our decision in Review: of Rail Access,
supra. . :
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of the ability to provide essential services. Essential services are those for which.

there is no adequate transportation alternative.'"

A condition must be operationally feasible, and produce net public benefits.
We are disinclined to impose conditions that would broadly restructure the
competitive balance among railroads with unpredictable effects. See, e.g.,
SF/SP,21.C.C.2d at 827, 3 1.C.C.2d at 928; and UP/MKT, 4 1.C.C.2d at 437.
A condition must address an effect of the transaction, and will generally not be
imposed "to ameliorate longstanding problems which were not created by the
merger."'® - Finally, a condition should also be tailored to remedy adverse
effects of a transaction, and should not be designed simply to put its proponent
in'a better position than it occupied before the.consolidation.'*!

Because there are so many parties requesting conditions, we will not discuss
each one here. Many ofithe conditions requested have been denied because they
are addressed to a preexisting problem. Other conditions, are addressed to
allegations concernirig such issues asivertical effects of the transaction, the
. acquisition premium, increased rail options of shippers" competitors, and the
shift of some traffic from single-line to joint-line service. These broad issues
have been discussed above. All requests for - conditions not’ specifically
discussed and approved in this decision should be considered denied. We note
also, however; that we have taken irito account rhany of the concerns expressed
by parties that are not specifically being. dlscussed in this decision in imposing
other broad conditions, including our expanded oversight condition. Moreover,
we emphasize that manyof the settlement arrangements applicants haveentered
into with. some of the parties serve to address concerns expressed by other
parties as.well.

"% We also impose conditions as appropriate to carry out our obligations under the National '

‘Environmental Policy Act (NEPA) and other environmental statutes, and these are discussed in a
later section.

' Burlington Northern, Inc. — Control & Merger — St; L., 360 1.C.C. 788, 952 (footnote
omitted) (BN/Frisco); see also, UP/CNW, at 97.

21 See, UP/CNW, at 97; Milwaukee — Reorganization — Acqutsltzon by GTC,21.C.C.2d
427, 455 (1985) (Soo/Milwaukee II). If, for example, the harm to be remedied consists of the loss
of a rail option, any conditions should be confined, where possible, to restoring that option rather
than creating new ones. See, Soo/Milwaukee II, 2 1.C.C.2d at 455; UP/MP/WP, 366 1.C.C. at 564.
Moreover, conditions are not warranted to indemnify competitors for revenue losses absent a
showing that essential service would be impaired. BN/Frisco, 360 I.C.C. at 951.
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NORTHEAST

East Of The Hudson. NYDOT and the New York City Economic
Development Corporation (NYCEDC), and Congressman Nadler and 23 of his
Congressional colleagues (Nadler Delegation), protest that, while shippers in the
North Jersey SAA west of the Hudson will gain direct rail competition between
CSX and NS after the transaction, shippers east of the Hudson will continue to
have access to only one Class I carrier, with CSX replacing Conrail. Protestants
would enlarge the North Jersey SAA to include New York City and Long Island,
or would introduce another carrier to operate over trackage rights between
Selkirk, NY (near Albany), and Fresh Pond, NY (in Queens), on the Conrail line:
being allocated to. CSX.

. The Nadler Delegation asks for a condition requiring a joint facility east of
the Hudson River that would be connected to New Jersey and Long Island via
existing passenger railroad tunnels through midtown Manhattan and over the
New York Cross Harbor Railroad's (NYCH)'?* cross-harbor float operation.
Under their plan, Conrail Shared Asset Operator (CSAO) would be required to
acquire and operate the cross-harbor float, and a core system of rail lines and
terminals east of the Hudson, connecting at Fresh Pond. The Nadler Delegation
also points out that this general area experiences severe motor vehicle traffic
congestion and related air pollution. They allege that the transaction will
aggravate these problems, but that better crosssharbor transportation will
improve them. Included in the joint facility they propose would be the Bay
Ridge Line, operated:by the New York and Atlantic Railway (NYAR) under
concession from the LIRR. NYAR strongly opposes thé Nadler Delegation's
proposal to conscriptits facilities for this use by CSAO; and it also contends that
the Bay Ridge Line lacks the physical capacity to carry additional freight traffic.

The New York parties argue that it is unfair that the transaction benefits
shippers west of the Hudson:with new two=carrier service, but doesnotconfer
similar advantages on shippers-east of the Hudson. Even though, as explained
below, we are inclined to make an exception to our general policy of not
attempting to significantly enhance parties’ pre-merger competitive alternatives,
here, not all of the relief that'protestants seek is feasible or necessary.

The City. There are some setious operational problems with introduction
of any additional rail service in the New York metropolitan area east. of ‘the
Hudson. One of these’ probﬂems is the low density of rail freight traffic. As

122 NYCH strongly opposes this forced acquisition, although, as discussed below, it would like
us to-impose a condition protecting a flow of traffic using its facilities to cross the Hudson River.
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applicants have pointed out, only about 5% of the rail freight revenues in the
Greater New York City area are derived from shipments originating at or
destined to points east of the Hudson. Over 97% of New York mietropolitan area
freight traffic east of the Hudson moves in or out of the city by truck. Thus,
Conrail only provides Albany-to-New York City freight service through a single
round-trip train 5 days a week.” Any additional operations would require
adequate density to provide effective and efficient service, and there is no .
indication that such traffic will be forthcoming,'**

An even more difficult problem is the extremely limited amount of excess
rail infrastructutre, and the severe physical limitations that the densely built city
imposes on any efforts to increase that capacity. Many of the lines over which
these parties would impose trackage rights are heavily traveled passenger lines.
Some of the segments operated by Metro North carry as many as 332 passenger
trains a day.: CSX/NS-176,R.V.S. Orrison at 123, In addition, applicants assert
that ex1st1ng freight yards lack the capac1ty to accommodate additional carriers,
and it is difficult to find commercial space to accommodate yards.for a second
Class I carrier coming into'New York City. Id.

Moreover, it appears that existing passenger railroad tunnels through
midtown Manhattar may have difficulty accommodating currently available
equipment. Apphcants claim that neither RoadRailers nor standard boxcars
could move through those: turmels (CSX/NS-176, R.V.S. Carey at 5; R.V.S.
Orrison at 125), although protestants dispute this claim with regard to
RoadRailers. Applicants alsonote that, because standard intermodal equipmerit
requires clearances ranging up to 20'6" for high cube double stack containers,
intermodal trains could not clear the tunnel either.

Even if special equipthent were obtained, operations through the tunnels
might be difficult given the level of passenger traffic present over this route.
Scheduting gadditional freighttraffic could increase substantially the risk of delay
andthe poss1b‘1hty ofrd1srmptmg passengerservice. CSX/NS-176; R:V.S: Orrison
at 126.Operating these trains-at night might not be a solution if it interferes with
Amtrak’s maintenarite operations on the tights. of way through Penn Station.
Given the limited: capacities of its route to and through Penn Station, Amtrak

12 A second daily train operates in local service from NYC's Oak Point Yard as far north as-
Hastings-on-Hudson, and another local operates 2-3 days per week between Poughkeepsie and
Peekskill. NYS-11, V.S, Nelson at 7.

124 Although protestants posit an additional train each way on the line east of and parallel to
the Hudson River 5 days a week, the only inbound traffic volume that they identify was estimated
at approximately 50 carloads, with a 100% empty return. NYC-13 at 5; NYS-15 at 7; CSX/NS-177,
R.V.S. Orrison at 124. '
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must reconcile maximum safe passenger use with a maintenance program

ensuring adequate repair.'” Given these problems; it is not surprising that
Conrail has never negotiated any operating protocols with Amtrak permitting
use of these tunnels. CSX/NS-176, R.V.S. Carey at 6.

Whether CSX or NS will be able to negotiate such agreements in the future
is uncertain. We believe it would be unwise for us to mandate such use given
the operational and safety problems it could entail. We will, however, impose
a condition requiring CSX to cooperate with the New York interests in studying
the feasibility of upgrading cross harbor float and tunnel facilities that may
alleviate traffic congestion and consequent air pollution in New York City."
We will not require CSX to purchase, rehabilitate or operate these facilities. We
assume that; if these facilities would improve the efficiency of its operations,
CSX will use them, if they dre available, for through movements over its own
lines or joint movements with NS. We will specifically oversee the 1mpact of
this condition under our '5-year monitoring program.

In addition to being very difficult to execute,and likely being outside of our
authority to-grant vis-a-vis use-of the rail property of nonapplicant railroads
NYCH and NYAR, additional ameliorative conditions to create additional -or
enhanced direct rail connections with the North Jersey SAA are unnecessary
because the transaction should fundamentally improve, rather than harm,
competition in the New York metropolifan area. There is now only one.Class I
rail carrier east of the Hudson, Conrail. Following the transaction, CSX will
take its place. The introduction of two. strong competitive rail carriers, NS and
CSX, in the North Jersey SAA, will make rail competition in the city stronger.
The nearby presence of NS will force CSX to pay close attention to the shippers
in the city, to ensure that they do not resort to drayage across the river where
they will have an NS option. Many of these shxppers niow dray their shipments
to Northern New Jersey for . subsequent rail transport Although Conrail has
been indifferent to the use of drayage-across the-Hudson because-it has'no rail
competition on either side, CSX points out that “CSX, in its own interests, will

- seek to minimize any such drayage.” See, CSX/NS-176 at 14. This should

moderate somewhat the increase in cross-river drayage that we expect will be
generated by the new, competitive intermodal staging areas in the North Jersey
SAA, at the same time that it increases competition in the region.

'3 Amtrak has not commented on this issue.
1% Specifically, they should participate in New York City's Cross Harbor Freight Movement
Major Investment Study set forth in applicants' June 6, 1998 list of proffered conditions.
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The Nadler Delegation is concerned about the impacts on air quality of
additional drayage across the George Washington Bridge. They have suggested
that over 1,000 truck movements a day will shift from the relatively uncongested
Tappanzee Bridge to the George Washington Bridge to take advantage of the
new intermodal staging areas in the North Jersey SAA. We believe, however,

that the number should be no higher than 253. See, Final EIS, Volume 6B, -

Appendix H, at H-15. These additional trucks would amountto a negligible 1%
increase in the daily truck traffic on the George Washington Bridge.'””

Nevertheless, because of the potential adverse environmental effects that
would result from an unexpectedly large merger-related increase in truck traffic
through the.city and over the George Washington Bridge, we: will impose a
condition requiring applicants immediately to begin monitoring origins,
destinations, and routings for motor carrier trafﬁc at:their intermodal terminals
in Northern New Jersey and in Massachusetts.” The purpose of the study is to
permit us to determine the accuracy of our assessment that the transaction will
not result in substannally increased truck traffic over the George Washington
Bridge. Applicants should report their resulis on a quarterly basis, and this
matter will be specifically included i in the 5-year over51ght condition that we are
imposing.

Beyond The City. The settlement agreements reached with Canadian
National Railway Company (CN) and Canadian Pacific Railway (CP)™ will
increase rail transport options for shippers. These agreements — giving CN and
CP the opportunity to offer transportation services to shippers in New York City
and Long Island for general nierchandise traffic via haulage rights — have been
specifically designed to attract truck-competitive freight business off the roads
and on to rail. These agreemients will now permit many area shippers to solicit
independent, competitive. bids from. at least two railroads. This is new
competition. As we have noted, the significant traffic problems east of the
Hudson predate this transaction.-Overall, the transaction; with the CN -and
CP/D&H agreements that are designed to capture traffic previously handled by
motor carriers, should ameliorate somewhat this longstanding problem.

Nonetheless, NYDOT and NYCEDC have cogently explained why the
separate and confidential settlement agreements reached by CSX with CP/D&H
and CN are, as presently conﬁgured not sufficient to satisfy. the needs of east-
of- the-Hudson shippers. See NYS-24, confidential version. One deficiency in

127 The George Washington Bridge carries about 265,000 vehicles a day, and about 20,000 of

those are trucks. Final EIS, Volume 6, Appendix H, at H-17.
1 Thjs agreement also includes CP's affiliate, the Delaware and Hudson Railway Company
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the CSX-CP haulage agreementmay be the revenue factor CSX is to receive for

this service; which the New York parties assert is considerably above their
calculations of Conrail's URCS variable cost ot fully allocated cost for existing
movements along the Hudson Line.'” More importantly, numerous other
restrictions significantly limit the movements to which this privately negotiated
haulage agreement would apply. ]

We have carefully balanced the needs of the competing parties here, and
strongly believe that we must forcefully use this opportunity- to restore a
modicum of the competition that was lost in the financial crisis that led to the
formation of Conrail. It appears thatthere will soon be sufficient capacity on the
Hudson Line for safe service from a second freight operator.'*

Therefore,, we will impose a condition requiring CSX to negotiate an
agreentent with CP to permit either haulage- rights, not restricted as ‘to
commodity or geographic scope, or similarly unrestricted trackage rights, over
the east-of-the-Hudson line from Fresh Pond to Selkirk (near Albany), under
terms agreeable to the parties, taking into account the investment that continues
t0 be required for the line. If these parties have not reached agreement within
60 days of the effective date of this decision, we will initiate a proceeding to
determine just how the needs of the New York parties are to be addressed.
Moreover, CSX should offer to the City of New York to establish a committee
for the developiment of rail traffic to and from the City, with particular emphasis
on the Hudson Line. ‘ : ‘

Similarly, as a step toward allowing more rail competition into and out of

" the city, CSX should discuss with Providence & Worcester Railroad Company
(P&W) the possibility of expanded P&W service over trackage or haulage rights
from Fresh Pond to New Haven, CT, focusing on operational and ownership

129 Under the terms of Administrative Law Judge Jacob Leventhal's production order, only
‘outside counsel for NYDOT and NYCEDC were granted access to the east-of-the-Hudson revenue
factor. See, NYS-25/NYC-18 at 30 nn.26 - 27. All other parties, including those represented by
counsel on the Restricted Service List, were denied access. While we cannot be certain, it appears
to us that Crowley's estimates (on behalf of the New York Parties) of URCS variable cost and fully
allocated cost do not properly take into account the significantly unbalanced traffic flows on the line.

130 Metro-North President Nelson has testified that his company's portion of the Hudson Line
could easily and safely accommodate a second freight operator moving an additional 6-8 scheduled
trains each day, and that completion of the state-funded Oak Point Link by early 1999 will eliminate
the most serious conflict between freight and passenger operations on the remainder of the Hudson
Line. NYS-12, V.S. Nelson at 7-8.. And CSX has conceded that freight traffic on the Hudson Line
could be increased significantly. Orrison Dep. Tr. at 51-52, contained in NYS-25, Appendix.
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impediments related to additional freight service over the line.” We will
continue to follow the progress of these negotiations as part of the oversight
process. :

New York Cross Harbor Railroad (NYCH). NYCH . has also submitted
commerits, asking for the imposition of certain conditions relating to traffic
between Long Island and points in Southern New England and adjacent New
York, on the one hand, and points in the Mid-Atlantic States and the South and
Southwest, on the other. ' NYCH claims this traffic should travel via what
NYCH describes as its "Greenville Gateway." NYCH-3.at 8. It:appears that
NYCH's requested conditions relate to allegations it is now pursuing na
pending lawsuit against Conrail wherein NYCH alleges that Conrail has failed
to honor shipper directions to route traffic moving between Long. Island-
Southern New England and the Southeastern and Southwestern regions of the
country over its supposedly efficient float operation connecting Brooklyn and
North Jersey waterfronts that were discussed in the preceding section.'®

. The issues in this court case are irrelevant to future operations of Conrail
lines by CSX and NS. Insofar as the transaction is concetned, NYCH willnow
have access to both NS and CSX via the Greenville Yard, and NYCH is not
adversely affected by the transaction. Even if NYCH had difficulties in the past
in its dealing with Conrail, there has been nio showing that CSX or NS would not
use NYCH’s Greenville Gateway if it represented the most efficient and most
economical Touting, which has not been shown. Therefore, we are denying
NYCH’s request. for conditions.

Buffalo/Niagara Falls. The primary focus of the parties representing the
Buffalo/Niagara Falls area (Erie Niagara Chautauqua Rail Steering Committee

131 Portions of this segment of the NEC require a third rail to obtain electric power for
passenger trains. Third rail operations require special equipment. CSX/NS 176, R.V.S. Orrison at
126. No study oranalysis has been presented of the commercial practicability of such a routing. We
note that Conrail has never operated freight trains from Newark to New Haven. CSX/NS 176, R.V.S.
Careyat6.

P&W now operates over the New Haven-to-Fresh Pond line via overhead trackage rights that
are restricted to the movement of construction aggregates. It notes that the line is heavily used by
Amtrak, Metro North, Conrail, and itself, and that expanded service by freight carriers other than
itself, as suggested by the Nadler delegation, would raise significant concernis about the availability
of adequate operating windows. P&W has also explained that the relevant properties are owned by
the Connectictit Department of Transportation ("CDOT"), the New York Metropolitan Transportation
Authority, Amtrak and Conrail.

132 United States District Court for the Eastern District of New York, Civil Action'No. 97 Civ.
3296. .
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(ENRSC),"* NYDOT, General Mills,"* and others) is to obtain SAA status for
Buffalo, which they contend is necessary for area shippers to remain competitive
with shippers in the Detroit SAA and elsewhere that have gained service of an
additional carrier through this transaction: They also argue that we should take
this opportunity to restore the level of rail competition that preceded the
formation of Conrail.”** Congressman Jack Quinn and Congressman John J.
LaFalce pointed out at oral argument that, before the adoption of the Final
System Plan, the United States Railway Association (USRA):proposed two-
railroad service for Buffalo; and they urged the Board to take this opportunity
to create -that-competition now. They also noted that Conrail's reciprocal
switching rates in Buffalo are some of the highest in the nation:

The transaction plan does call for two carriers to serve the Buffalo area.
CSX will acquire the former New York Central line, while NS will acquire the
former Erie Lackawanna linie reaching Buffalo-from the east, as well as the
former Penn Central line reaching Buffalo from the south, and overhead service
over what remains of the Erie Lackawanna line reaching Buffalo'from the north
that connects with Canadian carriers at Niagara Fails, Although it is true that
this arrangement will not create direct two-railroad service forall shippers in the
Buffalo area, it will greatly improve local competition. This is so because local

- shippers served directly by either CSX or NS will now be able to take advantage
of the nedrby presence of the other catrier through drayage; and in some cases
through build-outs."*® "More importantly, new shippers contemplatlng locating
in the Buffalo area or, expanding operations ‘there may have the option of
locating on lines of either of these two major carriers, and.can lock in the
benefits of this competition through a long-term contract.

3 ENRSC is an ad hoc committee, representing businesses located in the New York State
counties of Erie and ‘Niagara, and the northwest portion of Chautauqua. It refers to this as the
Niagara Frontier region. We will use this term, as well as the Greater Buffalo area, interchangeably.
One member of ENRSC, Niagara Mohawk Power Corporation (NIMO), has requested a condition
specific to itself'if we choose not to impose the broader conditions requested by ENRSC. This
request by NIMO is discussed below, in a separate section.

3% General Mills is also concerned about a $450 switching charge it now pays to Conrail at
Buffalo, which it believes that applicants will maintain. The conditions that we have imposed
expanding the NITL Settlement Agreement will ensure that switching charges are limited to $250
per car, with an inflation adjustment. General Mills has not justified its request to lower switching
charges to $130 per car or to expand the Buffalo switching district.

: 15 The BufTa]o/Magara Falls interests are particularly critical of Conrail’s pre-transaction
‘market power in the area. Conrail's reciprocal switching charge within the Buffalo switching district
is $450; at other points in the Niagara Frontier area it is $390.

5 Ag we explained in UP/SP, 1 ST.B. at 372, the potential for exermsmg such options gives
shippers competitive leverage in their negotiations with carriers.
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In addition, the NITL agreement, with its provisions for reduced reciprocal
switching charges, will help many shippers who have complained about the very
high reciprocal switching charges formerly assessed by Conrail. Many Buffalo
shippers — applicants estimate 50%, while some area protestants estimate 20-
30% — will have access to both NS and CSX through reciprocal switching. It
is clear that the conditions we aré imposing will preserve existing switching
agreements for 10 years while limiting switching rates to $250 per car for 5
years. This is a sharp drop from the prevailing level of $390-450 for switching
fees about which protestants have complained. Moreover, we will require CSX
to carry through; on its agreements with CN and CP, providing for lower
switching fees in the Buffalo area. .

Against these competitive and other benefits, protestants raise limited
specific aflegations of loss of rail competition by these parties relating to (1)
Conrail’s switching cancellations at Buffalo in November 1996, (2) Conrail’s
cancellation of switching at Niagara Falls in April 1996, and (3) reduction of
competition at the Buffalo waterfront.'”’ As detailed below, we find that the
latter two of these allegations have merit, and we will impose cohditions
addressing these situations.

1. Protestants allege that Conrail’s cancellation of switching for 89 shippers
in Buffalo in November 1996, a month after Conrail’s and CSX’s initial
agreement to merge, was in anticipation of this transaction, which eventually
superseded the Conrail/CSX agreement. ENRSC and others would have the
definitior of 2-t0-1 points receiving access to a.second carrier through trackage
rights conditions exterlded to cover those,points that lost reciprocal switching
through these cancellafions.

These allegations, if true, would be cause for concern. The record, however,
does not support the inference that the Buffalo switching cancellations were
taken in anticipation of this transaction, but indicates that they were part of a

routine tariff updating-process for shippers that were no longer present or no -

longer desiring rail service. The dispositive fact here is that the cancellation
process itselfallows forimmediate reinstatement of reciprocal switching for any
shipper coming forward fo request it. Opponents could have settled this issue
clearly and conclusively had they simply produced specific shippers to testify
to having been wrongly identified as missing or inactive; no shipper has done
so. We are left to conclude that there are no such shippers.

7 We need not address ENRSC's request to make the Niagara Frontier Food Terminal a
protected 2-to-1 point because applicants have agreed to give it that status, a commitment to which
we will hold them. '
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2. A more setious charge of switching cancellations leading to competitive
harm from this transaction involves the April 1996 cancellation by Conrail of
switching for CSX movements into the Niagara Falls area for traffic using one
of the two nearby rail bridges connecting the United States with Canada. In
1995, CSX changed the way it served this traffic, from using trackage rights.in
Canada over CN and a Conrail switch at Suspension Bridge to and from
shippers in Niagara Falls, to a haulage agreement in which CN carried this CSX
traffic across International Bridge at Fort Erie, through Buffalo and into
Conrail’s Frontier Yard, Under this atrangement, Conrail took the CSX traffic
to and from the yard, and Conrail received its compensation in the form of a
division of a line haul rate, rather than a switching charge. Applicants concede
that more recent arrangements CSX has made with the Canadian roads may
cause this traffic to move via-Suspension Bridge or Frontier Yard, but state that,
in either'case, Conrail will plck up the traffic and take it to Niagara Fallsas part
of the line-haul movement.'

We find these arrangements whereby Conrail receives compensation for the
short pick-up and delivery component of International or Suspension Bridge
‘movements into and out of the Niagara Falls area via a division of a line haul
rate to be no different in substance from its prior compensation arrangement,
when its compensation was termed a switching charge. If Suspension Bridge
were to have become the point of entry again, as applicants suggest, the Conrail
movements under the joint rate; with CSX would have been identical to the
earlier Conrail movements under the switch.

In their settlement with NITL, CSX and NS have agreed to mitigate the
market power they will inherit from Conrail at exclusively served points whete
Conrail performs switching services. We find that the terms of that agreement,
as they apply to reciprocal switching, should be applied to those points in the
Niagara Falls area where Conrail recently replaced its;switching charges with
equivalent “line-haul” charges, and to those movements to which the switches
and line-haul rates applied (i.e., movements using International Bridge or

- Suspension Bridge). This directive will bring the compensation under the
procompetitive and beneficial terms of the NITL agreement.

3. Finally, ENRSC charges that, by taking over Cotirail’s 5.66-mile Buffalo
waterfront line (the Buffalo Creek line), CSX would reduce existing competition
between Conrail and its own trackage rights access over that line. As applicants
point out, CSX transferréd one set of trackage rights to operate over that line to
Buffalo and Pittsburgh Railroad (BPRR) when it sold all its rail property in

8 See, CSX/NS-176 at 66.
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Buffalo to that carrier in 1988. Nevertheless, CSX has retained, but has not
used, a separate set of rights over that Conrail line. As discussed below in
relation to PSI Energy, in spite of arrangements that may have been made with
Conrail or BPRR, trackage rights may not be canceled unless we grant authority
for their discontinuance. Thompson v. Texas Mexican Ry., 328 U.S. 134 (1946).
To ensure that shippers on the Buffalo Creek line would not inadvertently lose
one of their two Class I rail connections as a result of the transaction, we will
require that the CSX trackage rights over Conrail on the Buffalo Creek line be
transferred-to NS.'*

Other Remedies. Following a request made by Chairman Morgan at the
close of oral argument, CSX proffered a number of additional conditions and
representations thatit agreed could be imposed to accommodate concerns raised
by parties in the Buffalo area. Even though we do not think that these proferred
conditions-and representations in and of themselves would be adequate to
address the concerns of the Buffalo parties, they are clearly beneficial and
complement the procompetitive conditions we are imposing for Buffalo.

1. As discussed previously, we will require CSX to adhere to the
agreements it has separately reached with CN and CP/D&H providing both
lower switching fees in the Greater Buffalo area and increased access to these
carriers for cross-border, truck-competitive traffic. '

2. We will also require CSX to meet with regional and local authorities in
the Buffalo area to establish a committee to promote the growth of rail traffic to
and from the Greater Buffalo.area. The committee will meet periodically to
address the region’s industrial -and economic development goals and
opportunities ‘for diversiont of truck traffic to rail, as consistent with safe,
efficient, and proﬁtable rail service.

3. We will hold CSX to all of its representations related to the Buffalo area,
most notably those regardmg its plans for investment in new connections and
upgraded: facilities in the Buffalo area, including:(1) upgrading: Conrail’s
ex1st1ng computer tcchnology and fueling facilities at Buffalo; (2) maintaining
or increasing current employment levels in the Buffalo area; (3) providing
overhead trackage [‘lghts to' NS' through Buffalo to Suspension Bridge; (4)
working with NS and other carriers operating in the Buffalo area to schedule -
switching and through movements within the area’s rail network so as to reduce
congestion at points such as CP Draw; and (5) investing substantial funds in
network 1mprovements to réduce shipping time and enhance service reliability
forrail shippers in'the Greater Buffalo area.

1% See, CSX/NS-178, Vol. 3A of 3, at 359.
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Finally, while we believe the competitive and other benefits resulting from
our approval of this transaction will reduce rates and enhance service for rail
shippers in the Buffalo area, we have decided to take the additional step of
initiating a 3-year rate study to assess whether our assessment proves to be
correct, or whether Buffalo-area shippers will be subjected to higher rates
because of this transaction. .

Rochester. The Genesee Transportation Council (GTC), and Rochester Gas
& Electric Company (RG&E) have raised concerns about the impact of the
transaction in the Rochester area. We concur with applicants that the majority
of the issues raised by these parties relate to existing conditions, not to any harm
caused by the merger. If anything, the transaction will enhance rail competition
and service in and around Rochester. Enhanced service will derive from, for
example, ‘the proposed .expansion of Frontier Yard, which will improve
classification of local and regional traffic- and reduce transit times. New
competition will derive from the fact that the Rochester and Southern Railroad,
Inc. (R&S) now connects with NS on the Southern Tier route in competition
with CSX,-which inherits the bulk of Conrail’s lines and operations in the
Rochester area. .

RG&E's main objection is that its primary coal burning generating station
will retain service from a single railroad while certain other utility companies are
obtaining two-catrier service both at their generating plants and at Monongahela
coalmines. As-discussed in detail above; this does not provide a basis for relief.
RG&E also calls for a steep reduction of Conrail’s $390 switching charge as part
of the transaction, arguing that the charge dampens competition. But the
transaction will improve, not worsen, RG&E's situation by limiting switching
fees to $250 per car. RG&E also calls for us to increase our scrutiny of the,
reasonableness of switching charges in general, but this issue has no nexus to
this transaction.

GTC acknowledges applicants’ proposal for NS-to form an alliance w1th
R&S to compete for Rochester traffic, but calls for us to ensure that this alliance
is forged. We fully expect that NS will have every incentive on its own to form
. the alliance with R&S. And, as noted below, the relief we are granting to

* Livonia; Avon, and Lakeville Railroad Corporation should significantly increase
NS' interest in-forging an alliance with R&S, and should further benefit the
Rochester area.

GTC also wants applicants to set up intermodal terminals at specified
locations and to improve routings between Rochester and the Southeast. A gain,
these are matters for negotiation between Rochester interests and applicants.
This pfoceeding is not the proper forum for pursuing these goals.
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Delaware Department of Transportation (DEDOT). DEDOT is primarily
interested in expansion of the ‘South Jersey SAA to include.the Port of -
Wilmington. The port is currently ser\fjéd by a single Class I railroad, Conrail,
and after the transaction it will be served solely by NS. Thus, it appears that the
transaction will have no adverse impact on the port. DEDOT has also asked that
we impose a condition requiring NS to permit passenger service upon request
by arail passenger carrier anywhere on its entire system. As discussed in greater
detail in our section concerning passenger railroads, we believe that these issues
are best left to negotiation between the freight railroad and the passenger
railroad."®  Moreover, DEDOT has not shown any particular connection
between this transaction and the condition that it seeks. Finally, DEDOT has
asked that we grant local operating rights for shortline railroads over the
Delmarva Secondary line. No justification has been presented for this relief.!"

DEDOT stated at oral argument that it was concerned with hlgh switching
charges at the Port of Wilmington. The original NITL agreement does not
technically apply toreduce switching charges between Conrail and carriers other
than NS and CSX, but, as-discussed above, we have extended this component
of the agreement:to-incorporate Class III railroads. Because we do not have
sufficiént information on the situation at the Port of Wllmmgton to determme
whether we should i impose a remedy and, if so, what that remedy would be, we
are directing applicants to discuss with the Port any problems concerning
switching service and charges, and report back to us within 60 days of July 23,
1998. We will then determihe whether any further action is appropriate
coneerning this limited issue.

MIDWEST

Chicago Switching District. Several conditions are sought by various
railroads and others to require a restructuring of -operations, beyond- that
proposed by applicants, in and through the Chicago switching area. Wisconsin
Central Ltd. (WCL) seeks, in (Sub-No. 59),'” a forced sale by CSX to it of a

“ Of course, Amirak has special statutory provisions permitting it to obtain access to
whatever lines it needs for its operations.

"' We note that NS has agreed already to grant limited overhead rights over this line to the
Maryland and Delaware Railroad.

"2 When we refer to (Sub-No. 59), we are referring to the responsive application in STB
vaance Docket No. 33388 (Sub-No. 59). Throughout this decision, wé aré lising thé shorthand

(continued...)
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7.6-mile portion of The Baltimore & Ohio Chicago Terminal Railroad
Company's (B&OCT) Altenheim Subdivision, a condition precluding CSX from
allowing its affiliate B&OCT to charge 4 separate switching fee for its services,.
and neutral dispatching over Indiana Harbor Belt Railroad Company (IHB).
1&M Rail Link, LLC (I&M) seeks in (Sub-No. 36) to acquire Conrail’s 51%
interestin IHB, i while Northern Indiana Public Service Company (NIPS) urges
us to prohibit CSX and NS from jointly acquiring that interest. NIPS and A.E.’
Staley Manufacturing Company (Staley) also seek “nondiscriminatory” dispatch
of rail traffic over IHB, and the Indiana Port Commission. (IPC) supports
divestiture of Conrail's interest in that switching line to a neutral carrier or group
of carriers. Prairie Group, while supporting the primary transaction, has
expressed concern abolut its effect on THB, and in particular upon IHB's local on-
line shippers. Applicants oppose all of these requests as competitively
“unjustified."*

' Asa prehmlnary matter, WCL’s request to preclude separate charges by
B&OCT has no nexus to this transaction. This relief appears to have been
sought merely to permit WCL to achieve its longstanding goal of avoiding
B&OCT’s switching charges for traffic routed WCL-B&OCT-CSX, a matter
wholly unrelated to the transaction before us."** Similarly, WCL's bid to acquire
a7.6-mile portion of B&OCT’s Altenheim Subdivision, purportedly to resolve
possible service quality issues, has not been justified either. For a number of
years, WCL has'been interested in acquiring this property, but it has evidently
been unwilling to pay the asking price. It has not provided any competitive or
other justification for that extraordinary relief here.

The basic question we must consider when evaluating these proposed
conditions is whether the transaction would cause any significat competitive
harm or unduly disrupt essential service in this area; we conclude that it would
not. Responsive applicants and others maintain that the transaction would limit
independent routingoptions in-and areund Chicago, increase the leverage-of

'%(...continued)

reference to just the sub-number in many instances when addressing the sub-docket numbers that
correspond to responsive applications or to related proceedings initiated by applicants.

" Elgin, Joliet and Eastern Railway Company (EJ&E) was originally a party to this condition
request, but has now entered a settlement agreement with applicants and has withdrawn from this
proceeding.

- ' The1&M responsive application is also opposed by Inland Steel Company (Inland) because
it would allegedly undermine Inland's competitive alternatives at its Indiana Harbor Works facility,
which now enjoys head-to-head competition between EJ&E and IHB. Inland’s opposition appears
to have been mooted when, late in this proceeding, EJ&E withdrew from this proceeding.

1 Tt also appears that this issue has been resolved against WCL by a court.
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-CSX and NS to control this traffic, and diminish the ability of other carriets to
compete for traffic in the area. A review of the situation, however, reveals that -
the transaction will not result in any significant change in the concentration of
ownership of -the relevant switching carriers, and thus will not impair rail
competition in the region.

There are now three switching carriers in the Chicago Terminal area:

- B&OCT, which is entirely owned by CSX; IHB, which is owned 51% by
Conrail and 49% by Soo Line Railroad Company (Soo); and The Belt Railway
.of Chicago (BRC), which is 50% owned by western railroads and 50% owned
by eastern railroads, with CSX currently holding 25%, NS 8.33%, and Conrail
16.67%. After the transaction, B&OCT will continue to be a wholly owned
CSX subsidiary; NS and CSX will each hold 25% of BRC; and NS and CSX
will hold '29.58 and 21.42% interests in IHB, tespectively,** with Soo
continuing to hold a 49% share. '

- Responsive applicants rely on. the notion that NS and CSX will jointly
control BRC; thatis not the case. NS and CSX will not jointly control, and have

“not been authorized to jointly control, this carrier. Nor do these two eastern
carriers have identical interests. NS and CSX will each have an incentive to -
ensure that BRC is operated to facilitate interchange of its own traffic. The
same wastrue before the transaction, except that there were three carriers in the
mix. By the same token, the western carriets still retain a 50% interest here, and
they will ensure that BRC is managed in a way that keeps their routing options
open. ' ‘

With regard to IHB, NS and CSX would acquire Conrail's interest, while
Soo would continue to hold a 49% share. Applicants have represented that IHB
will continue to be managed as a neutral switching carrier, just as it was
managed by Conrail before this transaction. We will hold applicants to that
representation. 'Responsive applicants ;have failed to justify the extreme
divestiture-remedies that they have sought. They have failed to-show thatthe

" interchangé options of any carriers are likely to be disadvantaged by the changed

ownership of IHB, which, with Conrail's shares controlled by NS and CSX; is

_ less concentrated than previously. Given applicants' assurances about the

management of IHB, we conclude that no further relief for this situation is

warranted. - Indeed, this type of intrusive solution for probléms we believe are
unlikely to occur raises additional competitive and service concerns that have
not been adequately addressed.by responsive applicants. ‘

' They would own these shares thfough their ownership of the Conrail intermediary.
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As part of our 5-year oversight, we will monitor for problems in the
Chicago Switching District, and IHB'S management as a neutral switching
carrier. If problems do arise after approval and consummation of the
transaction, our monitoring and oversight conditions should provide a fully
effective mechanism for identifying and resolving them.

In sum, we have no basis for imposing the other conditions relating to the
Chicago area sought by I&M, IPC, NIPS, Prairie Group and others. The
conditions sought, most of which would mandate service levels or require
specific ownership, care, or use of switching carrier assets in the region, are
extraordinary and unjustified measures that would hamper applicants’ efforts to
manage . their operations. efficiently following consummation of this
transaction.'’ o

Hlinois International Port District (The Port of Chicago). The Port of
Chicago at Calumet Harbor, Lake Calumet, IL, is the largest port on the Great
Lakes. The Port is divided into separate eastern and western sides, and trackage
to both sides is owned by NS or related companies. On the western side, various
other trunk and switching carriers have trackage rights over NS to serve the Port
and its tenants. On the east, NS service is exclusive. The Port of Chicago
contends that applicants’ proposed Operating Plan demonstrates that service will
be further reduced, and this that the transaction will aggravate the already poor
competitive and service situation along the eastern side of Calumet Harbor. It
argues that, to remedy delays and poor sérvice to customers on the eastern side,
to increase intermodal competition, and to increase competition with other ports,
we should require that NS provide: CSX and local switching carriers (Chicago,
Sotth Shore and South Bend Railroad Company, and Chicago Rail Link) rights
to serve customers over NS mackage on the east side of Lake Calumet.

We view the problems presented here as pre-existing. As we have
explained, we will not impose conditions to remedy pre-existing conditions that
are unlikely to be exacerbated by the transaction. At this point, the Port of
Chicago’s’ fears that its rail service will be further reduced is speculative.

" Nevertheless, we will carefully monitor the situation under the S-year general
oversight condition being imposed in this proceeding.

7 As for IPC’s concerns regarding JHB’s gondola fleet, there is nothing in the record
suggesting that a change in ownership of the cars is contemplated. As for ensuring that the cars are
returned empty at the junction points where they were delivered under load, all of the cars are AAR
mechanical designations GBS, GBR, or GBSR, and, as such, can be controlled by IHB using the rail
industry’s Car Service Directive No. 145, which provides that empty cars must be handled according
to the owner’s instructions, or returned.empty to the shipper or.agent at the loading point in reverse
of loaded movement.
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Indianapolis. CSX and Conrail are the only Class I railroads now serving
Indianapolis, and this city contains by far the largest number of shippers that
would be 2-to-1 shippers but for the tratkage rights agreed upon between CSX
and NS.'*® Under the proposed transaction, CSX is taking over Conrail's lines,
while NS will be given trackage and other rights permitting it to serve all of the
2-to-1 shippers. Although The City of Indianapolis originally had concerns
about this arrangement, it has reached.a settlement agreement with applicants
that satisfies those concerns.

Under that settlement agreement, CSX has agreed to allow greater access
to NS and to shortlines in the area. NS will have switching rights to any new as
well as existing industries on the former Indianapolis Union Belt Railroad. The
various Indianapolis shortlines will be allowed'to connect with each other for
local traffic moving betweén points on those carriers under switching rates the
carriers have negotiated under a 10-year agreement. CSX has also committed

to. permiit NS to build its own track in Hawthorne Yard. CSX has agreed to .

timely arid nondiscriminatory handling of NS' cars to and from that yard.
Nevertheless, Indiana Southern Railroad, Inc. (ISRR), supported by the
United States Department of Agriculture (USDA), argues that the transaction,
even with the additional remedies proposed by applicants, will result in added
market power inand.around Indianapolis.™
ISRR contends thatthe transaction places CSX in a more dornmant position
than Conrail is in now and places N§ in 4 weaker position than was CSX. ISRR

argues that it: should be given rights to reach three locations surrounding

" Indianapolis: Shelbyville, Muncle, and Crawfordsville. ISRR claims that,
following the transaction, NS, unhke 'CSX, will not have its own tracks,
facilities or perhaps even employees on site.'™® It claims that NS will be
restricted in its use of Hawthorne Yard, where it will receive or deliver
Indianapolis traffic for the numerous 2-to-1 shippers in the area. CSX will

control dispatchitig, will provide access:to 2-to-1 shippers via-switching, and-

will collect switching charges and trackage rights fees. Some parties, including
USDA, argue that, under those c1rcumstances NS will not be an effective
competitive replacement for CSX i in this market.

We disagree with this analysis; and believe that NS will be able to replace ‘

~the competition fdrmerly provided by CSX which now serves shippers in this

1% CSX/NS-18, Vol. I. V.S. McClellan at 46.

' Shell Oil Company. asked that Indianapolis be made a shared assets area, but it presented
no.substaritial evidence or argument to support this relief.

% This concern has been partially alleviated by the settlement agreement with the City of
Indianapolis.
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area primarily under similar switching and trackage rights arrangements.
Applicants will reduce the prevailing Conrail switching charge of $390 to no
more- than $250 per car for at least 5 years and guarantee maintenance of
reciprocal switching rights for 10 years, which should ‘make NS more
competitive than was CSX. We have thoroughly examined the 29 cents per car-
mile trackage rights fee that CSX and NS will charge where they will operate
over each othet's lines as a result of this transaction. As discussed in detail
below, that fee is reasonable and will permit the trackage rights tenant to replace
competition that would otherwise be lost through this transaction,'>

The proposed NS and CSX routings from Indianapolis to the Chicago and
St. Louis gateways should be just as competitive as the current ones formed by
Conrail and CSX. CSX will take over Conrail's direct route to St. Louis, but
there will now be a new single-line NS routing option, less direct than CSX's
new route but corresponding to the way NS and CSX could connect pre-
transaction in joint-line service in competition;with Conrail. We anticipate NS
developing and taking advantage of this new Indianapolis-to-St. Louis route.
As for Indianapolis-Chicago, CSX's route is more direct; NS picks-up Conrail's
existing, less direct route.

Crawfordsville, in particular, has a number of 2-to-1 shippers, but these will
have yery comparable service to what they had before. Currently, CSX and
Conrail maintain service overa route through Crawfordsville from Indianapolis
to Chicago that is shared through altérnating trackage rights over each other's
lines. - The same will be the case between CSX and NS. Similarly, we see no
substantial change affecting shippers at Muncie.

As to Conrail's role asa "neutral” gateway for shippers it exclusively serves -
in the Indianapolis area, the evidence does not overcome our well-established
and judicially approved presumption that the merger of a bottleneck carrier with
one of its connections will not unduly increase rail market power. ISRR has
simply presented no convincing evidence-or .argument that CSX will have any
more incentive than did Cenrail to foreclose the use of ISRR's lines to provide

! TP&L objects to what it considers inefficient handling being imposed on NS to access
shippers in Indianapolis, resulting in both switching charges and trackage rights fees. As explained
below-in the section entitled Indianapolis Power and Light, the condition we are imposing on traffic
to IP&L’s Stout plant will result in availability of direct NS service presumably free of CSX
switching charges. As for other NS service to the 2-to-1 shippers in Indianapolis, thé combination
of handling and associated charges is similar to what CSX currently is subject to in accessing traffic
on Conrail’s lines.
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efficient interline service.'” Moreover, the new connection with NS at milepost
6 resulting from the condition we are imposing in response to IP&L's concerns
should preserve ISRR's ability to compete for participation in coal movements
to IP&L's Stout and Perry K plants. :

Finally, the $1.5 million ISRR expects to lose of its $9 million in annual
total revenue is overstated, since that estimate includes traffic already diverted,
in 1996, to INRD at Stout. It strains credulity that ISRR would give up its ability

- to compete for this coal traffic or that it would sever its only link to Indianapolis.
In sum, ISRR has not demonstrated serious financial harm to it, much less that
this harm would hinder its ability to provide essential services.

PASSENGER RAILROADS

National Railroad Passenger Corporation (Amtrak). The Northeast
Corridor: Amtrak's main concern has been applicants' request that we override
the agreement between Amtrak and Conrail so as to permit multiple carriers to
operate over important parts of Amtrak’s Northeast Corridor (NEC). The NEC,
a high-speed, high- density line-connecting Boston, MA, New York City and
Washington, D.C., is crucial both to Amtrak's operations and to rail freight
operations in the East. Conrail conveyed the line to Amtrak in 1976, retaining .
a freight service easement that is governed by the NEC Agreement. .Applicants
and Amtrak have recently entered a comprehensive agreement with regard to
this and other issues. We applaud the parties for reaching an agreement.on this
difficult issue without our interverition.-

The Oversight Condition: Amitrak has also requested a condition to guard
against any transaction-related deterioration of Amtrak's on-time passenger
operations. Applicants now support such a condition as part of their settlement
agreement. DOT supports a more general 5-year oversight condition during
which we would monitor-developmentstegarding the interface between freight
and passenger service. We willi mcorporate Amtrak's and DOT's requests as part
of the 5-year oversight that we are imposing.

"2 Further, we share applicants' concerns that interference with efficient operations would
occur if ISRR were granted the substantial expansion of its operations that it seeks. ISRR service
to Shelbyville would add an interchange and delay traffic by at least 1 day. The small town of
Crawfordsville will already be served by CSX and NS, it is on an Amtrak route, and it is not
signaled.' Adding ISRR would increase the number of trains at crossings. The line to Muncle will
become CSX's mainline between Cleveland and St. Louis; any shortline operatioris vér the line
would increase interference for both through freight and local operations (CSX/NS-177, R.V.S.
Orrison at 519-520).
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Regional Passenger Railroads. A number of passenger railroads and
agencies with an interest in passenger issues have asked for conditions
concerning:the relationship between applicants and passenger railroads in the
Eastern United States.”> We agree with'DOT that rail passenger transportation
is an important national resource that contributes substantially to reducing air
pollution and roadway congestion. We-also concur that the trahsaction has at
least the potential to affect significantly intercity and commuter rail passenger’
service; particularly in the Northeastern United States. DOT-6 at 22. To-ensure
the continuation of reliable rail passenger service, DOT recommends that we
impose a 5-year oversight condition on the transaction, with periodic reports to
provide sufficient information to monitor developments. /d. As noted above,
we think DOT's suggestion that we tetain jurisdiction to-ensure that reliable
passenger operations are continued is a good one, arid we will impose a rail
passenger monitoring condition, as part of the ovetall ‘5-year monitoring
condition that we are.adopting for'this transaction.'™

On review of spegific requests for relief, however, it is apparent that most
of the particular conditions sought by the passenger railroads are not directly
related to effects of the transaction. Rather, these parties seek material changes
to, or extensions of, existing contracts, or ‘to compel new contractual
commitments or property sales by NS or CSX.'* We are reluctant to use our
conditioning power tocompel resoltion of differences between freightrailroads
and passengpr agencies with respectfo operating, dispatching, and compensation
matters.”® And before imposing any such conditions, we would have to study
thoroughly the effect of the requestéd conditions on applicants' fréight

'3 These include the Northern Virginia Transportation Commission and the Potomac and
Rappahannock Transportation Commission {co-owners of Virginia Railway Express), Metro-North
Commuter Railroad Company, the Comimuter Rail Division of the Regional Transportation Authority
of Northeast Iltinois (Chicago Metra), the METRO Regional Transit Authority (Northeast Ohio
METRO), and the American Public Transit Assoctatxon

"% In this regard, we think New York States request for a 10-year monitoring condition
focusing on commuter and intercity passenger operatlons is unwarranted.

'%* One exception is Chicago Metra) which merely asks that we note its agreement with
applicants with regard to the Forest Hill interlocking and related matters; we note that agreement and

- expect the partigs to comply with it. ) )

"% Aside from our broad-based:merger conditioning power, our subject matter jurisdiction
over regional rail passenger transportation is extremely limited. Under section 10501(c)(2), our
jurisdiction over mass transportation provided by a local governmental authority is limited to
authorizing joint use of terminal facilitiés, switch connections, and tracks under 49 U.S.C.' 11102 and
11103. We can require a railroad to share its terminal facilities with another rail cartiét only if we -
find “that use to be practicable and in the public interest without substantially impairing the ability
of the rail carrier owning the facilities * * * to handle its own business.” 49 U.S.C. 11102(a).
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operations, an issue that the passenger railroads and agencies appearing here
have generally not adequately addressed.

CSX and NS have agreed to step into Conrail's shoes and to honor Conrail’s
existing contracts with passenger railroads and agencies. Similarly, the
transaction will have no effect on the contracts CSX and NS entered into with
the passenger entities before the transaction. A number of passenger agencies
have requested that we void, extend, or amend in various ways their existing
eontracts- with CSX, NS and/or Conrail. These contracts set forth the rights and
remedies available to the parties with respect to the matters about which they
now complain. As explained below, no adequate basis has been presented for
us to amend these voluntary private contracts-here.

* On the whole, the réquested conditions do not arise out of operational or
economic impacts attributable to the transaction. Rather, they appear to be an
effort to use our approval process to obtain concessions, revisions or extensions
that the passenger entities have apparently been unable to work out through the
normal process of commercial negotiation. Applicants maintain that they have
worked'in good faith with passenger railroads and agencies in the past and that
they will continue to doiso after the transaction is consummated.

As the record here makes abundantly clear, such contracts frequently
require the freight and passenger railroads to work out intricate details
concerning railoperations, capital expenditures, and compensation. The freight
railroads need to assure themselves that they can share their tracks with
passenger traffic without dxsruptmg their freight operations. This may require
extensive planning and additional capital expenditures, or may not be possible
at all in some circumstances where existing capacity cannot be sufficiently
expanded. By the.same token, passenger operators need to ensure that they can
provide timely and expeditibus service. We think that, ordinarily, this-delicate
balance can best be achieved by negotiation between the parties. And applicants
have represented that they will- comtinue to work with regional passenger
railroads.on issues of mutual i lmponance Neither a basis nor a need has-yet been
presented for departing froin this overall approach, although we will continue
to monitor the situation.

OTHER FREIGHT RAILROADS
Ann Arbor Railroad Company (A4). AA, a Class 111 railroad operating a
46-mile line from .Toledo, OH, north to Ann Arbor, MI, claims that the

transaction will divert more than $3 million per year, or 42% of its annual
revenues, thereby undermining its ability to provide essential services to eight
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shippers on its system who do not have direct access to another rail carrier. AA-
8 at22-23. AA also claims that the transaction, unless conditioned, will reduce
competition in the Toledo-Chicago cérridor. It asserts there are only three
efficient routes, one over NS and two over Conrail, and that, after the
transaction, NS will control all three of these routes.

AA seeks a condition giving it approximately 220 miles of trackage rights
over NS from Toledo to Chicago. It also seeks a condition permitting it to
interchange traffic with CP at Ann Arbor to provide an additional source of
revenue to offset its claimed losses. Finally, on brief, AA asks for “DT&I” type
rate conditions to preserve efficient routes of Class III carriers. ‘AA-8 at 26.

AA's argument that the transaction will harm competition on the Toledo-
Chicago corridor is without merit. Traffic can now move over three feasible
routes, two Conrail routes and an NS route. After the transaction, NS will take
over the most direct Conrail route, and CSX will also. maintain a route that is
only slightly longer. AA objects that the CSX routing would be more circuitous
and would entail operational dlfﬁcultles making it inappropriate for the time-
sensitive antomotive traffic that AA interchanges at Toledo. Assuming AA's
evidence to be correct, only one of the existing routes, the most direct Conrail
route between Toledo and Chlcago via'Elkhart, IN, would be adequate for the
time-sensitive automotive traffic with. which AA is most concerned. As noted,
that route will be operated by N$: CSX will provide. service over an alternative
routing that appears to be .at least as. competitive as the routing that NS
previously relied upon.'” Indeed, CSX has committed-itself to investing $200
million to upgrade this line to ‘compete. with NS. 'We conclude that the
transaction will not impair competition for traffic moving between Toledo and
Chicago, but will preserye or improve options for thes¢ movements.

In any event, the extensive trackage rights remedy sought by AA would
underrhine, not improve, efficient sérvice. Conrail now combines the automotive
traffic it receives from AA with'a large amount of other traffic. This permits it
to operate high-volume, run-through trains connecting with the major western

“railroads at Chicago, a service that NS will continue after the transaction. AA
would be unable to match this. volume; and it would have to use one of the
switching carriers in the Chicagp area to’ complefe its movements.

AA's request for authority to inferchange with CP at Ann Arbor will also be
denied. CP performs no operations at or through Ann Arbor. CP has entered a

**7 Prior to the transaction, NS' best route between Toledo and Chicago was circuitous. Traffic
moved southeast from Toledo for 47 miles to Bellevue, OH, before heading west to Fort Wayne and
Chicago.
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voluntary haulage rights agreement with NS, which operates over a Conrail line
passing through Ann Arbor. (NS will acquire the line through the transaction.) -
Under the haulage rights agréement,NS moves CP trains from Detioit to
Chicago. This agreement is for overhead traffic only. AA has notdemonstrated
that permitting its traffic to be picked up by NS for CP at Ann Arbor is either
necessary or practical. In addition, CP's traffic moving over these haulage rights
is time-sensitive traffic that would be disrupted by the intermediate mterchange
required to pick up AA's traffic at Ann. Arbor,

Finally, AA is concerned that CSX and NS may undercut AA's ability to
participate in through movements serving AA's automotive customers.
Ordinarily, we would expect that, if AA provides an efficient route and desirable
service, which appears to be the case, connecting Class I carriers will have a
strong economic incentive to use that carrier. AA has just obtained a'significant
contract for some new automotive busihess with Chrysler Corporation, which -
will be opening a new plantnext to AA' s Ottawa yard in Toledo. AA concedes
that this contract will increase its revenues, and offset somewhat the traffic
diversion that it anticipates from the tranisaction. )

Nevertheless, because of the dpparent importance of this contract service to
both Chrysler and AA, and due to the fact that AA's viability could be
threatened by a loss of this-customer; we will impose a condition to ensure that
quality interline service is continued, and that this contract is not-undermined.
Both this condition and the condition wc are imposing allowing AA to connect
with the W&LE at Toledo, as dlscussed below, should help to improve AA's
financial prospects. We will.also momtor this and other situations involving the
relationship between shortlines and Class I'railroads as part of our oversight
process. It:would not be in the public interest, however, for us to impose the
rate equalization conditions that A hag' sought. -

Durham Transport Inc. (Durham). Durham, a Class T railroad, operates
over 12 miles of rail line-within the: Raritan Center Industrial Park (Raritan
Center) in Edison, NJ, close by the North Jersey SAA. Durham suggests that
the Conrail Shared Asset Operator (CSAO) plans to operate out of Metuchen
Yard over a track segment, the GSA Lg¢ad, that extends into Raritan Center. -
Durham asserts that joint use of the GSA Lead within Raritan Center is not
addressed in any agreement between Durham and Conrail, and requests that we
condition approval of the transaction upon the negotiation by applicants and
Durham of a satisfactory agreement for the joint use of the GSA Lead.
Applicants have not responded in this record to Durham’s request.

Durham has conceded that it has an existing 1nterchange agreement with
Conrail; arid that applicants have informed it that this agreemient would be
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honored by them.'”® Thus, it appears that there is presently a satisfactory
interchange agreement between Conrail:and Durham, and that the terms of this
agreement will continue beyond the fransaction. But, it is not clear to us
whether applicants intend to operate over that segment of the GSA Lead within
Raritan Center or, if they do, whether a new joint use agreement with Durham
would be required. However, Durham has not presented any reason for us to
think that this transaction will undermine this carrier’s ability to negotiate a
satisfactory agreement for interchange of its traffic. Remedies are available
under the Act to ensure interchange in the unlikely event that our intervention
becomes necessary.

Gateway Western Railway and Gateway Eastern Railway (Gateway). We
concur with Gateway that applicants have not demonstrated that an override of
the assignment restrictions in Gateway’s Cahokia/Willows trackage rights
agreements is necessary under section' 11321(a) to. enable applicants, in
particular CSX, to carry out the transaction. Gateway insists that, because it can
petform any terminal or interchange switching in the area, CSX does not need
to assime Conrail’s Cahokia/Willows trackage rights. Gateway also maintains
that, in the absence of an application or petition for exemption with respect to
terminal trackage rights under section 11102, the unilateral assignment of

- Conrail’s trackage rights to CSX will niot yield increased efficiency, enhanced -,
safety, or any ofher transportation beneﬁt Applicants, on the other hand, bave
not adduced specific evidence or argument to rébut Gateway’s showing that an
override is unnecessary.

Under49 U.S.C. 11102, we may reqmre terminal facilities' owned by one
railroad to be-used by another if the use is “practicable and in the public interest
without substantially impairing the ability:of the rail carrier owning the facilities -
* %%t handle ifs own business.” In approving the merger in UP/SP, we found
that, in a similan assumption of terminal trackage rights, our exercise of override
authority was urinecessary in view of the availability of relief under-section
11102, See, UP/SP, 1 S.T.B. at 450. The applicants in UP/SP sought & similar
override under the immunity provision of section 11321(a), but they had also
filed, in an embraced proceeding, a separate application for terminal trackage

" rights. Here, although an application or petition under section 11102 is not an
absolute prerequisite, additional evidence of a need to override the

1*%. While a letter from CSX and NS to Durham making this representation was referred to as
Exhibit A to Durham’s Brief, it was not attached to that document.

19 Gateway condedes that its Cahokia and Willows segments are “terminal facilities” for the -
purposes of section 11102, See, GWWR-3 at 10 (“CSX in reality is seeking new terminal trackage
rights over Gateway’s facilities.”). ‘
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antiassignment provisions in Gateway’s Cahokia/Willows trackage rights
agreements would be necessary before that relief could be granted. Applicants
may file a separate application or:petition undet section 11102 if they believe
that relief under that section is warranted.

Housatonic Railroad Company (HRRC). HRRC is a small Class ITI railroad
operating in Massachusetts, Connecticut, and New York. It currently connects
only with Conrail, and after the transaction it will connect only with CSX.
HRRC's request for a condition granting trackage rights to permit HRRC to
improve its situation by being able also to reach NS, CP and B&M has not been
justified. HRRC has also-asked that its existing divisions and rate agreements
with Conrail be preserved. CSX has aﬁreed to continue these agreements for
their duration. To the extent that HRRC's pleading can be read as a request to
perpetuate’ such: agreements beyond that time, no justification has been
presented. Applicants represented at oral argument that they would deal fairly
with this small carrier, and we will require that applicants do so.

Finally, HRRC seeks a remedy for the loss by some of its shippers of
HRRC/Conrail routings-that will:now become HRRC/CSX/NS routings. We
have already granted a remedy directly responsive to this and other analogous
situations by extending the NITL agreement single-line to Jjoint-line protections
to cover them, at the option of the Class ITI carrier. We assume that HRRC will
invoke this option. ‘ .

Hlinois Central Railroad Company (IC). IC asks that we impose two
conditions, divestiture of a short but strategic CSX line (Sub-No. 62) and a
competitive routing condition. IC requests that we order CSX to sell it about 2
miles of CSX mainline, the “Leewood:Aulon Line,” near Memphis, TN, an
important link for IC's north-south traffic. As an alternative to divestiture, IC
suggests that we impose a condition requiring joint dispatching of that line,

With regard to the first condition, IC states that, because CSX owns and
dispatches this line, it has a direct effect on IC’s operations in Memphis and
systemwide, which it claims will be harmed by the transaction. The transaction
will allow CSX to compete directly with IC for the large volumes of traffic
currently moving in IC-Conrail joint-line service, and thus may place more CSX
traffic on the'ling over which IC has trackage rights. ‘Applicants admit that IC's
trains have expéﬁenccd delays throtigh Memphis, but assert that CSX is working
to avoid the delays. Because these delays are an existing problem, and not an
effect of the transaction, applicants state that they are not a proper basis for
relief. CSX and its predecessors have owned and controlled dispatching over
the line for IC and its predecessors for more than 90 years.
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Moreover, applicants state that divestiture could cause severe problems for
CSX because the Leewood-Aulon line is part of a CSX mainline that carries
substantial traffic in interchange with'BNSF and UPRR. Divestiture could
interfere with CSX's use of the Memphis gateway. Applicants also indicate that
IC's proper remedy is that contained in the trackage rights agreement, which
requires CSX to be reasonable, fair, and nondiscriminatory to all parties using
the line, and provides for mandatory arbitration of disputes. i

We are denying IC’s request that CSX divest ownership and control of the
Leewood-Aulon line to IC. No justification has been presented for this extreme
remedy that could result in serious harm to CSX's ability to provide sérvice.
Nevertheless, we believe that the public interest requires us to do what we.can
to prevent carrjer disputes such as this one from impairing the service that the
carriers, provide to their shippers. Accordingly, we will impose ‘a condition
requiring CSX to meet with IC to attempt to.resolve this dispiite concerning
Memphis dispatching, and to report back to us on the results of this discussion
within 30 days.of August 22, 1998,

IC's second request is for a condition to preserve its existing routings w1th
Conrail: Because it has been unable to reach an agreement with CSX, IC argues
that CSX will favor what IC contends are less efficient IC/CSX joint-line
routings via New Orleans and Memphis over what IC contends are more
efficient IC/CSX. Jmnt-hne routings via Chicago, East St. Louis, and Effingham,
IL. Under IC’s proposed condition, CSX would be required to enter into Jomt
rates with IC for the movement of trafﬁc to or from former Conrail points via
its Hlinois gateways that'would prpv1de CSX with the same revenue per mile as
CSX would receive over its long-haul route betweeén the same origin and
destination. IC contends thatithisrequirement wouild prevent CSX from denying
a shipper access to existing § Service options via thosé gateways by commercially
closing the route.

We are-denying 1C’s request: for the imposition of arouting condition. ‘As
applicants correctly note: “IC’s proposal'goes well beyond even the repudiated
DT&I conditions * * * in asking the Board to impose a formula to cap CSX’s
divisions.” See, Traffic Protective Conditions, 366 1.C.C. at 115-26. IC sought
similar relief, including the same formula for setting divisions, which the ICC
denied in BNSF, 10 1.C.C.2d at 679-80 & 775-76. 'We continue to believe that
conditions of this type are inefficient, anticompetitive, and contrary to the public
interest.

Livonia, Avon, and Lakeville Railroad Corporation (LAL). LAL is a Class
IIT Rochester-based railroad that now connects only with Conrail; after the
transaction it will connect only with CSX. LAL’s primary ¢oncern is the
removal of the “firewall” that prevents it from crossing the Genesee Junction
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Yard to connect directly with Rochester and Southern Railroad, Inc. (R&S).
This connection, which is supported by the Genesee Transportation Council
(GTC), would permit it to reach NS, which is acquiring Conrail's Southern Tier
Line, and CP. Dating back to the Final System Plan, LAL's predecessors have
Jbeen unable to connect with R&S" predecessors. Thus, LAL's responsive
application to overcome this barrier (Sub-No. 39) might appear to be unrelated
to any harm caused by this transaction. But, LAL alsp argues that a significant
number of its shippers who now use LAL/Conrail service will be forced to shift -
to inefficient, three-carrier LAL/CSX/NS service. This allegation is backed by
strong supporting statements of a mumbér of shippers.on its lines, who.document
how this change in service will harm their businesses.'® LAL has explained that
certain grain shipments it originates to what are riow Conrail points on the
Delmarya Peninsula and in Pennsylvania will be particularly affected, depriving
Western New-York farmers of an important outlet for their products.

Applicants assert that the new, three-carrier move that LAL and its shippers
have requested LAL/R&S/NS, is-no less cumbersotne than the three-carrier
move it is intended to replace. We disagree. Shortline carriers like LAL and
R&S have shown themselves capable of providing seamless service in
conjunction with their Class I connections. And, LAL has explaingd that it
expects no problems ooordmatmg activities with R&S within Genesee Junction
Yard. LAL Has noted that its mandgement can reach R&S headquarters forany
needed face-to-face meeting with a 25-minute drive from Lakeville or a 5-
minute drive from Genesee Junction Yard. Thus, within 60 days of service of
July 23, 1998; we will require CSX to:negotiate an agreement with: LAL that
permits that carrier to-operate over the approximatély 1 route mﬂe of track
within Genesee Junction Yard necessary to redch a connection with R&S Ifthe
parties are unableto reach an agreement within that time frame, they may submit
their separate proposals to us.

Finally, wenotethat, as explained above, we have'been generally unwitling
to grant the relief requested by numerous other shippers whose single-line
service will become joint-line service; since that relief would have unduly
burdened the transaction by granting CSX and NS trackage rights over-each

' The shippers include High Point Mills - blends and packages fertilizer; Genesee Reserve
Supply, Inc. - distributes lumber and business supply products; King Cole Bean Co. - cleans dry,
edible beans for processors and exporters; Kraft Foods - delivery of raw materials for Oscar Mayer
and Cool Whip products (only domestic Cool Whip plant); Matthews & Fields Lumber - .retail
lumber and plywood; I. MacKenzie Ltd. - converts and then distributes rolls of printing paper into
sheets; and Hillside Crop Service - dry and liquid fertilizers.
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other’s lines. That is not the case here. The relief we are granting to LAL and
its shippers, which only requires LAL operations over a little-used, 1-mile
segment of Conrail track, should not noticeably interfere with applxcants
planned operations.

New England Central Railroad, Inc (NECR). NECR is a Class ITI railroad
operating a primarily north-south rail line from East Alburg, VT, south to New
London, CT. NECR complains that the transaction will not give New England
shippers two-carrier service, and will eliminate Conrail's role as a “neutral”
carrier.'® In addition, NECR insists that the transaction will result in NECR’s
losing traffic to the extent that it rmght threaten NECR’s survival, ‘To offset
these losses, NECR seeks approximately 256 miles of trackage rights from
Palmer, MA, to the North Jersey SAA.

The Staté of Vermont is concerned-about the possible adverse impact of this
transaction on NECR, whose lines are used by Amtrak for the Vermonter
service. Vermont has provided financial support for this particular Amtrak

“service. ‘Vermont states that the ﬁnancial failure of NECR would terminate that

carrier's ability to make available quality trackage between Palmer, MA, and St.
Albans, VT, to Amirak. Amtrak would then seek to pass along additional costs
to the state.

Applicants argue, however, that NECR will be in the same position after the
transaction as it is now, with its current connection with Conrail at Palmer, MA,
being replaced by a connection there with CSX. Applicants also insist there will

. not be any loss of essential rail services supplied by NECR, and that the trackage

rights NECR seeks over CSX wotld créate severe operational problems.
NECR’s claims that harm, will result from Conrail's disappearance as an
allegedly "neutral’ connection to CSX‘and NS, and that CSX will be a more
dominant carrier than Conrail has been, are baseless. CSX and NS have no
incentive to foreclose efficient through routes following the division of Conrail.
To thecontrary, applicants have expressed their intention to-maintain efficient
routings, and any failure to do so could result in challenges under the Board's

“competitive access- rules. Further, CSX has agreed to, assume ~Conrail's

agreenjents with NECR. .

Even though we agree with applicants that NECR's diversion estimate of
$8:0 million is overstated, we think that NECR will suffer some financial harm
from this transaction. Applicants' diversion estimate of $1.6 million per year of
its gross revenue of about $16-17 million per year seems more reliable. In

%! These issues have already been thoroughly addressed above in the section entitled Vertical
Competition Issues.
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coming up with its $8 million figure, NECR assumed that all of its movements

of paper and wood products received from Canadian origins would be diverted.

The record shows that these products ‘are moved south over NECR and are

transloaded to motor carriers for delivery over a broad area that already includes

numerous points served by CSX and NS. NECR has failed to demonstrate that

" these movements from nearby Canadian origins will be replaced by single-line
movements from CSX or NS southeastern origins. These two carriers have the
capacity to provide single-line service of forest products from many origins to
thes¢. destinations now, but they have not captured this business, perhaps
because the particular forest products-moving from Canada. have no exact
substitute in the Southeast. There is no reason to believe that this traffic will
now all be diverted simply because CSX:and NS have extended their routes into
the Northeast. :

NECR points out two shippers of northbound lumber that it characterizes
as “being susceptible to immediate diversion.” NECR notes that these two
companies receive southern yellow pine lumber originating on applicants’ lines
in the Southeast. NECR argues that, if the transaction is approved, CSX will be

* able to provide single-line service as opposed to joint-line service with NECR,
and that CSX will attract this business through new truck transloading facilities
that it will stablish. NECR fails to explain why CSX would be any more likely
to pursue such a strategy than Conrail is now. If NECR forms an efficient part
of a through route, its services will continue to be used. '

Despite the fact that its diversion evidence is flawed, NECR has shown that
it will be financially harmed by this transaction. Moreover, it is clear that NECR
provides important services both for its shippers and for Amtrak. Accordingly,
to ensure NECR's continued ability to provide these services, we will require
applicanits to grant NECR trackage rights as sought between Palmer, MA, and
Springfield, MA. These trackage rights Wwill facilitate, through movements with
NECR'sffiliate, Connecticut Southern Railroad. Wewill require applicants to
attempt .to negotiate the details' of these trackage rights arrangements with
NECR. Ifithe negotiations prove unsuccessful, the parties may submit s¢parate
proposals to us within'30 days of August:22, 1998,

North Shore Railroad Company (NSHR) and affiliates. NSHR and its
affiliates — Juniata Valley Railroadl Company (JVRR), Nittany & Bald Eagle
Railroad Company (NBER), Lycoming Valley Railroad Company (LVRR),
Shamokin. Valley Railroad Company (SVRR), and Union County Industrial
Railroad Comipany (UCIR) — ask that we "note for the record" the settlement
agreement they have entered into. with NS. As we have noted elsewhere in this
decision, we dre réquiring applicants to adhere to any representations made to
parties in this case. :
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Philadelphia Belt Line Railroad Company (PBL). PBL is a small Class ITT
railroad in Philadelphia. Although its lines are now composed of three discrete
segments totaling about 16 miles, PBL claims that its original 1889 charter was
intended to allow it to function asia continuous “belt” railway . serving
Philadelphia.. PBL's goal of achieving that status is a longstanding one that has
1o nexus to this transaction.'® To the extent that PBL's "beltline principle" may
have any valid contractual basis, we Will grant the relief that PBL seeks by
ruling that any such contracts are not inténded to be preempted by our approval
of this transaction.

Providence and Worcester Railroid Company (P&W). P&W is a regional
freightrailroad operating in Massachusétts, Rhode Island, Connecticut, and New
York. Itsupports the primary application.'®® Nonetheless, it has advised us that,
under an Order of the Special Court (Order) dated Aptil 13, 1982, P&W has the
right to acquire the terminal properties known as New Haven Station “if Conrail
elects to withdraw from or abandon or jdiécontinue freight service obligations”
at that location. P&W has sought an interpretation of the Order and a
declaration of its rights from the statutory successor to the Special Court, the
United States District Court for the District of Columbia. On January.22, 1998,
that court ruled that this miatter was not yet ripe for adjudication, since the
Conrail control proceeding was still pending before us. :

1t appears to us that our approval and the eventual consummation of this
transaction will not trigger P& W’s rights under the 1982 Order because Conrail
will continue to own New Haven Station and will therefore not withdraw from,
abandon, ordiscontinue freight service there. This view is apparently shared by
the FRA Chief Counsel.. CSX/NS+177, ¥ol. 2A at 22-23. But these views may
not represent what would be the 1iltimate, determination of the District Court,
which would have primary jurisdiction in interpreting the Order. Nor need we,
because of our ultimate disposition of the issue, adjudicate applicants’ claim
that, “because P&W has, for a valuable consideration, agreed to support the
transaction contemplated by the Application, it is accordingly estopped from
denying CSX the quiet enjoyment of New Haven Station.”

'2 PBL's “belt line principle” issues were discussed in detail, and its complaint seeking to
establish connections with additional carriers dismissed, in Philadelphia Belt Line Railroad
Companyv. Consolidated Rail Corporation, CP Rail System, and CSX. Transportation, Inc., Finance
Docket No. 32802 (STB served July 2, 1996).

' P&W’s concerns with respect to the proposal of the Nadler Delegation have been discussed
above, in the section entitled East Of The Hudson, where we required CSX to discuss with P&W the
possibility of expanded P&W service from Fresh Pond to New Haven, CT.
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Rather, we will specifically find that applicants’ continued ownership and
use of New Haven station is an integral and necessary part of the underlying
transaction before us, and that any rights that P& W might otherwise have been
found to have under the Order, must therefore be preempted under 49 U.S.C.
11321(a). As applicants have explained, a core purpose of that immunity
provision. is that a successor carrier must be allowed to operate property
acquired through a Board-approved transaction.

R.J. Corman Western (RJICW). RICW filed a responsive application (Sub-
No. 63) requesting trackage rights on, or-ownership of, 2 miles of Conrail line
in Lima, OH. RJCW is a Class IIT railrgiad, operating between Glenmore, OH,
and the Indiana/Ohio border via Lima. RICW’s only rail connection is at Lima,
with Conrail. Traffic moving to or from the Glenmore-Lima line is now
switched by Conrail to CSX and NS over the 2.3 miles of line that RICW seeks
to operate over. RJCW has attempted unsuccessfully to obtain this line from
Conrail in the past.  CSX will now. obtain this segment through the transaction.

RICW claims that CSX will prefer to switch RICW's traffic to its own lines,
and will increase the very low existing switching charge of $60 per car for
RICW’s traffic to reach NS. Italso argues that CSX will raise its line-haul rates _
and/or diminish the level and frequency of interchange if it controls the switch
movement. RICW'has offered no basis upon which to-conclude that CSX will
not maintain reasonable reciprocal switching rates. or that CSX will have an
economicincentive torestrict the movement of RICW's traffic. The presumption
under our precedent and economic theory is to the contrary. Moreover, the
NITL agreement preserves existing switching charges for 5 years, with an
annual inflation adjustment, making further relief concerning this issue
unnecessary.

RICW essentially seeks to improve its position by obtaining a strategic
piece of rail line that would give it direct access to two Class I carriers. RICW's
posttransaction competitive-position will be unchanged. CSX will simply step
into Conrail's shoes at Lima; RICW-will still have one connection, CSX instead
of Conrail, and will be able to move traffic to interchange with NS through a
switch movement, just as it does today. In sum, RICW has provided no grounds
for this additional relief, and the oversight condition we are imposin g will permit
us to continue to monitor the situation. .

The Elk River Railroad, Incorporated (TERRI). TERRI is a small Class ITI
railroad originating coal in South Central West Virginia. Althoughiits sole Class
I connection is now with CSX, before the transaction it had been pursuing a
build-out option that would, if successful, have permitted it to interchange with
Conrail. The relevant Conrail line is being acquired by NS, which, TERRI
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claims, will not have the same interest in handling this coal traffic because, it
handles other competing coal traffic.

TERRI’s situation will remain largely the same as it was before the
transaction. It will continue to have access to one Class I carrier, with a possible
build-out option that may entail considérable expense. NS has stated that it is
willing to work with TERRI to establish an appropriate interchange if TERRI
completes its ‘proposed build-out. It is also willing to discuss the issue of
rehabilitating or selling to TERRI the line between Falling Rock and Charleston.
Given these representations, which we expect to be adhered to, and the fact that
TERRT’s situation is not substantially changed, we see no need to require any
of the good faith bargaining conditions that TERRI seeks.

' Wheeling & Lake Erie Railway Company (W&LE). W&LE has filed a
responsive application and has requested numerous conditions that it ¢laims are
necessary to alleviate merger related harm.'™ ‘Senator Mike  DeWine,
Congressman Ralph S. Regula, Stark Development Board (SDB), the Ohio
Attorney General, Ohio Rail Development Commission (ORDC), ISR, and
others have supported W&LE in this regard.®® Although W&LE has made
some general assertions about the competitive impact of the merger, it does not
propose its. conditions as a competitive solution to. offset the diminution of
competition experienced by any shipper or group of shippers.'® Rather, the
conditions W&LE seeks are offered to offset the adverse financial impact of the
transaction on W&LE. W&LE claims that the transaction will divert between

© $12!7 and $15 million of traffic per year from its lines. W&LE niaintains that,
. because it is a highly leveraged carrier, its balance sheet will not permit it to

weather such an impact and:still provide “essential services.” W&LE claims

that its proposed conditions will' generate about $11 million per year in

' W&LE has not provided the kind of information that we would need to consider an
inclusion application, particularly the competitive impacts of inclusion, that is, the merger of W&LE
back 'into NS. Thus, we will not consider this issue further. Nor will we consider W&LE's
arguments about what would be the adverse comipetitive impacts if it were forced to seek inclusion.

By no means has W&LE demonstrated that an inclusion petition would likely be granted if one were

sought.
' ISRI supports the conditions requested by W&LE to the extent those conditions will
alleviate harm to ISRI members. )
"% To buttress its claim that it would provide an important competitive safeguard following
consummation of the transaction, W&LE has noted that DOJ suggested divestiture of certain lines

" that overlap with the W&LE lines when these lines were a part of NS and NS proposed to acquire

all of Conrail's lines in 1985. That does not support the relief that W&LE seeks hee. NS is not
proposing to acquire all of Conrail, nor is it proposing to reacquire the W&LE lines. The competitive
circumstances now as opposed to 1985 are totally different, '
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additional traffic to offset its losses. Revenue losses could make it difficult for
W&LE to continue to provide service to the numerous shippers, including the
NEOMODAL Terminal, that have testified that they value the W&LE service,
and that it serves as a spur to competition.
. Although W&LE's projections ofa $12.7 to $15 million yearly gross traffic
revenue loss are overstated, it does appear that W&LE would lose substantial
revenue due to this transaction. Applicants' estimate of $1.4 million may be
somewhat understated. They correctly note that much of W&LE's traffic both
originates and terminates on its system, and none of that traffic is at risk. Many
of the losses included in W&LE's $15 million figure represent reductions from
a baseline that includes a substantial projected traffic increase; we think those
projections are overly optimistic and unwarranted. About $3.6 million of the
traffic losses included in the lower'$12.7 million figure relate to the “phantom
train” issue. This refers.to, traffic generated: by a run-through. train that was
operated for about 6 weeks in 1997, but no longer operates. It:is inappropriate
to attribute to the merger traffic losses that have already occurred. Moreover,
it is inacturate to assume, as W&LE uniformly does here, that NS single-line
service will always replace a joint NS/W&LE service. If the W&LE routing and
service is more efficient, as W&LE contends, then it is likely that NS would
continue to use that service.

Even with these adjustments; however, it is apparent that a substantial
amount of traffic, probably between $1.4 and $3.0 million, could be diverted
from W&LE because of this transaction. Much of the traffic loss claimed by
W&LE- is due to new, more efficient routings afforded applicants by the
transaction rather than to any enhancement of applicants' market power.
Nevertheless, we think that the combination of W&LE's precarious financial
situation and these rather heavy losses calls out for a remedy to preserve
essential services and an important competitive presence here. W&LE not only
provides - valuable -competitiv¢- service: to shippers, but it also provides a.
transportation network that could be important to shippers if the major carriers
have difficulty providing service. ‘

That being said, we recognize that the extensive conditions W&LE is
seeking are a substantial overreach both in terms of geographic scope and
finaricial impact. Certainly, W&LE has not justified $11 million of new traffic
as relief, nor has:it justified such intrusive conditions as permitting it to extend
its operations over applicants' lines all the way to Chicago.

We will require applicants to provide certain remedies to W&LE to prevent
further erosion of W&LE's financial viability due to this transaction. We will
require applicants to provide: (a) overhead haulage or trackage rights access to
Toledo, OH, with connections to the Ann Arbor Railroad and other railroads
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* there; (b) an extension of W&LE's lease for the Huron Docks and trackage
. rights access to the Huron Docks over NS' Huron Branch; (c) overhead haulage

or trackage rights to Lima, OH, including a connection to the Indiana and Ohio
Railroad. Further, we will require that applicants negotiate with W&LE
concerning mutually beneficial arrangements, including allowing W&LE to
provide service to aggregate shippers or to serve shippers along CSX's main line
from Benwood to Brooklyn Junction, WV. If these parties are unable to agree
on a solution with regards to items (a), (b), and (c) within 90 days of July 23, .
1998, we will institute expedited proceedings to resolve these matters. Finally,
we expect the parties to inform us of any mutually beneficial arrangements that
they have reached. : ‘ ‘

SHIPPERS AND OTHER PROTESTANTS

Aggregate Shippers. A number of aggregate shippers (i.e., National Lime ‘

‘and Stone Company (NL&S), Wyandot Dolomite, and Redland Ohio) separately

have expressed concern over the potential impact on their businesses resulting
from the loss of Conrail single-line service, and each has sought specific
conditions. Martin Marietta Materials (MMM), which also raised similar
concerns, has reached a settlement agreement with applicants resolving its
concerns. These shippers claim that aggregate sales are extremely sensitive to
even slight changes in freight rates, and:that they will suffer significant harm
that is distinguishable from the harm to other freight shippers when their Conrail
single-line service is replaced with CSX/NS joint-line service. These shippers
argue that they are particularly dependent upon efficient rail service because
shipping aggregate materials by motor carrier or barge is usually not a viable
option.

As MMM points out, applicants’ witnesses have acknowledged that going
from single-line service tojoint-lineservice is less efficient and tends to be more
costly. MMM-3 at 8-10 and 19-21 (citing to Snow Dep: Tr. at 169-170, and

" Gaskinis Dep. Tr. at 15-16). Applicants explain that "[c]harging a single-line

rate for @ joint-line service, where obvious extra handling (to effect the
interchange) is involved, is clearly apt to.be uneconomic for the participating
railroads." CSX/NS-190 at 26. Applicants argue, however, that aggregate’
shippers do not show any harm to competition or essential rail service.
Nevertheless, these shippers claim that aggregates rarely, if ever, move in two-
railroad, joint-line service, and seek conditions “designed to correct certain new
inefficiencies that would otherwise be introduced into the movement of [their]
product post-Transaction.” See, Wyandot-5 at 3-4.
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These conditions fall into the following categories: (1) recreating single-line
service;'™ (2) extending the NITL single-line to joint-line rate freeze to 5
years; % (3) guaranteeing future tail service by NS or its successor,16 and (4)
guaranteeing futute rail service by W&LE or its successor.

As applicants acknowledge, “compared to lime, stone aggregates generally
move at a lower rate per ton and thus generally do not move in a joint-line rail
service as frequently as lime." CSX/NS-176, R.V.S. Moon at 6. Becauise we
find that lime often moves in joint-line service, we will limit relief to the
movement of stone aggregate, particularly for those movements over 75 miles.
NL&S concedes, as applicants point out; that NL&S ships a significant quantity
of its product by truck, but NL&S insists that the characteristics of aggregates
and crushed rock are such that, beyond very short distances, truck transport is
simply nota viable option. NL&S states that, for large volume (more than 1,000
tons) and long-distance shipments (more than 75 miles), rail transportation is
essential,iand there is no practical substltute for rail. In addition, Wyandot points
out (Wyandot-5 at 8:9) that the ICC had described. the economics. of aggregate
transport in a prior case where it said:

[Foraggregates], truck transport is prohibitively expensive for the long haul; crushed stone is a high-
bulk, heavy loading commodity, for which motor carriers are effective for distances of less than 75
to 100 miles."

We note that the relief for run-through operations and the handling of
blocked cars that applicants have offered appears to be operationally feasible
and should mitigate the service concerns of these protestants. Moreover, at oral

oo Spemﬁc requests include (a) requiring recmrocal trackage rights between CSX and NS o
recreate single-line service, while preserving existing rates or (b) requiring that, if 60 or nore 100-
ton hopper cars at any one time are tendered for transportation to stations on NS, CSX must
cooperate with NS in the operation of run-through trains to stations on NS and, for-blocks of 10-60
cars, pre-blocking. .

'8 Specific requests include requiring /CSX and NS to freeze jointrates for aggregate shippers
at the existing level for 5 years, subject to adjustments reflecting 85% of RCAF-U increases.

' Specific requests include (a) imposing upon NS a common carrier obligation to provide
service under remedial trackage rights gained in this transaction, or (b) requiring that, if NS proves
unwilling or unable to provide service upon reasonable request, or if NS abandons certain routes, this
proceeding will be reopened and another rail carrier of shipper's choosing will be substituted.

'™ Specific requests include (a) requiring applicants to provide to W&LE, upon reasonable
terms and conditions, either trackage or haulage rights over certain existing NS lines, or.(b) requiring
that, if control over W&LE or its facilities were to change, a railroad other than W&LE's $ticcessor
be granted trackage rights over W&LE's tracks.

' Union Pacific Cotp. et al. — Control — MO-KS-TX Co. et al., 4 1.C.C.2d 409, 464 (1983)
(UP/MKT). ) :
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argument, applicants offered to provide each other trackage rights to permit
single-line service by either CSX or NS for existing aggregate movements.

Wyandot and NL&S have filed Ietters objecting that the relief proffered by
applicants is inadequate because it seems to be limited to certain. existin g
aggregate movements, but does not cover all of them. Further, they claim that
they may have other customers at some time in the future that applicants will not
be able to serve in single-line service. :

We will require applicants to provide single-line service for all existing
movements of aggregates as offered’at -oral argument, provided they are
tendered in unit-trains er blocks of 40 or more cars.'” In other circumstances
including new movements, we will require applicants and aggregate shippers to
work out run-through operations (for shipments of 60 cars or more) and pre-
blocking arrangements (for shlpments of 10 to 60.cars) for shlpments moving
at least 75 miles.

We disagree with the analyéls of Wyandot and NL&S that this provides an
insuffi¢ient remedy for possible future movements. The harm of losing single-
line service is very modest, and the future harm that Wyandot and NL&S claim
is speculative. The agreement to provide run-through operations is more than
adequate to address these concerns about future traffic patterns. |

In addition, under the NITL agreemment, applicants will retain in effect for
3 years the existing Conrail rate (subject to RCAF-U increases), and applicants
will "work with [single-line tojoint-lineshippers] to provide fair and reasonable
joint line service." Also, applicants indicate that. they will honor Conrail
contracts until their expiration. In addition, as discussed previously, applicants
are directed to negotiate with W&LE régarding service to aggregate shippers.
In lightiof the operational relief we have granted, we do not believe that it is
necessary to extend the rate freeze fo 5 years as these shippers have requested.

Agricultural Sthper Interests. National Grain and Feed Association asks
that we-appoint a Conrail Acquisition Advisory Council-to develop-standards
and performance measurements, as well as specific repomng measures, that will
provide an accurate portrayal of 1mplementat10n by CSX and NS. The American
Farm Bureau Federation, the American Feed Industry Association, the National
Cattlemen's Beef Association, the National Corn Growers Association, and the
National Pork Producers Council réquest a strong oversight with periodic public
hearings and requirement of an annual report that evaluates how well the
transition is proceeding, especially as it relates to agriculture. USDA which

'™ We recognize that what was offered at oral argument is somewhat broader than what was
offered in writing in the proffers dated June 6, 1998.
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neither supports nor opposes the transaction, suggests, in light of service
problems that have attended recent Class I rail mergers, that we adopt a “go
slow” approach to implementation.'” Cargill, which is engaged in the
merchandising and handling of agricultural commodities, supports the
transaction, which it believes will add to the competitive balance in the Eastern
United States and will provide more efficient routings for rail freight. Cargill
requests that we ensure that labor implementing agreements are in place on or
shortly after the effective date of this decision, and that CSX and NS
management have sufficient time after our approval to plan for the break-up of
Conrail. ]

We believe that these parties’ concerns are adequately and appropriately
addressed by our imposition of the NITL agreement, as we have expanded upon
and extended it, including the ongoing role of the Conrail Transaction Council,
and by the extensive o{versight and monitoring we will be undertaking.

AK Steel Corporation (4K Steel). AK Steel’s main interest in this
proceeding is to assure that it has access to both NS and CSX to handle its
shipments of iron ore moving through the Toledo Docks. Although there has
been some confusion on' this issue, applicants have assured us that service from
both carriers will be available. We will hold applicants to that representation.
Other relief sought by AK Steel in an effort to ensure this result is thus
unnecessary; and will be denied. ‘

American Electric Power Corporation (AEPCO). AEPCO operates a coal-
fired, electri¢ plant, the Cardinal Plant, on the Ohio River. AEPCO is now rail
served by W&LE, and apparently also:by Conrail, made possible through a
trackage righits agreement not yet filed with the Board, over a small segment of
W&LE. AEPCO acknowledges that NS; which will acquire the trackage rights
at issue, would purchase the small segment necessary to serve its plant if W&LE
were to fail. AEPCQ's main concern is that the demise of the W&LE as aresult
of this transaction would reduce its rail-options from two to one. In light of the
substantial relief that we have accorded to ensure W&LE's continued viability

'™ USDA's concerns with respect to rail competition in the Indianapolis area, and its support
for certain conditions proposed by Indiana Southern Railroad, Inc., are discussed above in the section
entitled Indianapolis. .
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in this proceedmg, we do not beheve that the conditions that AEPCO proposes
are necessary."”

American Tmckzng Assoczatzons (ATA) ATA has raised issues relating to
equipment used. in intermodal service, grade crossings, and certain railroad

. practices it claims are discriminatory. None of these issues has any nexus to this
transaction. Moreover, issues concerning general problems related to grade
crossings and equipment used in highway service would best be addressed t6
DOT. The conditions requested by ATA will be denied.

ASHTA Chemicals. (ASHTA). ASHTA is a chemicals shipper located on
Lake. Erie in Ashtabula, OH. It admits that it is currently solely served to
Conrail. After the transaction, it will be served solely by CSX. It claims
generally that it will be placed at a disadvantage vis-a-vis other shippers that will
receive better or more competitive service as aresult of the transaction. It seeks
a competitive access remedy or a merger condition to permit service by a second
Class T carrier, NS, by imposition of a reciprocal switching arrangement.
ASHTA has provided no basis for the imposition of such a remedy because it
has shown no merger related harm. Nor has it provided a basis for relief under
section 11102, because it has done llttle more than to indicate a preference for
two-carrier service:

ASHTA also raises issues about the current routing by Conrail of its
hazardous chemicals traffic via-Buffalo, which it claims is unnecessarily
circuitous and unsafe. CSX stated at oral argument that it is willing to work
with ASHTA to arrange routing and classification more to ASHTA's preference.
We will hold CSX to that representation.

APL Limited (APL). APL has requested numerous conditions, most-of
which relate to its opposition to applicants' request that we override any
aritiassignment or other similar clauses in shippers' contracts with Conrail that
is discussed above. Asnoted there, we have partially granted the relief that APL .
seeks by limiting the override'of antiassignment-and other similar clausesto 180
days from Day One. After that time, APL will have the right to exercise all of
its contractual rights and, if they pemut contract with both NS and CSX in this
region.

" Moreover, we would note that AEPCO has not detailed its reliance on either of its two
existing rail options to move coal. No coal has yet moved over Conrail. Over 90% of its coal is
moved by barge, and much of the remaining coal is moved by truck.
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APL has also raised arguments concerning potential discrimination against
it by CSX. CSX has explained that its i,filtermodal subsidiary, CSX Intermodal
(CSXD), regularly deals with third party service providers, including those
affiliated with ocean shipping companies, and that 40% of CSXI's intermodal
‘business comes from international ocean shipping customers, excluding CSX's
Sea-Land subsidiary. Further, allegations concerning the likelihood of CSX
using its ownership of barge lines to ‘discriminate against.or competitively
- disadvantage other water carriers were ‘raised and rejected in CSX Corp. —
Control —. American. Commercial Lines, Inc., 2 1.C.C.2d 490 (1984); aff'd,
Crounse Corp.v. ICC, 781 F:2d 1176, 1193 (6th Cir. 1986), cert. denied 479

- U.S. 890 (1986) (Crounse); Water Transport Assoc. v. ICC, 715F.2d 581 (D.C.
Cir. 1983). The arguments APL raises here are not materially different from the
arguments that were rejected in those cases.'”” While we understand APL’s
concern, we think that the prospect of such unlawful practices remainsrelatively
slight even after this transaction. Nevertheless, our general oVersight of the
transaction can address any issues that arise in this regard.,

Finally, the confidentiality provisions that we have imposed should prevent
any access by CSX's water and intermodal affiliates to confidential contract
information about APL. See, Decision No. 87 in this proceeding.

Centerior Energy Corporation (Centerior). Centerior is a coal burning
public utility company. If claims that a settlement agreement between applicants
and one of Centerior's major suppliers, The Ohio Valley Coal Company (Ohio
Valley); willmet remedy the harms to Centerior from the transaction. Centerior
also claims that the settlement agreementis itself anticornpetitive and asks that
we nullify it Applicants respond that Centerior’s argument is based on a
misunderstanding 'of the agreement; which allegedly preserves the status quo
relating to Centerior’s freight rates for a number of years, eliminating the basxs
for conditions Ceriterior seeks.

Applicants Have not asked-us to approve the- Ohm Valley agreement asa
condition to the transaction, and we are:not approving it. Thus, no antitrust
immunity attaches to this agreement. In any event, applicants have convinced
us — with confidential material submitted under seal and provided to Centerior's
counsel — that the settlement agreement will not be anticompetitive or
inconsistent with Centerior's interests. If anything, it should benefit Centerior,
rather than harm it. .

' CSX recently has sold its controlling interest in American Commercial Lines, although it
still controls CSXI and Sea-Land, major competitors to APL.
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Centerior also seeks two-carrier access to its Eastlake, Ashtabula, and Lake
Shore plants.'” This relief, which would markedly improve Centerior's current
one-carrier access, has not been justified. Centerior also raises single-line to
joint-line concerns, and this issue has been discussed in a previous section.

Consumers Energy Company (Consumers). Consumers, an electric and gas
utility company serving customers in Michigan, operates five coal-fired plants.
Its main power plant is-Campbell Station, near West Olive, MI, which burns
70% of the coal used by Consumers. Campbell is now served exclusively by
CSX, and most of its coal is received from CSX origins. Nevertheless,
Consumers claims that it will be unable to take advantage of Monongahela coal
now served by Conrail, and that the transaction will actually increase CSX's
market power over Consumers by concentratmg CSX's dominance over
appropriate ¢oal sources. :

Consumers has failed to make its case in this regard. As a threshold matter,
it has not shown that it is currently able to take advantage of any appropriate
Conirail coa) origins thatwould now be CSX origins. In any event, Consumers
has not evenattempted to overcome our presumption by showing that the one-
lump theory does not apply to its pamcular circumstances. Accordingly, its
request for, a second Class I carrier-to serve Campbell must be denied.
Corisumers has also raised acquisition premium arguments and related requests
for relief. Thisrelief will be denied for the reasons set forth in the “Acquisition
Premium” section.

Eighty-Four Mining Company (EFMC) EFMC operates Mine 84, which
is a Pittsburgh Seam mine that is not on: the MGA lines that are to be served by
both NS and CSX, Mine 84 is on a line running north from West Brownsville,
PA, that would be served only by NS. The MGA lines, which run south from
West Brownsville into Southern Pennsylvania and Northern West Virginia,
include 6 mines that produce coal that is very similar to that produced at Mine
84, and-that is generally used by the same customers. EFMC would like-two-
carrier access to be extended to Mine 84.

EFMC has not provided adequate justification for us to make an exception
to our usual rule that we will not equalize merger benefits among competing
shippers. Mine 84 is on a different rail line than these other mines that are
receiving two-railroad service as a result of this transaction. Moreover,
applicants noted at oral argument that Mine 84 was recently purchased by

V¢ Ohi-Rail Corporation, a small Class 111 railroad serving certain West Virginia coalfields,
supports Centerior's effort to obtain service of a second Class I carrier at Eastlake.
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CONSOL, Inc. (CONSOL),"” which also 6wns several of the MGA mines that
will be receiving new two-railroad service. Thus, some ofthese MGA mines are
Mine 84's competitors, while others are its affiliates. We cannot say that
CONSOL or Mine 84 will be substantially harmed by this transaction.

Fort Orange Paper Company (FOPC). FOPC manufactures clay-coated
recycled box board at Castleton-on-Htidson, NY, near Albany. This plant is
exclusively served by Conrail along a segment of its east-of-the-Hudson line that
is used primarily for passenger traffic, and is just north of the, bridge where
most Contail traffic now crosses the Hudson River to reach Selkirk Yard. FOPC
now uses rail for about 50 carloads of (inbound) raw material, and the majority
of these (clay and waste paper) are exempt from regulation.

CSX will take over operations on Conrail’s east-of-the-Hudson line. While
FOPC is concerned that CSX may subject it to unreasonable future rate
increases or otheractions, it nolonger opposes the application because it
“cannot establish that it will certainly suffer harm as a result of the Transaction,”
FOPC-6 at 3. It supports NYDOT?S responsive application, and requests that
we impose oversight for at least 5 years. FOPC intends to participate in the

‘Board’s oversight process.as hecessary to protect its interests. ‘

As explained above in'the section entitled East Of The Hudson, we have

imposed a condition that may help FOPC, requiring CSX to negotiate -an
. agreement with CP to permit either haulage or trackage rights, not restricted as
to commodity or geographic scope, over the east-of-the-Hudson line from Fresh
Pond to Selkirk (near Albany). Furthermore, the extensive S-year oversight and
monitoring process that we will be undertaking is responsive to FOPC’s
concerns.

GPU Generation, Inc. (GPU).- GPU operates 87 electric generation units.
Its interest in this proceeding is focused on Portland and Titus Stations. These

two coal-burning units in Pennsylvania are now exclusively served by Conrail
and, after the transaction, will be-exclusively served by NS: GPU asserts that
the acquisition premium NS and CSX have agreed to pay for Conrail will place
significant new pressures on NS to raise rates to captive shippers such as itself,
and that its opportunity for future maximum rate relief will be curtailed by the
manner in which the acquisition premium will flow into the regulatory
investment base and into calculations of URCS variable cost. GPU opposes the
transaction, and requests that, if it is approved, we impose a condition desi gned
to exclude, for regulatory costing purposes, the acquisition premim from
applicants’ net investment bases in order to protect GPU and other captive

' CONSOL is 50% owned by E.I DuPont de Nemours and Company, Inc.
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shippers from being forced to subsidize the premium through higher rates.
GPU’s concerns, and our reasons for denying the relief it has requested, are
discussed above, in the section entitled The Acquisition Premium.
Indianapolis Power and Light (IP&L). IP&L alleges competitive harm to
two of its plants: Perry K and Stout; DOJ alleges harm to the latter plant only.

Perry K is served solely by Conrail, which switches coal shipments from either -

ISRR or INRD, the latter being 89% owned by CSX. IP&L argues that it will
lose rail competition at Perry K because a supposedly neutral- Conrail link will
be turned into a CSX bottleneck monopoly As applicants correctly note,
however, Conrail is already a bottleneck carrier controlling rail access to this
plant. Thus, the transaction will not create new market power. Further, under
applicants' proposal, NS will perrnanently have access via cost-based switching
to the plant, a benefit the plant did not enjoy before."” We conclide that no
remedy is required at Perry K.

Stout, on the other hand, does require a competitive remedy. That plant,
located on INRD, has had available a routing involving coal originations on
ISRR, and an interline with Conrail, reaching the plant via a switch performed
by INRD. Applicants have agreed to continue the. cutrent switching
arrangement, which IP&L agrees is favorable; but only for the immediate future.

Whether IP&L would continue to be able to obtain favorable switching
terms after the transaction is disputed. ‘Applicants insist that the threat of truck
competition and the ability of IP&L to shift production to its more efficient

Petersburg plant — competitive restraints that will continue — led to these °

favorable terms. IP&L and ISRR; however, argue that truck competition and
plant shifting are ineffective at Stout, and that only the threat to build out to
nearby Conrail lines brought INRD and CSX to terms, Although a substantial
amount of Indiana coal is trucked, Stout, unlike other IP&L plants that use
trucks, is in a city, which makes truck transport less practical. We agree with
‘DOJ and IP&L that the most likely primary cause of competitive pressure at
Stout today is the threat of a build-out to Conrail, which appears feasible.'”

%% DOJ expressed concern that NS’ lines may not provide a direct and efficient route to nearby
Indiana coal sources. NS does reach several Indiana coal sources — at Francxsco, Enosville,
Hawthorne, and Yankeetown Dock — and it also reaches numerous' coal sources in other nearby
states. And, as explained below, a new connection with ISRR will permit NS efficient access to
additional nearby coal sources.

1" Of course, our consistent position has been that the ultimate test of feasibility of a build-out
is whether the line is built.
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Toremedy IP&L’s potentia] loss of rail competition, we will allow the Stout
plant to be served directly by NS (rather than restricting NS to accessing Stout
via CSX switching at Hawthorne Yard) or INRD switching at Stout, as selected
by IP&L."™ Further, to approximate- more closely. pre-transaction market
conditions, applicants shall amend their agreements to permit NS to interchange
with ISRR at its existing milepost 6 for movements to Stout and Perry K.'*!

. Joseph Smith & Sons (JS&S). JS&S is a scrap dealer currently served by
Conrail and that can be served by CSX, through a switch over Conrail. After the
transaction, it will be served by CSX, which will allow NS also to serve through
reciprocal switching. JS&S claims that switching is temporary under the NITL

~ agreement, but that it is losing the ability to effectuate a more permanent

solution through a-build-out. It has been our policy to preserve the competitive
advantages made possible by build-outs.” After the transaction, JS&S will retain
the opportunity to build out to reach NS, including N§ service over Amtrak’s
nearby Northeast Corridor (NEC), since applicants have redched a successful
agreement with Amtrak for service over the NEC. We clarify that, if JS&S does
build out to any NS connection, NS will be required‘to provide service.

JStar Consolidated, Inc. (JStar).” IStar, a unit of Jacobs Industries, Ltd.,
provides logistics services.at a location near Toledo, OH, served exclusively by
Conrail that, post-transaction, will be served exclusively by CSX. JStar asserts
that, at Toledo, Conrail has played the role of a “large, rieuttal switching carrier”
when it passes off traffic beyond thé Conrail system, but that CSX will favor its
own routings and-traffic sources. 'JStar further asserts that the proximity of its
Toledo location to the Detroit SAA will disadvantage its operations relative to
those of its competitors who.will enjoy new two-catrier competition.

We will deny JStar’s request for direct access to NS, for the reasons
discussed above in the sections entitled Vertical Competition Issues and
Requests To.Be Served By Both CSX and NS. 'Further, to the extent that
Conrail now provides switching services that permit éther carriers to access

'® Further, we will preserve the build-out option that IP&L now has to IBRT. If4 build-out
is constructed, we will permit NS or ISRR to serve IP&L. If ISRR is selected, it would receive
trackage rights from its current connection with Conrail at milepost 6 1o the build-out point on IBRT.

'* Regarding IP&L's arguments concerning possible harm to future prospects for competition
for western coal movements to IP&L, we find that even if such movements were economically
feasible (which is unclear), there is no substantial change in the effectiveness of the various routings
to Indianapolis over gateways with the westemn carriers, as discussed above.

IP&L’s concerns with respect to trackage rights compensation are discussed below, in the
section entitled Trackage Rights Compensation Is Reasonable.
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JStar’s movements, these have been preserved under the reciprocal switching
provisions of the NITL agreement that we are imposing here.

- Millennium Petrochemicals Inc. (how known as Equistar Chemicals, LP).
Equistar is a chemical company with facilities throughout the United States, but

its concern here:is its facility at Finderne, NJ. Conrail now exclusively serves.

that facility. Finderne is close to, but not in, the North Jersey SAA. Equistar is
concerned that, after the transaction, CSX and NS will have to cooperate with

each other in-order to switch cars into and out of its facility. Equistar claims that -

the operating plans do not adequately explain how this will be accomplished.'®
Accordingly, it asks that the North Jersey SAA be expanded approximately 6
miles.to embrace its facilities.

‘We have required, and applicants have submitted, detailed operating plans
for the North Jersey SAA, including the facilities that Equistar is concerned
about. See, CSX/NS-119. We have carefully studied those plans, and they
appear to permit safe, efficient, arid adequate operations in this area. Of course,
we will continue to monitor situations such as these to ensure adequate service.
In' sum,. provided that applicants are required to carry through on their
representations tegarding service arrangements at Finderne, Equistar is not
likely to'experience any transaction related harm.

New York/New Jersey Foreign Freight Forwarders & Brokers Association
(NYNJFFF&BA). NYNJFFF&BA is an association of over 100 freight
forwarders and customthouse brokers that provide a variety. of ocean and
intertnodal transportation services in the New York/New Jersey port area. It is
concerned with the potential for post-transaction service problems within the
North Jersey SAA, and has requested that we require applicants to publicly
disclose details of their proposed management and operating plans for the SAA.
We have requested, and applicants already have provided, appropriate details of
their plans for operating the North Jersey SAA.

In addition, NYNIFFF&BA’s concems are-adequately and-appropriately
addressed by our imposition of the NITL agreement, as we have expanded upon
and extended it, including the ongoing role of the Conrail Transaction Council,
the requirement that all necessary labor implementing agreements and
management information systems be in place prior to the start of separate

'8 Bquistar is also concerned that the allocation of Conrail's nearby Manville Yard to CSX will
harm the rail service NS is slated to provide at the Findemne facility. We will hold applicants to their

representation that, to the extent NS needs to use Manville Yard to support operations to Equistar,

CSXwili make trackage space available, and switching services will be provided in the same manner
Conrail provides them today. See, CSX/NS-176 at.164. -

3S.T.B.

v



322 SURFACE TRANSPORTATION BOARD REPORTS.

operations over the Conrail lines, and. thc extensive oversight and monitoring
that we will be undertaking. 5 )

Niagara Mohawk Power Corporatlon (NIMO).*® NIMO is an electrlc
utility company serving upstate New York. Its main concern is with coal-fired
generating plants at Tonawanda and Dunkirk, NY. These two stations are now . -
served exclusively by Conrail, and will be exclusively served by CSX after the
transaction. These plants burn Pittsburgh Seam'™ coal that now originates on
Conrail, much of which will be served by both NS and CSX after the
transaction. NIMO nonetheless claims that its wholesale energy sales will be
harmed in competition with other utility companies in the Detroit and South
" Jersey SAAs. As explained above, we do not generally attempt to equalize
merger benefits among competing parties, and NIMO has presented no
particularly compelling reason to.do so here. Its request for relief in terms of
access by a second carrier to its Tohawanda and Dunkirk plants will be denied.

Orange and Rockland Utilities (O&R). O&R is an electric utility company
whose chief concern is service to its Lovett Plant at Tompkins Cove, NY. This
plant is now served exclusively by Conrail, and after the trarnisaction it will be
. served exclusively by CSX. O&R states that 90% of its coal now originates on
NS, and O&R is concerned that, after the transaction, CSX will foreclose its
access to this coal. It has been our experience, and that of the ICC, that rail
carriers that have exclusive rights fo serve a particular shipper at destination are
extremely unlikely to deprive a shnpper of access to efficient rail routings to
reach the products they need, even if those routings involve joint-line service
with another carrier. Such bottleneck destination carriers can ordinarily extract
the same return, regardless of whether they handle the entire movement. In any
event, if CSX refuses to permit such a movement, competitive access remedies
are available from us.

O&R's other concerns relate to the quality of service. It claims that Conrail's
service hasinot been good, and is generally concerned that CSX's service might
be worse. Accordingly, it asks for an oversight condition. That condition is
subsumed within our 'general 5-year oversight.

' NIMO is a member of the Erie Niagara Chautauqua Rail Steering Committee (ENRSC).
It supports ENRSC’s request that we require applicants to create a new SAA encompassing the .
. Greater Buffalo area or order broad-based terminal trackage rights or reciprocal switching to benefit
all shippers in that area. It requests that we impose a condition specific to itself on]y if we do not
grant the broader ENRSC requests. These ENRSC requests are discussed above, in the section
entltled Buffalo/Nlagara Falls.
“ MGA coal is part of the Pmshurgh Seam.
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PSI Energy (PSI). One of thrée areas where DOJ alleges that applicants
failed adequately to-address post-merger 2-to-1 situations is PSI's Gibson plant
at Carol, IN, to which NS transports from Keensburg a small portion of the coal

‘that the station consumes each year.'® See, DOJ-2, V.S, Woodward at 6. DOJ

mentions that Conrail has trackage rights over a very short segment from
Keensburg into Gibson, making it a competitive alternative to NS for coal
1% and that, as late as December
1994, Conrail actually delivered coal using those trackage rights.

Applicants respond that use of Conrail’s trackage rights agreement fromthe
Cyprus-Amax mine at Keensburg to PSI’s Gibson plant was terminated on
October 24, 1996, when NS accepted Conrail’s August 29, 1996 proposal to end
it. Applicants note correctly that Conrail's operation under these rights was
disadvantaged because the Keensburg-Carol segment is entirely separate from
other parts of Conrail’s system.

DOJ concedes that, if the NS-Conrail termination agreement is valid, then
the Gibson plant would not be a 2-to-1 point, and that it would not continue to

* press for an alternative remedy at Gibson. DOJ-2 at 23. Although we presume
* - that the cancellation was valid as a contractual matter, under existing precedent,

trackage rights cammot be canceled unless we grant authority for their
discontinnance. .Thompson v. Texas Mexican Ry., 328 U.S. 134 (1946).
Accordingly, we think that the proper remedy here would be for these unused
rights to be transferred to CSX rather than NS. CSX's potential service to this
plant, like Conrail's service before it, would be an “island” operation, and may
not prove to be practical or efficiént, in which case a discontinuance might
ultimately prove to be justified. Nevertheless, we need not address that issue
here. :

Potomac Electric Power Company (PEPCO). PEPCO has reached a
settlement agreement, and has withdrawn from this proceeding. Nevertheless,
the representative of DOJ, when questioned at oral argument, stated that-he
believed that PEPCO might nonetheless be harmed, depending on the nature of
the agreement. Asexplained below, we find that, even absent the settlement, the

%5 The record does not reveal where the rest of the coal burned at Gibson comes from or what
carrier transports.it. We note that PSI obtained authority to construct a-connection to CSX in 1992
in PSI Railroad, Inc. — Construction Exemption — Gibson County, IN, Finance Docket No. 32010
(ICC served February 24, 1992), although the record does not indicate that the line has ever been
constructed.

'% PSIis a subsidiary of Cinergy Corporation, a utility serving customers in Indiana, Qhio,
and Kentucky. Neither PSI, Cinergy, nor Cyprus-Amax is a party to this proceeding.
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competitive harm here would have been quite limited, and that, in light of the
settlement, no additional remedy is required. ‘

PEPCO owns and operates four coal-fired electricity generating facilities:
Chalk Point, Morgantown, Dickerson, and Potomac River."” Conrail currently
provides exclusive destination service to both Chalk Point and Morgantown, as
does CSX to Dickerson, and NS to Potomac River.'® The transaction involves
the transfer of the Conrail line serving ‘PEPCO's two largest coal-fired plants,
Chalk Pointand Morgantown, to CSX, making CSX the sole rail carrier serving
PEPCO’s three most efficient, coal-fired plants. )

DOJ argues ‘that' PEPCO can sometimes substitute power between
Morgantown and Dickerson, a competitive constraint that would allegedly be
lost with this transaction. DOJ contends that we should therefore require NS
rather than CSX to acquire the entire. Conrail line serving Morgantown and
Chalk Point or give NS trackage rights.over CSX to serve those plants.

PEPCO is .a miember of the Pennsylvania-New Jersey-Maryland PIM)
power pool, which dispatches the power of all of the member utilities'
generatirig facilities as a single $ystemn. Thus, in meeting its own energy
demands, PEPCO does not itself determine which plants within its own system
will be used; or their degree of use. Rather, PJM dispatches power based-on the
relative operating costs of each generating facility.’® " According to PEPCO,
during certain “shoulder” periods, such as late night hours in the Spring and
Fall, when both PEPCO and the PJM system have excess capacity, ' Dickerson,
Chalk Point:and Morgantown, and thus CSX: and Conrail,:compete, and this
benefit-for PEPCO will be curtailed due to the transaction. ~

As applicarits point out, each PEPCO plant will continue to, be served by a
single rail carrier, and PEPCO has asserted (in rate litigation that had been
pending at this agency but was subsumed within the. recent settlement with
applicants) that, its ' plants are largely ‘independent of each other from the
standpoint of rail-‘ratemaking. Applicants contend- that POJ has given

87 PEPCO has several other non-coal generating plants as well.

' Morgantown and Dickerson are relatively efficient, baseload plants, normally operating at
a high percentage of their available generation capacity.

+'%* PEPCO often meets its energy needs with power generated by other non-PEPCO PJM

plants, even when its 6wn generating facilities are operating below full capacity. - Conversely,
PEPCO is called-upon to supply power for the PJM market when its plants can provide the power
at the lowest incremental cost, . .

"% During periods of low demand, all PIM plants can supply power to one another, and the
railroads supplying coal to all of these stations compete, a situation that will contiriue afier the
transaction. During peak demand, surplus economical power will generally be unavailable and only
very limited plant shifting is possible before or after the transaction.
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“unwatranted ‘weight to the competitive importance of shifting among only

~PEPCO's plants here, and they note correctly that the transaction will actually

- increase overall rail competition to the PJM power pool because certain plants
now served by Conrail will be served by both CSX and NS. Applicants note
correctly that PEPCO has admitted that all three of these plarits are relatively
insensitive to changes in rail rates or delivered fuel costs.™!

We agree with- DOJ that a utility company with several generating plants
may gain competitive leverage during shoulder periods by shifting: power

‘production among plants. Here, however. decisions about which plants. to
“emphasize -aré made by PIM, not PEPCO, and the three. efficient coal-fired
PEPCO plants are not the only PJM plants competing for load during “shoulder”
periods."” We carefully examined this issue in conjunction with the recently
settled Dickerson rate complaint, and we conclude that.even during the shoulder
*demand periods, significant rail rate increases will have only a limited impact
“on the degree of coal use at a particular PEPCO plant.'

We conclude that the remedies proposed by DOJ are unnecessary in light

of the confidential settlement agreement that PEPCO has reached, which
+ apparently satisfies its concerns. We are extremely reluctant to second guess

PEPCO's assessment of its own best interests. Moreover, the remedies DOJ

seeks are out of proportion to-any limited harm that would have resulted to
. PEPCO from the transaction even without the settlement agreement.

PPG Industries. PPG has asked for a second railroad to be able to serve its.
facility at Natrium, WV, which is now served exclusively by CSX. PPG has
made vague, general allegations about its loss of geographic competition
through this transaction, but it has not explained-how this could be so. PPG has
not demonstrated that it will be harmed by the transaction, and we will deny the
reliefsought: Further, as discussed in the section entitled Wheeling & Lake Erie
Railway ' Company, PPG would benefit from any mutually beneficial

- arrangemenits agreed toby W&LE and €SX that would permit W&LE to serve

*! PEPC-4 at 3. Even during so-called "shoulder" periods, these plants “still operate at a
_significant percentage of capacity due to various operational factors." -Jd. Moreover, to the extent
that PEPCO's claim of harm is limited to "shoulder" periods, DOJ observes that in periods of low
demand the relevant geographic market may be the entire electrical interconnection network, not the
plants of a single utility. DOJ-1, V.S. Woodward at 12.

12 As PEPCO notes, certain of these plants now served by Conrail will be served by both CSX
and NS, PEPC-8 at 18. i

' €SX's recent 20% rail increase to Dickerson apparently has not caused a si gnificant
reduction in coal transported to Dickerson or an increase in coal transported to Morgantown or Chalk
‘Point. As DOJ acknowledges, plant shifting is less important where demand has been shown to be
inelastic. DOJ-1, V.S. Woodward at 23, n.53.
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shippers, such as PPG, with facilities located along CSX’s line from Benwood
to Brooklyn Junction, WV.

Resources Warehousing & Canso idation Services (RWCS). RWCS is a
freight forwarder that operates out of warehouse and terminal facilities located
in North Bergen, NJ, that are, and will continue to be, exclusively served by the
New York Susquehanna & Western Railroad (NYS&W), owned by the
Delaware Otsego Corporation. Inresponseto RWCS’ request that it be afforded
equalaccess to CSX and NS, applicants have stated that RWCS “will be able to -
connect to NS via Passaic Junction off the Southern Tier on the Conrail lines to
be allocated to NS;-and to CSX via a connection to be built from North Bergen
to Little Ferry.”*** CSX/NS-176 at 168, On brief, RWCS indicates that, while
it accepts applicants” statement that it will be provided the dual access it seeks,
it is nonetheless concerned that CSX and NS “have in fact purchased NYS&W
and are the co-owners.”'” RWCS-4 at 4. RCWS:requests that we impose a
condition to ensure that the North Bergen-Little Ferry cornection is built and
that apphcants take 10 steps to restrict its opportunity for access to each of their
systems. We will requrre applicants to hold to the representations they have
made to RWCS. )

Shell Oil Company and Shell Chemical Company (Shell). Shellis concerned
that the transaction will lead to a deterioration in rail service, acceleration of rate
increases, ‘and a continued decrease in rail competition. To satisfy its concerns
in these areas, Shell asks that applicants be required to establish baseline safety
and service measurements for each operating territory, that we should change
the manner in-which we regulate rates to lessen the impact of future rate
increases, and that an open reciprocal switching system such as the Canadian
interswitching system be implemented. Aspreviously discussed, we believe that
the NITL agreemént, with the existence of the. Conrail Transaction Council,
appropriately addresses Shell’s operational concerns. Moreover, we are adopting
a S-year oversight period in-this-proceeding, the same-as sought by Shell. We
will not adopt Shell’s other conditions for the reasons expressed herein. See the

- following discussion regarding Westlake.

1% The North Bergen-Little Ferry connection referenced by applicants appears to be the
connection proposed in STB Finance Docket No. 33388 (Sub-No. 8), which we have authorized
elsewhere in this decision. )

195 Applicants assert that “[eJven after the management buyout of Delaware Otsego
Corporation, CSX and NS will not have [a] controlling interest in either Delaware Otsego
Corporation or NYS&W.” CSX/NS-176 at 567.
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Transportation Intermediaries Association (TIA). TIA’s Intermodal
Conference, representing intermodal niarketing companies, has experienced
* certain negative effects from the ongoing rail service problems in the Western

United States, and is concerned that this transaction may result in additional
adverse competitive consequences with respect to the rail intermodal services
used by its members. TIA is specifically concerned that the transaction may
lead to a reduction in existing rail intermodal service lanes and terminals,
increases in contract volume requirements, changes in rail contract credit terms,
rate increases, and shortages of containers and trailers, and that its members may
become liable for.liquidated damages from  resulting contractual volume
shortfalls, K ; ;

As we have explained elsewhere, this transaction will significantly expand
rail intermodal service offerings in the Eastern United States, and enhance: the

-already ‘substantial level of rail/truck competition for this ‘important
transportation service. We have projected that applicants will divert over one
million truck movements from the nation’s highways. We see no need to impose
‘the conditions TIA has requested, but' we will be monitoring the service
provided post-acquisition as part of our 5-year oversight. .

Westlake Group of Companies. (Westlake) Westlake, a petrochemical and
plastics. manufacturer, asks that we ensure that an economically viable rail
transportation system will be sustained after the transaction. It asks for us to
impose a condition protecting shippers from merger-related rate increases and
giving shippers the right to choose intercharige points for their shipments across,

. the post-transaction Conrail property:: It; also asks that applicants be required
to reimburse them for any substantiated service deficiency claims for a period
ofup to 5 years after the transaction.

‘We see no basis here for imposing these intrusive solutions given
Westlake's failure to show any particularharm to it from the transaction. Under
the statute; carriers have the-initiative in determining-which routes-they ‘will
maintain for through service with other carriers. There are appropriate remedies

- for shippers under the statute and our regulations if carriers for some reason
refuse to make available efficient routings or charge unreasonable rates.
Further, if service problems.do arise after approval and consummation of the
transaction, our monitoring and oversight- conditions should provide an
appropriate mechanism for identifying and resolving them.

LABOR IMPACTS. Our public intetest analysis includes consideration of
the interests of carrier; employees affected by the proposed transaction. 49

.U.S.C. 11324(b)(4); Norfolk & Western v. ATDA, 499 'U.S. 117, 120 (1991).
Applicants, acknowledging that the transaction will have certain adverse
consequences for employees, project (based on-calendar year 1996 data, the last
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full year for which average monthly employment levels were available) a net
loss 0f2,670 jobs, or 3.6% of the combined workforce. In addition, 2,323 jobs
will be transferred. Two major unions, the United Transportation Union (UTU)
and the Brotherhood of Locomotive Engmeers (BLE), representing about 43%
of the contract employees of the affected railroads, have entered settlement
agreements with applicants, and support the transaction.'®
As DOT and Transportation-Communications International Union (TCU)
note, the majority of job losses will be from the ranks of non-operating crafts:
clerical employees (843), carmen (338), and maintenance-of- -way employees
(405). It is unfortunate that these job losses-may occur. . The public interest
analysis, however, requires this Board to weigh the impact upon carrier
employees against: the other public benefits that should result from the
transaction: Having done so, we conclude that on balance the impact on these
employees does not require this Board to deny approval of the transaction. This
is particularly clear when our mitigation of these impacts with the labor
protective conditions we are imposing is taken into account.
Specifically, the basic framework for mitigating the labor impacts of rail
consolidations is embodied in the New York Dock conditions, and other very
_similar conditions - imposed with regards to various other aspects of the
transaction.'” They provide both substantive benefits for affected employees
(up to 6 years of full wages, moving allowances, preferential hiring, and other
benefits) and procedures (negotiation, ory if necessary, arbitration) for resolving
disputes regarding xmplementatlon of pdrticular transactions. New York Dock,
3601.C.C, at84-90. Wemniay. tailor employee protective conditions to the special
circumstarices of a particular case. This is done, howevér, only if it has been
shown that unusual circumstances reqmre more stringent protection than the
level mandated in our usual conditions.
1. The Implementzng Agreement Process. A number of parties have raised
questions-about the New York Deock implementing agreement process. Under
New York Dock, the carriers and employees must arrive at an implementing

'% UTU states that this support s contingent upon applicants' agreemerit, among other things,
automatically to certify certain employees as affected by the transaction, and to use best efforts to
reach implementing agreements before the voting conference of June 8, 1998. UTU asks that their
agreement with applicants be made a condition to our approval, which we have done. We expect
applicants to adhere to their agreements. The International Brotherhood of Boilermakers, Iron Ship
Builders, Blacksmiths, Forgers and Helpers (IBB) and National Council-of Firemen-and Oilers have
also entered into settlement agreements with applicants. Various Chairmen of the United Railway
Supervisors Association have also settled.

7 See our discussion in footnote 34.
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agreement before a transaction such as this is carried out. If prompt agreement
cannot be reached, these matters are subject to binding arbitration. As part of
this process, collective bargaining agreement (CBA) terms may be modified as
necessary to carry out a transaction in the public interest. Norfolk & W. Ry. v.
American Train Dispatchers Ass'n, 499 U.S. 117 (1991).

DOT and several unions urge that our approval of this transaction not be
deemed to be approval of all CBA modifications that are mentioned by
applicants in their application and operating plans. These parties are concerned
that, because numerous details of applicants' plans to restructure their CBAs
with the various unions are included in the application, approval of: the
application will be deemed by arbitrators to amount to a finding that
restructuring the CBAs as proposed is “ecessary” to carry out the transaction.
DOT asks that we make a clear statement that these issues are not prejudged to
“ensure that traditional rights under New York Dock will not be eroded.” - The
Allied Rail Unions (ARU)"** and TCU have gone further, suggesting that we
make findings in this decision that the CBA changes described by applicants are
not deemed by us to be necessary to carry out the transaction. ,

We adopt the approach suggested by DOT. In approving a rail merger or
consolidation such as this, we have never made specific findings in the first
instance regarding any CBA, changes that might be necessary to carry out a
transaction, and we will ot do so here. Those details are best left to the process
of negotiation and, if necessary; arbitration under the New York Dock
procedures. For us to make :determinations on those issues now would be
premature. Railway Labor Exec. Ass'n v. ICC, 883 F.2d 1079 (D.C. Cir.

" ARU also seeks to revive numerous arguments about the supposed primacy of the Railway
Labor Act (RLA) over the New York Dock process, the immutability of rates of pay, rules, and
working conditions, and other related issues that have been consistently rejected by the ICC, the
Board, and the courts. We see no reason to revisit those issues here. In this regard, the courts have
made clear that; under what is now 49 U.S.C. 11321(a), agency approval of a rail merger, confers
self-executing immunity on all material ierms of the transaction from all other laws to the extent
necessary to permit implementation of the transaction. The United States Supreme Court has held
that this immunity extends to the rail carrier’s obligations under a collective bargaining agreement
(CBA), and for decades, under the implementing agreement process, arbitrators have made
modifications to CBA provisions as necessary to implement the approval of a particular transaction.
One ARU member, the Brotherhood of Railway Signalmen, has tried to invoke the RLA bargaining
process. The union was enjoined from seeking this relief, however, by the United States District
Court for the Western District of Virginia in Norfolk & Western Ry. et al. v. Brotherhood of
Railroad Signalmen, et al., No. 97-740-R (1998). R
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* 1989)."” We will resolve them only as a last resort, giving deference to the
arbitrator. Specifically, this means that our approval of this transaction does not
indicate approval or disapproval of any of the CBA overrides that applicants

_ have argued are necessary to carry out the transaction; the arbitrators are free to
make whatever findings and conclusions they deem appropriate with respect to
CBA overrides under the law. g

2. Request To Impose Pre-Implemeéntation Labor Protection. ARU filed
a petition for declaratory order requesting us to declare that the voting trust
agreement used by applicants was a sham and that, as a consequence, CSX and
NS were already in effective control of Conrail. See, ARU-6 filed July 18,
1997.  To remedy the situation, ARU requested that we order divestiture of
Conrail ‘stock or impose pre-authorization labor protective benefits on the
proposed transactiort;” ARU’s petition will be denied. Applicants’ voting trust
agreement conforms to our regulations as well as long-standing Board and ICC
precedent recognizing that beneficial ownership can be separated from control
by an appropriate voting trust instrument. See, Water Transp. Ass’n.— Petition
Jor Declaratory Order — American Commercial Lines Voting Trust, 367 1.C.C.
559, 567-58 (1983), aff"d sub nom. Water Transp. Ass 'nv. Interstate Commerce
Commission, 715 F.2d 581 (D.C: Cir. 1983). In any event, it is unnecessary to

" impose labor protettion prior to ‘our approval of thé transaction to protect
employees from actions taken in anticipation of our approval because it is well
settled that the Iabor protection that we impose extends to such matters.

3. Retiree Issues. Nine Conrail retirees have sought protection of their
rights under the Conrail Supplemental Pension Plan, a matter that appears to be
governed by contract] and t0.have little connection to our approval of this

‘transaction. To the extent that this plan could ultimately be touched upon by
implementing agreeménts relating to this transaction, we note that vested
pension benefits have been determined by the ICC, with court approval, to be

* included-among the#‘rights, piiviieges and benefits” protected:by-section(2) of
our conditions from modification under section, [(4). Usited Transportation
Union v. STB, 108 F.3d 1425 (D.C. Cir. 1997).

4. Requests To Expand New York Dock. TCU has argued that we should

* expand the New York Dock protections to provide “attrition protection” and that
we should waive the basic requirement under New York Dock that employees

' The NITL agreement provides that NS and CSX will implement the transaction as-soon .
after the control date as possible, but only ‘after obtaining the necessary labor implementing
agreements. NITL hasrequested that we authorize applicants to initiate the implementing agreément
process immediately after the voting conference. That process can be started at any time, but the
New York Dock timetable for compulsory arbitration can only be triggered by this final decision.
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must accept assignment at a new location that requires them to move their
residence, or else forfeit their entitlement to protection allowances. DOT
supports the latter request on the ground that this transaction, because of its
extremely broad scope, requires certain employees to move unusually long
distances. )

TCU argues that attrition protection is justified by the fact that Conrail TCU
employees have made sacrifices to build a strong and profitable Conrail. The
Board understands and appreciates the sacrifices that rail labor has made
throughout the period of downsizing and restructuring in the rail industry, and
New York Dock was developed to compensate employees for those sacrifices.
The ICC stated in Railroad Consolidation Procedures, 363 1.C.C. at 793, that,
unless it can be shown that, because of unusual circumstances more stringent
protection is necessary, it would provide the protections mandated by section
11347 (now section 11326). The ICC and the Board have consistently rejected
requests to impose attrition conditions in prior merger cases.?”® Here, we will
follow the precedent already established.

TCU and DOT have not demonstrated that the basic protections of New
York Dock should be altered so that an employee does not have to accept a job
that requires him or her to move, or else forfeit the monetary payments. A basic
part of the bargain embodiéd in the Washmgton Job Protection Agreement upon
which the New York Dock conditions are based is that rail carriers are permitted
to move employees around in order to achieve the benefits of a merger
transaction in return for up to 6 years of income protection and various other
benefits, such as retraining and moving allowances. - Such displacements do
resultin hardships for employees whenever they are required to move theirplace

of residence, whether the move is a relatively short one or 2 longer one. In

either case, however, New York Dock compensates the employee for the cost of

the move and ptovides for up to 6 years of income protection, Labor’s proposal

would-alter the New York Dock conditions to-previde that monetary allowances

are paid to employees who are offeréd continued employment, butrefuse to take

advantage of it, a result not envisioned under the New York Dock conditions.
Issues relating to attrition protection and separation allowances should be

negotiated in the implementing agreement process, TCU cited negotiations

implementing the BNSF and UP/SP mergers, which resulted in §éparation

* See, e.g., UP/CNW, at 94-96; DRGW/SP, 41.C.C.2d at951-58; UP/MKT,41.C.C.2dat 511-
14; UP/MP/WP, 366 1.C.C. at 618-22; NS Control 366 LC.C. at 229-31; and CSX Control, 363
LC.C. at 588-92.
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allowances being provided to its members. We believe that those issues should
again be resolved as part of the implerhentation negotiation process.

We wish to clarify, however, that under New York Dock, once an employee

“has been dismissed, that employee may not be required to report to a work
“station that requires that employee to move his or her place of residence or else
suffer the loss of dismissal payments. Applicants may notaccomplish that result
by a transfer of. semonty rosters for clerical workers to Jacksonville or other
points that would require dismissed employees, upon recall, to move their place
of residence or forfeit their dismissal payments.

5. Protection For Nonapplicant Employees. UTU has asked us to extend
labor protection by applicants to the employees of a nonapplicant carrier, the
Delaware and Hudson Railway Company (D&H), because NS will be operating
over a former Conrail line as to which D&H has trackage rights. There is
nothing unusual about this situation, as lines over which other railroads have
trackage rights have frequently been transferred in ICC and STB merger
proceedmgs Moreover, there is no reason to believe that D&H employees will
have less work where NS is the owner than they did where Conrail-was the
owner. At oral argument, Mr, Nasca for the New York UTU argued that we
should impose labor protection for D&H employees.on CSX and NS because the

‘D&H interchanges with CSX and NS. - That is not an uriusual situation or.one
warranting labor protection either.

Ininumerous decisions, the ICC, the Board, and the courts have consistently
ruled that the employees of a nonapplicant carrier, or a carrier not directly
involyed in a transaction governed by 49 U.S.C. 11323, are not entitled to labor
protection under49 U.S.C. 11326.2°! In sum, no valid reason has been presented
to depart from that consistent practice here.

6. Safety. ARU and the International Association of Machinists and
Aerospace Workers (IAM) argue that the transaction should be denied because
it cannot be implemented safely. These unions claim that the operating plans
submitted by applicants cannot be carried out safely with the number of

" employees that the carriers plan to retain. As noted in greater detail in the
environmental portion “of this decision and as detailed in the Final
Environmental Impact Statement (Final EIS) issued on May 22,1998, the
carriers have wotked closely with Federal Railroad Administration (FRA), the

2 Crounse, 781 F.2d at 1192-93; Missouri-Kansas-Texas R..Co. v. United States, 632 F.2d
392, 410-12 (5th Cir. 1980), cert. denied, 451 U.S. 1017 (1981); Lamoille Valley K. Co. v. ICC, 711
F.2d 295,323-24(D.C. Cir. 1983); Southern Pacific Transp. Co. v. ICC, 736 F.2d 708, 725 (D.C.
Cir..1984), cert. denied, 469 U.S. 1208 (1985); and Railway Labor Executives’ Ass'n v, ICC, 914
F.2d 276, 280-81 (D.C. Cir. 1990).

3S.TB.



" CSX CORP. ET AL. - CONTROL ~ CONRAIL INC. ET AL. 333

agency responsible for enforcement of rail safety regulations, to prepare and

submit detailed Safety Integration Plans (SIPs) that have been scrutinized by

- both FRA and by our Section of Environmental Analysis (SEA). DOT notes:
- “Applicants have addressed all of the safety concerns identified by FRA.”
DOT-6 at 14. DOT also states that “in our view safety is no longer an issue with
which the Board need be concerned.” DOT-6 at 12. SEA reached precisely the
same conclusion in its extremely thorough DEIS. Finally; the Board, and FRA,
with DOT's concurrence, have recently entered a Memorandum - of
Understanding for monitoring the safe implementation of this transaction. In
light of the success of this cooperative effort between applicants and FRA, we
must reject rail labor's safety arguments. : :

7. Labor-Management Task Forces. UTU has suggested that labor and

- applicants form task forces for the purpose of promoting labor-management
dialogue concerning implementation and safety issues. We will direct applicants
to go forward with this process.

DETAILS OF PUBLIC BENEFITS. The most important public benefit’
resulting from the transaction will be a substantial increase in competition by
allowing both C$X and NS to serve where only Conrail served before. This will
bring new competition to shippers in such markets as Southern New Jersey/
Philadelphia, Northern New Jersey, Detroit, Ashtabula, and the Monongahela
coalfields. Applicants estimate that $700 million worth of traffic per year will
receivenew two-catrier competition. In addition, the expansion of the NS and
CSX systems will enable them to provide more competitive single-line service
over more direct routes, to render improved service, and to use equipment more
efficiently. ‘ : C

These features of the transaction will improve operating efficiency, reduce
transit times and terminal delays, and provide logistics savings associated with
single-line service that will make these companies more competitive. with
trucking-and should, within 4 years-of the transaction, shift-over $400 million

_ worth of traffic each year from highways to rail lines. Using 1995 data,
applicants have demonstrated that they should be able to achieve quantifiable
public benefits, including operating cost savings, logistics savings, avoided
highway maintenance costs, and othefr public benefits, of approximately $1
billion annually within that same period.

Other benefits include favorable safety and environmental consequences,
and the improvement in the rail system in the Eastern United States that will

result from the substantial additional investment that NS and CSX will maketo

take advantage of opportunities available on their newly restructured systems.
These transportation benefits will also assist in creating new economic
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development opportunities and in helping industries served by the new systems
to be more competitive in the global marketplace.

Quantifiable Public Benefits. As noted, applicants project that the
acquisition of Conrail will yield almost $1 billion in quantifiable public benefits
during a normal year.”” These include $562.6 million in operating efficiencies
and cost savings, $340.1 million in shlpper logistics savings and competitive
pricing benefits, and $95.5 million in highway maintenance beneﬁts resulting
from fewer trucks being operated over public highways. '

These benefits do not.include an additional '$445.4 million. in private
benefits in terms of anticipated revenue gains ($299.5 million for NS and $145.9

. million for CSX) from increased traffic volume, but not from any projected rate
increases. Revenue gains, while a benefit to the carriers, are not deemed to be
a quantifiable publicinterest benefit.*”. They doundercut, however, arguments
raised by various parties that apphcants will have to raise their rates to pay the
acquisition price forithe Conrail properties, as discussed earlier in this decision.
These anticipated revenue gains have not been challenged.

Various patties, including several shortline railroads, shippers, and
municipalities, have questioned the public benefits to be realized as a result of
the acquisition. While none of these parties has presented alternative
calculations or any detailed analysis, several note that the recent UP/SP merger
has resulted in severe difficulties with the movement of traffic in the West, and
this has resulted' in mgmﬁcant hardship for many shlppers with few or no
benefits yet being realized as a result.of that merger. Applicants here have
properly recognized that benefits are not all realized at once and have, in our

" opinion, developed. realistic projections showing that for the first 2 years
following the acquisition, there will be significantly fewer benefits (or even
temporaty losses) resulting from that acquisition. The long-range (i.e., normal
year) ﬁgures, however, show that, afterithe initial shake-out costs occur, the
acquisition-should: produce substantial yearly public benefits.

Moreover, serious mfrastructure deficiencies were a significant factor
related:to the problems in the-West. UPRR took over an SP system with well
known and serious problems of deferred maintenance and delayed capital
improvements. Both UPRR and SP had experienced tremendous traffic growth
over the last 10 years that was stralmng existing capacity. In contrast, as

*? “Normal year” means a year of opérations after the third full year following the completion
of the acquisition.

*® The shift in traffic from highways to rail that generate these revenue gains do lead directly
to positive, though unquantifiable, safety and environmental gains, in addition to reducing public
highway maintenance costs by $95.5 million. )
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applicants note, they will be taking over a Conrail system that is in much better
condition than was SP. The Conrail system also has a greater percentage of
double track than does any railroad in'the country. None of the carriers in the
East has experienced the remarkable traffic growth that took place in the West.
As discussed elsewhere in this decision, applicants have, with the assistance of
- FRA, prepared and submitted detailed operating plans that demonstrate that they
should be able to operate without the safety and other problems recently
experienced by UPRR. ‘

Applicants have already completed or are in the process of completing,
. numerous construction projects necessary to allow traffic to flow freely over
their newly structured systems. This cofistruction, together with applicants' firm
commitment not to attempt to implement this transaction before they have in
place appropriatelabor agreements and information technology necessary to
provide efficient and reliable service, should ensure that the UP/SP situation is
not repeated. Additionally, operational monitoring to be conducted by the
Conrail Transaction Council and by the Board will help ensure a smooth
transition, ‘

Our findings concerning quantifiable benefits in a normal year and in the
3 years immediately following the transaction are summarized in the following
tables:

STB'’s Restatement of
Applicants’ Projected Annual Efficiencies

and Cost Savings for Years 1-3
(in 8 millions)

NS CSX Total
) Year 1 :
Operating Benefits to Carriers ($105.7) ($264.0) ~ (8369.7)
- Shipper Logistics Benefits 27.6 166.0 $193.6
Competitive Pricing Benefits 24.6 0.0 $24.6
Highway Maintenance Benefits. 13.7 ’ 50.0 $63.7
" Total Benefits (839.8) (848.0) (387.8)
Year 2
Operating Benefits to Carriers ($11.5) $106.7 $95.2
Shipper Logistics Benefits 737 166.0 $239.7
Competitive Pricing Benefits 65.6 0.0 $65.6
Highway Maintenance Benefits 364 50.0 $86.4
Total Benefits $164.2 $322.7 ' $486.9
" Year3
Operating Benefits to Carriers $208.0 $283.1 - $491.1
Shipper Logistics Benefits 92.1 166.0 $258.1
Competitive Pricing Benefits 82.0 0.0 $82.0
Highway Maintenance Benefits 45.5 50.0 $95.5

Total Benefits $427.6 $499.1 $926.7
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STB's Restatement of
Applicants’ Projected Annual Efficiencies
and Cost Savings (Normal Year),

(in $ millions)
NS CSX Total
BENEFITS TO CARRIERS |
Operating Savings 252.1 289.9 542.0
" Capital Expenditure Savings 20.6 0.0 20.6
Subtotal-(Benefits to Carriers) 2727 ' 2899 562.6
OTHER BENEFITS
Shipper Logistics Benefits 92.1 166.0 258.1
Competitive Pricing Beriefits ' 82.0 0.0 82.0
Highway Maintenance Benefits ‘ 455 50.0 95.5
Subtotal (Other benefits) 219.6 2160 4356
TOTAL PUBLIC BENEFITS $492.3 ‘ $505.9 $998.2

Unquantifiable Benefits. The transaction will create competitive railroad
options at many locations currently served only by Conrail. New rail-to-rail
competition will benefit shippers in the South Jersey/Philadelphia, North Jersey,
and Detroit SAAs, at the Ashtabula docks in Ohio, and in the Monongahela coal
fields in Southwestern Pennsylvania and Northern West Virginia. Applicants
haveestimated that more than $700million in annwal freight movements that are
now rail-served solely by Conrail at origin or destination will now have two
independent and competitive alternatives. '

The transaction will also increase competition between railroads and other
modes due to the expansion of single-line service throughout the new NS and
CSX systems:. CSX’s traffic studies project annual truck-to-rail diversions that
will eliminate 438,000 truck trips per year, and NS has predicted that its
expanded operations will remove an additional 589,000 truck trips. Together,
applicants estimate that they will divert sufficient truck traffic to remove a
million line-haul truck trips per year from our nation's highways.
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The operating efficiency gains and diversion of traffic from highways to rail
- lines will yield substantial environmental benefits, as recognized in the Final
“EIS. Trucks on average require at least three times the amount of fuel as trains
to move the same amount of freight the'same distance. Therefore, the diversion
of traffic from the highways will reduce diesel fuel consumption by 80 million
gallons per year: This will materially improve air quality.
The transaction should also yield safety benefits. Among all Class I
" railroads; NS and CSX had the lowest accident rates for the period 1994-1996.
Although FRA noted some problems with the corporate safety cultire of CSX
in a report issued in October of 1997, our record shows that the problems
mentioned in that report have now been resolved. In response to the concerns
of FRA and others, we issued a decision in November of 1997 requiring each
applicant to provide'us with a detailed Safety Implementation Plan (SIP). Those
SIPs were prepared in conjunction with FRA, which now has approved these
pldns, and the safety programs for each applicant that they include. The SIPs
were submitted to us in December of 1997, and haye been examined by SEA in
the Final EIS, as explained in detail later in the decision. We agree with SEA's
and FRA's assessment that the SIPs adequately address safety issues.

Achieving the lower accident rates of NS and CSX on the new 'lines would
s1gmﬁcant1y reduce future rail accidents. Moreover, the diversion of traffic from
motor catriers tojrailroads will reduce highway accxdents and related personal
injuries and loss of lives. Becaiise trucks have more" hazardous materials
incidents: per ton-mile of freight moved than do railroads, the qiirersi]on of
hazardous materials from truck to rail will make thie handling of these materials
safer. Applicants’ commitment to safety is reflected in their good safety records
and in the SIPs, they developed in close consultation with FRA.

The competitive benefits, operating efficiency gains,and environmental and
safety benefits will be achieved with no significant adverse competitive effects.
The existing NS-and CSX-systems.connect Jargely end-to-end-with-the-portions
of Conrail that éach acquiring applicant will operate. In those few.areas where
shippers’ rail options would have declined from™two to one, applicants’
transaction agreement largely preserves two-carrier service, through trackage
rights or other arrangements, and we have imposed additional conditions that
appropriately address all remaining competitive issues. The benefits will also
be achieved with minimal line' abandonments, totaling only about 58 miles.
These are lines with little or no local traffic and where overhead traffic can be
routed more efficiently over other lines.

These substantial public benefits from the transaction are largely
undisputed. While a number of parties have claimed that the transaction will
have various.adverse effects-on them, none has seriously challenged applicants'
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‘projections of public benefits or has raised significant questions about the
overall competitive, environmental, and safety benefits to be derived from the
“transaction. ’

DETAILS OF FINANCIAL MATTERS. : The evidence demonstrates that,
after acquiring the Conrail properties; NS and CSX will remain financially
sound, that NS’ and CSX’s assumption of the payment. of Conrail’s fixed
charges will be consistent with the public interest, that the terms of the
acquisition agreements and transactions are just and reasonable, and that the
assumption by CSX and NS of the liabilities of Conrail will neither impair the
acquiring carriers’ ability to maintain viable plant investments and to provide
service, nor force them to raise rates to captive shippers to finance the
acquisition. . :

Financial Condition. We believe that, despite expenditures of
approximately $4.2 billion and $5.8 billion, by CSX and NS, respectively, for
Conrail’s stock,” the financial condition of each of the acquiring companies
should be favorable because considerable gains in earnings should result from
increased revenues and cost savings attributable to implementation of the post-
acquisition operating plans submitted by CSX and NS.

. " Applicants submitted pro forma financial statements showing consolidated
data for both CSX and NS after acquisition of Conrail, for a base year using
1995 data and for each of the first 3 years after completion of the acquisition.
These statements reflect the anticipated benefits that will be achieved by each
party from the acquisition and operation of Conrail’s assets and the resulting
‘changes.in various revenue and expense accounts. Applicants also submitted
financial statements for a “normal” year (a year after the third post-acquisition
year) depicting the total benefits to be achieved from the acquisition and any -
normalized additional debt and interest expenses that will be incurred.

1. Financial Condition Of CSX," CSX expects the acquisition to produce
annual benefits in a normal year, giving-effect to full implementation of its
operating plan, of $435.8 million, consisting of $289.9 million in operating

* The agreement calls for equity ownership of Conrail to be split between CSX and NS on
242%/58% basis. CSX has spent or will spend approximately $4.2 billion, and NS has spent or will
spend approximately $5.8 billion to acquire the shares of Conrail.. All shares have or will be
purchased for cash, with no exchange of stock. The total consideration to be paid for Conrail will
be the sum total of the stock purchase price and the liabilities to be assumed by CSX and NS upon
acquisition of control of Conrail’s lines. According to the Form 10-K’s filed with the Securities and
Exchange Commission (SEC) by CSX and NS for the third quarter, 1997, Conrail had approximately
$1.23 billion in current liabilities and $4.33 billion in long-term liabilities as of September 30, 1997.
The actual amount of Conrail liabilities that will ultimately be assumed by CSX and NS cannot be
determined: until the closing date. :

38.TB.



“CSX CORP. ET AL. - CONTROL  CONRAIL INC. ET AL. 339

' éfficiencies and cost savings and $145.9 million in operating revenue gains.?®
~ Net revenue gains to CSX are expected to total $58.1 million in the first year of
- the acquisition, growing to.$108.4 million in the second year, and reaching
$145.9 million in the third year. Afteradjusting for various expenses incurred
during the first 3 years that are associated with the acquisition, we have
computed -annual operating benefits (from revenue gains and operating
efficiencies) for each of these years.*® Almost all (over 98%) of the anticipated
.normalized annual operating benefits’ of $435.8 million are expected to be
realized by the end of the third year following the acquisition. .
Table 1 in Appendix P shows various financial data for CSX on a post-
acquisition basis. These data in¢lude balance sheet and income statement
figures fromh USX's pro forma financial statements and selected financial ratios
developed from these data. These data incorporate the base year (1995 data),
each of the first 3 years after: the acquisition, and. a normal year. We have
reached the following conclusions based-on an analysis of these data.

** Additional public benefits are forecast by CSX as a result of shipper logistics benefits (5166
million)and highway maintenance benefits (50 million). These benefits, however, donot flow back
to CSX. : .

% These net figures consider various benefits and costs associated with the acquisition, set
forth as follows:

Benefit Computations - CSX/Conrail
(8 in Millions)
Year Year Year . Normal
Category ) 1 2 3 Year
Net Revenue Gains $58.1 $108.4 $145.9 $145.9
Positive Operating Benefits 1214 209.2 283.4 289.9
Acquisition-Related Operating Costs (366.2) (164.7) (71.3) 0.0
Non-Recurring Expenditures Avoided,
Less Employee Separation and :
Relocation Expenses ) (19.2) 62.2 - 71.0 0.0
| Total Benefits to C_SX ($205.9) $215.1 $429.0 $435.8

Percent of Normal Year 0.0% 494% © 984%  100.0%
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The- consolidated pro forma income before fixed charges exceed fixed
charges (interest payments for long-term debt) by margins that gradually rise
from a low of 2.9 times during the first year after the acquisition to 3.4 times
during the third year. The fixed charge coverage for the base year was 5.2 times,
and for the normal year is projected to be 3.7 times. Thus, it would appear that
CSX, on a:post-acquisition basis, will generate sufficient income to cover

' payment of fixed charges, including interest associated with all debt issued to
purchase Conrail stock plus debt assumed in the transfer of Conrail’s assets.

The pro forma cash throw-off-to-debt ratios, which measure the ability to
generate sufficient cash flows from operations to repay long-term debt maturing
during the year, are favorable. During the base year, cash flow from operations
exceeded maturing long-term debt by 3.4 times. The pro forma ratios show a
steady improvement from 3.3 times during the first year to 3.6 times by the third
year (and 3.7 for the normal year).

The operating ratio (the ratio of operating expenses to operating revenues)
for the conselidated company is projected to improve (favorably decline) each
year, moving from 85.5% during the base year to 83.7% for the third year and
83.5% for the normal year. This signifies a steady, gradual improvement in
operating efﬁmency as a result of the acquisition.

CSX’s netincome is projected to increase from $753 million during the first
year to $961 million. for the normal year. Because a large portion of this net
income is being placed in retained earnings, shareholders’ equity is projected to
increase by a higher percentage than is net income. This results in a decline in
return on equity, despite the increase in net income, from 15.4% for the first
year to 13.7% for the normal year. The increase in net income, coupled with the
increase in equity and repayment 6f long-term debt, results in the ratio of long-
term debt to debt plus shareholders’ equity being projected to improve from
almost 60% in the first year to less than 46% by the normal year.

The-proforma-data indicatethat CSX, afteracquisitiorrof 42% of Conrail,
will possess conmderable financial strength. Furthermore, these results may be
understated because they do not take into account other economic forces
unrelated to the merger such as growth in the overall economy, which would
have a positive impact.- We conclude that the surviving- company will be
financially sound. ‘

2. Financial Condition Of Norfolk Southern. NS expects the acquisition
to produce annual benefits in a normal year, giving effect to full implementation
of its operating plan, of $572.19 million, consisting of $272.67 million in
operating efficiencies and cost savings and $299.52 million in operating revenue
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gains.” These amounts are higher than those projected for CSX, due largely
to the fact that N'S will operate approximately 58% of Conrail, while CSX will
operate 42%. Net revenue gains to NS are expected to total $43.44 million in
the first year of the acquisition, rising sharply to $226.41 million in the second
year, and reaching $299.6 million in the third year. After adjusting for various
- expenses. incurred during the first 3 years that-are associated with the
acquisition, we have computed annual operating benefits (from revenue gains
and operating efficiencies) for each of these years.”*®
Table 2'in Appendix P shows various financial data for NS on a post-
acquisition basis. These data include balance sheet and income statement figures
from NS’ pro forma financial statements and selected financial ratios developed
from these data, These data incorporate the base year (1995 data), each of the
first 3 years after'the acquisition, and a normal year. We have feached the
following conclusions based on an analysis of these data.

*". Additional public benefits are forecast by NS as a result of shipper logistics benefits (§92.1
" million), competitive pricing benefits ($82.0 million), and highway maintenance benefits ($45.5
million). These benefits, however, do not flow back to NS. ' '
*% These net figures consider various benefits and costs associated with the acquisition, set
forth as follows:

Benefit Computations - NS/Conrail
($ in Millions)

Category Year 1 Year 2 Year 3 Normal
_Year

Net-Revenue Gains $43.4 $226:4 $299.6 - $299.5

Positive Operating Benefits 68.7 123.8 171.5 171.9

Acquisition-Related Operating : : : :

(Costs) or Benefits (220.3) (208.1) (42.3) 20.6

Labor Cost Savings, Less Labor . l

Protection/Separation Expenses 459 72.8 788 80.2

Total Benefits to NS -  (8623) . $214.9 $507.6 $'572‘.2

Percent of Normal Year 0.0% 37.6% 88.7% . 100.0%
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The consolidated pro forma income before fixed charges exceed fixed
charges (interest payments for long-term debt) by margins-that slowly rise from
alow of 2.9 times during the first year after the acquisition to 3.8 times during
the third year and 4.1 times for a normal year. The fixed charge coverage for the ’
base year was 8.0 times (due to the fact that NS had very little debt prior to the
acquisition). The pro forma fixed charge coverages are more than adequate.
‘Again, as with CSX, it would appear that NS will generate sufficient income to
cover payment of fixed charges, including interest associated with all debt
issued to purchase Conrail stock and debt assumed in the transfer of Conrail’s
assets.

The pro forma cash throw-off-to- debt ratios, which measure the ability to
generate sufficient cash flows from operations to repay long-term debt maturing
during the year, are extremely favorable. During the base year, cash flow from
operations exceeded maturing long-term debt by 8.9 timés. The pro formaratios
show a steady improvement from 8.3 times during the first year to 9.6 times by
the third year (and 9.7 for the normal year)

The operating ratio for the consolidated company is pro;ected to improve
(favorably decline) each year, moving from 77.5% during the base year to
73.6% for the third year, as well as for the normal year. This signifies a steady,
gradual improvement in operating efficiency as a result of the acquisition.

NS’ net income is projected to increase from $746 million during the first
year to $1,038 million for the normal year. As is true for CSX, because a large
portion of ‘this net income is expected to be retained and not paid out as
dividends, shareholders’ equity is projected to increase by a higher percentage
than is net income. This results in slightly lower return on equity, despite the
increasé in net income, from 14.0% for the first year to 13.8% for the normal -
year. Again, as is true for CSX, NS’ increase in net income, coupled with the
increase in equity and repayment of long-term debt, results in the ratio of long-
term debt to debt plus shareholders” equity being-projected to-improve from -
slightly ‘over 61% in the first year to 48% by the normal year.

The pro forma data indicate that NS, after acquisition of 58% of Conrail,
will possess considerable financial strength. Furthermore, these results may be

-understated because they do not take into account economic factors extraneous
to the merger such as growth in the economy as a whole and other positive
financial 1mpacts We conclude that the surviving company-will be financialty
sound.

Fixed Charges. We are required to consider the total fixed charges resulting
from the acquisition, 49 U.S.C. 11324(b)(3), as well as any assumption of
payment of fixed charges and any increase in fixed charges, 49 U.S.C..11324(c).
There will be significant acquisition-related increases in fixed charges for both
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NS and CSX due to the issuance of additional debt and the assumption of
/Conrail liabilities. As previously discussed, however, the evidence demonstrates
““that these increases will not undermine the financial soundness of either carrier.
‘The financial soundness of the surviving entities supports a finding that the new
fixed charges that will result, as well as CSX’s and NS’ assumption of Conrail’s
fixed charges, will be consistent with the public interest.

Fairness Determination. Section 11324(c) directs us to approve any
“transaction referred to in 49 U.S.C. 11323 when we find that the transaction is

* .consistent with the public interest: In Schwabacher v. United States, 334 U.S.

182 (1948) (Schwabacher), the Supreme Court held that under its plenary

-authority to approve mergers, the' ICC was required to determine the value of

minority shares when' shareholders are forced to surrender those shares in a

merger. The court's decision in'that case relied upon certain language in the

.- statute requiring the ICC to ensure that various merger conditions are “just and

- reasonable.” Although that particular language was removed from the statute
in the 1978 recodification of the Interstate Commerce Act, the requirement of
making a fairness determination, as interpreted in Schwabacher,; remains. The
recodification by its.own clear statutory terms “may not be construed as making
a substantive change in the laws replaced.” Act of October 17, 1978, section
3(a), Pub. L. No. 95-473, 92 Stat 1337, 1446,

Applicants' financial advisors, Wasserstein Perella & Co., Inc. (for the CSX
shareholders), Mertill Lynch and J.P. Morgan (for the NS shareholders), and
Lazard Freres & Co. LLC and Morgan Stanley & Co. (for the Conrail
shareholders) used various valuation techniques to demonstrate the fairness of

the terms of the stock purchase to-the respective shareholders. All these
investment firms renderéd opinions that the consideration paid by NS and CSX
was fair to their shareholders and to those of Conrail from a financial point of
view. ‘We findithé arguments and conclusions of these investment firms, who
_have: substantial expertise in ‘the valuation  of businesses and securities in
connection with mergers and acquisitions, to be persuasive. The - cash
consideration payable for Conrail stock. has been approved by the respective
boards of directors and siibstantial ma]orltles of stockholders of all companies.

All factors considered, the unrebutted evidence submitted by applicants
supports a finding that the terms of-the acquisition agreement are just and
reasonable to all shareholders of CSX, NS, and Conrail.

Trackage Rights Compensation I§ Reasonable. Applicants have entered
into trackage rights agreements: providing CSX and NS the opportunity to
operate over each’ other's track for through movements and to access certain
shippers’ facilities. These agreements provide that the tenant carrier (NS or
CSX) will pay the landlerd carrier (CSX or NS) trackage rights compensation
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of 29 cents per car-mile anywhere on their respective systems where trackage
rights are proposed. ) ;

"The only objection to applicarits’ proposal is by Indianapolis Power & Light
Company (IP&L), which argues that a trackage rights fee of 16 cents per car-
mile(based on its assessment of the relevant combined CSX/Conrail 1995
URCS costs) should be established for NS when it pfovides service to-one of its
plants, ' . v

‘We have examined the issue of trackage rights compensation as a general
matter and as it relates specifically to IP&L, and find that the agreed upon level
of compensation will allow the carriers receiving trackage rights to compete
effectively, replacing competition that would otherwise be lost through this

“transaction, as contemplated by 49 U.S:C. 11324(c).

1. IP&L’'s Computation - Of Relevant- Costs Is Invalid. In SSW-
Compensation,” we determined that trackage rights fees should be based upon -
three component costs: (1) the variable costs to the landlord resulting from the
‘tenant’s use of the track;”'® (2) a portion of total annual maintenance costs for
the relevant rail properties based on ‘a pro-rata usage of those properties by the
landlord and the tenant; and (3) a return element on the value of relevant rail
properties.used, again based on a pro-rata usage.

Applicants note, however, that IP&L’s calculations do not take into account
the total costs of lire-haul trackage rights as required in SSW Compensation."!
Using [P&L witness Crowley’s method, with appropriate adjustments, and using
combined CSX/Conrail 1995 URCS cost, applicants restated the total costs for
trackage right compensation to be 32.45 cents per car-niile. IP&L failed to
include any of the variable cgsts,of operating trains over the trackage rights
segment, and it included only the variable portions of both total annual track
maintenance costs and return on road property investment.**? In addition, IP&L
failed to include all cost elements associated with the return on'road property
investment inits-calculations.”™ Aswe have explained in detail before, the total
cost associated with developing trackage rights fees, not just the variable cost -

. "™ St. Louis Southwestern Railway Company — Trackage Rights Over Missouri Pacific
Railroad Company — Kansas City To St. Louis, 1 1.C.C.2d 776 (1985) (SSW Compensation).

% See, SSW Compensation at 791. Variable operating cost consists of, for example, switching
and mechanical services.

2 See, CSX/NS-177, V.S. Whitehurst at 34-38, and Exhibit WWW-9,

17 Applicants note that Crowley never actually states that he is using only variable costs and
that this was discovered by examining the URCS worktable locations used by Crowley and
Crowley’s deposition dated December 5, 1997 (Exhibit WWW-10, at 6).

3 Crowley omitted URCS return on investment for roadway machines and work equipment.
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"portion, must be included to allow the owning railroad to recover its total cost

for the line.?** Otherwise, the owning carrier would be placed at a competitive -

disadvantage. Therefore, IP&L's proposal to limit the trackage rights fee to 16
cents per car-mile must be rejected as invalid. ‘

2. The Trackage Rights Fees Are Reasonable As A General Matter.
Applicants do not explain how they developed their agreed upon level of 29
cents per car-mile; they note only that the fee is based on existing trackage rights
feesnegotiated between NS and CSX. We obtained a similar result (of 29 cents)
using the method employed by applicants in restating IP&L's 16 cent proposal
and applying CSX’s 1995 URCS total costs. Further, using the same method,
we developed Contail and NS costs of 46 cents and 40 cents per car-mile,
respectively.””®

The broadly applicable trackage rights fee of 29 cents is consistent with the
relevant costs of CSX, the lowest costs of the three railroads at 29 cents per car-
mile. This means that CSX would pay no more to NS for operating over its
lines than it currently costs to operate over its own lines, while NS would
actually pay less for operating over CSX lines than it costs to operate over its
own. Therefore, neither carrier would have a disincentive to operate over the
trackage rights granted by the other carrier, since in no case would the trackage
rights compensation be higher than the cost of using the carrier's own track.2®
Thus, we find that the trackage rights compensation applicants have agreed to
pay will permit each carrier to provide effective competition through trackage
rights, replacing competition that would otherwise be lost.

EMBRACED CASES AND RELATED MATTERS. We are exempting
or, where appropriate, granting approval for . transactions proposed in 37
proceedings embraced iri the apphcatlon Theserelated filings include 10 notices
of exemption and 12 petitions for exemptlon relatmg to construction projects;
a notice of exemption for a joint relocation project; a petition for exemption for
the transfer of a line;-an apphcatton for-control of terminal railroads; 8 notices
of exemption for trackage rights; 4nd antliorization to abandon, or to discontintie
operations over, four line segments. Wi are dismissing an exemption petition

?* See, UP/SP, 1 S.T.B. at 414-15.

% 'We note that these numbers all understaté the fees that would be derived under the SSW
Compensation method, which uses replacement cost of track to develop a rate of return factor, while
the 29 cents, 46 cents, and 40 cents per mile numbers all reflect only the lower URCS book value.

6 We caution that, because applicants’ method is based-on 1995 CSX total system costs
divided by total 1995 CSX system car-miles, it results in a relatively static annual trackdge rights fee,
changing only with inflation. A significant shift in either total costs or total car miles could require
that the fee be adjusted.
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for control of a terminal railroad on the ground that the proposed transaction will
+-mot constitute control within the meaning of 49 U.S.C. 11324(d).
Construction Projects. /By decision served November 25, 1997, we .

. -exempted, subject to certain specified environmental mitigation measures, the
. “construction aspect of the connection tracks proposed in the related filings in

STB Finance Docket No. 33388 (Sub-Nos. 1 through 7).*'” Operations over the
connection tracks involved in the related filings in Sub-Nos. 1 through 7 are
addressed in the present decision. We are exempting applicants’ remaining
construction projects proposed in Sub-Nos. 8 through 22 because they are
integral to: the competitive service that CSX and NS will provide under the
primary transaction, and because they otherwise satisfy our exemptlon criteria
under 49 U.S.C. 10502 and 49 CFR 1150.36.2'8

Notices of Exemption. As noted, with respect to construction projects,
applicants filed 10 notices of exemption under the class exemption provided at
49 CFR 1150.36.2" This class exemption applies to proceedings under 49
U.8.C. 10901 involying the constriiction and operation of connecting lines of
railroad within existing rail rights-of-way, or on land' owned by connecting

‘railroads,

No individual findings under 49 U.S.C. 10502 are necessary as to the.
notices because the exemption criteria have been met and thus the proposals fall
within the class exemption provided at 49 CFR 1150.36. Applicants indicate
that the construction and operations covered by their notices will not be
implemented until after August 22, 1998.

These exemptions are effective on August 22, 1998, unless stayed.

" Petitions to stay ‘the effective date of any of these notices must be filed by
July 31, 1998, Petitions for reconsideration must be filed by August 12, 1998."
Environmental mitigating conditions are discussed elsewhere in this decision.

7 14 the Sub-No. 1 docket, we served on July 11, 1997, and published at 62 Fed. Reg.
37,331(1997), CSX’s notice of exemption to construct the proposed connection track at Crestline,
OH. In the Sub-Nos. 2 through 7 dockets, we served on July 23, 1997, and published at 62 Fed. Reg.
39,591-602 (1997), notices of the petitions for exemption to construct and operate six otherproposed
connection tracks.

% Because sufficient notice of these related filings was provided in the notice of acceptance
of the primary application published at 62 Fed. Reg. 39,577 (1997), we will not publish separate
Federal Register notices of the Sub-Nos. 8 through 22 exemption notices or petitions. Nor will we
publish-notice of the remaining sub-numbered filings by applicants.

*- The construction notices of exemption were filed under the following dockets; Sub-Nos.
1,8,9,11, 13,15, 16, 17, 19, and 20.

3S8.T.B.



‘CSX CORP.ET AL. = CONTROL — CONRAIL INC. ET AL. 347

Petitions for Exemption. Because the remaining construction projects do
*not qualify under the class. exemption, applicants filed 12 petitions for
exemption.” Under 49 U.S.C. 10901(a), a rail line may not be constructed or
. operated without our prior approval. Under 49 U.S.C. 10502, however, we must
. exempt a transaction from regulation when we find that: (1) application of the-
statutory provision is not necessary to carry out the rail transportation policy of

-49U.8.C. 10101;.and (2) either (a) the transaction is of limited scope, or (b) the
application of the statutory provision is not needed to protect shippers from the
abuse of market power.

‘ Detailed scrutiny is not necessary to carry out the rail transportation policy.
The proposed exemptions will allow competition and the demand for services
to establish reasonablé rates for rail transportation, 49 U.S.C. 10101(1), will
minimize the need for regulatory control, 49 U.S.C. 10101(2), will ensure the
developmerit and continuation of a sound rail transportation system with
effective competition among rail carriers, 49 U.S.C. 10101(4), and will ensure
effective competition between rail catriers, 49 U.S.C. 10101(5); and other
aspects of the rail transportation policy will not be adversely affected.
Regulation is not necessary to protect shippers from the abuse of market power.
The very purposé of the construction projects is to create additional competitive
alternatives and to improve rail service for shippers throughout applicants’
substantially expanded systems.

These exemptions are effective on August 22, 1998, unless stayed.
Petitions to stay the effective.date of any of these notices must be filed by
July 31, 1998." Petitions for reconsideration must be filed by August 12, 1998.
Environmental mitigating conditions are discussed elsewhere in this decision.

Trackage Rights (Notices of Exemption). Applicants filed eight notices of
exemption under 49 CFR 1180.2(d)(7) regarding the acquisition -of trackage
rights.”! Qur pertinent class exemption exempts the acquisition of trackage

rights by atail carrier over lines owned or operated by-any otherrail-carrierthat
are: (i) based on written agreements; and (ii), not filed or sought in responsive

. applications in rail consolidation proceedings.

No. individual findings under.49 U.S.C. 10502 are necessary as to the
trackage rights notices because the transactions fall within the class exemption
provided at49-CFR 1180.2(d)(7).. Applicants state that their exemptlon notices

0 Petitions for exemption for construction projects were filed in: Sub-Nos. 2,3,4,5,6,7, 10,

- 12,14, 18, 21, and 22.

@ The trackage rights notices of exemptlonwere filed in: Sub-Nos. 25,27,28,29, 30, 32, 33,
and 34.
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meet these criteria and that the acquisitions will not be implemented until
after August 22, 1998. The effective date of these notices is August 22, 1998.
Labor conditions are discussed elsewhere in this decision. ‘
Joint Relocation Project. In STB Finance Docket No. 33388 (Sub-No. 23),
NW filed a notice of exemption under 49 CFR 1180.2(d)(5) regarding a joint
project involving relocation of NW's rail line running down 19th Street in Erie,
PA (a distance of approximately 6.1 miiles), to a parallel railroad right-of-way
owned-and operated by CRC that will be allocated to CSXT under applicants’
transaction agreement. NW’s joint proposal involves the relocation of a line of
railroad which does not disrupt service to shippers. It therefore complies with
49 CFR 1180.2(d)(5). Because the project is contingent upon approval of the
primary dpplication, it will not be implemented until after August 22, 1998.
Line Transfer. We are exempting, in the STB Finance Docket No. 33388
Sub-No. 24 docket, the acquisition by CRC of NW’s Fort Wayne Line, CRC
and NW state in their petition that this line transfer will not be effected until
immediately prior to Day One of the CSX/NS/CR transaction, when the Fort
Wayne Line will be allocated to CSX. This line sale would ordinarily require
approval under 49 U.S.C. 11323-25; but, under 49 U.§.C. 10502, we must
exempt a tranisaction from regulation when we find that: (1) application of the
statutory provision is not necessary to carry out the rail transportation policy of
* 49 U.8.C.'10101;.and (2) either () the transaction is of limited scope, or (b)the
application of the statiitory provision is not needed to protect shippers from the
abuse of market power. Detailed scrutiny is not necessary to carry out the rail
transportation policy. The proposed exemption will minimize the need for
regulatory control, 49- U.S.C. 10101(2), will ensure the development and
contiriuation of a sound rail trans&“‘)ortat’ion system with effective competition
among rail carriers, 49 U.S.C. 10101(4), and will ensure effective competition
between rail cartiers, 49 U.S.C; 10101(5); and other aspects of the rail
. transportation-poliey will not be.adversely affected: Regulation is also-not
necessary to protect shippers from the abuse of'market power. No shipper will
lose service as a result of the transfer. The purpose of the transfer is to effect a
like-kind exchange of rail routes in accordance with applicants’ transaction
agreement. Labor conditions are discussed elsewhere in this decision.

Terminal Railroad Control Transdction.
Application. We are granting the application in STB Finance Docket No.

33388 (Sub-No. 26) where CSXC, CSXT, and The Lakefront Dock and
Railroad Terminal Company (LD&RT) seek approval under 49 U.S.C. 11323-25
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for the acquisition and exercise by CSXC and CSXT of control of LD&RT, and
the common control of LD&RT and CSXT and the other rail carriers controlled
by CSXT and/or CSXC. LD&RT, a Class Il railroad in which CSXT and CRC
each currently owns a 50% voting stock interest, operates approximately 17
miles of yard tracks at Oregon, OH. )

The LD&RT control transactions are minor transactions under 49 CFR
1180.2. LD&RT provides facilities for the transfer of iron ore pellets from lake
vessels to rail cars. LD&RT does not have any employees; its operations are
performed entirely by CSXT employees and, to a limited extent, CRC
employees. Control and operation 6f LD&RT by CSXT will not have regional
or national transportation significance because CSXT is already responsible for
all of LD&RT’s business and there will be no significant changes in carrier
operatjons. i N

The'LD&RT control transactions are directly related to the CSX/NS/CR
transaction that, subject to conditions, wé have found will offer substantial
competitive benefits. Approval of the primary transaction will permit CSXT to
offer more competitive service, including the use of LD&RT’s facilities. The
applicants in the Sub-No. 26 proceeding have shown that the LD&RT control
transactions will not have any adverse effect on competition among rail carriers
or withother modes, nior will the transactions cause any lessening of competition
or create any monopoly or restraint of trade. Accordingly, the criteria in 49

" U.S.C. 11324(d) have been met. Labor conditions are discussed elsewhere in
this decision. ‘

Petition for Exemption. We are dismissing the exemption proceeding in
STB Finance Docket No. 33388 (Sub-No. 31) because the acquisition by CSXC
and CSXT ofa 50% interest in Albany Port Railroad Corporation (APR) will not
enable CSXC and CSXT to control APR within the meaning of 49 U.S.C.
11323-25. See, Burlington Northern, Inc.— Control & Merger, 366 1.C.C. 862,
866 (1983), aff*d-sib nom. Brotherhood of Ry: & dirline Clerksv. Burlington
Northern, Inc., 722 F.2d 380 (8th Cir. 1989). APR, which operates
approximately 16.5 miles of track at the Port of Albany, N, is owned in equal
50% shares by CRC and Delaware and Hudson Railway Company, Inc. (D&H),
an affiliate of Canadian Pacific Railway Company. If the primary. application
is approved, CRC's 50% interest in APR will be allocated to CSXT. Currently,
CRC and D&H each has two representatives on a four-member board of
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directors. Neither owner alone can control that board or APR’s operations.?2
APR operates in the interest of both of its owners. Petitioners state that the
proposed control of CRC and allocation of CRC’s interest to CSXT will not
affect. APR’s operations. D&H will continue to participate in APR’s
management, and D&H?’s ability to obtain service from APR on a neutral and
impartial basis will not be impaired: -

Abandonments And Discontinuances. Applicants have filed a petition for
exemption under 49 U.S.C. 10502 and three notices of exemption under 49 CFR
1152.50 to abandon, or in one proceeding, to discontinue operations over, four
line segments that total 58.2 miles of track in Illinois, Indiana, and Ohio. Public
notice was properly given and, in Decision No. 12, served July 23, 1997, and
published at. 62 Fed. Reg. 39,577 (1997), we accepted the abandonment and
discontinuance requests for consideration. Because the' abandonment proposals
were conditioned on consummatlon of the primary transaction, we stated in
Decision No.' 12 that the abandonment requests would -be processed - in
accordance with: the overall procedural schedule, rather than the deadlines
established in'section 10904 and in our regulations governing abandonments.
Decision No. 12-at21. The record is now complete and we will consider
the merits of each proposal under the applicable standards, Labor and
environmental conditions are discussed elsewhere in the decision.

Notices of Exemption. Asmnoted, applicants have filed three abandonment
or discontinuance notices of exemption™ under 49 CFR 1152 Subpart F. The
notices seek to invoke the 2-year out-of-service class exemption codified at 49
CFR 1152.50, pursuant to which an dbandonment or discontinuance of service
or trackage rights is exempt if thie carrier certifies that no local traffic has moved
over the line for at least 2 years, that any ovethead traffic on the line can be
rerouted over other lines, and that n6 formal complaint filed by a user of rail
service,on the line (or a state or Iocal government entity acting on behalf of such
user) regarding cessation of service-over the line either is pending with the

2 In 1990, the ICC granted D&H’s petition to exempt its acquisition of 50% of the
outstanding stock of APR. See, Canadian Pacific Ltd. — Pur. & Trackage — D&H Ry. Co., 7
L.C.C.2d 95, 116-17 (1990). The ICC found that, as a result of the transaction, APR will be
controlled jointly by D&H and Conrail. /d. at 101.

" CRC and CSXT, respectively, have filed a notice of exemptlon in STB Docket Nos. AB-
167-(Sub-No. 1181X) and AB-55 (Sub-No..551X) (Paris-Danville, IL). NW has filed two notices
of exemption: STB DocketNo. AB-290 (Sub-No. 194X) (South Bend-Dillon Junction, IN) and AB-
290 (Sub-No. 197X) (Toledo Pivot Bridge in Lucas County, OH). Noticé of applicants” ' three
abandonment notices of exemption was published at 62 Fed, Reg. 39,587 (1997). We note, however,
that in STB Docket No. AB-290 (Sub-No. 197X), NW now proposes only discontinuance and not
abandonment.
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Board or any U.S, District Court or has been decided in favor of the complainant
within the 2-year period.

No individual findings under 49 US.C. 10502 are necessary as to the three
notices because these lines fall within the class of lines.exempted by 49 CFR
1152 Subpart F. According to applicants, there has been no local traffic on the
- lines for 2 years and any overhead traffic on the line can be rerouted over other
lines.

These exemptions will be effective on Day One (unless stayed pending
reconsideration). Petitions to stay and formal expressions of intent to file
an offer of financial assistance under 49 CFR 1152.27(c)(2) must be filed by
July 31, 1998, and petitions to reopen must be filed by August 12, 1998.

Petition for Exemption. As noted, NW filed a petition for exemption in
STB Docket No. AB-290 (Sub-No. 196X) to abandon a 7.5-mile line between
Toledo and Maumee, OH.** Under 49 U.S.C. 10903-05, a rail line may not be
abandoned without prior approval. Under 49 U.S.C. 10502, however, we must
exempt a transaction from regulatlon when we find that: (1)-application of the
statutory abandontnent provisions is not necessary to carry out the rail
transportation policy of 49 U.S.C. 10101; and (2) either (a) the particular
abaridonment or discontinuance:is of limited scope, or (b) the application of the
statutory abandonment provisions is not needed to protect shippers from the
abuse of market power. '

Detailed scrutiny is not necessary to carry out the rail transportation policy.
By minimizing the administrative expense of filing an abandonment application,
the exemption will'expedite regulatory decisions and reduce regulatory barriers
to exit. 49 U.S.C. 10101(2) and (7) By allowing NW to avoid the expense of
retaining and maititaining the Toledo-Maumee line that generates marginal
traffic-and to apply the assets more productively elsewhere on the system, the
exemption will foster sound economic conditions and encourage efficient
management. 49 U.S.C. 10101(3), (5), and (10). Other aspects of the rail
transportation policy are not affected adversely.

Regulation is fiot necessary to protect shippers from an abuse of market
power because ‘all overhead traffic will be rerouted to more efficient former
Conrail lines, and:local traffic will- have viable alternative transportation
available. No shipper opposes the abandonment petition.

* Notice of NW’s exemption petition in STB Docket No. AB-290 (Sub-No. 196X) was
published at 62 Fed. Reg. 39,587 (1997).
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Given our findings regarding the probable effect of the transaction on
market power, we need not determine whether the transaction is of limited
scope. Nevertheless, we note that the proposed abandonment involves only 7.5
miles of rail line in a single state with little local traffic.

This exemption will be effective on Day One (unless stayed pending
reconsideration). Petitions to stay and formal expressions of intent to file an
offer of financial assistance under 49 CFR 1152.27(c)(1) must be filed by
July 31, 1998, and petitions to reopen must be filed by August 12, 1998.

Trail Use And Public Use Conditions.

Trail Use. The City of Georgetown, IL (City), requests issuance of anotice
of interim trail use (NITU) under the National Trails System Act, 16 U.S.C.
1247(d) (Trails Act), with respect to the Paris-Danville abandonment in STB
Docket Nos. AB-167 (Sub-No. 1181X) and AB-55 (Sub-No. 551X). The City
has submitted a statement of willingness to assume financial responsibility for
the rights-of-way and acknowledged that use of the rights-of-way are subject to
future reactivation for rail service in compliance with 49 CFR 1152.29. CSX
and Conrail have indicated their willingness to negotiate traﬂ use agreements
See, CSX/NS-176 at 801.

Because the City’s request complies with the requirements of 49 CFR
1152.29 and applicants are willing to enter into negotiations, a NITU will be

-issued in the STB Docket Nos. AB-167 (Sub-No. 1181X) and AB-55 (Sub-No.
551X) proceeding as part of this decision. The parties may negotiate an
agreement during the prescribed 180-day period, as discussed further below. If
the parties reach a mutually acceptable final agreement, no further Board action
is necessary. Ifno agreement is reached within 180 days, applicants may fully
abandon the line. Use of the right-of-way for trail purposes is subject to
restoration for railroadpurposes, See; 49-CFR 1152,29(d)(2):

The parties shouldinote that operation of the trail use procedures could be
delayed, or even foreclosed , by the financial assistance process under 49 U.S.C.
10904. As stated in Rail Abandonments — Use of Rights-of-Way as Trails, 2
L.C.C.2d 591, 608 (1986) (Trails), offers of financial assistance (OFA) to
acquire rail lines for continued rail service or to subsidize rail operations take
priority over interim trail use/rail-banking and public use. Accordingly, if an
OFA is timely filed under 49 U.S.C. 1152.27(c)(1), the effective date of this
proceeding may be postponed beyond the effective date indicated here. See, 49
CFR 1152.27(e)(2). In addition, the effective date may be further postponed at
later stages in the OFA process. See, 49 CFR 1152.27(f). Finally, if the line is
sold under the OFA procedures, the notice of exemption-will be dismissed and
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trail use precluded. Alternatively, if a sale under the OFA procedures does not
occur, trail use may proceed. )

Public Use. The City also seeks a public use condition under 49 U.S.C.
10905 with respect to the Paris-Danville abandonment. The St. Joseph County
Parks and Recreation Department (Department) seeks a similar condition with
respect to NW’s notice of exemption in STB Docket No. AB-290- (Sub-No.
194X).** They have met the criteria for imposing a public use condition by
specifying: (1) the condition sought; (2) the public importance of the condition;
(3) the period of time for which the condition would be effective; and (4)
justification for the time period. 49 CFR 1152.28(a)(2). Accordingly, 180-day
public-use conditions will be imposed in STB Docket Nos. AB-167 (Sub-No.
1181X) and AB-55 (Sub-No. 551X), and in STB Docket No. AB-290 (Sub-No.
194X).

In issuing the NITU and imposing the public use conditions, we will follow
our usual practice and have the 180-day Trails Act period run from the service
date of the decision (July 23, 1998), while the public use condition will run from
the effective date of the decision.™

" Persons may file for both trail use and public use conditions. If'a trail use
agreement is reached on a portion‘of the right-of-way, applicants must keep the
remaining right-of-way intact for the remainder of the 180-day period to permit
public usenegotiations. Also, we note thata public use condition is not imposed
for the benefit of any one potential. purchaser, but rather to provide an
opportunity for any interested persen to acquire a right-of-way that has been
found suitable for public purposes, including trail use. Therefore, with respect
to the public use condition, applicants are not required to deal exclusively with
parties who have filed requests, but may engage in negotiations with other
interested persons. Additional public use requests are unnecessary where the
full 180-day period has been imposed.

%5 Although the Department also sought a trail use condition, NW has not agreed to negotiate
with the Department with regard to trail use. Accordingly, a NITU cannot be imposed in the STB
Docket No. AB-290 (Sub-No. 194X) proceeding.

¢ The Toledo Metropolitan Area Council of Governments (TMACOG) sought a 180-day
public use condition in the STB Docket No. AB-290 (Sub-No. 194X) proceeding. TMACOG
subsequently indicated that it reached an agreement with NW where, upon obtaining authority to
abandon the Toledo-Maumee line, NW will donate and quitclaim to TMACOG or TMACOG’s
designee NW’s interest in the right-of-way, while retaining salvage rights to track material. Because
an agreement has been reached for disposition of the right-of-way, a public use condition will not
be imposed in this docket.
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ENVIRONMENTAL MATTERS. The National Environmental Policy Act
(NEPA) requires that we take environmental considerations into account in our
decisionmaking. We must consider significant potential beneficial and adverse
environmental impacts in deciding whether to approve the transaction -as
proposed; deny the proposal, or grant it with conditions, including
environmental conditions.”’ Accordingly, SEA has conducted a detailed review
evaluating the potential: environmental impacts of this transaction. SEA has
prepared an Environmental Impact Statement (EIS)*® addressing a broad range
of environmental issues and has obtained extensive pubiic input.

Based on its review, SEA recommended that we 1mpose 65 environmental
conditions to reduce or eliminate potential environmental impacts of ‘the
transaction. We have thoroughly reviewed'the EIS and, as discussed below, we
concur in SEA's analysis and récommendations and will impose SEA’s
recommended conditions with only minor modifications.” Our final
environmental conditions are attached at ‘Appendix Q.2° We will continue
appropriate' monitoring of these environmental conditions until the end of our
overall ovetsight of the transaction.

Overview Of The Environmental Review Process. Afteri issuing a notice of
intent to prepare an EIS; SEA proposed, and sought comments on, a draft scope
for the EIS. SEA then publlshed a final scope. The DraftEIS issued in
December 1997 included an analys1s of the potential environmental impacts of

2 As the Supreme Court has made clear, the requirements of NEPA are essentially procedural. -
See, Marsh v. Oregon Natural Resources Council, 490 U.S. 360,-371 (1989). Accordingly, if we
have taken-a “hard look” at the environmental consequences, we are not constrained by NEPA from
deciding that other values outweigh the environmental cost. Robertson v. Methow, 490 U.S. 342,
350-51 (1989).

23 Under NEPA, an EIS need only be prepared for “major federal actions significantly
affecting the quality of the human environment.™ 42 U:S.C. 4332(2)(C): Under cur reguiations, an
EIS normally is not required for merger and acquisition cases; a more limited Environmental
Assessment generally will be sufficient because there are not usually significant environmental
impacts from the change in ownership or operation of existing rail lines. 49 CFR 1105,6(b)(4). In
this case, however, a full EIS was prepared in View of the nature and scope of the environmental
issues, which involve-44,000 miles of rail line in 24 states and the District of Columbia and include -
issues relating to passenger transportation and hazardous materials transport.

*» For the most part, our modifications reflect new agreements negotiated after issuance of the
Final Environmental Impact Statement (Final EIS)-and technical modifications to SEA’s final
recommended conditions primarily based 6n requests for clarification of the conditions set out in the
Final EIS.

¥ As explained in the Final EIS, any party wishing to challenge the conclusions of the Final
EIS, and/or the environmental conditions in this decision, may file an administrative appeal of this
* decision as provided for in the Board’s rules. The deadline for filing an administrative appeal is
August 12, 1998.
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the- transaction on particular communities and regions. SEA also made
preliminary recommendations for local; as well as regional or general (system-
wide) mitigation.  The Draft EIS was widely distributed to interested parties,
including communities, elected officials, and appropriate state and local
agencies and organizations.

The public was encouraged to raise envnronmental concerns with SEA, or
to request information about the proposal, throughout the environmental review
‘process. Inaddition, SEA provided 45 days for comments on the Draft EIS and

an additional 45 days for comments concerning refined hazardous materials,.

noise, and environmental justice data. More than 250 comments were received
from federal, . state, and local agencies communities, elected officials,
businesses, associations, commuter services, and the general public,raising over
1000 different issues.

In preparing its Final EIS, SEA conducted fuzther analysis (which included
site visits to affected communities), reviewed all the public comments, and
consulted with federal, state, and local agencies. As a result, SEA changed a
number of the recommendations of the Draft EIS to reflect the concerns of the
commentors and to update and refine the information in the Draft EIS. The
Final EIS was issued on May 22, 1998, prior to the oral argument, at which we
heard the viewpoints of mterested parties on all issues, including environmental
issues.”

Finally, in the Final EIS, SEA analyzed the effects of NS’ proposed
Cloggsville: alternative routing of up to 11 trains per day away from East
Cleveland and the West Shore suburbs of Cleveland, which NS offered as a
method to ‘mitigate environmental concerns a month before the Final EIS was
issued. SEA also recommended mitigation in the Final EIS to address significant
environmental impacts of this proposed routing change. Nevertheless, SEA
provided ari additional comment period ending June 28, 1998, for those affected
by that-proposed rerouting. SEA invited interested persons to bring their

! Throughout the process, SEA sought input from agencies, tribal governments, elected

officials, and affected communities regarding this transaction. SEA maintained a telephone hot line
and Internet web site to help the public understand and participate in the environmental review
process. SEA also conducted an extensive public outreach process to alert affected communities and
individuals of SEA’s environmental review and encourage their comments. SEA’s public outreach
included placing announcements in the Federal Register and local newspapers, an extensive mail
notification process, and radio public service announcements, some of which were in Spanish. SEA
also conducted focused public outreach. activities for low-income and minority populations
potentially affected by the transaction.
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concerns to our attention by then, or altematlvely through an administrative
appeal of this decision.”

Environmental Impacts. In the EIS SEA considered a broad range of
environmental issues potentially affecting a large nuniber of communities on a
general (or system-wide), regional, and local level. SEA focused on the potential
environmental impacts resulting from changes in activity levels on existing lines
andrail facilities. SEA also examined the potential environmental impacts from
related construction and abandonment activities. Our general practice has been
to mitigate only‘impacts resulting directly from a proposed transaction, and not
to require mitigation for existing conditions and existing railroad operations.

We concur in SEA's analysis that, on a system-wide basis, the transaction
will bring important environmental benefits resulting from  overall
improvements and operating efficiencies, without significant adverse
environmental impacts.”® As SEA explained, on a regional basis and a local or
site-specific basis, the transaction will result in both benefits and potential
significant adverse environmental impacts resulting from shifts in rail activity
as the rail carriers take advantage. of the reconfigured rail system, For many
regions and communities, this shift will reduce rail traffic along certain rail lines
and activities at certain rail yards and intermodal facilities and result in
environmental benefits.” “But for others, the shift will increase rail activity,
which ‘could cause potential significant adverse effects.”® " These potential
impacts include safety impacts related to hazardous materials transport and
freight and passenger operations along certain rail corridors. Additionally, as
SEA concluded, the transaction will result in community and local impacts

2 SEA received one comment from the City of Elyria, OH. SEA has reviewed those
comments, and it indicates to us that it believes that the mitigation in the Final EIS is still
appropriate. Therefore we are adopting SEA's proposed mitigation for the communmes affected by
the Cloggsville alternative.

5 The environmental benefits include the substantial truck diversion that is anticipated. This
should lead to reduced air pollution emissions and reduced energy consumption, reduced likelihood
of accidents involving hazardous materials, and decreases in highway accidents due to reduced truck
traffic on interstate highways in the various areas affected by the transaction.

* These benefits include reduced noise impacts and improvements in safety and traffic delay
at highway/rail at-grade crossings.

# Of the 1,022 rail line segments SEA evaluated, 201 would experience reduced train trafﬂc
and 532 rail line segments would experience no change in train traffic. The remaining 289 rail line
segments would face increased traffic.
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related to noise, highway/rail at-grade crossing safety and delay, and emergency
response vehicle delay, among others.

Finally, as SEA determined, there are potential environmental impacts that,
unless mitigated as applicants have agreed to do, would be disproportionately
high and adverse for minority and low-income populations.in certain cities.

Negotiated Agreements. During: the ' environmental review process,
applicants consulted with certain affected communities and negotiated a number
of mutually acceptable agreements with local governments and organizations,
addressing specific local environmental concerns.”®” SEA has reviewed these
agreements and recommends that we impose them as conditions, and we will do
s0.”®. Also, applicants proposed voluntary mitigation" options addressing
environmentdl concerns of affected communities, which SEA considered in
developing final mitigation recommendations in the Final EIS.*® We encourage
the railroads and communities to neggtiate private solutions to environmental
issues. Generally, these agreements are more effective, and in some cases, more
far-rgaching, ' than env1ronmental ‘mitigation optlons we could impose
umlaterally )

Therefore, even if agreements are reached after SEA has made, and we have
adopted, "final" environmental mitigation recommendations, agreements will be
deemed to be an acceptable alternative to the specific local mitigation for a
particular community that we have imposed.**® Thus, we have modified SEA’s
recommerided environmental conditions to eliminate the site-specific and other
local mitigation for communities where applicants have reached agreements

¢ The transaction will have no significant adverse impacts in other areas includin g hazardous
waste 51tes passenger rail capacity, roadway systems, navigation, and land use.
*7 Bighteen'separate agreements hadbeen negotiated by the time the Final EIS was issued.
Thereafter, additional private agreements were reached, including -agreements for Cleveland and
Berea, Ohio, with both CSX and NS. A list of all agreements. entered into to date is included in

" Condition No. 51.

8 After issuance of the Final EIS, we adv:sed that both parties to an agreement could notify
us that they did not want us to.condition our approval of the transaction on applicants’ compliance
with the agreement. CSX and Chicago Metra both advised us that they did not want their agreement
as a-condition and, therefore, we have not included i it.

#? For example, in-the Four Cities area, CSX agreed to make operational improvements and

- offeted to reroute trains away from a rail line segment between Pine Junction and Barr Yard, through

East Chicago. This will result in less than a two-train per day increase, which is a small increase
based on the 30 trains a day that currently go through the area. This voluntary mitigation will be in
addition to the mitigation we are imposing for the Four Cities area to address grade crossing traffic
delay and safety concerns.

¥ Because these agreements are privately negotiated, they have no precedential value.
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following issuance of the Final EIS (See Appendix Q).**' Moreover, to give

effect to privately negotiated solutions whenever possible, we clarify that
negotiated agreements will remain available as an alternative to the local and
site-specific mitigation imposed - here (for example, specific grade crossing
upgrade mitigation, real time monitoring for emergency Tesponse delay, or noise
mitigation).”*

Environmental Mitigation. For the communities that could not reach
agreement, SEA has recommended. reasonable, feagible environmental
mitigation conditions addressing potential significant adverse impacts of the
acquisition-related increase in rail traffic at multiple levels (general, regional,
and local). Most of these address railroad operating safety concerns, such as
hazardous materials transport, and the interaction between rail passenger and
freight operations.

Additionally, for the first time, we are imposing conditions relating to safety
integration’issues resulting from combining these railroads. Ourconditions also
address community impacts, such as noise and highway/rail at-grade crossing
safety, for those communities that would be most affected by the transaction.
We have also addressed potential disproportionate impacts on minority and low-
income populations. With the recommended mitigation, we believe the
transaction will not have, and cannot be viewed as having, a disproportionately
high and adverse impact on minority and low-income areas.

Many of our conditions extend to- a number of states, while others are
specific to individual communities and local needs. They would affect numerous
comrmunities in 19 states and the District of Columbia. With the exception of the
Cloggsville alternative routing of train traffic in the Greater Cleveland area that
NS itself developed and submitted to us, none of our conditions requires any
change in applicants’ operating plans.

Safety Aspreviously noted, more than half of our environmental conditions
address'safety.concerns. Forexample; for certain rail line segments that would
face a significant increase in movement of hazardous materials, applicants will
be required to implement various measures such as installing train defect
detectors, developing and distributing local hazardous material emergency
response plans, conducting required frain inspections, and conducting simulated
emergency response drills with local emergency response organizations. To
address the increased safety risks at undreds of highway/rail at-grade crossings

! Regional and general mitigation for those communities will remain applicable.
2 These negotiated agreements would substitite for, and supersede, local environmental
mitigation.
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resulting from transaction-related train increases, applicants will be required to
install notification signs warning motorists about an imminent increase in the
number of trains over that crossing, and to install upgraded warning devices,
such as flashing lights or gates at particular crossings. To mitigate the potential
safety risk from increased freight operations on appropriate rail line segments,
applicants will be required to inspect the tracks on a usage basis rather than
annually. To provide for safer passenger rail operations on certain rail line
segments, CSX must consult with three passengef service agencies (Amtrak,

VRE; and Maryland's commuter rail service (MARC)) to develop operational
strategies and apply techriology improvements to ensure that the safety of
passenger train operations is maintained.”*

Other Community Mitigation. Our conditions also address other local
concerms, including noise, emergency vehicle response delay, cultural resources,
and natural resources conditions for those communities: that would be most
affected by the transaction and could not negotiate an agreement. To-address
these concerns, SEA recommended, and we have imposed, measures such as
building sound insulation ornoise barriers, real-time train location monitors, and
requiring best management practices.

"Hor a limited tiumber: of locations with identified significant adverse
environmental impacts, mitigation conditions are not reasonable or feasible.
Therefore, even with all thehrécommended mitigation, there may be significant
adverse envitonmental impacts:in certain communities. But these effects are by
no means so severe that they warrant denying the application, which has many
beneficial transportation and environmental impacts, and furthers the public
interest.

Safety Integration. As noted prevmusly, we have considered safetyi

integration issues here for the first time in a- major consolidation. At the
suggestion of FRA and raillabor interests, we required applicants to file detailed
Safety Integration Plans (SIPs).”* We have entered into a Memorandum of
Understanding- (MOU) with FRA, to establish an ongoing monitoring process
during implementation of the transaction, in which DOT has concurred. The
MOU ¢larifies the actions that FRA and the Board will take to ensure the
successful implementation of the SIPs. Under the terms.of that MOU, FRA will

3 We and SEA understand that passenger train preference is given only to Amtrak and not

to'VRE. Our analysis of issues related to VRE is not dependent upon the assumption that VRE was

entitléd to passenger train preference.

4 SEA included those SIPs in the Draft EIS, and it encouraged FRA and the public to review
and comment.on these plans. SEA also independently reviewed the plans for comprehensiveness
and reasonableness. The Final EIS includes SEA’s responses to public comments on the SIPs.
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monitor, evaluate, and review applicants’ progress until FRA advises us in
writing that the proposed integration is complete.** In short, we have given
safety unprecedented consideration in addressing the transaction, and the SIPs
will be monitored until the transaction has been safely implemented.

EPA4 Comments. We have received a written comment from the United
States Environmental Protection Agency (EPA) concerning the Final EIS. EPA
raises concerns about air quality, noise, environmental justice, and wetlands that
we will address here.

1. EPA concurs with SEA’s view that the air quality impacts of the
transaction will be ingignificant. Specifically, EPA agrees with SEA's analysis
that the increase in nitrogen oxide emissions resulting from the increase in train
traffic will be mitigated by "a reduction in truck traffic and the use of new
equipment meeting EPA’s new locomotive emission standards. It disagrees,
however, with SEA’s position that the Clean Air Act General Conformity Rules
(40 CFR 93, Subpart. B) do not apply to this transaction. Nevertheless, EPA
concludes that the issue of applicability is moot, since there are no significant
air quality impacts.**® EPA states: “Since the STB predicts an overall [nitro gen
oxide] emissions reduction,* * * we believe that they have met the de minimis
test for the general conformity regulations and, thus, a determination is not
necessary.”’ We'continue to agree with SEA on this issue, and in any event
the issue need not.be considered further since, as EPA acknowledges, the
adverse air impacts of this transaction are de minimis.”*

* The Final EIS, Chapter 6, “Summary of Safety Integration Plan Comments, Responses, and
Analysis™ contains more information regarding the MOU.

6 If EPA’s General Conformity Rules apply, the rules require a determination that a federal
action coriforms to the requirements of a Clean Air Act State Implementation Plan where “the total
direct or indirect emissions in a nonattainment or maintenance area caused by a federal action”
exceed certain thresholds. 40°CFR 51.583(b). EPA’s guidelines leave it to individual agencies to
determine if the General Conformity Rules apply.

*7 The Virginia Department of Environmental Quality (VDEQ) also submitted a written -

comment addressing air quality issues. VDEQ is concerned about the applicability of the General
Conformity-Rules and potential regional and local air quality impacts in Virginia. We agree with
EPA’s assessment that the!issue of apphcabxhty of the General Conformity Rules is. moot here.
VDEQ’s concerns about regional and local air quality impacts also are addressed by the EPA
comments. - As noted, EPA specifically concurred with SEA’s conclusion that any regional or ocal
increase in locomotive emissions will be mitigated by the diversion of truck traffic and the
implementation of EPA’s new locomotive emissions standards. (See also, pages 4-50 to 4-52 of the
Final EIS.)

8 We agree with SEA that the General Conformity Rules do not apply to this transaction.
Those rules would apply if we exercised ongoing program control over railroad operations, which
clearly we do not.” As explained in detail in Chapter 4 of the Final EIS, train traffic emissions are

(continued...)
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2. EPA suggests that the level SEA established for mitigation of noise
impacts (70 decibel (dBA) with an increase of at least 5 dBA) is inconsistent
with levels that have been used by some other federal agencies (65 or 67 dBA).
EPA also notes that, in determining where mitigation is warranted, SEA may not
have understood that smaller numerical decibel increases in noise at higher
existing levels generally have more impact. Thus, EPA suggests that SEA did
not adequately disclose to the public the severity of the noise impacts that would
be incurred from increased train traffic:

We believe that the level SEA established for requiring mitigation of noise
impacts'in this case is reasonable and appropriate, given the magnitude of this
project, the fact that we are addressing impacts of increased traffic over existing
rail line.segments, and the estimated- half-billion dollar cost of applying a
mitigation standard of, for example, 65 dBA with an increase of 3 dBA. As the
Draft EIS and Final EIS show, SEA recognized that other agencies have
implemented different noise mitigation criteria. Nonetheless, we agrée with
SEA that using similar mitigation criteria for this transaction could have
substantially increased the number of mitigation sites in a project of such broad
geographic scope, and thus would have placed an unrealistic and unreasonable
burden on applicants. Moreover, contrary to EPA’s claim, SEA’s environmental
documentation adequately disclosed the severity-of potential noise impacts. The
Final EIS made it clear to us and to the public. that, even with SEA’s
recommiended noise mitigation, a number of locations would experience adverse
noise impacts aboye our threshold for noise analysis (65 dBA with an increase
ofat least 3 dBA) and:below the level for mxtlganon (70 dBA with an increase
of 5 dBA). In short, SEA’s approach to noise mitigation is reasonable and
appropriate for this transactlon

3. EPA raises concerns that some minority and low-income populatlons
may have been excluded from mitigation because of SEA's methods of statistical
analysis to determine disproportionate 1mpacts for environmental -justice’
populatioris.** We disagree. As explained in the Final EIS, SEA did an

#5(..continued)
products of the market forces that affect the flow of goods and materials. - The railroads decide on
a continuous and ongoing basis which routes are most efficient to customer. needs. For railroad
mergers and acquisitions, .our decisions approving a transaction do not require the applicants to
transport more freight or transport existing freight by any SpeClﬁC route. In short, railroad operations
and the routing of train traffic are subject to the sole ongoing control of the rallroad and are not
controlled by us.
* Exec. Order No. 12898 of 1994 directs federal agencies to identify and address
“disproportionately high and adverse human health or environmental effects” of their programs,
(continued...)
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extensive and reasonable statistical analysis to identify environmental justice
populations that could experience high and adverse impacts, regardless of
whether the impacts would be disproportionate. To inform and involve these
environmental justice populations in the environmental review process, SEA
conducted an extensive public outreach éffort. Even if another statistical
approach had been used, all of the potential environmental justice populations
had the opportunity to participate in the enyironmental review and development
of mitigation. Furthermore, our final mitigation addresses those communities
(including environmental justice populations) that would experience significant
potential environmental impacts.* Therefore, SEA’s analysis of potential
impacts on environmental justice populations was fully adequate and provided
full opportunities for minority. and low-income populations to participate.

Moreover, the recommended mltlgatlon we are imposing adequately mitigates
the impacts on those populations.

4. Finally, EPA raises concerns about SEA’s documentation of wétlands
losses for construction and abaridonment activities in Iflinois, Indidna, and Ohio.
The Draft EIS and the Final EIS, however, sufficiently document potential
impacts ‘to wetlands, mc]udmg graph1c representation of the approximate
location of wetlands SEA also conducted site visits to each construction and
abandonment site to assess and verify the location of wetlands. (See; Appendix
Iof Draft EIS-and' Appendix L of the Final EIS.) To ensure protection of
wetlands and water resources, we are imposing an environmental condition (No.
45) requiring applicants to obtaiti all necessary federal, state, and local permits
related to alteration.of wetlands, which would include an exact determination of
wetlands impacts, with appropriate mmganon as required for a permit: undcr
Section 404 of the Clean Water Act.?

2%(...continued)

policies, and activities on minority and low-income populations in the United States. Exec. Order
No. 12898 also calls for public notification for environmental justice.populations, as well as
meaningful public participation of environmental justice populations.

% For example, we have imposed noise mitigation, hazardous materials transport safety
mitigation, and other safety mitigation for communities that include environmental justice
populations. In addition, we have focused mitigation that requires applicants to tailor their
emergency response plans to ensure that they reflect the unique needs of certain environmental
justice populations.

! VDEQ also commented about potential wetlands and stormwater quality impacts resulting
from construction and abandonment activities in Virginia, but there are no planned transacnon—
related construction or abandonment activities in Virginia.
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Subseguent Developments. As noted, in developing final environmental
conditions, we have made minor changes to SEA’s recommended mitigation,
primarily to reflect the new negotiated agreements with the Cities of Cleveland
and Berea, requests for clarification of certain environmental conditions by
applicants and others, and some requests for additional conditions. . We will
briefly discuss the changes we have made.”*

Specifically, the Ohio Department of Transportation (Ohio DOT) requests
that we provide a 120-day period for negotiations with applicants.on 29
highway/rail at-grade crossing upgrades based on a corridor approach. We find
this request reasonable and consistent with our intent to allow flexibility for
applicants to work with: states and local communities to develop mutually
acceptable alternative safety mitigation. Therefore, an appropriate condition has
been imposed. In addition, we encourage other states to continue to negotiate
with applicants.on crossmg warning device issues during the 2—year time frame
we have allowed for installation of these devices.

Apphcants request clarification of SEA’s recommended noise mitigation.
In response, we have modified SEA”s recommended noise condition to clarify
that we do net-necessarily prefer sound barriers to other noise mitigation
measures. Rather, the noise mitigation condition is intended to establish a
performance standard giving applicants flexibility to work with communities to

achieve noise reduction through any mutually agreeable means.”® The goal is
" areduction of 10 dBA, with a minimum of at Jeast a 5 dBA reduction.

In response to apphcants reqtiest for clarification of SEA’s recommended
condition requiring signs with toll-free numbers and crossing identification
numbers (Condition 1(A)), our céndition clarifies that applicants. will have 3
months from Day One toimplement it. Applicants raised a number of logistical
concerns about 1mp1ementmg this condition by Day One, and thus we are
permitting more time to completé this important effort.

Our “condition coricerning advisory signs to address crossing safety
(Condition 1(B)) clarifies that (1) the format and lettering of temporary signs
advising of up¢omingincreased trafﬁc should comply with the Federal H1ghway
Administration’s Mariual on Uniform Traffic Control Devices, and (2) the signs

2 Any request for changes in the conclusions or recommended mitigation in the Final EIS that
are not addressed here will be considered only if renewed in a timely filed administrative appeal of
this decision. As noted, the deadline for filing an administratively appeal is August 12, 1998.

** For example, noise reduction can be achieved through bulldmg sound insulation.
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should be placed on raﬂroad property, and thus should not require approval from
state or local agencies.”

Applicants request that they be allowed to negotiate alternative crossing
protection with relevant state departments of transportation and communities.
We reiterate that negotiated agreements are always acceptable as alternatives to

- our environmental conditions.

With respect to a request that we direct applicants to consult with
Wellington and North Ridgeville, OH, regarding their environmental concerns,
we. will require applicants to do so and report back to us on these negotiations
within 6 months of August 22, 1998.

SEA’s proposed cultural and historic resource condition regarding the 75th
Street Interlocking in‘Chicago has been refined to reflect an agreement with the
Illinois State Historic Preservation Officer (SHPO) regarding procedures for
completion of consultation with the SHPO.

" Finally, CSX filed an engineering report addressing certain environmental
conditions. The Four Cities responded to those requests that would affect
operations in‘the Four Cities area and sought certain additional environmental
conditions. We have granted in part CSX’s request that we clarify SEA’s
recommended Condition 38(C) because of concerns about engineering and
operational feasibility. Our Condition 26(C) provides CSX limited flexibility in
locating' train defect detection devices for one CSX rail line segment in the
Greater Cleveland' Area, which will in no way affect the level of protection
afforded by this condition. All other changes requested by CSX are requests for
modification, not clarification, includirig the ones that would affect the Four
Cities. If CSX desires to pursue these requests, it should file an administrative
appeal. Slmllarly, the request for conditions by the Four Cities, to which CSX
replied, .are requests for modlficanon which must be pursued in an
adrhinistrative appeal.

" In'sum, the Draft EIS and Final EIS plainly show that we have taken the
requisite “hard look” at environmental issues in this case. With the exception
of the minor modifications discussed above, we concur in SEA’s detailed
analysis: ‘and ‘recommendations and believe that our final environmental
mitigation conditions- are reasonable and feasible measures to reduce or
eliminate potential adverse environmental impacts of the transaction. They

4 Applicants had argued against the requirement that these signs to be in place for no fewer
than 30 days before and 6 moriths after actual transaction-related increases. We are adopting SEA’s
recommended tine frames because of the need to advise the public in advance of anticipated train
traffic increases and the fact that there should be no need to seek prior approval from state or local
authorities for signs placed on railroad property.
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provide appropriate safeguards to ensure that applicants maintain safe operations
and protect the environment and the quality of life in affected communities to
the extent practicable following consohdatlon of the three rail systems into two
systems.?>

OVERSIGHT CONDITION. We are establishing oversight for 5 years so
that we may assess the progress of implementation of the CSX/NS/Conrail
transaction and the workings of the varidus conditions we have imposed, and we
are retaining jurisdiction to impose additional conditions if, and to the extent, we
determine that additional conditions are necessary to address unforseen harms
caused by the transaction.” Although the NITL settlement agreementproposes
that we require oversight of the transaction for a 3-year period we believe that
a 5-yedr oversight period would be more appropriate, given the operatlonal

. complexity and broad scope of this transaction.”’

Our oversight process will be broadly based. As part of that process, we
will monitor situations involving the. relationship of shortline railroads to their
Class I connections and to other Class I railroads.®* This will include oversight
of the conditions we have 1mposed to ensure that quality interline service and
connections are in place to maintain the viability of certain shortline railroads

** Whether our conditions are imposed based on agreements or as a result of SEA’s
recommendations in the Final EIS, the Board or a court is available to take appropriate action if
questions arise regarding a carrier’s compliénce. Inthisregard, in enforcing negotiated agreements,
the Board dogs not intend to, and will not, go beyond its jurisdiction. See also, Environmental
Condmon No. 50 relating to our continued monitoring and enforcement.

¢ Parties requesting that we imposé an oversight condition include AFBF, AFIA, Amtrak,
APL, ASLRA CPTA,CMA, CommonwealihofMassachusetts, Delaware River Port Interests, DOT,
ESPA, FOPC, Four Cities, GTC, IP&L, Massey, NCBA, NCGA, NITL, NPPC, NYDOT, OAG,
ORDC, OxyChem, PPG, PUCO, RIDOT, RRA, Shell, SPI, TCU, TFI, TSTC USDA WE&LE, and
WVSRA.

57 In our discussion of the NITL settlement agreement, we have noted that the Conrail
Transaction Council is not intended to supplant our oversight of implementation. Rather, the
intended purpose of the Council is to act as an adjunct to our oversight of service implementation,
As we have discussed elsewhere in this decision, the Council shall report to us; as necessary, any
impediments to service implementation redumng exercise of our continuing overs1ght jurisdiction,
with recommendations as to how that jurisdiction should be exercised. The ongoing role of the
Conrail Transaction Council, in combination with the extensive oversight and monitoring that we
will be undertaking, is an appropriate reéspotise to the requests of various agricultural parties and such
parties asi E1. DuPont de Nemours and Company, Inc., which has requested that we establish
perfonnance evaluation committees and requlre applicants to mamtam adequate operating and
supervisory personnel levels.

% As we discuss under the section entitled Shortline Issues, ASLRA and RRA ask that we
perform 5 years of continuing oversight conceming shortline issues they have raised here. We will
adopt:that proposal, and invite these shortline associations and their members to participate in the
oversight that we will be conducting.
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(such as AA and W&LE); to ensure that the transaction does not result in
shortline railroads (such as RBMN) , suffering from the expansion of any
existing blocking provisions; and to ensure that the single-line to joint-line and
reciprocal switching protections of the NITL agreement are appropriately
‘extended to shortline railroads. Our oversight will also include assessing the
effect of the acquisition premium on thejurisdictional threshold applicable to
rate reasonableness cases and to the Board’s revenue adequacy determinations;
transaction-rélated impacts on Amtrak passenger operations-and regional rail
passenger operations; and transaction-related impacts within the Chicago
Switching District, including the effect of IHB's management change on its role
as ‘a neutral switching carrier, If problems do arise after approval and
consummation of the transaction, involving these and' other matters, our
oversight' condition should provide a fully. effective mechanism for quickly
identifying and resolving them, Also, under our oversight process, we will
continue approprlate meonitoring of the environmental mitigating conditions
being imposed, as listed in-Appendix Q.

Our oversight will also encompass ensuring applicants' adhérence to the
various representations that they have made on the record during the course of
this proceeding. This inchides ensuring that applicants adhere to their
representation that, althoughNS will have operational control of Conrail's MGA
lines, CSX will'have equal access to all current and future facilities located on

or accessed from such lines, In addition to our operatlonal monitoring, we will |

be closely momtonng the compentwe activities in this important joint access
area, Our oversight will also enable us to ensure that CSX adheres to its
representation: regarding investment innew connections and upgraded facilities
in the Buffalo area, to monitor the studies of the feasibility of upgrading cross
harbor float:and tunnél ope*ratlons for the purpose . of alleviating miotor vehicle
traffic congestion and air polluflon in New York City, and to monitor the
routings fortruck trafficiat applicants’ intermodal terminals in Northern New
- Jersey and in the Commeonwealth- of Massachusetts, which could affect trucks
traffic.moving over the George Washmgton Brldge
Finally, we note that.our 5-year oversight is separate from our-operational
" monijtoring, which is dxscussed in detail in its own section of this decision. In
that seetion we have explaingd'that, as a result of our ongoing experience or
changed circumstances, particular aspects of the operational monitoring may be
changed or' eliminated. Operational moritoring. could be phased out upon
successful implementation of the transaction, which should take place in
advance of comipletion of the. 5-year oversight period.
OPERATIONAL MONITORING. Because we believe that.the scope and
complexity of the operational aspects of this transaction are unprecedented, we
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will require transitional operational monitoring from the start. Certain aspects
of the operational monitoring will begin with the effective date of the decision, -
August 23, 1998, and certain aspects will begin with Day One.

The purpose of the monitoring is to provide us with information that w111
allow a timely evaluation of, and response to, any issues that arise during
implementation of various operational aspects of the transaction. While this
monitoring will require periodic status and progress reports from applicants, we
do not believe that it will be unduly burdensome. Asnoted, this monitoring will
iriclude activities ongoing prior to Day One. For these areas — Labor
Implementing Agreements, Construction .And Other Capital Projects,

“Information Technology, and Customer Service — monitoring will begin on

August 23, 1998.  For other operational categories — Division of Power and
Rolling Stock, Car Management, Crew Management and Dispatching, SAAs,
the Monongahela Coal Area, Cleveland Operations, Chicago Gateway
Operations, and Yard and Terminal Operations — applicants -must begin
reporting on Day One. '
Finally, we will require reporting on certain of applicants’ own initiatives,
such as thq Conrail Transaction Council (Transaction Council) and Labor Task

-Forces. This reporting will provide us timely information for implementing

measures that may directly affect operations.

We recognize that, under the NITL agreement, the Transaction Council will
recommenid to us measurable standards for quarterly reporting. That process has
just begun; nonetheless, we'need to begin monitoring certain operational issues
immediately. The information we &re requiring should also be useful to
applicants in their preparation of the recommended standards and reports to
carry out the NITL agreement.

This informational monitoring is separate from our 5-year oversight of the
transaction. It may turn out that, as a result of our experience, or of changed
circumstances, particular ‘aspects of' this monitoring will be changed or .
eliminated. Further, operational monitoring could be -phased out upon
successful' implementation of the transaction, which should take place in
advance of completion of the 5-year oversight period.

Our specific reporting requirements are set forth below:
1. LaborImplementingAgreemenis. Beginning August 23, applicants must
provide monthly reports about the status of each of their labor implementing

agreements, and affected area (geographical or technical), until all of the
agreements are complete.
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2. Construction And Other Capital Projects. Beginning August 23, CSX
and NS must report monthly on their respective projects, including any planned
for the SA As, whether or not specifically approved by us. Applicants also must -
report on - their progress in implementing other planned infrastructure
investments, such as in Cleveland the Chlcago Términal area, and ‘the
Monongahela Coal area.

3. Information Technology To ensure timely mtegratlon of applicants"” -
information systetns, and the training of personnel using the new computer
systems; applicants must report monthly beginning August 23, as to the progress
of systeins integration and personnel training. These reports must identify the
principal systems, affected operating areas, implementation schedules, and
training schedules and completion, and must note any delays, either in planned
implementation or training.

4. Customer Service. To achieve and maintain customer confidence in the
transaction, and'to ensure the integration of Conrail lines into the Centralized
Customer Service Centers of CSX and NS, applicants must report monthly
beginning' August 23, on that transition, along with staffing and training of
personniel. Reporting must also include information as to efforts to familiarize
customers withany new processes that they may encounterin using the systems.

5. Power And Rolling Stock. As soori as possible after the effective date of
the decision, but no later than Day One, applicants must réport on the
apportionment of the Conrail locomotive and freight car fleets. This réport must
categorize the freight and locomotive equipment by type, and must indicate the
number of each type assumed by each applicant.

- 6. Car Management, Crew Management And Dispatching. Criticalto an
efficient and safe operational transition are the areas of car management, crew
management and train dispatching. These areas include consolidation of the car
management functions into the respective operating systems, crew training to
familiarize employees with new operating territories and ‘with . different
locomotives and other equipment, and employee time keeping. Also critical is
complete familiarization with any new train and traffic control systems.
Applicants will be required to certify, to the extent transition has occurred as of
Day One, that all affected employees have been fully trained and qualified-to
operate over the territories they will be assigned (either Conrail, CSX, or NS);
that assigned employegs are qualified to -access and operate the information
management syStems related to crew management, time keeping, and train
dispatching; and that train, traffic control and car management systems are in
place, fully operational, and fully staffed.
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7.  Shared Assets Areas. The proposed operating arrangements for . the
SAAs, North Jersey, South Jersey/Philadelphia, and Detroit, present many
umique situations requiring close scrutiny. Applicants will be required, beginning -
Day One, to detail the operations for all three SAAs as follows:

«  Provide, each Monday, daily status reports for each of the three SAAs for
the previous.5-day period (Monday - Friday). For each respective SAA,
and each yard in each SAA where appropriate, reports are to-include (1)
fluid yard capacity; (2) cars on hand loaded and empty; (3) cars handled per
day; (4) average daily dwell time for cars handled; and (5) daily train
origination information, as measured against current schedules for trains
originating in the respective SAA. Significant areas of delay must be
discussed in the transmittal: of the weekly report, and the reason for the
delay or late origination must be noted, e.g., (C) held for crews; (P) held for
power. :

8. Monongahela Coal Area. While this area does not contain the operating
‘complexity of an SAA, it is nonetheless an important area subject to special
arrangements in that NS will operate and maintain the area subject to a joint use
agreement with CSX. Therefore, we will ask the Transaction Council to report
to us any operating or service problems brought to the Council's attention. In
addition, CSX has indicated that it plans to increase the capacity of Newell
Yard, within the Monongahela Coal Area, to accommodate new coal traffic that

* it will move after the transaction. Therefore, we will- require CSX to include
Newell Yard with its reporting of Construction And Other Capital Projects.

9. Cleveland Operations. The Cleveland area presents a mix of yards and
belt and main line trackage in industrialized and heavily populated areas with
numerous at-grade crossings. CSX and NS have modified their original
operating plans to address concerns regarding operating density in the greater
Cleveland area, and we will monitor the Cleveland area to ensure the success of
these commitments. Construction projects that will be monitored include the
Cloggsville Connection, the Rockport Yard realignment, and the construction

-of connections and crossovers in the Coen Road area in Vermilion; OH, which
are critical to the NS Cleveland operation. Progress reports for these projects
must be included .in the monthly Construction And Other Capital Projects
reporting.

10. Chicago Gateway Operations. Beginning Day One, applicants will be
required to report weekly on the number and on time delivery of run through
trains delivered to western carriers via the Chicago gateway, including Streator,
IL, by major commodity group. These reports shall indicate whether the
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connections were on time within two hours, based on the current schedules.

. Significant areas of delay must be discussed in the transmittal of the weekly

report. :

. 11. Yards And Terminals. Beginning Day One, applicants will report on the
activity of their respective major yard facilities, identified in Appendix R. This
shall include a daily status report for each yard listed in the Appéndix, for 1 day,
Wednesday, to be submitted with other required reporting each Monday. These
réports must include those informational items requested for the SA As, with one
exception: the terminal on-time performance for origination times must be
reflected instead by the information contained in the reporting element covering
on time performance. Because Manifest trains typically require more yard or
terminal handling than other types of through-movement trains, there is a greater
likelihood for Manifest trains to be adversely affected by yard congestion and
delays. Therefore, applicants, in their major corridor on:time performance
report, must pay close attention to the movement of these trains through the
reporting yards-and terminals and the reasons for any delays. In addition,
applicants will require the Ihdiana Harbor Belt Railroad Company (IHB) to file
similar information on the operations of its yards in the Chicago area noted in
Appendix R.

12. On Time Performance. Beginning Day One, applicants will select and
report on the performance of their trains in 12 major corridors (6 CSX and 6
NS). ‘The trains reported on must be identified by the following commodity
groups: (Iy Intermodal, (M) Manifest, (U) Unit, and (A) Automobile (parts and
finished) if identified separately fromManifest. Significant areas of delay must
be disclissed iri the transmittal of the weekly report, and the reason for the delays’
must be noted, e.g., (C) held for crews; (P) held for power, (D) delayed at
connection.

13. The Conrail Transaction Council. Beginning August 23, the Transaction
Council will be asked to report monthly on its meetings, and on'specific
elements of the transaction that were the subject of discussion or that are of

“concern. This is particularly the case for the areas of information technology,

shared assets, and customer service.

14. Labor Task Forces. We will require monthly reporting, beginning
August 23, on the establishment of labor task forces by applicants, along with
an explanation of their objectives and initiatives.

15. Data Requirements And Handling. The data contained in the required
reporting for review by our staff must be submitted to us in computer-ready
format wherever possible, ‘While we do not plan to make all of the reporting )
information publicly available, unless a proceeding is instituted concerning
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alleged service failure, we will place reports filed pursuant to reportmg elements
1,2,3,4,5,6,7,8,9, 13, and 14, in the docket as they are filed, along with the
transmittal letter for the weekly reporting describing significant delays noted in
elements 10 and 12. We are making these reports available to the public because
they are informative but do not contain commercially sensitive information.
Moreover, we would expect applicants to share the monitoring information with
the Transaction Council and, as appropriate, with the Labor Task Forces. All
reporting will be made directly to the Director, Office of Compliance and
Enforcement (OCE), Suite 780, at-the Board’s headquarters. The Director of
. OCE is authorized to change or supplement these data requirements, after
consultatlon with the Board.

FINDINGS

" .In STB Finance Docket No. 33388, we find: (a) that the acquisition and
exercise of control of CRR and CRC by CSX and N§S, and the resulting joint and
common - control of CRR, CRC, NYC, and PRR, through the proposed
transaction, as conditioned herein, is within‘the scope of 49 U.S.C. 11323 and
is consistent with the public interest; (b) that the proposed transaction will not
adversely affect-the adequacy of transportation to the public; (c) that no other
railroad in the area involved in the proposed transaction has requested inclusion
in the transaction, and that failure to include other railroads will not adversely
affect the public interest; (d) that the proposed transaction will not result in any
guarantee or assumption of payment of dividends or any increase in fixed
charges except such as are consistent with the public interest; (e) that the
interests of employees affected by the proposed transaction do not make such
transaction inconsistent with: the public interest, and any adverse effect will be
adequately addressed by the conditions imposed herein; (f) that the proposed
transaction, as conditioned herein, willmot significantly reduce-competition-in
any région or in the national rail system; and {g) that the terms of the proposed
transaction, including the terms of the acquisition of CRR stock, are just, fair,
and reasonable:to-the stockholders of CRR, CSXC, and NSC. We further find
that the conditiohs imposed in STB Finance Docket No. 33388, including but
not limited to the:various competitive conditions ‘and. the oversight and
operational monitoring condmons are consistent with the public interest. We
further find that any rail employees of applicants or their rail carrier affiliates
affected by the transaction authonzed in STB Financ¢e Docket No. 33388, and
any rail employees of the carriers mvolved inthe trackage rights arrarigements
imposed as conditions in STB Finance Docket No. 33388, should be protected
by the conditions set forth in the labor protective conditions set forth in
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New: York Dock, Mendocino Coast, Norfolk and Western, and Oregon Short
Line, as appropriate,” unless different conditions are provided for in a labor
agreement entered into prior to consummation of the transaction authorized in
STB Finance Docket No. 33388, in which case protection shall be at the
negotiated level, subject to our review to assure fair and equitable treatment of
affected employees. .

The foregoing findings specifically extend to the following elements of the
transaction authorized in STB Finance Docket No. 33388: (a) the joint
acquisition of control of CRR and CRC by CSX and NS; (b) the assignment of
certain assets of CRC (including, without limitation, trackage and other rights)
to- NYC to be operated as part of CSXT's rail system and the assignment of
certain assets of CRC (including, without limitation, trackage and other rights)
to PRR to be operated:as part of NSR's rail system (collectively, the NYC/PRR
assignments), with NYC and PRR having, except to'the extent limited in this
decision, such right, title, interest in and other use of such assets.as CRC itself
had; (c)‘the entry by CSXT into the CSXT Operating Agreement and the
operation by CSXT of the assets held by NYC; the entry by NSR ifrto the NSR
Operating Agreement and the operation by NSR of the assets held by PRR; and
the entry by CSXT, NSR, dnd CRC into the Shared Assets Areas Operating

% As respects the transaction authorized in STB Finance Docket No. 33388 and the trackage
rights arrangements imposed as conditions in STB Finance Docket No. 33388: the conditions set
forth in New York Dock Ry. — Control — Brooklyn Eastern Dist., 360 1.C.C. 60, 84-90 (1979), aff'd
sub nom. New York Dock Ry. v. United States, 609 F.2d 83 (2d Cir. 1979) (New York Dock), will
apply to (1) the acquisition and exercise by CSX and NS of control, joint control, afid common
control of CRR, CRC, NYC, and PRR, (2) the NYC/PRR assignments, (3) the entry into and
performance of operating agreements for Allocated Assets and Shared Assets, and (4) the transfer
of the Streator Line to NS; the conditions set forth in Mendocino Coast Ry., Inc. — Lease and
Operate, 354 1.C.C. 732 (1978), as modified in Mendocino Coast Ry,, Inc. — Lease and Operate,
3601.C.C. 653 (1980) (Mendocino Coast), will apply to the operation by CSX and NS of track leases
with other rail carriers to which Conrdil is a party; the conditions set forth in Norfolk and Western
Ry. Co. — Trackage Rights — BN, 354 I:C.C. 605, 610-15 (1978), as modified in Mendocino Coast
Ry., Inc. — Lease and Operate, 360 1.C.C. 653, 664 (1980) (Norfolk and Western), will apply to (1)
the trackage rights authorizations provxdsd for in the lead docket, and (2) the frackage rights
arrangements imposed as conditions in STB Finance Docket No: 33388; and the condmons set forth
in Oregon Short Line R. Co. — Abandonment — Goshen, 360 1.C.C. 91 98:103 (1979) (Oregon
Short Line), will apply to'the one discontinuance authorization provided for in the lead docket. The
New York Dock conditions, on the one hand, and the Mendocino Coast, Norfolk and Western and
Oregon Short Line conditions, on the, other. hand, provide differing levels.of protection, but, as
respects affected employees of applicants and their rail cairiér affiliates, these differences will be of
no consequence; affected employees of applicants and their rail carrier affiliates covered by the
Mendocino Coast, Norfolk and Western.and/or Oregon:Short Line conditions will also be covered
by, and will therefore be entitled to the protections of, the New York Dock ¢onditions.
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Agreements and the operation by CSXT, NSR, and CRC thereunder of assets
held by CRC, with CSXT and NSR respectively acquiring the right to operate
and use the Allocated Assets and the Shared Assets, subject to the terms of the
Allocated Assets Operating Agreements, the Shared Assets Areas Operating
Agreements, and other Ancillary Agreements; as fully as CRC itself had
possessed the right to use them, except to the extent limited in this decision; (d)
the continued control by CSX, NS, and CRR of NYC and PRR, subsequent to
the transfer of CRC assets to NYC and PRR, and the commorn control by CSXC,
CSXT, NSC, NSR, CRR, and CRC of NYC and PRR, and the carriers each of
them controls; (¢) the acquisition by CSXT and NSR of the trackage rights listed
initems 1.B and 1.A, respectively, of Schedule 4 of the Transaction Agreement;
the:acquisition by CSXT and NSR of the rights with respect to the NEC listed
in Item 1.C of that schedule;*® and. the acqu1smon by ‘CSXT of the rights
proyided forby the Monongahela Usage Agreement; (f) the acquisition by CRC
from CSXT and NSR, and by CSXT. and NSR from each 6ther, of certain
incidental trackage rights over cértain line segments; as identified in Section 3(c)
of each of the.three Shared Assets Areas Operating Agreements; and (g) the
trangfer of CRC's Streator Line to NS.

- "We further find that, upon consummation of the authorized control and the
NYC/PRR assignmients, it is consistent with the public interest and necessary for
applicants to carry out the transaction authorized in STB' Finance Docket
No, 33388 that, except to the extent lirnited in this decision, NYC and PRR shall
have all of such right, title, interest in'and otheruse of such assets as CRC itself
had, notwithstanding any provision in-any law, agreement, order, document, or
otherwise, purporting to limit ot prohlblt CRC's unilateral transfer or assignment
of'such assets to another person or'persons, or purporting to affect those rights,
titles; inferests, and uses in the case of-a change in control. ‘

We further find that, upon consummation of'the authorized control and the
CSXT ‘Operating: Agrcement, the: NSR Operating Agteement, and-the-Shared
Assets Areas Operating Agreements, itis consistent with the public interest and
necessary. for applicants to carry out the transattion authorized in STB Finance
Docket No. 33388 that, except to the extent limited in this decision, CSXT and
NSR shall have thé right to operate and use the Allocated Assets allocated to
each of them and thg Shared Assets, including those presently operated by CRC
under trackage rights or leases (including but not limited to those listed in

0 See, CSX/NS:25, Volume 8B at 110-21.
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Appendix L to the application),” subject to the terms of the Allocated Assets

Operating Agreements, the Shared Assets Areas Operating Agreements, and
other Ancillary Agreements as fully as CRC itself had possessed the right to use
them, notwithstanding any provision in any law, agreement, order, document,
or otherwise, purporting to limit or prohibit CRC's unilateral assignment of its
operating rights to another person or persons, or purporting to affect those rights
in the case of a change in control. ‘ ’

We further. find, with respect to the Allocated Assets and the assets in
Shared Assets Areas consisting of assets other than routes (including, without
limitation, the CRC Existing Transportation Contracts), that it is consistent with
the public interest and necessary for applicants to carry out the transaction
authorized in STB Finance Docket No. 33388 that, except to the extent limited
in this decision, CSXT and NSR shall have the right to use, operate, perform,
and enjoy such assets to the same extent as CRC itself could, notwithstanding
any provision in any law, agreement, order, document, or otherwise, purporting
to limit or prohibit CRC's assignment of its rights to use, operate, perform, and
enjoy such assets to another person or persons, or purporting to affect those
rights in.the case of a change in control.

We further find that the N'YC/PRR assignments are not within the scope of
49 U.S.C. 10901.

We further find that, after the Closing Date, CRC will remain a "rail carrier”
as defined at 49 U.S.C. 10102(5).

We further find that, subject to the modifications made in this decision, the
terms of the NITL agreement are consistent with the public interest.

We further find that, to the extent that the ownership-interests and control
by CSX and N§ over CRR, CRC, NYC, or PRR, or any other matter provided
for in the Transaction Agreement or the Ancillary Agreements referred to
therein may be deemed to.be a pooling or division by CSX and NS of traffic or
services or any part of earnings by CSX, NS, or Conrail within the scope of
49 U.8.C. 11322, such pooling or division will be in the interest of better service
to the public or of economy of operatlon or both, and will not unreasonably
restrain competmon

We further find that the dlscontmuance of the temporary trackage rights to_
be granted to NSR on the CRC line between Bound Brook, NJ, and
Woodbourne, PA (to be assigned to NYC and operated by CSXT), at the time
and on the terms provided for in the Transaction Agreement and the Ancillary
Agreements referred to therein, is required or permitted by the present or future

%! See, CSX/NS-18 at 216-24.
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public convenience and necessity and will not have a serious, adverse impact on
rural and community development. .

- In STB Finance Docket No. 33388 (Sub-No. 1), we find that the proposed
operation of a connection track is exempt from prior review and approval
pursuant to 49 CFR 1150.36.

In STB Finance Docket No. 33388 (Sub-Nos. 2, 3, 4 5, 6, and 7), we find
that the proposed operation of connection tracks are exempt from prior review.
and approval pursuant to 49 U.S.C. 10502 because such review is not necessary
to carry out the transportation policy of 49 U.S.C. 10101 and regulation is not
needed to protect shippers from the abuse of market power.

In STB Finance Docket No. 33388 (Sub-Nos. 8, 9, 11, 13, 15, 16, 17, 19,
and 20), we find that the proposed construction and operation of connection
tracks are exempt from prior review and approval pursuant to 49 CFR 1150.36.

In STB Finance Docket No. 33388 (Sub-Nos. 10, 12, 14, 18, 21, and 22),
we find that the proposed construction and operation of connection tracks are
exempt from prior review and approval pursuant to 49 U.S.C. 10502 because
such review is not necessary to-cairy out the transportation policy of 49 U.S.C.
10101 and regulation is not needed to protect shlppers from the abuse of market
power. -

In STB Finance Docket No. 33388 (Sub-No. 23), we find that the relocation
of NW's rail lin¢ at Erie, PA, is exempt from prior review and approval pursuant
to 49 CFR 1180.2(d)(5). We further find that any rail employees of applicants
or their rail carrier affiliates affected by the transaction authorized in
STB Finance Docket No. 33388 (Sub-No. 23) should ‘be protected by the
conditions set forth'in Oregon Short Line, unless different conditions are
provided for in a labor agreement entered into, prior to consummation of that -
transaction, in which case protection shall be at the negotiated level, subject to
our review to assure fair and equitable. treatment of affected employees.

In STB-Findnee Docket No. 33388 (Sub-No. 24), we-find that the transfer
of NW's rail line between Fort Wayne, IN, and Tolleston (Gary), IN, to CRC is
exempt {from prior review and approval pursuant to 49 U.S.C. 10502 because
such review is not necessary to carry oyt the transportation policy of 49 U.S.C.
10101 and regulation is not needed to protect shippers from the abuse of market
power. We further find that any rail employees of applicants or their rail carrier
affiliates affected by the transaction authorized in STB Finance Docket No.
33388 (Sub-No. 24) should be protected by the conditions set forth in New York
Dock, unless different conditions are provided for in a labor agreement entered
into prior to consummation of that transaction, in which case protection shall be
at the negotiated level, subject to our review to assure fair and equitable
treatment of affected employees.
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Al

In STB Finance Docket No. 33388 (Sub-Nos. 25,27, 28, 29, 30, 32,33, and -

34), we find that the acquisitions of trackage rights by applicants are éxempt =~ -

from prior review and approval pursuant to 49 CFR 1180.2(d)(7). We further
find that any rail employees of applicants or their rail carrier affiliates affected
by the transactions authorized in STB Finance Docket No. 33388 (Sub-Nos. 25,
27, 28,29, 30, 32, 33, and 34) should be protected by the conditions set forth in
Norfolk and Western, unless, with respect to any such transaction, different
conditions. are. provided for in a labor agreement entered into prior to
consummation of such transaction, in.which case protection shall be at the
negotiated level, subject to our review to assure fair and equitable treatment of
affected employees

In 'STB Finance Docket No. 33388 (Sub-No. 26), we find that the
acquisition and exercise of control of LD&RT by CSXC and CSXT, and the
common control of LD&RT, CSXT, and other rail carriers controlled by CSXT
and/or CSXC, is within the scope of 49 U.S.C. 11323 and will not substantially
lessen competition create a monopoly, or restrain trade in freight surface
transportation in any region of the United States. We further find that any rail
employees of applicants or their rail carrier affiliates affected by the transaction
authorized in STB Finance Docket No. 33388 (Sub-No. 26) should be protected
by the conditions set forth in New York Dock, unless different conditions are
provided for in a labor agreement entered into prior to consummiation of that
transaction, in which-case protection shall be at the negotiated level, subject to
our réview to assure fair and equitable treatment of affected employees:

In STB. Finance Docket No. 33388 (Sub-No. 31), we find that the
acquisition, by CSX, of a 50% jnterest in APR will not regult in an acquisition
of control within the scope of 49U.S.C. 11323.

’ In STB Finance Docket No. 33388 (Sub-No. 36), we find that the
responsive apphcatlon filed by I & M Rail Link, LLC, is not con51stent with the
public interest.

In STB Finance Docket No. 33388 (Sub-No. 39), we find that the
‘responsive application filed by Livonia, Avon & Lakeville Railroad Corporation
is consistent with the public interest to enable LAL to cross Conrail's Genesee
Junction Yard to connect directly with the Rochester & Southern Railroad,
permitting LAL to reach NS. In all other respects, we find that the responsive
application filed by LAL is not consistent with the public interest.

In STB Finance Docket No. 33388 (Sub-No. 59), we find that the
responsive application filed by Wisconsin Central Ltd. is not consistent with the
public interest.
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In STB Finance Docket No. 33388 (Sub-No. 62), we find that the
responsive application filed by Iilinois Central Railroad Company is not
consistent with the public interest.

In STB Finance Docket No. 33388 (Sub-No. 63), we find that the
responsive application filed by R.J. Corman Railroad Company/W esternt Ohio
Line is not consistent with the public interest.

In STB Finance Docket No. 33388 (Sub-No. 69), we find that the
responsive application filed jointly by the State of New York, acting by and
through its Department of Transportation, and the New York City Economic
Development Corporation, acting on behalf of the City of New York, is
consistent with the public interest, to.the extent it seeks to require CSX to
cooperate in developing intramodal rail service'in the-area east of the Hudson
River, as ‘discussed in this decision. In all other respects, we find that the
responsive application filed by NYDOT and NYCEDC is not consistent with the
public interest. ‘

In STB Finance Docket No. 33388 (Sub-No. 75) we find that the
responsive application filed by New England Central Railroad, Inc., is consistent

- with the public interest to the extent it seeks to require applicants to grant it
trackage rights between Palmer and Springfield, MA. In all other respects, we
find that the responsive application filed by NECR is not consistent with the
public interest.

In STB' Finance Docket No. 33388 (Sub-No. 76), we find that the
responsive application filed by Indiana Southern Railroad, Inc., is not consistent
with the public interest.

In STB Finance Docket No. 33388 (Sub-No. 78), we find that the
responsive application filed by Ann Arbor Acquisition Corporation d/b/a Ann
Arbor Railroad is not consistent with the public interest.

In STB Finance Docket No. 33388 (Sub-No. 80),  we find that the
responsive-application filed by Wheeling & Lake Erie Railway Company- is
“consistent with the public interest to the extent it seeks: overhead haulage or
trackage rights access to Toledo, OH, with connections to the Ann Arbor
Railroad and other railroads at Toledo; an extension of W&LE's lease at,-and
trackage rights access to, NS' Huron Dock on Lake Erie; and overhead haulage
or trackage rights to Lima, OH, with a connection to the Indiana & Ohio
Railway Company at Lima. We further find that the responsive application filed
by W&LE is consistent with the public interest to the extent it seeks to require
applicants to negotiate with W&LE concerning mutually beneficial
arrangements, including allowing W&LE to provide service to aggregates
shippers or to serve shippers along CSX's line between Benwood and Brooklyn
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" Junétion, WV. Inall other respects, we find that the responsive application filed
by W&LE is not consistent with the public interest.

In STB Docket Nos. AB-167 (Sub-No. 1181X) and AB-55 (Sub-No. 551X),
we find ‘that the abandonment by CRC and CSXT, respectively, of an
approximately 29-mile portion of the Danville Secondary Track between
MP 93.00+ at Paris, IL, and MP 122.00+ at Danville, IL, is exempt from prior
review and approval pursuant to 49 CFR 1152.50.

In STB Docket No. AB-290 (Sub-No. 194X), we find that the abandonment
by NW of an approximately 21. 5-mile line between MP SK-2.5 near South
Bend, IN, and MP SK-24.0 near Dillon Junetion, IN, is exempt from pnor
review and approval pursuant to 49 CFR 1152.50.

. In STB Docket No. AB-290 (Sub-No. 196X), we find that the abandonment
by NW of an approximately 7.5-mile line between MP TM-5.0 in Toledo, OH,
and MP TM-12.5 near Maumee, OH, is exempt from prior review and approval
pursuant to 49 1J.S.C. 10502 because such review is not necessary to carry out
the transportation policy of 49 U.S.C. 10101 and regulation is not needed to
protect stippers from the abuse of market power.

In STB Docket No. AB-290 (Sub-No. 197X), we find ‘that “the
discontinuance by NW of operations over the Toledo Pivot Bridge extending
between MP CS-2.8 and MP CS-3.0 near Toledo, OH, a distance of
approximately 0.2 miles, is exempt from prior review and approval pursuant to
49 CFR 1152.50.

In STB Docket Nos. AB-167 (Sub -No. 1181X) AB-55 (Sub-No. 551X),
and AB-290 (Sub-Nos. 194X, 196X, and 197X), we further find that any
employees affected by the abandonments and/or discontinuance authorized
therein should be protected by the conditions set forth in Oregon Short Line,
unless different conditions are provided for in a labor agreement entered into
prior to consummation of therelevant abandonment or discontinuance, in which
case protection shall be at'the negotiated level, subject to ourreview to assure:
fair and equitable treatment of affected employees.

‘We further find, on the basis of the final Environmental Impact Statement
issued in this proceedmg, that this action, as conditioned by the environmental

" mitigation conditions set forth in Appendix Q, will not result in any significant -

adverse environmental impacts on a systemwide basis and that its approval will
result in environmental benefits, including reduced air pollutant emissions and
the conservation of energy resources, oni:a systemwide basis.

We further find that changes in traffic levels resulting from this action will
cause beneficial environmental effects on a regional and local basis, and will
cause adverse environmental effects in regional and local aréas, depending on
whether traffic levels are decreasing or increasing. We find that, with the

3S.T.B.



CSX CORP. ET AL. ~ CONTROL — CONRAIL INC. ET AL. 379

environmental mitigation conditions set forth in Appendix Q, the adverse
regional and local environmental effects do not outweigh the beneficial
transportation and systemwide, regional, and local environmental effects of the
transactions authorized in the STB Finance Docket No. 33388 proceeding and
the embraced proceedings.

We further find that, to the extent that there are significant adverse local
environmental impacts resulting from the transactions authorized in the STB
Finance Docket No. 33388 proceeding and the embraced proceedings,
mitigation of these impacts is warranted only where the costs and burdens of that
mitigation would not impair the implementation of these transactions or
significantly reduce the operational efficiencies and other public interest benefits
justifying our approval of these transactions.

We furthier find that the conditions set forth in Appendix Q with respect to
environmerital mitigation are consistent with the public interest and with the
National Environmental Policy Act.

We further find that the proposed construction projects and abandonments,
as conditioried by the environmental mitigation conditions set forth in Appendix
Q, will not significantly-affect the quality of the human environment or the
conservation of energy resources. ‘

We further find that all other conditions requested by any party to the STB,
Finance Docket No. 33388 proceeding or any of the embraced proceedings but
not specifically approved in this decision are not in the public interest and
should not be imposed.

CHAIRMAN MORGAN, commenting:

Our job in assessing rail mergers is to balance a variety of factors and issue
a decision that advances the public interest. The decision we are issuing today,
which approves with-conditions the Conrail merger application; will advance the
public interestin many important ways. The application promotes competition,
and our decision applies the authority of the Board to enhance competmon even
further.

The Strength of the Merger Application. The merger apphcatlon we are
approving today, as enhanced by the many conditions we are imposing, will
result in a procompetitive restructuring of railroad service throughout much of
the Eastern United States. When the hard work is done, and this, complex
transaction is fully consummated, both CSX and NS will provide vigorous,
balanced, and sustainable competition, each over appr0x1mately 20,000 miles
of rail line in the East. :
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Most notably, CSX and NS are prepared to aggressively compete with each
other in many important markets where Conrail now faces limited or no
competition from other major railroads. Shippers will benefit from new head-to-
head rail competition within shared assets areas and joint access areas. And this
merger will enhance competition for many localities outside of these areas as
well. In Buffalo, for example, while not every shipper will have direct service
by two carriers, the transaction will create a two-carrier presence that will -
benefit shippers; and CSX’s activities in the New York City area will face more
competitive discipline than Conrail’s do now, from the nearby presence of the
New Jersey shared assets area. Finally, this transaction will enable both CSX
and NS to compete more effectively with motor carrier service, which is a
dominarit mode of freight transportation throughout the East.

In short; shippers throughout the East will have more transportation options
than they have had in decades. And they will have more competitive service,
at reasonable rates, than they have ever had before.

Additionally, the transaction, when it is fully in place, will have a broad
positive economic effect. It will produce an impressive $1 billion annually in
quantifiable pubhc benefits and numerous other benefits. The capital that will
be invested in expanded rail infrastructure will benefit all shippers, not just those -
that are served by the applicants, and it will create new jobs both on and off of
the rail system. The support of more than 2,200 shippers from a broad spectrum -
of commiodity groups, 350 public officidls, 80 railroads, many state and local
government ‘interests throughout the East, and various tail labor employees
attests.to the overall strength of the proposal.

This merger will promote coinpetitive balance throughout an entire region
of the country. And it will create a'strong rail network in the East that can handle
the trdnsportation needs of an expanding economy and advance important
economic growth and development in the region. These benefits. clearly and
significantly ddvarice the public interest.

Preservation of the Fundamental Integrity of the Transaction. Our decision,
while i unposmg 1mportant additional procompetitive conditions, ‘recognizes the
operational-and competitive integrity of the proposal and the importance of
preservingand promoting prlvately negotiated agreements. Government should
not be in the business of fundamentally restructuring private-sector initiatives
that are inherently $ound, and the conditions that we are imposing add value, but
not in a way thatundermiines the transaction itself. They reflecta respect for the
carefully crafted structural soundness of the merger proposal, including its
sharediassets and joint access areas, and for the numerous settlement agreements
that we encouraged and that the apphcants and the other parties have worked
hard to reach — agreements like the National Industrial Transportation League
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(NITL) settlement, the United Transportation Union (UTU) and Brotherhood of
Locomotive Engineers settlements, the Cleveland area environmenta]
settlements, and so many more. These private-sector agreements have clearly
added value to the transaction that was initially proposed, from a competitive
perspective and. in other ways, and the parties are to be commended for
furthering the public interest in this way. There is a strong public interest in
encouraging private parties to negotiate procompetitive transactions such as this
one, and government action that discourages such private-sector initiative is not
in the public interest.

The Procompetitive Use of the Board'’s Aulhorzty While our decision
preserves the strength and integrity of the proposal, it also applies the Board’s
authority fully and reasonably to further promote competition to the benefit of
many geographic regions. The additional conditions, which go beyond the
-already regionally procompetitive effect of the original transaction and the.
further procompétitive effect of the many settlements, enhance the railroad
alternatives for areas in New York State and New England that had lost carrier

options through the creation of Conrail.

Otr decision also-applies the Board’s authority to further enhance the
positions of many. usets. Our decision imposes the NITL settlement and
expands\in a Iogical way the procompetitive aspects of that settlement. By
giving sh1ppers the' opportumty to exercise any antiassignment clauses or other
similar provisions in their existing contracts after 6 months following the
division of Conrail’s assets, our decision preserves the operational integrity of
the transaction, butstill gives those shippers, including many chemical, coal, and
intermodal “shippets, the opportunity to use the contract terms they have
bargairied for to take advantage of their new competitive options sooner rather
than later. By preserving the settlements of many railroads and shippers such
as coal.and utility Shlppers while imposing conditions to assist others such as
aggregates: shxppe -andsmallerrailroads that provide important services, our
decision ensures that, overall, shippers will be better off after the:merger than
they were before, and that none will have less service than they had before.

In ‘this regard our decision recognizes the important role of smaller
railroads in providing essential and competitive services in various regions
affected by this transaction. By assuring that smaller railroads that provide
essential services in-such areas as the Ohio regiorrand New England will remain
viable and will continueito be able to compete, the conditions promote important
competitive optionsiand further regional economic development.

Operational aiid Implementation Success. Our decision, with its significant
operational reporting andmonitoring, recognizes the operational challengesthat
the transaction'presents. Its monitoring elements will provide the Board with the
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tools to further a smooth implementation of the merger in a way that utilizes the
Conrail Transaction Council and the Labor Task Forces and does not unduly
burden the parties. And it appropriately focuses on specific areas of concern,
such as the shared assets areas and the Chicago gateway. Having been given the
personal commitment of the Chief Executive Officers of both applicant railroads

to make the merger work, I am confident that this merger will be implemented
smoothly and will result in overall service improvements in relatively short .

order. The conditions we are imposing, however, will make sure that we are on
top of the situation in case it does not.

Protection of the Environment. Our decision appropriately protects the
environment. The transaction has many environmental benefits, including the
anticipated removal of over 1 million truck trips a year from our Nation’s
highways. At the same time, the proposal raised environmental concerns. In
response, for the fifst time.ever in a merger, the Board issued a full
environmental impact statement. We also have encouraged the railroads and
local communities to meet and attempt to address issues privately, and several
have beenable to:successfully resolvé their.concerns. In Cleveland, for example,
akey traffic center for this merger, the parties, after months of discussion, have
reached mutually acceptable agreements that preserve the operational integrity
of the transaction while addressing important community life concerns. T am

pleased that we are able to give effect to win-win settlements such as this one,.

and others in the area surrounding Cleveland and in so many other places. At
the same time, for the communjtieg that could not reach agreement with. the
carriers, our decision does provide necessary and approptiate conditions
pertaitiing to grade-crossing safety, hazardous materials, traffic delay and noise,

among others. And, with the recommended mitigation that the applicants have
agreed to carry out, the transaction will'not have, and cannot be viewed as
having, a disproportionately high and adverse impact on minority and low-
income-areas. '

The Promotion of Safety. Our decision clearly promotes safety, More than
‘half'of the environmental conditions involve safety. For the first time everin a
merger, the applicants were required to submit safety integration plans. And, as
part of the merger implementation oversight, the implementation of these plans
will be carefully monitored through a memorandum of understanding between
the Board and the Department of Transportation, which clearly represents a
cooperative governmental initiative in the public interest.

Recognition of Employee Interests. As previously discussed, the proposal
before us will mean more jobs overall in the long run. And, by adopting the
UTU proposal in mandating the creation of Labor Task Forces to focus onissues
such as safety and operations, our decision will help promote safety and quality
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of life for employees. Also, our decision provides the protections of New York
Dock, and it reaffirms the negotiation and arbitration process as the proper way
to resolve important issues relating to employee rights. Thus, the Board has
made clear in its decision, as requested by rail labor, that the Board’s approval
of the application does not indicate approval or disapproval of any of the
involved CBA overrides that the applicants have argued are necessary.
Overall Benefits, The package we are approving should cleatly promote the
public interest. The original transaction, with its subsequently negotiated
agreements, and with the conditions we are imposing, will provide many
benefits to many people. The extensive oversight and monitoring will help us
to ensure that these benefits will materialize, and the private-mechanisms. in
place for oversight will provide a vehicle by which the important and
constructive private-sector dialogue, initiated prior to the Board’s decision today
among the applicants, other. railroads, ‘shippers, employees, and affected
communities, can continue.
~ Our decision promotes private-sector initiatives that are in the public
interest and represents good, common sense government. It provides a resolution
that is best for the national interest at large, and for the East in particular.
Approval of this merger as conditioned is an historic moment for the Board, for
transportation, arid for the Nation as a whole. .

VICE-CHAIRMAN OWEN, commenting:

Since 1920, it has been the public policy of this nation to encourage railroad
mergers that are in the public interest. The “public interest” — just what does
that expression mean? We are instructed, via the statute, agency precedent, and
the courts, that in the context of a proposed merger, that expression should mean
competition and improved rail service for shippers. For railroads, it should
mean growth, better returns on investments, more efficient use of assets, and
infrastructure improvements. For labor, it should mean fair working conditions
and wages, and enhanced job security. And last, but not least, for impacted
communities, it should mean fair and equitable arrangements affecting the

- environment and thie quality of life.:

Ifind that, in the context of this proposed merger and in view of the quality
of the arguments and evidence, this is indeed a proposed merger in the public
interest. I vote to approve it.

In my opinion, this merger, as approved and conditioned, reasonably
approximates what was envisioned, as far back as the Final System Plan, as
viable two-carrier competition in the East. Overall, as approved, this transaction
will have substantial procompetitive results.
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I'believe that the public overall should be pleased as a result of what we do
here today. Conrail has been replaced by two viable, efficient, and quality
carriers, who promise to compete vigorously. Such competition cannot help but
enure to thé public benefit and interests. Concomitantly, the nation’s
‘communities and highways will benefit from the removal of many thousands of
trucks from the nation’s highways.

Is it a perfect plan? Perhaps not. Will there be some competitive harm, or
dislocation? Maybe, but-only time will tell. I find on balance, however, the
evidence compelling that the approval of this merger, as conditioned by the
Board’s decision, will ease, and in some cases completely eliminate the harm of
a competitive imbalance in many parts of the East that has gone on for far too
long.

1 am thankful that the debate consisted of many diverse views. ButI
believe that what we do here today will in the long run achieve the greatest good
with a minimum amount of harm. 'In this regard, I would commend the
applicants and the National Industrial Transportation League, and the United
Transportation Union, among others, for sitting down at the table in advance of
these proceedings, pursuing meaningful dialogue, and reaching exceptional and
novel resolutions. That was truly' an example of the private market place
regulating itself better than any governmental body could do.

I would also commend the role of other fedetal agencies, such as the FRA
in matters of safety, and DOT and DOJ for their valuable input regarding some
of the competitive anid operational issues, it advancement of the process.

We prescribe here today carefully crafted. economic, operational, and
environmental conditions designed, on balance, not only to enhance further the
competitive and public benefits of'this merger, but also to enhance the Board’s
ability to recognize and cure potential problems in the merger’s future
implementation.

Accordingly, let me stress to the skeptics, that this agency intends on bemg
an alert watch dog. The Board will not hesitate for a moment to exercise its
authority to impose additional competmve operational, and environmental relief
when necessary. As such, I will hold the applicants to their promises and
* commitments.

Lastly, I would be remiss if I did not take a. moment here to thank the
Board’s Staff. I must admit, I came here from the private sector 3 years ago
with some of the same negative stereotypical perceptions of civil servants shared
by others. However, I am here to tell you that the civil servants here at the STB,
at least, are some of the most dedicated, talented, and committed found
anywhere in the federal workforce. This agency possesses some of the finest and
competent transportation specialists in the world. I thank them all —  the
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merger team, the Chairman and her staff, and, last butiiot least, my staff, for
fulfilling their responsibilities in the highest tradition of excellence. '

It is ordered: .

1. In STB Finance Docket No. 33388, the application filed by CSXC,
CSXT,NSC,NSR, CRR, and CRC is approved, subject to the imposition of the
conditions discussed in this decision. The Board expressly reserves jurisdiction
over- the: STB- Finance Docket No. 33388 proceeding .and all embraced
proceedirgs in order to implement the 5-year oversight condition imposed in

- this decision and, if necessary, to impose additional conditions and/or to take

other action if, and to the extent, we determine it is necessary to impose:
additional conditions and/or to take other action to address harms caused by the
CSX/NS/CR transaction.”

2. If CSXC, CSXT, NSC, and NSR assume control over CRR and CRC, .
they shall confirm in writing to the Board, within 15 days after such assumption
of control, the date of such assumption. - Applicants shall submit to the Board
three copies of the journal entries, if any, recording such assumption of control.

3. Applicants shall give 14 days' prior notice to the Board and to the public
of the date that will be designated as Day One.”®

4. If applicants effect the Division; they shall confirm in writing to the
Board, within 15 days after Day One, the. date on which the Division was
effected (i.e., the date that was Day One). Applicants shall submit to the Board
three copies of the journal entries, if any, recording the Division.

5. Allnotices to the Board as'a result of any authorization shall refer to this
decision by setvice date and docket number.

6. No change or modification shall be made in the terms and conditions
approved in‘the authorized application without the prior approval of the Board.

" 7. Except as otherwise provided in this decision, the approval granted
herein' expressly includes, without limitation, the following elements of the
transaction as provided for in the application and in the Transaction Agreement

*2 We intend to monitor implementation of the CSX/NS/CR transaction and the workings of
the conditions imposed in this decision with respect to a variety of matters, including but by no
means limited to the following matters: applicants' adherence to the various representations made
during the course of this proceeding; problems in.the Chicago switching district; the effect of the
acquisition premium on the rate reasonableness jurisdictional threshold and on revenue adequacy
determinations; and transaction-related impacts on Amirak passenger operations and regional rail
passenger operations. B -

3 Day One, also known as the Closing Date, is the date on which applicants will-effect the
Division (the division between CSX and NS of the operation and use of the assets of Conrail).
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and the Ancillary Agreements referred to therein: . (a) the joint acquisition of
control of CRR and CRC by CSX and NS; (b) the NYC/PRR assignments; (c)

the entry by CSXT into the CSXT Operating Agreement and the operation by

CSXT of the assets held by NYC; (d) the entry by NSR into the NSR Operating -
Agreement and the operation by NSR of the assets held by PRR; (e) the entry

by CSXT, NSR, and CRC into the Shared Assets Areas Operating Agreements

and the operation by CSXT, NSR, and CRC thereunder of assets held by CRC;
(f).the continued control by CSX, NS, and CRR of NYC and PRR, subsequent

to the transfer of CRC assets to NYC and PRR, and the common control by

CSXC, CSXT, ‘NSC, NSR, CRR, and CRC of NYC and PRR,; and the carriers

each of them controls; (g) the acquisition by. CSXT and NSR of the trackage

rights listed inItems 1.B and 1.A, respectively, of:Schedule 4 of the Transaction

Agreement; (h) the acquisition by CSXT and NSR of the nghts with respect to

the NEC listed in Ttem: 1.C of that Schedule; (i) the acquisition by CSXT of the

rights prov1ded for by the Monongahela Usage Agreement; (j) the acquisition

by CRC from CSXT and NSR, and by CSXT and NSR from each other, of
certain incidental trackage rights over certain line segments; as identified in

Section 3(c) of each of the three Shared Assets Areas Operating Agreements;

and (k) the transfer 6f CRC's Streator Line to. NS.

8. Except as otherwise provided in this decision, NYC and PRR shall have,
upon consummation of the-authorized control and the NYC/PRR assignments,
all of such tight, title, interést in and other use of such assets as CRC itself had,
noththstandmg any provision in any law, agreement, order, document, or
otherwise, purporting to limiit or prohibit CRC's unilateral transfer or assignment
of such assets to another person or persons, or purporting to affect those rights,
titles, interests, and uses in the case of ‘a change of control.

9. Except as ‘otherwise provided in this decision; CSXT and NSR may
conduct, pursuant to 49 U.S.C. 11321, operations over the routes of Conrail as
provided for' in; the - application, including those presently operated by CRC
under trackage ‘rights or leases (including but not limited to those listed in
Appendix L to the application), as fully and to the same extent as CRC itself
could; notwithstanding any provisioh in any law, agreement, order, document,
or'otherwise, purporting to limit or prohibit CRC's unilateral assignment of its
operatmg rightsto another person or persons, or purporting to affect those rights
in the case of a change in control.

10. Except asotherwise provided in this decision, CSXT and NSR may use,
operate, perform, and enjoy the Allocated Assets and the assets in Shared Assets
Areas congisting of assets other than routes (including, without limitation, the
Existing Transportation Contracts), as provided for in the application and
pursuant to 49 U.S.C. 11321, to the same extent as CRC itself could,
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notwithstanding any provision in any law, agreement, order, document, or
otherwise, purporting to limit or prohibit CRC's assignment of its rights to use,
operate, perform, and enjoy such assets to another person or persons, or

purporting to affect those rights in the case of a change in control. As respects
any CRC Existing Transportation Contract (i.e., any CRC transportation contract
in effect as of Day One) that contains an antiassignment or other similar clause:
at-the end of the 180-day period beginning on Day One, a shipper with such a
contract may elect either (a) to continue the contract until the expiration thereof
under the same terms with the:same carrier thathas provided service during the .
180-day period, or (b) to exercise whatever termination tights exist under the
contract, provided the shipper gives 30 days' written notice to the serving carrier.

11: To the extent that the ownershlp interests and control by CSX and NS
over CRR, CRC, NYC, or PRR; or any other matter provided. for in the
Transaction Agreement or in the Ancillary Agreements referred to therein, may
be deemed to be a pooling or division by CSX and NS of traffic or services or
any part of earnings by CSX, NS; or Conrail within the scope of 49
U:S:C. 11322, such pooling or division is approved pursuant {049 U.8.C. 11321
and 11322.

12. Discontinuance of the temporary trackage rights to be granted to NSR
on the CRC line between Bound Brook, NJ, and Woodbourne, PA (to be
assignedto NYC and operated by CSXT), at the time and on the terms provided
for in the Transaction Agreement, is approved.

13. The terms of the acquisition of CRR stock by CSXC, NSC, Tender Sub
and Merger Sub are fair and reasonable to the stockholders of CRR CSXC, and
NSC.

14. The NYC/PRR assignments are not within the scope of 49 US.C.
10901.

15. CRC will continue to be, after the Closing Date, a "rail carrier" as
defined at 49 U.S.C. 10102(5).

16. Applicants must comply with all of the conditions imposed in this
decision, whether or not such conditions are specifically referenced in these
ordering paragraphs.

17. Applicants must comply with the environmental mitigation conditions
set forth in Appendix Q.

18. Applicants must comply with the operational monitoring condition
imposed in this decision, and, in connection therewith, must file periodic status
reports and progress reports, as indicated in this decision.

19. Applicants must adhere to all of the representations they made during
the course of this proceeding, whether or not such representations are
specifically referenced in this decision.
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20. Applicants must adhere to all of the terms of the NITL agreement,
subject to the modifications made in this decision.”®

21. Applicants must adhere to the terms of the settlement agreements that
were entered into with Amtrak, ESPA, STWRB, the City of Indianapolis, and
UTU.

22. Applicants must monitor origins, destinations, and routings for the
truck traffic at their intermodal terminals in Northern New Jersey and in the
Commonwealth of Massachusetts in a manner that will allow us to determine
whether the CSX/NS/CR transaction has led to substantially increased truck
traffic over the George Washington Bridge. Applicants should report their
results on a quarterly basis,

23. Applicants: mustallow IP&L to choose between having its Stout plant
served by'NS directly or via switching by INRD; must allow for the creation of
an NS/ISRR interchange at MP 6.0 on ISRR's Petersburg Subdivision for traffic
moving; to/from either the Stout plant or the Perry K plant; and must provide
conditional rights for either NS or ISRR to serve any build-out to the
Indlanapohs Belt Line.

24. Applicants must consult with ASHTA concerning the routing of its
hazardous materials shipments.

25. Applicants and the Port of Wilmington must enter into discussions
respecting any problems concerning switching services and charges, and must
advise us, nolater than September 21, 1998, of the status of these discussions.

26." Applicants must athere to their representation that, although NS will
have operational control of Conrail's MGA lines, CSX will have equal access to
all current and future facilities located on or accessed from such lines.

27. Apphcams should meet with labor representatives and attempt to form
task forces for the purpose of promoting laber-management dialogue concerning
implemeritation and safety issues.

28. CSX must attempt to negotiate, with CP; an agreement pursuant to
which CSX will grant CP either haulage rights unrestricted as to commodity and
“geographic scope, or trackage rights unrestricted as to commodity and

% The modifications made in this decision include, but are not limited to, the following: (a)
the extension of the oversight period from 3 to 5 years; (b) the extension of the single-line to joint-
line and reciprocal switching protections to reach shortlines that connect with Conrail and the
shippers served by such shortlines; (c) the extension of the reciprocal switching provision to
switching heretofore provided by CSX and NS to Conrail, where feasible; and (d) the revision of the
plan for allocation of Conrail shipper contracts between CSX and NS to permit only a temporary
override of 4ntiassignment and other similar provisions that would unduly impede the carrying out
of the transaction.
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geographic scope, over the east-of-the-Hudson Conrail line that runs between
Selkirk (near Albany) and Fresh Pond (in Queens), under terms agreeable to
CSX and CP, taking into account the investment that needs to continue to be
made to the line. If CSX and CP have not reached an agreement by October 21,
1998, we will initiate a proceeding addressing this matter. CSX and CP should
advise us, no later than October 21, 1998, whether they have or have notreached
an agreement. .

29. CSX must make, by October 21, 1998, an offer to the City of New York
to establish a committee intended to develop ways to promote the development
of rail traffic to and from the City, with particular emphasis on Conrail's Hudson
Line, as well as ways.to address the City's goals of industrial development and
the reduction of truck traffic that is divertible to rail movement, and CSX's goals
to provide safe, efficient, and profitable rail freight service.

30. CSX must cooperate with the New York interests in studying the
feasibility ofupgrading cross-harbor float and tunnel facilities to facilitate cross-
harbor rail movements, and, in particular, must participate in New York City's
Cross Harbor Freight Movement Major Investment Study.

31. CSX mustdiscuss with P&W the possibility of expanded P&W service
over trackage or haulage rights on the line between Fresh Pond, NY, and New
Haven, CT, focusing on operational and ownership impediments related to
service over that line.

32. CSX must adhere to its agreements with CN and CP that provide for
lower switching fees in the Buffalo area and increased access to these carriers
for cross-border, truck-competitive traffic.

33. CSX must meet with regional and local authorities in the Buffalo area
to establish a committee to promote the growth of rail traffic to-and from the
Greater Buffalo arga. ~

. 34. CSX must transfer to NS the trackage rights now held by CSX overthe
Conrail line-thatrwas formerly a Buffalo Creek Railroad line.

35. CSX must adhere to its representation regarding investment in new
connections and upgraded facilities in the Buffalo area.

36. CSX must attempt to negotiate, with IC, a resolution of the CSX/IC
dispute regarding dispatching of the Leewood-Aulon line in Memphis. CSX and
IC must advise us, no later than September 21, 1998, of the status of their
negotiations.

37. The $250 maximum reciprocal switching charge provided for in the
NITL agreement must be applied to certain points in the Niagara Falls area for:
traffic using International Bridge and Suspension Bridge, for which Conrail
recently replaced its switching charges with so-called "line haul" charges.
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38. A 3-year rate study will be initiated to assess whether Buffalo-area

shippers will be subjected to higher rates because of the CSX/NS/CR

transaction.

39. As respects any shortline, such as RBMN, that operates over lines
formetly operated over by CSX, NS, or Conrail (or any of their predecessors),
and- that, in connection with such operations, is subject to a "blocking”
provision: CSX and NS, as appropriate, must enter into an arrangement that has
the effect of providing that the reach of such blocking provmmn is not expanded
as a result of the CSX/NS/CR transaction.

40. As respects AA's new contract with Chrysler, CSX and NS must take
no action that would undermine, or interfere with AA's ability to provide quality
interline service under, this contract.

41. The Belt Line Principle advocated by PBL will continue to have, after
implementation of the CSX/NS/CR transaction, the effect, if any, that it
presently has. Nothing:in this decision should be taken to preempt that principle
in any way.

42. Conrail's trackage rights on the NS line between Keensburg, IL, and
Carol, IN, must be transferred to CSX.

43. As respects Wyandot and NL&S, CSX and NS: must adhere to their
offer to provide single-line service for all existing movements of aggregates,
provided they are tendered in unit-trains or blocks of 40 or more-cars; and in

other circunistances including new movements, for shipments moving at least

75 miles, must arrange run-through operations (for shipments of 60 cars or
more) and pre-blocking arrangements (for shipments of 10 to 60 cars).

44. NS will have access to any new line constructed by JS&S or NS, or by
any entify other than CSX, between the JS&S facility at Capital Heights, MD,
and any line over which NS has trackage rights.

45. In STB Finance Docket No. 33388 (Sub-No. 1), the notice, to the extent
not previously made effective, is accepted.

46. In STB Finance Docket No. 33388 (Sub-Nos. 2, 3, 4, 5, 6, and 7), the
petitions, to the extent not previously granted, are granted.

47. In STB Finance Docket No. 33388 (Sub-Nos. 8,9, 11, 13, 15, 16, 17,

- 19 and 20), the notices are accepted.

48. In STB Finance Docket No. 33388 (Sub-Nos. 10, 12, 14, 18 21 and
22), the petitions are granted.

49. In STB Finance Docket No. 33388 (Sub-No.23), the notice is accepted.

50. In STB Finance Docket No. 33388 (Sub-No. 24), the petition is granted.

51. In STB Finance Docket No. 33388 (Sub-Nos. 25,27, 28, 29, 30, 32, 33,
and 34), the notices are accepted.
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52. In STB Finance Docket No. 33388 (Sub-No. 26), the application is
approved.

53. In STB. Fmance Docket No. 33388 (Sub-No. 31), the petition is
dismissed.

54. In STB Finance Docket No. 33388 (Sub-No. 35), the responsive
application filed by New York State Electric and Gas Corporation is dismissed.

55. In STB Finance Docket No. 33388 (Sub-No. 36), 'the responsive
application filed by I&M is denied.

56. In STB Finance Docket No. 33388 (Sub-No. 39), the responsive
application filed by LAL: is granted to the extent necessary to permit LAL to
operate across Conrail's Genesee Junction Yard to reach a connection with R&S;
and, otherwise, is denied. CSX and LAL: must attempt to negotiate the details
of such operations; and, if negotiations are not fully successful, may submit
separate proposals no later than September 21, 1998.

57. STB Finance Docket No. 33388 (Sub-No. 54) is discontinued.

58, In STB Finance Docket No. 33388 (Sub-No. 59), the responsive
application filed by WCL is denied.

59. In STB Finance Docket No. 33388 (Sub-No. 61), the responsive
application filed by B&LE is dismissed.

60. In STB Finance Docket No. 33388 (Sub-No. 62), the responsive
application filed by IC is denied.

"~ 61. In STB Finance Docket No. 33388 (Sub-No. 63), the responsive
application filed by RJCW is denied.

62. In STB Finance Docket No. 33388 (Sub-No. 69), the responsive
application filed by NYDOT and NYCEDC is granted in part and denied in part,
as indicated in this decision.

63. In STB Finance Docket No. 33388 (Sub-No. 72), the responsive
application filed by Belvidere & Delaware River Railway and the Black River
& Western Railroad-is dismissed.

64. In STB Finance Docket No. 33388 (Sub-No. 75), the responsive
application filed by NECR: is granted insofar as it seeks to require CSX to grant
NECR trackage rights between Palmer, MA, and West Springfield, MA; and,
otherwise, is'denied. CSX and NECR: must attempt to negotiate the details of
such trackage rights; and, if negotiations are not fully successful, may submit
separate proposals no later than September 21, 1998.

65. In STB Finance Docket No. 33388 (Sub-No. 76), the responsive
application filed by ISRR is denied.

66. In STB Finance Docket No. 33388 (Sub-No. 77), the résponsive
application filed by IORY is dismissed.
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67. In STB Finance Docket No. 33388 (Sub-No. 78), the responsive
application filed by AA is denied.

68. In' STB Finance Docket No. 33388 (Sub-No. 80), the responsive
application filed by W&LE is granted in part and denied in part. As indicated
in this decision, applicants must (a) grant W&LE overhead haulage or trackage

* rights access to Toledo, with connections to AA and other railroads at Toledo,

(b) extend W&LE's lease at, and trackage rights access to, NS' Huron Dock ori
Lake Erie, and'(c) grant W&LE overhead haulage or trackage rights to Lima,
OH, with a.connection to IORY at Lima. Applicants and W&LE must attempt
to negotiate a solution with regard to these matters; and, if negotiations are not
fully successful, may submit separate proposals no later than October 21, 1998,
Further, applicants and* W&LE mmst attempt to negotiate an . agreement
concerning mutually beneficial arrangements, including allowing W&LE to
provide service to.aggregates shippers or to serve shippers along CSX's line
between Benwood and Brooklyn Junction, WV, and inform us of any such
arrangements reached,

69. In STH Finance Docket No. 33388 (Sub-No. 81), the responsive

~ application filed by CNR and GTW is dismissed.

70. In STB Finarice Docket No. 33388 (Sub-No. 83), the notice filed by

GTW is dismissed.

71. In STB Docket Nos. AB-167 (Sub-No. 1181X), AB-55 (Sub-No.
551X), and AB-290 (Sub-Nos. 194X and 197X), the notices are accepted.

72. In'STB.Decket No. AB-290 (Sub-No. 196X), the petition is granted.

73. In STB!Docket Nos. AB-167 (Sub-No. 1181X) and AB-55 (Sub-No.
551X), the notice of exemption i$ modified to implement interim trail use/rail
banking for 180 days commencing from July 23, 1998. If an interim trail

- use/rail banking agreement is reached, it must require the trail user to assume,

for the term of'the agreement; full responsibility for management of, for any
legal liability arising -out of the transfer or-use of (unless the user is immune
from liability, in which case it need only indemnify the railroad against any
potential liability), and for the payment of any and all taxes that may be levied
or assessed.against, the right-of- -way. Interim trail use/rail banking is subject to

the future restoration of rail service and to the user's continuing-to meet the -

~ financial obligation for the right-of-way. If interim trail use is implemented, and

subsequently the user intends to terminate trail use, the user must (i) send the
Board a copy ofithe cover page of this decision and the page(s) containing this
ordering paragraph,:and (ii) request that this ordering paragraph be vacated on
a specified date. If any agreement for interith trail use/rail banking is reached
within 180 days of July 23, 1998, interim trail use may be implemented. If no
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agreement is reached by that time, CRC or CSXT (as appropriate) may fully
abandon the line, on or after Day One.2®® - ‘

74. In STB Docket Nos, AB-167 (Sub-No. 1181X), AB-55 (Sub-No.
551X), and AB-290 (Sub-No. 194X), the requests for public use conditions are
granted, and each exempted abandonment is subject to the condition that the
appropriate railroad (CRC, CSXT, or NW, as appropriate) leave intact all of the
rights-of-way underlying the tracks, including bridges, trestles; culverts, and
tunnels (but not tracks, ties, and signal equipment), for a period of 180 days
from August 22, 1998, to enable any State or local government agency, or other
interested person, to negotiate the acquisition of the lines for public use.2*®

75. In STB Docket Nos. AB-167 (Sub-No. 1181X), AB-55 (Sub-No.
551X}, and AB-290 (Sub-Nos. 194X, 196X, and 197X): a formal expression
of intent to file an OFA under 49 CFR 1152.27(c)(1) or (c)(2), as appropriate,
to allow rail service to continue must bereceived by the appropriate railroad(s)
and the Board by July'31, 1998; and the OFA must be received by the
appropriate railroad(s) and the Board by August 21, 1998, subject to time
extensions authotized under 49 CFR 1152.27(c)(1)(i)(C) or (c)(2)(ii)(C), as
appropriate. The offeror must comply with 49 U.S.C. 10904 and must also
comply with 49 CFR 1152.27(¢)(1) or (¢)(2), as appropriate. Each OFA must
be accompanied by a $1,000 filing fee. See, 49 CFR 1002.2(£)(25). OFAs and
related correspondence to the Board must refer to the appropriate proceeding by
docket number, and the following notation must be typed in bold face on the
lower leftthand corner of the envelope: "Office of Proceedings, AB-OFA".
Provided no OFA has bdpn~red¢ivcd, the exemptions in STB Docket Nos. AB-
167 (Sub-No. 1181X), AB-55(Sub-No. 551X), and AB-290 (Sub-Nos, 194X,
196X, and 197X) will be effective on Day One (unless stayed pending
reconsideration). Petitlons to stay the exemptions in STB Docket Nos. AB-167
(Sub-No. 1181X); AB-55 (Sub-No.551X), and AB-290 (Sub-Nos. 194X, 196X,
and 197X) must b filed-by July 31, 1998, and-petitions to reopen muistbe filed
by August 12, 1998. ’

* Because offers of financial assistance (OFAs) take precedence over trail use, if an OFA is
filed by August 21, 1998, trail use negotiations will have to await the completion of the OFA
process. If an OFA results in the continuation of rail service, the trail use condition will have no

- effect. . ’ .
% Because OFAs also take precedence over public use, if an OFA is filed by August 21, 1998,
public use negotiations will have to await the completion of the OFA process. If an OFA results in
the continuation of rail service, the public use condition will have no effect.

3S.T.B.



394 SURFACE TRANSPORTATION BOARD REPORTS

76. With respect to each abandonment exempted in STB Docket Nos. AB-
167 (Sub-No. 1181X), AB-55 (Sub-No. 551X), and AB-290 (Sub-Nos. 194X
and 196X), the appropriate railroad (CRC, CSXT, or NW, as appropriate) shall
file, pursuant to the provisions of 49 CFR 1152.29(e)(2), a notice of
consummation with the Board to signify that it has exercised the authority
granted and fully abandoned the line: If consummation has not been effected by
the filing of a notice of consummation by July 24, 1999, and there are no legal
or regulatory barriers to consummation, the authority to abandon will
automatically expire. If any legal or regulatory barrierto consummation exists
at the end of the 1-year period that begins on July 23, 1998, the notice of
consummation must be filed not later than 60 days after satisfaction, expiration,
or removal of the legal or regulatory barrier.?

77. The labor protective conditions set forth in New York Dock Ry. —
Control — Brooklyn Eastern Dist., 360 1.C.C. 60, 84-90 (1979), aff'd sub nom.
New York Dock Ry. v. United States, 609 F.2d 83 (2d Cir. 1979), will apply to:
(1) the authority granted in STB Finance Docket No. 33388 for .(a) the
acquisition.and exercise by CSX and NS of ¢ontrol, joint control, and common
control of CRR, CRC, NYC, and PRR, {b) the NYC/PRR assignments, (c) the
entry into and performance of operating agreements for Allocated Assets and
Shared, Assets, and'(d) the transfer of the Streator Line to NS; (2) the line
transfer exempted in $TB Finance Docket No. 33388 (Sub-No. 24); and (3) the
control transaction approyed in STB Finance Docket No. 33388 (Sub-No. 26).

78. The labor protective conditions set forth in Mendocino Coast Ry., Inc.
— Lease and Qperate, 354 1.C.C. 732 (1978), as modified in Mendocino Coast
Ry., Inc. — Lease and. Operate, 360:1.C.C.. 653 (1980), will apply to the
authority granted in STBFinance Docket No. 33388 for the operation by CSX
and NS of track leases with other rail carriers to which Conrail is a party.

79. The ldbor protective conditions set forth in Norfolk and Western Ry.
Co. — Trackage Rights— BN, 354 1.C.C: 605, 610-15-(1978), as-modified in
Mendocino Coast Ry., Inc. — Lease and Operate, 360 1.C.C. 653, 664 (1980),
* willapply to: (1) thetrackage rights authorizations provided for in STB Finance
Docket No. 33388; (2) the trackage righits exempted in STB Finance Docket No.

*7 Because the exemptions in STB Docket Nos, AB-167 (Sub-No. 1181X), AB-55 (Sub-No. - .
551X), and AB-290(Sub-Nos. 194X and 196X) will not be effective until Day One, we point out
that, as indicated in 49. CFR 1152.29(e)(2), the appropriate railroad (CRC, CSXT, or NW, as
appropriate) may file a request for an extension of time to file a notice of consummation so long as
it does so sufficiently in advance of the deadline for notifying the Board of consummation to allow
for timely processing. '
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33388 (Sub-Nos. 25, 27, 28, 29, 30, 32, 33, and 34); and (3) the trackage rights
-arrangements imposed as conditions in STB Finance Docket No. 33388258

80. The labor protective conditions set forth in Oregon Short Line R. Co.
— Abandonment — Goshen, 360 1.C.C. 91, 98-103 (1979), will apply to: (1)
the one discontinuance approved in STB Finance Docket No. 33388; (2)-the
relocation exempted in STB Finance Docket No. 33388 (Sub-No. 23); and 3)
the abandonments and one discontinuance exempted in STB Docket Nos. AB-
167 (Sub-No. 1181X), AB-55 (Sub-No. 551X), and AB-290 (Sub-Nos. 194X,
196X, and 197X).2% ;

81. All conditions that were requested by any party in the STB Finance
Docket No. 33388 proceeding and/or in the various embraced proceedings but
that have not been specifically approved in this decision are denied. .

'82. Asrespects certain procedural matters not previously addresséd: (a)
the ARU-6 petition filed July 18, 1997, by ARU is denied; (b) the CDB-1
comments filed October 22, 1997, by Charles D. Bolam are accepted for filing
and made part of the record; (c) the comments filed November 26, 1997, by
Durham, respecting the North J ersey SAA operating plan, are accepted for filing
and made part of the record; (d) the NITL-10 motion filed January 13, 1998, by
NITL is granted, and the NITL-11 pleading (also filed January 13, 1998) is
accepted for filing and made part of the record; (e) the RWGS-5 motion filed
February 26, 1998, by RWCS is granted, and the RWCS-4 brief (also filed
February 26, 1998) is accepted for filing and made part of the record; (f) the
-STW-5 motion filed February 26, 1998, by STWRB is granted, and the STW-4
brief (also filed February 26, 1998) is accepted.for filing and made part of the
record; (g) the NYAR No, 4 motion filed March 19, 1998, by NYAR is granted,
and the NYAR No. 4 reply is accepted for filing and made part ofthe record; (h)
the CE-12 motion filed May'26, 1998, by Consumers is denied, and the verified
statement attached thereto is rejected; (i) the GWWR-5 motion filed May 28,
1998, by Gatewayis: detniied; (j) the letter filed May-29, 1998, by NYCH is
denied in part (insofar as it amounts to a request for leave to file a reply to the

% Asrespects the Norfolk and Western conditions, the trackage rights arrangements imposed
as conditions in STB Finance Docket No. 33388 include, but are not necessarily limited to, any
trackage rights granted in STB Finance Docket No. 33388 (Sub-Nos. 39, 69, 75, and 80).

*® The New York Dock conditions, on the one hand, and the Mendocino Coast, Norfolk and -
Western, and Oregon Short Line conditions, on the other hand, provide differing levels of protection,
but, as respects affected employees of applicants and theirrail carrier affiliates, these differences will
be of no consequence: affected employees of applicants and their rail carrier affiliates covered by
the Mendocino Coast, Norfolk and Western, and/or Oregon Short Line conditions will also be
covered by, and will therefore be entitled to the protections of, the New York Dock conditions.
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brief filed February 23, 1998, by the Nadler Delegation) and is rejected in part

 (insofar as it amounts to a reply to the brief filed February 23, 1998, by the

Nadler Delegation); and (k) the Wyandot-6 pleading filed June 16, 1998, by
Wyandot is denied, insofar as that pleading constitutes a motion to strike.
83. This decision shall be effective on August 22, 19982

By the Board, Chairman Morgan and Vice Chairman Owen. Chairman
Morgan and Vice Chairman Owen commented with separate expressions.

7 As respects operational matters, the conditions we have imposed fo ameliorate the
consequences of the division of Conrail's assets between CSX and NS (e.g., the NECR trackage
rights).are intended to be effective on Day One.
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APPENDIX A: EMBRACED PROCEEDINGS

This decision covers both the STB Finance Docket No. 33388 lead proceeding and the
following embraced'proceedings: STB Finance DocketNo. 33388 (Sub-No, 1), CSX Transportation,
Inc. — Construction and Operation Exemption— Connection Track at Crestline, OH: STB Finance -
Docket No. 33388 (Sub-No. 2), CSX Transportation, In¢. — Construction and Operation Exemption
— Connection Track at Willow Creek, IN; STB Finance Docket No. 33388 (Sub-No. 3), CSXx
Transportation, Inc.— Constriction and Operation Exemption — Connection Tracks at Greenwich,
OH;; STB Finance Docket No. 33388 (Sub-No. 4), CSX Transportation, In¢. — Construction and
Operation Exemption— Connection Track at Sidney Junction, OH; STB Finance Docket No. 33388
(Sub-No. 5), Norfolk and Western Railway Company — Construction and Operation Exemption —
Connecting Track With Union Pacific Railroad Company at Sidney, IL; STB Finance Docket No.
33388 (Sub-No. 6), Norfolk and Western Railway Company — Construction and Operation
Exemption — Connecting Track: With Consolidated Rail Corporation at Alexandria, IN: STB
Finance Docket No. 33388 (Sub-No. 7}, Norfolk-and Western Railway Company — Construction
and Operation Exemption — Connecting Track With Consolidated Rail Corporation atBucyrus, OH;
STB Finance Docket No. 33388 (Sub-No. 8), CSX Transportation, Inc, — Construction and

' Operation Exemption — Connection Track at Little-Ferry, NJ, STB Finance Docket No. 33388

(Sub-No. 9), CSX Transportation, Inc. and The Baltimore and Ohio Chicago Terminal Railroad
Company — Construction and Operation Exemption — Connection Track at 75th Street SW,
Chicago, IL;' STB Finance Docket No. 33388 (Sub-No. 10), CSX Transportation, Inc. —
Construction and Operation Exemption — Connettion Trackat Exermont, IL; STB Finance Docket
No. 33388 (Sub-No, 11), C8X Transportation, Inc. and The Baltimore and Ohio Chicago Terminal
Railroad Company — Construction and Operation Exemption — Connection Track at Lincoln
Avenue; Chicago, IL; STB Finance Docket No. 33388 (Sub-No. 12), Norfolk Southérn Railway
Company — Construction and Operation Exemption — Connecting Ti rack With Consolidated Rail
Corporation at Kankakee, IL; STB.Finance Docket No. 33388 (Sub-No. 13), Norfolk and Western
Railway Company — Construction and Operation Exemption — Connecting Track With Ninois

- Central Railroad Company at Tolono, IL; STB Finance;Docket No. 33388 {Sub-No. 14), Norfolk

and Western Railway Company — Construction and Operation Exemption— Connecting Track With
Consolidated Rail Corporation at Butler, IN; STB Finance Docket No. 33388 (Sub-No. 15), Norfolk
and Western Railway Company -~ Construction and Operation Exemption— Connecting Track With
Consolidated Rail Corporation at Tolleston, IN; STB Finance Docket No. 33388 (Sub-No. 16),
Norfolk and Western Railway Company — Construction and Operation Exemption — Connecting
Track With-Consolidated Rail Corporation at Hagerstown, MD; STB Finance Docket No. 33388
(Sub-No. 17), Norfolk and Western Railway Company — Construction and Operation Exemption
— Connecting Track With Consolidated Rail Corporation at Ecorse Junction (Detroiy), MT, STB
FinanceiDocket.No. 33388 (Sub-No. 18), Norfolk and Western Railwdy Company — Construction
and Operation Exemption — Connecting Track With Consolidated Rail Corporation at Blasdell
(Buffalo), NY, STB Finance Docket No. 33388 (Sub-No. 19), Norfolk and Wesiern Railway Company
— Construction and Operation Exemption— Connecting Track With Consolidated Rail Corporation
at Gardenville Junction (Buffalo), NY; STB Finiance Docket No, 33388 (Sub-No. 20), Norfolk and
Western Railway Company — Construction and Operation Exemption ~— Connecting Track With
Consolidated Rail Corporation at Columbus, OH; STB Finance Docket No. 33388 (Sub-No. 21),
Norfolk and Western Railway Company— Construction and Operation Exemption — Connecting
Track With Consolidated Rail Corporation at-Oak Harbor, OH; STB Finance Docket No. 33388
(Sub-No. 22), Norfolk and Western Railway Company — Construction and ‘Operation Exemption
~— Conncting Track With Consolidated Rail Corporation at Vermilion, OH; STB Finance Docket
No. 33388 (Sub-No. 23), Norfolk and Western Railway Company — Joint Relocation Project
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Exemption--Over CSX Transportation, Inc. (Currently Consolidated Rail Corporation) at Erie, PA;
STB Finance Docket No. 33388 (Sub-No. 24), Consolidated Rail Corporation — Acquisition
Exemption — Line Between Fort Wayne, IN, and Tolleston (Gary), IN; STB Finance Docket No.
33388 (Sub-No. 25), Norfolk and Western Railway Company — Trackage Rights Exemption— CSX
Transportation, Inc.; STB Finance Docket No. 33388 (Sub-No. 26), CSX Corporation and CSX
Transportation, Inc. — Control — The Lakefront Dock and Railroad Terminal Company;
STB Finance Docket No. 33388 (Sub-No. 27), Norfolk and Western Raitway Company — T rackage
Rights Exemption— CSX Transportation, Inc.; STB Finance Docket No. 33388 (Sub-No. 28), CSX
Transportation, Inc.— Trackage Rights Exemption— Norfolk and Western Railway Company, STB
Finance Docket No. 33388 (Sub-No. 29), CSX Transportation, Inc.— T rackage Rights Exemption
— Norfolk and Western Railway Company; STB Finance Docket No. 33388 (Sub-No. 30), Norfolk
and Western Railway Company — Trackage Rights Exemption — CSx Transpértation, Inc.; STB
Finance DocketNo. 33388 (Sub-No. 31), CSX Corporation and CSX Transportation, Inc.— Control
Exemption — Albany Port Railroad Corporation; STB Finarice Docket No. 33388 (Sub-No. 32),
Norfolk and Western Railway Company ~ Trackage Rights Exemption— The Baltimore and Ohio
Chicago Terminal Railroad Company; STB Finance Docket No. 33388 (Sub-No. 33), Norfolk and
Wesiern Railway Company — Trackage Rights Exemption — The Baltimore and Ohio Chicago
Terminal Railroad Company; STB Finance Docket No; 33388 (Sub-No, 34), CSX Transportation,
Inc. — Trackage Rights Exemption — Norfolk and Western Railway Company, STB Docket
No. AB-167 (Sub-No. 1181X), Consolidated Rail Corporativon — Abandonment Exemption — In
Edgar and Vermilipn Cownties, IL; STB Docket No. AB-55 (Sub-No. 551X), CSX Transportation,
Inc.— Abandonment Exemption = In Edgar-and Vermilion Counties, IL; STB Docket No. AB-290
(Sub-No. 194X), Norfolk and Western Railway Company — Abandon Exemption — Between
South Bend and Dillon Junction in St. Joseph and La Porte Counties, IN; STB Docket No. AB-290
(Sub-No 196X), Norfolk and WesternRailway Company — Aband, it Exemption — Between
Toledo and Maumee in Lucas County, OH; STB Docket No..AB-290 (Sub-No, 197X), Norfolk and
Western Railway Company — Discontinuance Exémption — Toledo Pivot Bridgein Lucas County,
OH:*™, STB Finance Docket No. 33388 (Sub:No. 35), Responsive Application — New York State
Electric and Gas Carporation;”” STB Finance' Docket No. 33388 (Sub-No- 36); Responsive
Application —1 & M Rail Lirik; LLC;"™ STB Finance Docket No. 33888 (Sub-No. 39), Responsive
Application — Livonia, Avon & Lakeville Railroad Corporation; STB Finance Docket No. 33388
(Sub-No. 59), Responsive Application — Wisconsin Central Ltd.; STB Finande Docket No. 33388
(Sub-No. 61), Responsive Application — Bessemer and Lake Erie Railrond Company;* STB
Finance Docket No. 33388 (Sub-No. 62), Responsive Application. — Illinois 'Central Railroad
Company; STB Finanice Docket No. 33388,(Sub-No. 63), Responsive Application — R.J, Corman
Railroad “Gampany/Wéster‘n*Ohio Line; ST Finance DocketNo. 33388 (Sub-No. 69); Responsive

¥ NW initially sought authorization to abandon the Toledo Pivot Bridge, but subsequently
advised that it seeks authorization for discontinuance only. See, NS-63 (filed March 4,1998). The
STB Docket No. AB-290 (Sub-No. 197X) embraced proceeding has been reentitled to reflect that
only discontinuance is sotight. i

72 By pleading dated February 23, 1998, New York State Electric and Gas Corporation
withdrew its Sub-No. 35 responsive application.

™ The STB Finance Docket No. 33388 (Sub-No, 36) responsive application was initially filed
by three parties: 1&M, EJ&E, and Transtar. In view of the withdrawal of EJ&E and Transtar, the
STB Finance Docket No. 33388 (Sub-No. 36) embraced proceeding has been reentitled accordingly.

#* B&LE announced at the oral argument (on June 3, 1998) that it was withdrawing its Sub-
No. 61 responsive application. ’

3S8.TB.



CSX CORP. ET AL. —CONTROL -~ CONRAIL INC. ET AL. 399

\

Application — State of New York, by and through its Department of Transportation, and the New
York City Economic Development Corporation;’” STB Finance Docket No. 33388 (Sub-No. 72),
Responsive Application — The Belvidere & Delaware River Railway and the Black River & Western
Railroad;? STB Finance Docket No. 33388 (Sub-No. 75), Responsive Application— New England
Central Railroad, Inc.; STB Finance Docket No. 33388 (Sub-No. 76), Responsive Application —
Indiana Southern Railroad, Inc.; STB Finance Docket No. 33388 (Sub-No. 77), Responsive
Application — Indiana & Ohio Railway Company;””’ STB Finance Docket No, 33388 (Sub-No: 78),
Responsive Application — Ann Arbor. Acquisition Corporation, d/b/a Ann Arbor Railroad; STB
Finance Docket No. 33388 (Sub-No. 80), Responsive Application — Wheeling & Lake Erie Railway
Company; STB'Finance Docket No. 33388 (Sub-No. 81), Responsive Application — Canadian
National Railway Company and Grand Trunk Western Railroad Incorporated:;?™ and STB Finance
Docket No. 33388 (Sub-No. 83), Grand Trunk Western Railroad Incorporated — Construction and
Operation Exemption — Connecting Tracks at Trenton, MI ¥

™ The single responsive application filed jointly by (i) the State of New York, acting by and
through “its Department of Transportation (NYDOT), and (i) the New York City Economic
Development Corporation (NYCEDC), purports to be filed both in STB Finance Docket No. 33388
(Sub-No. 69) (the sub-number docket reserved by NYDOT) and in STB Finance Docket No. 33388
(Sub-No. 54) (the sub-number docket reserved by NYCEDC). We have previously noted, however,
that this single responsive application will be treated as if it had been filed in STB Finance Docket
No. 33388 (Sub-No. 69) only. See, Decision No. 54, at3n.2 (noting that there are two responsive
applicants but only one responsive application).

¢ By letter dated November 25, 1997, Belvidere & Delaware River Railway and the Black
River & Western Railroad withdrew their Sub-No. 72 responsive application.

7 By pleading dated February 25, 1998, Indiana & Ohio Railway Company withdrew its
Sub-No. 77 responsive appllcatlon

* By pleading dated February 23, 1998, Canadian National Railway Company and Grand
Trunk Westem Railroad Incorporated withdrew their Sub-No. 81 responsive application.

™ By pleading dated February 23, 1998, Grand Trunk Westem Railroad Incorporated

withdrew its Sub-No. 83 exempnon notice.
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APPENDIX B: ABBREVIATIONS

The Alton & Southern Railway Company
Ann Arbor Acquisition Corporation d/b/a Ann Arbor Railroad
. American Electric Power Service Corporation
. American Farm Bureau Federation
American Feed Industry Association
American Federation of Labor and Congress of Industrial
Organizations
AK Steel Corporation
APL Limited:
Albany Pott Railroad Corporation
American Public Transit Association
American Railway and Airway Supervisors Association
Allied Rail Unions
ASHTA Chemicals Inc.
American Short Line Railroad Association
American Trucking Associations
Bessemer and Lake Erie Railroad
B&MC, ST, and MC
Boston and Maine Corporation
The Baltimore and Ohio Chicago Terminal Railroad Company
Baltimore Area Transit Association
Business Council of New York State, Inc.
Brotherhood of Locomotive Engineers
The Burlmgton Northern and Santa Fe Railway Company .
Surface Transportation Board
The Belt Railway Company of Chlcago
Buffalo & Pittsburgh Railroad, Inc. -
. Cities of Bay Village, Rocky River, and Lakewood, OH
. Citizens. Advisory Committee for the Baltimore region
Cargill, Incorporated
collective bargaining agreement
Centerior Energy Corporation (now known as FirstEnergy
Corporation)
Commuter Rail Division of the Regional Transportanon Authority
of Northeast Illinois
Conservation Law Foundation
.. Chemical Manufacturers Association
. Chicago, Missouri & Western Railroad Company
CNR, GTC, and GTW
Coalition of Northeastern Governors
Canadian National Railway Company
Container-on-flatcar
.- CONSOL, Inc.
. Consumers Energy Company
Control Point
CPR, D&H, Soo, and SL&H
Canadian Pacific Railway Company
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U.S. Clay Producers Traffic Association, Inc.
CRR and CRC, and also their wholly owned subsidiaries other
than NYC and PRR
Consolidated Rail Corporation
Conrail Inc.
Conrail Shared Asset Operator
Connecticut Southern Railroad, Inc.
CSXC and CSXT and their wholly owned subsidiaries, and also
NYC :
C8X-Corporation
CSX Intermodal
CSX Transportation, Inc.
Connecticut Department of Transportation
Delaware and Hudson Railway Company, Inc.
... decibel
e .... State of Delaware Department of Transportation
DeKalb Agra............... DeKalb Agra, Inc.
Delaware River Port Interests. . PRPA, SJPC, DRPA, and PPC
J United States Department of Justice

- United States Department of Transportation

The Delaware River Port Authority

E.I DuPont de Nemours and Company, Inc.

Durham Transport, Inc.
. Delaware Valley Regional Planning Commission
. Environmiental Impact Statement
Eighty-Four Mining Company )
ElginjJoliet & Eastern Railway Company -
Environmental Law & Policy Center of the Midwest
Nine retirees:- Panl J. Engelhart, William J. Mclifatrick, H. C.
Kohout; Thomas F. Meehan, Jr., Lawrence Cirillo, Charles D.
Nester, Jacqueline A. Mace, Donald E. Kraft, and Robert E.
Graharm,
Erie-Niagara Rail Steering Committee
Environmental Protection Agency
Employee Retirement Income Security Act of 1974
Empire State-P: Association
Eight State Rail Preservation Group
The Finger Lakes Railway
Fina Ojl:and.Chemical Company
Fort Orange-Paper Company
Four City Consortium, an association of the Cities of
East Chicago, Hammond, Gary, and Whiting, IN

FRA.......ooiveiianinns Federal Railroad Administration
GAAP. .. generally accepted accounting principles
Gateway GWWR and GWER
General Mills.............. General Mills, Inc.
GPU Generation, Inc.
Grand Trunk Corporation

Genesee Transportation Council
Grand Trunk Western Railroad Incorporated
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Gateway Eastern Railway Company
Gateway Western Railway Company
Housatonic Railroad Company, Inc.
. J.B. Hunt Transpott, Inc.
1 & M Rail Link, LLC
International Association of Machinists and Aerospace Workers
Illinois Central Railroad Company
.. TInterstate Commerce Commission
. ICC Termination Act of 1995
Indiana Harbor Belt Railway
Iilinois Department of Transportation
Indiana Rail Road Company
Indiana & Ohio Railway Company
The International Paper Company
Indianapolis Power & Light Company
Indiana Port Commission
. Inland Steel Company
Institute of Sérap Recycling Industries, Inc.
Indiana Southern Railroad, Inc.
Joseph Smith.& Sons, Inc.
. IStar Consolidated, Inc., division of Jacobs Industries Ltd.
Juniata Valley Railroad Company
Eastman Kodak Company
.. Livonia, Avon& Lakeville Railroad Corporation
. Long Island:Rajl Road
Lycoming Villey:Railroad Company
Maryland Rail Comniuter Service
A.T. Masséy Coal Company, Inc.
Maine Ceniral Railroad Company
Maine Departmem of Transportation
Green Merger Cotp.
Monongahela Railway
Millennium Petroghemicals Inc. (now Equistar Chemicals, LP)
Maryland Midlan
Martin Manetta Materials
Metro-] Nenh pommuter -Railroad Company
Memorandum of Understanding
- .... Milépost
Nadler Delegation. .. ... ..... United States Representative Jerrold Nadler and 23 other
Members of the United States House of Representatives (at the
time-off the filing of the Nadler Delegation's  intervention
petition): tHe chorable Christopher Shays, the Honorable.
Charles Rangel, lhe Honorable Ben Gilman, the Honorable
Barbara. Kennelly; the Honorable Nancy Johnson, the
N Honorabde Charles: Schumer, the Honorable Rosa DeLauro,. the
Honorable Michae] Forbes, the Honorable Sam. Gejdenson, the
Honorable Nita Lowey, the Honorable Major- Owens, . the
Honorable Thomas Manton, the Honorable Maurice Hinchey, the
Honorable Ed Towns, the Honorable Carolyn Maloney,. the
Hongrable Nydia Velazquez, the Honorable Floyd Flake, the
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Honorable Gary Ackerman, the Honorable Eliot Engel, the
Honorable Louise Slaughter, the Honorable John LaFalce, the
Honorable Michael McNulty, and the Honorable James Maloney
Nittany & Bald Eagle Railroad Company
National Cattlemen's Beef Association
National Comn Growers Association
. Amtrak's Northeast Corridor

New Engtand Central Railroad, Inc.
Northeast Ohio Four County Regional Planning and Development
Organization
National Environmental Policy Act
. National Grain and Feed Association
Niagara Mohawk Power Corporation
NIPS..... Northermn Indiana Public Service Company

NITL The National Industrial Transportation League

NITU, Notice of Interim Trail Use

NL&S. National Lime.and Stone Company

NMA. WNational Mining Association

NMB National Mediation Board

Northeast Ohio METRO The METRO Regional Transit Authority (or METRO)

NPPC .. National Pork Producets Council

NRPC or Amtrak . . .. .. National Railroad Passenger Corporation -

NS, oovieieieenn. .... NSC and'NSR and their wholly owned subsidiaries, and also PRR
NSC........... Norfolk Southern Corporation :

NSHR North Shote Railroad Company

NSR. Norfolk Southern Railway Company

NVTC.... .. .. Northern Virginia Transportation Commission

NWFRA. . . . Northwest Pennsylvania Rail Authority

NY&LE. .. .. New Yoik-& Lake Erie Railroad Company

NYAR. New York & Atlantic Railway

NYC ,... New York Central Lines LLC

NYCEDC : New York City Econemic Development Corporation, acting on

behalf of thei City-of New York

New York Cross Harbor Railroad

State, of New York and the New York Department of
Transportation ‘

New York Dock Railway

New York/New Jersey Foreign Freight Forwarders and Brokers
Association N

New York, Susquehanna and Western Railway

Orange and Rockland Utilities, Inc.

Ohio Attorney General

Ohi-Rail Corporation

Ohio Deparfment of Transportation

Ohio Rail Development Commission

OxyChem ... .............. Occidental Chemical Corporation
P&RTC.... .. .... Potomac-and Rappahannock Transportation Commission
PEW: ..o i Providence anid Worcester Railroad Conipany
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PADOT...................  Commonwealth of Pennsylvania, Governor. Thomas J. Ridge, and
the Pennsylvania Department of Transportation, collectively

PBL....ooiiiiiiiian Philadelphia Belt Line Railroad Company

Pennsylvania Transportation -

Committees ............ Pennsylvania House and Senate Transportation Committees

PEPCO...........ovnitn Potomac Electric Power Company

PIDC...cooviiiiiiiens City of Philadelphia and the Philadelphia Industrial Development
Corporation '

Illinois International Port District

The Port of Philadelphia and Camden, Inc.

PPG Industries, Inc.

Prairie Material Sales, Inc.

Philadelphia Regional Port Authority

Pennsylvania Lines LLC

Public Utilities Commission of Ohio

Rochester & Southern Railroad

Revenue to Variable Cost ratio

Railroad Accounting Principles Board

Reading Blue Mountain & Northem Railroad Company
Rail,Cost Adjustment Factor

Redland Ohio, Inc. -

Rochester Gas and Electric Coxporatlon

Rhode Island Department of Transportation

R.J. Corman Railtoad Company/Western Ohio Line
Railway Liabor Act

Return on Investment

Regional Railroads of America

Respurces Warehousing & Consolidation Services, Inc.
Shared Assets Area )

Summit County Port Authority

Stark Development Board, Inc.

Section of Environmental Analysis

Stiell| Oil Comipany and Shell Chemical Company
Safety Integration Plans

South Jersey Port Corporation

South Jetsey Transportation Planning Organization

St. Lawrénce & Hudson Railway Company Limited
Soo Line'Railroad Company

Rail carriers formerly controlled by Southern Pacific Rail
Corporation *= -

The Society of the Plastics Industry, Inc.

Southwestern Pennsylvama Regional Planning Commlssmn
Conrdil's System Support Operations

Springfield Termirial Railway Company

A E. Staley Manufacturing Conipany

Southern Tier West Regional Planning and Development Board
Shamokin Valley Railroad Company

. TransportationsCommunications International Union
Green' Acquisition Corp.

The Elk RiverRailroad, Incorporated
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The Fertilizer Institute

Transportation Intermediaries Association

Toledo-Lucas County Port Authority

Tolédo Metropolitan Area Council of Governments

Test Period Average

Designation for routes over which Conrail operates pursuant to
trackage rights *

Trackage Rights-Agreements

Transtar, Inc.

Terminal Railroad Association of St. Louis

Tri-State Transportation Campaign

Transportation Trades Department

TTX Company-(formerly known as Trailer Train)

Union County Industrial Railroad Company

Union Camp Corporation

UPRR..........coovvnnn Union Pacific Railroad Company

Uniform . Railroad Costing System

United Railway Supervisors Assaciation

United States Department of Agriculture

Uniform System of Accounts

United Transportation Union

United Transportation Union-General Committee of Adjustment
Virginia Railway Express

Wheeling & Lake Erie Railway Company

Wisconsin Central Ltd.

Westlake Group 'of Companies

West Virginia State Rail Authority .
WestVirginia Association for Economic Development through
the Joint Use of Conrail Tracks by Norfolk Southern and CSXT
N Wyandot......ooovvnnivnn. Wyandot Dolomite, Inc. :
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APPENDIX C: FREIGHT RAILROADS

ANN ARBOR RAILROAD. AA, a Class Il railroad, operates over approximately 46 miles of
main line track and 31,44 miles of yard and side tracks between Ann Arbor, MI, and Toledo, OH.2*
AA, which has four direct Class I connections (Conrail at Toledo and Ann Arbor; NS at Toledo and.
Milan; CSX at Toledo; and CN at Toledo),™ claims that it offers its shippers nondiscriminant access
to its Class L connections, and AA adds that the existence of these competitive connections has kept
AA viable. AA contends: that its traffic base consists of nearly 50% bulk traffic and a little over
50%. automotive traffic; that there is no intermodal competition for the bulk traffic; that the
automotive traffic, however, will move by rail only so long as there is reliable and efficient service;
and that such service can only be maintained by intra-rail competition. .

Competitive access to Chicago, AA maintains, is critical. AA claims that only two of its four
Class I connections (Conrail and NS) from/to Chicago are efficient and that its other Class I
connections (CSX and CN) cannot provide competitive routings from/to Chicago. (1) AA claims
that the AA/TSBY/CSX routing (via Howell) and the AA/TSBY/CN routing. (via Durand) are too
cireuitous and would also involve an additional cartier. (2) AA claims that the AA-Toledo-CSX
routings, via either Deschler, OH, or Fostoria, OH, are too circuitous. (3) AA claims that the AA-
Toledo-CN routing, via Port Huron, ML, is even more circuitous than the other alternative routings.

The CSX/NS/CR application envisions that Conrail's Chicagd-Kalamazoo-Ann Arbor and
Chicago-Elkhart-Toledo lines will be assigned to NS. AArcontends, in essenice, that, as fespeats

- traffic moving from/to Chicago, it is a 2+t0- I shortline because the Conrail vs. NS competition that
exists pre-transaction will cease post-transaction, and the AA/NS mutmg will become AA's only
efficient routing for traffic moving from/to Chicago.- AA concedes that the primary application also
envisions new competitive routings for CSX; but these new- routings, AA insists, will be of no use
as respects Ann Arbor-Toledo traffic moving fromy/to Chicago.” AA also notes that CP is reported
to have received, in a settlement with NS, c¢rtain rights to operate over (at | ledst a_portion of)
Conrail's Chicago Kalamazoo~Ann Arbor linie. AA insists, however, that it has been informed that
the rights provided for in the NS/CP séttlement will not permitan AA/CP interchange.at Ann Arbor.

AA fears that, without appropriate conditions, it stands tolose approximately 42% ($3,000,000)
of its annudl revenues The loss of 'these revenyes, AA warns, would have a devastating effect on
AA, wouldrequirg:; 'AA to reduce the léve] of its currentservice and to stop servicé'to some customers
altogether, and would impair AA's:ability to perform essential services on its line. The effect, AA
adds, would also be devastatmg to at least some AA-served shippers.

* AA's Ann Arbor-Toledo line, which is located primarily in Michigan, passes through such
Michigan points as Milan, Dundee, and Diann,

! AA also connects, at Ann Arbor, with the Tuscola & Saginaw Bay Railway Company, Inc.
(TSBY), via which AA has two indirect Class I connections: CSX at Howell, MI; and CN at Durand,
ML .

8 AA cites three such routings. (1) AA claims that the AA-Toledo-CSX routing via Galatea,
OH, will be too circuitous. (2) AA notes that the AA-Toledo-CSX routing via Lima, OH, will be
even more circuitous than the routing via Galatea. (3) AA notes that certain CSX haulage rights.on
Conrail's Chicago-Elkhart-Toledoline, see CSX/NS-25, Volume 8B at 116, [tem 2(A)(1): apparently
are not applicable to traffic movirg from/to AA's Ann Arbor-Toledo line; and, even if applicable,
will be in.effect for no more than 3 years and will not allow CSX to operate its own trains.

3S8.T.B.



CSX CORP. ET AL. - CONTROL - CONRAIL INC. ET AL. 407

AA therefore asks that we require: that AA be granted "limited trackage rights” between
Chicago and Toledo over the Conrail Chicago-Elkhart-Toledo line to be assigned to NS; %% and that
AA be permitted to interchange- traffic with CP at Ann Arbor. AA also asks that we retain
jurisdiction to set compensation and other terms in the event the parties are unable to resolve these
matters through negotiations. (1) AA contends that its Chicago-Toledo trackage rights condition;
by giving' AA an alternative: routing for traffic moving from/to Chicago, would allow AA: to
preserve intramodal competition; to retain some traffic that would otherwise be. diverted; and to
atfract new traffic to offset the remaining losses. (2) AA contends that its'Ann Arbor interchange
condition would allow AA. to divert, to rail, certain automotive traffic that now moves by truck from. .
Toledo to the Detroit-Windsor area. (3) AA contends that the conditions it seeks, by allowing'AA
to retain exnstmg traffic and to attract new traffic, would enable AA to recoup its projected revenue
losses, and would thereby allow AA fo continue to provide essential services on its Ann Arbor-
Toledo line.

ASLRA & RRA. The American Short Lme Railroad Association (ASLRA) and Regional
Railroads of America (RRA), which claim that the CSX/NS/CR transaction will have substaritial
impacts on the more than 270 shortlines and regionals that presently have direct conmections to CSX,
NS, and/or Conrail, ask that we impose certain conditions. (1) ASLRA and RRA ask that we require
CSX and NS to adopt existing inter-carrier agreements-between Conrail, on the one side, and
connecting shortlines and regionals, on thé other side, and to apply those agreements, without
modification except’by mutual.consent of the-parties, (2) ASLRA and RRA ask that we require that
exiting: gateways and rate relationships between CSX, NS, and Conrail, on'the one side, and
connecting shortlines and regionals, ori the other side, be maintained urml changed by mutual
consent. (3) 'ASLRA and RRA ask that we. consider expanded shortline and regional connections
and access as a possible solution to competitive or operatlonal problems that we identify during our
review of the CSX/NS/CR trarisactior. (4) ASLRA and, RRA ask that we clarify, ag a matter of .
pohcy, that the:rail system.should be truly’ mter—actlve by-which is meant: (}) that, at junctions and
terminal areas served by both CSX and N§;ismall failroads should have rights to interchange with
both as well as withe each other; and (ii) that artificial barriers that arbitrarily restrict full interchange
rights.should be discotraged. (5)ASLRA and RRA: a"sk that, to ensure that CSX and NS-do not use

I

their market power 1o disadvantage: small rraﬂroa("is or -$hippers or receivers located on ‘small
railroads, we retam 1 jurisdi ction gver inter-carrier refationships between! CSX and NS, onithe one side,
and connectmg shortlnes and. reglonals, onthe otherside. (6) ASLRA: and RRA ask that, to provnde

a forum forf mvest\gahon -and resolution ¢fpo: ansachon corhpetitiveor serv1ce-related complaints
by small ra?xlmads, or by shlppérs or récgivers located on. small railroads, we: (i) provide, for
continuing overslght for'a period of 5 years affer the effectlve date of the CSX/NS/CR transaction;

and (i) require pemod(c feporting of opers land service data by CSX and'NS. (7)}ASERA 2nd
RRA askithat, at the conclusion of the 5 year ovemght period, we inchide specific data and actions
in our post-transaction study of the impact bf the CSX/NS/CR transaction on small railroads in the -
affected service area.

8 The term “limited trackage rights" is used by AA to mean: (i) the right to operate trains
over the described line; and (ii) the right to interchange with all camers, including shortlines, at all
junctions on the described line.

 AA adds that, if we believe that its conditions are inappropriate, we should impose -
alternative conditions, e.g., rate equalization conditions intended to preserve efficient joint-line
movements. The particular condition AA has in mind would require the merging carriers to quote
cost-based rates for joint-line movements with small carriers. See, AA-8 at 26 and 34.
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BOSTON AND MAINE. B&M opposes the suggestion, which it attributes to the State of Rhode
Island, that, to allow for the creation of an NS/P&W interchange (at Gardner, MA), NS should be
grantt;:;i5 trackage rights over B&M's lines (apparently between Mechanicville, NY, and Gardner,
MA).

CANADIAN NATIONAL. CN, which operates a 1,000-mile rail network in the United States
(in Ilinois, Indiana, Michigan, Minnesota, Ohio, and Wisconsin) and a transcontinental rail network
in Canada, contends that, if we impose any conditions relating to the Buffalo/Niagara Falls area, we
should ensure that any such condition affords equitable treatment to all rail carriers serving that area.

DURHAM TRANSPORT, Durham, a Class III railroad that operates within the Raritan Center
Industrial Park (Raritan Center) in Edison, NJ, claims: that the lead tracks within Raritan Center are
operated by Durham, which conducts such operations pursuant to an easement granted by the owrners
of Ratjtan Center, and which interchanges traffic-with Conrail.at Lower Yard; but that the maps
submitted with the primary application indicate that all lead tracks within Raritan Center are part of
the North Jersey SAA. Durham concedes that the maps submitted with applicants' North Jersey SAA
operating plan do not indicate that the lead tracks within Raritan Center are part of the; North Jersey
SAA. Durham notes, however:? that the relevant map, and the,relatéd narrative material; contain
o references of any kind to Raritan Center;and that the yard switching assignments anticipated by
applicants, see, CSX/NS-119 at 99-100, make no reference to a Conrail/Durham interchange.
Durharn notes that applicants' Metuchen map, see, CSX/NS-119 at 98, shows'a track 215 extending
south to Raritan Junction, Track 215, according to Durharn, proceeds south across U.S: 1 and the
New Jersey Tump1ke and termninates at Woodbridge Avenue, at which point the track: number
changes to 223 and becomes the GSA Lead;and the GSA Lead, Durhan addsyextends into:Raritan
Center. Durham' ¢laims that the. CSX/NS-119 miaterial, although incompleté, and- therefore
ambiguous, suggeststhatthe post-transaction Conrail will contmue operations out of Metuchen Yard
ovet the 215:223-GSA Lead track irorder to reach shippers located on the Raritan Ihdustrial Track
both east and west of Raritan | Center. Durham furth“er contends that, because two carriers (Conrall
and Durham) will be operating on the GSA Lead post-transactmn, theiroperatiohs wﬂl necessarily
havé to be coordindted, especially in view of the fact that much of the freight transported by Conrail
through Raritan, Center and over the GSA Lead wxll consist of chemicals and other hazardous
materials. Durham therefore asks that. we: requirg, the ppsbtransacuon Conrdil to enter into an
appropriate agreement govemning the: coordination ‘of raill operations over the GSA Lead and the
designation of crew assxgnmems Sucti an agreement Durham notes, will.ensure the preservation
of interchange" operatmns at Lower Yard,

Durham, in its brief filed February 23, 1998, claims: that applicants, in a letter received by
Durham on December 5, 1997, acknowledged the inaccuracy of the Conrail System Map and stated

5 RIDOT has not asked that NS be granted trackage rights over B&M's lines. However, in
connection with its request that we require direct access by a second Class I railroad into
New England, RIDOT has indicated that it will continue to monitor any efforts by NS to gain.access
to New England via trackage rights o, or interchange agreements with, B&M.

26 Durhan's November 26, 1997, comments respecting applicants' North Jersey SAA
operating plans were filed 2 days late, but were accompanied by a cover letter requesting leave to -
late file. In view of the minimal delay and the lack of prejudice, the request for leave to late file is
being granted.
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that they would honor Durham's Interchange Agreement with Conrail;**’ that, however, applicants,
in their letter, failed to address Durham's request for a trackage agreement for the joint use of the
GSA Lead (track 223); that, by letter dated December 11, 1997, Durham requested that applicants
riegotiate such an agreement;*® that, however, applicants have not responded to this Jetter; and that
applicants, in their rebuttal submission of December 15, 1997, did not address Durham's condition
request.”® Durham accordirigly renews its request that we condition approval of the CSX/NS/CR
transaction upen the negotiation by applicants and Durham of a satisfactory joint use agreement for
the use of the GSA Lead Track. Durham insists that joint use of the GSA Lead within the Raritan
Industrial Park is not presently addressed in any of the interchange or other agreements between
Durham and Conrail and, accordingly, requires, an agreement between Durham and the SAA
operator.

GATEWAY WESTERN AND GATEWAY EASTERN. Gateway's interests in this proceeding®™
are focused upon two sets of trackage rights pursuant to which Conrail operates over portions of
Gateway's lines. (1) The Cahokia trackage rights, which Conrail received in a 1988 agreement with
the bankruptcy irustee of the Chicago, Missouri & Western Railroad Company (CMW, a previous
owner of the GWWR line), permit Conrail to operate its trainis between East St. Louis and Sauget,
IL, via trackage'rights over: GWWR from Missouri Avenue to Trendley Avenue; TRRA from
Trendley Avenue to M&O Junction;' and GWWR fmm M&O Junction to the Cahokia Marine
Terminal. Conrail is allowed to use the Cahokia trackage nghts for the sole purpose of accessmg the
Cahokia Marine Terminal. (2) The Willows trackage rights, whi¢h Conrail received in & 1994
agreement with GWER; permit Conrail to operate its trains:over GWER's line in East St..Louis
between the east lnterlockmg limits of "Willows" (MP 236:8+) and the TRRA comecti on at "Q(MP
238.7+).. Conrail isiallowed to use the Willows trackage ﬁgms for bridge traffi¢ only.?”

Thé.CSX/N S/CR apphcauon envisions that Conrall‘s‘lmes anid rightsn the East St. Louls area
will be assigned to C8X, and Gateway is toncertied that the infroduction of CSX frains, and unit coal
trains in; pamcular onithe Willows/Cahokia segments will substantlal]y 1mpalr Gateway s ability to

handle its- own ﬁaﬁic on those segments. Congestion, Gziteway indicates, is not a major problem

7 Although Durham indicates that this letter is attached to its brief as Exhibit A, our copies
of Durham's brief do not contain this letter.

*¥ Although Durham indicates that this letter is attached to ns brief as Exhibit B, our copies
of Durham's brief'do not contain this letter.

 We have not been able to locate, in applicants' CSX/NS-176 rebuttal narrative, any
reference to Durham. We have located, in applicants' CSX/NS-194 "party by party" index to the
rebuttal narrative, a reference to Durham, see CSX/NS~194 at xiv; but the reference does not appear
to be correct.

0 GWWR, a Class II railroad, operates between Kansas City, KS, and East St. Louis and
Springfield, IL. GWER, a Class 111 railroad: - operates between East St. Louis and East Alton, IL;
between WR: Tower and Willows Tower, IL, over track of the Terminal Railroad Association of
St. Louis (TRRA); and between Lenox Tower and Rose Lake, IL, over track of The Alton &
Southern Railway Company (A&S). GWWR and GWER are refefred to collectively as Gateway.

#! GWWR and Conrail operate over TRRA from Trendley Avenue to M&O Junction pursuant
to separate grants of trackage rights that predate the 1988 Conrail/CMW agreement:

»? Gateway indicates that, combined, the Willows and Cahokia trackage rights allow Conrail
to move its trains from its Rose Lake Yard in East St. Louis to.the Cahokia Marine Terminal.
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today because Conrail, with its limited market coverage, moves only a limited number of trains
across the two segments. Gateway warns, however, that, given CSX's much greater market coverage,
an assignment to CSX may result in a drastic expansion of the use of the two segments. Gateway
adds that its dispatching control of the Willows/Cahokia segments will not eriable it to resolve the
operationial problems posed by the introduction of large numbers of CSX trains.

In the STB Finance Docket No. 33388 lead docket, applicants have requested that we issue a
declaratory order that, by virtue of 49 U.S.C. 11321(a), CSX and NS will have, post-transaction, the
same authority to conduct operations over' the routes of Conrail covered by certain "Trackage.
Agreements" that Conrail has pre-transaction, notwithstanding any clause in any such agreement
purporting to limit or prohibit unilateral assignment by Conrail' of its rights thereunder. The
declaratory order applicants seek would confirm that, despite the provisions in the Cahokia/Willows
trackage rights agreements (TRAs) that purport to bar unilateral assignment of Conrail's rights,’”
CSXwill be Conrail's successor-in-interest with respect to the Cahokia/Willows trackage rights, and
will have the same Cahokia/Willows trackage rights that Conrail had.

Gateway, which does not.consent to the assignment of Conrail's Cahokia/Willows trackage
rights to CSX, asks that we hold: (1) that, on account of Gateway's refusal to waive the provisions
barring unilateral assignment of Conrail's' Cahokia/Willows trackage rights, CSX will not be
Conrail's successor-in-interest with: respect to these fights; and (2). that CSX will be allowed to
operateon the Cahokia/Willows segments if; but only if, it receives trackage rights on such segments
(a) in negotiations with Gateway, and/or (b).in a.49 U.S.C. 11102 Lermmal trackage rights
proceeding. Gateway argues: thatsection 11102:provides the only means by which one railroad can
be: compélled to open its terminal tracks fo access by another;> and that CSX has made, in the -
present: proceedmg, no showing that its use of the Cahokia and Willows:segments is justified under
the terms of section: 11102, Gateway also drgues that, even if section'l 1321(a) provides a means
by which Gateway can be compelled to dpen ifs Cahokia/Willows tracks to'CSX, CSX has not
demonstrated that an overtide, of the provisions in the Cahole llows TRA that bar unilateral

is % yMitd allow CSX to'carry out'the CSX/NS/CR ‘transaction i

2% Both the Cahokia TRA and: the Willows TRA provide that neither party thereto may
transfer or assign any ofits righits thereunder without obtaining the prior written consent of the other
party. The-Cahokia TRA. further provides that such consent shall not be necessary if such transfer
or assignment is to a purchaser, successor, or assign of all or substantially all of the rail properties
of one of the partiés thereto. Gateway claims, however, that, because Conrail's assets will not be
assigned to a singlé assignee, the Catiokia unilateral assignment bar will be applicable to the Cahokia
assignment contemplated by the CSX/NS/CR application.

¢ Gateway contends, in essence, that section'11321(a), despite its literal application to "all"
law, cannot be read to exernpt CSX from the requirements of any law that is codified in Part A of
Subtitle IV of Title: 49, United States Code (49 U.S.C. 11101-11908). Gateway also raises a
constitutional’ issue: it claims that a section 11321(a) override of the provisions in the
Cahokia/Willows TRASs that bar unilateral assignment would deprive Gateway "of the use of its
property. without adequate due process of Jaw [and] adequate compensation, and without an
opportunity to resolve operational problems." GWWR-3 at 11.

5 Section 11102 provides that we may require termirial facilities owned by onerailroad to be
used by anotherif the use is practicable and in the public interest, and will not substantially impair
the ability of the owning carrier to handle its own traffic.

6" (1).Gateway argues that, given the availability of the section 11102 femedy, resort to
section 11321{a) cannot possibly be necessary. (2) Gateway also argues that, even aside from the

(continued...)
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Gateway also contends that, if we hold that section 11321(a) authorizes an override of the
provisions in the Cahokia/Willows TRAs that bar unilateral assignment, we should go further and
hold that this override applies to all provisions in these TRAs. The holding urged by Gateway would
substitute CSX for Conrail as the trackage rights tenant on the Cahokia/Willows segments, but would
also require the terms and conditions applicable to the Cahokia/Willows trackage rights to be
negotiated by Gateway and CSX or, if negotiations fail, fo be set by the Board. Gateway argues, in
essénce: thatthe limited override sought by CSX would result inunbalanced agreements that neither
Gateway nor its predecessor would ever have negotiated and that no regulatory agency would ever
have imposed; and that a complete override would allow Gateway to protect its interests by
negotiating, or by asking this agency to impose, balanced agreements that reflect the expanded use
of the trackage rights that may occur with the substitution of CSX for Conrail *’

HOUSATONIC RAILROAD COMPANY. HRRC; a Class I railroad: that operates over
approximately 161.3 miles of track in M I Cc icut, and New York, has two lines that
connect at Danbury, CT: a north-south line, that extends between Pittsfield, MA, and Danbury, CT;
and an east-west line, that extends between Bedcon, NY, andDerby, CT. HRRC, which, interchanges
all of its traffic (appmxlmately 5,000 inbound cars and 750 outbound cars a year) with. Conrail at
Pittsfield, contends that the CSX/NS/CR. transaction, which will substitute CSX for Conrail as
HRRC's Pittsfield connection, will: adversely impact HRRC and/or ifs shippers in five ways: (1)
1-to-1 shlpgers on HRRC's lines will be competitively disadvantaged vis-a-vis their 1-to-2
competitors;i(2) for those shippers.on HRRC's liries that ship to points open today to both' CSX and
NS, thte neutral gatéway service provided prestrarisaction by Conrail will not be provided
post-transaction by CSX (3) HRRC shippers of freight moving from/to Conrail points that will be
served post-transaction. by NS (and not by CSX) will be competitively disadvantaged by the
substitution ofa Jussﬂ;ly ‘morecostly three-catrier Touting’ (HRRC/CSX/NS) forwhat is now a two-
carrier mﬁtlng (HRRC/Conrall) (4) the new intramodal competition west of the Hudson will allow
forthe develnpment ufmew intermodal competifionieast of the Hudson, which will divert traffic from
alliNew England shottlings but particularly (Because of logation) from HRRC; and: (5) whereas
Contail: has honored its “partnership” commlt‘mems to HRRC, CSX will not continge the pre-
transaction HRRC/Conrail p‘mnershlp

z"’6( .continued)
section 11102 remedy, resort to section 11321(a) is not necessary, because CSX will be able to
access.thie Cahokia Marine Terminal via terminal or interchange switching performed by Gateway.

7 On May 15, 1998, CSX filed its CSX-147 motion for leave to file its CSX-148 verified
statement concerning: the incidence of antiassignment clauses in Conrail's rail transportation
contracts. On May 28, 1998: we served our Decision No. 84, denying the CSX-147 motion and
rejecting the CSX-148 verified statement; and Gateway filed its GWWR-5 motion, urging us to deny
the CSX-147 motion and to strike the CSX-148 verified statement. The GWWR-5 motion was moot
the day it was filed, and is therefore being denied.

#* Conrail, HRRC notes, can compete against HRRC in several ways (e.g., by establishing
lower commodity rates to, or reload facilities at, nearby Conrail stations), but, mindful of its fiduciary
obligations as HRRC's "partner," has not done so. CSX, HRRC wams, will do so.
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To protect HRRC and its on-line shippers from the anticompetitive impacts that will result from
the CSX/NS/CR transaction, to increase intram(?dal competition in the territory served by HRRC,
and to preserve the essential services provided by HRRC, HRRC. asks that we impose three
conditions: - an access condition; a "single-line to joint-line" (SL-to-JL) condition; and a rate
condition. 3

Access Condition. (1) In its comments filed October 21, 1997, HRRC asks that we require that
NECR be granted trackage rights between Palmer, MA, and Albany, NY (including Selkirk, NY, and
Mechanicville, NY). HRRC notes that these ttackage rights, combined with an -HRRC/NECR
commercial arrangement that HRRC expects tonegotiate, would enable HRRC to interchange traffic
with NS, CP, and B&M in the Albany area. HRRC also states, in its commehts, that, if we do not
require that NECR be granted the Palmer-Albany trackage rights sought by NECR,'we should, at the
very least, require that CSX enter into a haulage arrangement with HRRC, under the terms of which
CSX would haul HRRC's traffic over Conrail's Albany-Boston line (1) between Pittsfield and
Albany, for the purpose of interchange in the Albany area with, among other carriers, NS, CP,.and
B&M, and (2) between Pittsfield and Palmer, for the purpose of interchange with cormectmg carriers
at Palnier and intermediate points.

(2) In its brief filed February 23, 1998, HRRC makes no mention of its trackage nghts
condition but asks that we require that CSX enter into a hautage arrangement with HRRC, under the
terins 'of which CSX would haul HRRC's traffic over Conrail's. Albany-Boston line (1) between
Pittsfield and Albany, for the purpose of interchange in the Albany area with, among other carriers,
NS, CP, and B&M, and. (2) between Pittsfield and Palmer, for the purpose of interchange with
connecting carriers at Palmer and intermediate points. HRRC also asks that we retain jurisdiction
to establish an appropriate haulage fee.

SL- to-J1, Condition, HRRC; noting that the NITL agreemem provides limited 3-year rate
protection for certain SL-to-JL movements, asks that we make this protection applicable to
movemients ofigitiating on HRRC.. HRRC s asking, in essence, that we clarify that the "single line
Conrail* movéments covered by section. IH(E) of the NITL agreement include the HRRC/Conrail
movements of interestto HRRC:- See, HRRC-133t 6-7.

Rate Condition. HRRC asks that we require CSX to fulfil} its commitments: (i) that all rate
arrangefnents binding on Conrail will be honored by CSX for their duration;” and (ii) that, with
respect o public group-to-group or ileage scale rate doc !f rates to HRRC stations will be the
same as rates to CSX local 'stations within that same group.’®

I&M RAIL LINK. I & M;Rail Link, LLC (I&M), a Class II railroad, operatés over
approx:mately 1,386 miles of rail lme connecting Minneapolis/St. Paul, MN, Kansas City, KS, and
Chicago, IL. I1&M's interests.in this proceeding are focused upon intermediate switching services
in the:Chicago switching-district. &M gontends that there are:today, in-that district, only two
intermediate switching carriers (i.e:, only two carriers' whose primary focus is on the movement of

. traffictfrom one railroad to another) Indiaria Harbor Belt Railway (IHB) and The Belt Railway

% HRRC claims that CSX made such a commitment in the primary application filed June 23,
1997. See, HRRC-13 at 7-8.

3% See, HRRC-13, Exhibit A (a letter by a CSX official, dated January 27, 1998). The
condition requested by HRRC would read as follows: "Upon acquisition of the CR properties by
CSX, CSX Group Rates or Mileage Scale Rates will include HRRC stations in the same group or
scale as CSX stations in the same geographical regional group, unless CSX and HRRC otherwise
agree. Where binding existing CRZHRRC arrangements apply to the stations and commodities, the
division of revenue will be in accordance with the existing arrangements for their duration." See,
HRRC-13 at 7-8.
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Company of Chicago (BRC). THB is presently owned 51% by Conrail; the primary application
envisions that this 51% interest will be retained by Conrail; and thus, post-transaction, IHB will be
subject to joint control by CSX and NS.* BRC is presently owned 25% by CSX, 8.33% by NS, and
16.67% by Conrail; the primary application envisions that NS will acquire Conrail's stock; and thus,
post-transaction, CSX and NS will each have a 23% ownership interest.’” 1&M is concerned that,
post-transaction, the only two intermediate switching carriers in the Chicago switching district will
be'controtied or dominated by CSX and NS,** and ‘that IHB will cease to be an intermediate
switching ¢arrier and will become instead an operating adjunct of CSX and NS {particularly of CSX,
which will have dispatching authority over IHB). -

18&M: therefore asks that we require Conrail to sell its 51% IHB ownership interest to a
"coalition" of interested carriers that, at the present time, consists of [&M alone®® &M
contemplates that IHB would continue to operate under its own mariagement, and would control its

. own dxspatching, serve on-line shippers from its,own yards, andmarket its own services as an
independent carrier. I&M. contends that divestiture.of Conrail's 51% ownership interest in IHB is
necessary: to prevent an anticompetitive concentration of ownershlp and control of intermediate
switching services and related terminal services in the Chicago switching district; to establish IHB
as a neufral, independent switching carrier; to assure that THB is not operated as an extension of
CSX; 1o preserve essential switching capacny in the Chicago switching district; and to preserve an
efficient copnection at Chicago for I&M.*

ILLINOIS CENTRAL RAILROAD -COMPANY. IC, a Class 1 railroad that . operates
approximately 2,624 routemilesof rail line in Illinois, Kentucky, Tennessee, Missi i,L
and Alabama,’® asks that we impose two conditions: a competitive routing condltlon and a line
acquisition condition.

%' THB is also owned 49% by Soo Line Railroad Company (Soo).

32 BRC s also owned 16.68% by BNSF, 8.33% by GTW, 8.33% by IC, 8.33% by UPRR, and
8.33% by Soo. See, CSX/NS-18 at 283.

303°I&M notes that there is, in the Chicago switching district, a third carrier rhat historically
has been designated a switching ‘carrier: The Baltimore and Ohio Chicago Terminal Railroad
Company (B&OCT, a wholly owned CSX subsidiary). I&M contends, however: that B&OCT
operates. principally as an extension of, and a terminal company for, CSX, and not as.a true
intermediate switching carrier; and that B&OCT performs few, if any, intermediate; switching
services that do not include direct interchange to CSX or service to on-line industries. |,

3% The I&M responsive application, s filed'October 21, 1997, sought to requireConrail to
transfer its IHB ownership interest to I&M- and the Elgin, Joliet & Eastern Railway Company
(EJ&E). It was announced at the oral argument (on June 3, 1998), however: that EI&E, which had
initially been a participant in the I&M responsive apphcat]on was withdrawing from patticipation
therein; and that I&M would pursue the I&M responsive application in its own right, o behalf of
a "coalition."

5 A statement supporting the 1&M responsive application was filed by the Ad Hoc Corifnittee
of On-Line IHB Shippers, an organization consisting of eight shippers physically served by IHB.

36 JC's primary mainline extends between Chicago, IL, and New Orleans, LA, Secondary IC

"mainlines extend to Peoria and East St. Louis, IL, Mobile, AL, and Baton Rouge, LA. .
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Competitive Routing Condition. IC ds that there are today three joint-line routings for
rail traffic moving between the South Central United States and Conrail territory in the Northeast:
IC/Conrail;**” CSX/Conrail; and NS/Conrail. IC.further contends that, post-transaction, there will
be; for this traffic, two joint-line routings.(IC/CSX and IC/NS) and two single-line routings (CSX
and NS). IC claims. that its incentives will remain much the same post-transaction as they iare
pre-transaction because IC's participation in this traffic will continue to be on 4 joint-line basis only.
IC further claims, however, that the incentives of CSX and NS will not be the same post-transaction
because each will have, post-transaction, both a single-line routing -and a joint-line routing; and IC
believes thatrailroads, ifat all possible, almost invariably favor thexr single-line routings and almost
invariably seek to maximize their portions of joint-line routings, no matter how efficient alternative
joint-line.routings might be,

IC's interests in this proceeding relate to the preservation of its post-transaction joint-line
routings (i.e., IC/CSX and IC/NS) for traffic moving between the south central United States and
Conrail territory in- the' Northeast. IC's interests as respects the IC/NS' routing have been
accommodated by an agreement with' NS, which'has committed to retaining shipper options via
IC/NS gateways in IMinois. IC claims, however, that it has been unable to reach a similar agreement
with: CSX, and it is concerned that, post-tranisaction, CSX will favor less efficient IC/CSX joint:line
routings:via New Orleans and Memphis and will decline to participate in more efficient IC/CSX
joint-line routings via Chicago, East St. Louis, and Effingham.**®

IC therefore asks that we require, except insefar as IC-and CSX agree otherwxse that, for
traffic moving to/from stations on lines of CSX and its shortline connections,’® CSX must, upon
request of'a shipper or IC, join: With IC in market competitive joint rates via Chicago, East St. Louis,
and Effingham "where the apphcab]e joint line routes are reasonably efficient (distance considered)
and/or-where a competitive serv;ce package can be offered to the customer,” IC-6 at 2; that, in
constructing _]omt rates via IC, CSX's portion of such jomt rates shall be:at rate levels comparable
on a per mile basns with CSX's revenue requirement via the portion of its preferred long-haul route
between the same origins and deshﬂanons' thiat CSX's revenues shall be calculated by determining
its revenue. per ¢ar mile (revenue per car divided' by CSX’S route mﬂes) overits preferred long-haul
route (¢.g., via New Orleans) and mlﬂnplymg such revenue percar mile by CSX's route miles for the
routing via, (e g, via Efﬁngham), and- that any»absorbed switching charges or other unusual
terminaling costsshallbedddedto ’dh&ls calculatlon Thls competitive routing condition;IC contends,
is necessary fo dssure that traffic, movmg between the south central United States and Conrail
territory in the;, Northeast! has acgess to an IC/CSX jomt line routing option’as an, aliematwe toa
CSX single-linerputing: optlon and has access to an 1C/CSX Jomt -line routing option Via an Illinois
gateway as an alternative to.an’ IC/C8X joint-line routing option via Memphis and/or New Orleans.

27 “Traffic routed IC/Conrail moves via one or another of IC's three "Illinois gateways” at
Chicago, East St. Louis, and Effingham. The principal IC/Conrail gateway is at Effingham, which
is where 1C's north-south Chicago-New Orleans mainline crosses Conrail's east-west East St. Louis~
Cleveland mainline.

%% The pre-transaction IC/Conrail joint-line routing. via Effingham, IC wams, will cease to
exist once CSX acquires Conrail's East St. Louis-Cleveland mainline.

3 1C has clarified that the phrase "stations on lines of CSX and its short line connections" is
intended to reference only those stations located on Conrail lines assigned to CSX (including lines
within any SAA)and on shortline connections to such lines. See, IC-15 at 35-36.
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Line Acquisition Condition. An approximately 2-mile segment of IC's Chicago-New Orleans
mainline (this segment is known as the Leewood-Aulon line) lies in or near Memphis, TN, and
extends between CSX MP F-371.4 (IC MP 387.9).at Leewood and CSX MP F-373.4 (IC MP 390.0)
at Aulon. Pursuantto an agreement dated January 22, 1907, and various amendments thereto, IC
currently operates via trackage rights overthe CSX-owned Leewood-Aulon line, both ends of which
connect with IC-owned portions of 1C’s Chicago-New Orleans mainline. The double-track Leewood-
Aulon line is an essential link for nearly ali north-south traffic moving on IC's rail system, all traffic
moving on IC's core north-south trunk must traverse this 2-mile line in ‘order to pass through
Memphis.”" The Leewood-Aulon lineis operate,d overby IC, CSX, and UPRR (UPRR operates over
the line for the limited purpose of handling interchange traffic to and from CSX's Leewood Yard,
which is located adjacent to the Leewood end of the line), Of the three, however, IC is by far the
predominant user. The Leewood-Aulon line is, by IC's account, a secondary line for CSX; it is
located at the end.of CSX's Memphis-Nashville route and is used by CSX pnman]y for switching
and the transfer of initerchange traffic.

IC's grievance respecting the Leewood-. Aulon line reflects the fact that the line is owned, and
therefore dispatched, by CSX. IC's grievance respecting the line, the "number one bottleneck.on IC -
asa scheduled service railroad,” 1C-6, V.S. McPherson at 17, also reflects the additional fact that
dxspatchmg ot the line, which until December 1996 was handled by a CSX operator based at
Leewood, is now handled by CSX's centralized dispatching center: in Jacksonville, FL, using a
Traffi¢ Control System (TCS): IC claims: that, prior to the December 1996 transfer, train movements
on the Leewood-Aulon Jine were, for the most part, effectively coordinated; that, however, sincé the
transfer, CSX has.caused significant interference with and delays to IC's through train movements
on the lme,‘ that CSX trains have béen held at:length on the line; that yard movements at CSX's
Leewood Yard hiave often been allowed to "foul" the line; and that repeated complaints to CSX
dispatchers in Jacksonville have not been addressed. The result, IC conténds, has been severe
disruptions to IC's 's.operations in Memphis.

The CSX/NS/CR transaction, 1€ claims, wilt allow CSX, for the first time, to compete directly
with IC for certain trafﬁc and, in particular, for traffic currently moving in IC/Conrail joint-line
servicelyia Efﬁnghanu ICH ooncedes thatthe CSX chokehold on IC's operations in the Memphis area
predates’ the CSX/NS/CR ‘tmnsacuon but IC insists that, if the transaction is implemented, the
anticompetitive etffacts ofithis chokehold will grow more harmful. Withthe CSX/NS/CR transaction,
IC clalms, C8X wxll have, for the first time, a competmve incentive to utilize its chokehold to render
IC's service, nor)~competmve and fo foree traffic now routed IC/Conrail via Effingham to move over
a CSX routing; ma Mémp]ns of New Otleans.

“IC therefore asks "that we require that, under terms to be negotiated by IC and ‘CSX or, if
negotiations fail, to:be set by the Board, CSX convey the-Leewood-Aulon ine toIC, subject to:: the
retention by CSX of mckage rights over the line sufficient to allow CSX to continue all operations
whichit coriditdts on the Iiriefoday; the retention by CSX and IC of their existing rights to serve local
shippers and industries ot the lirie; and the retention by UPRR of the right.to continue its current
usage of the/line. This: condition, IC ¢laims, would remove the chokehold that CSX now has on IC's
operations in the Mempliis area; it would:thereby assure that IC can coritinue to offer effective

319 1C notes: that its Riverfront line, a single-track line through downtown Memphis with 12
grade crossings in just over a mile, is utilized only by Amtrak; and that a 1995 agreement with the
City of Memphis, which owns the right-of-way underlying the Riverfront line, prohibits freight
operations on that line except in emergencies. (
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competition for traffic to/from the Northeast; and it would preserve the basic operating patterns that
now exist on the Leewood-Aulon line.*"!

INDIANA SOUTHERN RAILROAD. ISRR is a Class Il railroad with four Class I
connections®" that operates in Indiana ovér approximately 176 miles of track-between Indianapolis
and Evansville. ISRR's interests in this proceeding are focused on rail traffic moving fromyto:
Indianapolis, Crawfordsville, Muncie, and Shelbyville, IN; and points on Conrail's Indianapolis-
Crawfordsville, -Muncie, and -Shelbyville lines. (1) Indianapolis, a 2-to-1 point, is served today by
Conrail (via its E. St. Louis-Cleveland mainline) and CSX (via its Cincinnati-Indianapplis line, and
also via trackage rights over Conrail's Indianapolis-Crawfordsville line). The CSX/NS/CR
application envisions the assignment to CSX of Conrail's E. St. Louis-Cleveland mainline and its
Indianapolis-Crawfordsville line. The CSX/NS/CR application, however, also envisions: that NS
will serve 2-to-1 shippers at Indianapolis via trackage rights over CSX from both Muncie and
Lafayette, IN; that NS will occupy Conrail's tracks at Hawthorne Yard in Indianapolis, will bring
trains directly into and out of that yard, and will switch its trains at that yard; and that CSX will
switchithe:2-to-1 industries at Indianapolis forNS.(2) Crawfordsville, a 2-to~1 point, is served today
by Conrail and CSX. The CSX/NS/CR application envisions the assignmént to CSX of Conrail's
Indianapolis-Crawfordsville. line, but ‘also envisions: that'NS will serve all 2-to-1 shippers at
Crawfordsville under haulage and trackage rights; and that CSX will perform the actual switching
at Crawfordsville. (3) Muncie; a 2-to-2 point, is served today by Cotrailand NS, The CSX/NS/CR
appllcatlon envisions that Conrail's Muncie tracks will be assigned to CSX. (4) Shelbyville, a.1-to-1
point, is served today by Conrail. The CSX/NS/CR application envisions thit Conrail's Shelbyville
tracks will bewassigned to CSX,

ISRR conitends that, because NS will not have sufficient traffic to support routine service at
Indianapolis and Crawfordsville, CSX vs. NS competition post-transaction will not be as strong as
CSX vs. Conrailicompetition pre-transaction, ISRR also contends that; whereas Conrail today offers
a neutral and indifferent gateway service for shippers located ‘on its Indianapolis-Crawfordsville, -
Municie, and sSHeibyvilié.!jnes (as respects traffic moving from/to nearby CSX and NS junctions),
the post-transaction CSXwill have a’strong eSonomic incentive to-favor its.own routes.””

The one shlpper of most conicern to ISRR jsiIndianapolis Power & Light (IP&L), which has
two Indianapolis: generatmg stations. (1) ISRR indicates that TP&L's Perty K plant, which is located
on a Conrail Tihe in Indignapolis, can receive coal originated by either Conrail, ISRR, -or INRD.
ISRR claims that, because nrail dogs not serve IP&Ls origin mines, Conrail functions today as
a switch carner‘ d is neutral as:between trafficioriginated by ISRR and INRD, CSX, ISRR fears,
would ot be neum] (because INRD is an 89%:owned CSX susidiary), (2) ISRR indicates
that TP&1.'s Stout plant, which is located onan m line in Indianapolis, today has several routing
options: - INRD irect CSXNRD; ISRR-Switz City-INRD; 18RR-Indianapolis-Conrail-INRD;

'CP-INRD; and! Coqrml-lNRD 1SRR ¢ontends that; whereas ithas been ablé to compete for the Stout

traffic via the Cbnrml switch at Indlanapohs {because Conrail, which doesnot serve the origin mines,

1" IC has indicated that it would be willing to entertain alternative remedies to the Leewond-
Aulon problem, such as the establishment of local operator positions at Leewood, staffed by joint
employees of IC and CSX, to govern operations on the line. See, IC-13 at 017-018; IC-15 at 22-23,

312 The four connections are: Conrail at Indianapolis; CP at Bee Hunter; NS at Oakland; and
CSX at Evansville. Two additional connections are: the Indiana Rail Road Company (INRD) at
Switz City; and the Algers, Winslow & Western Railway (AWW) at Oakland.

3 Shippers at intermediate points on Conrail's Indianapolis-Crawfordsville, -Muncie, and -
Shelbyville lines are 1-to-1 shippers.
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has been a neutral switching carrier), it will not be able to compete for this traffic post-transaction
(because CSX will have an econornic incentive to favor INRD).

. ISRR also claims that the CSX/NS/CR transaction will effectively eliminate three additional
competitive options that are presently available to IP&L: the option of building out from the Stout
plant to a nearby: Conrail line; the option of moving coal to the Stout plant via.a truck transload
facility to be established on a nearby Conrail line; and the option of moving coal by truck to the
Perry K plant either from the Stout plant or from anearby INRD yard. ISRR claims that, because
these options depend on Conrail vs. INRD competition, they cannot possibly survive the
CSX/NS/CR transaction; CSX, ISRR insists, cannot be expected to compete effectively with its
89%-owned: subsidiary (INRD). ISRR further ‘claims that, despite the NS Indianapolis rights
provided for in the CSX/NS/CR application, NS will not be able to compete effectively with CSX
for traffic moving to IP&L's Perry K and Stout plants: because NS, which does.not serve IP&L's
origin mines, will not be able to originate the traffic; because NS' post-transaction rouite from the
Sounthwestern Indiania mine region to Indianapolis will be highly circuitous; because the eastern
mines served by NS are too far away to be competitive: with nearby Indiana coal sources; and
because NS will not be permitted to connect with ISRR (and therefore will niot be able to perform
the switch services currently performed by Conrail).

“ISRR contends that, with the traffic’diversions (especially the IP&L traffic diversions) to
CSX/INRD:that will result from the new rail alignment envisioned in the CSX/NS/CR application,
ISKR stands to'lose $15 millmn in annual revenues (out of a total of approximately $9 million in
annual revenues) TThe loss of these revenues, ISRR warns, would be devastating both to ISRR and
also to those ISRR-served shippers whose transportatlon needs cannot economically be metby other
modes of»tramsportanon ‘ISRR claims that it would have to abanidon the northern segment of its line,
cutting it connection: 1o Indianapolis. o

ISRR therefore; asks that -we requiré that ISRR be granted: (1) overhead trackage rights in
Iudlanapohs, cwer a Conrail line to be assigned to-CSX, between MP 6.0 on ISRR’s Petérsburg
Subdivision: and IP&LisPerry K facility; (2) overhead trackage rights in Indianapolis, over a Conrail
line to be ass:gned t0.€8X and-over a 7-mile segment of an INRD line, between MP 6.0'on ISRR's
Petersburg Subdivision;atd TP&L's Stout facility; (3)!local trackage rights in Indianapolis over all
Conrail lines i Indlar(apohs (including the Ind1anapohs Belt Line)that are needed to access.any 2-
to-1 shippers .located in Iny ianapolis; (4) local, trackage rights between Indianapolis and
Crawfordsviflei over the; Conirail lirie to: be assnghéd 1o CSX; (5) local trackage rights between
Indianapolis-and Muncieioverthe Conrail lineto be assigned to CSX;*** and (6) local trackage rights
betweer: ‘Indianapolis and Shelbyville over the Conrail; line to be assigned to CSX. ISRR also asks
that we rétain _lunsdwtwn to ‘establish cbmpensatlon ,and other terms in the event thé parties are
unableitoresplvethese matters ﬂzroughmgotxanons ISRR claims that the- trackage rightsitiseeks:
(a) wouldignable it to fetain ifs gurrent traffic base'and to compete for-some new traffic, and would
thereby njake it possibleifor ISRR to- continue 1o prnvnde essenua‘l rail service to its customers;
(b) wouldallow it to i itehing service to nearby Class 1 connections, and
would thereby preserv tramodal compehtlon in, I dxanapolﬁs and the surrounding area; and
(c)wouldprovide'r mor cfficient routings.and new marketmg opportunmes not only for ISRR itself
but also for other short fies in the Indjanapolis‘area;

314 ISRR seeks the right to serve shippers on the Indianapolis-Muncie line and to connect with
NS at Muncie.. ISRR does not seek the right to serve shippers in Muncie.
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LIVONIA, AVON & LAKEVILLE. LAL, a Class IlI railroad that operates over two lines in
Western New York, indicates that its interests in this proceeding relate to its Genesee Junction-Avon-
Lakeville line, an approximately 29.4-mil¢ north-south line that runs between (i) Conrail's Genesee
Junction Yard in Chili, NY, immediately south of Rochester, NY, and (ii) Lakeville, NY. LAL,
which was otganized in 1963 to save tracks that the Erie-Lackawanna Railroad Company (EL)

. sought to abandon, originally operated between Avon (the.location of the LAL/EL interchange) and

Lakeville/Livonia (LAL's southern termini). The Avon interchange, at EL MP 366.2, was LAL's
only interchange; LAL was, from the start, "captive” to EL. In the mid-1970s, at the fime of the
creation of Conrail, LAL attempted to acquire the EL line that ran-west from Avon to Calédonia; this
acquisition, had it been Accompanied by acquisition of or -trackage rights over the 0.2-mile segment
between MPs 366.2 and 366.4, would have given LAL a connection, at Caledonia, with the
Baltimore and Ohio Railroad Company (B&O). LAL, however, was not given an opportunity to
purchase, or to acquite trackage rights: over, the 0:2-mile segment; because there was no reason to
acquire the Caledonia-Aven line without access fights to the 0,2-mile segment, LAL never acquired
that-line (which was, in.due course, abandoned); and thé LAL/EL Avon interchange at MP 366.2
became, in 1976, the LAL/Conrail interchange. "~

The LAL/Conrail interchange remained-at ‘Avon until 1996, at which time. LAL acquired
Conrail's Genesee Junction-Avon line (i.e., the northern segment of what is now LAL's Genesee
Junction-Avon-Lakeville ling): LAL's ownership of the Genesee Junction-Avon-Lakeville line
extends to:the east end of Conrail's:Genesee Junction Yard, ownership of which was retained by.
Conrail. LAL claims that Conrail retained ownership of Genesee Junction Yard in.order to block
LAL from connecting, at the west end of the yard, with the Rochester & Southern Railroad (R&S),
a Class Il ailroad ‘whose line runs south approximately 44 miles to Silver Springs, NY, at which
point. R&S;:connects both with CP and with Conrail (on Conrail's Buffalo-Corning line). -LAL
indicates that although it has the right to. bperate in Genesee Junction Yard for purposes of the
LAL/Conrail intercharige, and although R&S also has theright to operate in the yard (for purposes
of anR&S/Conrail.interchange) and through the yard (forcertain other purposes), neither LAL nor
R&S has the Tight to operate in the yard for purposes of an LAL/R&S mterchartge (which,
accordingly, doesnotexist), At, presex;;t ther efore,,LAL which was for 20 years "captive” to Conrail
at Avon, see, LAL-4 at 9and 11, remains " aptlv; to Conrail at Genesee.Junction Yard*

The CSX/NS/CK': application enyisio i ‘that Conrail's Buffal&Roches&erSyracuse line, and
Genesee Junction Yard along with it, will be assigned to CSX. LAL féars that this assignment will
adversely-affect compemne rail servige for shlppers and receivers on its ling because CSX, which

“will be much larger andmore remote than Conrail, wiltbe even more mclmed than Conrail toneglect

the needs of capﬁve businesses. Operationa lissues are.alsé of concern to LAL, whichinotes that
grain shipments from-LAL origins to Cotlrail «destinations-on- the Deltiarva Peninsila and in-
Pennsylvanja will-require duplicative costs ;md mu]tlple mterchanges attendant uponi CSX/NS

. interline service. A CSX/NS interlineouting, LAL insists, willnot bé equivalenttoa Comall single-

line routing, LAL also contends that xts customer§ Wil be adversely mpacted by the fact ihat certain
traffic that now moves, or lhat HOW. could niove,in NS/Conrajl/LAL joint:line service willhenceforth
have to move in NSICSX/LAL Jumt negervice. LAL insists that;as a practical matter (j.e., given
CSX vs. NS rivalry), any such joint-line routings involving LAL: :simply will not survwe the
CSX/NS/CR transactiorn.

** LAL indicates that it acquired the Genesee Junction-Avon line: because the line functioned
as the sole outlet for LAL's traffic; because the track required immediate repairs, which Conrail was
unwilling to make; and because Conrail had indicated that, if the line could not be sold to LAL, it
wotld be sold to another shortline.
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LAL therefore asks that we require that LAL be allowed to acquire ownership of, or trackage
rights over, the approximately 1 route mile of trackage constituting Genesee Junction Yard,* with
the right to-directly interchange with all-carriers with access to that yard (the only such carriers
mentioned in the record are CSX and R&S), subject to terms-and conditions to be negotiated by LAL
and CSX or, if negotiations fail, to be set by thé Board.*'? This condition, LAL contends, would
allow LAL's shippers to access both CSX and R&S,**® and is necessary: to mitigate th¢ CSX/NS/CR
transaction's adverse impact on food processing and agricultural businesses in New York; to keep
shippers on the Genesee Junction-Avon-Lakeville line competitive with other shippers in the region;
and to prsserve LAL as a-provider of essexmal services to shippers on the Genesge Junction-Avon-
Lakeville line.”

NEW ENGLAND CENTRAL RAILROAD .NECR, a Class III railroad that operates over
approximately 343 miles of track between East Alburg, VT, and New London, CT, claims that, in
at- least two respects; the CSX/NS/CR . transaction, by substituting CSX for -Conrail, will
competitively disadvantage New England shippers and shortlines. -(1) NECR claims that 1-to-1
shippets in New England will be competitively disadvantaged vis-a-vis their 1-to-2 competitors
(competitors that are served pre-transaction by Conrail but that will be served post-transaction by
CSX and'NS). (2) NECR claims that, for those 1+to-1 shippers in New Erigland that ship to points
open today to both CSXiand NS, the neutral gateway service now provided by Conrail will not be
prov1ded post- -transaction by CSX, which will have a strong incentive to favor its own routes by
raising rates or reducing service for traffic movirg to NS destinations.

NECR is also-conderned that, with the traffic diversiors that will result from the new post-
transaction rafl alignments, NECR stands to lose up to $8 million (i.e., almost half) of its annual
revenues. ‘The Io$s of these revenues, NECR warn$, would have a dévastating and possibly fatal

- effect or' NECR, which would be compelled to make significant reductions in service throughout its

system and 4o discontinue service altogethier on marginal, secmons The effect, NECR adds, would
be devastating 1o those NECR-served shippers that have no: practical altérnative to. NECR's rail
service (e.g., NECR customers receiving forest products from Canadian origins); these s}uppers
would lose essential rail service. NECRadds: that;other shippers would incur increased costs in
diverting their freiglit to truck; and that Amtrak service over NECR's system would be jeopardized.

NECR: therbfore asks thatwe requite that NECR be granted “litnited trackage rights" over the
Conrail fines to Be assigied to CSX, ™ (1)"’0etween Paliner, MA (the NECR/Conrail connection

3¢ L AL contemplates that its ownership would be accompanied by a reciprocal grant of
trackage rights to CSX:.

AL adds that, if CSX is to own the yard, CSX should be required to fulfill its promise fo
upgrade the yard to. FRA Class 1 condition.' See, LAL-7 at 17 n.9; CSX/NS-176 at 374.

#1* Because the CSX/NS/CR application envisions that Conrail's Buffalo-Corning line will be
assigned to NS, the condition requested by LAL would allow for the creation of an LAL/R&S/N S
routmg (with an R&S/NS connection at Silver Springs).

° An additional condition requested by LAL, apparently as an ahemauve fo its
acquisition/trackage rights condition, is the- elimination of the restriction in the LAL/Conrail
interchange ‘agreemient that bars LAL from utilizing Genesee Junction Yard to interchange traffic
with carriers other than Conrail or its successor. See LAL-4, V.S. Burt at 21; LAL-7 at 17-18.

*2 The term “limited trackage rights" is used by NECR to mean:- (i) the right to operate trains
over the described lines; and (ii) the righit to interchange with all carriers, including shortlines, at all
junctions on the described lines. These trackage rights would allow NECR to make at least the
following new connections: with its Connecticut Southern Railroad, Inc. (CSO) affiliate, at West

(continued...)
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point), and West Springfield, MA, a distance of approximately 18 miles, (2) between West
Springfield, MA, and Albany, NY (including Selkirk, NY, and Mechanicville, NY), a distance of
approximately 98 miles, and (3) on the west side 5f the Hudson River, between Albany, NY, and the
North Jersey SAA, a distance of approximately 140 miles. NECR also asks that we retain
jurisdiction to establish terms in the event the parties are unable to resolve these matters through
negotiations. NECR claims that the trackage righits it secks: (a) would allow it both to retain some
present traffic.that CSX and NS would otherwise divert and also to attract some new traffic, and
would thereby allow NECR to continue to provide essential rail service to its on-line customers;
(b) would, by enabling NECR to offer New England shippers and shortlines altérnative access to
Class I'carriers in the Selkirk-Albany-Mechanicville area arid in the North Jersey SAA, resolve the
anticompetitive dxsadvantages that New England shippers and shortlines are certain'to suffer if the
primary application is approved without conditions;* and (c) would provide more efficientroutings
and new marketmg ‘opportunities not only for NECR itself but also for. other New England
shortlines.*

NEW YORK & ATLANTIC RAILWAY. NYAR, which began operations in May 1997, holds
an exclusive franchise to provide freight service over LIRR's rail lines, which extend between
Pennsylvania Station (in Manhattan) and Montauk (at the eastern tip of Long Island). NYAR netes
that, aside from Conrail, P&W, and NYCH, NYAR is (as LIRR formerly was) the sole provider of
rail freight service on Long Island (i.e., the Boroughs of Brooklyn and Queens and the Counties of
Nassauand Suffolk). NY AR claims that, in this area, its geographical coverage is far more extensive
than that of Conrail, P&W, and NYCH combingd. NYAR's geographical coverage extends almost
the entire. east-west length of Long Island. . The geographical coverage of Conrail and P&W; in
contrast, islimited: thejr only accessto Long Island is o1 the line that runs between Oak Point Yard
(in the South Bronx) and Fresh Pond Yard (in Queens).’* NYCH's. geographical coverage is-also
limited; its;operations are conducted.in and near the Bay Ridge area of Brooklyn.**

329(...continued)

Springfield, MA; with HRRC at Pittsfield, MA; with B&M, D&H, and NS (via an NS/D&H haulage
arrangement) in the Selkirk-Albany-Mechanicville area; and with NS and CSX in the North Jersey
SAA. .
*2'' NECR acknowledges that, even without its requested trackage rights, it will have post-
transaction access to NS via an NECR/B&M/NS routing (the NECR/B&M junction will be at
Brattleboro; the B&M/NS junction will be at Mechanicville). NECR contends, however, that the
post-transaction NS routing via Brattleboro will be significantly more circuitous than the
post-transaction CSX routing (i.e., the pre-transaction Conrail routing). NECR-8 at 7.

*2 NECR indicates: that the West Springfield connection with CSO would enable NECR and
CSO toreduce costs by coordinating their operations; thatthe West Springfield connection with CSO
and the Pittsfield connection with HRRC would provide CSO and HRRC with more efficient
routings and new marketing opportunities for traffic moving from/to points on their lines via the
major Class [ gateways in the Selkirk- Albany-Mechanicville area and the North Jersey SAA; and that
similar -efficiencies and marketing opportunities would be gained by NECR‘S other shortline
connections.

32 Fresh Pond Yard (in Queens) is the location of the Conrai/NYAR and P&W/NYAR
interchanges. .

** Bush Junction (in Brooklyn) is the location of the NYCH/NYAR interchange.
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NYAR's interests in this proceeding are focused upon the east-of-the-Hudson "joint facility"
advocated by the Nadler Delegation, by which is meant (i) a cross-harbor float operation, and (ii) a
core system of rail lines and terminals east of the Hudson River, including LIRR's I 1-mile Bay Ridge
Line (now operated over by NYAR) that extends bétween Bush Junction in Brooklyn and Fresh Pond
Yard in Queens. NYAR asks that-we reject the Nadler Delegation's proposal insofaras that proposal .
addresses the Bay Ridge Line.

“The Bay Ridge Line, NYAR contends, is critically important to NYAR. The Bay Rldge Line:
provides NYAR its only access to the NYCH/NY AR interchange at Bush Junction; provides NY AR
its only.access on a freight-only line to the Conrail/NYAR and P&W/NYAR interchanges at Fresh
Pond Yardj is the only line in the NY AR system over which NYAR can handle overhead traffic; and
is one of only two lines in NYAR's entire system that are not subject. to joint use by LIRR for
passenger operations (and the resulting flexibility to cater to shippers' service needs, NYAR insists,

" will allow it to attract new shippers to locate on the line and to induce current shippers to increase

the amount:of traffic shipped over the line). ¢
'NYAR claims that operations by applicants over the Bay Ridge Line would threaten NYAR's

very existence. Applicants, NYAR claims, would have a tremendous advantage in competing for
traffic that either originates or terminates on the line and that moves to/from (respectively) points
served by CSX or NS. NYAR also feats that overhead traffic now bandled by NYAR likely would
be lost to-applicants. And, NYAR adds, the physical characteristics of the single-tracked Bay Ridge
Line do not tHake it a good candidate for multiple carrier use. NYAR contends:  that, because the _
CSX/NS/CR transaction will not cause any fundamental changes in rail service on Long Island in
general or on the Bay Ridge Line in particular, inclusion of the' Bay Ridge Line in a joint faclhty

‘would not dddress any transaction-related competitive harm; that 49-U.8.C. 11324(c) does not

authorize us to compel the: divestiture by a nonapphcant of its operating rights, or any portion
thereof; in the’ mannerproposed by the Nadler Delegation; that 49'U.8.C. 11102 does not authorize
us to compel NY AR togrant applicants access to the Bay Ridge Line, (i) because the Bay Ridge Line
is not.a terminal ifacility, and (i) betause, in any. evedt, multi-carrier use of this'line would
substantially i mxpaxr NYAR's ability to.use this line t0 handle its own traffic; .and that 46 US.C.
10907(e)(1) does jot authorize s to compel the sale of the Bay Ridge Line to applicants, (i) because
sec. 10907(c)(1) does ot addrcss competit|ve access concerns, and (if) because the Bay Ridge Line
does n(})t have:any of the attributes necessary to mhake it a candidate for a forced sale under sec.
10907.3%

NEW YORK CROSS HARBOR RAILROAD. NYCH, a Class I1I railroad that operates the lines
formerly operated by the New Yotk Dogk Railway (NYDR} in Brooklyn, NY: serves shippers along
a network of lines in the Bay Ridge area of Brooklyn; operates a car ferry service across New York
Harbor, ‘efyits-lines in-Brooklyn (onithieeast side-of the harbor) and-Conrail's Greenville Yard
in Jersey City, D NI (on'the west side of thie hdrbor); and serves customers at Greenville Yard. NYCH
claims: (1) that, for traffic moving from/to shippers on its lines-in Brooklyn, NYCH provides the

35 On.March 19, 1998, NYAR filed its NYAR No. 4 pleading (to which no reply has been
filed) containing: (2) a motion for leave to file a reply to the Nadler Delegation’s brief; and (b) a
reply to the Nadler Delegation's brief, NYAR insists: that the State of New York has never had an
ownership interest in NYAR; that NYAR has never endorsed the proposal that the Bay Ridge Line
be included in a joint facility; and that a temporary moratorium (agreed to by NYAR) on the rail
fransportation of municipal. solid waste traffic reflects only a willingness to accommodate the
interests of certain communities in the Borough of Queens, not a lack of capacity on the part of
NYAR orany other railroad. In the interest of clarifying these matters, we will grant NY AR's motion
and accept its reply.
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principal connection to Conrail at Greenville Yard; (2) that, for traffic moving from/to points on the
Long Island Rail Road (LIRR), NYCH provides a connection between LIRR and Conrail;*** and
(3) that, for traffic moving between (i) points in Southern New England and in Southern New York

" east of the Hudson River, on the one hand, and (i1) points south and west of New York City, on the
other hiand, NYCH provides:a portion of the "bridge" between Conrail's linesnorth of New York City
(these lines extend south only as far as Fresh Pond Yard in Queens) and Conrail's lines west of
New York Harbor (these lines extend east only as far as Greenville Yard in Jersey City).

NYCH acknowledges that, upon implementation of the CSX/NS/CR transaction, it will have,
for'the first time, two Class 1 connections because Greenville Yard is in the North Jersey SAA.

" NYCH's post-transaction prospects, however, are not, in NYCH's view, entirely satisfactory because, *
although NYCH will have two Class I connections at Greenville Yard (CSX and NS), it will still
have, via NYAR, only one Class I connection at Fresh Pond. Yard (CSX). NYCH claimis that its
status, . as -respects its "bridge" function, will be I1-to-1: the pre-transaction
Conrail/NYCH/NYAR/Conrail routing will become a post-transaction CSX/NYCH/NYAR/CSX
routing; there Will be no,comparable post-transaction routing involving NS, becauseF resh Pond Yard
and Com-m! s lines north thereof are to be assigned to CSX.

(1) NYCH fears that CSX, like Conzail, will favor its own Selkirk Yard (Albany, NY) routing,
and'will continueto route traffic around, rather than via, NYCH, which (NYCH claims) will threaten
NYCH's ability to serve its on-line customers. NYCH therefore asks that we require CSX to utilize
the CSX/NYCH/NYAR/CSX routing; for traffic moving between points on Long Island and in
Southern New: England andin adjacent parts of New'York State, on the dne hand, and, on the other
hand, points: in the¢ ‘Mid:Aflantic , States and the - South - dnd - Southwest, where the
CSX/NYCH/NY. AR/CSX routing. (what NYCH' ¢alls its "Greenville Gateway™) represents the
shortest; the most efficient; and the most ¢conomical routing, ?’

(2)\NYCH contén ds 1hat the marked decline in recent decades in-the volume of traffic routed
via the Greenvﬂle Gateway reﬂec’ts wmngdomg on the part of Conrail, and, on the strength of this
contention, NYCH rece ntly filed suit agamst Conrail on antitrust and other grounds. NYCH claims
that, if itprevailsin that suity :ts damage' award may well be substanual NYCH acknowledges that
‘CSX and NS ‘have represented thaty if h , they will’ provxde any furids that are required to
enable Conrail to d1scparge its po&t tmnsamxon obhganons NYCH submits, however, that, during

dlscovery= «applicants' witnesses were uijable to confirm this representation. NYCH therefore asks

that we require CSX and N5t mhﬂy any erally gnaranty Conrail's pre-closing habﬂmes arising

out of lmga‘uon (or ‘setﬂement of litigation) relating to actlons by Contail that occurred: prior to

closing to1 & extent that the post rafisaction Conrafl lacks suff' icient assets to meetsuch liabilities.*
NORTH SHORERAILROAL' COMPMNY AND AFFIZJATES NSHR, JVRR; NBER, LVRR,

SVRR, afd UCIR ask that we "nete for l‘heurecord" the settlément agreemermthey haveentered into

with NS:

326 The freight operations formerly conducted by LIRR are now conducted by New York &
Atlantic Railway (NYAR). ’

7 NYCH has provided two apparently alternative versions of this condition. Compare,
NYCH's October 21, 1997, comments at 1-2 with NYCH's October 21, 1997, comments at 8.

3 OnMay 29, 1998, NYCH submitted a letter that consists of: a request for leave to file a
reply to the brief filed February 23, 1998, by the Nadler Delegation; and a reply to the brief filed
February 23, 1998, by the Nadler Delegation. Because the NYCH letter should have been submitted
(if at all) at a much earlier date, the request will be denied and the reply will be rejected.
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OHI-RAIL CORPORATION. Ohi-Rail, a Class III railroad that operates over a 45-mile line
between Baird, OH (its junction with Conrail)-and Hopedale, OH (its junction with W&LE),
indicates- that its interests in this proceeding are focused on coal traffic originated at mines in
Southeast Ohio and shipped to Centerior's Eastlake Plant in Eastlake, OH.. This traffic, Ohi-Rail
indicates, presently moves in a Conrail single-line routing.*” Post-transaction, however, this traffic
(and, moére broadly, any traffic originated-on NS' Conrail lines or on connecting shortlines accessed
by NS via its Conrail lines) will have to be routed NS/CSX because, although NS is to acquire most
of the relévant Conrail lines in Eeastern Chio, CSX is to-acquire the relevant Conrail tracks in the
Cléveland area. Ohi-Rail, which fears that CSX may favor its own single-line coal movements,
warns that the loss of single-line service to the Eastlake Plantand other similarly situated utilities will
have a detrimental impact on the developmerit of Ohio coal reserves. Ohi-Rail therefore asks that:
we require:that NS be granted direct access to Centerior's Eastlake Plant.

PHILADELPHIA BELT LINE RAILROAD COMPANY. PBL, a Class III raifroad, owns
approximately 16.3 miles of track, right-of-way, and trackage rights along the waterfront in
Philadelphia, PA, extending (i) from Bridge Street on the north, (ii) south to Allegheny Avenue (on
the northern side of the site of Conrail's "former" Port Rxchmond Yard, see, PBL-10 at 4 n4),
(iif) further south to appmmmately Lehigh Avenue (which appears to be on the south side ofthe Port
Richmond Yard), and (iv) further south, alongor adjacent to Dejaware Avenue, to Greenwich Yard.
These tracks, right-of-way, and trackage: rights, however,-do not presently. allow for’ umm‘.errupted
operation from; Bndge Street to Greenwich Yard; obstructions that PBL claifns have beenerected by
the City of Phlladelphm block $uch uninterrupted operation (these obstructions are apparently atthe
site of the Pott Rmhmond Yard). As a practical matter, PBL's lines exist-today as three discrete
segménts: the Belt Line Novth - (from Bridge Street to Allegheny:Avenue, a distance of
approxlmate y3 mlles) Ythe obstructed e gment(from Allegheny Avenue to approximately Lehigh
! Soith (ffom approximately Lehigh Aventie to Greenwich Yird).
that, 4t Lhamme PBL was charteredin 1889 and at alt relevant times thereafier, it
'PBL would finction 4s a términal and swltchmg company whose: facilities and
ever be available on an equal-access basisito all railroads thieni and inithe future
servmg Phlla.de?phla PBL contends that the City of] P’hx]ade]phna by: ordmances enacted iji 1890 and
1914, memorlaluzed this conceptofequal access, which I’BL refers. toast the BeltLine Pnnblple The
BeltLine Prmclple PBL adds r/:mams asi )lmportant today as itwas more 'than a century ago neutral,

PBL‘: ; ests in this proceeding are focused on the Belt Line North, which has béen leased
by Coxir;}i ce 1987. - Shippers on-the Belt Line North, PBL claims, should presently have three
line-haul OptIDﬂS Conrail, CSX, and CP PBL claims, however; that, in reality, these shippers

: presenﬂy have, %orthe\mast part, only one line-haul option; because Conraﬂhas unposed excessively
; tchmg charges in order to discourage these shippers 1 fiom roumg via C8X or CP.

¢ in' essence, that, because the Belt Line North is located in- the
South Jersey/Pp ,ladelp}na 'SAA, Belt Line North shlppers will have, post-transaction, two line-haul
options: CSX and NS. PBL notes, however, that, in general, these shippers will conﬁnue to be

%2 The context suggests that what Ohi-Rail refers to as a Conrail single-line routing may be
either a Conrail single-line routing or an Ohi-Rail/Conrail joint-line routing.

3 See, PBL-18 at 7-8 (the Port Richmond Yard today offers the only rail connection to the
Belt Line North).
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unable to route via CP, or indeed via any other railroad that now has or that hereafter acquires access
to Philadelphia. )

PBL therefore asks that we require that all cairiers (including CSX, NS, and CP) that now have,
or that in the future will have, access to any points in Philadelphia be provided equal,
nondiscriminatory access to the Belt Line North through equitable reciprocal switch rates. PBL
claims that the access provided by this condition: would allow for realization of the Belt Line
Principle; would prevent CSX and NS from attaining market dominance over Belt Line North
shippers; and would protect the essential services needed by shippers on the Belt Line North.

PBL, in its brief, apparently suggests (this is not entirely clear) that, if we do not impose the
condition it has sought, we should, at the very least, state that applicants will not have, by virtue of
the 49 U.S.C. 11321(a) immuniity provision, a right to disregard Conzail's pre-transaction Belt Line
Principle obligations. Such a statement, PBL apparently contends, would effectivély" preserve the
status quo respecting the Belt Line Principle. See, PBL-18at9-11.3"

"PROVIDENCE AND 'WORCESTER RAILROAD COMPANY. P&W, a regional railroad that
operates inMassachusetts, RhodeTsland, New York, and Connecticut, holds overhead trackage rights
between Fresh Pond Yard:(in Queens) and New Haven, CT; these overhead rights extend over lines
owned by Conrail,*2the New York Metropohtan Transportation Authority (NYMTA}, Amtrak, and
the Connecticut Department of Transportation (CTDOT); and, with but one exception, these
overhead nghts“are limited to.the movement of construction aggregates * P&W's interests in this
proceeding-are focused upon two matters: the joint facility advocated by the Nadler Dele gation; and
certain terminal properties in New: Haven,?

The Joint Facility Proposal.” (1) P&W suggests that the Nadler Delegation's proposal may
reflect a misunderstanding of P&W's nghts on the Fresh Pond Yard-New Haven line: P&W insists
that, except as respects the Danbury and Waterbury Branches; P&W's rightson the Fresh Pond Yard-
New Haven line are limited solely to the overhead movement of construction aggregates. (2) P&W
is congerried that the Nadler Delegation's proposalenvisions the introduction of an additional railroad
on the porhcm of the Fresh Pond 'Yard-New Haven line that lies within the limits of the proposed
joint fat:lhfy The Fresh Pond Y. ew Havenline, P&W claims, is heavily used both by Conrail

and P&W, and also (for passenger bperations)
Company (MNCR). The intreduction of a thir
raise significant concerns regatding the ayaila

by Amtrak and Metro-North Commuter Railroad
| freight aperator on this line, P&W warns; would
)1llty of adequate operatittg windows, (3) P&W

submits that, if we decide toreduirg that an additi

onal carrier be granted operating ri ighits onthe Fresh

**! PBL apparently contends that Conrail, by failing to honor the Belt Line Principle, has
violated the terms of its lease of the Belt Line North. See, PBL-18 at 5-7 (most of the details are

. under seal).

¥ P&W's overhead trackage rights on Conrail extend over: Conrail's Market Running track
between PelhamBay and Oak Point Yard; and the New York Connecting Railroad line between Oak
Point Yard (in the South Bronx) and Fresh Pond Yard (in Queens).

33 P&W notes one exception to the "construction aggregates” limitation: P&W's overhead
rights over the CTDOT-owned portions of,the Fresh Pond Yard-New Haven line aliow P&W to
reach, for all purposes, its Waterbury Branch at Devon, CT, and its Danbury Branch at South
Norwalk, CT.

4 P&W, which supports the CSX/NS/CR application, notes that, in anticipation thereof, it
has entered into an agreement with'CSX pursuant to which P&W will be permitted to independently
determine pricing for rail traffic moving between New York City and New England based on a long-
term fixed revenue factor for CSX's movement of this traffic between Fresh Pond Yard and
New Haven.
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Pond Yard-New Haven line or any ponion thereof, we should allow P&W to be that additional
carrier.

Acquisition of New Haven Station. E&W claims that, pursuant to an order entered April 13,
1982, by the Special Court created by the Regional Rail Reorganization Act of 1973, Conrail must,
upon implementation of the CSX/NS/CR transaction, sell to P&W certain terminal properties in the
vicinity of New Haven, CT. The 1982 order provides, in relevant part, that, if Conrail elects to
withdraw from or abandon or discontinue freight service obligations on the terminal properties
known as "New Haven Station,” and if, on application of P&W, the Federal Railroad Administrator
shall find that P&W is continuing to operate as a self-sustaining railroad capable of undertaking

“additional common.carrier responsibilities without federal financial assistance, then Conrail shall sell

the New-Haven Station properties to P&W. The 1982 order further provides: that such sale shall
be ata reasonable price and.on reasonable terms and conditions agreed upon by Conrail and
P&W or, in the absence of agreement, set inl arbitration; and- that, upon the sale, P&W shall succeed
to Conrail's service obligations, but subject to:certain conditions, 'See, P& W's comments filed
October 21, 1997, Exhibit 1 at pages 20-22 (section'21) and Appendix D.

Therecord mdl cates: that, at or after the time the primary application was filed with the Board,
Conrail was advised by P&W thatit intended to exercise its rights to acquire New Haven Station;
that Conrail; however, refused either to negotiate or to arbittate; that, on November 12, 1997, P&W
sought; in the United States District Court for the District of Columbia, adeclaration that its right to
purchase New Haven Station had miatured; that, on December 19, 1997, Conrail asserted that P&W's
complaint "must be dismissed because its claims do ot present a ripened case or controversy
appropridte for Jud1c1a1 intérvention at this time!';’ and that, by order entered January 22, 1998, the
District Court, citing the ripeness doctrine, dismissed P&W‘s comp]amt but expressly granted P&W
leave torrefile after we render a final decision-on the'primary apphcanon

P&W claims:; that, uponithe assighment of { Conrall's New England lines to CSX, Conrail will
have “w:thdraw[n] fromor abandon[ed] ordlscontmue[d] frei ghtservice" at New Haven Station;ithat
P&W will continue to operate as aself-sustaifiin, g railroad capabléiof undertakmg additional common
carrier responsibilities without federal financialassistance; ™ and that, in compliance with the 1982
order, Conrail, otce it withdraws from New Haven Station, must sell the New Haven Station
properties to P&W. P&W further contends, in essence: that claims arising under the 1982 order.
cannot be resolved by the Board but must be resolved by the United States District Coutt for the
District of Columbia, which now exercises the Jurisdiction forinetly exercised by the now defunct
Special Court; and that P&W's rights under the 1982 order carinot be preempted by 49 U.S.C.
11321(a).

Applicants are of the view that P&W's rights under the 1982:-order can be adjudlcated by the
Board and mustbejpreempted under49°U.8.C. 11321(a): Applicantsalso contend that, in any event,
the CSX/NS/CR transaction will not trigger P&W's rights under the 1982 order because Conrail will
continue to own New Haven Station (and therefore wilknot withdraw from or abandon or discontinue

3 See, P&W's brief, filed February 23, 1998 (Conrail's motion is attached as Exhibit B).

3% See; P&W's brief, filed February 23, 1998 (the court's decision is attached as Exhibit C).

7 By letter dated October 2, 1997, P&W asked the FRA Administrator to make a
determination to this effect. By letter dated October 30, 1997, the FRA Chief Counsel advised P&W:
that the pendency of the CSX/NS/CR transaction in and of itself did not constitute an election by
Conrail to withdraw from, abandon, or discontinue service:at New Haven Station; but that FRA
would entertain a renewed request from P&W if and when the Board ordered or permitted Conrail
or a legal successor to withdraw from, abandon, or discontinue service at New Haven Station.
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freight service at that station).”® Applicants further contend that, even if P&W's rights under the

. 1982 order are triggered by the CSX/NS/CR transaction and are not preempted under 49 U.S.C.

11321(a), P&W . is estopped from asserting, such fights because the P& W/CSX settlement requires
P&W to voice “unconditional support" for the pnmary application. See, CSX/NS-176 at99-101 and
384; CSX/NS-177, Vol. 2A.at 32-33. =

READING BLUE MOUNTAIN & NORT! HERN RBMN, a Class IlI railroad, operates over
approximately 280 miles ofrail line in eastern Pennsylvania, in a north-south corridor that extends
beétween Mehoopany and Reading. Within this corridor, RBMN's lings comprise two physically
separated divisions (the Lehigh Division, which extends between Mehoopany and Lehighton, and
the Reading Division, which extends between Hazleton and Reading) which are linked by two
separate sets of trackage vights: (i) trackage rights ‘over Conrail, between Hazleton ‘and
M&H Junction;* and (ji) trackage rights over C&S and Conrail, between Haucks Junction and
Packerton Junction® Trafficmoving on the Lehigh Division is apparently routed RBMN/Conrail
via_either Mehoopany .or Lehighton;*?- traffic moving on the Rcadmg Division is routed
RBMN/Conrail via Reading.

RBMN has physical connections with two Class 1 railroads (CP, via a connection in the -

Scranton area with D&H; and’ Conrail), but, on account of a restriction it accepted upon iis
acquisition of the Lehigh Division from Conrail in 1996, RBMN, for the most part, has buta single
realistic Class I connection (Conrail). The restriction, which we shall refer to as the blocking
provision, provides, "for the payment to [Conrail], its.successors or assigns, of certain specified
[penalty] amounts for.any fail traffic handled by [RBMN, or its successors or' assigns], which
originates, terminates orntherwme moves over the [Lehigh Division}, and which could commercially
be mterchanged with [Conrall] its successors or assigns; but is inter¢hanged with another rail

carrier.” RBMN-5, V.8. Muller, Appendix 2 at 3-4° RBMN claims that, inipractice; the blocking ‘
- provision works as intended, cffectwelyblockmg RBMN fromi participating in nion-Conrail routings

of traffic that can "commercially" be fouted via Conrail. See RBMN-5, V.S. Muller, Appendix HC-
2.

38 This view is apparently shared by the FRA Chief Counsel. See, CSX/NS-177, Vol. 24 at
33. . :

3% P&W, inits brief filed February 23, 1998, contends that, because the P& W/CSX settlement
does not contemplate that P&W would waive its rights under the 1982 order, P&W cannot fairly be
held to have waived such rights under the circumstances presented here. P&W adds that the primary
application (i.e., thé primary application filed June 23, 1997), which it agreed to support, does not
even mention New Haven Station, the 1982 order, or P&W's rights under that order.

340 RBMN, however, apparently does not utilize its Hazleton-M&H Junction trackage rights
to link its two divisiens. )

3! The C&S (C&S Railroad Corporation) trackage rights apparently cover most of the distance
between Haucks Junction and Packerton Junction. The Conrail trackage rights apparently fill a short
gap in the vicinity of Packerton Junction between the C&S tracks and the Lehigh Division.

*2 Such traffic includes overhead traffic moving between Conrail at Lehighton and two
shortlines, Luzerne & Susquehanna Railroad (L.&S) and Delaware-Lackawauna leroad (DL), with
which RBMN connects in the Scranton area.

** The Reading Division was acquired prior to 1996. Thereis apparently no Reading Division
blocking provision, nor any need for one: prior to RBMN's acquisition of the Lehigh Division,
Conrail was RBMN's only Class I connection; and, upon RBMN's acquisition of the Lehigh
Division, the Lehigh Division's blocking provision became applicable to any Reading Division traffic
transported via the Lehigh Division.
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RBMN contends that the CSX/NS/CR application, which envisions that all of the Comail lines -
with which RBMN connects will be assigned to NS, will disadvantage RBMN and/or its customers
in several ways. RBMN claims: (1) that the RBMN/NS relationship may result in an increase in the
costs borne by RBMN and/or its customers; (2) that, as a matter of state law, the substitution of NS
for Conrail may result in an expansion of the effect of the blocking provision;** (3) that the division
of Conrail contemplated by the primary application may jeopardize certain existing traffic flows (by
changing Conrail single-line movements to CSX/NS joint-line movements); and (4) that the creation
of new rail.competition in other areas combined with the perpetuation of the Conrail monopoly in
the RBMN region will adversely affect that entire region. Furthermore, RBMN, which now receives
approximately $85,000 per month in fees from D&H trackage rights operations over the Lehigh
Division, fears that perhaps half of the D&H trackage rights traffic will be diyerted to another route
post-transaction.  The traffic is now routed Scranton-Allentown-Reading-Philadelphia- (via, the
Lehigh Division) but on account of certain trackage rights acquired by CP in a settlement agreemem
with NS, much.of this traffic is likely to be routed Scranton—Hamsbm‘g Readmg-l’hiladplphxa post-
transagtion.

RBMN therefore asks that we require: (1) that the blocking provision be eliminated or
modified;’* and(2)that D&H be permitted toaccess, via RBMN's Reading Division, D&H's existing
trackage rights on the Conrail line that runs through Reading.* ' Elimination of the blocking
provision, RBMN contends: would extend rail competition tothe RBMN region; would prevent any
exacerbation of the aniticompetitive effects of the blocking provision; would enable RBMN fo retain
traffic thatmight otherwise be lost; would allow certain shippersto enjoy "single-line" service; 47 and
would enable RBMN to eliminate; in certain instarices, excessively circuitous routirigs. Allowing
D&H to access its trackage tights on the Conrail line that runs through Reading, RBMN contends:
would provide RBMN the opportunity to retain, and indeed to expand, the trackage rights revenue
now derived from D&H trackage rights operatmns, and would enable D&H to avoid congested
conditions common on alternative routings.

R.J. CORMAN RAILROAD COMPANY/WESTERN OHIO LINE. RICW, a Class T1I rmlroad
that operates over threeilines in Westem Ohio, indicates that-its interests in this proceeding are
focused on its Glenmom-Lxma {ine: RICW. notes that, at present, the Glenmore-Lima line's only
direct Class I connection is Conrail at Lima. RJCW adds, however, that it also has, via a:Conrail
mtermedlate switchat Lima, access to both CSX and NS, RICW states that traffic routed RICW/CSX
or RICW/NS ig sthched througha British Petroleum yard located in Lima, over a 2.3-mile segment
of Conraills ling! by RICW itself oni behalf of Conrail: RICW contends that Conrail's w11lmgness to
charge $60 per carload for this mtermpdlate swm;h‘ reflects the fact that Conrail is not competitive
with respect to otigins and destinations on traffic routed either RICW/CSX or RICW/NS.

3% Such an expansion would occur if it were determined that, for purposes of the blocking
provision, the post-transaction NS is Conrail.

35 RBMN has not specified any modification other than outright elimination.

¥ Implementatjon of this second condition would be contingent upon an RBMN/D&H -
agreement granting D&H trackage rights over RBMN's Reading Division. The "existing” D&H
trackage rights referenced by this second condition are the trackage rights pursuant to which D&H
traffic can now be routed Scranton-Allentown-Reading-Philadelphia. See, RBMN-5 at4 (line 2)and
10 (line 2); RBMN-5, V.S, Muller at 10 (line 11).

37 RBMN apparently has in mind traffic moving from or to points served by CP, either directly
or through a shortline connection, With the blocking provision, such traffic might have to be routed
RBMN/NS/CP. Were it-not for the blocking provision, however, the routing might be RBMN/CP.

3S.TB.



USRS TS0 SRS S S S NS S

a8 SURFACE TRANSPORTATION BOARD REPORTS

The CSX/NS/CR application envisions that Conrail's 2.3-mile Lima switch line will be
assigned to CSX. RJCW fears that, once that happens, RICW, although it will then have direct
access to CSX, will no longer have, as a practical matter, any access to NS. RICW therefore asks
that we require that RICW be allowed to acquire ownership of; or trackage rights over, Conrail's 2.3-
mile switch line (between approximately MPs 54.4 and 52.1), subject to terms and conditions to be
negotiated by RICW and CSX or, if negotiations fail, to be set by the Board. This condition, RICW
contends, would allow RICW to preserve a viable RICW/NS routitig in competition with the
RICW/CSX routing, and is necessary to keep Glenmore-Lima shippers competitive with other grain
and fertilizershippers in the region and to preserve RICW as a provider of essential services on the
Glenmeré-Lima line.

THE ELK RIVER RAILROAD, INCORPORATED. TERR], a Class IIl railroad, operates over
79 miles of track in Clay, Braxton, and Gilmer Counties; WV, and provides (by its account) essential
rail service to-an economically depressed region of south-central West Virginia. TERRI, which
prcsently;has a single Class I connection (CSX at Gilmer, WV), has planned, for several years, to

"build out" to a second Class T connection, and, in fulfiliment of this plan; it has sought and received

regulatory authorization to construct a 30-mile connecting track fromi its western terminus (at

Hartland, WV) to a Conrail line at Falling Rock, WV (about 17.1' miles northeast of Charleston,

WV),and it is presently in;the process of acquiring the necessary right-of-way. TERRI claims that
the success of its build-out will depend upon: (1) the rehabilitation of Conrail's Charleston-Falling
Rock-Sanderson ling; and (2) the establishment of reasonable arrangements pursuant to which
TERRI«ongmated coal may access rail-to-barge transloadmg docks at Charleston.

. ‘Bécduse the CSX/NS/CR -application”envisions that NS will be' assigned Conrail's West
Virginia, S‘econdarv (between Columbus, OH, and Charleston; WV)-and'al§o Conrail's Charleston-
Falling Rock-Sanderson line, the effect of the CSX/NS/CR transaction, upon “TERRI's build-out
would seem to-be:merely the substitution of NS for Conrail as TERRI's potential second Class T
conncctlon wTERRI clalms, howeyet, that NS' interests vis-3-vis TERRT's build-out:lirie -are not
prﬁmsely the sameas Conrail's. Conrail, TERRI insists, was eager to gainadditional coal traffic, and
was 1.herefore willing to work with TERRI, NS, TERRI" ‘adds;, has substantial reserves of marketable
coal on usm n lines, arid, for thls reason may be less mterested iin opemng up new-markets for

NS'to ‘negptiate in good faith with TERRJ with respect.to TERR]‘p acqulsmon of the Charleston-
F alImg Rock:Sanderson line and with respect to reasonable mte:change arrangements for traffic
movitlg to ‘o ftom points beyond that line, all in.accordance with TERRI 's prior discussions with
Conrail.

WHEELING & LAKE ERIE RAILWAY COMPANY. W&LE, a regional railroad which was
created in 1990 as an NS spm—oﬁe and which: has since expanded-with- line ‘acquisitions- and
trackage rights grants from NS, CSX, and Conrail, operates over 864 miles of track in Ohio,

% W&LE contends that it was spun off by NS in 1990 in anticipation of the CSX/NS/CR
application, of 1997. The argument seems to be: that NS’ inability to acquire Conrail in the
mid-1980s reflected, among other things, opposition by DOJ, which believed that anticompetitive
effects in the Chicago-Pittsburgh Corridor could only be remedied by a divestiture of certain NS
assets; that NS, to comply with DOJ's divestiture analysis, made preparations for the W&LE spin-off:
that, however, the "packaged” W&LE was not spun off at the time, in view of the fact that Conrail
was privatized through a general stock sale; but that the spinning off of W&LE in 1990 (some years
after the privatization of Conrail) can best be understood as an effort by NS to accommodate the
renewed DQJ divestiture demand that NS anticipated would be made in the event of a future effort
to acquire Conrail.

3S.TB.

iR wkbi e e e



CSX CORP. ET AL. - CONTROL ~ CONRAIL INC. ET AL. 429

Pennsylvania, West Virginia, and Maryland. W&LE's main stem extends 149 miles from Bellevue,
OH, to Mingo Junction, OH; W&LE serves numerous Ohio points, including Bellevue, Carey,
Chatfield, Wellington, Spencer, Akron, Cantot, Orrv:lle Brewster, and Mingo Junction; and W&LE
extends beyond Mingo Junction (i) south to Benwond WV, and (ii) east to Rook-and Connellsville,
PA (and, via trackage rights, it extends beyond Connellsville to Hagerstown, MD). W&LE's
interests in this proceeding are focused mainly on its relationship with NS, which has been W&LE's
most siguif cant joint-line partner. W&LE fears that NS, once it acquires the Conrail lines it will
receive in the CSX/NS/CR transaction, (a) will have little need for a W&LE/NS routing, and (b) will
be W&LE's most pervasive head-to-head competitor. The consequences, W&LE concludes, are
likely to'be so severe (a Ioss of mote than 16,000 cars and $12.7 million in gross revenue) that, if the
CSX/NS/CR transaction:is implemented as proposed, W&LE will be rendered insolvent by no later
than the year 2001.

W&LE thereforeasks that we require that W&LEbe granted: (1)access between Bellevue and

Chicago by-means of a haulage agreement, with underlying trackage rights; (2) access between

Bellgvue (Yeomans) and Toledo, a distance of 54 miles (on an NS line), by means of a haulage
agreement, with underlying trackage rights;** (3) access via a lease of, with.a right to purchase, NS'
Huron Branéh (Shinrock:to Huron) and NS' Huron Dock.on Lake Erie (W&LE currenitly has a short
term ]ease o the dock); (4) access between Benwood, WV, and Brooklyn Junctmn WYV, a'distance
of 33.4miles (ona CSX line), by means of'a haulage agreement, with underlying trackage rights;**
(5) trackage rights (a) on Conrail's Fort Wayne Line (to be assigned to NS), to'reach the National
Stone quatry:near Bucyrus and also to réach stone receivers in Wooster (MP 135) and on aside track
extending approximately: from MP 87310 MP 85.1, near Alliance, ! (b) o NS' Chtfield-Colsan
line, 2 distance of 10.8 miles, between Chatfield and Colsan, to provide alternative access to the
Spore Industrial Track, {c)on NS’ Maple Grove-Bellevue line, a dlstance of:21.3 miles, between
Maple vae (MP 269.4) and Bellevue (MP 248,1);to reach a stone quarry located on‘the Northern
Obio' & Wesrem Railway (NO&W) in. the vicinity of Redlanﬁs, and (d)-on CSX's New Castle
Subdivision in Akron;(a distance of 0:5 miles), and theh on Conrail's lines iri the area east of Akron
(thesc lines: are 10 be assigned to NS), to reach stone terminal destinations in:the Macedonia,
1 #7{6yaccess to Wheeling Pittsburgh Steel at Allenport, PA, by means
derlymg trackage rights over CSX from MP 41 near Monessen, PA,

Pittsburgh Steel at Al’lenp(m PA a dlstance of 9.5 miles; (7) access

aver CSX'S N‘ew Castle Subdmsmn, By means of a haiilage agreement; with underlymg trackage
rights, (2) from Akron, OH, to'the Ohio Edison Power plant at Niles, OH, a distance 0f 42 miles, and

 W&LE seeks: rights to interchange with AA, CN, and Indiana & Ohio Railway Company

(IORY); and access to British Petroleum for movement of coke to Cressup, WV.

0 W&LE also seeks: access to the yard facilities at Brooklyn Junction; access to PPG and
Bayer, both at Natrium, WV (and how served by CSX); and access to British Petroleum, at Cressup,
WV.

! W&LE would operate on the Conrall line: (i) between Bucyrus (CP Colsan, at MP 200.5)
and-Orrville (CP Orr, MP 124), a distance of 76.5 miles; and (ii) between Canton (Fairhope, at
MP 97.8) and Alliance, a distance of approximately 10 miles. W&LE would reach the National
Stone quarry via the 6.2-mile Spore Industrial Track, which connects with the Fort Wayne Litie at
CP Colsan (MP 200.5).

*2 See, WLE-4 at 77 (description of trackage rights sought by W&LE in the Akron area; to
bridge the gap between the CSX line and the Conrail lines, W&LE would apparently have to operate
on an 8-mile line owned by Summit County).
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(b) to Erie, PA, for interchange with other railroads;* (8) access via a lease of, with a right to

purchase, Conrail's Randall Secondary between Cleveland (MP 2.5) and Mantua (MP 27.5);
(9) access, apparently via trackage rights, to Reserve Iron & Metal, L.P., in Cleveland;**(10) access,
apparently via trackage rights, to Weirton Steel Corporation at Weirton, WV;** (11) with respect to
four "joint facilities” the maintenance of which has been W&LE's responsibility under the 1990
spin-offarrangements that created W&LE, an order (a) relieving W &LE of the burden of mairitaining
these facilities, and (b) allocating the costs of maintenance on a proportional use basis;** and (12)a
" guarantee of fairness and nondiscriminatory treatment on any haulage and trackage rights granted.
W&LE has also requested several additional conditions. W&LE asks: (i) that we require NS
to assume W&LE's $915,000 per year Jease payments on W&LE's P&WV (Pittsburgh & West
Virginia Railroad) properties; (ii) that we encourage the full development of the Neomodal Terminal;
(iif) that weimpose an oversight condition and retain jurisdiction during the oversight period;*” and
(iv) that we provide, in connection with the oversight condition, a mechanism for an inclusion.
proceeding in the event W&LE fails. during the pendency of the oversight proceeding. 8
W&LE claims that the opportunities its conditions ‘would provide might allow it to. gain
revenues of about $11 million, and mightthereby allow for the preservation of W&LE service in the
Chicago-Pittsburgh Corridor. Several purposes, W&LE contends, would be served by:the continued
existence of W&LE: W&LE would continue to exist as a compgtitive force in'the Chicago-
Pittsburgh Corridor; W&LE would continue:to provide the essential;rail servicés it now provides;
WA&LE's route structure would'be available (via NS/W&LE and CSX/W&LEjoint-line routings) to
allow bunched traffic flows to bypass. «congested facilities in Cleveland and Pittsbutgh; and W&LE
would be:able to offer routing efficiencies for traffic flows that would otherwise move:over more
circuitous CSX and NS single-line routings.

3 W&LE seeks, in particular, an interchange at Erie with Buffalo & Pittsburgh Railroad, Inc.
(BPRR). Access to Erie would apparently be overa CSX line (from Akron to Youngstown) and over
Conrail lines to be assigned to CSX (from Youngstown to Erie via Ashtabula).

4 Reserve, a scrap processor, presently has direct access to CSX and Conrail, and its routing
options are presently CSX/W&LE joint-line and Conrail single-line; it ships to several Ohio mills
now accessed by W&LE and Conrail; and it would prefer that W&LE be the carrier chosen to
remedy the CSX/NS/CR transaction's 2-to-1 impact on Reserve's Cleveland facilitjes.

%5 W&LE concedes that Weirton Steel Corporation (which is located on a Conrail line to be

. assigned to NS) "has apparently taken itself out of play by executing a long term contract with NS."
WLE-4 at 100. )

6 The four joint facilities are railroad grade crossings in Wellington, Canton, Steubenville,
and Cleveland, OH. W&LE insists that it is no longer feasible for W&LE to maintain these facilities,
in view of (i) CSX's and NS' anticipated post-transaction traffic increases, and (i) W&LE's
anticipated post-transaction traffic losses.

*7 W&LE asks that we retain jurisdiction to ensure fairness in the implementation of any rights
itreceives as a condition to the CSX/NS/CR ttansaction. W&LE also asks that we require guaranteed
performance on access to trackage rights (including both. trackage rights acquired prior to this
proceeding and also trackage rights acquired in this proceeding).

% W&LE suggests that, if it ultimately fails as a consequence of the CSX/NS/CR transaction;
inclusion in "'the assets to:-be acquired by the Applicants," WLE-8 at 3 n.3, would be preferable to
bankruptey liquidation.
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. WISCONSIN CENTRAL LTD. WCL, a Class I railroad that operates over approximately 2,017
miles of rail line in Wisconsin, Michigan's Upper Peninsula, Minnesota, and Illinois, asks that we
impose three conditions to protect its interests m efficient and competitive switching services in
Chicago.

Purchase of Portion of B&OCT's Altenheim Subdivision. WCL fears that virtually all post-
transaction WCL traffic interchanged at Chicago with either CSX or NS will be subject to CSX
control as it moves through-the Chicago switching district. WCL contends that, today, it has two
routinigs by which it may reach NS: it may route via the Altenheim Subdivision of B&OCT (which

- CSX presently controls); or it may route via IHB (which CSX presently does not control). WCL

further contends that, post-transaction, both of WCL's routings to reach NS will be subject to some
measure of CSX control.**
WCL theréfore asks that we require that WCL be allowed to acquire that portion.of B&OCT's

" Altenhieim Subdivision that begins at the WCL/B&OCT connection at B&OCT MP 37.4 at Madison

Street; Forest Park, IL, and that extends to.a connection with UPRR and the Panhandle Line of
Conrail in the vicinity of Rockwell Street; Chicago, IL, a distance of approximately 10 miles. WCL
¢laims that its'ownership of this portion of the Altenheim Subdivision would allow WCL trains to
move along a new route paralleling the congested B&OCT route between Western, Avenue and
Brighton Park. This new rotite, WCL contends: would allow WCL to establish, independent of CSX
control, connections: with NS, BNSF, and GTW; would thereby mitigate the CSX/NS/CR
transagtion's adverse impact on switching services competitionin the Chicago switching district; and
would: mitigate congestion on the B&OCT route and thereby erhance the overall capacity and
efficiericy-of the Chicago switching district.*®

Direct Interchange With CSX. WCL contends that, for many years, CSX has operated B&OCT
not as a true mtermedlate switching, carrier but rather as a vehicle for obtaining desired operating
efficieficies. WCL claims: that, for many years, B&OCT has been operated as an extension of CSX;
that CSX, maintaining the fiction that CSX itself does not operate in the Chicago switchingdistrict,
has reqmred that tany railroad seeking to mtemhange with CSX in'the Chicago switching district must
interchange via B&OCT: that, however, any rajltdad seeking to interchange with CSX via B&OCT
has been' faced ymh -aB&OCT intermediate: swntchmg charge; that, since 1988, this chargehas been,
in whole'or i large part; ‘either. warved by B&OCT or absorbed by CSX with respect to those
rallroads that accommodate CSX's pre- bloclémgwquu ts; that, in the fiction that CSX
itself does not gperate in’ ‘Chicago has gwen‘CSX & bargaining léverito gse in demanding blocking
and clapmﬁcatmn sgrvices from other carriers; and' that these ammgements have had an especially
seriouslimpact on smaller railroads that have volumes of traffic that do rlot suit CSX's pre-blocking
needs. {WCL fears that, post»transactmn CSX will-operate THB 'the way it has operated B&OCT.
Under thev ¢ pluvlded fori ectiomwith: the CSX/NS/CR appli¢ation, WCL notes,

3% WCL suggests that, in view of the significant degree of control that CSX will have vis-a-vis
THB, the Board may wish to consider whether CSX should be required to seek, in this proceeding,
authority to.control IHB. See, WC-18 at 12.n.7. .

The new route would also require operatmn by WCL over Conrail's Panhandle Line (in
Chlcago) from Ogden Junction (Rockwell Street) on the north to a point near the Ash Street interlock
(near Brighton Park) on the south, a distance of approximately 3 miles. WCL notes, however, that
it has atready reached agreement with NS regarding the acquisition, by WCL, of a leasehold interest
in this ling.

*WCL, alluding to prior litigation on this point, suggests, in.essence, that, even if CSX was
not itself present in Chicago in years past, it is present-in Chicago today. See, WC-10 at 033. See
also, WC-18 at 28-32 (discusses prior litigation).
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CSX will be responsible: for dispatching IHB between Gibson, IN, and Franklin Park, IL; for
managing IHB; and for controlling Blue Island Yard (IHB's principal yard). WCL is concerned: that
IHB, subject to the control of CSX, will cease to be a genuinely neutral switching carrier; and that
CSX will use its management of IHB and its ownership of B&OCT to route via B&OCT
WCL/Conrail traffic now routed via THB.*® .

WCL therefore asks that we require that CSX, apart from B&OCT and without the use-of
B&OCT as an intermediate switch carrier, conduct direct interchange in the Chicago switching
district. This condition, WCL contends: would implement the public policy codified at 49 U.S.C.
10742; would increase efficiency by removing B&OCT from interlining accounting systems where
not necessary; and would recognize the reality that CSX today is, and even more so post-transaction
will be, an active interlining carrier present in its own'name and right in Chicago.

Neutral Dispatching. "WCL is concerned that, post-transaction, CSX will control the two
Chicago switching carriers: that provide WCL virtually its only access to the Chicago switching
district either via-trackage righits or as ‘intermediate carriers (B&OCT and IHB)-and will be one of
the two largest sharehiolders of the third Chicago switching carrier (BRC), and will therefore have,
in WCL's judgnient, far too much control over switching and dispatching in the Chicago switching
district.: Because efficientroutings through the Chicago switching districtare crucial to WCL, WCL
asks that we requirg that dispatching over IHB in the Chicago switching distrietbe provided by a
neutral railroad (i.e.; arailroad other than any of the THB owner railroads). This neutrality condition,
WCL conterids, s necessary to preserve competition and to assure adegnate tertninal facilities and
efficiencies.

*2 CSX mightdo so, WCL suggests, in order to subject this traffic to the B&OCT intermediate
switch charge or to obtain operating concessions for traffic so routed.
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APPENDIX D: PASSENGER RAILROADS

AMERICAN PUBLIC TRANSIT ASSOCIATION. APTA, a trade association representing the
North American transit industry, has concerns that the CSX/NS/CR transaction may adversely impact
commuter rail operations throughout the eastern half of the United States, such as: (1) the rail
realignments that will follow the CSX/NS/CR. transaction may effectively limit the access that
commuter railroads would otherwise have had to the lines operated over by CSX, NS, and Conrail;
(2) the increased freight traffic that CSX and NS are likely to handle post-transaction may result in
greater interference with commuter rail operations and commuter rail schedules; and (3) the
workforce reductions that will be a consequence of the CSX/NS/CR transaction will result in
additional cross-subsidization of the freight railroads by the commuter railroads. For example, with
regard to the Railroad Retirement System, APTA notes: that both commuter railroads and freight
railroads pay a payroll tax based upon the number of active employees working for each system; that
this tax supports the pensions provided to railroad employeesacross the country; that, over the years,
freight railroad employment has decreased while commuter railroad employment has increased; and
that this has created a situation in.which the commuter railroads have been compelled to provide
large and: growing subsidies to the freighit railroads in the form of pensxon payments to freight
railroad retirees.

To ensure that commuiter rail operations can continue to provide the American public with high
quality and efficient transportation service, APTA asks that we impose several conditions upon any
approval of the primary application. (1) With regard to the access problem, APTA suggests that we
should: promote cooperation between applicants and commuter railroads; ensure that commuter rail
operations will be reasonably accommodated by applicants; ensure that fair and reasonable operating
rights agreements can be established in the future, with fair and reasonable compensation to.CSX and
NS; and establish a process that will provide a means to resolve furture disputes between freight
railroads and commuterrailroads, and thereby safeguiard the public's interest in passenger rail service.
(2) With regard to the interference problem, APTA suggests that we should: ensure that commuter
rail operatlons are not yndermined by freight rail operations, neither in the first 3 post- -transaction
years nor in the yearsithat come thereafter; providé a means to resolve disputés that atise beyond the
first 3 post-transaction years;:and move towards incentive-] based operating agreements. (3) With
regard to the Railroad Retirement problem, APTA suggests that we should: review the 1990 report
of the Commission onjRailroad Retirement Reform; consider, in conjunction. with the Railroad
Retirement Board, the impact the CSX/NS/CR transaction and further declines in freight railroad
employment will'have on commuter rail systems; and i impose conditions that will ensure that CSX
and N$fund.any negatlve ial impacts-of the (ESX/NS/CR transaction upon the commuiter
railroads' raxh‘oad rétitement contributions.

AMTRAK. Amtrak, which has reached agreements with CSX, NS, and Conrail ** has advised
that it now supports in all respects the CSX/NS/CR transaction, subject to imposition of a limited
oversight condition that reads as follows: "The STB should require oversight, for a 3-year period,
of the implementation and effect of the transactions subject to STB review and approval in Finance
Docket 'No. 33388 to the extent they may affect the on-time performance of ‘Amtrak intercity

3 These agreements are apparently reflected in a document referred to as the "Principles of
Cooperation Concerning the Northeast Corridor." See, NRPC-14 (filed May 18, 1998).
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passenger train services. As part of this continuing oversight, the STB should require quarterly
reports from NS and CSX and provide Amtrak an opportunity to comment: NS, CSX and Amtrak
shall jointly recommend to the STB objective, measurable standards to be used in such Teports: on-
time performance standards should reflect measurements employed in calculating incentive payments
under the applicable Amtrak operating agreements. The foregoing condition is not intended to limit
the STB's authority to continue oversight beyond the 3-year period." See, NRPC-14 at 2.3%

CHICAGO METRA. In its comments filed October21, 1997, the Commuter Rail Division of
the Regional Transportation Authority of Northeast Illiniois (Métra or, on occasion, Chicago Metra)
requested theimposition of several conditions primarily respecting four interlockings in the Chicago .
terminal area that are crucial to the commuter trains operated by Metra in its Southwest Service
Corridor and that, in Metra's opinion, might be affected by the CSX/NS/CR transaction: the Chicago
Ridge interlocking controlled by IHB/B&OCT; the Forest Hill interlocking controlied by CSX; the
BeltJunctioninterlocking controlled by BRC; and the CP-518 interlocking controlled pre-transaction
by Conrail and post-transaction by NS.

Conditions Directed -To CSX. In its METR-8 pleading filed February 23, 1998, Metra has
advised thatit has.reached, with CSX, a Letter Agreemerit that addresses Metra's concerns at the
Forest Hill interlocking and that establishes a Joint Review Committee to-address issues respecting
the Chicago Ridge interlocking and the Belt Junction interlocking. See METR-8, Tab A (copy of
the Letter Agreement). . Metra, though it has withdrawn its request for conditions insofar as such
conditions were dir¢cted to CSX, has called to our attention the last paragraph of the Letter
Agreement, which provides- that the Letter Agreement will be subnditted into the reécord of this
proceeding and.that CSX andMetra "will seek from the Board confirmation of these understandings,
that althongh the.attached agréement does not seek or provide for the imposition of any conditions .
by the Board, the submission of this agreement will be considered by the Board a5 a representation
that they will coriply with itsfefms." Metra accordingly requests, on behalf of itself'and CSX, that
we confirmin our:decision approving the CSX/NS/CR transaction that the contents of the Letter
Agreentient:will be ¢considered by the Board asiepresentations'to the Board that the parties will
comply with the ferms of the Letter Agreement. METR-8at2, .

Congitions Directed To NS.  Metra has!also indicated, in its METR-8 pleading, that it has
withdrawii "for the time being! its réquest for a:gondition respecting CP-518. See, METR-8 at 3.
Metra premises this withdfawal upon: NS’ claim that freight activity through the CP-518
interlocking will decrease posi saction; NS! pledge tobe bound by existing applicable agreements
between Ccm.qall and Metra, see, CSX/N'S-176 at 234;.and N§! prqrhilsc to participate in the Joint
Review Compittee established under thie Letter Agreement with CSX, see METR-8, Tab B.
O-NORIHCOMMUTER R,}ﬁ]L'RQAD‘. MNCR operatgs, each week, 99 Ppassengertrains
ile-Port Jervis line; whichextends between Port Jervis; NY, and-Hoboken; NJ, and
which ‘consists, of two segme ) egment between Port Jervis and Suffern, which is
owned by Conrail; and 2 31.3-mile segment Beteen Suffern 'and’ Hoboken, which is-owned by
NIT.**- MNCR claims that, at the present time, MNCR's and NITRO's commuter frains™ and

% Amtrak indicates that both CSX and NS have acquiesced in the imposition of a 3-year
oversight period as described in the text, and have authorized Amtrak to represent to the Board that
neither opposes action by the Board consistent with the terms of the limited oversight condition. See,
NRPC-14 at 2-3. . .

% The New Jersey Department of Transportation is referred to as NJDOT. New Jersey
Transit Corporation and its commuter rail operating subsidiary (New J ersey Transit Rail Operations,

(continued...)
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Conrail's freight trains co-exist on the Port Jervis line with relatively few problems.¥ MNCR
anticipates, however, that there will be, within the next few decades, substantial increases in
commuter service on the Port Jervis line. MNCR further anticipates that, as a consequence of the
CSX/NS/CR transaction, there will also be; within the years to come, substantial increases in freight
service on the Port Jervis line (which will be assigned to NS).

MNCR, which contends that the anticipated increased number of trains, both passenger and
freight, will require very careful scheduling and dispatching so as to prevent the impairment of either
service, fears that the freight scheduling contemplated by NS will not properly accommodate
MNCR's passenger trains, MNCR also fears that the dispatching function would suffér if NS were
to assume dispatching control on the Port Jervis-Suffern segment, and were to remove that function
to a far-distant location'staffed by personnel unfamiliar with commuter trains. And, MNCR adds,
if NS were to assume dispatching control on that segment; there would necessarily have to be a
"hand off" of every MNCR train-at Suffern (because dispatching control of the Suffern-Hoboken
segment will remain with NJTRO). Tt would be far better, MNCR contends, to retain the "hand off"
at its present location'(CP Sparrow, at Port Jervis), which is just-beyond the end of the commuter
passenger service territory. _

MNCR's Purchase Condition. MNCR therefore asks that we require that the:Port Jervis-
Suffern segment be conveyed to MNCR, subject to a teservation of trackage rights in favor of NS
(PRR)i* MNCR alsq asks: that the purchase price be set at $9.8 million, the pricé-upon which
MNCR and Conrail had redched a tentative understanding before their negotiations were disrupted
by the pending QSX/NS/CR transaction; and that-any other terms respecting the purchase, if not
agreed'to' by MNCR and NS, be subject to arbitration or a similar process. MNCR adds: that it
stands ready to.accept the segment "as. is" based on the price it agreed upon ‘with: Conrail; that it
would 'rétain the status quo as respects. dispatching; and that it is prepared to-contribute its
appropriate share of funding to put the segment into proper condition for operation 6f a modem,
reliable rail passenger service in conjunction with reasonable levelsof freight service.:

MNCR's Extension:Candition. -MNCR. contends that, if we do not impose its purchase
condition;. we should at'least require that NS agree to a long-term extension of 'the existing
MNCR/Conrail trackage tights agreement, whichextension (MNCR claims): would resolyve, to some
extent, MNCR's concerms; respecting the conditions NS might otherwise impose upoh MNCR's
operatiorig. on the Po‘rut Jervis-Suffern segment; and would allow MNCR to Justify at least some
investment of public funds in the rehabilitation of that segment. ‘

*%(...continued)

Inc., known as NJTRO) are referred to collectively as NJTC. NJDOT and NJTC are referred to
collectively as NJT. : .

¢ MNCR's commuter service on both segments of the Port Jervis line is performed, under
contract, by NJTRO, ’

7 MNCR'’s trains (operated by NJTRO) and Conrail's trains operate over the entire length of
the Port Jervis line. NJTRO's own trains operate only over the Suffern-Hoboken segment. The entire
Port Jervis line, however, is dispatched by NJTRO dispatchers working in Hoboken.

3% MNCR states on brief: that we should require conveyance "or a-long term lease” of the
Port Jervis-Suffern segment, MNCR-4 at 16; and that the reservation of trackage rights would be in
favor of NS or Conrail, MNCR-4 at 2-3.
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NORTHEAST OHIO METRO. 'The METRO Regional Transit Authority (referred to as

" METRO or, on occasion, Northeast Ohio METRO) operates a mass transit system transporting

citizens of Summit County within the Cleveland-Akron-Lorain Consolidated Metropolitan Statistical
Area. ‘METRO contends: that it has.invested substantial resources in the development of a

-commuter rail transportation system intended to link the cities of Canton, Akron, and Cleveland (the

CAC corridor); that Conrail's Hudson-Cleveland line is a key component of, not simply "one option"
for, the CAC corridor; that the CSX/NS/CR application contemplates the assi gnment of the Hudson-
Cleveland line to NS; that METRO is concerned that the rail realignments likely to follow the
CSX/NS/CR transaction will have serious impacts on future commuter rail operations; and that
METRO fears that, without guaranteed conditional commuter rail operating rights, these
realignments will jeopardize the efficiént implementation of commuter rail in Northeast Ohio.
METRO therefore asks thatwe require that METRO be granted conditional commuterrail operating
rights on Conrail's Hudson-Cleveland line. METRO adds, in its brief, that, if we donot impose its
operating rights condition, we:should at least require that NS and METRO negotiate a futually
binding agreement to mitigate the impacts ofthe CSX/NS/CR transaction on plannedcommuter rail
service.’® ‘ .

VIRGINIA RAILWAY EXPRESS. VRE, a commuter railroad owned by the Northern Virginia
Transportation Commission (NVTC) and the Potomac and Rappahannock Transportation
Commission (P&RTC), operates 24 passenger trains per weekday over two routes: the Manassas
route, which runs 35 miles between Manassas, VA, and Washington, DC; and the Fredericksburg
route, whichi runs 55 miles betweén Fredericksburg, VA, and Washington, DC.3" The ‘two routes,
which share a common segment; run overitracks now-owned by C$X, NS;.Conrail, and Amtrak.
NVTCand P&RTC claimithat their presentrelationships with the three freight railroads over whose
tracks'VRE operates arg.not entirely satisfactory. ., The Operating Access Agteements pursuant to
which VRE's ¢perations are conducted, NVIC and P&RTC claim: require NV'TC and P&RTC to
indemnify the freightrailtoads'for any damages that would not have occurred "but for" the existence
of VRE's service, including damages attributable:to the gross negligence of ‘the freight railroads
thcmselvés;?”.provide‘fhe‘freight railroads with unilateral powers to cancel or delay VRE frains, to
impose schedule changes and testrictions, and fo compel VRE to make capital improveéments; and
allow the freight raflroads the right toforce VRE to discoritinue operations pn short notice for any
reason. NVTC and P&RTC cliimthat CSX anid NS, citing the demands imposed by their-existing
freight train schedules, have thwarted efforts to exparid, VRE's operations; NVTC: and P&RTC
further claim that, apparently for the same reason, they-have been unable to reach agreement with

CSX and NS with pect to. capital impro ] that NVTC and P&RTC would like to make.
NVTC and P&RTC add: ' that CSX's dispatchers have made little effort to accommodaté VRE's.
schedules;that CSX'smanagers, whenarranging mai orkonthe CSX lines; have similarly

madelittle effottto accommodate VRE's schedules; and that the resulting deferioration intheion-time

. performance of VRE's trains has led to-a decrease/in the number of VRE riders.

** METRO notes, in its brief, that it seeks conditional operating rights or any other relief the
Board deems appropriate.

¥ VRE's operations are conducted by Amtrak.

7 Total liability is capped at $200 million.
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NVTC and P&RTC are concerned that the likely substantial post-transaction increases in
freight traffic on: these lines will result in a further deterioration of VRE's commuter service; any
capacity enhancements resulting from VRE's own investments in the rights-of-way may well be
eroded even before VRE can operate any new service; and the infrastructure improvements that
applicants intend to undertake will wreak havoc with VRE's commuter schedules. NVTC and
P&RTC claim that applicants have not even attempted to address freight-passenger conflicts through
"structural” ‘undertakings designed to eénsure accommodation of passenger operations, but have
proposed to avoid any negative impact on passenger operatlons solely by better scheduling of freight
train.operations. NVTC and P&RTC contend that, in these circumstances, apphcants claims that
VRE's operations will not be adversely affected by the CSX/NS/CR transaction cannot be taken
seriously. NVTC and P&RTC therefore ask that we requite the modification of the terms and
conditions provided for in the Operating Access Agreements pursuant to which VRE's operations
are presently conducted.’” ‘

CSX Access- Agreement. If the terms: and conditions provided for in the CSX Access
Agreement were modified in the manner requested by NVTC and P&RTC: (1) the CSX Access
Agreement would henceforth apply to the Conrail line between RO Interlocking in Arlingtori and
Virginia Avenue Interlocking in Washingten; (2) CSX would continue to have the authority to grant
to.third parties new rights to use the CSX line, butany grant of such rights ta third parties made after
January 10, 1995, would be subject to the current rights (at the time of such grant) of NVTC/P&RTC
with respect to that fine; (3) C8X would continue to have the authority to approve or reject any VRE
commuter rail serviee modifications. proposed by NVTC/P&RTC, but CSX would have to explain
any denial'of any such proposed modifications; (4):CSX's right to charge NVTC/P&RTC for capital
improvements made by C$X would be Ilmxted to capital improvements required by law; (5) CSX
would be required to submit to arbnratwn dlsputes between'CSX and NVTC/P&RTC regarding the
responsibilities of gach for capital improvements in connection with ¢ expansion of VRE service; (6)
CSX would no longer have the right:to charge NVTC/P&RTC for revenue iosses attributable, in
CSX's view, to the presence-of VRE commivter rail servwe, (7) a portion of the compensanon paid
to CSX would be dependent upon.on-time perfonnance dards; and{(8) the termination date of the
CSX g}zccess Agreemnent, which is presently set as June 30; 1999, would be extended to June 30,
2008.

* The relief sought by NVTC and P&RTC can be characterized as either: (i) the acquisition
by NVTC and P&RTC of new operating rights over the lines now operated over by VRE, with such
new operating rights to be governed by the terms and conditions requested by NVTC and P&RTC;
or (ii) the modification, in the manner requested by NVTC and P&RTC, of the terms and conditions
that govern the existing VRE operating rights. NVTC and P&RTC have embraced both
characterizations, although their arguments have generally employed the framework of the second.
NVTC and P&RTC, however, have affirmed on brief: that they are seeking operating rights over all
of the lines now-operated over by VRE subject to terms and conditions to be negotiated by the parties
or, failing a negotiated agreement, to be set by the Board; and that they put their proposed conditions
in the form of contract revisions simply to be as specific as possible in tailoring these conditions to
the aiticipated harms arising from the CSX/NS/CR transaction. See, VRE-12.at 21.

37 See VRE-9, Attachment 3" (the terms sought by NVTC and P&RTC). See also, the
NVTC/P&RTC. errata submission filed November 25, 1997. (adding an item respecting the
termination date). The description we have provided of the changes proposed by NVTC and P&RTC
is not exhaustive.
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NS Access Agreement. 1f the terms and conditions provided for in the NS Access Agreement
were modified in the manner requested by NVTC and P&RTC: (1) NS would continue to have the
authority to grant to third parties new rights to usé the NS line, but any grant of such rights to third
parties made after September 1,'1996, would be subject to the current rights (at the time of such
grant) of NVTC/P&RTC with respect to that line; (2) NS would be required to explain any denial
of changes proposed by NVTC/P&RTC in the schedule for VRE service; (3) NVTC and P&RTC
would continue to be obligated to pay for capital improvements occasioned or required by VRE'sS

_commuter operations, but NS would be required to submiit to arbitration disputes respecting whether

and to what extent NVTC and P&RTC should be required to pay for such capital improvemerits; (4)
the termination date of the NS Access Agreement, which is presently set as July 15, 1998, would be
extended to July-31, 2006; (5) NVTC and P&RTC would be required to work in good faith to
develop a plan to purchase, lease, or acquire an interest in the NS line (they are presently required
to work in good faith to develop a plan to purchase the line), and NS and NVTC/P&RTC would be
allowed to submit to arbitration unresolved disputes respecting this matter; and (6) a portion of the
compensation paid to NS would be depéndent upon on-time performance standards 3

¥ See, VRE-9, Attachment 4 (the terms sought by NVTC and P&RTC). The description we
have provided of the changes proposed by NVTC and P&RTC is not exhaustive. ’
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APPENDIX E: SHIPPER ORGANIZATIONS

AFBF, AFIA, NCBA, NCG4, & NPPC. The American Farm Bureau Federation (AFBF), the

American Feed Industry Association (AFIA), the National Cattlemen'’s Beef Association (NCBA), :

the National Corn Growers Association (NCGA), and the National Pork Producers Council
(NPPC)™” believe that the CSX/NS/CR. transaction, if properly implemented, will benefit the
agricultural sector, but are concerned that implementation may be marred by logistical problems.
AFBF, AFIA, NCBA, NCGA, and NPPC contend that strong oversight will be needed in the short
term to ensure that service problems are minimized and that applicants’ proposed operating plans are
carried out as promised. AFBF, AFIA, NCBA, NCGA, and NPPC therefore propose that we conduct
periodic public hearings and require an annual report that evaluates how well the transition is
proceeding, especially as it relates to agriculture.

The annual reportenvisioned by AFBF, AFIA, NCBA, NCGA, and NPPC would consist of six
sections. - (1) A "general overview" section would describe actions taken during the year, with
comparisons between plans and accomplishments. (2) A "Service” section would focus on the new.
routes proposed by each carrier, and would describe in detail whether each is operational, the new
services provided, and rate changes for selected commodities relative to those of a historical base
period (e.g., 1995-97). (3) An "operating savings and other cost reductions" section would describe,
for each carrier, the degree to which such savings and reductions have been realized relative to those
expected and also relative to the hase period. (4) An "increased competition" section would indicate,
using selécted measures, how competitive the new system is relative to expectations and relativé to
the base period. (5)-An "other impacts” section would include descriptions of changes in specific
characteristics of the system,. and compare current operations relative to the base period for (among
others) single-line cperatlons, computer integration, néw and improved routes, service reliability,
equipment utilization and availability, terminal delays, and capital investment. (6) An "increased
services for agriculture” section would address applicants' claims that the CSX/NS/CR transaction
will'yield a number of expected, specific benefits to agriculture.

CMA & SPI: The Chemical Manufacturers Association (CMA) and The Socxety of the Plastics
Industry, Inc. (SPD), nsist that the C8X/NS/CR transaction should not be approved.’

Opposition to the CSX/NSYCR Transaction. (1) CMA and .SPI wam that captive traffic,
including long-dlstance chemicals/plastics(C/P) movements, is likely to suffer as the CSX/NS/CR
transaction is 1mplemcnu:d bothi: fiom impaired: service (as applicants' systems become more
congested) and from upward pressure orl rates (as .applicants' costs escalate). CMA and SPI
maintain: that the revenue growth needed to pay for the CSX/NS/CR transaction depends on an
almost. faultless . execution - by CSX ‘and NS -of a strategy" of capiuring increasing . volumes of
marginally prof table traffic using #n {hiricate "spider web" networkof yards, while simultaneously
reducing employrr ent levels dnd locomotive power; thatthe intermodal traffic upon which CSX and
NS arérelying willbe'subject to competition from trucks'and, largely oh account of this competition,

. will generate relatively low per-car revenues; that, because thie per-gar revenues. will be relatively

low, CSX and NS will have'to haul-a great deal of additional intermodal: traffic, the efficient
movement of which wﬂl Tequire more personnel and more locomotwes, but that, despite all of the

¥’ AFBF, AFIA, NCBA, NCGA, and NPPC are farm and food prganizations.

¥ CMA is a trade association whose member companies represent more than 90% of the
productive capacity for basic industrial chemicals in the United States. SPI is a trade association
whose member - companies are responsible for an estimated 75% of total sales of plastics
materials/products il the United States.
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new traffic CSX and NS project, and despite the increased handling this traffic will require, the
financial pressures created by the debt CSX and NS have incurred have led CSX and NS to project
reductions both in their employment levels and in their locomotive fleets,

(2) CMA and SPI contend that the CSX/NS/CR transaction represents an unprecedented effort
to disaggregate a major railroad's operations and to parcel out to three railroads (CSX, NS, and the
post-transaction Conrail) the traffic that now flows over one. The complexity of this dismemberment,
CMA and SPI warn, increases the likelihood of massive confusion, disruption, and delay, particularly
in view of the fact that CSX and NS do not have, and prior to the Control Date will tiot have, full
knowledge of the details of Conrail's operations, its data processing systems, its communications
systems, its costs, its traffic base, and its contracts. CMA and SPI fear, however, that, under the
pressure of the;financial demands imposed by the debt that CSX and NS have incurred, CSX and NS
will attempt to implement the CSX/NS/CR transaction as soon as possible after the Control Date.

(3) CMA and SPI contend that the operations envisioned by CSX and NS in the three SAAs
will be especially difficult. CMA and SPI claim: that CSX and NS have not explained how three
railroads can be expected to operate over tracks that now have sufficient line capacity for only one;
that dispatching and opetations in the SAAs are likely to be hampered by the rlvalry of C§X and NS;-
and that arbitration, applicants'chosen remedy for disputes respecting operations in the SAAs, will
prove to be a cimbersome anditime-consuming way to run a railtoad.

(4) CMA and SPI contend that, in any event, the creation of the SAAs will not result in rail-to-
rail competition for all traffic moving from/to points in those-areas, CMA and SPinsist: that, if the
other'end of a movement is opén only to CSX or only to NS, there will be no competition; that the
SAAs;are riot "shared" in all respects; in that some facilities (such as bulk chemical terminals at
Croxton, NI, ard Eastside Yard in Philadelphia, PA) areoff limits either to CSX or to NS; and that,
even though certain other bislk ¢hemical fatilities may be open to both C8X and NS, there are many
reas%rqxf why such facilities may ot be fungible or equally accessible'to shippers or customers in the
area:

(5)CMA and SPI contendithat the CSX/NS/CR transaction will provide new single-line service
to relatwely few C/P shippers, will eliminate single-line service for many C/P shippers, and will
likely impair setvice. for many additional C/P shippers.”™ Applicants, CMA and SPI fear, have no
plans to remedy the transaction-related harms to C/P shlppers whose pre-transagtion Conrail single-
line service will be eliminated or whose pre-transaction service will otherwise be impaired.

(6) CMA and SPI contend that there is a potential for higher rates if CSX and NS attempt to
shift traffic awgy from the gateways used today (the St. Louis/Ilinois gateways) to gateways that
would give CSX and NS Jonger hauls (New Orleans and Memphis). CMA and SPI fear that C/P

37 CMA and SP] add that the fact that some traffic moving from/to SAA points is today under
contract creates an additional limitation on the rail-to-rail competition created by the SAAs. CMA
and SPI note that section 2.2(c) of the Transaction Agreement provides for the allocation, between
CSX and NS, of Conrail's Existing Transportation Contracts. See, CSX/NS-25, Volume 8B at 25-29,
CMA and SPI claim, however, that section 2.2(c): does not specify how.CSX and NS will decide
which of them will handle contract movements to and from open points; and does not give shippers
under those contracts the right to choose as between CSX and NS.

" CMA and SPI claim, by way of example, that movements terminating on Conrail from
jointly served points like Atlanta may today benefit from a degree of competition between CSX and
NS. Post-transaction, CMA and SPI warn, that competition will disappear, as the carrier taking over
the Conrail destination point will effectively insist on carrying the traffic single-line over its
expanded system.
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shippérs will be whipsawed between the western carriers' desire to preserve their revenues and the
eastern carriers' desire to preserve their margins but on longer hauls.

~ CMA/SPI Conditions. CMA and SPI therefore ask that we impose: (A) certain Pre-
Implementation Conditions;*™ (B) certain SAA Conditions; and (C) certain Oversight and Other
Conditions. CMA and SPI insist that, because the provisions of the NITL agreement fall short, in
many respects, of the protections that would be afforded by the CMA/SPI conditions, we should
adopt the CMA/SPI conditions in lieu of those contained in the NITL agreement.

Condition A.1, which would have to be satisfied prior to implementation, would require CSX
and NS: to establish the necessary management and opérations protocols; and to integrate the
Management Information Systems established for the SAAs into the Management Information
Systems in place on the overall CSX and NS systems.

Condition A.2, which'would have to be satisfied prior to lmplementatmn would require¢ CSX
and NS to adopt all existing tariffs and circulars that were in effect on June 23, 1997, and to publish
supplements incorporating new routes,”

Condition A}3, which would have to be satisfied prior to implementation, would require CSX
and NS: to putin place labor implementing agreements; to complete all necessary safety and other
training; and to familiarize personnel with the new territories.

Condition A,which would have to be satisfied prior to implementation, would require CSX
and NS to extend their own Management Information Systems, particularly their car tracking
systems, to their respective portions of Conrail.

Condition A.5, which would have to be satisfied prior to implementation, would require CSX
and NS to complete the coustructlon projects covered by STB Finance Docket No. 33388 (Sub-Nos.
1,2,3,4,5,6,and 7)*

Condition}B.1 would require each of CSX and NS to be fully responsible and liable for its
shipments to/from/within-the SAAs.>™

. Condition B.2 would require that all existing bulk C/P transloading terminals located within
the SAAS, inchiding rail-to-truck terminals, be open to both CSX and NS

3% CMA and SPI envision: that @SX and NS would have to certify, prior to implementation
of ‘operations on their respective integrated systems, compliance with the pre-implementation
conditions; that their certifications would be filed with the Board and served on all parties of record;
that interested parties wou]d have 15 days to comment; and that the Board would be expected to
accept or reject the certifications within 30 days after the date of filing,

3% Congition A2 is intended to ensure: that shippers have ready reference to the full range
of rates and routes they canuse to ship their freight; that no traffic is prevented from moving because
of the absence of a quoted rate; and that CSX and NS do not resmct the range of rates and routm and
thereby constrain competitive options post-transaction.

%1 Condition A.5 is intended to prevent the development of bottlenecks.

32 "CMA and SPI contend that, because the residual Conrail operator will not be a common
carrier and will have been stripped of most of its revenues, CSX and NS should be required to accept
full responsibility for shipments handled by the Conrail entity for their accounts, as well as for cars
that may be picked up:by the SAA operator prior to the preparation of billing documents, as (CMA
and SPI claim) often occurs in the industry. The responsibility envisioned by CMA and SPI would
mclude responsmnhty for loss, damage, and delay, and.also for spillage or release of products.

* CMA and 'SPI insist that, if shippers are to realize the benefits of the SAAs, all bulk
facilities in the SAAs should be open to both CSX and NS. CMA and SPI contend: that bulk
terminals are not "fungible"b for product integrity abulk terminal typically can serve

(continued...)
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Condition B.3 would require that all new facilities within the SAAs be open to both CSX and
NS‘BB!

Condition B.4 would provide that, where the CSX/NS/CR transaction creates, for contract
shippers of traffic to/from/within the SAAs, new competitive options (i.e., new options for traffic not
moving to/from closed points on CSX or NS): (a) each shipper must have an "open season" (not to
exceed 2 years from the date of transaction implementation) to test service from both CSX and NS
under Conrail contracts; (b) each shipper must have the right to decide whether to have Conrail
contract service performed by CSX or NS or both; and (¢) each shipper must have an option to
reopenits Conrail contracts.® . .

Condition C.1: (a) would require CSX and NS to keep open all existing gateways and
interchanges. on competitive rate and service terms;™® and (b) for Conrail single-line traffic that
becomes CSX-NS. or NS-CSX ‘interline traffic, would prohibit increases (greater than RCAF-A
increases) on rates in effect on June 23, 1997.%%

38(,,.continued) N

only a limited range of products; and that, for this reason, the fact that some bulk terminals within

.the SA As are open to both CSX and NS does not diminish the harm of closing other bulk terminals.
CMA and SPI indicate that Condition B.2 would affect only one facility: the Croxton bulk chemical
facility in Northern New Jersey.

% (CMA and SPI contend that Condition B.3: will provide greater certainty to industries. -
considering locating in the SAAs; will remove a possibly troublesome source of friction between
CSX and NS; will ensure that there will be joint access in the SAAs in perpetuity; and will prevent
CSX and NS from bargaining away their joint access to particular points or industries by granting
private considerations between themselves. CMA and SPI add that, without Condition B.3, the
benefit of joint access in the SAAs will diminish over time as existing facilities are retired and new
facilities are constructed.

35 CMA and SPI claim that section 2.2(c) of the Transaction Agreement, see CSX/NS-25,
Volume 8B at 25-29, neither (i) resolves which carrier will handle Conrail contract traffic moving
between an SAA point and a point open to both CSX and NS, nor (ii) gives shippers any say in the
matter. CMA and SPI submit that, in order for shippers to benefit from the new competition created
by the' SAAs and to avoid undesirable routing or service shifts, the shippers themselves should have
the ability to determine, as between CSX and'NS, which carrier should perform the existing Conrail
contracts (assuming that service under the contract is not to or from a closed CSX or NS point), and
-should have a 2-year period of free choice as between CSX and NS. CMA and SPI add that shippers,
in order to realize some of the previously unforeseeable benefits of the SAAs, should have the right
to.elect to terminate their current Conrail contracts:where the SAAs create new competitive options
(i.e., where the traffic is niot moving between an: SAA point and a closed point on CSX or NS).

%6 CMA anid SPI claim that Condition C.1(a) does niot prescribe rigid rate levels, proportions,
or escalation factors, butmerely establishes.a “rule of reason™ that could be invoked in an oversight
proceeding if CSX or N§ were to foreclose a routing favored by shippers.

#7 CMA and SPI insist that shippers whose . pre-transaction Conrail single-line routing
becames a post-transaction CSX-NS or NS-CSX joint-line routing will be harmed by the increased
delays and difficulties that attend an-interchange between two carriers. Condition C.1(b), CMA and
SPI contend, would at least ensure that such shippers would not be further harmed by rate increases
justified on the basis that handling costs have increased and that each of the carriérs in the interfine
movement wants a minimum amount of revenue.
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Condition C.2: (a) would require CSX and NS tokeep open all reciprocal switching poirts on
CSX/NS/Conrail that were open to reciprocal switching on June 23, 1997; (b) would require CSX
and NS to set reciprocal switching charges between CSX and NS within Conrail territory (i.e., the
territory now served by Conrail) at $130 per car;*®® (c) would require CSX and NS, respectively, to
eliminate all reciprocal switching charges on all former Conrail-CSX and Conrail-NS interline
movements that become CSX and NS single-line movements;*® and (d) wouldrequire that reciprocal
switchgi;;g be reinstated at Buffalo (apparently by CSX and NS) and at Niagara Falls (apparently by
C8X).

" Conditiori C.3 would require: that CSX and NS be held to the post-transaction transit times
presented in the operating plans and train schedules submitted in this proceeding; and that CSX and.
NS service not reflected in their operating plans and train schedules be monitored to ensure that
service on their pre-transaction systems does not deteriorate post-transaction.

Gondition C.4 would require: (a) that CSX and N file quarterly reports with the Board;™' and
(b) that there'be 5 years of Board oversight of the CSX/NS/CR transaction.*?

3 CMA and SPI claim that workable reciprocal switching at a reasonable price level is
essential if there is to be strengthened competition throughout the Eastern United States. CMA and
SPI add: that many shippers now served via Conrail single-line service will find that their
movements have become interline CSX-NS or NS-CSX post-transaction; that, for some of these
shippers, it will be possible to have a single-line CSX or NS'movement but for a short reciprocal
switch by the other; and that, for those shippers, imposition of a $130 per car limit on reciprocal
switching fees would help to limit the damage caused by the loss of single-line Conrail service:

* CMA and SPI contend that "phantom” fees that serve no purpose should be eliminated.
Condition C.2(c) is apparently also intended to apply to a situation in which: traffic was formerly
routed Conrail-CSX or Conrail-NS; CSX or NS, respectively, acquires Conrail's linehaul track; but
NS or CSX, respectively, acquires-the local service at the Conrail origin or the Conrail destination.
CMA and SPI insist that, in this situation, any new switching charges respecting the switch between
the local service carrier and the linehaul cartier should be absorbed by the linehaul carrier.

- ¥ 'CMA and SPI contend: that the important Buffalo and Niagara Falls markets should have
access to the outside world-on the same competitive terms as other important Eastern markets; that,
at present, switching at Niagara Falls is:non-existent except for certain switches with the D&H for
movements to Binghamton, and switching in Buffalo has been all but eliminated by switching fees
of over $450 per car; and that, because the. most recent Conrail actions to eliminate reciprocal
switching at Buffalo were taken after March 1996, it is reasonable to presume that such actions were
taken in cc plation of enhancing the value of Conrail's franchise for sale to CSX or NS or both.
The need for switching at Biiffalo and Niagara Falls, CMA, and SPI add, is accentuated by the fact
that some former Conrail single-line moves will become CSX-NS interline moves post-transaction.
CMA and:SP1 also suggest that we should establish "a rate for switching at Buffalo)" CMA-10 at 39,
and they further suggest that we'may wish to use the Condition C.2(b) $130 per car rate. }

#' Condition C.4(2) contemplates: that CSX and NS would serve-copies of their quarterly

" reports on all parties of record that request copies; that parties of record would have the opportunity

to comment on the quarterly reports; and that CSX and NS would have the right to reply to such
comments. . . .

*2 Condition C.4(b) contemplates 2 years of .semi-annual review. proceedings and an
additional 3 years of annual review proceedings. Condition C.4(b) further contemplates that there
will be, during each review proceeding, an opportunity for public comments and for carrier replies,
and expedited resolution of issues by the Board.
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Condition C.5 specifiés that the oversight proceedings would address eight general issues: (a)
safety perfoimanice; (b) customer transit times in key corridors (both new and existing CSX and NS
service); (c) service efficiency gains (e.g.; run-through trains and 286,000-pound gross rail load
routes); (d) mat of shipper g y and interchange options on competitive rate and service
terms; (e) attainment of projected new traffic volumes; () réalization of projected cost savings; (g)
post-transaction financial ratios; and (h) effects of the purchase price and premium paid for Conrail,
and the financial justification for the transaction.

“CPTA. CPTA contends that the CSX/NS/CR transaction should be approved only if four
implementation conditions, four oversight conditions, and four additional conditions are imposed.
CPTA also contends that we should take no action that would effectively nullify any antiassignment
clauses contained in Conrail's Existing Transportation Contracts.

Implementation Conditions. Implementation Condition#1: would require the joint submission
by applicants of a plan for operations within the SAAs, and would provide for a period for comment
by shippers, followed by approval of the plan by the Board. CPTA contends: that operations within
the SAAs are critical to the pro-competitive features of the CSX/NS/CR transaction; that, however,
train operatxons into, out of; ‘and within the SAAs are likely to be extremely complex; and that,
accordingly, itis absolutely necessary that CSX and NS have in-place, prior to Day One, a detailed
operational'plan with operanonal "metrics" that will enable the Board to monitér the success of
operations within the SAAs when they commence.

Implementation Condition #2 would require CSX and NS to certify, prior to implementation
of the CSX/NS/CR transactlon that they have put in place all necessary labor agr (ie,all
‘laboragreements necessary to 1mplement operations within the SAAs, all labor agreements necessary
to 1mplemem operations on the other Conrail propertiesto be acquired by CSX and NS, and all labor
agreéments necessary implement operations on properties already owned by CSX and NS insofar
as such operations will be: 1ntegratéd with operations on the properties to be acquired from Conrail).
Recentexperience, CPTA clairtis; indicates that implementation of labor agreements is critical to the
successful implementation of 2 rail consolidation.

-Implementation Condmon #3 would requiré CSX and NS to certify, prior to implementation
of th¢ CSX/NS/CR. transaction, that they have put in place the management information systems,
including car trécking: Systems, ecessary to manage operations on the former Conrail system, within
the SAAs, dndiat mterdhanges“b:tween the merged CSX/Conrail and NS/Conrail systems.

Impiementatm #4: would require CSX and NS to submita planas to how revenues,
costs, and responsibilities ¢ for' rail transportation :contracts for movements from, to, or within the
current Conrail systenare to be Handledyand would provide for a period for comment by shippers,
followed by appmval of the plan by the Board: CPTA acknowledges that applicants have already
submifttedaplan™of th,':smature SeeCSX/NS-25, Volume 8B at 25:29: CPTA contends, however:
that, although the! arrahgcmems contemplated by applicants are extraordinarily complex, many

. uncettainties stillisurrotind this issue; that shippers with current Conrail contracts, and paﬁmularly
those wlth‘pmntrhcts respecting: moverhgtits from or to the SAAs, still do not know which.carrier or
carriers willi handle‘ heir traffic, and/or what choice they will have over the selection of that carrier
post-tratisaction; andithat hiis uneertamty has the: potential for enormous confusion:

Oversight Conditions. Overstg‘ Condmon #1:would provide for continuing oversight of the
implementation and' gffect’ / insaction for a 5-year period.

Oversiglit Co ldmon #2 wmuld require CSX:and NS 1o file quarterly and yearly reports, and
would provide: for a comment: pe:md for shippers and other interested pames

Oversight ‘Cohdmon #3 wouldi ‘ ire CSX ‘and NSito include, in their quarterly and yearly
reports: (1) progre ‘reports.ofi k aspects of the transaction, such as the division and integration
of the Conrail locomotive and ﬁr %’r car fleet, customer blllmg, and capital investment; (2) statistics

" onoperations, su as nummberof emplpyees inkeyicategories, number of locomotives available, etc.;

(3) key service statistics agams( albaseling (number of turas per month: for key equipment groups,
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train starts, etc.); (4) status and progress reports on implementation of operations in the SAAs;
(5) reports-on experience in truck market penetration; (6) rate trends, by key commodity groups,
against a baseline; and (7) financial performance indicators. .

Oversight Condition #4 would require the Board to develop objective and measurable standards
to determine if the transaction is resulting in beriefits to the shipping public. : .

Additional Conditions. Additional Condition #1 would impose upon the CSX/NS/CR
transaction the transload, new facility, and build-out conditions that were imposed upon the UP/SP
merger. CPTA insists that, even though the number of 2-to-1 and similar points.in this proceeding
is relatively small, a shipper whose competitive options are directly restrained as a résult of the
CSX/NS/CR transaction should receive no less protection than was afforded shippers whose
competitive options were directly restrained by the UP/SP merger.’®

Additional Condition #2 would require CSX and NS to keep open for reciprocal switching all
reciprocal switching points that would provide post-transaction transportation options for shippers.
Reciprocal switching; CPTA contends, constitutes one of the few ways in which rail-to-rail
competition can. be brought to bear in the increasingly concentrated rail marketplace.. The
preservation ofreciprocal switching, CPTA adds, would be consistent with the creation of SAAsand
other newly competitive points, and indeed would insure that the benefits of competition in those
areas'and-at those points actually accrue to shippers.

Additiondl Condition #3 would require a reduction of reciprocal switching charges to a
maximum level of $130 per car, the level (CPTA notes) that was agreed upon by the UP/SP
applicants.* )

Additional Condition #4 would require CSX and NS to proposé, by no later than 30 days after
the decision,™ a plan to protect, for a,period of at least 5 years after implementation- of the
CSX/NS/CR ‘transaction, the current single-line rates and service (including efficient means of
interchange) of each "single-line to joint-line" (hereinafter, SL-to-JL) shipper. CPTA contends: that
SL-to+]L shippers may be seriously disadvantaged as a result of the CSX/NS/CR transaction, not
only with respect to rates but also withrespect to service; that there are a variety of possible remedies
(trackage rights, extension of reciprocal switching limits; run-through power and crews, contract
guarantees, etc.); that CSX and NS should be required to submit to each SL-to-JL shipper a written
propogal for protecting that shipper's ratesand service for a period of'S years after the effective date
of the {ransac tion; that the shipper should be given the right to aceept o reject the proposal, and
should be given the further right to request the Board to adjudicate any dispute respecting a rejected
proposal; and that the Board:should order specific relief if it finds that the carriers' proposal. is not
likely toprovide the.shipper with the same rates:and service that the shipper enjoyed prior to the
transagtion. c :

Antiassignment Clauses. Applicants have requested, in the lead docket, a declaratory order,
ora de¢laration to the same effect as a declaratory order, that, by virtue of the immunizing power of
49°U.5.C. 11321(a), CSX and NS may use, operate, perform, and enjoy the Allocatedl Assets and the
assets in the SAAs consisting of assets other than routes (including, without limitation, the Existing
Transportation Coritracts).as fully and to the same extent as Conrail itself could. CPTA insists, in
essenck, that, if we.issue the sought declaratory order, we-should make clear that it is not intended
to-result in the nullification of an Existing Transportation Contract's antiassignment.clause (L.e., a
clause:that purports to. bar.the assignment of the:coniract by Conrail without the consent of the
shipper). See, NITL-7 at 38 n.11. CPTA notés that an antiassignment clause, if allowed to take

T

* See, UP/SP, 1 S.T.B. at 419-20.
P4 See, UP/SP, 1 S.T.B: at 371-20.
%5 CPTA also refers to this deadline as the 30th day after the effective date of the transaction,
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effect, would enable a shipper located within an SAA to obtain the benefits of CSX vs. NS
competition immediately. Nullification of such a clause, CPTA adds, would unlawfully strip the
shipper of its contract rights, and would allow CSX and NS to decide among themselves which
carrier should perform under the contract. . .

CPTA, NITL, & TFI. The National Industrial Transportation League (NITL), the U.S. Clay
Producers Traffic Association, Inc. (CPTA), and:The Fertilizer Institute (TFIy insist that captive
shippers should not be asked to shoulder the financial burdens of the CSX/NS/CR transaction.’®®
: Acquisition Premium. NITL, CPTA, and TFI fear that the financial demands of the CSX/NS/CR
"acquisition' premium" may canse CSX and NS. 1o increase the rates charged to their captive
shippers.”” NITL, CPTA, and TFI contend: that the new debt that CSX and NS have incurred fo
finance the CSX/NS/CR transaction will place enormous pressures on CSX and N§ for years to
come; that the new competition that will be created in certain areas, and particularly in the SAAs,
will exert downward pressures on the rates that CSX and NS can charge shippers in those areas; and
that CSX and NS will therefore be tempted to inctease the rates charged to their captive shippers.
NITL, CPTA, and TFI acknowledge applicants' claims that the costsof the CSX/NS/CR transaction
will be paid for by operational efficiencies and traffic ‘gains. NITL, CPTA, and TFI indicate,

however, that they are skeptical that such efficiencies and gains will suffice.

NITL, CPTA, and TFI claim that the threat posed by the demands of the new debt incurred by
CSX and NS is heiglitehed by the fact that, given'the current regulatory structure, the CSX/NS/CR
acquisition premiamwill distort the limited regulatory protections now available to captive shippers.
This, they claim, will happen in two ways: one involving revenue adequacy determinations and the
revenue adequacy constraint; and the other involying the jurisdictional threstiold computation.

(1)NITL, CPTA, and TFInotethat acquisition costs are used to determine the investment base
used in revenue adequacy caleulations. Rajlroad Revenue Adequacy - 1988 Determination,
6 1.C.C.2d 933, 940-42 (1990). NITL, CPTA, and TFI claim that, as respects the CSX/NS/CR
transaction, the use.0f acquisition costs will increase the investment base (for both CSX and NS)and
increase depreciation expenses (for both C8X and N8), which effects, in combination, will reduce
the reported retur on investment of bothiCSX and N§ and thereby make each-of these carriers
appear to! be.cither less, revenue adequate‘ﬁ}»or more tevenue indaequate. NITL, CPTA, and TFI
contend ‘that this result: will be perverse;igiven that CSX and NS'claim that ittie CSX/NS/CR
transaction will make each strongerand more éffective; and will He particplarly perverse as respects
the presently revenue adequate NS;. which will escape the revenué adequacy constraint of our
Constrained Markét Pricing maximum ratéreasonabléness -guiiie‘[ines if the-use of its portion of the
acquisition premium in determining its investient base: causes it to be considered revenue
inadequate, Seé; Coal'Rate Guidelines, Nutionwide, 1 1.C.C.2d 520, 534-37 (1985) (Coal Rate
Guidelines) -

% NITL is an organization of shippers and groups and associations of shippers. CPTA is an
association of producers of clay. TFI is an association of the fertilizer industry.

*7 NITL, CPTA, and TFI calculate the acquisition premium as either $6.726 billion (the excess
of the purchase price paid by CSX and NS over Conrail shareholders' equity as of December 31,
1995) or $9.550 billion (the excess of the market value of Conrail's assets over the net book value
of Conrail's assets). NITL-7 at 15-16 (indicating that the second calculation is tentative). See also,
NITL-12 at 10: "[A]t this point, it cannot be known with certainty what the exact amount of the
acquisition premium (however it is calculated) will be, and indeed, that amount could change over
time as the Applicants’ accountants complete their evaluations."
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(2) NITL, CPTA, and TFI note: that the market dominance finding 'y to establish our
rate reasonableness jurisdiction cannot be made if the rate at issue results in a revenue to variable
cost ratio (R/VC ratio) of less than 180%, see, 49 U.S.C. 10707(d)(1)(A); and that, for purposes of
determining the R/VC ratio, variable costs are calculated under the Uniform Rail Costing System
(URCS), see, 49 U.S.C..10707(d)(1)(B). NITL, CPTA, and TFI claim that, if acquisition costs are
used to determine the post-transaction CSX and NS investment bases: the increase ini the basis of
CSX's and NS' assets that will be a consequence of the acquisition premium will result, under URCS,
in an increase in those variable costs that are calculated by reference to asset value; the increase in
varjable costs will result in an increase in the dollar value of the R/VC 180% ratio; and the increase
in the dollar value of the R/VC 180% ratio will allow CSX and NS to increas, free of regulatory
oversight, all rates that are below the increased ‘dollar value of that ratio (and every. dollar of
increased variable cost will allow CSX and NS to increase rates, free of regulatory oversight, by
$1.80). NITL, CPTA, and TFI add that the 180% jurisdictional threshold is paiticularly. important
in the case of many bulk movements, because the calculation of the stand-alone, cost constraint
(SAC)under Coal Rate Guidelines is below'the 180% jurisdictional threshold (and therefore, for
such movemenls, the 180% jurisdictional thréshold is, for all practical purposes, the maximum
reasonable rate level).**®

Battleneck Matters. NITL, CPTA, and TFI claim that, although the CSX/NS/CR apphcatlon
envisions the creation of new rail-to-rail competition in the SAAs and in the other areas in which
there will-be two-carrier service, many shippers in'the newly competitive areas will not actually
enjoy the benefits of’ rail-to-rail competition. NITL, CPTA, and TFl insist that the culprit is our 1996
Bottleneck I decision™ which, they claim, stands for the proposition that, where traffic moves -
from/to a point in one.of the newly competitive areas to/from a point served exclusively either by
CSX or by NS, the carrier with access to the exclusively served poirit will be able to exclude the
other carrier from participating in the traffic. NITL, CPTA, and TFI therefore contend that the only .
shipperswithin the newly competitive areas that will actually enjoy rail:to-rail competition will be
those shlppers whose fraffic moves from/to a point.in the newly competitive areas: to/from'a point
open toboth CSX'and N§ (gither a point: presently open to both CSX- and NS ora point in one of the
newly competitive areas); of to/from a neuitral: mterchange carfier (i.e., a carrier other than CSX and
NS).

Loss of Competition. NITL, CPTA, and TFI claim that, in at least three respects, the
CSX/NS/CR transaction is likely to result in the diminution of competition.

(1) NITL, CPTA, and TFI claim that competitionwill be lost on account of the reduction in
neutral;. competitive rail routings. NITL, CPTA, and TFI contend: that where a shipper's plant is:
served by one railroad (here, Conraﬂ), ‘but there are two or more unaff liated railroads physically able
to transport the:freight frem-an-interchange to. the d (here, C8X:and NS), the shipper
receives the benefit of competmon between the neutral destination rail carriers; that, however, when
the origin monopoly carrier merges with one of the destination carriers, the shipper loses the benefits
of the pre-transaction competition; that, inthe CSX/NS/CR transaction; this phenomenon will occur
ona massive scale (withrespect to those Conrailipoints that willbe exclusively served either by CSX
orby NS); and that, as a consequence thergof, traffic that would have hads the benefit of CSX vs. NS
competition on at least part of the move will become captive to one of the carriers over the entire
mavement, NITL, CPTA, and TFI concede thatthe "one-Jump" theory holds that where a rail carrier

3% NITL, CPTA, and TFI claim that courts and other regulatory agencies have frequently
determirred that it is unlawful to include acquisition write-ups in any portion of an investment base
used for regulatory purposes. NITL-7 at 26-27.

3% Central Power & Light Co. v. Southern Pacific et al. (Bottleneck I), 1 S.T.B. 1059 (1996).
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(here, Conrail) controls any portion of a movement, the whole "lump" of monopoly profits is taken
‘by that cartier, so that the merger of the monopoly carrier with one of the competing destination
carriers should make the shippers no worse off. NITL, CPTA, and TFI contend, however, that this

agency has never performed empirical studies to determine whether this theory conforms to reality. .

(2) NITL, CPTA, and TFI claim that competition will be lost on account of the elimination of
multiple-plant leverage. NITL, CPTA, and TFI confend: that where a shipper served by a single rail
carrier (here, Conrail) at one location has a plant producing the same or similar products at another

Iocation on the line of another carrier (here, CSX or NS), that shipper may, in some instances, have .

a certain amount of leverage for use in negotiating with each carrier, at least where thie two plants
are not running ‘at or near capacity; but thatthis form of competition will be eliminated by the
CSX/NS/CR transaction, insofar as plants that used to be on Conrail on the one hand and either CSX
or NS on the other harid become totally CSX or NS origins or. destinations.

(3) NITL, CPTA, and TFI claim that competition will be lost on account of the greater
geographic spread of CSX and NS, NITL, CPTA, and TFI contend: that, to the extent competing
shippers are served by different carriers, each carrier has an interest in seeing that its shippers.are not

disadvantaged viss3-vis shlppers on othér carriers, at leastif there is excess manufacturing capacity *

and at least to the extent-of the marginal production; but that this form of competition will be
diminished by the CSX/NS/CR fransaction, as more and more producers 6f a product are located on
the lines of a smgle carrier.

Post-Implementdtion Rate Conditions. NITL, CPTA and TFI therefore ask that we impose
three post-implémentation rate conditions. NITL, CPTA, and TFI claim that these "safety net"
conditions would operate only in the event that CSX and'NS; having failed to generate the additional
revenues and savings they expecl attempt, to .obtain the revenues they need by exercising market
power over captive shippers.*®

Rate Condition#] would provide that, fora period of 5 years afterthe CSX/NS/CR transactmn
qualitative market dominance.will be. presumed for any CSX or NS shipper served by only one
railroad if the rates to that shipper are increased by an amount greater than that set forth in Rate
Condition #2

Rate Condmon #2 would provide that, fora penod of 5 years after approval of the CSX/NS/CR

transaction; CSX and NS will-bear the burden of proving:-the lawfulness of any rate increase for

market domitant shippers that exceeds the RCAF-U.*" -

! Rate Condition #3 would provide that the acquisition premium shall affect nelther the
determiriation of revenue adequacy for CSX 4nd NS nor the determination of the jurisdictional
threshold for'CSXX and NS rate reasonableness cases.

4% NITL, CPTA, and TFI also ask that we direct our focus beyond the competitive effects of
the CSX/NS/CR transaction, and take into account, in addition to the competitive effects of this
transaction, the substantial reduction in rail-to-rail competition that has taken place over the last
decade and a half.

“ TFI insists that the Rate Condition #2 adjustment mechanism should be the RCAF-A rather
than the RCAF-U which, TFI claims, overstates increases in the railroads' costs, TFIadds: thatthe
RCAF-A is, whereas the RCAF-U is not, the rail cost adjustment factor provided for by statute; and
that the Board is simply not permitted to use any measure other than the RCAF-A as an-adjustment
mechanism .for railroad rates or other charges. See, TFI-5. TFI concedes, however, that an
adjustment factor other than the RCAF-A may apply as to "switching rates” (because of the special
circumstances applicable to the reduction in such rates pursuant to the NITL agreement). See, TFI-7
(filed June 3, 1998).
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NITL Settlement Agreement. In December 1997, CSX and NS entered into a settlement
agreement (referred to as the NITL agreement)* w1th NITL, the largesttrade association of shippers
in the United States.*™

' Conrail Transaction Council. Section I(A) of the NITL agreement provides for the creation,
by February 1, 1998, of a Conrail Transaction Council (the Council), which shall consist of
representatives from CSX, NS, and NITL, and also any other organization of affected rail users, and
which shall serve as a forum for constructiye dialogue. Section I(A) further provides:. that CSX and
NS shall discuss the implementation process with the Council; that the Council may present to CSX

. -and NS mechanisms to identify and address any perceived obstacles to the effective and efficient

implementation of the CSX/NS/CR transaction, and may convey to CSX and NS any partlcular
coricerns or recommendations with respect to implementation p ing or the impl ion
process; and” that CSX and NS shall endeavor to address such presentations, concerns, Or
recommendations, and shall report to the Council on the actions taken with respect thereto or the
reasons for taking different actions. - Section I{A) also provides that the Council is not intended to
supplant our oversight of the CSX/NS/CR transaction (which is provided for by section II(A) of the
NITL agreement). )

Shared Assets Areas Summary Description. Section I(B) of the NITL agreement provides that
CSX and NS shall provide, by February 1, 1998, a "summary description” of how operations will be
coniducted in each of the three SAAs. Sectmn 1(B) further provides that the summary shall focus on
the function and interrelationship of the various crews of each railroad, dispatching controls, and the
effect on individual shippers in matters such as car ordering, car 'supply, and car location.

Labor Implementing Agreements. Section I{C)of the NITL agreement provxdes‘ that CSX and
NS will irdplement the CSX/NS/CRtransaction as soon afier the Control Date as possible; that CSX
and NS williobtain the necessary laborirhplementing agreements prior to the Closing Date, and will
advise the Board when such agreements have been bbtained; and that NITL will support a request
by CSX or; NS that we initiate the labor implementing agreement process prior to the, Control Date.

Management Inﬂzrmatmn Systems. Section I(D) of the NITL agreement provides that, prior
to the. Closing Date, CSX and NS will advise the Board that: management information systems
(including car tracking capabilities) designed to. ‘manage operations on the! former Conrail system,
within the’ SAAs, and atinterchanges between the: CSX/Conrail and NS/Conrait systems areinplace.

Oversight.. Secﬁon TI(A) of the NITL agréement provides that.we should require specific
oversight of the, 1mp1emematlpn and effect: of thie CSX/NS/CR. transaction for a 3-year period.
Section IT(A) futther provides that it is not intended: to limit our authority to continue oversight
beyond the 3-year petiod; or to limit t”ne right ofiany party-(including NITL) to request continued
oversight if conditionsat the end of the 3-year period warrant such a request.

Repoyts. -Segtionid II(B) of the NITL agreement provides, -with: respect. to- the: continuing
oversnght provided for by section II(A)* that we should require quarterly reports from CSX and NS;
that we.should: provide shippers.an opportun‘ity tocomment; that CSX, NS, and the Council shall
jointly recommend objective, measurable staridards to be used'in the reports filed by CSX and NS;
and that the bage for thiese standards. shall be, o} the extent the information is readily available, the
standards on Conrail priorto the Control Date. Section 1I(B) further provides that, in additionto any

“2_See, CSX/NS-176 at 768-74. '

% By motion (NITL~10) filed Jarinary 13, 1998, NITL has requested leave to file its NITL-11
pleading respecting the details of the NITL agreement. We are granting the motion. In accordance
with the provisions of the NITL agreement, NITL: has withdrawn its request that we impose most

. _of the conditions-it had préviously detailed in its NITL-7 pleading; but has renewed its request that

we impose its post-implementation rate conditions. See, NITL-11 at 2-3.
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measurable standards, information in the quarterly reports may include: status of implementation
plans for operations in the SAAs; status of labor implementing agreements; status of integration of
management information systems; status of allocation of responsibility for performing Conrail
transportation contracts; and any other matters about which the Board or the Council reasonably
requests information. K !

Allocation of Transportation Contracts. Section 2,2(c) of the Transaction Agreement provides
for the allocation, between CSX and NS, of Conrail's Existing Transportation Contracts. See
CSX/NS-25, Volume 8B at 25-29 (providing, among other things, that where both CSX and NS can
perform single-line transportation, CSX and NS will allocate among themselves the responsibility
for providing service under an Existing Transportation ‘Contract). Section II(C) of the NITL
agreement provides that, beginning 6 months after the Closing Date, if a shipper- whose Existing
Transportation Coritract has been allocated:in whole pr in part either to CSX or to NS is dissatisfied
withi the service it is receiving. from the carrier performing the contract from specified origins to
specified destinations, it may submit the matter to expedited binding arbitration (after written notice
* to the'carrier as to claimed operating or other deficiencies below the level at which Conrail provided
* performarice of the contract, and an-opportunity of 30 days to improveiits performance and cufe those

deficiencies). Section'II(C) further provides: that the issue to be arbitrated shall be whether there
is just cause because of a deficiency. in performance to have the responsibility for the performance
of the contract (for the specified origin/destination pairs) transferred; that, if such just catse appears,
the retnedy shall be an ordér transferring such réspons’ibilgty of performarice to the other carrier; and
that arbitration is {0 be concluded within 30:days from the date the arbitrator is.selected. - Section
1I(C)also provides that an arbitration protocol for the selection of arbitrator(sy and the conduct of
arbitration wiltbe developed by CSX, NS, and NITL not later than July 1, 1998. )

New Facilities Within the S44s. Section[II{A).of the NITL agteement clarifies that the SAA
Operating Agreements genetally provide: (1) thatboth CSX and NS will-have access to existing or
new shipper—mtwngd facilities in the SAAs; '(;Z)fthat both CSX and NS will have the opportunity to
investin joint facilities in the SAAs inlorder t6 jgain access to such facilities; and (3) that either CSX
or NS may solely develop, withiri the SAAS, facilities that it will own and control (such as
transloading facilities or automotive ramps)‘that will be‘accessed exclusively by the railroad that
develops such facilities, S

Reciprocal Switching. Section 11(B) of the NITL .agreement provides that CSX or NS, as the
case may be; will cause any point at Which Corirail now provides reciprocal switching to be kept
open to reciprogaliswitching for 10 years after the Closing Date.

Reciprocal Switching Rates. ‘Section INN(C) of the NITL agreement provides that, for 5 years
after the C sing Date, reciprocal switch charges between CSX and NS at the points referred to in
the preceding pdtagraph-will not exceed $250-per-car, subject to annual RCAF-U adjustment, and
at othier poirts anid/or with all other'carriers:will not exceed: (a) where no separate settlement is

_ made betweern catriers, the existing'rates subject to RCAF-U adjustment; or (b) where there are such
settlements, the ‘amounn‘jtherein preseribed (not in excess of that provided for in (a)). SectionIII(C) .
further provides that it does not apply where CSX and' NS have entered into agreements intended to
address so-called 2-to-1 situatiotis asiset forth;in the CSX/NS/CR application, ™

Gateways.Seetion (D) of the NITL agreement clarifies that CSX and NS anticipate thatall

major intetrchanges with other carriers willlbé kept open as long as they are economically efficient.

““ The Rail Cost Adjustment Factor is referred to as RCAF. The Rail Cost Adjustment Factor
adjusted for productivity is referred to as RCAF-A. The Rail Cost Adjustment Factor unadjusted for
productivity is referred to as RCAF-U.
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Interline Service. Section HI(E)of the NITL agreement is applicable to transportation services
to Conrail shippers on routes (i.e., origin-destination pairs) over which at least 50 cars were shipped
in the caleéndar year prior to the Control Date in single-line Conrail service (i.e., origin and
destination served by Conrail) which will become joint-line CSX-NS service after the Closing Date.
Section ITI(E) provides that, upon requestof an affected shipper, CSX and NS will, for a period of
3 years, (a) maintain the Conrail rate (subject to RCAF-U increases), and (b) work with the shipper
to provide fair and reasonable joint-line service. Section HI(E) further provides: that, if a shipper
objects to the routing employed by CSX and NS, or to the point selected by them for interchange of
its traffic, the disagreement over routing or interchange, or both, shall be submitted to binding
arbitration under the procedures adopted in STB Ex Parte No. 560;* that the arbitrator shall
determine whether the route or the point of interchange, or both, satisfies the requirements of 49
U.S.C..10705; and that, upon a determination that such requirements have not been satisfied, the
drbitrator may award a different route or point of interchange. for such traffic.*%

Board Approval. - Section II(F) provides that, except as provided in this paragraph the NITL
agreement: (a) is not subjectto Board approval; and (b) will be binding on the parties iri the absence
of Board approval, except with respect to any provision disapproved by the:Board or inconsistent
with the Board's actién on the CSX/NS/CR application. Section IIK(F) fiirther provides that the
parties to the NIT‘L‘agreement will agk the Board to.approve: the creation of the Council; the
exchange: of information; the process provided for addressing shipper lmplementatlon and service
concerns; and'the allocation of transportation contracts under section H(C) Section ITI(F) also
provides that, in the absence of such approval by the Board, CSX and NS shali not be obhged to take
any action which in their sole judgment mighticreate Jiability under the antitrust laws. !

INSTITUTE OF SCRAP ‘RECYCLING INDUSTRIES. 1SRI, which has "s1gn[ed] onto" the
NITL. agreement, see ISRI-13 (filed Apnl 21, 1998), asks that we impose certain "post-
implementition rate conditions” and certain "ISRI member, conditions."*%

Post-Implementation Rate, Candttmns ISRIcontends:’ (A)that weishould impose a‘condition
stating that, for a period of 5 years afterthe frahs tlon market dorinance will be presumed for any
CSX or NSishipper served by only-one railroad if thie ratesito that sHipper areincreased by an amount
greater than the RCAE] U (B)- that we stiould i injposea condition that would place on the carriers,
for a period of 5 years'after approva] of the" transattion, the burden of proving the lawfulnéss of any

- Tate increase for magrketdominantshippers that exceeds the RCAF-U; dnd; |(C) that we should impose
a condition statmg that, for OSX 4nd. NS, the’ acquisition premiium will affect néither the

% See, Arbitration of Disputes Subject to'the Stat. Juris. of the STB, 2 S.T.B. 564 (1997), and "

published at 62 Fed. Reg. 46,217 (1997) (regulations codified at 49 CFR part 1108).

% Shippers whose pre-transaction Conrail single-line route will be replaced by. a post-
transaction CSX-NS joint-line route are referred to by NITL as "1-to-2" shippers. See, NITL-11 at
15. We will not use this term in this context because we have accorded a different meaning to the
"“1-t0-2" concept. We regard a "1-to-2" shipper as a shipper that presently has access‘to a single
railroad (Conrail) but that will have, post-transaction, access to two railroads (CSX and NS).

“7 The parties have asked for approval. See, CSX/NS-176 at 729; NITL-11 at 15; CSX-140
at O-4, §/13 (seeks approval for: the provisions for 4 Conrail Transaction Council; the communication
and sharing of information among CSX, NS, and the-Council; and the process for addressing shipper
implementation and service concerns under the NITL agreement and under the allocation of CRC
Existing Transportation Contracts in "Part I1.C" of the NITL agreement); NS-62 at O-4, 13 (same).

% ISRI'is  trade association whose member companies process, broker, and consume
recyclable materials, including ferrous and nonferrous metals, paper, plastics, glass, rubber, and
textiles. .
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determination of revenue adequacy nor the determmatlon of the rate reasonableness jurisdictional
threshold.

ISRI Member Conditions (SAAs). (A) Louxs Padnos Iron & Metal Company (LPIM) operates
two 1-to-1 ferrous scrap processing facilities near the Detroit SAA. Its facility at Grand Rapids, M1,
is located approximately 150 .miles west of Detroit; its facility at Lansing, MI, is located
approximately 80 miles west of Detroit. Each facility is presently rail-served by a single carrier
(CSXat Grand Rapids; Conrail at Lansing) and each will be served by a single carrier post-

transaction (CSX at Grand Rapids; NS at Lansing). Both facilities, however, compete with at least

nine other scrap. processors located in the Detroit SAA, all of which are presently rail-served
exclusively by Conrail but, post-transaction, will have direct access to both CSX and NS. ISRI
wams that, whereas LPIM (which ships 90% of its outbound fetrous scrap product by rail) can now

" compete with its'nine competitors on an equal basis, it will not be able to do so post-transaction,
ISRI therefore asks that we grant a second rail carrier access to the LPIM facilities at Grand Rapids -

and Lansmg ISRI requests: (1) that, at Grand Rapids, we grant trackage nghts to NS (which will
acquire:a nearby Contail line) over the CSX line serving the LPIM facility; and (2) that; at Lansing,
we grant trackage rights to CSX over the Conrail line (to be assigned to NS) serving the LPIM
facility. '

(B) William Reisner Corporation (WRC), which operates a smgle scrap processing facility in
Clinton, MA, " competes with other scrap processors in the North -Jersey SAA and. the
South Jersey/Philadelphia SAA. ISRI claims'that both- WRC and its competitors in the SAAs, all of
which are presently rail-served exclusively by Conrail, presently have access to single-line Conrail
service, which keeps them on roughly comparable competitive footings in terms of rates and car
supply. ISRI concedés that WRC is already at a slight disadvantage in freight ratés because, given

. itslocation in Massachusetts, all of its ttaffic must move greater distances south toward its principal

markets. ISRI notes, however, that, after the CSX/NS/CR transaction, WRC wﬂl be single-served
by'CSX while its compemors will gain dual service from CSX and N'S; and ISRI warns that the slight
advantage that WRC's SAA compctltors enjoy today will be transformed into'a major advantage that
will render WRC noncompetltwe "ISRI therefore asks that we grant trackage rights toB&M over
the Conrail line serving the WRC facility. B&M, ISRI notes, could hatl thé traffic over its own line
to Mechanicville, NY, for interchange with either NSor CP

©) Royal Greén Corporation (RGC) opetates a smgle ferrous scrap processing facility in
Temple:(Reading), PA; this facility lies approximately 40 miles from the South Jersey/Philadelphia
SAA and 120'miles from the Notth Jersey SAA; and RGC's principal competitors are located in these
two SAAs. RGC and. its principal k:ompemors are today rail-setved exclusively by Conrail.
Post-transaction, liowever, RGC will be served solely by NS while its competitors will have access
to both-CSX and- NSy ISRI therefore ‘asks-that we‘grant«a second rail carrier (such as.CSX or CP)

_ trackage tights over the Contdil line (to be assigned to NS) between RGC's Temple facility and

Philadelphia, with the right to mterchange traffic.at Phlladelphla ISRI adds: (1) that, if the carrier
granted the trackage nghts is not CSX we should require the carrier to absorb all switch charges on
two-line: movements,or impose. such -other céndition.as will provide rate levels’ comparable to a

* single-ling movement; and (2) that the; trackage rights should include -access to Corrail's Reading

Yard at-which RGC gtores its. private 1 ﬂeet of railcars.

(D) ISRI claims that LPIM, WRC _and RGC 'are representative of a la.rger group of ISRI

members ‘who' may also be harmed by the SAAs. ISRI therefore asks that.we condition the
CSX/NS/CR transaction in a way that would allow other similarly affected ISRI members to obtain
comparable relief.

" ISRI'Member Conditions (W&LE). ISRI supports the conditions requested by W&LE to the
extent those conditions will alléviate harin to ISRT members. (1) Reserve Iron & Metal, L.P., is
concerned about the loss of two-carrier access to its facility at Cleveland, OH. Reserve therefore
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supports W&LE Condition #9 (access by W&LE, apparently via trackage rights, to Reserve's
Cleveland facility). (2) Annaco, Inc., operates scrap facilities.in Ohio that are served by W&LE.
Annaco is concerned that NS' acquisition of the Conrail lines in W&LE's territory may bankrupt
W&LE; and this, Annaco fears, will adversely affect Aninaco's competitiveness, Annaco has also
been displeased with both CSX service and NS service; both CSX and NS, Annaco claims, have been
less dependable than W&LE. Annaco therefore supports W&LE's attempts to preserve its essential
services and its position as a.competitive ratemaker. (3) On behalf of any other ISRI members that
may be similarly affected, ISRI asks that we impose. conditions, as requested by W&LE, that will
protect ISRI's members from the anticompetitive effects of the CSX/NS/CR transaction in the areas
served by W&LE.

NATIONAL GRAIN AND FEED ASSOCIATION. NGFA*™ believes that the CSX/NS/CR
transaction will improve market access and service, but also believes that implementation of the
transaction must be monitored to assure quality service and effective competition. NGFA: therefore
asks that we appoint a Conrail Acquisition Advisory Council to develop standards and performance
measurements;, as well as specific reporting measures, that will provide an accurate portrayal of
implementationi by CSX and NS. NGFA recommends:- that the advisory council consist of a broad
representation of rail users that ship or receive freight on CSX and/or NS, as well as“senior
executives of CSX and NS; that the advisory council develop, within the private sector, mechanisms
to prevent, or to identify and address, obstacles to efféctive and efficient lmplcmentat‘i‘oﬁ; that the
adviSery councilbe subject to-federal laws that would require its meetmgs tobepublicly announced
and open;and that'the advisory council's reports and findings subiitted to the Board be broadly and

' publicly dissemmated NGFA adds that, if such a.council.cannot be formed, we should'accomplish
the same oversight process by expressly commlmng t0:provide an open pubhc fonim, ini which
representatives of CSX and NS, anid of the industries they serve, would provpderegularly scheduled
updates;on post-transaction performange,

NATIONAL MINING ASSOCIA: 7ION, NMA*® contends- that the increased -traffic, -and
partlcularly the irtes ased intermodal trafﬁc, that CSX and NS intend to haul post-transaction raises
serious questmns 4boutthe ability 6f CSX and NS to provide, post-transaction, effective and efficient
service inthe transportation of mirigral pmducts traffic, particularly coal traffic. Servicedisruptions,
NMA: Warnsb are likely to.occur, ther, CSX or NS has not developed, prior to implementation of
the CSX/NS/CR trar saction; aunified operanonal structure, Service disruptions, NMA adds, are also

likely to occur if either CSX or \IS attempts 10 \mplement the transaction nutwnhstandmg a lack of

sufficient operating pmonnel an(i\NMA pameu]arly fears thatreductions of the work forceengaged

in train ‘operatlbns uldicause severé servicé disruptions if such reductions-occur before the newly .

expandediCSX and NS systems: h}ive been rationalized from a-systems management peJrspectlve

NMA therefore askis:iy Tydyat, pnor ito arpprovmg thie CSX/INS/CR transaction, we require apphcams

to prepare and'file a\detalled initial pla Of operations focused on actions necessary to dvert service
dlsrupnons ami to ! % ire the continuation,at not Jess than: prevauhng service lgvels, of'the railtoad
transponatmn servites providedicoal | mducers consumers, and/or shippers by Conrail; (2) that we

/provide fora; commem periodoft no les§ *than 120 days for the public to respond to the detalled initial

plan-ofl;o 3eratxons, (3) that we consmder the comments, and; in light of the comtients, order
apprpriate revisionsito the plan of operations; and'(4) that we require applicants' adherence to the
approved plan of aperations as a condition for approval of the CSX/NS/CR transaction.

“® NGFA is an association of grain, feed, and processing companies.
a0 NMA is a trade association representing mineral resource industries.
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APPENDIX F: COAL SHIPPERS

A. T. MASSEY COAL COMPANY. Massey produces, processes, and sells bituminous, low
sulfur coal of steam and metalturgical grades from 19 mining complexes (17 of which include
preparation plants) located in Kentucky, West Virginia, Virginia, and Tennessee,*’" Massey, which
has only "very limited” operations served by.Conrail, ATMC-3 at 4, indicates that its coal is
originated primarily by CSX and NS (indeed, Massey claims to be the second largest coal shipper
on both CSX and NS). Massey adds that it is "in favor of the proposed transaction, since it will
produce more single-line service than has ever existed for the movement of Massey's coal." ATMC-
2at3.

Massey s- chief concern rcspectmg the CSX/NS/CR transaction involves the impact the
transaction may have upon Massey's relative competitive position vis-a-visits 1-to-2 rivals. Massey
indicates: that each of its facilities is served by a single railroad pre-transaction and will be served
by a single railroad post-transaction;* that, accordingly, there is no reason to believe that the rail
rates charged Massey will experienice post-transaction decreases; that each of the MGA facilities of
many of Massey's direct competit’ors is served by a single railroad pre-transaction but will be served
by two railroads post-transaction;*” that, accordingly, there is reason to believe that the rail rates
charged Massey's MGA competitors will experience post-transaction decreases; and that, therefore,
there is reason to fear that the CSX/NS/CR fransaction may significantly. degrade Massey's
competitive position vis-a«vis its 1;t0-2 MGA competltors

Massey concedes that, given the many origin points forits coal traffic, it cannot determine wnth
any degree of specificity how the CSX/NS/CR transaction will affect its ability to compete with other
produders, particularly those located on-Conrail's MGA lines. - Massey insists, however, that, if
competition drives down the net freight costs of Massey's MGA competitors, Massey's relative
position could be substantlally harmed, although Massey adds that, because much -of its coal
* ‘production is tied up in long-term contracts (with the purchasers.of its coal), the full impact of the
CSX/NS/CR transaction will not become apparent for quite some time.*"*

Massey therefore asks that we impose upon-the CSX/NS/CR transaction conditions that
embody four principfes. () Massey contends that, in view of the problems that could develop with
the division of Conrail, we should; conduct oversight proceedings following consummation. (2)
Massey conterids that oversight proceedmgs should be condiicted overa 10- -year period, no less often
than annually for the first 4 years and thereafter at such intervals as experience warrants. (3) Massey
contends that, because of thie long tail of events that will occur following consummation, we should
reserve commumg j ‘nsdlctlon to impose such conditions asare needed to correct problems as and
if they.occur. . (4): Massey contends-that; should it become. apparent post-transaction that Massey's
competitive posmon thas suffered vis-3-vis its. 1-to-2 competitots, Massey should be allowed to seek,

4 The map submitted with Massey's ATMC-2 and -3 pleadings, which covers an area
embracing portions of three of these States (eastern Kentucky, Southern West Virginia, and
Southwestern Virginia), appears to show 20 Massey coal facilities (of which nine appear to be served
by CSX, nine appear to be served by NS, and two appear to be served by Conrail).

412 The two Conrail-served facilities noted on the map submitted with Massey's ATMC- 2 and .

-3 pleadings will apparently be served by NS post-transaction, = -

413 Massey itself has no facilities on Conrail's MGA lines.

44 Massey adds that matters are further complicated by the fact that an NS subsidiary is a
major owner of coal reserves in Appalachia. See, ATMC-4 at 10 n.10.
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. in the oversight proceedings, the imposition of competitive access or other conditions to remedy the

harm to Massey's relative competitive position.**

AMERICAN ELECTRIC POWER SERVICE CORPORATION. AEP's Cardinal Plant, a
coal-fired electric generaling station located on the Ohio River in Brilliant, OH, is served by a single
line of track but can receive coal delivered by two railroads:*' W&LE (which owns that single line
of track) and Conrail (which has local trackage rights over approximately 3.5 miles of that single line
of track, between a Conrail/W&LE junction at Shannon Run, OH, and the Cardinal Plant at Brilliant,
OH).*"” AEP concedes that the CSX/NS/CR transaction would not appear to have a competitive
impact: post-transaction, the Cardinal Plant will still be served by a single line of track and will still
have access to two railroads (W&LE, which will own the single line of track, and NS, which will
acquire Conrail's trackage rights over that line, and which will also acquire all of the Conrail tracks
in eastern Ohio that are in the general vicinity of the Cardinal Plant)."® AEP is concerned, however,
that, if the CSX/NS/CR transaction sets in motion forces that result in the eventual collapse of
W&LE, the Catdinal Plant will lose one of its two railroads."

AEP therefore asks that we impose a condition to take effect if and when W&LE is.unable to
perform its obligations to serve the Cardinal Plant.” This condition:, (1) would require CSX to assume
W&LE's rights.and obligations vis-a-vis AEP; (2) would require CSX to submit to the Board a

- specific proposal for carrying out those obligations forthwith; and (3) if CSX's coal trains. cannot

operate on W&LE's Benwood-Catdinal Plant line for the entire distance between Benwood and the
Cardinal Plant; would require NS to permit CSXto access the Cardinal Plant via trackage rights over
the parallel Conrail line, under the terms and conditions prov1ded for in the current W&LE/Conrail
agreement.

CENTERIOR ENERGY CORPORATION. Centerior,”™ an electric utility serving customers in
Northern Ohio, operates. five coal-fired generating stations in Ohio: Eastlake Station in Eastlake,
OH Lake Shore Station in Cleveland, OH; Ashtabula Station (with two units, Ashtabula 5 and

% Massey also contends that our competmve access rules should be revised to allow
meaningful competitive access.

4 The Cardinal Plant can also receive coal delivered by. truck and by barge.

7 Much of the information respecting the Conrail trackage rights, and also respecting certain
apparently prospective W&LE trackage rights, was submitted under seal. See, AEP-5 (filed .
October 20, 1997) and CSX/NS-176 at 430-33 (filed December 15, 1997). We have found it
necessary to put some of this information in the public record. See also, Consolidated Rail
Corporation-— Trackage Rights Exemption— The Wheeling and Lake Erie Railway Company, STB
Finance Docket No. 33520 (STB served March 24, 1998).

,*"® Itis anticipated that, after an interim period, the Conrail/ W&LE junction will be moved to
Brilliant, OH, in which case Conrail's local trackage rights over the W&LE line would extend
approximately 2.0 miles between the new junction and the Cardinal Plant. The essence of AEP's
situation, pre-transaction and post-transaction, would not be affected by the relocation of the
junction: it would still have access to two railroads, W&LE (which owns the line serving the
Cardinal Plant) and either Conrail or NS (Conrail has, and NS will have, local trackage rights over
that line).

“1° AEP indicated at the oral argument (on June 3, 1998) that a third railroad (CSX) also has
access to the Cardinal Plant today. AEP further indicated, however, that CSX has restricted access
only (CSX can only deliver low sulphur coal, which, AEP claims, is not the only kind of fuel used
at the plant).

% Although Centerior recently consummated a merger with Ohio Edison to form FirstEnergy
Corporation, we will continue to refer to Centerior by its prior name. See, CEC-17 at 1 n.1.
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Ashtabula C) in Ashtabula, OH; Avon Lake Station in Avon Lake, OH; and Bayshore Station in
Oregon, OH. Pre-transaction, Eastlake and Lake Shore Stations and the Ashtabula 5 unit at
Ashtabula Station are served exclusively by Conrail; post-transaction, Eastlake and Lake Shore
Stations arid the Ashtabula 5 unit at Ashtabula Station will be served exclusively by CSX. Pre-
transaction, the Ashtabula C unit at Ashtabula Station has no rail access but receives limited
quantities of coal via truck; post-transaction, the Ashtabula C unit at Ashtabula Station will still lack
rail access and will apparently still receive limited quantities of coal via truck. Pre-transaction, Avon
Lake and Bayshore Stations are served exclusively by NS; post-transaction, Avon Lake and
Bayshore Stations will continue to be served exclusively by NS.

(1) Centerior: claims that the CSX/NS/CR transaction will eliminate Centerior’s currently-
available single-line haul from Southeastern Ohio coal origins to Eastlake, Lake Shore, and
Ashtabula Stations. Pre-transaction, much of the coal burned at Eastlake and Lake Shore Stations
and at the' Ashtabula 5 unit at Ashtabula Station has come from The Ohio Valley Coal Company's
Powhatan No. 6 Mine (this coal is referred to as East Ohio coal) and the Cyprus Amax Minerals
Company's Emerald Mine in thePittsburgh No. 8 Seam (this coal is referred to as MGA coal).
Pre-transaction; East Ohio coal (from the Powhatan No. 6 mine and-other sources) and MGA coal
(from the Emerald Mire and other sources) has been transported by Conrail in a single-line haul;
post-transaction, however, a single-line haul will not be possible, because the destma‘u&ms will be
served by CSX but the origing will: be. served by NS. = Joint-line service, Centenpr insists, is
necessarily less efficient: delays are inhefent,and trapsit timesdre necessarily increased. Another
concern, Centeriot adds, s that CSX will be:able to control the pricirig on any Jomt-lme movement
from Ohio origins, soas to assufe that Centerior will select coal sources served by CSX (which will
provide CSX with a longer haul).

2) Centermr claimé that ithe CSX/NS/CR transaction, by affording certain Conrail-served
utilities access-to dual-carrier.sérvice from origin to destination, will harm Centerior by enhancing
the competitive position of its utflity rivals.. Centerior contends that, because it competes with these
utilities for off-systéin'sales, and because these utilities will be able to generate electricity in a less
costly manner (due toniew, or irnproved dual rail access), Centerior's ability to make off-system sales
wilt be prejudiced. o

3) Cemenor fédars that the CSX/NS/CR transaction will expose Centerior to pass-through of

: ﬂle acqwsmon premium that CSX and NS have pald to acquire Conrail. Centerior
concedes; in egsence; that Conrail and NS presently séek to maximize their earnings on Centerior's
coal trafficy and that each of Centerjor's five stations is exclusively served today (either by Conrail
or by NS). Cemf:nor claimis; however, that, because of the acquisition premium, the pressure CSX
and NS will be under to maximize their earnings post-transaction will be greater than the pressure
Conrail and NSwpresently argunder to maximizetheir-earnings pre-transaction. -Centerjor.contends
that, even'if actual eatnings By CSX and NS from intermodal diversions, etc., donot fall 50 far short

. of their proje 'ons as-to prompt direct rate increases, upward pressure on coal and other bulk

commodity ratés'is threalened by: (1)adampening of any competitive ardor on the part of CSX and
NSas eachconcentra’tes onmaximizing revénues from its post-transaction traffic baseyarid (2y higher
reported unit costs dide to acqulsxtxon premium amortization, which in turn would raise the variable
cost threshold fortheiBoard's rate reasonableness jurisdiction. Centerior fears that the impact of the
acquisition; premmm ion excluswely served shippers like Centerior will be extreme: by Centerior's
calculations, the acquisition premium will increase the rate reasonableness Jjurisdictional threshold

'

' Centerior participates in off-system sales in two National Electric Reliability Council
(NERC) regions, the East Central Area Reliability (ECAR) Interconnection Network and the
Pennsylvania-New Jersey-Maryland (PJM) Interconnection Grid.
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by 15% for CSX and by 24% for NS. Centerior also fears that the acquisition premium will reduce
the return-on-investment calculation for both CSX and NS.

Basic Conditions Requested. Centerior therefore asks that we condition any approval of the’

primary application: (1) by granting NS trackage rights over the Conrail line between the Lake Shore
Station located in Cleveland and CP 124 located east of Ashtabula, including rights to enter that line
through the Buffalo Connecting Track and the Cleveland Connecting Track, for the limited purpose

of transporting loaded and empty trains of coal to and from Centerior's Eastlake, Lake Shore; and’

Ashtabula Stations; and (2) by requiring (i) that the acquisition premium be quantified, and (ii) that
the quantified amount be excluded from applicants' net investment bases for regulatory costing
purposes.

Alternative Conditions Requested. Centerior contends on brief that, if we.do not impose its
basic trackage rights condition; we should at least require that NS be granted terminal trackage rights
under 49 U.S.C. 11102(a): (i) between Collinwood Yard and Eastlake Station; (ii) between
Collinwood Yard and Lake Shore Station; and (iii) between Ashtabula and Ashtabula Station. See,
CEC-17 at 31:35. Centerior also contends on brief that, if we do not impose its basic/alternative
trackage rlghts condition, we should at the very least require applicants to enter an agreement: (a)
which will be enforceable by the Board; (b) which will obligate applicants to offer rates and service
commitments to Centerior (from all Southeastern Ohio origins from which Centerior's three
Cleveland-area plants formerly could receive coal-via single-line Conrail service) that will bethe
same as the rates and service commitments in Centerior's current contract(s) with Conrail which were
effective on January 1, 1997; (c) which will preclude the disclosure of Centerior's confidential rail
rate information to any third party; and:(d) which will obligate applicants to offer such:rates and
services for aminimum penod of’ llO 'years from the separation date (as defined in paragraph 2 of the
Ohio Valley agreement, which-is d ssed below)., See, CEC-17 at 23-24.and 36-37. .

‘Ohio'Valley Coal CompanyAgreement s Additionnl Condition Requested. Centerior¢laims that
a settlemefit agreemem entered into-by applicants and The:Ohjo Valley Coal Company (hereinafter
referred to as'the-Ohio Valley agreement): (a)-does notprovide a remedy for the harms Centerior
will suffer if the CSX/NS/CR transaction is approved-and. implemented; and (b) will, if allowed to
take effett, cause Gentenor (and Ohio Valley's ‘competitors as well) to suffer additional harms.
Centerior goritends’ that the Otiio Valley agreement is flawed-in three significant respects, i’

(1) Paragrapti 5 of'the Olno Valley agr nt requires,applicants: to certify to Olno Valley
the apphcable transportatmn rates from‘Ohio Valley's Powhatan No. 6 mine and other Ohlo Valley
sources in;fl he near vicinity thereofto Centerior's Eastlake and ‘Ashtabula Stations; and to expressly
state sucl ccrtlﬁcauon reqmﬂement in any applicable contraét with Centenor Centeriot'¢ontends
that paragraph 5 is' blatarltly ammompenuve because Ohlo Valley, in respondmg t0'Centerior's coal
supply bxds couldmise the certified. information:to-the of-bothCenterior and: competing
coal mins,

(2) Paragraph 1. of the Ohio Valley agreement provides: that applicants will seek to- negonate
contract freight rates with Centerior foricoal from Powhatan No, 6 mine anid nearby affiliated mines;
and thatsuch rates will be the same as therates set forth in Centerior's contract(s) with Conraxl which
were in effect on Jahyary 1, 1997; Centerior notes, however that there is no.guarantee that these
rates will gver be available frpm Ohio Valley origins because other:provisions of the Ohio Valley
agreement provide: that applicants will work with Ohio Valley'to find other purchasers forits coal;
and that, if. during any period applicants ship at least'1.2 mlllmn tons of ¢oal per year from Ohio

2 Much of the information respecting the Ohio Valley agreement was submitted under seal.

See, CEC-14 and -15 (filed December 10, 1997) and CSX/NS-181 (filed December 31, 1997). We
have found it necessary to put some of this information in the public record.
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Valley origins to destinations other than Centerior, the Ohio Valley agreement shalt not apply forand
during such period. '

(3) Paragraph 2 of the Ohio Valley agreement provides that the term of that agreement will
extend through December 31, 2004, with a possible extension for an additional year. Centerior
claims, however, that the Ohio Valley "solution” to Centerior's single-line problem: ‘is, at best, a
short fix; and is, at worst, completely illusory, because, as previously noted, the obligation to quote
1997 rates can be extinguished if Ohio Valley finds other purchasers for its coal.

Centerior insists that, regardless of whether we impose its. basic (and presumably also its
alternative) conditions, we should condition approval of the CSX/NS/CR transaction on the rejection,
nullification, and/or termination of the offending provisions of the. Ohjo Valley agreement.*

CONSUMERS ENERGY COMPANY. Consumers, an electric and gas utility serving Michigan's
Lower Peninsula, operates five coal-fired generating plants that provide over 77% of its baseload
system capacity: the J.H: Campbell Station near West Olive, MI; the D:E. Karn and J.C. Weadock
Stations near Essexville, MI; the B.C. Cobb Station at Muskegon, MI; and‘the J:R. Whiting Station
near Toledo, OH***, 'Consumers concedes that its pre-transaction transportation options are
constrained, both at origin (many of Consumers' eastern sources aré served exclusively by rai] and
exclusively by CSX) and, at least as respects Campbell, at destination. Campbell, a baseload plant
responsible for about half of Consumers' coal-fired tion, is served exclusively by rail and
exclusively by CSX (and therefore can receive eastern coal only via a CSX single-line haul); Kam
and Weadock ate served by CSX and' CMGN (and therefore can receive eastern coal via a’CSX
single-line ‘haul and also: via a Conrail-CN-CMGN joint-ling haut) and‘are also served by. lake
vessel:*?* Cobb, which has no rail access, is served exclusively by lake: vessel {and therefore can
receive eastern coal originated by a railroad dther than CSX); and Whitihg is served by CSX and CN
(and therefote can receive eastern coal via'a CSX single-line haul and dlso via a Conrail-CN joint-
line haul). ‘Consuiners, tholigh conceding the existence of potential rail competitive gptions as
respects. - ¢oal'mo ing to Karn, Weadock, Cobb, and Wh‘iting, insists that CSX's dominance
at Campbell has tempéred the impact of the options at the other s\ta‘:ion‘s.““,26 ]

Consumérsacknowledges that, whereas'its pre:transactiortaceess to Conrail's MGA coal mines
is generally limited to-a Conrail-CSX joint-line haul, its post-transattion access to Conrail's MGA

coal miries will entail a-CSX singlé-ling haul.””” : Consu elaims}however, that this CSX
single-line haul (notto mention dual aceess by CSX and NS to-Conrail's MGA coal mines) will be

ofittle!r no value. The notion that Consumiers will benefit from ‘this new CSX single-lifie acgess,

) “* As respects Paragraph 5, Centerior adds that we should, at the very least, impose a
condition prohibiting applicants from disclosing Centerior's rates to Ohio Valley "under .any
scenarjo." CEC-17 at 20. ' :

4 At Campbell, Karn, Weadock, and Cobb, Consumers blends various types of coal from
different. sources (in general, these stations blend relatively less expensive westemn coals from
Montana with relatively more expensive eastern coals from West Virginia, Pennsylvania, and
Kentucky). At Whiting, Consumers burns only eastern coals.

“ Central Michigan Railway is referred to as CMGN,

“* Consumers adds that, because Conirail has only limited access to eastern low sulfur coal
sources, Conrail joint-line service (a Conrail-CN-CMGN joint-line haul to Karn and Weadock and
a Conrail-CN joint-line haul to Whiting, and presumably also a Conrail-lake vessel joint-line haul
to Cobb) offers only a limited alternative to CSX single-line service (and presumably offers, for the
same reason, only a limited alternative to a CSX-lake vessel joint-line haul to Cobb).

“7 Conrail's MGA coal mines are the mines located on the lines of the former Monongahela
Railway Company (MGA) in Southwestern Pennsylvania and Northern- West Virginia.

38.T.B.



CSX CORP. ET AL. - CONTROL — CONRAIL INC. ET AL. 459

Consumers contends, is premised upon the erroneous view that the only thing that prevents
Consumers from greater use of MGA coal today is the necessity for a Conrail-CSX joint-line haul.
The fact of the matter, Consumers insists, is that, given the limitations of its equipment,
environmental considerations have generally precluded Consumers, and generally will continué to
preclude Consumers, from buming substantial amounts of relatively: high sulfur MGA coal.
Improved CSX access to MGA coal mines, Consumers therefore contends, will not confer any
competitive benefits on Consumers.

Consumers fears, in fact, that the CSX/NS/CR transaction will actually result in a reduction of

~ competition for the delivery into Michigan of the eastern low sulfur and compliance coals that meet

Consurners' requirements. Consumers claims that because most of the eastern low sulfur and
compliance coal sources on which Consumers relies are already located on CSX, the CSX/NS/CR
transaction, which will further concentrate CSX's dominance:over these codl sources, will lessén
what little competition exists.today. Consumers also fears that, for captive shippers like itself, the
CSX/NS/CR transaction presents a serious risk of significant harm from future i increases in rail rates,
as.applicants move to recover the multi-billion dollar. price premium they paid for Conrail.

Consumers, accordingly asks that we deny the primary application, or, alternatively, that we
subjectany approval thereofto two conditions. (1) Condition #1, which is premised upon thenotion
that the most effective means t6 protect Consumers from rail market power abuise vis-a-vis future
rates'to. Campbell is'to.open Camipbell to éffective rail competition, would require CSX to grant
trackage rights orhaulagerights, on reasonable terms, over the CSX line thatruns between Campbell
Station near West Olive, M1, and the CSX/Conrail interchange at Grand Rapids, ML*** (2) Cendition
#2, which ispremised upon the rigtion that ari mvesimem base calculated by refererice to acquisition
price is mapproprlate for regulatory costing plrposes, would reqmrﬁ CSX dnd:NS to exclude the
acquisition premium from their'net investment bases'forsuch purposes. The pirchase price of new
or additional ssets,, Consumers contends, is not the propér measire’ of: a utility's ‘increased

mvestment base; tor protect captive shippers from being forced to subsidize the bidding war waged -

by CSX and NS, orily the book value of Conrail's assets:(and not the ‘acqulsmon prem]um) should
be mcluded m C8X's'and NS" investment:bases for regulatory costing, purposes

EASTMAN KODAK COMPANY Kodak relies on ‘raxl servite for the.inbound transportation -

of coaliand cther materialsusediin, or in connection with, the: manufacturing operations it conducts
at its Kodak Park facili \Rochester,,NY Post‘transactmn Kodak notes; both CSX and NS will
be able fo:provide cbmp titive Tates, roultes; and:sefvice on traffic thgving to Kodak Park; including
coal movements ong'n wConraﬂ's MGA llne * C8X, which will acqmre Conrail's Buffalo-

i y;-and NS, which will acquire Conrail's
1 i S Ko ak:Park via a shurtlnw corinection (R&S, the
shortling; conn;acts WithG, nrail! sBuffalo—SllverLSpnngs ornihg; lind atiSilver Sprmgs) Kodak is
concertied, However, that; beaause‘ itis aparty to pne of Conrail's Exxstmg ‘Transportation Contracts,

“% The linie between West Olive and Grand Rapids (via Holland) is presently a CSX line. The
trackage rights or haulage rights over this line would presumably be granted to NS, which will
acquire what is now.the Conrail line into Grand Rapids.

¥ Consumers' CE-12 motion filed May 26, 1998, is being denied; Consumers should have
discussed its CE-12 concerns in its evidentiary filing (which was due October 21, 1997). It should
have been apparent to Consumers; and well before October 21, 1997, that, because applicants had
not committed:to making NS the substitute carrier, applicants intended to keep open the possibility
that CSX might be the substitute carrier with respect to coal originated at the Fola mine in West
Virginia and handled by Conrail under contract See also, CSX-150 (CSX's reply, filed May 29,
1998).
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the'new competition made possible by the CSX/NS/CR transaction will not benefit Kodak (not, at
least, as respects the coal traffic subject to the Conrail/Kodak contract) until the Conrail/Kodak

. contract's expiration date (December 31, 2001). Kodak. fears that CSX, which will succeed to

Conrail's rights with respect to the Conrail/Kodak contract, intends to monopolize Kodak's business
into the next century (i.e., until December 31, 2001).4*°

Kodak claims, in essence, that the position CSX has taken vis-a-vis the Conrail/Kodak contract -
is unfair, in that CSX is insisting oni adherence to those provisions of the‘'contract that favor CSX but =
is asking the Board to override those provisions of the contract that favor Kodak. (1) The coritract .
apparently contains provisions that require Kodak to accept delivery, at specified rates, of substantial
volumes of coal. CSX is insisting on adherence to these provisions (i.e., CSX is insisting that, until
the contract's expiration date, coal traffic that would have:moved under the contract had there been
no CSX/NS/CR transaction must move under the contract notwithstanding the CSX/NS/CR
transaction). (2) The contract also contains provisionsthat bar assignment of the contract, in'whole
orin part, by Conrail without the prior written consent of Kodak. CSX is not inisisting on adherence
to these provisions; CSX, rather, is asking for an override of these provisions. '

Kodak contends: that we have no authority to nullify the provisions of the Conrail/Kodak
contract that bar assignment without consent; and that, even if we do have such authority, we should
not utilize that authority to- facilitate the éfforts 6f CSX and N$ to carve up and allocate markets
without a competitive alternative in a most egregious fanticompetitive fashion, And, Kodak adds,
nullification of the "consent to assignment” provisions is not "necessary" to implementation of the
CSX/NS/CR transaction. ‘Kodak therefore asks that'we take no action that might impair ‘the
contractual: rights of 'Kodak 'and other shippers that have entered into "Existing ‘Transportation
Contracts" with Conrail. ' ) ' N

EIGHTY-FOUR  MINING COMPANY. EFMC, a Rochester & Pittsburgh Coal Company
subsidiary; ownis and pperates a coal mine known as Mine 84 in Washington County, PA. Mine 84
produces a high Btu content and medium sulphur content Pittsburgh Seam coal that competes with ;
coal produced at six other rail-served Pitisburgh Seam mines (the Bailey, Enlow Fork, Blacksville,
Loveridge, Emetald, and Federal #2 mines, referréd to collectively as the six compefitive mines).**!
EFMC warns that the CSX/NS/CR transaction will effect a drastic change in the competitiveiposture
of Mine 84 vis-a-vis the six competitive mines. Pre<transaction; Mine 84 is.served exclusively by

_ rail and exclusively by Conrail; post-transaction; Mine 84, will be served exclusively by r;iil and
exclusively by:NS.#* Pre-transaction, the six competitive mines are setved exclusively by rail and

exclusively by Conrail; post-transaction, however, these mines, thiough still served exclusively by
rail, willbe served by tworailroads (C$X and NS).** The CSX/NS/CR transaction, EEMC therefore
claims, Will harm EFMC in thtee distinct ways: (1)by conferring upon the six competitive mines,
and upon aity:new ‘mines accessible frotti'the MG A:lines, ati advantage (dual-cartier accéss) not -
conferred upon, Mine:84; (2) by effectively foreclosing Mine 84 from access to any destination
served exclusively by Conrail:pre-transaction and by CSX post-transaction; and (3) by imposing

A

“% Kodak notes: that about 25% of the coal that has moved under the Conrail/Kodak contract
has originated at points that will be exclusive NS points post-transaction; and that the remaining 75%
of the coal that has moved under the Conrail/Kodak contract has originated at points that both CSX
and NS will have the right to serve post-transaction.

“' The Bailey, Enlow Fork, Blacksville and Loveridge mines are operated by CONSOL; the
Emerald mine is operated by Cyprus Amax; and the Federal #2 mine is operated by Peabody Coal.

“%2 Mine 84 is served via Conrail's Ellsworth Secondary, which intersects at Monongahela, PA,
with Conrail's Monongahela Branch (the Mon Branch).

“* The six competitive mines are served by Conrail's MGA lines.
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upon.Mine 84 a severe disadvantage in competing to supply coal to destinations jointly served by
CSX and NS. And, EFMC insists, the newsingle-line access it will have to southeastern utility
customers served by NS will not compensate for the foreclosure and disadvantage EFMC will suffer
with regard to approximately half of its market. 4

EFMC therefore asks that we preserve the pre-transaction competitive balance within the MGA
coal market by 1mposmg a condition grantmg CSX access to Mine 84. (1) EFMC's preferred
condition would require that CSX be gra.nted trackage rights over the Ellsworth Secondary with the
right to-serve Mine 84, and with associated rights of access along the Mon Branch. These trackage
rights, EFMC adds, should be subject to terms and conditions consistent with those governing CSX's
access to Conrail's MGA lines. (2) EFMC's altemative condition would require that CSX beallowed
to access Mine 84 via switching provided by NS, with cars interchanged either at Homestead (at the
northend of the Mon Branch) or at West Brownsville (the junction point between CSX andthe MGA
lines). EFMC adds that, if CSX and NS cannot agree on an mterchange point; that point would
have to be.determined by the Board; and that the switching tobe performed by NS'should be subject
to the same terms and conditions that will be applicable to the reciprocal switching already provided
for in the CSX/NS/CR application.

GPU GENERATIOM GPU indicates thatits interests in this proceeding are primarily focused
on two coal-burning units: Portland Station (which is located 10 miles from Stroudsburg, along the
west bank of the Delaware River in Northampton County, PA); and Titus Station' (which is located
two miles soutlt ofReadmg, along the Schuyikill River in Berks County, PA) GPU also indjcates:
that Portland and Titus Stations are rail-served exclusively by Conrail pre-transaction-and will be
rail:served excluswe]y by NS post-transaction; that, in 1994, GPU entered into-a coaltransportation
agreemert with Conrail toprovide the coal transportation requirements of Portland and Titus Stations -
from specxﬁed MGA ¢dal mines; and that the Conrail/GPU contract'expirés on December 31, 1998.
GPU fufther indigates: - that it has entered into-a number of long-term contracts with mining
companies. for the supply of ¢oal for consumption by its various generating stations; that these
contracts; Which expite at various dates through 2007, provide for the purchase of either:a fixed or
a minimuni/maximum arount of its stations' coal needs; that the coal burned at Portland and Titus
Stations:is presently sourced from Consol's Pittsburgh Seam-mines; and that GPU recently entered
into:a new coal supply contfact (that continues untit D fember 31, 2002) 1 1g coal ongmated )
at Rochester & thtsburgh Coal Company 's Mine 84.

GPU's grigvance respecting the CSX/N$/CR transaction concerns the "exorbitant” acquisition
premium{ that applicants agreed to pay for Conrail. # GPU notes that, if the CSX/NS/CR transaction
is approved, the;pending expiration of the Conrail/GPU contract will require GPU'to negotiate with
NS overp*st-'l 998 rail servige to Portland and Titus Stations, GPU contends that it will be captive
to NS-post-transaction: (bécause NS' post-transaction.control over the fines into-Portland andiTitus
Stations will negate the effect of CSX's post-transaction access to the MGA coal ﬁclds@ but

 “4EFMC claims that the harm it will suffer on account of the CSX/NS/CR transaction is more
serious than the harms alleged in previous cases by 1-to-1 shippers concerned by the advantages
conferred upon their 1-to-2 competitors. EFMC contends: (a) that Mine 84's problem is the direct
effect-of the CSX/NS/CR transaction itself, not a collateral effect flowing from the settlement of
other competitive problems; and (b) that Mine 84's problem is unique, in that the CSX/NS/CR
transaction will conferthe advantages of 1-to-2 status upon all, and not merely some, of Mine 84's
competitors.
#5 GPU, which defines "acquisition premium" as the amount paid by CSX and NS in excess
of the book value of Conrail's assets, claims that, for regulatory purposes, the acquisition premium
amounts to between $7.7 and $9.1 billion. .
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concedes, in essence, that it will be no more captive to NS post-transaction than it has been to Conrail
pre-transaction. GPU insists, however, that, because of the acquisition premium, the revenue
maximization pressures upon NS will be far greater than the revenue maximization pressures upon
Conrail.

GPU asks that the CSX/NS/CR application be denied. - The CSX/NS/CR transaction, GPU
contends, will harm the public interest because the acquisition premium paid by applicants will
burden CSX and NS with substantial fixed charges, which CSX and NS will attempt to finance by
imposing unreasonable rate increases on their captive shippers. CSX and NS, GPU claims, will have
difficulty recovering those charges in any other fashion; the cost savings and infermodal traffic

diversions CSX and NS have projected, GPU further claims, simply will not generate the Trequired -

amount of revenues. . Captive shippers, GPU contends, should not be required to bear the risk that
applicants paid too much for Conrail.

GPU insists that, if we approve the CSX/NS/CR application, we must impose an.acquisition
premium exclusion condition designed to protect GPU and other captive shippérs from being forced
to subsidize the acquisition premium through higher rail rates. The condition contemplated by GPU:
would require the Board to quantifythé¢ amount of the acquisition premium; and would require
applicants toiexclude the quantified amount from their net investment bases for regulatory costing
purposes. Citing ‘what-it calls "[1Jong-standing precedent in the area of utility maxithum rate

regulation [that] holds that acquisition-related asset write-ups are niot properly includable in autility's -

investment base," GPU-03, Argument at 7-8, GPU contends that; for regulatory costing purposes,
only the uniriflated (by thepremium) net book valiie of Conrail's assets should be.allocated to CSX's
and NS$! investrient bases, ‘

INDIANAPOLIS POWER & LIGHT COMPANY. IP&L, an electric utility, has two coal-fired
geperating stations in Indianapolis. (1) IP&L's Perry K plant is located on a Conrail line. IP&L
contends that, because Corrail does not-serve IR&L's downstate Indiana origin mines, Conrail
functions today as-a switchi earrier, and is neuttalias between traffic originated by Indidna Southern
Railroad (ISRR) and: Indiana Rail Road Company (INRD, an 89%-owned CSX subsidiary). (2)
IP&L's Stout plant-is:located on an INRD line. . IP&L contends that coal originated at IP&L's
downstate Indiana ‘origin mines can today be delivered to Stout both by ISRR (via switches by
Conrail and INRD) and by INRD. ’

IP&L fears that the GSX/NS/CR transaction will have 2-to-1 impacts at.both plants. [¢))
Perry K/ IP&L contends: can'today be served by two railroads (ISRR and INRD, both of which have
access via:a Conrail switchl); ppst-transaction, however, CSX, to which. the Conrail line will be
assigned, will favor INRD; and, therefore, Perry K's post-transaction service will be provided by
CSX/INRD. IP&L also contends: that Perry K presently has access to direct service by Conrail and
to indirect: servic‘e;,by‘l‘- INRD: (via: 2 short truck haul from Stout); that, once -the €SX/NS/CR
transaction is imp]efnphted, CSX will not compete with INRD; and that, thérefore, Peiry K's post-

. transaction coal will be hauled by CSX/INRD only. (2) Stout, IP&L contends: can today be served
by two railroads (ISRR|, apparently viaswitches by Conrail and INRD); and INRD); post-transaction,
however, INRD will favor CSX; and, thetefore, Stout's post-transaction service will be provided by
CSX/INRD only, ‘IP&L adds that, in any event, it presently has the’ability to "build out" from Stout
to reach.a nearby Conrail link, formerly the Indianapolis Belt Secondary Route (the Indianapolis
Belt); but this build:out option, IP&L wams, will'cease once the Indianapolis Belt is:assigned to
CSX, because NS will have;only overhead trackage righits on that line, IP&L also adds that it wounld
presentlybe possible fo establish a truck transloading facility-on the Indianapolis Belt, and to serve
Stout from that facility; and TP&L warns that this transload option, much like the build-out option,

38.T:B.



CSX CORP. ET AL. — CONTROL ~ CONRAIL INC. ET AL. 463

will cease once the Indianapolis Belt is assigned to CSX. IP&L therefore contends that the
CSX/NS/CR transaction should not be approved unless we adopt certain conditions,** )

Condition #1. 1P&L asks that we impose a condition making NS an equal competitor with
CSX/INRD. This, IP&L adds, could be most effectively accomplished by making Indianapolis an
SAA. IP&L claims that an SAA approach: would give NS an ownership interest in Conrail's
Indianapolis lines, and also in Conrail's Avon and Hawthorne Yards; would allow NS to connect with
shortlines operating in and around Indianapolis;- would allow NS to provide direct service to points
that can presently receive direct service from Conrail; and would allow NS to serve Stout via a build-
out-or build-in to/from the Indianapolis Belt.*’

Condition #1a. IP&L contends that, because Conrail can today serve Stout via switching over

INRD, we should impose a condition granting NS the right to serve Stout via switching over INRD,
at a reasonable switching charge and without the inefficiencies of moving traffic via Hawthorne
Yard. . .
Condition #2. TP&L asks that we impose a condition preserving the build-in/build-out status
quo at Stout,” Conrail, IP&L claims, would be able to serve a build-out constructed between Stout
and the Indianapolis Belt; and NS, IP&L therefore insists, should also-be able to serve any such
build-out;® ) .

Condition #3. IP&L asks that we require direct access by NS (via fully effective local trackage
rights) to shippers in Indianapolis (especially IP&L at its Perry K and Stout plants) and to shortlines
serving Indianapelis. IP&L notes that, with direct access: the inefficient routing of NS traffic
through Hawthorne Yard would be unnecessary; and NS would be able to provide local service, '
service via build-ins and build-outs, and service to new facilities.*® - .

Condition #4. TP&L asks that we impose 4 condition requiring that the Perry K and Stout
plants be treated as 2-to-1 destinations, ,

Condition #5. IP&L. contends that there is no reason why NS should be charged, with respect
to any particular movement, both a trackage rights fee and a switching charge. IP&L insists that,
although. one;or the other would be appropriate, the imposition; with respect to any particular
movement, of botti would not be appropriate, and would leave NS unablé to provide competitive
service to Indjanapolis shippers. IP&L therefore asks that we require that NS pay CSX: (1) either
(i) & trackage rights fee set at CSX's costs, or (ii) a switching charge setat CSX's or INRD's costs
(depending on whick carrier delivers the traffic); but (2) not both a trackage. rights fee and a
switching charge. Condition #5 would:also require that such costs be billed to shippers on a "direct
passthrough" basis.*! .

“* Conditions #1 through #11 are taken from IP&L's IP&L-3 submission. See, [P&L-3 at 37-
40 (we have made a few revisions in IP&L's numbering scheme). Conditiohs #1 2,#13,and#14 are
taken from IP&L's "ACE, et al.-18" (hereinafter referred to as ACE-18) submission, See, ACE-18
at 51-52 (we have renumbered these conditions). See also, IP&L-11 at 46-49 (IP&L presented, in
its brief, a slightly different version of its conditions). See also, the "NITL-1 2, TF1-6,1P&L-12" brief .
(IP&L endorses NITL's post-implementation rate conditions).
. " IP&L would prefer that we confer SAA status on Indianapolis and also grant ISRR trackage
rights access to Perry K and Stout. See, IP&L-11 at 6. '
% Condition #2 is an alternative to Condition #1, and probably also to Condition #1a,
% Condition #3 is an alternative to Condition #1.
“9 Condition #4 is apparently intended as an alternative o Condition #3.
“! IP&L asks that we impose Condition #5: as a supplement to Condition #3; and also in the
event we impose neither Condition #3 nor Condition #1. IP&L adds, see, IP&L-11 at 47, that, if we
(continued...)

3S8.TB.




464 SURFACE TRANSPORTATION BOARD REPORTS

) Condition #6. IP&L asks that we impose a condition that provides that traffic in Indianapolis
handled by NS; especially IP&L's unit trains of coal, need not be routed by NS via Hawthorne Yard,
but instead may be delivered or picked up by N8 directly to/fromt shlppers There is, IP&L claims,
no justification for denying NS local trackage nghts and instead requiring it to route all traffic via
Hawthorne Yard.

Condition #7. To ensure that any switching upon which NS must rely is efficient and
nondiscriminatory, IP&L asks that we impose a condition pmwdmg for oversight of any CSX
switching services.

Condition #3. IP&L asks that we impose, with respect to the cost-based trackage rights fees
and switching charges provided for by Condition #5, a supplemental condition providing: (1) that
the Board will have the right to audit CSX's relevant costs; (2) that shippers, including IP&L, will
have the right to audit CSX's relevant costs; (3) that shippers may challenge such costs as excessive
or unreasonable; (4) that the Board will review any such challenge on an expedited basis; and (5) that
the Board will'have the authority to-prescribe lower, reasonable fees and/or chargés, if appropriate.

Condition #9. Because (IP&L claims) applicants have not determined precisely how NS will
operate in Indianapolis, IP&L asks that we impose a condition that provides that the CSX/NS/CR
transaction cannot take effect until all necessary labor agreements and detailed operations plans are
in place.

Condition #1 0 IP&L contends: that, after its current contracts with INRD expire in 2002,
environmental considerations may require the use of low-sulfur "compliance" coal at Stout; that the
low-sulfur coal needed at Stout will probably have to come from western origins; that the
comipétitive routing options for western coal that exist today (Conrail via St. Louis; CSX via
Chicago) will cease to exist post-transaction (because the Conrail rqute will be acquired by CSX);
that a poSt-transactiont NS routing would riot be a viable option; because NS' routings via St. Louis
and: Chxcago will b circuitous and inefficient, and because there will be serious impediments to an

NS routing viaKansas City; and that, accordingly, IP&L's only post-transaction western coal routing

option will be via CSX which, by favoring its.own low-sulfur coal ongms, m1ght ‘actually prevent
IP&L fromrusing any western coal, even though coal originated at C8X origins miight not produce
the best outcome for [P&L's ratepayers or the-environment. To ensure that balanced competition for
movernents.of western coalto Indianapolis is maintained, and to ensure that any IP&L traffic routed
via Kansas City or other interchanges to NS from western: cariers will be handled efﬁcxently with
through rates: quoted through Kansas City, IP&L,asks that'we impose a condition requiring, for an
indefinite period, continuing expeditious ovetsight ¢ f this matter.

Condition #11. 'Torensure that NS will be able to compete effectively with CSX for western
coal movements to Indianapolis; IP&L asks that we impose a supplemental condition; providing
. either: (1) fhat the western: rallrpads (UPRR andBNSF) must, upon request by IP&L or- NS,

participateiinia through rate with NS at Kansas City'on anondiscriminatory basis vis-a-vis St. Louis
and Chlcaga, or (2):that. CSX must, upon. request by IP&L or NS, give NS§'access on a
nondlscnmmatmg basis over one:of CSX's lines cErom St. Louis or Chicago to Indlanapohs
Condition #12. IP&L claims that its evidence:. demonstrates that the railroads involvedin the
CSX/NS/CR transaction are not tio pricing their "bottleneck” services in the proﬁt ma)umxzmg
mode conterplated by'the "one-lump" theory; demunstrales, that is to say, that a coal-burning plant

*I(...continued)
grant access rights to ISRR, we should also impose a condition requiring that ISRR pay CSX, ona
direct passthrough basis to IP&L: (1) either (i) a trackage rights fee set at CSX's costs, or (ii) a
switching charge set at CSX's or INRD's costs (depending on which carrier delivers the traffic); but
(2) not both a trackage rights fee and a switching charge. .
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served by a single (bottleneck) railroad at destination may benefit from rail competition at origin,
provided that the destination railroad is not one of the origin railroads; and demonstrates, by
necessary “implication, that the one-lump notion that a captive coal-buming utility cannot be
adversely impacted by a transaction such as the CSX/NS/CR transaction is not necessarily valid.
IP&L insists that its evidence demonstrates that, given the rigorous nature of the assumptions that

underlie the one-lump theory; such assumptions are not likely to be met in-practice with sufficient

uniformity to justify a presumption that the theory applies to every transaction. IP&L further insists
thatits evidence demonstrates that, in reality, the profit maximizing pricing pattern contemplated by
the one-lump theory has not been followed consistently by the railroads involved in the CSX/NS/CR
transaction. TP&L therefore concludcs that its evidence demonstrates that the CSX/NS/CR
transaction will increase the market power of CSX and NS vis-4-vis captive coal-burning utilities,
and will théreby enable CSX and NS to extract increased monopoly profits from such utilities.

IP&L contends that, to.ensure that the CSX/NS/CR transaction does not result in an increase
in the market power exermsed by applicants, we must 1mpose an appropriate condition: to protect
any coal shlpper presently served by a single bottleneck railroad at destination, provided that the
bottleneck railroad is not also one of the origin railroads; and also to protect any coal shipper whose
rail compétition at destination will be-reduced or eliminated by the CSX/NS/CR transaction, The
appmpnate ‘condition thiat we. must impose, IP&L contends, wouldbe elxher an:"equal access"
condition (IP&L's first choice); a "botﬂeneck rate jurisdiction” condition (IP&L’S second choice), or
a “rate cap” cpndntmn (IP&L's third chmce) *#2 (1) The equal access conditionwould provide IP&L
and-any other smnlar]y situated goal shipper, effective equal access to CSX and NS‘at destmatlon
for the receipt of coal. (2) The bottleneck rate jurisdiction condition would require CSX and NS to
accept fate juﬂsdlct)oﬂ overthe bottieneck segment of any: movement: of coalto IP&L and any other
51mllar1y s;ltuate‘d coal'shipper. (3)7 The'tate cap condition would impose arate cap (w1th adjustments
for cost changes using the RCAF-A) for-at Jeast 5. years, subject to extension if’ circumstances
warrant.

Condition #13. IP&L asksthatwe impose a condition barring CSX and NS from including the
acquisition premium in the determination of the jurisdictional threshold under 49 U.S.C.
10707(’d)(1 YA). ¥ IP&L: contends that,’ without this condition: the ‘acquisition prémium, the

assomated asset wme-up, and the ‘increased depreciation expense resulting from the write-up will -

generate a substantial increasé.in CSX's and NS' variable costs; and any increase.in'such variable

42 1p&L also asks that we impose a condition to assure that the CSX/NS/CR transaction "does

not lead to rate increases for shippers on CSX or NS adversely affected by the transaction through .

the loss of, or reéduction in, competition." See, ACE-18 at 6. IP&L apparently regards this broadly
worded condition as a goal to be met by its more narrowly worded equal access, bottleneck rate
jurisdiction, or rate cap conditions. ’

? IP&L calculates that, for jurisdictional threshold purposes, the acquisition premium will be
$7.733 billion. See also, IP&L-11 at 10 and 39 (the acquisition premium may be a greater amourit),
IP&L indicates that the condition barring CSX and NS from including the acquisition premium in
the determination of the jurisdictional threshold could be accomplished by directing CSX and NS
to record their portion-of Conrail's historical gross book value and accumulated depreciation as it was
reported to the Board before the CSX/NS/CR transaction. The difference between the appraised
value and historical book value, IP&L adds, would be recorded in CSX’s and NS Account 80 (Other
Elements of Investment).
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costs will effectively raise the R/VC 180% rate floor for captive traffic.*! IP&L further contends:

" that, as a practical matter, the R/VC 180% ratio is, for captive traffic, the rate ceiling as wellas the

rate floor; and that, for this reason, if we were to allow any part of the acquisition premium and the
associated write-up of Conrail's assets to affect the calculation of variable costs for purposes of
determining the jurisdictional threshold, we would be permitting CSX and NS to raise their rates and:
those of Conrail's customers above the previous "reasonable maximum. adds

Condition #14. 1P&L asks that we impose a conidition barring CSX and NS from mcludmg the

acquisition premiurn in the determination of revenue ad y under 49°U.S.C. 10704(a).* This.

condition, IP&L claims, is critical because, without it, the acquisition premium CSX and NS have
paid will result in inflated valuations, which themselves will result in inflated teturni targets for
revenue adequacy calculations. IP&L adds that the decnston holding that revenue adequacy
calculations are to ‘be based upon acquisition-costs,*” which was. adopted -in the context of
acquisitions at prices below book value, should not be used as justification for perpetuating railroad
claims of revenue inadequacy.

NIAGARA MOHAWK POWER CORPORATION. NIMO, an electric utility that serves
customers in upstate New York and that also sells electricity iri the wholesale market as a participant
in the New York Power Pool (NYPP), indicates that its interests it this proceeding are focused on
its two coal fired generating stations in Western New York: Huntley Station, located in Tonawanda,
NY (en theNlagara River, 3 miles north of Buffalo, NY); and Dunkirk Station, located in Dunkirk,
NY (on a peninsula;jutting out into the City of Dunkirk harbor on Lake Eie). 'NIMO claims: - that
both stations; wh;ch are rail-served exclusively by Conrail, burn coal obtained from mines in the
Pittsburgh Seam; which is located in Southwestern Pennsylvania and Northern West Virginia; that,
because'Conrail serves these mings, Conrail has transported coal to Huntley and Dunkirk Stations
in single-lineservice; that both statmns are primatily depenident on rail service (.., Conrail service)
for their¢oal dehvengs,”“ that, for this reason, both stations are captive 1o Con,rall pre-transaction;

44 IP&L concedes that, if the CSX/NS/CR transaction yields the benefits CSX and NS project
(i.e., increased traffic and increased efficiencies), variable costs will not be increased. IP&L is
concerned, however, that, if the projected benefits do not materialize: variable costs will'be
increased; and CSX and'NS will attempt to raise the rates they charge captive shippers.

5 IP&L, citing decisions involving laws administered by the Federal Power Commission, the
Federal Energy Regulatory Commission, the Federal Communications Commission, and the
Interstate Commerce Commission, contends that it has long been a universally recognized principle
of maximum rate regulation that acquisition-related asset write-tps cannot be allowed to affect the
investment base. See, ACE-18 at.39-43. )

6. P& calculates that, for revenue: adequacy purposes, the acquisition premium will be
$9.113 billion. See also, IP&L-11at10 and 39 (the acquisition premium may be a greater amount):
IP&L indicates that the condition barring CSX and NS from including the acquisition premium in
the determination of revenue adequacy could be accomplished by recording the acquisition premium
in Account 80 (Other Elemerits of Investment). IP&L adds that it would be necessary: to identify
Conrail's net rallway operating income and net investment base at pre-acquisition or existing book
levels; to divide these amouints between CSX and NS on a 42%-58% basis; and to take these divided
amounts into account in delermmmg post-transaction revenue adequacy for CSX and NS.

7 Railroad Revenue Ad 'y - 1988 Determination, 6 1.C.C.2d 933,940-42 (1990).

448 NIMO claims that it relies on rail service for nearly all of the coal deliveries at Huntley

Station and for most of the coal deliveries at Dunkirk Station. Neither trucks nor lake vessels, NIMO
contends, can pmvxde effective competition to rail as respects coal recelpts at Huntley and Dunkirk
{continued...)
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and that, because the CSX/NS/CR transaction envisions the assignment to CSX of the Conrail lines
serving Huntley and Dunkirk Stations, both stations will be captive to CSX post-transaction.

- (1) NIMO believes that its 1-to-1 Huntley and Dunkirk Stations will be competitively
disadvantaged vis-a-vis the 1-to-2 plants of competing utilities in the Detroit SAA and the
South Jersey/Philadelphia SAA. NIMO fears, in particular, that the CSX/NS/CR transaction will
diminish the ability of its Huntley and Dunkirk Stations: to compete with the River Rouge and
Trenton: Channel plants of The Detroit Edison Company (DEC); and to compete with these two
plants and many other 1-fo-2 plants as respects wholesale efiergy sales to utilities that are members
of the NYPP and also to utilities located beyond the limits of the NYPP.

(2) NIMO believes that the acquisition premium and other economic factors will result in
increases in the rail rates it'will have to:pay at Huntley and Dunkirk Stations. NIMO contends: that
CSX and NS, which will have no choice but to pay their respective. portions of the acquisition
premium they incurred to acquire Conrail, will be subject to competitive pressures in serving 1-t0-2
shippers; that, therefore, it is likely that CSX and NS will attempt to raise the rates charged their
captive shippers; and that such rate increases will be made even more likely if CSX and' NS are
unablé to realize-the growth and efficiency gains they-have projected.

(3) NIMO concedes that the CSX/NS/CR transaction will result,in the establishment of CSX
vs. NS competition on Conrail's MGA lines (which serve.most of the Pittsburgh Seam mines relied

upon by-NIMO) and at the'Ashtabula Harbor facility at Ashtabula, OH (at which coal may be -

transléaded o} lake vessels for movement to Dunkirk Station), NIMO claims, however, that, because
CSX will coitrol the destinations at HuntIey and Dunkirk Stations, NIMO will not be able to take
advantage of the new competitionat the MGA origins. :And, NIMO further claims, it willnot benefit
from comipetition'at Ashtabula either, NIMO contends: that Ashtabula, which is already operating
near capacity, has a limited coal’ ‘storage area; that Ontario Hydro, which already accounts for more
than 30% of the total coal movemetits at Ashtabhla, is expected to;vastly increase its own coal
shipments hrough Ashtabula, that the increase in coall movements by Ontario Hydro will likely:
prevent NIMO:-from'irecéiving the bsneﬁts of thelincrease jn:competition at Aslitabula; and that
NIMQ's oppomm esat Ashtabula are hkely tobe further Jimited bya natural reluctance on the part
of CSX to use'its limited: share of ¢apacity at Ashtabula to compgte agamst itself to move coal to
Dunkirk Station.

(4) NIMO believes that the CSX/N S/CR transaction may significantly harm the ability of the
Bessemersand Lake Erie Railrgad (B&LE) to move MGA coal to the Pittsburgh & Conneaut Dock
Company (P&C Dock) rail/water dock facilities on Lake Erie at Conneaut. NIMO contends: that
water movements of coal to Dunkirk Station, though limited, have generally moved through P&C
Dock's Conneaut transloadirig facilities; that, because BELE has, limited access to the kind of quality
low cost Gnal»ksources found in-the MGA area; B&LE will be able to move significant volumes. of
coal to. Connidhnt only if the goal is omgmated by CSX and/or NS; but that CSX will have no
incentive:to. dffer compemwe service to Dunkirk Station that would involvé.an interchange with

“&(_..continued)
Stations. (1) NIMO acknowledges that, on occasion, trucks have dehvered coal to Huntley and
Dunkirk Stations, but claims that, in recent years, trucks have been used only to a limited extent.
(2) NIMO acknowledges that, in recent years, lake vessels have delivered a limited amount of coal

.. to Huntley Station.and somewhat greater quantities of coal to Dunkirk Station. NIMO insists,

however, that, at both stations, the role that lake vessels.can play is severely limited by weather
conditions. And, NIMO contends, it simply cannot stockpile at Huntley Station the quantities of coal
that it would be required to stockpile if Huntley Station were to receive all, or even most, of its coal
via Jake vessel.
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B&LE and a subsequent vessel movement from Conneaut because CSX has no reason to compete
with its-own direct rail service to Dunkirk Station. NIMO. also contends that NS will have no
incentive to offer competitive service to Dunkirk Station that would involve an interchange with
B&LE and a subsequent vessel movement from Conneaut because Ashtabula and Conneant are
competing facilities, and because NS (like CSX) will have access to Ashtabula. NIMO is therefore
concerned about the potential loss of its limited, but important, rail/vessel{(via Conneaut) alternative
for moving coal to Dunkirk Station. ’

(5) NIMO believes that the CSX/NS/CR transaction will cause competitive harm to the
Rochester & Pittsburgh Coal Company's Mine 84, an important supplier of low-sulfur coal to
Huntley and Dunkirk Stations. NIMO'contends: that, pre-transaction, Mine 84 coal is traisported
by Conrail in'a single-line movement from originto destination; that, post-transaction, Mine 84 coal
will have fo be transported in an NS/CSX joint-line movement (because Mine'84 will be rail-served
exclusively by NS, whereas Huntley and Dunkirk Stations will be rail-served exclusively by CSX);
and that movements from Mine 84'to Huntley and Dunkirk Stations will therefore require a switch
from NS:to ¢S8X, which may be sub]ect to a high switching charge.

NIMO therefore asksthat we impose conditions intended to alleviate the anticompetitive effects
that NIMO contends will be created if the CSX/NS/CR transaction is approved without appropriate
conditions. NIMO, a member of the Erie-Niagara Rail Steering Committee (ENRSC), asks, in
particular, that we adopt either an ENRSC condition (either ENRSC Condition #1, #2, or #3, in that
order of preference) or NIMO's own condition (in-the event we do not adopt any of the ENRSC
conditions).

[ENRSC Conditions. ENRSC Condition #1 contemplates: (i) the creation of'a Niagara Frontier
SAA that would permit equal access by Conrail shlppers (including Huntley and Dunkirk Statiohs)
to both:€SX and NS; and (ii) thesestablishment,within the Niagara Frontier SAA of reciprocal
switching arrangements for all currént Conrail customers (including Huntley and Dunkirk Stations)
that would allow other rail carriers serving the area to provide competitive service at a reasonable
level of, charges (i-e.,'8156.00 per car). ENRSC Condition #2 contemplates the reciproeal grant of
terminal trackage nghts by CSX:and NS (to NSiand CSX, respectively) for operations over the
Conrailjlines:in the geographical area of the Niagara Frontier SAA, which would allow all current
Conrail cuétomers (mcludmg Huntley and Dunkirk Stanons) toreceiverail service directly from both
CSX and NS ata reasonable level’of charges (i.e., $0:29 per car mile).  ENRSC Condition #3
contemplatesithe establishmetit by CSX and NS of reciprocal: switching to-all current and future
customers thét are.or will be served'by the Contail lines located within the geographxcal area of the
Niagara' Fro ltier SAA (including Huntley and Dunkirk Stations), and further contemplates the

- establishment ofa reasonable reclprocal iswitching charge (i.e., $156 00). '
NIMOB Ow ““Condztzon ‘NIMO- ¢ontends: that, if we do not adopt any of the ENRSC

conditions, ould, atthe vety Ieast, conditibn dpproval of the CSX/NS/CR transaction upon the
. grant by'CS; NS of trackage rights that would enable NS fo serve Huntley and Dunkirk Stations.
(1) NIMO asks that we order! that NS' pverhead trackage rights on Conrail's Belt Line Branch and

oW NS 1o operate oversuch ttagks and any necessary connecting
Huntl¢y Station.  (ii) NIMO asks that we order that N'S be granted
trackage ngh?(s over Conrall s Chlcago Line; between CP 58 (near Westfield, NY) and Dunkirk
Station (near' P 42 in Dunkitk, NY) for the piirpdse of serving Dunkirk Station.**

42 NIMO adds that, to the,extent connections, crossings, and related rail facilities are required
to permit the exercise of the trackage rights granted to NS, we should further condition- approval of’

(continued...)
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NORTHERN INDIANA PUBLIC SERVICE COMPANY. NIPS operates four coal-fired electric

generating stations, all of which obtain their coal supplies virtually exclusively by rail: the Bailly .

Generating Station.in Chesterton, IN, which is rail-served exclusively by the Chicago SouthShore
& South Bend Railroad (CSS); the Michigan City Generating Station in Michigan City, IN, which
is rail-served by Conrail and CSS; the Mitchell Generating Station in Gary, IN, which is rail-served
exclusively by EJ&E; and the Schahfer Generating Station in Wheatfield, IN, which is rail-served
exclusively by Conrail. All of the coal burned at the Bailly, Michigan City and Mitchell Stations

moves through the Chicago area; and western coal bumed atthe Schahfer Station also moves through .

the Chicago area.

Service Quality. NIPS fears that the CSXJ’NS/CR transaction may result in 2 degradation in the
quality of service. NIPS therefore asks that we investigate the service implications of the
CSX/NS/CR transaction, and take all necessary steps to assure that there will be, following
implementation, an adequate quality of service. NIPS also asks that weadopt a mechanism to allow
for the prompt identification and correction of any resulting inadequacy in the quality of service. .

Indiana Harbor Belt Railway. NIPS fears that the CSX/NS/CR transaction, by transferring
Conrail's 51% stake in IHB to CSX and NS, will give CSX and NS 2 dominating position in the
Chicago area, which they may be able to use as leverage outside that.area. NIPS therefore asks that
we preserve the independence of THB by conditioning any appmval of the primary application upon
the. transfer, to EJ&E and-1&M, of Conrail's $1% stake in IHB. NIPS coritends that this would
preserve the independence of THB and thereby enable those who thust route via IHB to avoid the
unfair, discriminatory; and/or anticompetitive - freatment * that can result from a loss of
independence.*® NIPS adds that a less desirable alterative solution would involve conditions
intended:, (i) to assure nondxscnmmamry dispatch of rail traffic over THB; and (ji) to preclude CSX
and NS from: quotmg or utilizing joint or thirough rates that include service on THB of the other
Chicago district carrjers comroﬂed by CSX and/or NS:

ORANGE AND ROCKLAND. UT[L[TIES O&R, an electric utility, indicates that its Lovett
Plant, located in Tomkins Cove, NY (on the west side of the Hudson River, about 25 miles north of
New York City), is-akey component of'its generaung system, accounting for more than a third of
its tota] generating eapacny O¢F R notes:. that Lovett is rail-served exclusively by Conrail, which
currently dehvtrs, m unit trainservice, all of the coal burned at Lovett; that 90% of this coal is
originated by NS, arld moves in mmplme NS/ Conrall service under 1ail transportation contracts (the
traffic is mterchanged ¢ither aﬁw agerstown; MD or‘at Buffalo, NY);*! that, for environmental
TEAsons, O&R rivastiburn extremiely' low- sulfur * supercomphance" coal; and that, as a practical
matter, this coal must be obtameﬁ from oneof the handful of mmes in Centtal Appalachia known
to produce this,coal m 'volyies suitable: for unit-train loadmg '

Becausé-the CSX/NS/CR apphcandn confemplates ‘the assignment to CSX of Conrail's River
Line (on: w}uch Lovettis located] the Lovet destination service provided pre-transaction by Conrail
will be: provxdedpost transachmby CSX. O&Racknowledges inessence, that itis a 1-to-1 shipper,

49(...continued)
the CSX/NS/CR transaction upon any construction or relocation of tracks or other steps necessary
to permit NS to serve Huntley and Dunkirk Stations.

0 It was announced at the oral argument (on June 3, 1998) that EJ&E has withdrawn from the
1&M responsive application, which now seeks the transfer to an I&M "coalition" of Coma\l's 51%
stake in IHB.

! The other 10% of the coal burned at Lovett is ongmated by Conraxl and moves to Lovett
in a single-Tine Conrail haul.

%2 Q&R insists that it does'not have a water delivery option. See, ORU-4 at 11-12.
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and acknowledges too that CSX's ability to offer single-line service to Lovett may offer certain
advantages. And O&R concedes that it understands that, post-transaction, CSX and NS.will assume
Conrail's obligations under O&R's existing contracts, making only those changes necessary toreflect
line transfers and modified interchange points, with rates to be adjusted accordingly. O&R is
nevertheless concerned that it may be adversely impacted by the CSX/NS/CR transaction in two
respects. (1) O&Ris concerned that implementation of the CSX/NS/CR transaction will be marred
by the kinds of service .problems that occurred in Texas as the UP/SP merger ‘was being
implemented. O&R, which claims that pre-transaction Conrail service is poor, warns that it would
be adversely affected if present service problems were to be ‘exacerbated as a result of the
CSX/NS/CR transaction. (2) O&R claims that, because Conrail has not had acceess to supplies of
supercompliance coal sufficient to meet Lovett's needs (and because Conrail has therefore been
unable to use its market dominance over Lovett to force O&R to take all of its coal from Conrail-
served mines), O&R has benefitted from competition between CSX and NS, and also bétween CSX-
served mines and NS-served mines, respecting originations.of. supercompliance coal. O&R fears,
howevet, that this competition will-cease to exist post-transaction, begauseé CSX, which will have
direct access to Central Appalachian low-sulfur coal mines, will have the ability andan incentive to
manipulate its ratestomake the délivered priceiof, NS-originated coals noncompetitive. The problem
isespecially serious, O&R 4dds, because NS-served mines are today O&R's priticipal suppliers, and
also becaus‘é more than half of the supercompliance coal teserves are accessible only by NS.**
O&R asks that we impose ¢onditions intendedto mitigate the adverse effects it ariticipates. (1)
Condition #1 would require the Board toretain jurisdiction over implementation of the CSX/NS/CR
transaction.  This condition, O&R notes, would enable us tomphitor the actions taken by CSX and
NS in absorbing their respective portions of Conrail. :(2) Condition #2 ‘would require that NS be
granted trackageights over Corirail lines extending from Ni orthern New Jersey (probably Oak Island
Yard) to Loveit. Condition #2, O&R contends: would pe&nit CSX and NS, and the Central
Appalachian mines they serve, to compete, basedion price and quality; would thereby mitigate the
danger of foreclosure. or exclusionary pricing :by: CSX; would also” mitigaté-the risk of
post-transaction delays and other service problems; and would provide some assurance that O&R's
ability to compete with other géngrating companies' will not be compromised. (3) Condition #3

(intended as art alternative to Conditiori #2) would require CSX to establish reasonable interchange
rates from the nearest CSX/NS

nge:point (probably Qak Island Yard), *
ROCHESTER GAS AND:E R%C CORPORATION. RG&E's Russell Station, a coal-
burning electric’generating station located in’ Gigéce; NY, (jlist n of Rochester, NY), relies
principally on ‘¢oal originated ‘at mifigs located il the.MonongahielaValley of Northermn West
Virginia. Pre-transaction, bothithe mines and Russéil ail-served exclusively by Conrail.
Post-transaction: he fines willibeseail:sefved by-CSX-andNS; b ussell Station will be rail-
served exclusively by CSX, RG&E warms that, for pers such as itself;the benefits of the new
competition. onConrail's MGA lings.will prove'illusory; little real benefit can be realized, RG&E
contends, so long as the destination Iég of the transportation is locked np by asingle carrier. And,
RG&E adds, becguse the new CSX vs, NS compétition will:benefit RG&E's competitors but not

. “* O&R claims that, even as respects the higher rates it fears, the rate case remedy that will
beavailable to O&R will not be adequate. O&R's claim apparently reflects the view that the relevant
rates, though inexcess of stand-alone cost, are likely to be below the Jurisdictional threshold (a
problem, O&R notes, that will be compounded if the acquisition premium is allowed to inflate the
jurisdictional threshold). And, O&R adds, the rate case remedy will provide no redress for the
competitive problem that will arise if the new rail competition available to O&R’s competitors drives
their costs of generation below O&R's. ' :
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. RG&E, RG&E will be placed ata competitive disadvantage in the wholesale and retail power

markets. RG&E therefore asks that we impose four conditions.

Condition #1 would require, in general, the creation of genuine competition in the Rochester
area between at least two long haul rail carriers, and would require, in particular, the creation of
genuine competition for coal originated on Conrail's MGA lines and moving to Russell Station.
RG&E suggests either: (a) access by NS, and perhaps by other carriers as well, to Conrail's east-west
route through Rochester, between MP 437 at Buffalo and MP 335 at Lyons; or (b) access by one or
more shortlines to Conrail's Corning Secondary, between MP 0 at Lyons and MP 70 at Corning; to
bridge the gap between Rochester in the north and NS’ Southern Tier route in the south.- RG&E adds
that it would be particularly heipful if carriers in addition to CSX could be givenaccess to Conrail's
10-mile Charlotte Running Track, which runs between the connection with:the Conrail main line at
CP'373 in the westem part of Rochester to Russell Station in the adjoining suburb of Greece,

Condition #2 would bar CSX and NS from charging exorbitant fees for essential services such
as switching traffic from one carrier to the other (particularly as respects the routing of RG&E coal
traffic) and ‘would require the Board to provide an inexpensive procedure for.determining a fair,
nondiscriminatory switching charge in locations pertinent to.coal.delivery to'Russell Station. A
railroad, RG&E contends, should not be allowed to use excessive switching charges and similar
mechanisms: to force a shipper to use a routing: that, though' less efficient’ from the shipper's
perspeciive, is more profitable from the railroad's. Condition #2, RG&E adds, is important in its own.
right, but would be more important if the fully open, end-to- -end route competition contemplated by
Condition #1 is not achieved.

Condition #3, which reflects RG&E's concern that CSX and NS may intend to compete head-
to-head only in the areas i which the CSX/NS/CR apphcanon ‘specifically prescribes joint access,
would. require, in geperal, that: CSX'and NS compete vigorously ‘for any traff ic that: each is
operahonally capablelof handhng And, with-an eye to our Bottleneck II decision,* Condition #3
wouldrequite, in particulat; that,'in those instances in which one carrier (NS or CSX; respectively)
operatés only a segmenit of-a.route between a certain origin and a certain destination, and the other
catrier (CSX or NSy respecuvely) opérates the entire length of'a route between that origin and that
destmatmn, the: catrier operating only the segment (NS or OSX, respectively) must be open to
reaching 1 Teasonable dontract provisions with shippers as respects the segment over which if can
operate

Condition #4, which would bring switching charges into the context of the Bottleneck I ** and
Bottlerieck II decisions, would apply in any situation iy which a shipper has entered into a com.ract
with anon-bottleneck carrier with respect to a movenient of freight from an origin to an interchange
point with the bottleneck carrier.. Condition #4 would requxre the bottleneck ca;mer to mclude, as
part:of its challérigeable ‘offer-of service-over the ‘bottl I any | hi
necessitated by the inter- carrier connection, ataprice r bly relatedto the cost of such sthchmg
service.. RG&E: suggests, as an alternative, that the shipper could be allowed to elect to have any
switching,charges become 4 part of the Board's interconnection point resolution in those instances
in whu:h the carrlers catmot themse]ves agree on.an interconnection pomt

*4 Central Power & Light Co. v. Southern Pacific et al., 2 S.T.B. 235 (1997) (Bottleneck II).
5. Central Power & Light Co. v. Southern Pacific et al., 1 S.T.B. 1059 (1996) (Bottleneck I).
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APPENDIX G: CHEMICALS/PLASTICS SHIPPERS

ASHTA CHEMICALS. ASHTA, which manufactures chemical products at its facility on the
south shore of Lake Erie in Ashtabula, OH, claims that it is now captive to Conrail, and futther
claims that its produgts: are first transported from ASHTA's plant to Conrail's West Yard, located
approximately 6 miles west of ASHTA's plant; are then transported from West Yard northeast-to
Buffalo, NY; and are then transported to their final "ship-to" destinatioris, ASHTA contends that,

because Conrail has been the only railroad providing transportation services to ASHTA out of West

Yard, ASHTA has had no choice but to accept Conrail's via-Buffalo routing even as respects
products being shipped to western and southern destinations. -

The CSX/NS/CR transaction contemplates ‘a division of Conrail's lines in.and around
Ashtabula. Conrail's east-west line through Ashtabula will be assigned to CSX; Conrail's north-south
line ending at Ashtabula will be assigned to NS. Because ASHTA's plant is apparently located on,
oroff of, the east-west line, the CSX/NS/CR transaction will involve, from ASHTA's perspective,
the:substitution of CSX for Conrail, Nothing will have changed, ASHTA contends: it will still be
a captive shipper; and it will still be forced to ship its freight to Buffalo for routing to southérn and
western destinations.**® o

ASHTA insists that, if the CSX/NS/CR transaction is approved as proposed, there will be no
economically feasible competitive alternatives available to ASHTA and other similarly situated
shippers of liquid freight*” * ASHTA contends that: there will be. no effective intramodal
competition because such shippers will have access to one railroad only (CSX, if the shipper is
located on the.cast-west ling; NS, if the shipper is located on the north-south line); and there will be
no effective intermodal competition either because shipping via the Great Lakes is impracticable (as
respects southern and western destinations) and becaise trucking is simply not a feasible altemative.
Not;, ASHTA adds, will there be any effective geographic competitive alternatives because there are
so few alternative: sources of 'ASHTA's products. And, ASHTA. contends,. approval of the
CSX/NS/CR. transaction’ as proposed will put ASHTA and similarly situated shippers at a
conip‘etitivejdi‘Sadvantage as.compared.to other shippers that will receive, as a consequence of the
transaction, either better service, more direct routes, new rail network, new physical plant, or other
improvements. - '

Condition #1: Competitive Access. Invoking both 49 U.S.C. 11102 and 49 U.S.C. 1 1324(c),
ASHTA asks that we require the establishment of a reciprocal switching arrangement or other
competitiveaccess remedy in the Ashtabula area, at or near West Yard. ASHTA contends that some
such competitive décess remedy is necessary: to prevent acts that are anticompetitive or otherwise
contrary:to the policies of the Staggers Act; to.promote balanced competition; to promote public
health and safety;**! and to promote;energy conservation. ASHTA adds that-a competitive-access
remedy is feasible (ASHTA claims that there. are two. locations. at-and near West Yard where
interchange and switching by and between carriers could be accommodated) and would be used by
ASHTA to meeta significant portion of its shipping needs.

** ASHTA adds, inits brief, that it will be adversely impacted by the transformation of certain
single-line Conrail movements into joint-line CSX/NS movements.

7 ASHTA's Ashtabula facility is situated inan industrial complex that includes other chemical
marufacturers. .

4% ASHTA claims that a competitive access remedy would allow more direct, and therefore
shorter and quicker, routings of its chemical products, which would necessarily reduce the risks that
attend the transportation of such products.
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Condition #2: Oversight. ASHTA also asks that we establish an engoing oversight committee
to monitor implementation of any conditions imposed in this proceeding and to ensure against any
deterioration in service quality and the occurrence of any anticompetitive abuses.

E.I DUPONT DE NEMOURS AND COMPANY. DuPont, a diversified chemical and energy
corporahon 'maintains that safe, reliable, efficient, and predictable rail transportation at compeutwe
rates is essential if DuPont and other domestic manufacturers and producers are to properly serve
their customer bases. DuPont contends, however, that, due to the preserit-day concentration in the
rail industry, the normal incentives and constraints that exist in competitive markets are no longer
as effective in the rail sector as they once were. DuPont adds that action must beitaken to ensure that
implementation of the CSX/NS/CR transaction does not result in a repetition of the unfortunate,
expetiences that occurred during implementation of the UP/SP merger.

‘DuPont, which generally supports the conditions advocated by CMA and SPI, has also
d several recc dations of its own. (1) DuPont recommends that we utilize the services
of "independentrail service experts" in.conducting our evaluation and review of the operational plans
of CSX and NS (2) DuPont recommiends that we create a "Rail Service Committee" made up of
shippers, consumers, academics, carrier personnel, and government.experts. The principal function
of the Rail: Service: Committee would be to define appropriate. "berichmarks” or “service metrics™
against which-the future performance of CSX and NS could be measuted. (3) DuPont recommends
that we create a "Rail Safety Committee" made up -of shippers, hazardous materials experts,
experienced rail operations personnel, and government safety. experts. The prmmpal furniction of the
Rail Safety Committee would b to-establish "benchmarks" or "safety metrics” against which the
safety performance of CSX and N§ could be measured. (4) DuPont; 'Wthh is concerned by the
amount of the "acquisition debt" incurred by CSX and NS, recommends that ‘we ensure that shippers.
are not calied upon to "pay" for this debt either directly" thmugh increased ratesor indirectly through
decreased service levels, increased safety risks, or neglect of the rail infrdstructure, (5) DuPont, -
which.is concerned thatCSX and NS, intheir efforts to cut costs, may terminate too'many Conrail
personnel oo soon, recommends that we ensure that critical Conrail operating arid supervlsory
personriel are not "enicouraged'toleave or otherwise dismissed untilall (CSXICR: and NS/CR service
elements-ate fully intégrated and demonstrated toibe working ﬂimenﬁ_y and well.

FINAOIL AND CHEMICAL COMPANY. Fina,a chem;lczﬂ compary with production facilities
located primarily along the Texas anid Louisiana Gulf Codst; opposes t the' CSX/NS/CR transaction.
Fina wams; that setvice; dlsrupﬁons ay cceur durmg wlmplementauon £ the transaction; that
shippers may experience decreased service levels both in the'short term and in the long term; that,
although the creatior} of the SAAs should provide ¢ benefits to shippers, service in the SAAs
may be inadequiate; and that, it apphcari ! post-transaction trafﬁc and costprojections are not fully
realized, shippers may? bercalleduupbn 10-bedrithe cost-of ‘themtransachon irtthe form of increased
rates. Fina adds that, if e dpprove CSX/NS/CR application, we should; at amimmum impose the
conditions advocatedz CMA and SPL

MILLENNIUM PETROCHEMICALS. Millernium, a chemical comparny with facilities located
throughout the United States, feafs that the CSX/NS/CR. transaction will have negative operational
impacts at its Conralluserved regional distribution:center (RDC) at Finderne, NJ, which is located on
an NJT line over whlch Comall has trackage nghts Millenninm contends; - that, because the
Finderne RDC's rail yard is splxt in twor by the NIT line, Conraibserves this facxhty via two sidings
(one located niorth of the NUT line, andiong located south-of the NIT line); that, to avoid interference
with NJT service, Conrail’ 's switching operations at the Fiiderne RDC are subject to various
operatmnal constramts*‘ﬁthat, because ofthese constraints and 4156 because theére are only 115 rail car
spots on-site; the eﬁiplem sw1tchmg»0f rafl cars from marshaling yards and storage tracks to/from
the Finderne RDC isicticial; that, in general, thetmarshalmgiof rail cars fos switching to/from the
Finderne RDC i§ out of Cotraf I's Mafwille Yard on the Leh‘iﬁh ‘Line; that, when Manville Yard is
full, Conrail stores rail tars destined for the Findeme RDC at Croxton Yard or Elizabethport Yard;

1
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‘and that Millennium also maintains leased track at Bound Brook and South Plainfield on the Lehigh

Line to accommodate overflow from the Finderne RDC.

Millennium claims that the CSX/NS/CR transaction contemplates: that Finderne and
Croxton Yard will be allocated to NS; that Manville Yard and Elizabethport Yard will be allocated
to CSX; and that Bound Brook and South Plainfield will become part of the North Jersey SAA.
Millennium is concerned that, whereas one carrier now provides both the line haul service and the
switching service, the transaction will result in 2 situation in which two carriers (CSX and NS) will
have to coordinate and cooperate in order to switch rail gars into and out of the Findémne RDC.
Millennium claims: that-the CSX and NS operating plans fail to address fully just how this
cooperation and coordination will be accomplished; and that it is not clear from the operating plans
that there will be sufficient marshaling yard space for NS in Manville Yard. Millennium therefore
asks that we require: (1) that the North Jersey SAA be expanded to include the Finderne RDC and
Manville Yard; and (2) that the Conrail Shared Assets Operator (CSAO) provide local switching.

This cotidition, Millennium claims, is y to maintain the status.quo and to:prevent the undue »

hardship that wWould bé suffered by Miliennium under the proposed allocation of Conrail's gperations
and assets.

OCCIDENTAL CHEMICAL CORPORATION OxyChem; a chemical corporation, supports
the prirmary application but asks that we impose anumber of conditions that are similar to though not
as elaborate as:  the - "Pre-Implementation Conditions" urged by CMA and SPI; the
"Post-Implementation Rate Conditions" urged by NITL, CPTA, and TF; the "Oversight and Other
Conditions" urged by CMA and SPI; and the "Additional Conditions" urged by CPTA.

PPGINDUSYRIES PPG, acorporation with facilities in the United States and other countries,
ships substaritial volumes of chernicals by rail throughout North America. The CSX/NS/CR
transaptmn, PPG cuntends, will eliminate yet another Class I railroad; it will, eliminate, shipper
opnons, it-will have'a negatzve impact on whatever geographic competition isnow- available to
competitivie traffic moving to current Conrail markets. PPG therefore believes that the CSX/NS/CR
transactmn should hiot be approved, unless certain conditions are imposedion CSX and NS. PPG
suggests, among other things: that themedessary operating plans, labor agreements; and computer
systemsishould: be put in place priorto implementation of the transaction; that interchange and
junction pomts should be maintaingd and kept open; that competitive access, divestitures, and
reciprocal ‘thchmg should be implemented wherever possible to maintain rail-to-rail competition;
that reciprocal sthchlhg charges should be capped at:a reasonable figure ($150);.that the practice
of singlé-s¢tved origins rcnmmmg served by.one carrier should be discarded; that rate increases on
captive traffic created by this:transaction should beicapped, and should not exceed aformula such
asthe RCAF, ford spécified period;.that market domiriance, using stand-alone costs, should not be
an acccp'ﬁab defense~£ort ‘xaﬂmad sithat; \over51ght should be maintained for atleast:5 years; that
the. -oversight condrtmns + shipuld molude TEpOTLS from CSX and NS on the progress and
on.of the ttransacnon\ and that the shipping industry should have an opportunity to
comment onithese matters

PPG has. also’ ralsed two issues specific to itself. (1) PPG indicates that its facility in

‘ Beauhamms, Quebec, is currently served by Conrail but is open to.CN-and, through the Canadian

switching regulations, is 4ccessible to CP. The CSX/NS/CR transaction contemplates the assignment
of the relévanit Conrail line to CSX. PPG contends: that the level of service provided pre-transaction
by Conrailimust be provided post-transaction by CSX; that the terms and conditions of the current
Conrail contract (Which apparently involves both Conrail and CN) must be honored by CSX; that
access 10 th,e«other tailroads must be maintained; and that switching charges must be:mairitained at
or below the curtent levels, (2) PPG:concedes that its facility in Natrium, WV, is rail-served
exclusively/ by CSX butclaims that the CSX/NS/CR transaction, by virtually eliminating geographic
competitior in the eastern United: States, will reduce PPG's competitive optionson traffic moving

from/to Nat‘num PPG therefore suggests that we should allow a second railroad (apparently NS) to
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serve the Natrium facility. PPG adds: that another option would be the W&LE, which currently
interchanges with CSX at Benwood, WV (approximately 35 miles north of Natrium); and that, if
W&LE service to Natrium is not operationally practical, we should establish a reasoniable haulage
arrangement or proportional rate between Natrium and Benwood.**

SHELL OIL-COMPANY & SHELL CHEMICAL COMPANY. Shell,** which ownsand operates
petrochemical plants served by CSX, NS, and Conrail, insists that the CSX/NS/CR transaction poses
three dangers to-shippers in general and to Shell in particular: service.deterioration; acceleration of
rate increases; and a continued decrease in raiiroad competition, -Shell has therefore recommended

certain conditions.that, Shell contends, should be imposed to facilitate integration of the CSX/CR.

and NS/CR networks, to increase competition, and to protect captive shippers. 'These conditions,
Shell adds, should rémain in place for an oversight period of § years.

Operations. Shell contends: - that baseline measurements based on current safety and service
levels should be established. for each operating' territory; that annual goals for each of the
measurements should be established; that quarterly progress reports: should be submitted to, and
published by, the Board; that shipper and connecting carrier input should be solicited annually; and
that the Board should establish, for sub-standard safety and service levels, consequences (e.g.,
reparations, fines, and temporary transfers of operating authority) and a mechaniism by which such
consequences .could be invoked, Shell further contends that, prior to final transaction approval,
applicants should be required: to complete all labor agreements necessary'to operate the'SAAs as
well'as the acquired Conrail lines; tosubmit detailed operating plans forall the SAAs; and to present
a planto handle the disposition of'contracts for movements from, to, or within the current Conrail
system. . .
4 Econorhics. Shell, which insists that itneeds rate relief for its captive facilities, contends: that,
in a rate complaint case, the market dominance determination for any shipper served by any one of
the three applicants should be predicated only on the presence or absence of intramodal competition;
that rateson new traffic by a market-dominant applicant should ‘be limited to the level of the
regulatory threshold; that rate increases by a market.dominant applicant should be limited by the
RCAF-A, unless that carrier proves that the proposed rate isat or below the regulatory threskold; and
that the acquisition‘premium should not be included in the revenue adequacy calculation or used in
the determination of the regulatory threshold. Shell further contends that progress reports on the
capital investment proposed in the application shouldibe required annually of all parties.

Competition.” Shell contends: that a reciprocal switching system such as the- Canadian
interswitching systemyshould.be implemented; that all points that now enjoy reciprocal switching
should be kept open; thatreciprocaliswitch charges should:be set;at $130 per car; that all gateways
should be maintained;ithat the railroads should be required to honoira shipper's gateway choice, and
shouldbe requirﬁ:ﬂtde‘ﬁtahIj‘shl‘réakc‘mabiediyi‘sio‘ris‘ overthegateway chosemby the shipper; that NS
gateways inIllinois'with UPR! {(atSidney, IL:yand IC (at Tolono, IL) should be evaluated to ensure
sufficient capacity to handlg traffic moving from Texas and Louisiana Gulf Coast refinéries to points
in the Nonh'e“‘asfém ﬂmfed ‘States{™ that the SAA concept should be extended to Indianapolis,
Cincinnati, and West Vitginia; and that any shipper currently switched by the THB should retain the
right to-route its traffic to the line-haul carrigr of its choice.

“* PPG adds that, to ensure the survival of the W&LE, we should grant it access to additional
traffic, including but not limited to the traffic moving from/to PPG's Natrium facility.

* Shell Oil Company & Shell Chemical Company are referred to collectively as Shell.

“! The STB Finance Docket No. 33388 (Sub-No. 5) construction project involves the Sidney
gateway. The STB Finance Docket No. 33388 (Sub-No. 13) construction project involves the
Tolono gateway. Shell adds that it has still other unresolved issues regarding these gateways.
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UNION CAMP CORPORATION. Union Camp, which claims that its chemical plant in Dover,
OH, is dependent on rail for the inbound transportation of raw materials, contends: - that this plant
is located near MP 71 on the line between Warwick and Uhrichsville, OH; that, until 1990, this line
was owned and operated by CSX; that, in 1989, CSX and R.J. Corman filed an application (the -
original application) for approval of the purchase of the line by R.J. Corman; that, in connection with
the original application, CSX assured Union Camp that ownership of the line by R.J. Cormanwould
improve competition because R.J. Corman would have access not only to CSX (at Warwick, OH)
butalso to NS and Conrail (at Massillon, OH); that, however, after the time for submitting-.comments
had passed, CSX, without any prior notice to Union Camp, filed an amendment fo the application;
that the amended application provided that R.J. Corman would purchase only a portion of the line
(the portion between MP 108.4 at Warwick and MP 74.6 at Dover) and woiild lease the remainder
of the line (the portion between MP 74.6 at Dover and MP 59.5 at Uhrichsville, on which portion the
Dover plant is located). Union:Camp also indicates that the lease agreement that was ultimately
executed between CSX (as lessor) and R.J. Corman (as lessee) contains a provision (hereinafter
refeired to as the blocking provision) that assesses a substantial penalty whenevet R.J. Corman
interchanges traffic moving from/to points on the leased:-portion of the line with.any carriér other
than CSX. Union Camp contends that, by virtue of the bloéking provision, it has been deprived of
the.competition that CSX used to.induce Union Camip to sitpport the original application.

Union Camp, which claims that the CSX/NS/CR transaction will adversely impagt cotripetition
forshippers on the leased portion of the Warwick-Uhrichsville line by eliminating competition from
carriers- other than. CSX, ‘asks that we. requiré.the removal of the blocking. provision fror ‘the
R.J. Corrhan Sale/Léase; Agreement. Retention of the blocking provision, Uriiort Canip ¢laims, will
destroy atly competitionthat currently existsand willensure that no meaningful Tail competition will
existin the futuré; wheréasemoyal 6f the blocking provision; Union'Camp coriten: s, would provide
shippers on the.leased portion of the' Warwick-Uhrighisvillé line with true CSX vs. NS competition
(because the CSX/NS/CRtransaction contemplates.that the Conrail line, throngh Méssi
assigned toNS): - Glass'T tailroads, Union. Camp adds, should ot be. perihitt
anticompetitive'provisions either when merging or whenjselling off branch trackito s}

WESTLAKE GROUP.OF COMPANIES: Westlake, a petrochemical and plastict
asks that we actto assuré that anécoriomically viable il transportation systemwi
the post-transagtion environment. . (1) Westlake, which notes tha only nine of

49 Conrail dgstinations will be located in an‘$AA, urges us;to putin place ajmec
any adverse post-transaction rate actions. (2) »W:pstﬂ\liake,. ich ] at i
shippers be allowed to chioosg carriers, routes, and |

particularly i
freight, urges.us;to proteot thie dbility of shippers to- choose 1
transaction G ‘property. (3)i) i

merger was Bjei“;g‘implem%qu,@sks: thalt we'reqy i 3
adequate service; and that we require that, any isubstantiatéd serviee deficiency claims will be
reimbursable by the railroads for a period of up to. 5 yearsifrom the éffeciive date 'of thittrinsaction.

“? The "R.J. Corman" that owns/leases the Warwick-Uhrichsville line is an affiliate of the "R.J.
Corman Railroad Company/Western Ohio Line" (RICW) that is a party in the instant proceeding.
The issues raised in the instant proceeding by Union Camp and RICW (i.e., the issue respecting the
Warwick-Uhrichsville line, raised by Union Camp, and the issue respecting the 2.3-mile Conrail line
in Lima, OH, raised by RICW) are entirely unconnected.
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APPENDIX H: OTHER SHIPPERS & COMMERCIAL INTERESTS

A.E. STALEY MANUFACTURING COMPANY. Staley, a corn refiner with processing plants
in Illinois, Indiana, and Tennessee, which ships products via rail to locations throughout Nerth
America, supports the CSX/NS/CR application but asks that we consider two matters. Stanley is
concerried about: (1) the potential for disruption of service when Conrail's operations are ultimately
divided between CSX and NS; and (2) the effect that CSX's control and administration of the THB
will have on the switching services that IHB now provides in the Chicago switching district.. It
would be best, Staley suggests, if CSX and NS were to develop sound operating plans before
integrating the Conrail lines into their respective operations. Staley asks that we consider conditions
to assure that IHB operations and facilities are dispatched on a fair and neutral basis, and to prevent
THB from being operated primarily for the benefit of CSX.

AK STEEL CORPORATION. AK Steel, which produces iron and steel at its plants at
Mlddletown, OH, and Ashland, KY, claims that the CSX/NS/CR transaction will have an adverse
* impact as respects the rail service available at Toledo, OH. AK Steel indicates: that it uses iron ore
obtained from the region around the upper Great Lakes and similar areas; that much of that iron ore
is transported via lake: vessel to lower lake ports for further movement by rail to Middletown and
Ashland; that, at present, all of AK Steel's iron ore moving by lake vessel moves via the Toledo
Docks located at or near Toledo;*-and tha this iron ore is currently transported by CSX from the
Toledo Docks to Middletown and Ashland. AKiSteel is concerned that, whereas it can now obtain
rail service from either CSX or Conrail for;the movement of iron ore from the ‘Toledo. Docks to
Middletown and Ashiland, it may hencefoith be able to obtain that service only from CSX.**

AK Steel's:Comments (filed October 21, 1997). AK Steek argued in its comments that certain
provisions'contained in'the Transaction Agreement and in the various ancillary agreements attached
théreto suggest that CSX will have, post-transaction, excluswe access tothe Toledo Docks. AK Steel
conceded: that one of the ancillary agreements purports to grant NS trackage righits'over the line of
the:former Toledo Terminal Railroad Company over which Conrail, via trackage rights of its own,
now accesses the Toledo Docks; and that:the trackage nghts ito be granted to'NS are purportedly
intended to allow NS to access the Toledo Docks: AK Steel claimed, however, that the trackage

rights that NS 1s'to receive are such that, if certmn‘ ‘'details are read literally, NS'will-not actually be

able to access the. Toledo Docks. "AK Steel added that its view was: consistent with the related

application filed in STB Finance Docket No. 33388 (Sub-No 26) (secking approval for the
acquisition.by CSX of controt of LD&RT) Control of LD&RT by CSX, AK: Steel claitned, will
make it impossible forNSito have a'ny rolé in the management and operation of the Toledo Docks.

“? The Toledo Docks are: the Lakefront Dock, which is owned by The Lakefront Dock and
Railroad Terminal Company (LD&RT, which is owned 50% by CSX and 50% by Conrail); the
TORCO Dock, which is operated by the Toledo Ore Railroad Co. (TORCO, which is owned 100%
by CSX) on property leased from the LD&RT; and the Presque Isle Dock, which is operated by CSX
pursuant to a lease from the Toledo-Lucas County Port Authority (TLCPA). AK Steel claims: that

the Lakefront and TORCO Docks are presently used to handle iron ore traffic; that the Presque Isle .

Dockis presentlyused to handle coal traffic; and that, pursuant to agreements entered into over many
years, CSX, LD&RT, and TORCO are obligated to provide Conrail with unrestricted aceess to, and
impartial treatment as respects all moveinents over, the Toledo Docks.

4 1t is clear that Conrail can haul traffic from the Toledo Docks to Middletown. It is not,
however, entirely clear that Conrail can haul traffic from the Toledo Docks to Ashland.
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Applicants’ Rebuttal (filed December 15, 1997). Applicants, though insisting that they intend
thatthe Toledo Docks will be accessible post-transaction by both CSX and NS, have all butconceded
that a literal reading of the relevant ancillary agreement (CSX/NS-25, Volume 8B at 489-95)
supports AK Steel's claim that the trackage rights provided for in that agreement will not actually
allow NS to access the Toledo Docks. See, CSX/NS-176 at70-71. Applicants claim, however, that,
pursuant to the. further agreements that will be entered into pursuant to the provisions of the
Transaction Agreement: the various agreements by virtue of which Conrail has enjoyed equal access

to the Toledo Docks will survive the CSX/NS/CR transaction for the benefit of NS; NS will obtain

all trackage rights and operating rights cuirently held by Conrail on CSX that provide access to the
Toledo Docks; and PRR will be assigned all of Conrail's rights under the: Toledo Docks Operating
Agreement and the TORCO Operating Agreement such that NS will have ‘the same operating rights

that Conrail presently has to operate the Toledo Docks. See, CSX/NS-176,at 68-73. Applicants -

further contend, with respect to the Stib-No, 26 application, that CSX’s control of LD&RT will not
change the operational status quo. ‘See, CSX/NS-176 at 72. S

AK Steel's Brief (filed February 23, 1998). AKX Steel has made, in its brief, two requests. (1)
AK Steel asks that, we require applicants to implement promptly their commitments to enter into all
further agreements that are needed:fo vest in and assign to NS all of Conrail's rights relating to the

‘Toledo Docks. (2yAK Steel, which contends that it is Conrail's 50% ownership interest in LD&RT,
thathas given Conrail both the economic motivation and the legal leverage to obtain the equal right

of access to the Toledo Docks, asks that we disapproye the ‘Sub-No: 26 application and require that
this.application be amended to provide for the transfer to NS of Conrail's 50% ownership interest in
LD&RT. . }

AMERICAN TRUCKING ASSOCIATIONS. ATA, the national trade association for the
trucking industry, has addressed five topics: ‘intermodal highway equipment; rail/highway grade
crossings;"back solicitation" and similar practices; discrimination by railroadsagainst motor carriers;
and options to ensure competition and service. - - ) ' )

Intermodal Highway Equipment. ATA notes that, although a motor carrier participating in an
intermodalrhaul may provide the power equipmeit, another entity (generally a railroad or its
subcontractor, or a steamship line or its subcontractor) provides the trailer, or the chassis and
contairer; fhat the motor ¢rrier hauls. The motor carrier, ATA contends, has no control over the
maint¢nange and repair of, andio real opportunity to inspect, the highway equipment provided by
the railroad or other entity. ATA argues, in essence, that this arrangement is neither fair nor safe,
because federal motor veliicle.safety regulitions do not require the non-motor ¢arrier, owner or
operator of intermodal highway equipment gither to maintain the equipment orotherwise'to comply
with the equipment s?:fety“fécujrcments.‘ ATA concedes, ifi essence; that the problem predates the
CSX/NS/CR transaction, but -contends- that ‘the -problem) will be- greatly: .exacerbdted: by this
transagtiony which: (applicants haye claimed and ATA is'willing to concede) will;result in the
diversioni of large iumbers of Highiway moVementsto intermodal service. ATA theréfore asks that
we requiregpplicants to ensurg the roadworthiness of all linte‘rmndal equipment prior to releasing the
equipnient to a motor carrier for: high
applicantsresponsible fot the condi tioﬁ of the:equipmentthey tender to motor carriers; would require
an applicant railroad or an entity'operating thé intermodal facility at which the equipment is stored
and interchangedion beh;a]f of an applicant railroad to pe:fém ‘inspections and effect repairs; and
wouldirequire-applicantsito comply with federal saféty tules with which they would riot-otherwise
be required to comply. ‘

Rail/High iyGrade Crossings. ATA concedes, in essence, that the dangerous conditions that
existattoo many rail/liighway grade crossingspredate the CSX/NS/CR: transaction, butcontends that
these cpnditions will be exacerbated by this transaction because the transaction, if it results in an
increase in Fail mevements, is certain to.fesult also in.an increase in grade crossing accidents. ATA
therefore asks thatiwe require applicants to thake a financial and operational commitment to improve
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or remove the many hazardous rail’highway grade crossings on Conrail's lines. The condition

contemplated by ATA would require applicants: to identify each crossing by number; to postan 800

telephone number at each crossing; to provide emergency communication devices (e.g.; telephones).
atall rural crossings; and to improve the quality ofall crossings, with better grading, better markings,

and more effective warning devices. ' .

"Back Solicitation” and Similar Practices. ATA claims that NS has, and that CSX and Cohrail
may have, begun to réquire motor carriers purchasing intermodal transportation to provide the
supplier railroad with the name of the motor carrier's customers. ATA contends: thit this practice,
which (ATA claims) is intended to facilitate "back solicitation" by the railroad, is bothunethical and
of questionable legality; that, when the motor carrier is purchasing the iritermodal service, the motor
carrier (and not the consignor) is the party with privity of contract with the railroad and the party that
is liable to the raflroad for the freight charges; that, for this reason, the railroad has, in this context,
no privity of contract with the.consignor and no legitimate need to know its name; but that the motor
carrier has, as a praétical matter; no choice but to comply with the railroad's requirements. ATA
concedes, in essence, that the basic problem predates the CSX/NS/CR transaction, but contends that
the problem will bé exacerbated by the transaction because motor carriers will have, post-transaction,
even fewer options with respect to the availabilify of rail service. ATA therefore asks that we direct
applicants o cedse "back solicitation™ and other anticomipetitive practices. : '

Discrimination By Railroads Against Motor Carriers. The Nation's railroads, ATA contends,
wholesale their intermodal services viaa.number of different marketing channels, each-of which is
distinct.as 10 the party through which the sefvice is sold, the service itself, and the ownership of the.
equipment ised; and ATA claims that, in this environiment, motor carriers need protection against
the railibads' potential use of unfair serviee offerings and pricing practices that unreasonably favor
one channel'overanother. ATA indichtes, by way of exarniple: that NS may be tempted to favor its
Triple Crown subsidiaty in competition with non-affiliated motor carriers; and that CSX may be
similarly tempted to use its CSXI subsidiary to gain market shate relative to non-affiliated motor
carriers., ATA concedes, i essence; that the problem predates the CSX/NS/CR transaction, but
contends that ﬂiepgob’lém willbe exacerb;at%éd by the increase in rail industry consolidation that wilt
accompany the transaction. ' ATA therefore asks that we take sieps to énsure: that applicants donot
practice channel. 'management ("discritination); that applicants ‘do* not retaliate. against
non-affiliated motor carriers or intermodal management companies; and that all motgr carriers and
intermodal management ¢ompani¢s’ arer provided: reasonable and rondiscriminatory rates and
services,

Options To Ensure Competition And Service. ATA urges usto ensure that the procompetitive
benefits.of the CSX/NS/CR 'transaction will be realized and that service will not be allowed to
deteriorate post-transaction. ATA suggestsithree-options. {1} ATA suggests that the SAAs should
be expahd;d“ beyond the narrow: zones urged by applicants. . (2) ATA suggests that we should
considericonditions to ensure that shortlines will be able.to provide connecting service between the
communlities they serve and the connections with other Class I railroads. (3) ATA suggests that we
should ‘consider proposals for"open access™ (also known as "competitive access"): which, ATA
contends, would inject competition inté previously noncompetitive aréas of fail service. s

“ ATA adds in its brief that we should not make a final determination with regards to the
CSX/NS/CR transaction until the STB Ex Parte No. 575 process has been completed. See, Review
of Rail Access and Competition Issues, STB Ex Parte No. 575 (STB served February 20, 1998)
(announcing that the Board has commenced a review of access and competition issues in the rail
industry).
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APL LIMITED. APL, which operates fleets of containerships, containers, and doublestack
railcars, and which specializes in the transportation of containers moving in international and
domestic commerce, indicates that its interests in this proceeding are focused upon two distinct
traffic flows that involve Conrail: international traffic moving between ports in Asia and the Pacific
Rim, on thie one hand, and, on the other, points in the Northeastern United States; and North
American traffic moving either within the continental United States or between Canada and Mexico.
APL claims that the APL/Conrail relationship reflects both a long-term contract (which runs until’
May 31, 2004) and also the years of joint effort APL and Conrail have invested in the development
ofasuperior container service. APL emphasizes that its business is critically dependent upon quality -
Conrail service; Conrail, APL niotes, i$ today, and has been for more thari 20 years, APL's link to the
APL fermiinals (including the APL terminal at South Kearny, NJ) that cover the Eastern United States
consaming markets.**®

APL claims that one of its principal compemors is CSX, whose ocean carrier and stackirain
subsidiaries (Sea-l,and and CSXI, respectively)*”’ compete head- to-hcad with APL as respects the
transportation of time-sensitive commodities from points in Asia and the Pacific Rim to points in the
Bastem United States: And, APL adds, APL and CSXI, the two national stacktrain operators,
compete head-to-head ifi every major transportation corridor within the United States..

Antzczpated Impacts. APL's-concerns with the CSX/NS/CR transaction are focused pnmanly
upon section'2.2(c) of the Transaction Agreement, which provides for the allocatmn between CSX
and NS; of Conrail's; Existing Transportation Contracts. -See, CSX/NS-25, Volume 8B at. 25-29.
APL contends that it will be adversely impacted by section 2. 2(c) in several respects.

(1) APL claims that sectlon 2:2(c); by locking APL into-contractual relatlonshxps with CSX
and NS1ntilMay 31, 2004, willi 1mpose asevere competitive disadvantageupon APL vis-a-vis those
of its. competitors that will be free to exploit CSX vs. NS competition at-an earlier date, .

(2YAPL irns that theadininistration of its contract by CSX and NS will be unworkable,. APL
contends tha rtam matters. (e g., day-to-day coordination) that can now be worked out with one
carrier will hencefonh have 0 be hegotiated with two. APL concedes thiat certain other matters (e.g.,
services provxded atcertain; tennmals) will be handled by a single carrier; but that smg]e carrier, APL
fears; will be APL'S prithary competitor, £SX. Ahd there will also be, APL adds, difficuities of an
antitrust nature ARL claxmsr thatthe "most favored natfon" (MFN)-clause inl its Conrall contract, "
when tngger y-ajrate action of CSX or NS, will require inapptopriate commumcaﬁlons between
CsX anﬂ NS, ppropriate, because CSX and NS will be competitors); that: toutine administration
of the MFN: clhuse mayallow APL to gain‘information about CSXT's commergial busiriess; ‘and that,
at"dual pom‘cs setvedpy both datriers, anyrate adjustments desired by APL will require the consent
of both' CSX‘ an|

S

%5 APL notes: that South Kearny is the major Conrail intermodal yard in Northern New
Jersey; that Conrail leases a portion of South Kearny to APL for APL's exclusive use (this portion
is referréd to-as APINY); and that Conrail also serves APL from South Kearny. :

%7 Sea-Land Service, Inc., is referred to as Sea-Land. CSX Intermodal, Inc., is referred to as
CSXI.

5" APL claims that the MFN clause requires Conrail to give' APL the lowest rate for
comparable traffic between comparable service points whether Conrail provides that rate to another
shipper or another carrier provides that rate to another shipper.

%9 APL also claims: that section 2.2(c) does not address all possible questions that may arise

‘ respcctmg services provided under APL's Conrail contract; and that applicants' suggestion that MFN
issues can be resolved and improper disclosures of confidential information can be prevented, by
: (continued...)
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(3) APL claims that the very process of partitioning Conrail's existing contracts raises antitrust
concerns. Applicants, APL claims, envision that they will determine, after the Control Date, whether .
CSX or NS will operate a contract that could be operated by either (i.e., a contract that involves
service between "dual” points). APL notes: that, to make that determination, CSX and NS will have
to review each contract; that, therefore, CSX and NS will necessarily have to share rate information;
and that, no matter which railroad is chosen to serve APL, that railroad's competitor will have had
knowledge of and access to-APL's rates.

(4) Section 2.2(c), APL claims, does not provide sufficient protections to-APL in a contractual
setting in which its principal competitor will become an essential service provider. Conrail, APL’
notes, does not have a major conflict of interest in supporting APL; and, in drafting the contract with
Conrail, much was leftunsaid, because there wasno need to spell out every detail that APL expected
Conrail to attend to. ‘APL insists that, because CSX and APL are competitors, APL will not be
competitive. if it must. work with CSX under the contract terms that' APL negotiated with a
noncompeting Contail, - APL contends that, if it is.to remain competitive, it will need to define the
standards. of performance and remedies for noncompliance much more precisely with CSX than it
did with Conrail. - ‘

(5) Section 2.2(c), APL claims, creates a disincentive for either railroad to handie APL's traffic
between "dual points.” APL contends: that, as respects the allocation of contract traffic where both
CSX and NS can serve both the origin and destination, section 2.2(c) provides that revenues and
expenses.pertinent to.such traffic will be divided on a 50/50 basis; that, therefore, no matter which
railroad handles APL' traffic between Chicago and APINY, the railroad handling the traffic will
receive only 50% of thie revenues and the railroad not handling the traffic will also réceive 50% of
the revenues; that. ‘accordmgly, nelther railroad will iave any realincentive fo handle the traffic; and
that, for essentjally the sarhe reasor, each railroad will have an incentive not to handle the traffic
because the. railroad not -handling the traffic will also receive 50% of the revenue. See APL-18,
Volume I-at 34-36.

(6) APL fears that implementation of the CSX/NS/CR transaction may be accompanied by
service faxlures t’hroughout the Conrail system, particularly. in the New York-New Jersey area and
in Chicago and parhcularly as respects intermodal traffic. APL also warns: that, because CSX will
be able to set; o) 1ts lines, its own priorities for handling trains through congested areas, the delays
that will be:¢xp er:énced by APL: sL.cktr_ams will notnecessarily be experienced by CSXI stacktrains;
and that section, 2. ZQc), by requiring APL to accept the allocation to.CSX of at least a portion of
APL"s Conrail service; will, deprive APL of the flexibility-ta adjust to changing circumstances.

" New Contrads Required. 'APL contends that, if it isto compete éffectively in the markets in
which CSX and APL are competitors, it must be fre¢d from the restraints contained in section 2.2(c).
New contracts, APL argues; will be required: - as-to CSX (which-is.APL's competitor), to provide
adequate; safe guards for APL; and as to NS (which is not APL's competltor), to reflect precisely what

NS will do and how that will be: mtegrated into the ex1stmg services NS now provides for APL.
Reque.;ﬁ #1. APL asks that section 2.2(c). be disapproved in its entirety, and asks, in the
at the application of section 2.2(c) to contracfs providing for intermodaland container
lsapproved angd, at the very least, that theapplication of section2.2(c) to APL's Conrail
contract be-disapproved. The public interest, APL contends, would best be served: by requiring
CSX and N§'to negotiate separately withi APL the partition of APL's Conrail contract, on‘terms and

46%(...continued)
the use of "third party neutrals" raises a number of questions that have not yet been answered, see
APL-18, Volume 1 at 23 n.37. APL further claims that section II(C) of the NITL agreement does
‘not resolve the problems posed by section 2.2(c). See APL-18, Volume 1 at 28-29.
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conditions no less favorable than those that APL currently has with Conrail; and, generally, by
requiring CSX and NS 'to negotiate separately, with other purchasers of rail intermodal service, the
partition of their Conrail contract(s), on terms and conditions no less favorable than those that such
other purchiasers currently have with Conrail *”°

Request #1a. APL contends that there must be support track at South Kearny for APINY for
the railroad that serves APL under its Conrail contract. APL suggests that; if applicants fail to agree
on such support track, we should require that ‘'such track at South Kearny be reserved for whichever
railroad serves APL under its Conrail contract. 'APL adds that, if both CSX and NS'provide such
service, support track at South Kearny must b reserved for both CSX and NS. See APL-8, V.S.
Baumhefner at 6.

Request #2. CSX and NS have sought a declaratory order, or a declaration having the effect
thereof, that, by virtue of 49 U.S.C. 11321(a), CSX and NS will have the same authority to use
Conrail's Existing Transportation Contracts that Conrail itself would have had. APL asks: that we
notissue the sought declaratory order or  declaration having the effect thereof: that we say nothing
that rmght suggest that our approval of the CSX/NS/CR transaction has had the'effect of overriding
provisions of Conrail's Existing Transportanon Contracts; and that we make.clear that nothing we
have said is to be construed as approving any curtailment of the rights of partiesiwhich have current
transportation contracts with Conrail. APL's interests as respects Request #2 are focused upon two
provisions in-its Conraili contract: the anti-assignment provision, which prowdes (sub]ect to.an
exceptionnot presently relevant) that no party'to such contract "may assign this Agreemment, in whole
or iri- part, or any rights granted herem or delegate to another party any of the duties hereunder,”
withoutthe prior consent of the othier party, see APL-18, Volume 1 at 36 n. 57;7" and the inequities
provision, which requlres ncgotlatxons respecting any gross inequities resultmg from a substantial
change in circumstarices or. conditions, see APL 18, Volume 1 at34.°"

APL advances several argiiments in support of Request #2. (1) APL argues: that contracts
authorized by 49 1.8.C. 10709 or by'old 49 U.S.C, 10713 dre "not subject” to 49U.S.C. 11321(a),
and that, for this reason; the preemption power of 49 U.S,C. 1 l321(a) does not reach such contracts
and wehaye no jurisdiction to modify suchicontracts.””® (2) APL argues: that APL‘s Conrail contract
is for mtermodal traffic; that intermiodal traffic has long been "\’-c- gulated" (.e., exempted from
regulation); that 49 U.8.C. 10502 provides, ‘in essence; that, as long as an exemption remains in
effect, we.cannot regulate a matter-that has been. deregulated and that, accordingly, we cannot
"regulate” ABL's Conrajl.contract by ovemdmg a provxsmn contaitied therein. (3) APL argues that
an overtide of the pmv;slons contained in its contract is not "necessary” to the: CSX/NS/CR
transaction. APL notes that if its contract (and any similar contract) were allowed to remain in

470 APL contends that, because the CSX/NS/CR transaction should not be allowed to place

APL (or any other purchaser) in a worse position than it is in today, APL's (or the other purchaser's) .

current Conrail contract.must be taken to establish the baseline of APL's (or the other purchaser’s)
rights and the railroads' obligations. APL apparently has in mind that.each provision in its current
Conrail contract must be taken to establish the baseline of APL's righits and the railroads' obligations
as respects the matters addressed by that provision.

#7'' The anti-assignment provision would be directly impacted by the sought declaratory order.

#7" APL concedes that the inequities provision would not be directly impacted by the sought
declaratory order, but claims that this provision would be "covert{ly]" preempted by approval of
section 2.2(c). See APL-18, Volume 1 at 16.

" Section 10709(c)(1) provides that a contract authotized by 49 U.S.C. 10709 is not "subject
to this patt [i.e., Part A'of Subtitle IV of Title 49, United States Code]." See also, old 49 U.S.C.
10713(i)(1) (simiiar provision in the pre-1996 law).
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effect, the only consequence would be that CSX and NS would have to negotiate separately with
APL (and with any holder of a similar contract) respecting APL's (and any such other contract
holder's) rail service needs.*™ . .

Request #2a. Asrespects the portion of the services provided under APL's Conrail contract that
may be assigned to CSX, APL claims that there is an "excellent possibility that CSXI will administer
the APL-Conrail Contract for CSXT." ‘APL contends that, even if we override the anti-assignment
provision in its contract, we should not allow applicants to assign that contract beyond CSXT or
NSR.. It would be "truly bizarre," APL argues, to allow its contract with Conrail to be assi gned to
a non-railroad that'is, in this proceeding, a nonapplicant. ‘See APL-18, Volume.1 at 25 n.41.

Request #3. APL asks thatwe retain jurisdiction over the CSX/NS/CR transactionand conduct
quarterly oversight thereof until December 31, 2004,

Request #4. APL asks that we prohibit CSX and NS from discriminating, either in schedules,
terminal services, space a]locations, equipment allocations, or otherwise, in favor of affiliated
container transportation providers (such as Sea-Land) or affiliated stackirain operators (such as
CSXI) to the detriment of independent, non-affiliated container service providers or stacktrain
operators. . ) .

CARGILL. Cargill, which merchandises agricultural commodities, supports the CSX/NS/CR
transaction but suggests ‘that we should consider.certain modifications intended to facilitate
implementation. (1) Cargill asks that the relevant labor organizations.be required to participate in
the negotiation and arbitration process for obtaining labor implementing agreements, to assure that
such agreements are in place on or shortly aftér the effective date of a Board decision approving the
transaction, (2) Cargill contends that, to ensure a smooth transition, there should be a period of time,
after the Board's approval decision is served, for CSX's and NS' mariagement to complete the design
of plans to achieve effective day-to-day operation of both systems after the breakup'of Conrail.

DeKALB AGRA. Dei(alb Agra, a cooperative based in‘Waterloo, IN, receives:inbound rail
shipments of fertilizer andipotash, and relies heavily on rail to market wholg graint to the eastern
domestic and exportmarkets and fo poultry and feed mills in the Southieastern United States. 'DeKalb
Agra, which is.apparentlyrail-served exclusively by Conrail on a line that will be assigned to NS,
claims that, although service has deteriorated inrecent years and shibper costs have increased; it has
nonetheless beén able to sell grainito the river markets and/or to the southeastern poultry producers
via Conrail/CSX  and :Conrail/NS' joinit-line routings. DeKalb' Agra, which fedrs that, post-
transaction, it-will be able to market jts grain only to NS destinations; asks that we take a pro-active
stance in reviewing the impact of the €SX/NS/CR transaction on switch rates and service levels.
DeKalb Agracontends that, where necessary, joint-line rates mustbe prescribed to guarantee access
to river markets. )

FORT ORANGE PAPER COMPANY. FOPC; which manufactures clay-coated recycled box
board, indicates: that its plant is located on a Conrail line at Castleton-on-Hudson, NY (on the east
side of the Hudson River; a few miles south of Rensselaer, NY); that its raw materials (kaolin clay
and scrap paper) move inbound via trirck andrail; that its finished products move outbound via truck;
that it currently‘receives; via Conrail, fewer than 50 carloads of raw materials every year, primarily

- from origins inithe Deep South and tentral Pennsylvania; that, prior.to 1994, it typically received
- approximately 50'to 100 carloads of inbound productby rail per year; that, however, it had to divert
much ofthis traffic to truck when Conrail imposed a$350 per carlight density surcharge plus a 20%

7 APL also contends, and for essentially the same reasons, that approval of section 2.2(c) is
not "necessary” to the CSX/NS/CR transaction.
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increase in the base rate'of FOPC's inbound traffic;*™

rail freight to the extent that truck transportation is unavailable or unacceptable; that, for all practical
purposes, Conrail presently has an effective monopoly over that portion of FOPC's inbound freight
that must move by rail; and that FOPC has been constrained in its ability to reach other sources-of
raw materials and markets for its products (especially Canadian sources and markets) on account of

its.Jack of cost-effective access to CP,

FOPC has four principal concerns with the CSX/NS/CR transaction, (1) FOPC claims that the
CSX/NS/CR transaction, which contemplates the assignment of Conrail's lines east of the Hudson
River to CSX, doesnot offer to points east of the Hudson the economiic benefits it offers to points
west of the Hudson., (2) FOPC, which has some SL-to-JL traffic, fears that the new post- -fransaction
NS/CSX interchangewill delay: shlpmsnts will create opportunities for loss and damage of product,
and 'will result in increased rates. (3) FOPC, which has somie traffic that Conrail has ‘traditionally
interlined with either CSX or NS, fears that CSX and NS may not cooperate to interline trafficin a
way thatbest serves FOPC's interests. Conrail, FOPC contends, has tradxtlonally functioned as a
neutral connection for CSXand NS; but CSX, FOPC fears, will not funiction as a nentral.connection
forNS. (4) FOPC fears that CSX, much like Conrail, will view the Hudson Division (which lies.east
of the Hudson)as the "poor sibling" of the River Division (which lies west of the Hudson)

FOPC therefore asks that we make available to FOPC the competitive rail sérvice that shippers
located west of the Hudson can expect to receive. 7% (1yFOPC would prefer: that we grant, to
NYDOT or its designee, docal sérvice ttackage tights:between Rensselaer and New York City via
Castleton, and that we assign to the grantee of these rights a common carrier obligation to provide
local sérvice ori custorier request. (2) FOPC suggests that, if we do not grant NYDOT the trackage
rights it séeks, we should order C8X:: (a) to maintain or establish routes and rates through gateways
at Albany and New York City-to'allow mterchange of freight with CP at Albany (for movement to
NS ahHamsbutg) and with NYG
to fix rates at their cutrent level (subject to normial, mdustry—w1de rate increases or decreases);-and
(c)to'cancel tfhe light density suréharge imposed: by Corirail in 1995.

TEN ; 4l Mills' operations, in Buffalo, N, include a flour mill, a grain

’l rallwarehousing operations, all presently located on Conrail (on a

line !hat will bé: assi ned to CSX). Generahy Mll]S comtends; that, prior to the estabhshment by
Conrail of the current r:xpror/al switching charges ‘over 90%:of General Mills"inbound traffic into
Buffalo' was: shippedivia othier carriers.(principally NS), Getieral Mills' Buffalo mill was run at
capacity, and Buffal wasa dlstrxbutwn center for packaged; products for customers throughout the
Northeast;, that tablishment by Conrail of the current rreciprocal switching charges
(apprommately $4ﬁ effectively:shut.down the. Buﬁ'alo/Nlagara Frontier rail gateway, and forced
shippers fo”tender dll trafficto Conrail at dhxcago orEast St. Lmns, that, since the establishment by
Conrzilof thecurrentréci rocal switching charges, vnrmally 99% of inbound traffic to General Mills’
Buffalo facﬂltles has had o come‘ via-Conrail; and that, on account of the current reciprocal
rges, General Mills' Buffalo mill is mot currently Tunning at capacity, General Mills'

distribution: operatlons for tHe Northeast hawe been consolidated in the Harnsburg, PA area, and

. *” FOPC notes that, although its plant is located on Conrail's Hudson Division (i.e, the
Albany-New York City line that runs east of the Hudson River), the stretch of the Hudson D1v151on
on which FOPC's plant is located is primarily a passenger (not a freight) mainline because freight
trains running over the Hudson Division between the Albany area and the New York Cxty area
generally cross the Hudson River south of Castleton-on-Hudson.

% FOPC also suggests that we should impose oversight for at least 5 years followmg
consummation of the transaction.
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much outbound traffic that formerly moved by rail now moves by truck. General Mills argues that
the current high Conrail switch charge, which (General Mills claims) CSX has indicated will remain
in effect for the Buffalo/Niagara Frontier area, will preclude General Mills from using other railroads
either into or out of Buffalo.

- 'General Mills therefore asks that we impose four conditions. (1) General Mills contends that,
to create competitive options for shippers in Western New York, the reciprocal switch charge in the
Buffalo/Niagara Frontier area should be reduced to a uniform $130 per car. (2) General Mills, which
fears that the ‘acquisition debt that CSX and NS have taken on will make both carriers revenue,
inadequate, contends that CSX and NS should be prevented from factoring acquisition: costs into
ratemaking calculations for a period of 5 years. (3) General Mills contends that CSX and NS should
be required to protect current Conrail single-factor local rates that post-transaction will become two-
factor joint rates for 5 years, subject to RCAF-U adjustments, Gerieral Mills adds that this condition
is intended to include the full switch absorption: at either destination or origin if applicable.
(4) General Mills contends that CSX and NS should be required‘to athend the cutrent Buffalo
switching districtto include a new industrial park located in West Séneca, NY. ‘General Mills claims
that inclusion within the switch-limits of this new park, which lies a mere huridred yards from.the
current limits of the-switch district, will-allow new industries and warehousesin thiis park to-enjoy
competitive rail service.

: INLAND STEEL COMPANY. 1SC, which operates a steel production plant at East Chicago,
IN, and two.related facilities (a cold-rolling mill and a galvanizing plant) near New Carlisle, IN s
-contends: “that it is dependent on rail transportation for its inbound raw materials, for its coal-and
coke requiretnents, for the distribution of its finished steel products, and for the trangfer of steel
inventoﬁesb‘étwéen the East Chicago plant and the New Carlisle facilities; that its East Chicago plant
is served by two railroads; the THB and the EJ&E, each of which serves as aswitch carrier, connects
to allmajor trufiklines in the Chicagp aréa, and handles si gnificant volumes of traffic moving from/to
the East Chidago plant; that the New Carlisle facilities are served by Conrail; that Conrail transports
. over 95% of'the work-in-progress inventories moving between the East Chicago plani andthe New
Carlisle facilities; that IHB+s the deliveting or originating carrier forgllwork-in-progressinventories
- moved via‘Conrail between the East Chicago'plant’and the New Carlisle facilities; and that THB is
* of critical importance t6:ISC's operations at East Chicago and New Carlisle.

ISC ests'in this proceeding are. focused upon its rail options at its East Chicago plant,
which(ISC'claims) might be adversely affected eithér by uriconditioned approval of the CSX/NS/CR
primary'application orby: ditioned approval ‘ofithe EJ&E/I&M fesponsive application.*”

The CSXINS/CR Primary Application, 1SC claims that applicants' post-transaction plans vis-a-
vis IHBlraise;serious ‘concerns about THB's post-transaction ability to operate independently and to
provideireliable: service to- its shippers; - ISC theréforef asks that, we tequire: ithat NS: be -granted
trackage rights to directly service ISC's Bast-Chicago plant, at fée levels that will allow NS to
compete effectively for traffie moving from/to thatplant. )

The EJ& /1&M Responsive Applicationi; 1SC claims that the EJ&E vs. IHB competition that

preseritly exists for traffic moving fromyto ISC's Bast Chicago plant would be eliminated if ET&E and
1&M were to goguire Conrail's51% [HB ownershipihterest. ISC therefore ¢ontends that, to preserve
the rail;dompgtition ISC now enjoys, we should dény, the EJ&E/I&M responsive application, 1SC
further coritends, but-only'in the alterndtive; that, if we decide to grant the EJ&E/I&M responsive
applicatior, weishould require aigrant to NS of trackage rights over the rail lines of IHB that access
1SC's East Chicago plant. ISC argues thata grant of trackage rights to NS, although not its preferred

7 With the withdrawal of EJ&E (announced at the oral argument, on June 3, 1998), the
EJ&E/1&M responsive application is now the I&M responsive application.
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solution, would at least preserve two-carrier rail competition (NS vs. EJ&E/IHB) at ISC's
East Chicago plant. G

INTERNATIONAL PAPER COMPANY. IP's interests in this proceeding are focused on traffic
thdt now moves in Conrail single-line unit train service between: (i) an IP mill in Erie, PA; and (ii)
an IP mill at Lock Haven, PA. The Conrail route consists of three segments: (1) a Conrail line,
roughly 3 miles in-length, between IP's Erié mill and Conrail's OD Yard in Erie; (2) an Allegheny
& Eastein Railroad, Inc. (ALY) ling, roughly. 150 miles in length, between OD Yard and Emporium,
PA, over which Conrail has trackage rights; and (3) a Conrail line, roughly 75 miles in length,
between Emporium and IP's Lock Haven mill.”® IP contends: that it uses a combination of its own
cars and-Conrail's cars to'transport freight between its Erie mill and its Lock Haven mill; that ituses -
approximately 330 specialized log and gondola cats of its own; and that it uses Conrail's box cars
onlyas necessary to carry rolled or baled pulp. IP further contends: that'the IP unit train departs the
Erie mill.comprised of gondolas and box cars loaded with' wood pulp, and empty.log cars to'be
dropped off at wood yards-along the way; that, when the loaded cars arrive at Lock Haven, the wood
pulp is unloaded; that the.gondola and box cars return empty to Erig; that, on the retirn trip from
Lock 