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SURFACE TRANSPORTATION BOARD
DECISION
STB Finance Docket No. 34114

YOLO SHORTLINE RAILROAD COMPANY —
LEASE AND OPERATION EXEMPTION—
PORT OF SACRAMENTO

Decided: January 31, 2003

This decison denies a petition by Union Pecific Raillroad Company (UP) to rgject a notice of
exemption filed by Y olo Shortline Railroad Company (Y olo) in 2001 or to revoke the exemption
authority that became effective as aresult of that notice.

BACKGROUND

On October 10, 2001, the Sacramento-Y olo Port District (Port) and Yolo, aClass |l rall
carrier, entered into a lease and operating agreement under which the Port granted to Y olo a leasehold
property right in an gpproximately 3.1-mile segment of its trackage (Port trackage), and exclusve
occupancy and operating rights thereon. Also under the agreement, the Port assigned to Y olo itsrights
and obligations under a February 12, 1951 agreement,! pursuant to which the Port had granted SP
(now UP)? the right to serve industries from the Port trackage. On October 17, 2001, Y olo filed with
the Board a notice of exemption under 49 U.S.C. 10502 and 49 CFR 1150.41 to lease from the Port
and to operate this 3.1-mile segment, known as the Sacramento-Y olo Port Bdlt Railroad, in West

1 The 1951 agreement is one of severd agreements in which the Port granted trackage rights to
Southern Pecific Trangportation Company (SP) and Sacramento Northern Railway (SN). The other
agreements include aMay 24, 1950 agreement granting trackage rightsto SN, aMarch 22, 1962
agreement granting to SN trackage rights over aremote segment of the Port track connecting to SP's
Sacramento-Oakland mainline, and a September 1, 1966 agreement granting to SN and SP limited
overhead trackage rights to reach their jointly owned West Sacramento Port Center track.

2 UP acquired control of SPin 1996 and subsequently merged it into its system, thereby
assuming SP srights and obligations under the 1951 agreement. Under the terms of the merger, The
Burlington Northern and Santa Fe Railway Company (BNSF) aso obtained trackage rights over the
Port trackage.
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Sacramento, CA, pursuant to a class exemption from the licensing requirements of 49 U.S.C. 10902.
The notice was served and published in the Federal Register on November 20, 2001 at 66 FR 58190.
The exemption became effective on October 24, 2001.

On November 16, 2001, Y olo sent aletter to UP giving the required 1-year notice of the
termination of UP' s service on the Port trackage under the terms of the 1951 agreement. This
1-year period expired on November 16, 2002. On October 21, 2002, UP filed this petition to reject
Y olo's notice or revoke Y olo’'s exemption?® in an atempt to prevent Y olo from unilateraly ending UP's
sarvice over thistrack.* On November 6, 2002, Yolo filed areply.

DISCUSSION AND CONCLUSIONS

UP seeks regjection of Yolo's notice of exemption or, dternatively, revocation of the exemption
authority invoked by that notice. However, we conclude that UP has provided no basis for either form
of relief, and therefore we will deny the petition.

Reection. Under 49 CFR 1150.42(c), if anotice of exemption contains false or mideading
information, we will rgect the notice as void ab initio.

UP asksthat we rgect Yolo' s notice because it is materially mideading. UP assertsthat the
notice creates the fase impression that the subgtitution of Yolo for UP is voluntary, and that the notice
hides the fact that the transaction described therein is actudly a*forced discontinuance” of UP's
operations on the Port trackage. UP also claimsthat Y olo has mided us asto itsrights to access the
Port trackage because there is no physica connection between Y olo’ s lines and that trackage.

Yolo disputes UP s dlegations. Y olo asserts that the notice contained dl of the information
required by our class exemption regulations, 49 CFR 1150 Subpart E, and that such information was
accurate. Y olo further argues that the information that UP clams was withheld-Y olo’sintent to

3 UP styled this pleading as a petition to revoke. However, UP aso included arequest for
relief thet, if granted, would require rgjection of Y olo's notice, which we will tregt as a petition to reject.

“ In another attempt to gain Board protection againgt its remova from the Port trackage, on
October 21, 2002, UP filed a notice of exemption seeking to change the legal status of its operations
over the Port trackage from excepted operations over industrial track under 49 U.S.C. 10906 to
operations subject to our licensing authority under 49 U.S.C. 10901. We rgected UP s notice, finding
that UP had not shown that its activities on the Port trackage are subject to our licensng authority. See
Union Pecific Railroad Company—Operation Exemption-in Y olo County, CA, STB Finance Docket
No. 34252 (STB served Dec. 5, 2002).
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terminate UP s right to conduct operations and Y olo’s ability to access the Port trackage®is not
relevant to the exemption authority which Y olo sought. Y olo adds that, contrary to UP' s position,
there is no requirement under our rules that a subgtitution of carriersin this situation be “voluntary.”®

Our review of Yolo's notice leads us to conclude that it contains no false or mideading
information. Our regulations do not require that an existing operator be named in the new operator’s
notice of exemption or that the new operator specify how it plans to access the involved track.” Nor
does Yolo's decision to terminate UP s operations on the Port trackage bear any relation to the
guestion of whether Y olo’s notice should be rgjected. The two Situations are independent, and our
ultimate decison on whether to rgect Yolo's notice (or revoke its exemption) will not affect the validity
under state law of Yolo's contractud right to remove UP from the track. Thus, the fact that Yolo did
not address these mattersin itsfiling does not make itsfiling fase or mideading. We conclude that UP
has shown no basisto rgect Y olo's notice, and we will not do so.

Revocation. Under 49 U.S.C. 10502(d), we may revoke an exemption, in whole or in part, if
we find that regulation of atransaction is necessary to carry out the rail transportation policy (RTP) of
49 U.S.C. 10101. To judtify revocetion, a petitioner must demonstrate reasonable, specific concerns
addressing the revocation criteria

UP asksthat we revoke Y olo's exemption to alow for the increased regulatory scrutiny that
would be given to an individua petition for exemption or aforma application. Thisincreased scrutiny,
UP argues, is necessary because of the non-routine nature of this transaction, particularly the aleged
adverse effect on it and Port shippers. UP clamsthat its remova from the Port trackage and the

5 According to Y olo, section 10902 can apply whether or not the acquiring carrier has either
direct physical access or contractua access via another carrier to the additiond line being acquired. It
cites, in support, Sault Ste. Marie Bridge Company—Acquisition and Operation Exemption-_ines of
Union Pecific Ralroad Company, STB Finance Docket No. 33290 (STB served Jan. 24, 1997).

® Inany event, Yolo assarts that, contrary to UP's position, the substitution was, in fact,
voluntary because the Port freely chose to replace UP s service with Yolo's. Y olo adds that both the
Port and Y olo fredy chose the terms by which the latter obtained the right to lease and operate the Port
trackage.

" See Lackawanna County Railroad Authority-Acquisition Exemption-F& L Redlty, Inc., STB
Finance Docket No. 33905 (embracing Delaware-L ackawanna Railroad Co., Inc.—Operation
Exemption-L ackawanna County Railroad Authority, STB Finance Docket No. 33906) (STB served
Oct. 22, 2001) at 5-6.
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substitution of Y olo as an expensive and unwanted middleman between UP and Port shippers® will
decrease the efficiency of trangportation through the Port and unnecessarily increase costs to shippers.
UP further argues that we have previoudy granted petitions to revoke under smilar non-routine
circumstances, dting, e.q., Riverview Trenton R. Co.—Acguisition and Operation Exemption, STB
Finance Docket No. 33980 (STB served Feb. 15, 2002) (Riverview Trenton); and SF&L Ry.
Co.—Acquistion and Operation Exemption—TP& W Ry. Co., STB Finance Docket No. 33995 (STB
served Oct. 17, 2002) (SF&L).

Y olo counters that revoceation is not warranted. According to Y olo, use of the class exemption
was proper here because the transaction is routine, condgstent with the public interest, and limited in
scope, and because it will not result in an abuse of market power.® Yolo aso argues that the fee for its
savices is reasonable but, in any event, is not a basis for revoking its exemption.1°

We can discern no basis on the record before us to revoke Y olo's exemption. UP hasfailed to
establish that greater scrutiny of thistransaction is necessary. We see no reason to prevent the Port
from determining which carrier it wants to have operating over itstrack. UP arguesthat Yolo's
acquidtion issimilar to acquistions a issue in Riverview Trentonand SF& L. But those cases are
digtinguishable and do not support UP s request for more regulatory scrutiny of this matter. The
principa argument of the opponents of the acquisition in Riverview Trentonis that the acquisition of the
lineisan improper attempt to forestall condemnation. In contrast, there is nothing improper about
Yolo's proven intent to acquire the trackage in order to provide rail service. Moreover, in revoking the
classexemption in Riverview Trenton, we found substantial controversy and oppostion to the
transaction, including opposition from a number of public agencies. We aso found that substantia
factud and legd issues had been raised, including environmentd issues, and the extent to which locd
agencies could retain control of the line that was the subject of the notice of exemption. We determined
that these factors required additiona scrutiny and the devel opment of a more complete record and,

8 UP notes that Farmers Rice Cooperative, the principal shipper served by the Port trackage,
supports UP here and in the related STB Finance Docket No. 34252 proceeding.

° UP has assarted that the regulatory status of Y olo’'s operations over the Port trackage at
issue must be the same as that of UP s operations over the sametrack. But aswe noted in our
December 5, 2002 decision in STB Finance Docket No. 34252, at 3 n.8, it iswell-settled that track
may have different regulatory status for different users. UP has not, by its bare assertion, demonsirated
that Y olo’'s operations over this track are not entitled to alicense.

19 Y olo points out that if UPis correct that its $200 switching fee is too high, market forces will
dictate an adjustment. It notes, however, that BNSF has expressed a willingness to absorb the fee on
traffic to and from the Port.
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therefore, revoked the class exemption to alow for further consideration of the merits of the proposd.
This case, by contrast, does not raise any sgnificant issues. The only opposition is from UP, which
seeks to avoid termination of its services under a contract with the support of a single shipper that
merely prefers UP' s service over Yolo's,

And in revoking the class exemption in SE& L, we concluded that respondents had acquired the
line with the intention of degrading service to shippers and ultimately abandoning the line and savaging
the track — a course of conduct we found would undercut the class exemption’s purpose of facilitating
continued service to shippers and maintaining the rail transportation network. Here, in contrast, the
evidence supports afinding that Y olo clearly intends to provide common carrier service on theissue
trackage.

There is dso no evidence to support UP s charge that the Port’s and Y olo’ s actions here are
improper. The Port, which indicates that it was dissatisfied with UP s service, had the contractud right
to grant Y olo exclusive rights to operate on itstrackage. UP has asked usto revoke Y olo’'s exemption
to prevent Y olo from unilaterally discontinuing UP s services on the Port trackage. However, Yolo's
actions with regard to UP' s excepted operations conducted under the 1951 agreement do not provide
abagsfor revoking Yolo's exemption. Additionaly, UP has failed to show that its remova from the
line would harm the public or that Y olo's service in the Port would unreasonably burden shippers.
Although one Port area shipper supports UP s request, the mere preference by a shipper for one
carrier’ s service over another is not grounds for revocation.

For these reasons, we conclude that Y olo’' s notice is not defective on its face, and thus
rgection is not warranted. Moreover, the exemption is not contrary to the public interest, and thus
revoceation is not warranted. Accordingly, we will deny UP srequests for either type of reief.

Thisaction will not Sgnificantly affect ether the quaity of the human environment or the
conservation of energy resources.

|t is ordered:
1. UP sptition to rgject the notice as void ab initio is denied.

2. UP s petition to revoke the exemption is denied.



STB Finance Docket No. 34114

3. Thisdecison is effective on its date of sarvice.

By the Board, Chairman Nober, Vice Chairman Burkes, and Commissioner Morgan.

Vernon A. Williams
Secretary



