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Pgepscot Industria Park, Inc., d/lb/a Grimmed Industries (Grimmel or petitioner) seeksa
declaratory order finding that Maine Centrd Railroad Company, Springfield Termind Railway
Company, and Guilford Transportation Industries, Inc. (collectively, MEC or respondents) violated
49 U.S.C. 11101 by refusing to providerail service to Grimmel upon reasonable request. The matter
has been referred to the Board by the United States Didtrict Court for the Digtrict of Maine, in Civil
Action No. 99-112-P-C, Peepscot Indudtrid Park, Inc., d/b/a Grimmel Indudtries v. Maine Central
Railroad Co., Springfield Termina Railway Co., and Guilford Trangportation Indusiries, Inc. The court
stayed its proceeding pending our determination of the common carrier service issue, count 3 of
Grimmd’s complaint.®

A declaratory order proceeding was ingtituted to address the referred matter. Grimmel’s
petition was accepted as an opening statement, and we established a procedura schedule for further
filings. Respondentsfiled areply and a cross-petition. Grimmel filed arebuttal and areply to
respondents cross-petition.

BACKGROUND

Grimme dates that, in January 1991, it purchased an abandoned paper mill in Topsham, ME,
and, upon incorporating as Pgepscot Industrid Park, Inc., began the business of sdvaging, selling, and

1 Inits amended court complaint, petitioner dlegesthat: Grimmel, not respondents, owns and
possesses the legd right to use the spur track serving Grimme’ sfacility a Topsham, ME (count 1);
respondents should be enjoined from interfering with Grimme!’ s rights to use that track (count 2);
respondents unlawfully refused to provide common carrier rail service to its facility (count 3);
respondents breached their contractual duty with the State of Maine to provide rail freight serviceto
Grimmel as athird-party beneficiary of that contract (count 4); respondents breached their contract
with Grimmd by failing to provide service after Grimmel accepted an offer of service at a quoted rate
(count 5); and respondents wrongfully interfered with Grimmel’ s business opportunities (count 6).
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shipping scrap metd and automobile shredder residue (ASR) at that location. A section of track
goproximately 3,000 feet in length (the Spur) connects Grimmel’ s facility to a section of respondents
line known as the Lewiston Lower Road (Lewiston Lower or the Line), which runs between Brunswick
and Lewiston, ME. The Line connects with other rail linesin Brunswick, but is stub-ended and has no
connectionsin Lewigton.

The Maine Department of Transportation (MDOT) in 1991 purchased the physical assets of a
9.4-mile portion of the Line between Brunswick and Lisbon Fals, ME,? with the intention of possibly
developing passenger rail service. Although MDOT assumed ownership of that portion of the Lewiston
Lower, MEC retained the right and statutory obligation to provide common carrier freight service over
it through an easement. The easement agreement provides that, so long as the State has not
commenced passenger operations on the Lewiston Lower, MEC will continue to be responsible for
maintaining it and providing rail freight service. The agreement specifies that MEC' s easement would
end only if and when our predecessor, the Interstiate Commerce Commission (ICC), wereto relieve
MEC of its common carrier obligation to provide rail freight serviceonthe Line® See Freight
Easement Agreement, section 2.3, attached to Petitioner’ s reply statement.

No traffic has moved over the Lewiston Lower in more than a decade.* MEC dtates that the
Line sustained flood damage in 1986, and it concedes thet it has dlowed the Line to deteriorate over

2 Topsham is located on this portion of the Lewiston Lower.

3 Based on the freight easement agreement and the other circumstances surrounding the sdle to
MDOT, the ICC found that its approva was not needed for MDOT to purchase the underlying
property and track material, because no common carrier rights or obligations were transferred. See
Maine, DOT — Acg. Exemption, ME. Centra R. Co., 81.C.C.2d 835, 837 (1991) (State of Maine)
(“MEC has both the intent and unconditiona ability to continue to assume and exercise its common
carier rights and obligations’).

4 See veified gatement (V.S) of Allan H. Bartlett, of MDOT, originaly submitted in Docket
No. AB-83 (Sub-No. 16X) and appended as Exhibit D to Grimmel’s petition for declaratory order, at
2 (“The Lewiston Lower Road has been out of service for many years. To my knowledge, Guilford
[the parent company of MEC] has not provided service or conducted maintenance on the line since
1987"). See dso respondents reply at 3 (“[t]he Lewiston Lower and the [S]pur sustained significant
structurd damage during aflood in 1986. There may have been somerail service theregfter but none
after the end of the 1980s’).
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the past severd years. According to the record, however, MEC has never issued an embargo notice
for theline® or received authority from the ICC or from us to abandon or discontinue service over it.

Grimme daimsthat it sought to obtain rail sarvice directly from its Topsham facility beginning in
1994, but that MEC declined to provide such service unless Grimmel met one of two preconditions.
Firgt, according to Grimmel, MEC demanded that Grimmel supply
$250,000 — the amount respondents allege was necessary to return the Lewiston Lower to operating
condition — before MEC would agree to provide service. See V.S. of Timothy J. Garrity (Garrity V.S.
)7, Exhibit C to Grimmel’s petition for declaratory order, at 4 (respondentstold us*. . . that we would
have to fund $250,000 in repairs to the track from Brunswick to Lisbon to restore service on theline.. .
). See dso respondents reply at 4 (respondents “advised Grimmel from the outset that the Lewiston
Lower required not only $250,000 in rehabilitation but also ongoing maintenance’) (footnote omitted).
Second, as an dternative, respondents suggested that they would provide service if Grimme would
enter into a“take or pay” contract wherein the shipper would commit a minimum amount of traffic or
revenue sufficient to cover respondents costs in restoring, and providing service over, the Line from
Topsham.® Grimmé did not accept either of the respondents’ aternative preconditions.

Although Grimme did not agree to respondents preconditions, it did continueits efforts to
obtain rail service directly fromitsplant. Grimmel and certain purchasers of its products contacted
respondents at various times to obtain rates for rail service from Topsham and other Maine locations.

®> An embargo noticeis a unilaerd declaration by acarier that it temporarily will suspend
service over apart of its system. Typicdly ancticeisissued when the carrier temporarily is unable to
provide service because of damage to the line or some other impediment to service. An embargo is not
consdered to be unreasonable unless it remains in effect longer than necessary to remove the
impediment.

¢ Asdiscussed below, MEC filed anotice of exemption to abandon the entire Lewiston Lower
in 1998, but after the State of Maine made about $150,000 worth of improvementsto the Line
between Brunswick and Lisbon Fals, MEC withdrew its notice.

" Mr. Garrity, Generd Manager of Grimmel, submitted two verified statements, one executed
on Sept. 18, 1999 (V.S. 1), and the other executed on May 1, 2001 (V.S. ).

8 MEC persuaded Grimme for atime to transport its product by truck from Topsham to
Portland, ME, for tender to MEC at that point. MEC datesthat it terminated this truck “trand oad”
arrangement “in or about” January 1997 (V.S. of F. Colin Pease, attached to respondents’ reply, at
para.12, third [unnumbered] page), after MEC demanded that Grimmel pay to ingal an impermesble
loading pad to prevent Grimmd’ s freight from polluting MEC' s yard, and Grimmel declined to do so.

3
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On a least one occasion (in June 1996) Grimme specificaly asked MEC for arate for the
trangportation of scrap meta and ASR from Topsham to Stedton, PA. See V.S. of Kenneth Berg
(Director of Marketing for Springfield Termina Railway Company), attached to respondents’ reply, at
2.° MEC responded to this rate request only after it had responded to a separate but related rate
inquiry from one of Grimmel’s business partners, Dirk Delgrego of Tube City, Inc., for service from
Grimmd’s plant & Topsham. Mr. Berg testifies that, in his conversation with Mr. Delgrego, Mr. Berg
explained that it was his understanding that there was no rail accessat Topsham. Id. a 3. Having
conveyed his understanding about the unavailability of rail service directly from Topsham, Mr. Berg
quoted by fax to Mr. Delgrego arate of “about $850 per car” for rail transportation from the “ Topsham
ared’ on June 25, 1996. Berg V.S. a 2-3 and Exh. 1. The next day, Mr. Berg, “based on [hig]
discussons with Mr. Dirk Delgrego,” ordly quoted to Mr. Garrity, for through movements involving
other carriers, “arate of $2120 per car . . . of which [respondents] would have received approximately
$850." 1d. at 2.

Grimmd dates that, frustrated by its fruitless efforts to obtain rail service a Topsham, it
gpproached the State of Maine in June 1997 to seeif the State could hel p resolve the matter.
Following negotiations between the State and MEC in 1998, petitioner clams that MEC agreed to
seek authority to abandon the entire Lewiston Lower with the understanding thet, after the
abandonment, MDOT would purchase the portion of the Lewiston Lower that it did not aready own.
MDOT would then rehabilitate the Lewiston Lower from Topsham to Brunswick, so that Grimmel
could be served by arailroad that MDOT would designate to operate over the Line. According to
Grimméd, consstent with this agreement, MEC filed a notice of exemption with the Board in June 1998
to abandon the entire Lewiston Lower.° In reliance on MEC' s agreement to abandon the Line, but
before MEC effectuated the abandonment, MDOT spent $150,000 rehabilitating the Topsham to
Brunswick portion of the Line. At the time MDOT was undertaking these repairs, Grimmel states that
it proposed to acquire respondents asserted interest in the Spur, and to repair and upgrade the Spur.
According to Grimmel, MEC regjected the proposal, and threatened to tear up the Spur and sell it for

scrap.

® Respondents also indicate that, although Grimme and certain of its business partners
contacted Mr. Berg on later occasions to ascertain the rates for movement of scrap metd and ASR
from Topsham to various locations, respondents never established a Topsham rate pursuant to these
inquiries. 1d. at 3, 5-6.

19 For the 9.4-mile portion of the line that already had been purchased by MDOT, MEC was
planning to abandon its easement (and the attendant obligation) to provide common carrier service.
For the remainder of the Lewiston Lower, MEC intended to abandon dl of itsinterests. The notice of
exemption became effective on July 31, 1998. On that date MEC could abandon the line, dthough it
was not required to do so under the ICC Termination Act of 1995 or Board regulations.

4
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In August 1999, more than ayear after filing its abandonment notice, MEC asked to withdraw
the notice. 1n adecision served on September 15, 2000, over the objections of Grimmel and MDOT,
we granted MEC'’s withdrawal request.* Although the State agency spent $150,000 repairing the
Lewiston Lower, the record before us today in this proceeding indicates that the Line remains inactive.

In summary, Grimmel cdamsthat MEC faled to provide rail service directly from its Topsham
facility in spite of numerous requeststhat it do so. The petitioner argues that MEC had and continuesto
have a duty to repair the Lewiston Lower and provide rail service over it pursuant to both its common
carrier obligation under 49 U.S.C. 11101 and its contract with MDOT. Finaly, Grimmel contends that
MEC has no bas's upon which to deny service from its Topsham facility.

Respondents clam that they sought to work with Grimme to arrange for the movement of its
products, and that they never refused to provide rail service from Topsham. They assert, however, that
they have no obligation to provide rail service a aloss, and that, despite their efforts to meet
petitioner’ s service needs in other ways, Grimme has acted unreasonably by demanding that MEC
bear dl or mogt of the lin€' s rehabilitation costs. Respondents dso maintain that Grimmel’s service
complaints are unavailing because the particular commodities Grimme wantsto ship, i.e,, iron and sted
scrap and ASR, have been exempted under 49 U.S.C. 10502 (formerly 49 U.S.C. 10505) from the
regulatory requirements of 49 U.S.C. 10101-11908, citing Rail Generd Exemption
Authority—Exemption of Ferrous Recydables, 10 1.C.C.2d 635 (1995) (Ferrous Recydlables), and Rall
General Exemption Authority—Nonferrous Recyclables, STB Ex Parte No. 561 (STB served Apr. 21,
1998) (Nonferrous Recyclables). Respondents dso argue that mog, if not al, of Grimmd’scamsare
barred by the satute of limitations. Findly, respondents request that we issue a declaratory order
pertaining to the issues in counts 4 and 6 of Grimmel’s amended complaint before the Digtrict Court.

DISCUSSION AND CONCLUSIONS

Prdiminary Issue — Commodity Exemptions for Scrap Metd and ASR

Wewill firgt address respondents  contention that the aleged violations of its common carrier
obligation must fail because the commaodities a issue here have been exempted from dl regulation. We

11 Maine Centrd R.R. Co. — Abandonment Exemption — In Androscoggin Co., ME, STB
Docket No. AB-83 (Sub-No. 16X) (STB served Sept. 15, 2000) (MEC Aband. Exemption). In that
decison, we explained that, because our abandonment authority is permissive, denid of MEC' s request
to withdraw its notice of exemption would not give petitionersthe reief they sought, namely, divestiture
of MEC'sinterest in the Line. We dso noted that other procedures were available to Grimme and
MDOT - such asfiling athird-party abandonment request or afeeder line application — that could
fecilitate their god of aforced divestiture of MEC' sinterest in the Lewiston Lower.

5
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addressthis at the outset because, if the contention is correct, there could be no violaion of MEC's
common carrier obligations here, at least during the time that the exemptions have been in force. The
exemption of a commodity under 49 U.S.C. 10502'2 generdly excuses carriers from virtualy al
agpects of regulation involving the trangportation of that commodity. Thisincludes the dud
requirements that a carrier furnish rates and provide service on reasonable request pursuant to those
raes. Thus, evenif acarrier’s conduct would congtitute a statutory violation during a period of
regulation, the exemption bars regulatory relief during the period when the exemption isin force. See
Consolidated Rail Corp.— Declaratory Order — Exemption, 1 1.C.C.2d 895 (1986) (Conral
Declaratory Order), aff’d sub nom. G& T Terminal Packaging Co., Inc. v. Consolidated Rail Corp.,
830 F.2d 1230, 1235 (3d Cir. 1987).2* Asof the effective dates of the exemptions, then, the

12 |n directing the ICC (and now the Board) to use this exemption authority to relieve the
trangportation industry from unnecessary regulation, Congress suggested a trid-and-error gpproach,
with the agency liberdly exempting carriers from regulatory requirements and reviewing carrier actions
after the fact to correct abuses of market power. See H.R. Rep. No. 96-1430, 96th Cong., 2d Sess.
105 (1980) (Conference Report for the Staggers Rail Act of 1980). The ICC’s exemption for ferrous
recyclables (such as scrap meta) and our exemption for nonferrous recyclables (such as ASR) arein
keeping with that directive. Both of these exemptions were based on the low rail ratestypicaly
charged for transporting these commodities and the widespread competition generdly available from
trucks and barges to haul them. In both instances, the facts reflected that railroads were, in generd,
losing market share to competing modes of transportation, indicating that railroads lacked market
power to abuse shippers.

13 Pditioner argues that an exemption typically applies only to rates and does not relieve a
raillroad of its common carrier obligation to provide equipment and service on reasonable request, citing
Battaglia Didiribution Company, Inc. v. Burlington Northern Railroad Company, Finance Docket No.
32058 (STB served June 27, 1997), dip op. a 5 n.13 (Baitaglia). However, Bataglia involved
commodities moving in boxcars, and asto such traffic, the ICC had expressly retained authority “to
enforce the railroads obligation as common carriers to supply boxcar equipment to shippers for loading
upon reasonable request,” in Exemption from Regulation — Boxcar Treffic, 367 1.C.C. 424, 455
(1983). In marked contrast, neither Ferrous Recyclables nor Nonferrous Recyclables contained a
comparable reservation of regulatory oversight. Instead, both decisions broadly exempted the
commodities “from the provisons of 49 U.S.C. Subtitle IV,” including the common carrier service
obligation. Ferrous Recyclables, 10 1.C.C.2d at 646; Nonferrous Recyclables, STB Ex Parte 561, dip
op. & 3 (“exempt from dl regulation except the maximum rate provisons of 49 U.S.C. 10701 et seq.”);
49 CFR 1039.11(a).
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transportation of scrap iron and stedl and ASR was no longer regulated.** However, prior to these
effective dates, MEC was subject to the common carrier requirements set forth in 49 U.S.C. 11101,
contrary to its unsupported assertions.

Wheat this means for the case at hand is that MEC' s actions could at most congtitute a violation
of its common carrier obligations only prior to the effective dates of the respective exemptions,
specificaly: (a) June 18, 1995, for scrap iron and stedl; and (b) May 21, 1998, for ASR. There can
be no violation of the common carrier obligation under section 11101 after these dates, regardless of
respondents action or inactions.® With these exemptionsin mind, we will now turn to the issues the
court asked us to address,

14 The exemptions, however, do not extinguish the Board' s subject maiter jurisdiction over
such transportation, nor do they activate any common law causes of action related to common carriage.
See Conrail Declaratory Order a 898. Rather, the commodities are merely excluded from our
regulatory review unless and until we are persuaded to revoke the exemption, either completely or in
part.

> This does not mean that arailroad customer is without an avenue of relief in such
circumgtances. Notwithstanding the findings that the agency has dready made that, in most
circumstances, regulation is not necessary, Grimmel could come to the agency and seek to have the
exemptions revoked, pursuant to 49 U.S.C. 10502(d), at least asto shipments from Topsham. If
granted, respondents would then again have a common carrier obligation to furnish rates and service
upon request for scrap metal and ASR. To obtain revocations, Grimmel would need to demondirate
that regulation of each commodity is necessary to carry out the rail transportation policy of 49 U.S.C.
10101. Thefact that there was afailure to provide rail service upon request — even afailure for which
damages could be awarded during a period of regulation —would not mean that the exemption must be
revoked asto that carrier and regulation restored. Rather, in deciding whether to revoke the
exemption, we would look a whether the shipper lacks sufficient intermoda dternatives and whether
the carrier has market power that it could abuse with respect to the traffic, thus necessitating regulatory
oversght.
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Common Carrier Obligations

It is undisputed that MEC is a common carrier, and that its obligations as a carrier extend to
shippers of non-exempted commodities on the Lewiston Lower.®* Asacommon carrier, MEC has
two interconnected obligations under section 11101. Firg, it must provide written common carrier
rates to any person requesting them. 49 U.S.C. 11101(b). Second, it must provide rail service
pursuant to those rates upon reasonable request. 49 U.S.C. 11101(a). These requirements are linked,
because arate is a necessary predicate to any specific request for service.” Without rates, and any
attendant terms setting forth the particulars of service, a shipper cannot make a specific service request.
It isaxiométic that arall carrier may not indirectly avoid its common carrier obligation to provide
sarvice by evading its obligation to establish rates upon request.’®

It isaso undisputed that Grimmel sought rail service directly from its Topsham facility beginning
at about the same time that the facility became operationd in 1994, and that it consistently expressed its

18 The commodity exemptions notwithstanding, MEC does not deny that it possesses the
common carrier obligation to provide rates and service upon request for al commodities that have not
been exempted. Indeed, in withdrawing its abandonment notice for the entire Lewiston Lower in MEC
Aband. Exemption, MEC acknowledged that “[a]s a common carrier, [it] will continue to have
obligations to provide service on the line upon reasonable demand if this abandonment is withdrawn.”
MEC rebuttd, filed Oct. 4, 1999, in STB Docket No. AB-83 (Sub-No. 16X), at 9-10. Also, asthe
ICC confirmed in State of Maine, 8 1.C.C.2d at 837, MEC today has a common carrier obligation
pursuant to 49 U.S.C. 11101 to provide rail service over the Lewiston Lower on reasonable request,
and to establish rates therefor, when the request is to transport commodities that have not been
exempted from regulation.

17 All common carriers have a fundamental obligation to establish rates for their services. See,
e4g., Arizona Elec. Power Coaop. v. The Burlington N. and Santa Fe Ry. Co., STB Finance Docket
No. 34041 (STB served May 8, 2001) (ArizonaElec.), dip op. a 2 (“railroads have a genera duty
under 49 U.S.C. 11101(b) to establish common carrier rates upon request”); Western Resources, Inc.
v. The Atchison, Topeka and Santa Fe Ry. Co., STB No. 41604 (STB served May 17, 1996), dip
op. a 4-5 (arailroad’s common carrier obligation requires it to comply with any reasonable request for
service as well as shipper requests for rates).

18 Initsreferrd order, the court specificaly asked for our views on whether respondents failed
to provide service upon reasonable request in violation of section 11101(a). Before we could reach
the service issue, however, we would firgt have to find that respondents supplied Grimmd with arate
pursuant to which service could be provided. If the record shows that no rate was supplied, it would
serve no purpose to address the service issues.
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desire to have such service thereafter. Furthermore, although MEC never issued aflat refusal to
provide service, it is undisputed that no rail service was ever provided directly from Grimmd’ sfacility.
Instead of establishing rates and providing service, the railroad offered a number of explanations asto
why it should not have to do so.

There are two primary issues that we must address. Firgt, were Grimme’ s actions in seeking
rail service from its Topsham facility specific enough to trigger MEC' s pre-exemption common carrier
obligations to provide rates/service and, if so, did MEC comply with these obligations? Second, under
the particular circumstances of this case, are the explanations provided by MEC sufficient to relieve it of
its pre-exemption common carrier obligations under 49 U.S.C. 111017 Asdiscussed below, at least
during the period when the commodities at issue were not exempted from regulation, MEC' sfailure to
provide rates/service from Topsham in response to a specific request from Grimmel congtituted a
violation of its pre-exemption statutory obligations under section 11101.

With regard to the firgt issue, there is no doubt that Grimmel regularly expressed adesire for rall
sarvice fromits plant. The record is replete with references to various conversations in which Grimmel
and/or itstrading partners discussed in general with MEC the prospect of service from Topsham.
Clearly, MEC knew that Grimme wanted service. Whether Grimmed’s generd expressions of interest
in receiving rates and service, sanding aone, would be sufficient to trigger MEC's common carrier
duties may be aclose cal. We need not resolve that issue here, however, because the evidence before
us establishes that Grimme’ s generdly expressed desire for rates/service did, in fact, manifest itsdlf ina
specific request for rates for the trangportation of ASR and scrap metal on June 18, 1996. On that
date, according to respondents own testimony, Grimme requested a rate for the movement of ASR
and scrap metd from Topsham to Stedlton, PA. Berg V.S. a 2. That specific request triggered
MEC's gtatutory duty as acommon carrier to establish arate for transportation of ASR in response,
and, theredfter, provide service. Thisduty applied only to ASR, because, as noted above, the
trangportation of iron and stedl scrap was exempted from regulation in 1995. Because thefirst record
of any rate request iswell after 1995, we limit our review to requests for rates for ASR, which was not
yet an exempted commodity.
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Respondents did not, however, provide arate, or even apreliminary rate quote,™ for rail
service from Topsham in response to Mr. Garrity’ s request on June 18. Rather, on June 26, 1996, Mr.
Berg made avague ord quotation to Grimmel of $2,120 per car (for a shipment over the lines of
multiple carriers, of which he said MEC would receive “ gpproximately $850") for carriage “from
Topsham.” Although superficidly responsive to Mr. Garrity’ s request, our examination of Mr. Berg's
testimony and the quote itsaf show that the rate quote did not apply to rail service directly from
Grimmd’s Topsham facility a dl. Rather, it was a quote for service from the “ Topsham area,” which
did not include Grimmd’s plant a Topsham.

We conclude that MEC did not mean for the term “Topsham area’ to encompass the Grimmel
facility based on the context in which the rate quote was made. Mr. Berg prefaces his testimony
concerning the quote to Grimmel by asserting that the “common practice’ in therall industry for a
shipper who “lacks a suitable siding and accessto arall line[ig| to truck its goods to anearby public
ddivery dding for loading onto rail cars” BergV.S. a 2. In addition, Mr. Berg made clear that his
ora quote to Grimme was based on a contemporaneous discussion with another customer, Mr.
Degrego of Tube City, about movements from Grimme’s Topsham facility.?’ In that discussion, Mr.
Berg expressed his understanding that “there was no siding or rail accessin Topsham” (id. at 3),
reflecting that, in Mr. Berg's view, MEC rail service was not available from Grimmel’s plant.? Mr.

19 Mr. Berg explainsthat it is a common practice for the railroad, as an initial responseto a
request for arate, to supply a hypotheticd rate “quote.” Aswe understand respondents’ practice, if the
rate quote is acceptable to the requestor, it will then be followed by aformal rate conforming to 49
U.S.C. 11101(b) and our regulations at 49 CFR 1300.1 et seg. Although respondents’ practice of
quoting rates prior to establishing them is not specificaly sanctioned by the statute or our regulations,
we have previoudy indicated that our regulations should permit the prompt and informa exchange of
rate information, consistent with the apparent objective of respondents’ practice, to reduce the burdens
on carrier and shipper dike. See Disclosure, Pub. & Not. of Change of Rates— Rail Carriage, 1
S.T.B. 153, 156-57 (1996).

20 Mr. Delgrego initidly sought rates for the movement of ferrous scrap from Portland, ME, to
Barbers Station, MA, but in ensuing discussions with Mr. Berg (on June 24 or 25), he aso expressed
an interest in rates for service directly from Grimme’ s Topsham facility. Id. at 2-3.

2L Mr. Berg's discussion with Mr. Delgrego did not result in arate quote for service from
Topsham. Instead, on June 25, 1996, Mr. Berg offered Tube City afaxed “Topsham area’ quote of
“about” $850 per car —the same amount that Mr. Berg oraly quoted to Grimme the very next day.
On the basis of Mr. Berg' s testimony that there was no rail access at Topsham, it appearsto us that the
“Topsham ared’ quote excluded Topsham itsdf. In that regard, Mr. Berg' s vague Topsham arearate
(continued...)

10
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Berg then states that he did not discuss with Mr. Delgrego “how access to Topsham might be
accomplished” (id.), again leading us to conclude that MEC had dready decided it would not provide
service directly from Grimme’ sfacility. In light of this, the purported “Topsham” quotes to both Tube
City and Grimmel were most likely an attempt to accommodate Grimmel and Tube City by proposng a
rate for an aternative service — specificaly, service from some “Topsham ared’ location a which
(unlike Topsham itself) MEC dready was providing rail service —rather than for the requested service
directly from the plant.??

Reading Mr. Berg' s testimony in conjunction with that of respondents Mr. Pease demonstrates
that, even to the extent that the quoted “Topsham ared’ rates might concelvably extend to points dong
the out-of-service Lewiston Lower, MEC *“conditioned the effectiveness of such rates upon Grimmel
identifying a satisfactory service location.”? In addressing the lack of a“satifactory service location”
aong the Lewiston Lower from which to provide service to Grimme, respondents admit that “[t]he
[S)pur could be such alocation [but] only if the Lewiston Lower were in a condition that would permit
[respondents] to reach the [S]pur.”?* That further convinces usthat Mr. Berg's quote to Grimmel was
a best an offer to provide service from some point in the area to which, unlike Grimmd’s plant, MEC
was willing to provide service. Taken in the context of the record before us, the rate quote to Grimmel
did not respond directly to Grimme’ s specific request for arate for service fromitsfacility at Topsham.
Instead, it reflected respondents determination not to provide rail service from Topsham.

In summary, after Grimmel’ s specific request on June 18, 1996, respondents were required by
law to provide arate for the transport by rail of ASR directly from Topsham, and respondents’ rate
quotes fell short of satisfying that specific obligation. Thisfailure to provide a respongive rate quote,

21(...continued)
quote smply does not square with the Topsham-specific requests of both Messrs. Delgrego and
Garrity.

22 For example, Mr. Berg testifies that his“ Topsham ared” quote to Mr. Delgrego could apply
to rail service from Brunswick, ME (id. at 3), alocation a which, unlike points dong the Lewiston
Lower, MEC was providing rail service.

2 Pease V.S, para. 13, fourth [unnumbered] page.
24 ﬂ

11



STB Finance Docket No. 33989

pursuant to which service could be provided, leads to the conclusion that there has been a violation of
MEC' s common carrier obligation to do 0.

Respondents unresponsive rate quote of June 26, 1996, thus isthe first ingtance in the record
where respondents clearly failed to establish arate for service from Topsham after a specific request.
Asof that date, then, MEC gppeared to be in violation of its common carrier obligation to Grimme to
provide rates for the trangportation of ASR from its Topsham facility. Further, it does not appear that
respondents have ever issued arate or rate quote at any time thereefter applicable to service directly
from Topsham, even though Grimmel continued to seek such rates® Thus, respondents apparent
failure to comply with their obligation to provide rates for rall trangport of ASR from Topsham began
on June 26, 1996, and continued until the effective date of the ASR commodity exemption (May 21,
1998).7

Wewill now turn to respondents principal argument: that, under the particular facts of this
case, they were excused from complying with the provisions of section 11101 that otherwise would
have required them to supply rates and provide service upon request. Specifically, they assert that
providing common carrier service to Grimme from Topsham potentidly could expose them to financid
loss, and that their common carrier obligations under the statute were superseded by such financia
considerations.® We disagree. Respondents cannot lawfully make fulfilling their statutory obligations

% Mr. Berg concludes his verified satement by claiming, without supporting evidence, that he
provided quotes which included rates for carriage from Grimmd’ s facility a Topsham, and Mr. Pease
concludes his verified statement by maintaining that rates were quoted for carriage from Topsham.
These bald assartions are belied by the specific facts attested to earlier in their testimony.

% Mr. Berg recdls another instance (“on or about May 22, 1997 ") when Grimme contacted
him for rates for the trangport of ASR and scrap metal from Topsham. He notes without further
explanation that “[n]o rates were ever published as aresult of this contact.” Berg V.S. a 5.

21 \We note that Grimme contends it received a rate quote of $600 per car from MEC at some
point between April and June of 1997, that Grimmel requested service pursuant to that rate, and that
MEC refused to provide service. Petitioner offers few details about this alleged rate quote, and
respondents dispute that it was ever made. Grimme, in our view, has not demonstrated that such a
quote was made. Of course, such aquote, if clearly shown to have been made, could form the basis of
aclam for failure to provide service under section 11101(a).

28 Respondents cite selected abandonment decisions and an embargo decision to support their
position that they need not provide common carrier service a aloss— lllinois Centrad Gulf R.R.
(continued...)
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contingent upon whether they think it is“worth it” to do so. Rather, a carrier must adhereto its
datutory obligations even if it suffers hardship in so doing. See, eq., Decatur County Comm'rsv.
Surface Transp. Bd., 308 F.3d 710, 715 (7th Cir. 2002) (“[railroads] may not refuse to provide
sarvice merely because to do so would be inconvenient or unprofitable’) (citing G.S. Roofing Prods.
Co. v. Surface Transp. Bd., 143 F.3d 387, 391 (8th Cir. 1998)); Classfication Ratings on Chemicals,
Conrail, 31.C.C.2d 331, 337-38 (1986) (Classfication Ratings) (railroads may not avoid their
obligation to provide rates or service because the commoditiesin question are hazardous and, if not
handled safdy, could potentidly expose the carriers to substantid financid ligbility). The only
gppropriate mechanisms arailroad may employ to excuse itsdf, permanently or temporarily, fromits
common carrier obligations on aline of railroad are abandonment or embargo, and MEC has pursued
neither. Instead, according to both parties, MEC gstated that it was unwilling to provide common carrier
service from Topsham unlessiit could be persuaded thet it was in the railroad’ s financid interest to do
s0. See respondents reply a 12 (“[MEC] from the start has been willing to serve Grimme from the
Lewiston Lower if Grimmd . . . provide[s] sufficient traffic to cover the cost of such service’);
petitioner’ s rebuttd at 2 (“[MEC] has consgtently taken the position that it will not provide service to
Grimme because the cost of rehabilitating the track would exceed the revenuesit could redize given
Grimmd’ s gatus as the sole shipper on the line”).

Thisis not an acceptable response to a shipper’ s request for rates or service. A rail carrier
cannot make its service contingent upon guaranteed profits from that service or upon the shipper’s
advance funding of repairsto therail line over which the service would then be provided.® At the same

28(...continued)
Co.—Abandonment, 363 |.C.C. 690 (1980), &ff'd sub nom. Bloomer Shippers Assnv. ICC, 679
F.2d 668 (7th Cir. 1982) (1CG Abandonment); Union Pac. R.R. Co—~Abandonment, STB Docket
No. AB-33 (Sub-No. 148X) (STB served Oct. 30, 2000), reconsideration denied (STB served Feb.
26, 2001); and Overbrook Farmers Union—Petition for Declar. Order, 5 1.C.C.2d 316, 329 (1989)
(Overbrook Farmers). These cases are inapposite because they dedl with a carrier’ s efforts to have its
common carrier obligations permanently extinguished (in the case of abandonments), or temporarily
suspended (in the case of an embargo). Here, dthough they obtained abandonment authority (later
withdrawn), respondents clearly have opted againgt abandoning the line, and they have not issued a
temporary embargo. But as Overbrook Farmers, a case involving an invaid embargo of an out-of-
service line, makes clear, “the proper response to an unprofitable line is to obtain abandonment
authority and not to unilaterdly withdraw service” Overbrook Farmers, 51.C.C.2d at 328 (citing ICG
Abandonment).

29 Although respondents could, as they did, attempt to persuade Grimme either to fund the
rehabilitation of the Lewiston Lower, or, in the dternative, provide traffic or revenue guarantees, the
(continued...)
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time, we note that aral carrier is under no obligation to set the rate at alevel under which it would lose
money. We do find that, under the circumstances here (i.e., the Line had not been embargoed or
abandoned), MEC had an absolute duty to provide rates and service over the Line upon reasonable
request, and that its failure to perform that duty was aviolation of section 11101.

Other Matters
Saute of Limitations

Respondents argument as to the gppropriate statute of limitations gppears to relate to the
damages to which Grimme may be entitled. Because we do not believe that the court intended to refer
to us whether or to what extent petitioner may be entitled to damages, we will not resolve whether the
gopropriate satute of limitationsis 2 yearsor 4 years. Asit may bear on the issue of damages,
however, we reiterate our view that respondents’ violation of section 11101 began as of at least June
26, 1996, and, because respondents did nothing to remedy this violation, it continued until May 21,
1998, when the ASR exemption took effect.

Respondents’ Cross-Petition

In their cross-petition, respondents claim that Grimme is seeking to gpply State law remediesto
an dleged falure to provide service under federd law. Respondents have asked usto issue an order
declaring that federd law preempts the Sate law remedies sought by petitionersin connection with
count 4 (third-party beneficiary claim) and count 6 (interference with business opportunities claim) of
petitioner’ s amended complaint. We will not issue such an order.

Respondents raised these additiona issues before the United States Court of Appealsfor the
Firg Circuit in Grimmel’ s apped of the Didtrict Court’s decison dismissing Grimme’ s earlier complaint.
The Firg Circuit, in reveraing that decision, held that the District Court has concurrent jurisdiction with
the Board over the common carrier issue and directed that that issue be referred to the agency under
the doctrine of primary jurisdiction.®® The First Circuit also stated that the decision to exercise
supplementa jurisdiction over the remaining claims was within the discretion of the Didtrict Court. By

29(...continued)
rallroad could not ingst upon such arrangements, nor could it unilateradly withhold supplying rates and
providing service until either precondition was met. Instead, once Grimmel rejected those proposals,
respondents had to either repair the line or abandon it.

30 Pgiepscot Indus. Park, Inc. v. Maine Cent. R.R. Co., 215 F.3d 195 (1st Cir. 2002).
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not referring the other counts to us, the Digtrict Court has reserved those mattersto itself. Under these
circumstances, it would serve no useful purpose for us to attempt to reach any conclusion asto ether of
these counts. However, we have in the past attempted to assist acourt in its deliberations by bringing
to its attention Board or ICC precedent that may be relevant to the matter before the court.

In this regard, we are unaware of any potentially helpful agency precedent with respect to count
6. Asto count 4, however, we have in the past determined that a carrier cannot invoke the preemption
provisions of 49 U.S.C. 10501(b) to avoid its obligations under a presumably vaid and otherwise
enforceable agreement that it has entered into voluntarily, where enforcement of the agreement would
not unreasonably interfere with interstate commerce. See Township of Woodbridge v. Consolidated R.
Corp., STB Docket No. 42053 (STB served Dec. 1, 2000), darified (STB served Mar. 23, 2001).

Thisaction will not Sgnificantly affect ether the quaity of the human environment or the
conservation of energy resources.

|t is ordered:

1. The petition is granted to the extent provided herein.
2. Respondents' cross-petition is denied.

3. This proceeding is discontinued.

4. Thisdecison is effective on its service date.

5. Copiesof this decison will be served upon the United States Digtrict Court for the Didtrict
of Maine asfollows.

The Honorable Gene Carter
156 Federd Street
Portland, ME 04102

and
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William S. Browndl

Clerk - U.S. District Court
156 Federal Street
Portland, ME 04102

By the Board, Chairman Nober and Commissioner Morgan.

Vermon A. Williams
Secretary
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